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154  U.  0. 

THE  DECISIONS 


Supreme  Court  of  the  United  States 


OCTOBER  TERM,  1920. 


PIEDHONT  t  OEOROE'S  CREEK  OOAI    Maritime  llena  — strlctl.  JnrtB— not  «z- 
COMFANT,  Petitioner,  tended    br   conMrnctlon,   analos)',    or 

T.  laterance. 

3.  The  maritiae  Hen  U  «  secret  ona. 
It  maj  operate  to  the  prejudice  ot  prior 
mortgagee!    or    purchaaera    without    notice. 
fOu  a    n    n..._t.^.  .j    i  1«  t  1*  '■  therefore  itrlcti  iurU,  and  will  not  be 

(See  6.  C.  Reporter",  ed.  1-13.)  „t«ndri  bj  con.tmrtion,  ^alog;,  or  infer- 

■fHritlme    llena  —  for    aappllM  ~  elTeci     [Kor 


1.  A  maritime  lien  for  the  nnpaid  pnr 
iM  price  of  luppliee  doea  not  ariea  in  fa 


HarlUme  lien  —  for  aappllea^by  wbom 

_.^ tnralshed. 

(  the  eel ier*^ 'merely  becauH   the   pur  *•  No  part  of  the  coal  delivered  to  • 

chaaer,  who  is  the  owner  of  a  vesael,  tub-  corporation    owning    both    factoriea    and    ft 

■equentlj  appropriatea  the  auppliea  to  hei  Beet  of  flahing  Bteamera,  in  punuanee  of  a 

nae.  contract  to   furnish  such  corporation   with 

[roT  otbcr  caiea.  lee  Hirltlme  Liens,  II.  b,  li  its  seaion's  «uppl;,  and  thereafter  by  such 

Diceii  Sap.  Ct.  IMS.]  Corporation  distributed  In  iU  discretion  to 

Hftrltlme     llena— for     aappUea  —  effed  it*  veuels  and  factorial,  can  be  laid  to  have 

ot  aUtnte.  '**■'  fumisheil  by  the  seller  to  the  vessels 

2.  Hie  scope  of  the  maritime  lien  wai  upon.the  order    of    the  owner,   within    the 

not  broadened  by  the  Act  of  June  23,  1910  "^^"'"B  "*  the  Act  of  June  23,  IBIO    S  1, 

I  1,  giving  a  maritime  lien  upon  a  veasel  foi  P""^  •  Bftr't'ine  lien   upon  •  vessel    for 

auppliei  lurnUhed  by  the  seller  to  the  ve.  «"PP''"    «>  .f"™;"hed    w.tTiout   proof    that 

eel   upon   the  order  of   the  owner,  without  "e^it  was  given  to  the  vessel    although  tha 

proof  that  credit  was  given   to  the  vessel,  "••  "/  the  greater  part  of  the  coal  by  tha 

tut  the  purpose  of  tha  ict  was,  first,  to  d«  '•™"  ?'  *}"   "~A.  ""  *-  "**  '5''*   "" 

away    with    the    artificial    diatineUon    bj  «»templated    by    the    part.es   at   the   time 

which  a  maritime  Hen  wse  given  for  sup  "'.'''VP;!;;'^.?'"^  although  both  partiea 

plies  furnished  to  a  vessel  in  a  port  of  a  «^derstood  that  the  law  would  afford  a  Ha 

foreign    country   or   sUte,    but   wm    denied  ?p '"'",.«  «L„    5. ^H^'m  ^"7.'  k   . 

where   the  suppliea  were   furnished   in   the  '*X^'t''*aup"'ci  Imsj         "     '""•  "'  "'  " 

homa  port  or  state   and,  second    to  do  awaj  Apponi_r«rtew    of    tnot.-ooneiiiT«itt 

with  the  doctrine  that  when  the  owner  of  flndlngs 

a  vesael  contracts  in  person  for  necessaries,  e.  Concurrent  findings   of   fact  by  tha 

or  u,  p«sent  .n  ti.e  port  when  they  ar.  or-  two  lower  court,  in  an  admiralty  can^  will 

dered,  it  IB  presumed  that  the  materialmen  „^^  ^  disturbed   by   the   Federal   Suprama 

did  not  intend  to  rely  on  the  credit  of  the    p »  — i -i i_ 

Teasel,  and  that  hence  no  lien  arisee,  and, 
third,  to  substitute  a  single  Federal  statute 
for  the  atate  statutes  in  so  far  aa  they  con- 

far  liMia   fee  repftira,  auppliaa,  and  other  l^<*-  "'■* 

^XTcasas,  see  Uarltlms  Usna.  II.  b,  In  *'««*  ""^^?"'?,  *l' J"*" 

■^' — t  Sop.  Ct.  IMS.]           ^^  October   11,   1880. 


Dlnat 

IB  b  e< 


SUPREME  COURT  OF  THE  UNITED  STATES.  Oct.  Tdm, 

ON  WRIT  of  Certiorari  to  the  United  eific  ships,  the  circumstances  are  such 
States  Circuit  Court  of  Appeals  for  that  this  court  should  imply  an  ag^ee- 
the  First  Circuit  to  review  a  decree  ment  to  create  a  lien  on  the  particular 
which,  reversing  a  decree  of  the  District  ships  which  actually  used  the  coal,  for 
Court  for  the  District  of  Rhode  Island,  the  coal  used  by  each, 
directed  the  dismissal  of  libels  asserting  The  Orapeshot,  9  Wall.  129,  19  L.  ed. 
maritime  liens.     Affirmed.  651;  The  Ella,  84  Fed.  471;  The  Worth- 

See  same  case  below,  165  C.  C.  A.  40,  ington,  70  L.R.A.  353,  66  C.  C.  A.  655, 
253  Fed.  20.  133  Fed.  725;  The  Kalorama,  10  Wall. 

The  facts  are  stated  in  the  opinion.       208,  19  L.  ed.  942;  The  Emily  Souder,^ 
^r       r  X.      ^     ^    .  ^    .1.      17  Wall.  666,  21  L.  ed.  683;  The  Valen- 

Mr.  John  M.  Woolsey  argued  the  ^ia,  165  U.  S.  264,  271,  41  L.  ed.  710, 
cause,  and,  with  Messrs.  Frank  Healy,  7^3^  17  g^p^  ^t.  Rep.  323;  The  Patap- 
F.  C.  Niw)demue,  Jr.,  and  H.  Brua  g^o,  13  Wall.  329,  20  L.  ed.  696;  The  Ha- 
Campbell,  filed  a  brief  for  petitioner:  ^ana,  54  Fed.  201;  The  Newport,  107 
The  Act  of  June  23,  1910,  affords  a  ped.  744,  52  C.  C.  A.  415,  114  Fed.  713. 
maritime  hen  for  supplies  furnished  to  Agreements  for  a  general  lien  such  as 
a  vessel,  and  where  coal  is  delivered  to  ^^g  here  shown  have  frequently  had  ju- 
the  owner  of  a  fleet  of  vessels,  for  dis-  dicial  approval,  and  the  fact  that  the 
tribution  among  the  vessels  of  the  fleet  supplies  have  been  first  charged  to  the 
upon  an  express  stipulation  that  the  de-  ^wner  on  the  supplier's  books  has  been 
hvery  is  made  upon  the  credit  of  the   j^eld  immaterial. 

vessels,  and  not  upon  the  credit  of  the  xhe  Patapsco,  13  Wall.  329,  20  L.  ed. 
owner,  a  hen  attaches  to  each  vessel  for  595 .  Lo^^r  Coast  Transp.  Co.  v.  Gulf 
the  coal  actually  distributed  to  and  used  Ref.  Co.  128  C.  C.  A.  15,  211  Fed.  330; 
^J}'    XT     .         .An  r.    r.     .     .^^    «oo   The  Katc,  63  Fed.  707;   The  Advance, 

xi^   oJ*^^^'-^!  w^-'.^-r.^',  ^??'  P  1^  C.  C.  A.  194,  38  U.  S.  App.  344,  72 

Fed.  919;  Berwmd-White  Coal  Min.  Co.  Fed.    793;    Astor    Trust    Co.    v.    E.    V. 

V   Metropolitan  8.  S.  Co.  166  Fed.  782;  vVhite  &  Co.  L.R.A.1917E,  526,  154  C. 

The  Kiersage,  2  Curt.  C.  C.  421,  Fed.  Cas.  C  A   57  241  Fed   57 

^?A  '^'Z?^'  ,^r^®  9^''*m^-  ^00®'^^!^  !lS?-  As' between  the  owner  of  a  vessel  who 
246;  The  Murphy  Tugs,  28  Fed.  429;  agrees  to  give  a  maritime  lien  for 
McRae  v.  Bowers  Dredging  Co.  86  Fed.   ^oney  or  supplies  and  the  person  fur- 

^^'      T  •       A                       J  :i        i_       J  nishing  the  money  or  supplies  on   the 

The  Lien  Act  was  intended  to  broad-  credit  of  the  vessel,  the  owner  is  es- 

en  and  increase  the  security  of  persons  topped  to  deny  that  the  money  or  sup- 

fumishing  supplies   to  vessels,— not   to  pjies  were  actually  used  for  the  vessel 

narrow  or  circumscribe   it;   and  hence  The  Worthington,  70  L.R.A.  353,  66 

should  have  an  enhghtened  construction  c.  C.  A.  555,  133  Fed.  725;  The  Mary 

to  meet  modern  needs.                 ,,„    ^,,  Chilton,  4  Fed.  847;  The  Robert  Dollar, 

^  The  Oceana,  156  C.   C.   A.   508,  244  115  ped.  218;  United  Hydraulic  Cotton- 

^^^'  ?^'                            .          ,             .  Press  Co.  v.  The  Alexander  McNeil,  20 

It  is  not  necessary,  in  order  to  im-  i^t.  Rev.  Rec.  175,  Fed.  Cas.  No.  14,- 

press  a  maritime  hen  on  a  vessel,  that  404.  xhe  Mary,  1  Paine,  671,  Fed.  Cas. 

the   supplies    be   actually   dehvered   on  ^^o.  9,187;   The  Yankee,  147   C.  C.   A. 

board  the  vessel  by  the  person  who  sup-  593^  233  Fed.  919;  The  Kiersage,  2  Cart. 

phes  them.                                     *«   ^  ,  C.  C.  421,  Fed.  Cas.  No.  7,762. 

Ammon   v.    The    Vigilancia,    58   Fed. 

698;  Delaware  &  H.  Canal  Co.  v.  The  Mr.  Philip  L.  Miller  argued  the  cause, 

Alida,  23  Betts'  D.   C.   Mss.   139,   Fed.  and  Mr.  Royall  Victor  filed  a  brief  for 

Cas.  No.  3,763a;   The  James  H.  Pren-  respondent: 

tice,  36  Fed.  777.  Apart  from   the  evidence  concerning 

An  owner  may  by  agreement,  express  the  alleged  agreement  to  give  credit  to 
or  implied,  create  a  maritime  lien  on  his  the  vessels,  there  was  clearly  no  fur- 
vessel  for  supplies  furnished.  nishing  to  the  vessels  within  the  mean- 

The  Kalorama,  10  Wall.  208,  19  L.  ed.  ing  of  the  Act  of  June  23,  1910. 

942;   The  Cimbria,  214  Fed.  128;   The  The  Vigilancia,  58  Fed.  698;  The  New 

Alaskan,  142  C.  C.  A.  226,  227  Fed.  594 ;  Federal   Statute   Relating   to   Liens   on 

The  George  Dumois,  15  C.  C.  A.  675,  30  Vessels,  24  Harvard  L.  Rev.  182,  200; 

U.  S.  App.  318,  68  Fed.  926;  The  For-  The    Geisha,    200    Fed.    865,   868;    The 

tuna,  213  Fed.  284;   The  South  Coast,  Cimbria,   156  Fed.    378;    The   Cora   P. 

159  C.  C.  A.  302,  247  Fed.  84.  White,  243  Fed.  246;  Ely  v.  Murray  4b 

Even   though  there  had  been  no  ex-  T.  Co.  118  C.  C.  A.  520,  200  Fed.  368; 

press  agreement  to  fumiBh  coal  for  ape-  The  Bethulia,  200  Fed.  876. 
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Tbe  evidence  as  to  the  alleged  affcee- 
ment  for  a  credit  to  the  vessels  cannot 
serve  to  g^ve  petitioner  a  lien  under  the 
Act  of  1910. 

The  Vif^ilancia,  snpra;  The  Cimbria, 
166  Fed.  378. 

The  record  does  not  permit  petitioner 
to  claim  a  nonstatutory  lien  under  an 
express  contract  of  general  maritime 
hypothecation.  The  evidence  is  insuffi- 
cient to  establish  any  such  contract. 
Even  if  such  a  contract  had  been  made, 
it  would  not  have  created  a  maritime 
lien  on  the  vessels. 

Astor  Trust  Co.  v.  E.  V.  White  &  Co. 
L.R.A.1917E,  526,  154  C.  C.  A.  57,  241 
Fed.  57;  The  Cora  P.  White,  243  Fed. 
246;  Munn  v.  The  Columbus,  65  Fed. 
430;  The  Knickerbocker,  83  Fed.  843; 
The  Alligator,  161  Fed.  37;  The  New- 
port, 52  C.  C.  A.  415,  114  Fed.  713; 
Plummer  v.  Webb,  4  Mason,  388,  Fed. 
Cas.  No.  11,233;  The  James  T.  Furber, 
129  Fed.  812;  The  AUianca,  65  Fed. 
245;  The  Advance,  71  Fed.  987;  The 
Cimbria,  156  Fed.  378;  Berton  v.  Tiet- 
jen  &  L.  Dry  Dock  Co.  219  Fed.  763; 
The  Harvey  &  Henry,  30  C.  C.  A.  330, 
57  U.  S.  App.  41,  86  Fed.  657;  Pacific 
Surety  Co.  v.  Leatham  &  S.  Towing  & 
Wrecking  Co.  80  C.  C.  A.  670,  151  Fed. 
440;  The  Pennsylvania,  83  C.  C.  A.  139, 
154  Fed.  9;  Diefenthal  v.  Hamburg- 
Americanische  Packetfahrt  Actien-Ge- 
sellschaft,  46  Fed.  397;  Steamship 
Overdale  Co.  v.  Turner,  206  Fed.  339. 

By  dispensing  with  the  necessity  of 
proving  credit  to  vessels  the  Act  of 
1910  at  once  enlarges  the  scope  of  mari- 
time liens  and  simplifies  the  law.  To 
dispense  with  the  necessity  of  a  mari- 
time delivery  would  throw  the  law  into 
confusion  and  open  the  door  to  many 
fraudulent  and  collusive  claims.  Mari- 
time liens  are  stricti  juris.  The  pe- 
titioner's complaints  of  the  hardship  of 
the  decision  below  are  the  complaints 
of  a  favorite  of  the  law  asking  for  fur- 
ther favors.  The  hardships,  moreover, 
are  largely  fanciful. 

The  Larch,  2  Curt.  C.  C.  427,  Fed.  Cas. 
No.  8,085;  Munn  v.  The  Columbus,  65 
Fed.  430;  Prince  v.  Ogdensburg  Trans- 
it Co.  107  Fed.  978;  The  Aurora,  194 
Fed.  559;  The  Dredge  A,  217  Fed.  617; 
Astor  Trust  Co.  v.  E.  V.  White  &  Co. 
L.R.A.1917E,  526,  154  C.  C.  A.  57,  241 
Fed.  57;  The  Cora  P.  White,  243  Fed. 
246. 

[5]  Mr.  Justice  Brandeis  delivered 
the  opinion  of  the  court: 

The  Atlantic  Phosphate  &  Oil  Corpora- 
tion owned  a  fleet  of  nineteen  fishing 
66  !«•  ed. 


steamers.  It  owned  also  factories  at 
Promised  Land,  Long  Island,  and  Tiver* 
ton,  Rhode  Island,  to  which  the  fish  caught 
were  delivered  and  at  which  its  vessels 
coaled.  When  the  fishing  season  of  1914 
opened,  the  company  was  financially  em- 
barrassed. Its  steamers  and  factories  had 
been  mortgaged  to  secure  an  issue  of 
bonds.  BiUs  for  supplies  theretofore  fur- 
nished remained  unpaid.  The  company 
had  neither  money  nor  credit.  It  could 
not  enter  upon  the  season's  operations 
unless  some  arrangement  should  be  made 
to  supply  its  vessels  and  factories  with 
coal.  After  some  negotiations,  the  Pied- 
mont &  George's  Creek  Coal  Company, 
then  a  creditor  for  coal  delivered  during 
the  year  1913,  agreed  to  furnish  the  Oil 
Corporation  such  coal  as  it  would  require 
during  the  season  of  1914, — the  under- 
standing of  the  parties  being  that  the 
coal  to  be  delivered  would  be  used  by  the 
factories  as  well  as  by  the  vessels,  that 
the  greater  part  would  be  used  by  the 
vessels,  that  the  law  would  afford  a  lien 
on  the  vessels  for  the  purchase  price  of 
the  coal,  and  that  the  Coal  Company 
would  thus  have  security.  Shipments  of 
coal  were  made  under  this  ag^reement 
from  time  to  time  during  the  spring  and 
summer,  as  ordered  by  the  Oil  Corpora- 
tion. In  the  autumn  receivers  for  the 
corporation  were  appointed  by  the  dis- 
trict court  of  the  United  States  for  the 
district  of  Rhode  Island,  and  later  a  suit 
was  brought  to  foreclose  the  mortgage 
upon  the  vessels  and  factories.  At  the 
time  the  receivers  were  appointed  five 
cargoes  of  coal,  shipped  under  the  above 
agreement,  had  not  been  paid  for.  The 
Coal  Company  libeled  twelve  of  the  steam- 
ers, asserting  maritime  liens  for  the  price 
and  value  of  either  all  the  coal,  or  of  such 
parts  as  had  been  used  by  the  libeled 
vessels  respectively.  [6]  Meanwhile, 
the  vessels  were  sold  under  the  decree  of 
foreclosure.  The  Seaboard  Fisheries 
Company  became  the  purchaser,  and,  in- 
tervening as  claimant  in  the  lien  proceed- 
ings, denied  liability.  The  district  court 
held  that  the  Coal  Company  had  a  mari- 
time lien  on  each  vessel  for  the  coal  re- 
ceived by  it.  The  William  B.  Murray, 
240  Fed.  147.  The  circuit  court  of  ap- 
peals reversed  these  decrees  with  costs 
and  directed  that  the  libels  be  dismissed. 
The  Walter  Adams,  165  C.  C.  A.  40,  253 
Fed.  20.  Then  this  court  granted  tbe 
Coal  Company's  petition  for  a  writ  of 
certiorari.  248  U.  S.  656,  63  L.  ed.  419, 
39  Sup.  Ct.  Rep.  12. 

As  to  the  facts  proved,  there  i^  no  dis- 
agreement between  the  two  lower  oonrta. 
The    substantial    question    presented   i& 
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whether  these  facts  constitute  a  famish- 
ing of  supplies  by  the  Coal  Company  to 
the  vessels  upon  order  of  the  owner, 
within  the  provisions  of  the  Act  of  June 
23,  1910  (chap.  373/ §  1,  36  Stat,  at  L. 
604,  Comp.  Stat.  §  7783,  9  Fed.  Stat. 
Anno.  2d  ed.  p.  346).^  That  coal  was 
furnished  to  the  vessels  to  the  extent  to 
which  they  severally  received  it  on  board 
is  clear.  The  precise  question,  therefore, 
is:  Was  the  coal  furnished  by  the  libel- 
lant,  the  Coal  Company,  or  was  it  fur- 
nished by  the  Oil  Corporation,  the  owner 
of  the  fleet  f  In  determining  this  ques- 
tion additional  facts  must  be  considered: 

No  coal  was  delivered  by  the  Coal  Com- 
pany directly  to  any  vessel;  and  it  had 
no  dealings  of  any  kind  concerning  the 
coal  directly  with  the  officers  of  any  ves- 
sel. All  the  coal  was  billed  by  the  Coal 
Company  to  the  Oil  Corporation,  and 
there  was  no  reference  on  any  invoice, 
or  on  its  books,  either  to  the  fleet  or  to 
any  vessel.  There  [7]  was  no  under- 
standing between  the  companies  when 
the  agreement  to  supply  the  coal  was 
made  or  when  the  coal  was  deliv- 
ered that  any  part  of  it  was  spe- 
cifically for  any  one  of  the  several 
vessels  libeled,  or  that  it  was  for  any 
particular  vessel  of  the  fleet,  or  even 
for  the  vessels  then  composing  the 
fleet.  Indeed,  the  flrst  shipment  was 
stated  on  the  invoice  to  be  ''coal  for  fac- 
tory." The  negotiations  of  the  Oil  Cor- 
poration with  the  Coal  Company  did  not 
relate  to  coal  required  at  that  time  by 
the  particular  vessels  subsequently  libeled, 
as  distinguished  from  other  vessels  of  the 
fleet. 

The  coal  was  sold  f.  o.  b.  at  the  Coal 
Company ^s  piers,  which  were  at  St. 
George,  Staten  Island,  and  Port  Reading, 
New  Jersey.  At  these  piers  it  was  loaded 
on  barges,  which  were  towed  either  to  the 
Oil  Corporation's  plant  at  Promised 
Land,  or  to  that  at  Tiverton.  Some  of 
these  barges  were  supplied  by  the  Oil  Cor- 
poration, some  by  the  Coal  Company.  If 
supplied  by  the  latter,  trimming  and 
towing  charges  were  added  to  the  agreed 
price  of  the  coal.  Upon  arrival  of  the 
coal  at  the  factories,  it  was  placed  in 
the  Oil  Corporation's  bins.    At  Promised 

lAct  of  June  23,  1910,  chap.  373,  S  1: 
''Any  person  furnishing  repairs,  supplies,  or 
other  necessaries,  including  the  use  of  dry 
dock  or  marine  railway,  to  a  vessel,  whether 
foreign  or  domestic,  upon  the  order  of  the 
owner  or  owners  of  such  vessel,  or  of  a  per- 
son by  him  or  them  authorized,  shall  have  a 
maritime  lien  on  the  vessel  which  may  be 
enforced  by  a  proceeding  In  rem,  and  it  shall 
not  be  necessary  to  allege  or  4>rove  that 
•redii  was  given  to  the  vessel** 


Land — ^which  received  four  of  tho  five 
shipments — the  bins  already  contained 
other  eoal  (1,068  tons)  which  had  been 
theretofore  purchased  by  the  Oil  Cor- 
poration and  had  been  paid  for.  With 
this  coal  on  hand  that  delivered  by  libel- 
lant  was  commingled.  At  each  plant  both 
the  vessels  and  the  factory  were,  from 
time  to  time,  supplied  with  coal  from  the 
same  bins;  but  the  greater  part  of  the 
coal  supplied  from  each  plant  was  used 
by  the  vessels.  Weeks,  and  in  some  in- 
stances months,  elapsed  between  placing 
the  coal  in  the  bins  and  the  delivery  of  it 
by  the  corporation  to  the  several  vessels. 
When  it  made  such  deliveries  it  furnished 
coal  to  the  vessels,  as  it  did  to  the  fac- 
tories, not  under  direction  of  the  Coal 
Company,  but  in  its  discretion,  as  owner 
of  the  coal  and  of  the  business. 

The  quantity  of  eoal  delivered  to  each 
vessel  was  [8]  proved;  but  to  what 
extent  the  coal  supplied  to  the  sev- 
eral vessels  which  bunkered  at  Prom- 
ised Land  came  from  the  1,068  tons 
previously  purchased,  and  to  what  ex- 
tent it  came  from  the  lots  pureluised 
from  the  Coal  Company,  it  was  im- 
possible to  determine.  In  making  the 
computations  which  formed  the  basis  of 
the  decrees  in  the  district  court  it  was 
assumed  that  of  the  coal  supplied  to  the 
several  vessels  which  bimkered  at  Prom- 
ised Land,  a  proportionate  part  of  that 
received  by  each  had  come  from  the  coal 
purchased  from  libellant. 

The  Coal  Company  contends  on  these 
facts  that  it  furnished  necessary  supplies 
to  the  several  verbis  within  the  meaning 
of  §  1  of  the  Act  of  June  23,  1910.  But 
the  facts  show  that  no  coal  was  furnished 
by  that  company  to  any  vessel  ^pon  or- 
der of  the  owner."  The  title  to  the  eoal 
had  passed  to  the  Oil  Corporation  when 
it  was  loaded  on  board  the  barges  at  the 
Coal  Company's  piers.  It  was  delivered 
to  Promised  Land  and  Tiverton  as  the  Oil 
Corporation's  coal,  and  placed  in  its  bins. 
As  its  coal  the  later  distribution  was  made 
in  its  discretion  to  vessels  and  factories. 
A  large  part  of  the  coal  so  acquired  by  the 
Oil  Corporation  for  use  in  its  business 
was  subsequently  appropriated  by  it  spe- 
ciflcally  to  the  use  of  the  several  vessels 
of  the  fleet,  and  this  use  of  the  coal  by 
vessels  of  the  fleet  was  a  use  which  had 
been  contemplated  by  the  parties  when 
it  was  purchased.  But  the  fact  that  such 
a  use  had  been  contemplated  does  not  ren- 
der the  subsequent  appropriation  by  the 
owner  a  furnishing  by  the  coal  dealer  to 
the  several  vessels. 

To  hold  that  a  lien  for  the  unpaid  por- 
ehase  priee  of  supplies  arises  in  favor 
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of  the  seller  merely  because  the  purchaser, 
who  is  the  owner  of  a  vessel,  subsequently 
appropriates  the  supplies  to  her  use, 
would  involve  abandonment  of  the  prin- 
ciple upon  which  maritime  liens  rest,  and 
the  substitution  therefor  of  the  very  dif- 
ferent principle  [0]  which  underlies  me- 
chanics' and  materialmen's  liens  on  houses 
and  other  structures.  The  former  had  its 
origin  in  desire  to  protect  the  ship;  the 
latter  mainly  in  desire  to  protect  those 
who  fumb^h  work  and  materials.  The 
maritime  lien  developed  as  a  necessary 
incident  of  the  operation  of  vessels.  The 
ship's  function  is  to  move  from  place  to 
place.  She  is  peculiarly  subject  to  vicis- 
situdes which  would  compel  abandonment 
of  vessel  or  voyage,  unless  repairs  and 
supplies  were  promptly  furnished.  Since 
she  .is  usually  absent  from  the  home  port, 
remote  from  the  residence  of  her  owners, 
and  withoiit  any  large  amount  of  money, 
it  is  essential  that  she  should  be  self-re- 
liant,— that  she  should  be  able  to  obtain 
upon  her  own  account  needed  repairs  and 
supplies.  The  recognition  by  the  law  of 
sach  inherent  power  did  not  involve  any 
new  legal  conception,  since  the  ship  had 
been  treated  in  other  connections  as  an  en- 
tity capable  of  entering  into  relations  with 
others,  of  acting  independently,  and  of 
beeoming  responsible  for  her  acts.  Be- 
cause the  ship's  need  was  the  source  of 
the  maritime  lien,  it  could  arise  only  if 
the  repairs  or  supplies  were  necessary; 
if  the  pledge  of  her  credit  was  necessary 
to  the  obtaining  of  them;  if  they  were 
aetnally  obtained;  and  if  they  were  fur- 
nished upon  her  credit.  The  mechanic's 
jmd  materialman's  lien,  on  the  other  hand, 
attaches  ordinarily  although  the  labor  and 
material  cannot  be  said  to  have  been 
necessary;  although  at  the  time  they  were 
furnished  there  was  no  thought  of  obtain- 
ing security  upon  the  building;  and  al- 
though the  credit  of  the  owner  or  of  others 
had  in  fact  been  relied  upon.  The  prin- 
ciple upon  which  the  mechanic's  lien  rests 
is,  in  a  sense,  that  of  unjust  enrichment. 
Ordinarily,  it  is  the  equity  arising  from 
assumed  enhancement  in  value  resulting 
from  work  or  materials  expended  upon  the 
property  without  pa3anent  therefor  which 
is  laid  hold  of  to  protect  workmen  and 
others  who,  it  is  assumed,  are  especially 
deserving,  would  ordinarily  fail  [10] 
to  provide  by  agreement  for  their  own 
protection,  and  would  often  be  unable 
to  do  so.' 

The  fact  found  by  the  lower  courts, 
that  the  parties  understood  the  law  would 


afford  a  lien  on  the  vessels  for  the  coal, 
is,  in  this  controversy,  without  legal  sig- 
nificance. If  the  coal  had  been  furnished 
to  the  several  vessels  by  the  libellant, 
maritime  liens  would  have  arisen  and 
could  have  been  established  under  the 
statute  without  proof  that  credit  was 
given  to  the  vessels.  Since  the  libellant 
did  not  furnish  any  coal  to  the  vessels, 
the  erroneous  belief  of  the  parties  that 
the  law  would  afford  a  lien  either  for  all 
the  coal  furnished  to  the  Oil  Corporation, 
or  for  that  delivered  by  it  to  the  several 
vessels,  could  not  create  a  lien  under  the 
statute.  Clearly  no  maritime  lien  could 
arise  therefrom,  valid  as  against  the 
claimant,  which  had  acquired  title  to  the 
vessels  under  a  mortgage  antedating  the 
purchase.  Astor  Trust  Co.  v.  E.  V.  White 
&  Co.  L.R.A.1917E,  52G,  154  C.  C.  A. 
57,  241  Fed.  57.  ,      • 

The  difliculty  which  confronts  the  Coal 
Company  does  not  lie  in  the  fact  tlint  the 
contract  for  the  coal  was  made  with  the 
Oil  Corporation.  A  vessel  may  be  made 
liable  in  rem  for  supplies,  although  the 
owner  can  be  made  liable  therefor  in  per- 
sonam; since  the  dealer  may  rely  upon 
the  credit  of  both.  The  Bronx,  159  C. 
C.  A.  Ill,  246  Fed.  809.  Likewise,  the 
fact  that  the  coal  which  was  supplied  to 
the  several  vessels  had  been  purchased 
under  a  single  contract  presents  no  diffi- 
culty. For,  while  one  vessel  of  a  fieet 
cannot  be  made  liable  under  the  statute 
for  supplies  furnished  to  the  others,  even 
if  the  supplies  are  furnished  to  all  upon 
orders  of  the  owner  under  a  single  con- 
tract (The  Columbus,  65  Fed.  430,  14  C. 
C.  A.  522,  28  U.  S.  App.  399,  67  Fed.  553; 
The  [11]  Newport,  52  C.  C.  A.  415,  114 
Fed.  713;  The  Alligator,  88  C.  C.  A.  201. 
161  Fed.  37;  Astor  Trust  Co.  v.  E.  V: 
White  &  Co.  L.R.A.1917E,  526,  154  C. 
C.  A.  57,  241  Fed.  57,  61),  each  vessel  so 
receiving  supplies  may  be  made  liable 
for  the  supplies  furnished  to  it  (The 
Murphy  Tugs,  28  Fed.  429).  The  diffi- 
culty which,  under  the  general  maritime 
law,  would  have  blocked  recovery  by  the 
Coal  Company,  is  solely  that  it  did  not 
furnish  coal  to  the  vessels  upon  which  it 
asserts  a  maritime  lien ;  and  there  is  noth- 
ing in  the  Act  of  June  23,  1910,  which 
removes  that  obstacle. 

It  is  urged  by  the  Coal  Company  that 
it  was  the  intention  of  Congress  in  pass- 
ing the  act  to  broaden  the  scope  of  the 
maritime  lien,  and  that  the  construction 
of  the  act  adopted  by  the  circuit  court  of 
appeals  renders  the  statute  inoperative  in 


t  Compare  Van  Stone  v.  Stillwell  ft  B. 
Mfg.  Co.  142  U.  S.  128,  136,  35  L.  ed.  961, 
964,  12  Sup.  Ot.  Bap.  181.  See  O'Conner  v. 
66  Ii,  ed. 


Warner,  4  Watts  &  S.  223,  226;  Bolton  v. 
Johns,  5  Pa.  145,  150,  47  Am.  Dec.  404; 
laggard  v.  Buckmore,  42  Me.  77,  81*,  EvvcV. 
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an  important  class  of  cases  which  it  was 
intended  to  reach.  The  language  of  the 
statute  affords  no  hasis  for  the  latter  as- 
sertion, and  the  Reports  of  the  Committees 
of  Congress  (Senate  Report,  No.  831, 
Sixty-first  Congpress,  Second  Session) 
show  that  it  is  unfounded.  Those  reports 
state  that  the  purpose  of  the  act  was  this : 
First,  to  do  away  with  the  artificial  dis- 
tinction hy  which  a  maritime  lien  was 
given  for  supplies  furnished  to  a  vessel 
in  a  port  of  a  foreign  country  or  state, 
hut  denied  where  the  supplies  were  fur- 
nished in  the  home  port  or  state.  The 
General  Smith,  4  Wheat.  438,  4  L.  ed. 
609.  Second,  to  do  away  with  the  doc- 
trine that  when  the  owner  of  a  vessel  con- 
tracts in  person  for  necessaries,  or  is  pres- 
ent in  the  port  when  they  are  ordered,  it 
is  presumed  that  the  materialmen  did  not 
intend  to  rely  upon  the  credit  of  the  ves- 
sel, and  that  hence,  no  lien  arises.  The 
St.  Jago  de  Cuba,  9  Wheat.  409,  6  L. 
ed.  122.  Third,  to  substitute  a  single  Fed- 
eral statute  for  the  state  statutes  in  so 
far  as  they  confer  liens  for  repairs,  sup- 
plies, and  other  necessaries.  Peyroux  v. 
Howard,  7  Pet.  324,  8  L.  ed.  700.  The 
reports  expressly  declare  that  the  bill 
makes  ''no  change  in  the  general  prin- 
ciples of  the  law  of  maritime  liens,  but 
merely  substitutes  a  single  [12]  stat- 
ute for  the  conflicting  state  statutes." 
The  act  relieves  the  libellant  of  the 
burden  of  proving  that  credit  was 
g^ven  to  the  ship  when  necessaries 
are  furnished  to  her  upon  order  of 
the  owner,  but  it  in  no  way  lessens 
the  materialman's  burden  of  proving  that 
the  supplies  in  question  were  furnished  to 
her  by  him  upon  order  of  the  owner,  or 
of  someone  acting  by  his  authority.  The 
maritime  lien  is  a  secret  one.  It  may 
operate  to  the  prejudice  of  prior  mort- 
gagees or  of  purchasers  without  notice. 
It  is  therefore  stricti  juris,  and  will  not 
be  extended  by  construction,  analogy,  or 
inference.  Vandewater  v.  Mills,  19  How. 
82,  89,  15  L.  ed.  554,  556;  The  Cora  P. 
White,  243  Fed.  246,  248. 

The  Coal  Company  relies  strongly  upon 
The  Kiersage,  2  Curt.  C.  C.  421,  Fed. 
Cas.  No.  7,762,  and  Berwind- White  Coal 
Min.  Co.  V.  Metropolitan  S.  S.  Co.  166 
Fed.  782,  97  C.  C.  A.  477,  173  Fed.  471. 
The  language  of  the  state  statutes  there 
under  consideration  differs  from  that  of 
the  Federal  act.  Furthermore,  the  state 
legislation  creating  liens  for  work  and  ma- 
terials furnished  in  the  repair  and  supply. 


as  well  as  in  the  construction,  of  vesselfl, 
are  largely  extensions  of  the  local  me- 
chanics' lien  laws  applicable  to  build- 
ings.' 

The  Coal  Company  also  urges  upon  our 
attention  The  Yankee,  147  C.  C.  A.  593, 
233  Fed.  919,  925,  927.  There  the  court, 
in  sustaining  a  maritime  lien,  declared 
that  the  supplies  were  delivered  not  to  the 
charterer,  but  to  the  vessel;  holding  that 
"&  materialman  may  make  actual  deliv- 
ery of  supplies  to  a  vessel  in  the  mari- 
time sense  by  causing  them  to  be  trans- 
ported by  rail  and  water  carriers  by 
interrupted  stages  from  point  of  origin  to 
the  vessel  side,  when  the  transaction  is  be- 
gun by  a  valid  order  indicating  that  the 
supplies  are  for  the  vessel  and  are  to  be 
delivered  to  her,  and  is  completed  by  an 
actual  delivery  to  the  vessel,  [13]  in- 
sistent with  the  instructions  of  the 
order  and  intentions  of  the  parties 
giving  and  accepting  it."  And  in 
respect  to  the  coal  supplied,  the  court 
there  found  specifically  that  ''the  quan- 
tity to  be  supplied  to  and  daily  con- 
sumed by  the  Yankee  was  mentioned 
and  considered  by  the  parties.  .  .  ," 
In  the  case  at  bar  there  was  no 
understanding  when  the  contract  was 
made,  or  when  the  coal  was  delivered  by 
the  libellant,  that  any  part  of  it  was  for 
any  particular  vessel,  or  even  for  the  ves- 
sels then  composing  the  fleet.  And  it  was 
clearly  understood  that  the  purchasing 
corporation  would  apply  part  of  the  cofd 
to  a  nonmaritime  use.  The  difficulty  here 
(unlike  that  presented  in  The  Vigilancia, 
58  Fed.  698;  The  Cimbria,  156  Fed.  378, 
382;  and  The  Curtin,  165  Fed.  271)  is. 
not  in  failure  to  show  that  the  coal  was 
furnished  to  the  vessels,  but  in  failure  to 
prove  that  it  was  furnished  hy  the  libel- 
lant. 

It  was  also  argued  that  the  parties  made 
an  express  agreement  that  the  Coal  Com- 
pany should  have  a  lien ;  that  is,  that  they 
created  by  agreement  a  nonstatutory  lien. 
The  concurrent  findings  of  fact  by  the 
lower  courts,  which  we  accept  (Baker  v. 
Schofield,  243  U.  S.  114,  118,  61  L.  ed. 
626,  630,  37  Sup.  Ct.  Kep.  333;  La 
Bourgogne  (Deslions  v.  La  Compagnie 
G^nerale  Transatlantique)  210  U.  S.  96, 
114,  52  L.  ed.  973,  983,  28  Sup.  Ct.  Rep. 
664;  The  Germanic  (Oceanic  Steam  Nav. 
Co.  V.  Aitken)  196  U.  S.  589,  595,  49 
L.  ed.  610,  613,  25  Sup.  Ct.  Rep.  317), 
are  to  the  contrary. 

Affirmed. 


V.  Brian,  2  How.    (Miss.)    874,  881;   Mon- 
tandon  v.  Deas,  14  Ala.  33,  44;  Mochon  v. 
Sullivan,  1  Mont.  470,  473.* 
<  See  '^Conf usion  in  the  Law  Balathig  to 


Materialmen's  Liens  on  Vessels,"  21  Harvard 
L  Rev.  332,  and  "The  New  Federal  Statute 
Relating  to  Liens  on  Vessels/'  24  Harvard 
L.  Rev.  182,  both  by  Fitc-Henry  Smith,  Jr. 
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fl4]  8TATB     OF     MINNESOTA,     Com 

plftinant, 

V. 

STATE  OF  WISCONSIN,  Defendant. 


(See  S.  C.  Reporter's  ed.  14-16.) 
[No.  13,  Original.] 

OTION  for  the  appointment  of  a 
oommiasion  to  run  the  boundary 
line  aubmitted  October  5,  1920.  Grant- 
ed October  11,  1920. 

Mr.  H.  0.  Fulton  for  the  motion. 


4.  A  commission,  consisting  of  Sam- 
uel S.  Gannett,  of  Washington,  District 
of  Columbia,  William  B.  Patton,  of  Du- 
iuth,  Minnesota,  and  John  G.  D.  Mack, 
of  Madison,  Wisconsin,  competent  per- 
sons, is  here  and  now  appointed  by  the 
court  to  run,  locate,  and  designate  the 
boundary  line  between  said  states  along 

MOTION   for   the   appointment   of   a    ^^^^  portion  of  said  bay  and  river  here- 
eommiaaion    to    run    the    boundary     ^otore  described  in  this  decree,  and  to 

locate  said  boundary  line  by  proper 
monuments,  courses,  and  distances,  as 
fixed  by  the  court  in  this  decree. 

5.  Before  entering  upon  the  discharge 
of  their  duties  each  of  said  commission- 

Ordw  announced  by  Mr.  Chief  Jus-  e^s  shall  be  duly  sworn  to  perform 
tice  White:  faithfully,     impartially,     and     without 

This  cause  came  on  to  be  heard  by  prejudice  or  bias,  the  duties  herein  im- 
this  court,  on  the  motions  and  sugges-  posed,  said  oaths  to  be  taken  before 
tions  of  counsel  for  the  respective  par-  the  clerk  of  this  court,  or  before  the 
ties,  for  the  appointment  of  a  commis-  clerk  of  any  district  court  of  the  Unit- 
lion  to  run,  locate,  and  designate  the  ed  States,  or  before  an  officer  author- 
boundary  line  between  the  state  of  Min-  i^ed  by  law  to  administer  an  oath  in 
nesota  and  the  state  of  Wisconsin,  as  the  state  of  Minnesota  or  the  state  of 
indicated  in  the  opinion  of  this  court,  Wisconsin,  and  returned  with  their  re- 
^liTcred  on  the  8th  day  of  March,  a.  d.  port.  Said  commissioner  is  authorized 
1920  [252  U.  8.  273,  64  L.  ed..  558,  40  and  empowered  to  make  examination  of 
Sup.  Ct.  Rep.  313],  and  thereupon  and  the  territory  in  question,  and  to  adopt 
en  consideration  thereof—-  all  ordinary  and  legitimate  methods  of 

It  is  ordered,  adjudged,  and  decreed  survey  in  the  designation  of  the  true  lo- 
as  follows:  cation  of  said  boundary  line   fixed   by 

1.  That  the  true  boundary  line  be-  the  decree,  to  examine  and  consider 
tween  the  complainant  and  the  defend-  carefully  the  opinion  of  this  court  de- 
ant  in  and  through  Lower  St.  Louis  bay,  livered  on  March  8,  1920,  the  said  Min- 
Upper  St.  Louis  bay,  and  the  St.  Louis  nesota's  Exhibit  1,  being  the  Meade 
river,  from  Upper  St.  Louis  bay  to  the  chart,  or  a  certified  copy  thereof;  and 
"falls"  in  the  said  river,  is  as  herein-  gaid  commission  shall  do  all  other  mat- 
after  specified.  ters  necessary  to  enable  it  to  discharge 

2.  That  said  boundary  line  must  be  itg  duties  and  to  obtain  the  end  to  be 
ascertained  upon  a  consideration  of  the  accomplished  conformably  to  this  de- 
lituation    existing   in   1846,    and    accu-   cree. 

rately  described  by  the  Meade  chart,  [i^]  6.  It  is  further  ordered  that 
more  specifically  hereinafter  referred  should  any  vacancy  or  vacancies  occur 
to.  J,  i^  sfii^l  board  of  commissioners  by  rea- 

3.  That  said  boundary  line  runs  from  son  of  death,  refusal  to  act,  or  inability 
a  point  midway  between  Rice's  point  to  perform  the  duties  required  by  this 
and  Connor's  point,  through  the  middle  decree,  the  Chief  Justice  of  this  court  is 
of  Lower  St.  Louis  bay  to  and  with  the  thereby  authorized  and  empowered  to 
deep  ehannel  leading  to  Upper  St.  Louis  appoint  another  commissioner  or  com- 
bay,  and  to  a  point  therein  immediately  missioners  to  supply  such  vacancy  or 
south  of  the  southern  extremity  of  vacancies,  the  Chief  Justice  acting  up- 
Graaay  point,  thence  westward  along  ^^^  g^j^h  information  in  the  premises  as 
the    most   direct    [15]    course   through   ^^ay  be  satisfactory  to  him. 

^•*?  °?*J?l*  than  8  feet  deep  east-  7  j^.  ^g  ^^^^y^^^  ordered  that  said 
""^/^if^.J'^^^rr^*  rW  n,.'"^'-  commissioners  proceed  with  all  con- 
::t':i  E^xiS^^^^^^^  venient  despatch  to  discharge  their  du- 

ing  the  Meade  chart  offered  and  re-  *^\«  conformably  to  this  decree 
edved  in  evidence  in  this  suit,  and  now  ,  8-  ^^  is  further  ordered  that  the 
a  part  of  the  record),  approximately  1  <^^^^^  ^^  this  court  shall  forward  at  once 
mile  to  the  deep  channel,  and  immedi-  to  the  governor  of  each  of  said  states 
ately  west  of  the  bar  therein,  thence  of  Minnesota  and  Wisconsin,  and  to 
with  such  channel  north  and  west  of  each  of  the  commissioners  hereby  ap- 
Big  island  up  stream  to  the  ^falls.''  pointed,  a  copy  of  this  decree  and  of 
45  If.  ed.  lot 
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the  opinion  of  this  court,  delivered 
herein  March  8,  1920,  duly  authenti- 
cated. 

9.  Said  commissioners  shall  make  a 
report  of  their  proceedings  under  this 
decree  as  soon  as  practicable  on  or  be- 
fore the  1st  day  of  May,  1921,  and  shall 
return  with  their  report  an  itemized 
statement  of  services  performed  and 
expenses  incurred  by  them  in  the  per- 
formance of  their  duties. 

10.  All  other  matters  are  reserved 
until  the  coming  in  of  said  report,  or 
until  such  time  as  matters  pertaining  to 
this  cause  shall  be  properly  presented 
to  this  court  for  its  consideration. 


(171    WESTERN    UNION    TELEGRAPH 
COMPANY,  Petitioner, 

V. 

ADDIE  SPEIQHT. 

(See  S.  C.  Reporter's  ed.  17-19.) 

Damages  —  mental  anguish  —  interstate 
telegram. 

1.  The  transmission  of  a  telegram  be- 
tween two  points  in  the  same  state  over  a 
route  passing  out  of  the  state  was  none 
the  less  interstate,  so  as  to  prevent  the  ap- 
plication of  the  rule  of  the  lo<!al  law  per- 
mitting a  suit  to  recover  damages  for  men- 
tal anguish  because  of  a  mistake  in 
delivery,  although  it  would  have  been  phys- 
ically possible  to  send  the  message  over  a 
route  lying  wholljjr  within  the  state,  the 
course  adopted  bemg  more  convenient  and 
less  expensive  for  the  telegraph  company. 
[For  other  cases,  see  Damaaes,  VI.  g  •  Com- 
merce. I.  b.  In   Digest  Sup.  Ct.  1008.] 

Evidence  —  burden  of  proof  —  motive. 

2.  The  burden  rests  upon  the  plaintiff 

Note. — As  to  routing  of  telegram — 
see  note  to  Western  U.  Teleg.  Co.  v. 
Alford,  60  L.R.A.(N.S.)  94. 

As  to  damages  against  telegraph 
company  for  error  in  sending  message, 
or  for  not  delivering  the  same — see  note 
to  Primrose  v.  Western  U.  Teleg.  Co. 
38  L.  ed.  U.  S.  883. 

As  to  recovery  of  damages  for  mental 
anguish  in  telegraph  cases — see  note  to 
Western  U.  Teleg.  Co.  v.  Chouteau,  49 
L.R.A.(N.S.)  206. 

On  transportation  or  transmission  be- 
tween points  in  the  same  state  over  a 
route  part  of  which  is  in  another  state, 
as  interstate  commerce — see  notes  to 
Missouri,  K.  &  T.  R.  Co.  v.  Leibengood, 
28  L.R.A.(N.S.)  985;  Bateman  v.  West- 
ern U.  Teleg.  Co.  L.R.A.1918A,  805; 
Campbell  v.  Chicago,  M.  &  St.  P.  R.  Co. 
17  L.R.A.  443;  and  Hanley  v  Kansas 
City  8.  R.  Co.  47  L.  ed.  U.  8.  333. 
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in  a  suit  against  a  tel^aph  company  to 
recover  for  mental  suffering  due  to  a  mis- 
take in  the  transmission  of  a  telegram  to 
show  the  motive,  if  material,  of  the  tele- 
graph company  in  transmitting  the  mes- 
sage between  two  points  in  the  same  state 
over  a  route  passing  through  another  state. 
[For  other  cases,  see  Evidence,  11.  e.  5.  in 
Digest  Sup.  Ct.   1908.1 

Telegraphs  —  messages  —  mode  of  trans- 
mission. 

3.  Any  liability  to  the  addressee  of  a 
tele^am  which  might  arise  becaube  of  the 
motive  with  which  the  telegraph  company 
transmitted  the  message  between  two  points 
in  the  same  state  over  a  route  passing 
through  another  state  would  not  be  a  lia- 
bility for  an  intrastate  transaction  that 
never  took  place,  but  for  the  unwarranted 
conduct  of  the  company  and  the  resulting 
loss. 

[For  other  cases,  see  Telegraphs,  II.  in  Digest 
Sup.  Ct.  1808.] 

[No.  241.] 

Argued  October  12,  1920.     Decided  October 

25,  1920. 

ON  WRIT  of  Certiorari  to  the  Supreme 
Court  of  the  State  of  North  Carolina 
to  review  a  judgment  which,  reversing  a 
judgment  of  the  Superior  Court  for  Hali- 
fax County,  in  that  state,  directed  the 
entry  of  a  judgment  for  plaintiff  in  a 
suit  against  a  telegraph  company  to  re- 
cover damages  for  mental  anguish  due  to 
a  mistake  in  the  transmission  of  a  tele- 
gram.   Reversed. 

See  same  case  below,  178  N.  C.  146, 
100  S.  E.  351. 

The  facts  are  stated  in  the  opinion. 

Mr.  Bosh  Taggart  argued  the  cause, 
and,  with  Messrs.  Francis  R.  Stark, 
Walter  E.  Daniel,  Charles  W.  Tillett,  and 
Thomas  C.  Guthrie,  filed  a  brief  for  pe- 
titioner : 

The  question  raised  in  this  case  has 
already  been  foreclosed  in  this  court  in 
favor  of  the  petitioner. 

Western  U.  Teleg.  Co.  v.  Texas,  105 
U.  S.  460,  26  L.  ed.  1067;  Hanley  ▼. 
Kansas  City  Southern  R.  Co.  187  U.  S. 
617,  47  L.  ed.  333,  23  Sup.  Ct.  Rep.  214; 
Western  U.  Teleg.  Co.  v.  Boegli,  251  U. 
S.  315,  64  L.  ed.  281,  40  Sup.  Ct.  Rep. 
167 ;  Kirmeyer  v.  Kansas,  236  U.  S.  568, 
59  L.  ed.  721,  35  Sup.  Ct.  Rep.  419. 

However,  if  we  should  disregard  all 
of  these  decisions  of  this  court,  and 
ask  this  court  to  consider  the  question 
in  the  case  at  bar  de  novo,  the  conclu- 
sion in  favor  of  the  petitioner's  conten- 
tion is  equally  irresistible. 

Western  U.  Teleg.  Co.  v.  Mahone,  120 
Va.  422,  91  S.  E.  157;  Western  U.  Teleg. 
Co.  V.  Lee,  174  Ky.  210,  192  S.  W.  70,. 

254  U.  S. 
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Ann.  Cm.  1918C,  1026,  16  N.  C.  C.  A.  1; 
Berg  v.  Western  U.  Tel^.  Co.  110  8.  C. 
169,  96  8.  £.  248;  Davis  v.  Western  U. 
Teleg.  Co.  IdS  Mo.  App.  692,  202  S.  W. 
292}  Western  U.  Teleg.  Co.  v.  Bowles, 
124  Va.  730,  98  S.  E.  645;  Taylor  v. 
Western  U.  Teleg.  Co.  199  Mo.  App. 
624,  204  S.  W.  818;  Kirmeyer  v.  Kan- 
sas, 236  n.  S.  568,  59  L.  ed.  721,  36  Sup. 
Ct.  Kep.  419;  Western  U.  Teleg.  Co.  v. 
Kaofraan,  —  Okla.  — ,  162  Pac.  708; 
Klippel  V.  West«ni  U.  Teleg.  Co.  106 
Kan.  6,  186  Pac.  993;  Western  U.  Tel^. 
Co.  V.  BuBhnell,  —  Ind.  App.  — ,  128 
N.  E.  49. 

Where  a  Federal  right  is  brought  in 
qneation,  and  it  is  contended  that  this 
Federal  right  is  supported  by  the  undis- 
puted evidence  in  the  case,  it  then  be- 
comes the  duty  of  the  court  to  examine 
into   the  evidence. 

Creswill  V.  Grand  LodEC,  K.  P.  225 
U.  S.  246,  56  L.  ed.  1074,  32  Snp.  Ct. 
Bep.  822;  North  Carolina  E.  Co.  v. 
Zachary,  232  U.  S.  248,  58  L.  ed.  591, 
34  Sup.  Ct.  Rep.  305,  Ann.  Gas.  1914E, 
169,  9  N.  C.  C.  A.  109;  Kinzell  v.  Chi- 
eapi.  M.  ft  St.  P.  R.  Co.  250  U.  S.  130, 
«3  L.  ed.  893,  39  Sup.  Ct.  Rep.  412; 
Philadelphia,  B.  &  W.  R.  Co.  v.  Smith, 
250  U.  8.  101,  63  L.  ed.  889,  39  Sup.  Ct. 
Hep.  396. 

No  brief  was  filed  for  reapondent. 

Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  is  a  suit  brought  in  a  state  court 
by  the  respondent  against  the  petitioner, 
the  Telegraph  Company,  to  recover  [18] 
for  mental  sufiering  caused  by  a  mistake 
in  delivering  a  telegraphic  message.  The 
message  handed  to  the  defendant  was, 
"Father  died  this  morning.  Funeral  to- 
morrow, 10 :10  A.  u.,"  and  was  dated 
January  24.  As  delivered  to  the  plain- 
tiff on  January  24,  it  was  dated  January 
23,  and  thus  caused  her  to  fail  to  attend 
the  funeral,  which  otherwise  she  irould 
have  done.  The  message  was  from 
Greenville,  North  Carolina,  to  Rosemary, 
in  the  same  state,  and  was  transmitted 
from  Greenville  through  Richmond,  Vir- 
ginia, and  Norfolk,  to  Roanoke  Rapids, 
the  delivery  point  for  Rosemary.  This 
•eema  to  have  been  the  route  ordinarily 
used  by  the  company  for  years,  and  the 
company  defenda  on  the  ground  that  the 
message  was  sent  in  interstate  com- 
merce, and  that  therefore  a  suit  could 
not  be  maintained  for  mental  suffering 
alone.  Southern  Eip.  Co.  v.  Byers,  240 
V.  8.  612,  60  L.  ed.  825,  L.RJl..1917A,  197, 
36  Sup.  Ct.  Bep.  410.  The  jury  found 
«5  li.  ed. 


nessage  waa  sent  out  of  Nortk 

into  Virginia  for  the  purpose 
ilently  evading  liability  under 
f  North  Carolina,  and  gave  the 
%  verdict.  The  presidiog  judge 
the  verdict  aside  "as  a  matter 
ind  ordered  a  nonsuit.  But,  on 
he  supreme  eourt  of  the  state 

the  nonsuit,  and  directed  that 
ut  be  entered  on  the  verdict. 
!  of  opinion  that  the  judge  pre- 
the  trial  was  right,  and  that  the 
;ourt  was  wrong.    Even  if  then 

any  duty  on  the  part  of  tbe 
1  Company  to  confine  the  trans- 
D  North  Carolina,  it  did  not  do 
transmission  of  a  message 
two   states    is   interstate    com- 

a  matter  of  fact.  Hanley  v. 
;ity  Southern  R.  Co.  187  D.  B. 
.  ed.  333,  23  Sup.  Ct.  Rep.  214. 

must  be  tested  by  the  actnal 
tn.     Kirmeyer  v.  Kansas,  236 
,  672,  59  L.  ed.  721,  724,  35  Sup. 
410. 
line  was  arranged  and  had  been 

tor  many  years,  ever  sinea 
Rapids  had  been  an  independ- 

Richmond  was  the  relay  point 
9]  Greenville  to  the  latter 
The  message  went  through 
North  Carolina,  and  was  t«l- 
back  from  Richmond,  as 
asinesB  also  was.  It  would  bsve 
lible,  physically,  to  aend  direct 
Idon,  but  would  have  required  a 
iment  of  the  wires  and  mon 
.  The  course  adopted  was  mora 
it  aad  less  ezpeuiive  for  tho 

and  there  was  notbiDg  to  show 
[cept  the  facts.'  As  things  were, 
ge  was  sent  in  the  quickest  way. 
t  below  did  not  rely  primarily 

finding  of  the  jury  as  to  the 
of  the  arrangement,  but  held 
1,  as  here,  the  termini  were  iB 

state,  the  business  was  intra- 
:S3  it  was  necessary  to  cross  the 

of  another  state  in   order  to 

final  point.    This,  as  we  have 

lot  the  law.    It  did,  however, 

that  the  burden  was  on  the 

to  show  that  what  was  done 

done  to  evade  the  jurisdiction 
ate."    If  the  motive  were  ma- 

to  which  we  express  no  opin- 
igain  is  a  mistake.  The  burden 
:he  plaintiff  to  make  out  her 
ireover,  the  motive  would  not 
le  the  business  intrastate.  If 
of  transmission  adopted  had 
lasonable  as  against  the  plain- 
erent  qneation  would  arise:  bat 
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in  that  case  the  liability,  if  it  existed, 
would  not  be  a  liability  for  an  intrastate 
transaction  that  never  took  place,  but 
for  the  unwarranted  conduct  and  the  re- 
sulting loss.  . 
Judgment  reversed. 

Mr.  Justice  Pitney  concurs  in  the  re- 
sult. 


[201  JOHN  C.  HEALD,  George  E.  Ham- 
ilton, and  Wilton  J.  Lambert,  Commit- 
tee of  the  Person  and  Estate  of  Eugene 
Peters,  Petitioners, 

V. 

DISTRICT  OF  COLUMBIA. 

(See  S.  C.  Reporter's  ed.  20-23.) 

Oases  certified  —  from  District  of  Co- 
lumbia courts  —  other  remedy. 

1.  The  court  of  appeals  of  the  District 
of  Columbia  is  without  power  to  certify 
questions  to  the  Federal  Supreme  Court  in 
a  case  in  which  the  judgment  or  decree  of 
such  court  of  appeals  would  be  reviewable 
by  the  Federal  Supreme  Court  on  writ  of 
error  or  appeal. 

[For  other  cases,  see  Cases  Certified,  I.  in 
Digest  Sup.  Ct.  1908.] 

Note. — On  cases  certified  in  the  Fed- 
eral courts — see  note  to  Webster  v. 
Cooper,  13  L.  ed.  U.  S.  325. 

On  sending  up  case  to  Federal  Su- 
preme Court  by  certificate — see  note  to 
Baltimore  &  0.  R.  Co.  v.  Interstate 
Commerce  Commission,  54  L.  ed.  U.  S. 
164. 

On  appellate  jurisdiction  of  Federal 
Supreme  Court  over  District  of  Colum- 
bia courts — see  note  to  United  States  ex 
rel.  Taylor  v.  Taf t,  51  L.  ed.  U.  S.  269. 

Construction  of  re^nacted  statate. 

The  rule  seems  to  be  well  settled  that 
the  re-enactment  in  the  same  or  sub- 
stantially the  same  terms,  of  a  statute 
which  has  received  a  judicial  construc- 
tion, amounts  to  a  legislative  adoption 
of  such  construction.  United  States  v. 
Falk,  204  U.  S.  142,  51  L.  ed.  411,  27 
Sup.  Ct.  Rep.  191 ;  Copper  Queen  Consol. 
Min.  Co.  V.  Territorial  Bd.  of  Equaliza* 
tion,  206  U.  S.  474,  51  L.  ed.  1143,  27 
Sup.  Ct.  Rep.  695;  Bruce  v.  Tobin,  245 
U.  S.  18,  62  L.  ed.  123,  38  Sup.  Ct.  Rep. 
7  J  The  Devonshire,  13  Fed.  39;  Stevir- 
mac  Oil  &  Gas  Co.  v.  Smith,  259  Fed. 
650;  United  States  v.  Southern  P.  Co. 
230  Fed.  270;  Lincoln  v.  United  States, 
49  Ct.  a.  300;  Hope  v.  State,  5  Ala. 
App.  123,  59  So.  326;  Jones  v.  State, 
10  Ala.  App.  152,  65  So.  411;  Goldberg 
&  Lewis  ▼.  Stone,  10  Ala.  App.  485,  65 

So.  454;  Duramus  ▼.  Harrison,  26  Ala. 
1«6 


Appeal  —  from  District  of  Columbia 
court  of  appeals  —  constitutionality  of 
local  statute. 

2.  A  judgment  of  the  court  of  appeals 
of  the  District  of  Columbia  in  a  case  in 
which  the  constitutional  power  of  Congress 
to  enact  a  local  statute  is  drawn  in  ques- 
tion is  reviewable  in  the  Federal  Supreme 
Court  on  writ  of  error  or  appeal  under  the 
Judicial  Code,  §  250,  which  m  express  term» 
confers  power  on  the  latter  court  to  review 
judgments  of  the  District  of  Columbia  court 
''in  cases  involving  the  construction  or  ap- 

glication  of  the  Constitution  of  the  United 
tates,  or  the  constitutionality  of  any  law 
of  the  United  Stotes." 

[For  other  cases,  see  Appeal  and  Error,  III.  c, 
5.  in  Digest  Sup.  Ct.  1018  Supp.] 

Statutes  —  construction  —  re-enact* 
ment. 

3.  Where  provisions  of  a  statute  had, 

previous   to   their   re-enactment^  a   settled 

significance,   that  meaning   will   attadi   to 

them  in  the  absence  of  plain  implication  to 

the  contrary. 

[For  other  cases,  see  Statutes,  IV.  In  Digest 
Sup.  Ct.  19087] 

[No.  300.] 

Argued  October  18,  1920.    Decided  Novem^ 

her  8,  1920. 

—  -  — 

326;  Anthony  v.  State,  29  Ala.  27; 
Bank  of  Mobile  v.  Meagher,  33  Ala.  62^-,. 
O'Byrnes  v.  State,  51  Ala.  25;  Ex  parte 
Matthews,  52  Ala.  51;  Woolsey  v.  Cade, 
54  Ala.  378,  25  Am.  Rep.  711;  Huddles- 
ton  V.  Askey,  56  Ala.  218;  Bamewall  v. 
Murrell,  108  Ala.  366,  18  So.  831; 
White  V.  The  State,  134  Ala.  197,  32  So. 
320;  Bruce  v.  Sierra,  175  Ala.  517,  57 
So.  709,  Ann.  Cas.  1914D,  125;  Rey- 
nolds V.  Lee,  180  Ala.  76,  60  So.  101; 
Mobile  County  v.  Williams,  180  Ala. 
639,  61  So.  963;  Ex  parte  Pepper,  185 
Ala.  284,  64  So.  112;  Brown  v.  Gay- 
Padgett  Hardware  Co.  186  Ala.  561,  65* 
So.  333;  Donahoo  Horse  &  Mule  Co.  ▼. 
Durick,  193  Ala.  456,  69  So.  545;  Har- 
rington-  ▼.  State,  200  Ala.  480,  76  So. 
422;  Moragne  ▼.  State,  201  Ala.  388,  7g 
So.  450;  Compton  v.  Marengo  County 
Bank,  203  Ala.  129,  82  So.  159;  Dawsey 
V.  Kinen,  203  Ala.  446,  7  A.L.R.  1658, 
83  So.  338;  McKenzie  v.  State,  11  Ark. 
594;  State  Commission  in  Lunacy  v. 
Welch,  154  Cal.  775,  99  Pac.  181; 
Lightner  Min.  Co.  v.  Lane,  161  Cal.  689, 
120  Pac.  771,  Ann.  Cas.  1913C,  1093; 
Lindsay-Strathmore  Irrig.  Dist.  ▼.  Su- 
perior Ct.  —  Cal.  — ,  187  Pac.  1056; 
Western  Lumber  &  Pole  Co.  v.  Gk>lden, 
22  Colo.  App.  209, 124  Pac.  584;  Harvey 
V.  Travelers'  Ins.  Co.  18  Colo.  354,  32 
Pac.  935;  Hoxie  v.  New  York,  N.  H.  & 
H.  R.  Co.  82  Conn.  352,  73  Atl.  754,  17 
Ann.  Cas.  324;  Wilmington  Citv  R.  Co.  v. 

154  U.  8. 
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of  Appeals  of  the  District  of  Colum-  > 
bia  presenting  questions  as  to  the  con- 
stitutionality of  a  congressional  statute 
relating  to  tax  assessments.    Dismissed 
for  want  of  jurisdiction. 


The  facts  are  stated  in  the  opinion. 

Messrs.  Augustus  8.  Worthingtoa 
and  Vernon  £.  West  argued  the  cause 
and  filed  a  brief  for  John  C.  Heald  eft 
al. 


People's  R.  Co.  —  Del.  Ch.  — ,  47  Atl. 
245;  People  ex  rel.  Anderson  v.  Lee 
County,  196  111.  App.  452;  Kelley  ▼. 
Northern  Trust  Co.  190  111.  401,  60  N.  E. 
585;  McGann  v.  People,  194  111.  526,  Q3 
N.  E.  941;  Daube  v.  Kuppenheimer,  272 
m.  350,  112  N.  £.  61;  Spiehs  v.  Insull, 
278  HI.  184, 115  N.  E.  816;  People  ex  rel. 
Shaw  V.  Stewart,  281  111.  365,  118  N.  E. 
55;  Halstead  v.  Woods,  48  Ind.  App. 
127,  95  N.  E.  429;  State  ex  rel.  Trimble 
▼.  Swope,  7  Ind.  91;  Anderson  v.  Bell, 
140  Ind.  375,  29  L.R.A.  541,  39  N.  E. 
735;  Hilliker  v.  Citizens'  Street  R.  Co. 
152  Ind.  86,  52  N.  E.  607;  Monroe 
County  V.  Conner,  155  Ind.  484,  58  N.  E. 
828;  Brown  v.  Miller,  162  Ind.  684,  71 
N.  E.  122;  Evans  v.  State,  165  Ind.  369, 
2  L.R  A.(N.S.)  619,  74  N.  E.  244,  75  N. 
E.  651,  6  Ann.  Cas.  813;  State  ex  rel. 
Western  Constr.  Co.  v.  Clinton  County, 
166  Ind.  162,  76  N.  E.  986;  Cronin  ^. 
Zimmerman,  169  Ind.  75,  81  N.  E.  1083; 
Sopher  ▼.  State,  169  Ind.  177,  14  L.R.A. 
(N.S.)  172,  81  N.  E.  913,  14  Ann.  Cas. 
27;  Marshall  v.  Matson,  171  Ind.  238,  86 
N.  E.  339;  Rupel  v.  Ohio  Oil  Co.  172 
Ind.  300,  88  N.  E.  508;  State  v.  Ensley, 
177  Ind.  483,  97  N.  E.  113,  Ann.  Cas. 
1914D,  1306;  Ross  ▼.  Hannah,  173  Ind. 
671,  91  N.  E.  232;  Smith  v.  Biesiada, 
174  Ind.  134,  90  N.  E.  1009;  Jay  v. 
O'DonneU,  178  Ind.  282,  98  N.  E.  349, 
Ann.  Cas.  1915C,  325;  Moore-Mansfield 
Constr.  Co.  v.  Indianapolis  N.  C.  &  T. 
R.  Co.  179  Ind.  356,  44  L.R.A.(N.S.) 
816,  101  N.  E.  296,  Ann.  Cas.  1915D, 
917;  Metsker  ▼.  Whitsell,  181  Ind.  126, 
103  N.  E.  1078;  Evans  v.  Bowman,  183 
Ind.  264  108  N.  E.  956 ;  Barr  v.  Sumner, 
183  Ind.  402,  107  N.  E.  675,  109  N.  E. 
193;  Vandalia  R.  Co.  v.  Mizer,  184  Ind. 
680,  112  N.  E.  522;  Temple  v.  State, 
185  Ind.  139,  113  N.  E.  233;  Fesler  v. 
Bo8son,\%\Ind.Hai^  128  N.  E.  145; 
Topeka  v.  ^asson,  101  Kan.  824,  168 
Pac.  902;  Overfield  v.  Sutton,  1  Met. 
(Ky.)  621;  Wender  Blue  Gem  Coal  Co. 
V.  Louisville  Property  Co.  137  Ky.  339, 
125  8.  W.  732;  Chatterson  v.  Louis- 
ville, 145  Ky.  485,  140  S.  W.  647;  La 
Selle  V.  Whitfield,  12  La.  Ann.  81; 
CrwRcent  Bed  Co.  v.  New  Orleans,  111 
La.  124,  35  So.  484;  Lehman  v.  Lehman, 
130  La.  960,  58  So.  829;  Myrick  v. 
Haaey,  27  Me.  9,  46  Am.  Dec.  583 ;  Cota 

V.  Boss,  66  Me.  161;  Tuxbury's  Appeal, 
66  Id*  ed* 


67  Me.  267;  East  Livermore  v.  Liver- 
more  Falls  Trust  &  Bkg.  Co.  103  Me. 
418,  15  L.R.A.(N.S.)  952,  69  Atl.  306, 
13  Ann.  Cas.  631;  Low  v.  Blanchard, 
116  Mass.  272;  Shelton  v.  Sears,  187 
Mass.  455,  73  N.  E.  666;  Looney  v.  Sal- 
tonstall,  212  Ma^s.  69,  98  N.  E.  698; 
I^ng  V.  Quinn  Bros.  215  Mass.  85,  102 
N.  E.  348;  Nichols  v.  Vaughan,  217 
Mass.  548,  105  N.  E.  376;  King  v.  This- 
sell,  222  Mass.  140, 109  N.  E.  88a;  Kelly 
V.  Morrison,  231  Mass.  574,  121  N.  B. 
418;  McEvoy  v.  Sault  Ste.  Marie,  136 
Mich,  172,  98  N.  W.  1006;  Hoy  v.  Hoy. 
93  Miss.  732,  25  L.R.A.(N.S.)  182,  136 
Am.  St.  Rep.  548,  48  So.  903,  17  Ann. 
Cas.  1137;  Illinois  C.  R.  Co.  v.  White, 
97  Miss.  91,  55  So.  593;  Hamner  v. 
Yazoo  Delta  Lumber  Co.  100  Miss.  349, 
56  So.  466;  Henry  v.  Henderson,  103 
Mi^.  48,  60  So.  33;  Camp  v.  Wabash 
R.  Co.  94  Jdo.  App.  272,  68  S.  W.  96; 
Handlin  v.  Morgan  County,  57  Mo.  116; 
Easton  v.  Court wright,  84  Mo.  27; 
Schwacker  v.  McLaughlin,  139  Mo.  333, 
40  S.  W.  935;  State  v.  Schenk,  238  Mo. 
429,  142  S.  W.  263;  State  ex  rel.  Pear- 
son  V.  Cornell,  54  Neb.  647,  75  N.  W. 
25;  Kendall  v.  Gameau,  55  Neb.  403,  75 
N.  W.  852;  Gould  V.  Wise,  18  Nev.  253, 
3  Pac.  30;  Tomson  v.  Ward,  1  N.  H.  9; 
Jewell  V.  Holdemess,  41  N.  H.  161; 
Frink  v.  Pond,  46  N.  H.  125;  Water- 
man V.  Lebanon,  78  N.  H.  23,  95  Atl. 
657;  Cook  v.  Bennett  Gravel  Co.  90  N. 
J.  L.  9,  100  Atl.  331;  Erbard  v.  Kings 
County,  69  N.  Y.  S.  R.  624,  36  N.  Y. 
Supp.  656^;  Dominick  v.  Stem,  79  Misc. 
271,  139  N.  Y.  Supp.  59,  affirmed  in  157 
App.  Div.  944,  142  N.  Y.  Supp.  1115, 
which  is  affirmed  in  213  N.  Y.  675,  107 
N.  E.  1075;  Canelli  Wine  Co.  v.  Tassi, 
88  Misc.  573, 151  N.  Y.  Supp.  46;  People 
ex  rel.  Donegan  v.  Dooling,  141  App. 
Div.  31, 125  N.  Y.  Supp.  783 ;  Re  Ahlers, 
141  App.  Div.  891,  127  N.  Y.  Supp.  61, 
affirmed  in  201  N.  Y.  592,  95  N.  E.  1122; 
People  ex  rel.  Gagan  v.  Purdy,  173  Apx> 
Div.  350,  159  N.  Y.  Supp.  246;  Brock  ▼. 
Brock,  1  Pa.  Co.  Ct.  232,  18  W.  N.  C. 
123;  Guarantee  Trust  Co.  v.  Loughlin, 
2  Pa.  Co.  Ct.  Rep.  591,  17  Phila.  123; 
Delaware  Mutual.  Safety  Ins.  Co.  v. 
Loughlin  2  Pa.  Co.  Ct.  600;  Kent  v. 
Atlantic  Delaine  Co.  8  R.  I.  305;  Samp- 
son V.  Sampson,  16  R.  I.  ^56,  3  L.R.A. 
349, 16  Atl.  711;  Brink  v.  Dann,  33  8.  D.' 
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Mr.  F.  H.  Stephens  argued  the  cause 
and  filed  a  brief  for  the  District  of  Co- 
lumbia. 

Mr.  Chief  Justice  White  delivered  the 
opinion  of  the  court: 
The  certificate  made  by  the  court  of 


appeals  of  the  District  of  Columbia  as 
the  basis  for  the  questions  which  [21] 
are  propounded  shows  that  they  relate 
to  a  pending  suit  to  recover  taxes 
assessed  by  the  District  of  Colum- 
bia upon  intangible  property,  pursu- 
ant to   an   act   of  Congress,   and   paid 


81,  144  N.  W.  734;  Walker  v.  Bobbitt, 
114  Tenn.  700,  88  S.  W.  327;  Supreme 
Council,  A.  L.  H.  v.  Anderson,  36  Tex. 
Civ.  App.  615,  83  S.  W.  207;  Cobb  v. 
Dies,  —  Tex.  Civ.  App.  — ,  203  S.  W. 
438;  Lotto  v.  State,  ^  Tex.  Civ.  App. 
— ,  208  S.  W.  563;  Lewis  v.  State,  58 
Tex.  Crim.  Rep.  351,  127  S.  W.  808,  21 
Ann.  Cas.  656;  Adams  v.  State,  66  Tex. 
Crim.  Rep.  220,  145  S.  W.  940;  Gear- 
heart  v.  State,  81  Tex.  Crim.  Rep.  540, 
197  S.  W.  187;  Cargill  v.  Kountze  Bros. 
86  Tex.  386,  24  L.R.A.  183,  40  Am. 
St.  Rep.  853,  22  S.  W.  1015,  25  S.  W.  13; 
State  v.  Roberts,  —  Utah,  — ,  190  Pac. 
351 ;  Mangus  v.  McClelland,  93  Va.  786, 
22  S.  E.  364;  Swift  v.  Wood,  103  Va. 
494,  49  S.  E.  643. 

So,  re-enactment  in  a  Code,  of  pro- 
visions contained  in  former  statutes, 
must  be  taken  as  a  legislative  adoption 
of  the  judicial  construction  given  to 
such  provisions.  Duramus  v.  Harrison, 
26  Ala.  326;  Anthony  v.  State,  29  Ala. 
27;  Bank  of  Mobile  v.  Mf^agher,  33  Aia. 
622;  O'Byrnes  v.  State,  51  Ala.  25:  Ex 
parte  Matthews,  52  Ala.  51;  Huddleston 
V.  Askey,  56  Ala.  218;  White  v.  State, 
134  Ala.  197,  32  So.  320 ;  Bruce  v.  Sierra, 
175  Ala.  517,  57  So.  709,  Ann.  Cas. 
1914D,  125;  Reynolds  v.  Lee,  180  Ala. 
76,  60  So.  101;  Mobile  County  v.  Wil- 
liams,  180  Ala.  639,  61  So.  963;  State 
Commission  in  Lunacy  v.  Welch,  154 
Cal.  775,  95  Pac.  181;  LinAfay-Strath- 
more  Irrig.  Dist.  v.  Superior  Ct.  —  Cal. 
^-,  187  Pac.  1056. 

Charter  provisions  are  subject  to  this 
rule.  Dalton  v.  LeLande,  22  Cal.  App. 
481.  135  Pac.  54. 

And  statutes  of  wills  have  been  sub- 

gcted  to  this  rule.  Thus,  in  Hoy  v. 
oy,  93  Miss.  732,  25  L.R.A. (N.S.)  182, 
48  So.  903, 17  Ann.  Cas.  1137,  it  was  held 
that  the  re-enactment  of  a  statute  of 
wills  adopts  the  construction  which  the 
euurts  have  put  upon  it  that,  under  it, 
there  may  be  a  revocation  of  a  will  by 
implication. 

The  presumption  of  legislative  adop- 
tion of  the  judicial  construction  of  the 
statute  will  apply  where  the  decision  is 
not  by  the  state  court,  but  by  a  district 
court  of  the  United  States.  Gk>uld  v. 
Wise,  18  Nev.  253,  3  Pac.  30. 

The  rule  is  based  upon  the  presump- 


tion   that   the   legislature   knew  of  the 
construction.     Ibid. 

The  rule  is  founded  upon  reason* 
When  words  have  a  known  signification 
when  standing  in  a  particular  relation, 
or  as  applied  to  a  particular  subject- 
matter,  the  signification  is  not  varied 
because  of  their  translation  from  one 
statute  to  another.  The  statutes  have  a 
common  purpose,  the  same  relation  and 
subject-matter.  Barnewall  v.  Murrell, 
108  Ala.  366,  18  So.  831. 

Thenceforth  the  rule  becomes  obliga- 
tory upon  the  court.  Mangus  v.  Me- 
Clelland,  93  Va.  786,  22  S.  E.  364; 
Swift  V.  Wood,  103  Va.  494,  49  S.  E.  643. 

Otherwise,  naturally  the  words  would 
have  been  changed.  Copper  Queen 
Consol.  Min.  Co.  v.  Territorial  Bd.  of 
Equalization,  206  U.  S.  474,  51  L.  ed. 
1143,  27  Sup.  Ct.  Rep.  695;  Barnewall  ▼. 
Murrell,  supra. 

It  is  not  straining  the  principle  too 
far  to  say  that  where  the  practice  has 
been  long  settled  under  a  statute  pre- 
scribing a  mode  of  doing  a  certain  act, 
a  re-enactment  of  the  statute  in  the 
same  words  should  be  construed  as  ap- 
proving and  confirming  the  practice  un- 
less it  is  entirely  clear  that  such  prac- 
tice is  defective  in  the  very  substanee 
of  the  requirements  of  the  law.  Brock 
V.  Brock,  1  Pa.  Co.  Ct.  232,  18  W.  N.  C. 
123. 

A  statute  which  has  been  re-enacted 
after  being  construed  by  the  court  must 
be  given  the  meaning  which  the  court 
gave  to  it.  Hope  v.  State,  5  Ala.  App. 
123,  59  So.  326. 

And  such  a  prior  judicial  construction 
is  included  in  a  re-enacted  statute,  even 
though  such  construction  is  unsound. 
Jones  V.  State,  10  Ala.  App.  152,  65  So. 
411. 

Even  though  the  decisions  were  er- 
roneous they  cannot  be  overruled,  sinee 
the  Supreme  Court  is  not  vested  with 
legislative  power.  Barr  v.  Sumner,  183 
Ind.  402,  107  N.  E.  675,  109  N.  E.  193. 

While  a   construction  placed  upon  a 

statute  may  not  have  been  necessary  to 

a  determination  of  the  question  involved 

in  a  case,  yet,  if  the  statute  is  re-enaoted 

with  that  construction  resting  upon  it, 

it  amounts  to  a  legislative  adoption  of 

9a4  u.  s. 
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under  protasty  on  the  ground  that  the  I  whole  and   in   its   several   parte.''     It 
aaaessment    waa    '^illegal    and    void    in  I  tnfficee    to    say    that    the    questions, 


snch  eonstmction.  Mobile  County  ▼. 
Williams,  180  Ala.  639,  61  So.  963. 

Where  the  law  has  been  antecedently 
settled  by  clear  expressions  or  adjudica- 
tions, a  mere  change  of  phraseology  is 
not  to  be  construed  a  change  of  the  law, 
unless  such  phraseology  evidently  pur- 
ports an  intention  to  work  a  change. 
Overfleld  ▼.  Sutton,  1  Met.  (Ky.)  621; 
Douglass  V.  Howland,  24  Wend.  34. 

The  eonstmction  must  be  clear  and 
uniform,  and  so  the  rule  does  not  apply 
where  the  decisions  have  been  antago- 
nistic. Domestic  Block  Coal  Co.  v. 
DeArmey,  179  Ind.  592,  100  N.  E.  675, 
102  K.  E.  99. 

And  the  rule  applies  only  when  the 
statute  is  capable  of  the  construction 

S'ven  to  it,  and  when  that  construction 
IS  become  a  settled  rule  of  conduct. 
Dollar  Sav.  Bank  v.  United  States,  19 
Wall.  227,  22  L.  ed.  80. 

So,  the  re-enactment  of  a  statute  'v^'ill 
not  effect  the  l^islative  adoption  of  an 
impossible  construction.    Ibid. 

And  where  the  phraseology  of  two 
enactments  is  essentially  dissimilar  there 
is  no  ground  for  applying  the  rule  that 
a  statute  embodying  the  terms  of  a  prior 
statute  must  be  read  in  the  light  of  the 
interpretation  given  to  such  prior  stat- 
ute. McGregor  v.  Burlingame,  159  Cal. 
441,  114  Pac.  566. 

6o,  too,  the  rule  that  a  statute  will 
be  presumed  to  have  been  re-enacted  in 
view  of  former  construction  has  no 
application  where  the  language -of  the 
new  act,  when  construed  in  the  light  of 
the  context,  indicates  a  different  legis- 
lative intention.  Atton  v.  South  Chi- 
cago City  R.  Co.  236  HI.  507,  86  N.  E. 
277.  And  to  the  same  effect  is  Topeka 
▼.  Wesson,  101  Kan.  824,  168  Pac.  902. 

Where,  in  a  new  enactment  of  the 
provisions  of  an  earlier  act,  a  particular 
word  or  phrase  of  the  earlier  act  is 
adopted,  it  must,  in  the  absence  of  a 
plainly  expressed  intention  to  the  con- 
trary, be  held  that  the  le^^islature 
adopted  the  construction  which  the 
court  had  given  to  that  word  or  phrase 
under  the  previous  decisions,  and  made 
such  construction  a  part  of  the  statu- 
tory provision.  Mason  v.  Fearson,  9 
How.  248,  13  L.  ed.  125;  Latimer  v. 
United  States,  223  U.  S.  501,  56  L.  ed. 
526,  32  Sup.  Ct.  Rep.  242;  Von  Bremen 
M.  &  Co.  V.  United  States,  94  C.  C.  A. 
301,  168  Fed.  889;  Re  American  Lime 
Co.  201  Fed.  433;  Dalton  v.  LeLande,  22 
CaL  App.  481,  135  Pac.  54;  Powers  v. 
Worcester,  210  Mass.  471,  97  N.  £.  95; 


Kelly  V.  Thuey,  143  Mo.  422,  45  S.  W. 
300;  Kenney  v.  Seaboard  Air  Line  B. 
Co.  166  N.  C.  566,  82  S.  E.  849;  Cooper 
V.  Yoakum,  91  Tex.  391,  43  S.  W.  871; 
Whitcomb  v.  Rood,  20  Vt.  49;  Newman 
V.  Garfield,  93  Vt.  16,  5  A.L.B.  1507, 
104  Atl.  881. 

Thus,  Congress,  in  using  the  words 
'^unmanufactured  tobacco''  in  the  Tar- 
iff Act  of  1897,  must  be  deemed  to  have 
adopted  the  construction  given  by  the 
Federal  Supreme  Court  to  the  words 
as  used  in  an  earlier  act.  Latimer  ▼. 
United  States,  223  U.  S.  501,  56  L.  ed. 
526,  32  Sup.  Ct.  Rep.  242. 

And  the  judicial  construction  of  the 
word  "vegetable"  in  a  tariff  act  will  be 
presumed  to  have  been  adopted  by  Con- 
gress as  to  the  provision  in  a  later 
tariff  act  relating  to  vegetables.  Von 
Bremen,  M.  &  Co.  ▼.  United  States, 
94  C.  C.  A.  301,  168  Fed.  889. 

In  Moore-Mansfield  Constr.  Co.  v. 
Indianapolis,  N.  &  T.  R.  Co.  179  Ind. 
356,  44  L.R.A.(N.S.)  816,  101  N.  B. 
296,  Ann.  Cas.  1915D,  917,  the  court 
said  that  by  analogy  it  would  appear 
that  if  a  word  or  term  in  a  statute 
were  susceptible  of  two  meanings,  one 
broad  and  the  other  narrow,  and  con- 
tinuously for  forty  years  the  courts 
had  enforced  the  statute  in  a  manner 
consistent  only  with  the  broad  defini- 
tion of  the  word  or  term,  the  legisla- 
ture, in  re-enacting  the  statute  con- 
taining the  same  word  or  term,  intend- 
ed to  give  it  the  broad  meaning  recog- 
nized by  the  court. 

In  the  absence  of  a  prior  construction 
of  words  used  in  an  old  act  that  are 
used  in  a  new  act  covering  the  same 
subject-matter,  the  court,  in  construing 
such  words,  must  take  into  account  the 
history  of  legislation,  and  be  controlled 
by  the  generally  accepted  meaning  of 
the  words  as  used  at  the  time  of  the 
passage  of  the  new  act.  Dow  v.  United 
States,  140  C.  C.  A.  549,  226  Fed.  145. 

However,  the  rule  that  a  phrase  in 
an  earlier  statute  that  is  re-enacted  in 
a  later  statute  must  have  the  same  ju- 
dicial construction  does  not  apply 
where  the  expression  is  not  re-enacted 
with  the  same  limitations.  Ranch  ▼. 
Marion  County,  —  Ind.  App.  — ,  124-  N. 
E.  704. 

The  same  principle  is  applied  to  stat- 
utes or  parts  of  statutes  which  have 
been  re-enacted  after  they  have  been 
construed  by  executive  or  legislative 
departments  of  government.  United 
States  V.  Falk,  2|4  U.  S.  143,  51  L.  «4. 
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which  are  stated  in  the  margin,^  express 
the  purpose  of  the  court  below  to  ask 
our  instru<^tioDs  as  to  the  constitution- 
ality of  the  act  of  Congress  in  the  light 
of  the  construction  of  that  act  which  was 
the  basis,  of  the  assessment  of  which 
complaint  is  made. 

At  bar  the  subject  is  discussed  as  if 
the  case  were  here  on  error  or  appeal; 
and,  on  the  other  hand^  it  is  prayed  that 


the  power  conferred  in  a  case  where  a 
certificate  is  pending,  to  order  up  the. 
whole  record,  be  exerted.  But,  as  the 
want  of  power  in  the  court  below  to 
make  the  certificate  has  been  suggested, 
and  as  that  naturally  arises  on  the  face 
of  the  record,  and  will,  if  well  founded, 
preclude  present  inquiry  into  other  ques- 
tions, we  come  to  consider  that  subject. 
It  is  indisputable  that  the  court  be- 


4U,  27  Sup.  Ct.  Rep.  191 ;  United  States 
▼.  Cerecedo  Hermanos  y  Oompania,  209 
U.  S.  337,  62  L.  ed.  821,  28  Sup.  Ct.  Rep. 
632;  National  Lead  Co.  v.  United  States, 
252  U.  S.  146,  64  L.  ed.  496,  40  Sup.  Ct. 
Rep.  237 ;  Edwards  v.  Wabash  R.  Co.  264 
Fed.  610;  Mayes  v.  Paul  Jones  &  Co. 
270  Fed.  121;  Van  Veen  v.  Graham 
County,  13  Ariz.  167,  108  Pac.  252; 
Louisville  v.  Ix)uisville  School  Board, 
119  Ky.  574,  84  S.  W.  729;  Fuqua  v. 
Hager,  119  Ky.  407,  84  S.  W.  325; 
Greene  v.  Jones,  170  Ky.  757,  186  S.  W. 
675. 

To  this  rule  the  tariff  acts  have  been 
subjected  in  United  States  v.  Falk,  204 
U.  S.  143,  51  L.  ed.  411,  27  Sup.  Ct. 
Rep.  191;  United  States  v.  Cerecedo 
Hermanos  y  Compania,  209  U.  S.  337, 
52  L.  ed.  821,  28  Sup.  Ct.  Rep.  532; 
National  Lead  Co.  v.  United  States,  252 
U.  S.  146,  64  L.  ed.  496,  40  Sup.  Ct. 
Rep.  237;  Mayes  v.  Paul  Jones  &  Co. 
270  Fed.  121, — the  court  in  these  cases 
having  adopted  the  construction  placed 
upon  the  provisions  of  a  tariff  act  by 
the  Treasury  Department. 

But  in  Dollar  Sav.  Bank  v.  United 
States,  19  Wall.  227,  22  L.  ed.  80,  a 
construction  by  the  internal  revenue 
commissioner  of  the  proviso  of  the  in- 
ternal revenue  law  relative  to  the  tax 
on  savings  banks  was  held  not  to  have 
been  adopted  by  Congress  by  a  re-en- 
actment of  the  tax.  The  court  said: 
''The  decisions  of  the  internal  revenue 
commissioner  can  hardly  'be  denom- 
inated judicial  constructions.  That  of- 
ficer was  not  required  by  the  law  to 
prescribe  what  returns  savings  banks 
were  required  to  make.     That  was  pre- 


scribed by  the  act  of  Congress  itself, 
and  he  had  no  power  to  dispense  with 
the  requisition.  There  is,  therefore,  no 
presumption  that  his  decisions  were 
brought  to  the  knowledge  of  Congress 
when  [the  re-enacted  bill]  was  passed.'' 

In  the  matter  of  the  construction  of 
compiled  or  revised  statutes  where 
there  is  ambiguity,  resort  may  proper- 
ly be  had  to  the  original  enactment  to 
ascertain  the  true  meaning.  United 
States  V.  Bowen,  100  U.  S.  608,  25 
L.  ed.  631;  United  States  v.  Lacher, 
134  U.  S.  624,  33  L.  ed.  1080,  10  Sup. 
Ct.  Rep.  625;  The  Conqueror,  166  U. 
S.  110,  41  L.  ed.  937,  17  Sup.  Ct.  Rep. 
510;  United  States  v.  Dauphin,  20  Fed. 
625;  Schmidt  v.  United  States,  66  C.  C. 
A.  389,  133  Fed.  257;  Thomas  v.  United 
States,  17  L.R.A.(N.S.)  720,  84  C.  C.  A. 
477,  156  Fed.  897;  Findlay  v.  United 
States,  139  C.  C.  A.  207,  225  Fed.  337; 
Baptist  Female  College  v.  Board  of 
Education,  190  Ky.  565,  228  S.  W.  19; 
Pratt  V.  Boston  Street  Comrs.  139 
Mass.  559,  2  N.  £.  675;  Franks  v.  Edin- 
berg,  185  Mass.  49,  69  N.  E.  1058; 
Kelly  V.  Thuey,  143  Mo.  422,  45  So. 
300;  Rodgers,  McC.  &  Co.  v.  Bell,  156 
N.  C.  378,  72  S.  E.  817;  Douglass  v. 
Howland,  24  Wend.  34;  State  ex  rel. 
Nimberger  v.  Bushnell,  95  Ohio  St.  203, 
116  N.  E.  464. 

And  in  construing  those  parts  of  the 
Code  which  re-enacted  provisions  orig- 
inally enacted  in  both  the  English  and 
French  languages,  both  texts  may  be 
taken  into  consideration;  but  if  the 
two  cannot  be  reconciled,  the  English 
must  prevail.  Viterbo  v.  Friedlander, 
120  U.  S.  707,  30  L.  ed.  776,  7  Sup.  Ct. 
Rep.  962. 


1"1.  Does  §  9  of  an  act  of  Congress  ap- 
proved March  3,  1917  (39  Stot.  at  L.  1046, 
chap.  160),  under  which  said  assessment 
was  made,  require  that  'moneprs  and  credits, 
including  moneys  loaned  and  invested,  bonds 
and  shares  of  stock  ...  of  any  person, 
firm,  association,  or  corporation  ...  en- 
gaged in  business  within  said  District/  but 
TMiding  outside  of  said  District,  shall  be 
asMsaed  by  the  District  of  Columbia  for 
the  purpose  of  taxation? 
110 


"2.  If  it  does,  is  it  invalid?  And  if  in- 
valid, does  that  fact  render  void  the  entire 
section  ? 

"3.  Does  the  section  require  the  District 
of  Columbia  to  assess  the  bonds  and  other 
securities  of  the  states  and  their  municipal 
corporations  held  by  residents  of  the  Dls- 
trict  of  Columbia;  and  if  it  does,  does  its 
invalidity  on  that  account  reader  the  entire 
section  voidt** 
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low  had  no  power  to  eertify  questions  to 
this  eonrt  in  any  ease  where  its  judg- 
ment or  deeree  would  be  susceptible  of 
review  in  this  court  on  error  or  appeal. 
United  States  ex  rel.  Arant  v.  Lane,  245 
U.  8.  166,  168,  62  L.  ed.  223,  224,  38 
Sup.  Ct  Rep.  94.  [2JS]  Whether  the 
power  to  certify  exists,  therefore, 
must  be  decided  by  a  consideration 
of  I  250  of  the  Judicial  Code,  which 
deals  with  the  right  to  review  by  er- 
ror or  appeal.  As,  when  that  sec- 
tion is  considered,  it  appears  that  its 
third  paragraph  in  express  terms  con- 
fers power  on  this  court  to  review  on 
error  or  appeal  judgments  or  decrees  of 
the  court  below  '4n  cases  involving  the 
construction  or  application  of  the  Con- 
stitution of  the  United  States,  or  the 
constitutionality  of  any  law  of  the  Unit- 
ed States,  or  the  validity  or  construction 
of  any  treaty  made  under  its  authority'' 
[36  Stat,  at  L.  1159,  chap.  231,  Comp. 
Stat.  I  1227,  5  Fed.  Stat.  Anno.  2d  ed. 
p.  913],  it  is  at  once  demonstrated  that 
the  court  below  was  devoid  of  anv  au- 
thority to  make  the  certificate,  and  hence 
that  this  court  has  no  jurisdiction  to  an- 
swer the  questions. 

But  it  is  suggested  that  as  it  was 
held  in  American  Secur.  &  T.  Co.  v. 
District  of  Columbia,  224  U.  S.  491,  56 
L.  ed.  856,  32  Sup.  Ct.  Rep.  553,  that  the 
power  conferred  upon  this  court  by  para- 
graph 6  of  §  250,  to  review  on  error  or 
appeal  judgments  or  decrees  of  the  court 
below  '^in  cases  in  which  the  construc- 
tion of  any  law  of  the  United  States  is 
drawn  in  question  by  the  defendant," 
embraced  only  the  construction  of  laws 
of  general  operation, .  as  distinguished 
from  those  which  were  local  to  the  Dis- 
trict of  Columbia,  therefore  the  grant 
of  power  to  determine  the  constitution- 
ality of  acts  of  Congress  must  be  treated 
as  applying  only  to  such  acts  as  are  gen- 
eral in  character,  as  to  which  it  is  in- 
sisted the  act  involved  in  this  case  is 
not  one. 

But  the  contention  disregards  the  sug- 
gestion of  a  difference  between  the  two 
subjects  which  was  made  in  the  American 
Secur.  &  T.  Co.  Case,  and  overlooks  the 
implication  resulting  from  a  subsequent 
ease  directly  dealing  with  the  same  mat- 
ter. United  Surety  Co.  ▼.  Ameriean 
Fmit  Product  Co.  238  U.  S.  140,  59 
L.  ed.  1238,  35  Sup.  Ct.  Rep.  828. 
•a  Ii.  ed. 


In  addition,  as  the  paragraphs  of  % 
250  in  question  but  re-enaet  provisions 
of  prior  statutes  which  had  been  con- 
strued as  conveying  authority  to  review 
controversies  [28]  concerning  the  con- 
stitutional power  of  Congress  to  enact 
local  statutes  (Parsons  v.  District  of 
Columbia,  170  U.  S.  45,  42  L.  ed. 
943,  18  Sup.  Ct.  Rep.  521;  Smoot 
V.  Heyl,  227  U.  S.  518,  57  L.  ed.  621, 
33  Sup.  Ct.  Rep.  336),  the  proposi- 
tion conflicts  with  the  settled  rule 
that  where  provisions  of  a  statute 
had,  previous  to  their  re-enactment,  a 
settled  significance,  that  meaning  will 
continue  to  attach  to  them  in  the  ab- 
sence of  plain  implication  to  the  oon- 
trary.  Latimer  v.  United  States,  223  U. 
S.  501,  504,  56  L.  ed.  526,  527,  32  Sup. 
Ct.  Rep.  242;  Anderson  v.  Pacifie  Coast 
S.  S.  Co.  225  U.  S.  187,  199,  66  L.  ed. 
1047,  1053,  32  Sup.  Ct.  Rep.  626;  Unit- 
ed  States  ex  rel.  Louisville  Cement  Co. 
V.  Interstate  Commerce  Commission,  246 
U.  S.  638,  644,  62  L.  ed.  914,  918,  38 
Sup.  Ct.  Rep.  408. 

That  a  decision  below  which  merely 
deals  with  and  interprets  a  local  statute 
is  not  subject  to  review  by  error  or  ap- 
peal affords  no  basis  for. saying  that  the 
exertion  of  the  infinitely  greater  power 
to  determine  whether  Congress  had  con- 
stitutional authority  to  pass  a  statute 
local  in  character  should  be  necessarily 
subjected  to  a  like  limitation.  To  the 
contrary,  the  elementary  principle  is 
that  the  right  to  pass  upon  the  greater 
question,  the  constitutional  power  of 
Congress,  draws  to  it  the  authority  to 
also  decide  all  the  essential  incidents, 
even  though  otherwise  there  might  not 
be  a  right  to  consider  them.  Fields  v. 
Barber  Asphalt  Paving  Co.  194  U.  S. 
618,  620,  48  L.  ed.  1142,  1152,  24  Sup. 
Ct.  Rep.  784;  Williamson  v.  United 
States,  207  U.  S.  425,  432,  52  L.  ed.  278, 
284,  28  Sup.  Ct.  Rep.  163;  Michigan  C. 
R.  Co.  V.  Vreeland,  227  U.  S.  59,  64, 
57  L.  ed.  417,  419,  33  Sup.  Ct.  Rep.  192, 
Ann.  Cas.  1914C,  176;  Wilson  ▼.  United 
States,  232  U.  S.  563,  565,  58  L.  ed.  728, 
730,  34  Sup.  Ct.  Rep.  347;  Singer  Sew- 
ing Machine  Co.  v.  Brickell,  233  U.  S. 
304,  313,  58  L.  ed.  974,  978,  34  Sup.  Ct 
Rep.  493. 

It  follows  that  the  certificate  must  be 
and  it  is  dismisBed  for  want  of  jurisdic- 
tion. 

Ill 
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[241  NEW  YORK  SCAFFOLDING  COM- 
PANY, Petitioner, 

T. 

LIEBEL-BINNEY  CONSTRUCTION  COM- 

PANY. 

(See  S.  C.  Reporter's  ed.  24-32.) 

Patents  —  InTentlon  —  Improvements  — 
prior  art. 

The  claim  of  the  Henderson  patent, 
No.  050.008,  for  improvements  in  scafTold 
supporting  means,  discloses  no  invention, 
since  the  changes  therein  made  in  a  device 
described  in  an  earlier  patent  are  simply 
mechanical,  easy  to  discern  and  as  easy  to 
make,  incidental  entirely  to  the  main  idea 
of  the  earlier  patentee,  which  was,  as  de- 
clared by  him,  to  provide  a  scaffold  that 
would  "'permit  of  adjustment  at  any  height 
during  the  construction  of  a  building  or  the 
repairing  thereof,"  one  which  might  "be 
readily  moved  from  one  position  to  another 
by  the  workmen  without  interfering  ma- 
terially with  the  work  being  performed," 
and  one  "in  which  difTcrcnt  supports  are 
employed,"  and  "in  which  the  shifting  from 
one  set  of  supports  to  another  set"  might 
"be  accomplished  without  interfering  in  any 
degree  with  the  workmen  thereon,  or  their 
work." 

[For  other  cases,  see  Patents,  V.  b,  9,  in  Digest 
Sup.  Ct.  lOOS.] 

[No.  22.] 

Argued  October  7  and  8,  1020.    Decided  No- 
vember 8,  1020. 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for 
the  Third  Circuit  to  review  a  decree 
which  affirmed  a  decree  of  the  District 
Court  for  the  Western  District  of  Penn- 
sylvania, dismissing  the  bill  in  a  patent 
infringement  suit.    Affirmed. 

See  same  case  below,  156  C.  C.  A.  275, 
243  Fed.  577. 

The  facts  are  stated  in  the  opinion. 

Mr.  Frederick  P.  Fish  argued  the 
cause,  and  Messrs.  C.  P.  Goepel,  R.  W. 
Hardie,  and  F.  C.  Somes  filed  a  brief  for 
petitioner. 

Messrs.  Robert  H.  Parkinson  and 
Wallace  B.  Lane  argued  the  cause  and 
filed  a  brief  for  respondent: 

8o   long   as   each    element   performs 

Kote. — On  patentability  of  inventions 
—see  notes  to  Evans  v.  Eaton,  4  L.  ed. 
U.  S.  433;  Corning  v.  Burden,  14  L.  ed 
U.  S.  683;  Thompson  v.  Boisselier,  29 
L.  ed.  U.  S.  76;  Grant  v.  Walter,  37  L. 
ed.  U.  S.  533;  Wollensak  v.  Sargent, 
38  L.  ed.  U.  S.  138;  Market  Street 
Cable  R.  Co.  v.  Rowley,  39  L.  ed.  U.  S. 
285;  and  Dashiell  v.  Grosvenor,  40  L. 
ed.  U.  S.  1025. 
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some  old  and  well-known  function,  the 
result  is  not  a  patentable  combination, 
but  an  aggregation  of  elements.  In^ 
deed,  the  multiplicity  of  elements  may 
go  on  indefinitely  without  creating  a 
patentable  combination,  unless  by  their 
collocation  a  new  result  be  produced. 

Richards  v.  Chase  Elevator  Co.  168 
U.  S.  299,  39  L.  ed.  991, 15  Sup.  Ct  Rep. 
931,  159  U.  S.  477,  40  L.  ed.  225,  11 
Sup.  Ct.  Rep.  53 ;  Hailes  v.  Van  Wormer, 
20  Wall.  353,  22  L.  ed.  241;  Heald  ▼. 
Rice,  104  U.  S.  737,  26  L.  ed.  910; 
Atlantic  Works  v.  Brady,  107  U.  S.  192, 

27  L.  ed.  438,  2  Sup.  Ct.  Rep.  225; 
Slawson  v.  Grand  Street  P.  P.  &  F.  R. 
Co.  107  U.  S.  649,  27  L.  ed.  576,  2  Sup. 
Ct.  Rep.  563;  Hall  v.  Macneale,  107  U. 
S.  90,  27  L.  ed.  367,  2  Sup.  Ct.  Rep.  73; 
Pennsylvania  R.  Co.  v.  Locomotive  En- 
gine Safety  Truck  Co.  110  U.  S.  490, 

28  L.  ed.  222,  4  Sup.  Ct.  Rep.  220; 
Morris  v.  McMillin,  112  U.  S.  244,  28  L. 
ed.  702,  5  Sup.  Ct.  Rep.  218;  Thompson 
V.  Boisselier,  114  U.  S.  1,  11,  29  L.  ed. 
76,  79,  5  Sup.  Ct.  Rep.  1042;  Crescent 
Brewing  Co.  v.  Gottfried,  128  U.  S. 
158,  32  L.  ed.  390,  9  Sup.  Ct.  Rep.  83; 
Aron  V.  Manhattan  R.  Co.  132  U.  S. 
88,  33  L.  ed.  274,  10  Sup.  Ct.  Rep.  24: 
Consolidated  Roller  Mill  Co.  v.  Walker, 
138  U.  S.  124,  34  L.  ed.  920,  11  Sup.  Ct 
Rep.  292;  Pope  Mfg.  Co.  v.  Gormnlly 
&  J.  Mfg.  Co.  144  U.  S.  254,  259,  260, 
36  L.  ed.  426,  427,  428,  12  Sup.  Ct  Rep. 
643;  Duer  v.  Corbin  Cabinet  Lock  Co. 
149  U.  S.  216,  222,  224,  37  L.  ed.  707, 
709,  710,  13  Sup.  Ct  Rep.  850;  Knapp 
V.  Morss,  150  U.  S.  221,  37  L.  ed.  1050, 
14  Sup.  Ct.  Rep.  81;  Cimiotti  Unhairing 
Co.  V.  American  Fur  Ref.  Co.  198  U.  S. 
399,  416,  40  L.  ed.  1100,  1108,  25  Sup. 
Ct  Rep.  697;  Computing  Scale  Co.  v. 
Automatic  Scale  Co.  204  U.  S.  609, 
51  L.  ed.  645,  27  Sup.  Ct.  Rep.  307; 
New  York  Belting  &  Packing  Co.  v. 
Sierer,  86  C.  C.  A.  79,  158  Fed.  819; 
Brill  V.  Washington  R.  &  Electric  Co. 
215  U.  S.  527,  54  L.  ed.  311,  30  Sup. 
Ct.  Rep.  177;  Railroad  Supply  Co.  v. 
Elyria  Iron  &  Steel  Co.  244  U.  S.  285, 
61  L.  ed.  1136,  37  Sup.  Ct.  Rep.  502; 
Grinnell  Washing  Mach.  Co.  v.  E.  E. 
Johnson  Co.  247  U.  S.  426,  62  L.  ed. 
1196,  38  Sup.  Ct.  Rep.  547. 

Nor  is  it  invention  to  combine  old 
devices  in  a  new  article  without  produc- 
ing a  distinctly  different  result  by  reason 
of  their  co-operation.  The  mere  asso- 
ciation in  one  article  of  manufacture, 
or  on£  machine,  of  features  selected 
from  different  prior  devices,  which  only 
contribute  their  several  advantages  in 
the  one  article,  unaffected  in  their  oper- 
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ation  by  the  presence  of  others,  does 
not  constitute  a  new  result  within  this 
requirement. 

Thatcher  Heating  Co.  v.  Burtis,  121 
U.  S.  286,  30  L.  ed.  942,  7  Sup.  Ct.  Rep. 
1034 ;  Burt  v.  Evory,  133  U.  S.  349,  359, 
33  L.  ed.  647,  651, 10  Sup.  Ct.  Rep.  394 ; 
Fiorsheim  v.  Schilling,  137  U.  S.  64,  34 
L.  ed.  574,  11  Sup.  Ct.  Rep.  20;  Busell 
Trimmer  Co.  v.  Stevens,  137  U.  S.  423, 
435,  34  L.  ed.  719,  724,  11  Sup.  Ct.  Rep. 
150;  Belding  Mfg.  Co.  v.  Challenge  Corn 
Planter  Co.  152  U.  S.  100,  38  L.  ed.  370, 
14  Sup.  Ct.  Rep.  492;  Wright  v.  Yueng- 
Ung,  155  U.  S.  47,  53,  54,  39  L.  ed.  64,  66, 
67,  15  Sup.  Ct.  Rep.  1. 

New  applications  of  expedients  fa- 
miliar to  artisans,  where  they  serve  only 
their  customary  purpose  in  a  new  as- 
sociation,  do   not   constitute   invention. 

Bvan  V.  Hard,  145  U.  S.  241.  36  L. 
ed.  (591,  12  Sup.  Ct.  Rep.  919;  Grant  v. 
Walter,  148  D.  S.  547.  37  L.  ed.  552,  13 
Sup.  Ct  Rep.  699;  Market  Street  Cable 
B.  Co.  V.  Rowley,  155  U.  S.  621,  39  L. 
ed.  284,  15  Sup.  Ct.  Rep.  224;  Mast,  F. 
k  Co.  V.  Stover  Mfg.  Co.  177  U.  S.  485, 
i4  L.  ed.  856,  20  Sup.  Ct.  Rep.  708. 

Neither  utility  nor  extensive  use  nor 
general  adoption  can  impart  patent- 
ability to  such  use  of  ordinary  mechan- 
ical expedients  in  new  connections  as 
falls  fairly  within  the  province  of  the 
artisan. 

McClain  v.  Ortmayer,  141  U.  S.  419, 
429,  35  L.  ed.  800,  804,  12  Sup.  Ct.  Rep. 
76;  Duer  v.  Corbin  Cabinet  Lock  Co. 
149  U.  S.  216,  223,  224,  37  L.  ed.  707, 
709,  710,  13  Sup.  Ct.  Rep.  850;  Mast, 
P.  &  Co.  V.  Stover  Mfg.  Co.  177  U.  S. 
485,  493,  44  L.  ed.  856,  860,  20  Sup.  Ct. 
Rep.  708. 

Messrs.  Robert  H.  Parkinson,  Wal- 
lace B.  Lane,  and  Oeorge  Mankle  filed 
a  separate  brief  for  respondent. 

Mr.  Justice  McKenna  delivered  the 
opinion  of  the  court: 

Suit  for  infringement  by  the  Con- 
Rtruction  Company  of  a  patent  dated 
May  10,  1910,  and  numbered  959,008, 
for  new  and  useful  improvements  in 
''scaffold  supporting  [25]  means," 
granted  to  Elias  H.  Henderson.  Pe* 
titioner  is  assignee  of  the  patent. 

An  injunction  was  prayed,  accounting 
of  profits,  and  damages. 

The  patent  is  in  the  usual  form,  but 
a  Bpeeial  marner  of  use  of  the  invention 
is  alleged.  It  is  alleged  that  since  the 
acquisition  of  the  patent,  petitioner  has 
been  largely  engaged  in  different  cities 
of  the  United  States  in  putting  the  in- 
vention into  praetiect  and  the  manner 
•ft  Ii.'ed» 


thereof  has  been  to  construct  and  lease 
for  use  to  builders  and  others  at  a  speci- 
fied royalty  or  price  per  week,  the 
scaffolds  embodying  the  invention,  peti- 
tioner retaining  the  ownership  of  and 
title  to  the  scaffolds,  they  being  returned 
to  petitioner  upon  the  completion  by 
the  lessees  of  the  work  for  which  the 
scaffolds  had  been  required. 

The  answer  of  the  Construction  Com- 
pany directly  put  in  issue  certain  of  the 
allegations  of  the  petition.  It  admitted, 
however,  the  use  of  scaffolds  which  it 
purchased  from  the  Eclipse  Scaffolding 
Company  of  Omaha,  Nebraska,  but  al- 
leged that  such  scaffolds  did  not  contain 
or  embody  the  invention  protected  by 
patent  No.  959,008,  in  any  way  or  man- 
ner. 

It  is  also  alleged  that  petitioner,  some- 
time prior  to  February  21,  1914,  brought 
suit  in  equity  in  the  United  States  dis- 
trict court  for  the  district  of  Nebraska, 
against  one  Egbert  Whitney,  predecessor 
in  title  of  the  Eclipse  Scaffolding  Com- 
pany to  the  scaffolds  sold  by  the  latter 
company  to  the  Construction  Company, 
in  which  suit  infringement  of  patent  No. 
959,008  was  alleged. 

In  that  suit  a  patent  of  one  William 
J.  Murray  was  pleaded,  but  the  Scaffold- 
ing Company  withdrew  its  case  as  to  that 
patent,  and  relied  on  claims  1  and  3  of 
the  patent  to  Henderson,  and  the  court 
decreed  that  the  claims  were  void  for 
want  of  invention,  and  it  is  alleged  that 
the  Construction  Company  '*is  entitled  to 
the  protection  of  said  decree." 

[20]  On  the  issues  thus  made  by  bill 
and  answer  proofs  were  taken  and  the 
court  decreed  against  the  patent,  saying 
in  its  opinion  that  "the  Henderson  patent 
has  not  supplanted  others,  nor  has  the  in- 
fluence of  its  owner  been  exerted  to  that 
end.  It  barely  represents  a  step  in  the 
art.  It  does  not  disclose  invention." 
And  further:  "In  view  of  the  conclu- 
sion reached  by  this  court  that  claims 
1  and  3  of  the  patent  in  said  suit  are 
invalid,  it  is  unnecessary  to  do  more  than 
touch  upon  the  matter  of  infringement. 
The  evidence  of  infringement  is  meager, 
and  yet,  if  the  claims  of  patent  in  suit 
were  to  be  held  valid,  with  a  range  of 
equivalents,  infringement  would  be 
found."  —  Fed.  — .  The  decree  was 
affirmed  by  the  circuit  court  of  appeals. 
156  C.  C.  A.  275,  243  Fed.  577. 

The  Construction  Company  pleaded  in 
defense,  as  we  have  said,  the  decree  of 
the  district  court  of  Nebraska  in  the  suit 
of  petitioner  against  Egbert  Whitney, 
but  that  decree  was  reversed  by  the  cir- 
cuit court  of  appeals  (140  C.  C.  A.  138. 
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224  Fed.  452).  The  reversal  and  the 
opinion  of  the  eircnit  court  of  appeals 
thereon  are  much  relied  on  in  this  suit, 
and,  we  may  say,  constituted  the  induce- 
ment to  issue  certiorari.  It  is  seeming^ly 
antithetical  to  the  opinion  and  judgment 
under  review,  and  the  circuit  court  of 
appeals  for  the  third  circuit  felt  and  ex- 
pressed the  embarrassment  of  ''disturb- 
ing the  force  of  a  decision  of  a  court 
of  co-ordinate  jurisdiction,"  ''formed  up- 
on precisely  the  same  issue  and  upon 
substantially  the  same  facts.''  The  court, 
however,  felt  constrained  to  an  "oppo- 
site judgment,"  and  decided  that  Hen- 
derson made  but  "formal  changes"  in  the 
prior  art,  which  involved  no  invention, 
and  affirmed  the  decree  of  the  district 
court. 

Necessarily  for  an  estimate  of  Hen- 
derson's patent  we  must  consider  the 
prior  art.  It  is  detailed  by  witnesses, 
explained  by  counsel,  and  illustrated. 
Specific  descriptions  are  not  necessary. 
We  may  refer  to  our  own  observation 
of  the  first  forms  of  scaffolding.  To 
quote  [27]  District  Judge  Orr:  "Orig- 
inally, scaffolding  was  made  to  rest 
upon  the  ground,  and  was  increased 
in  height  as  the  building  of  the  struc- 
ture demanded."  The  first  forms  of 
scaffolding  which  constituted  the  prior 
art  are  described  by  a  witness  as  "the 
thrust-out  scaffold,  the  pull  scaffold, 
the  timber  scaffold;  that  they  were 
built  right  up  to  the  front  of  the 
building."  In  1900,  he  testified,  "a 
new  device  came  on  the  market,  or  a 
new  structure,  and  in  place  of  building 
up  from  the  ground,  they  hung  a  rigid 
iron  frame  from  the  upper  stories  of  the 
building.  That  could  be  used  on  three 
or  four  stories  sometimes.  It  was  heavy, 
inconvenient  to  handle,  and  did  not  meet 
with  very  great  success,  although  it  did 
seem  an  improvement  over  the  old  poles. 
Then  there  came  another  form  of  scaf- 
folding which  was  a  suspended  wire  plat- 
form scaffold,  suspending  the  wires  from 
the  top  of  the  building.  .  .  .  Then 
there  came  the  Cavanagh  overhead 
scaffolding  machine.  .  .  .  That  ma- 
chine became  fairly  well  used,  after 
being  introduced,  and  was  apparently 
a  great  improvement  over  any  other. 
Then  Murray  came  in  the  market  with 
his  platform  machine;  a  machine  oper- 
ated from  the  platform,  the  fastening  of 
t^e  wire  that  supported  the  platform  be- 
ing from  above,  the  wire  being  secured 
%o  the  outriggers  from  the  upper  part 
of  the  buil£ng.  Then  the  Henderson 
machine,  supported  by  cables  from  the 
upper  part  n  the  boUdiDg,  and  aimilar 


in  a  great  many  respects,  except  that 
the  machines  were  placed  in  the  opposite 
position,  enabling  you  to  make  a  scaf- 
fold any  width,  which  would  seem  to  be 
the  latest." 

The  Murray  patent,  therefore,  is  the 
step  in  the  prior  art  preceding  that  made 
by  Henderson,  and  a  comparison  of  the 
latter's  patent  with  it,  the  Murray  pat- 
ent, is  immediately  indicated. 

Murray  describes  his  invention  to  be 
of  "new  and  useful  improvements  in  ad- 
justable scaffolds."  The  object  of  it,  he 
said,  was  to  provide  such  a  scaffold  as 
would  [28]  "permit  of  adjustment  at 
any  height  during  the  construction  of  a 
building  or  the  repair  thereof."  And  he 
claimed:  "The  combination  with  two 
bars  having  means  for  detachably  se- 
curing them  to  a  building,  of  a  platform, 
frames  on  said  platform  carrying  means 
operable  from  the  platform,  and  having 
connections  adapted  to  be  connected  to 
one  of  said  bars  for  raising  the  platform, 
and  supporting  means  on  said  frames  ex- 
tending above  the  said  bar  when  the 
platform  has  been  fully  raised,  and 
adapted  to  detachably  engage  said  bar 
and  rigidly  support  the  platform  there- 
from, whereby  the  platform  may  be  con- 
nected to  one  bar  by  the  raising  means, 
and  raised  to  a  level  to  engage  the  sup- 
porting means  with  said  bar,  and  may 
then  remain  supported  by  said  bar  while 
the  other  bar  is  placed  at  a  higher  level, 
and  the  raising  means  secured  to  the  lat- 
ter, the  bars  thus  becoming  alternately 
points  of  raising  support  and  of  rigid 
support  for  the  platforms." 

The  following  is  the  illustrative  dia- 
gram of  the  claim:    [See  p.  115]. 

Henderson  describes  his  invention  as 
"certain  new  and  improved  scaffold  sup- 
porting means,"  and  further  says  it  re« 
lates  "to  an  improved  means  for  sup- 
porting scaffolds  used  in  connection  with 
the  construction  of  buildings  and  their 
repair."  In  other  words,  the  patent  is, 
as  the  Murray  patent  is,  for  improve- 
ment of  scaffold  supporting  means.  And 
the  details  given  by  Murray,  or  neces- 
sarily implied  by  him,  and  the  inevitable 
adjuncts  "of  cross  beam  and  floor  piece," 
are  made  elements  in  the  combinations 
claimed  in  three  claims.  There  is  a 
change  from  the  Murray  hoisting  device, 
and  it  is  described  to  consist  "of  a  con- 
tinuous U-shaped  metal  bar  extending 
around  the  underside  of  and  upward 
from  the  associated  beam,  .  .  ."  The 
continuity  of  metal  is  the  novel  element 
asserted.  Counsel  emphasize  it,  not  so 
much  for  itself,  as  for  what  it  permits. 
It    permits^    according    to    eonnaely    a 
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"binped  or  loose-jointecl  connection  be- 
tween the  putlog  (called  in  the  claims 
'cross  beams')  and  the  [20]  frames  that 
support  the  putlog  and  the  hoisting 
mechanism;"  and  couaael  say  that  this  is 
a  "separate  and  distinct  entity  from  the 
elemente  of  the  Murray  patent,  differing 
in  structure,  function,  and  result  pro. 
dnced."  And  of  this  it  is  insisted  there 
was  no  suggestion  in  the  Mnrray  patentt 
it  containing  bat  a  eingle  claim  and  a 
aingle  idea — "the  idea  of  supporting  the 
sei&old  to  outriggers  by  means  of  auxil- 
iary bars  or  rods"  so  that  the  platform 
or  tcaffold,  by  the  lengthening  of  the 
eablea,  ean  be  raised  to  a  greater  height 
than  before.  In  other  wonis,  the  asser- 
tion is  that  Murray  invented  nothing 
and  saw  nothing  in  his  device  but  means 
of  raising  the  scaffold;  and,  to  use  conn- 
mI'b  word,  all  other  "functions"  were 
[80]  beyond  his  vision.  Or  again,  and 
to  bring  out  clearly  counset's  contention, 
'Sanderson  did  not  do  what  Mnrray  did. 
Uorray  providAd  means  for  supporting  a 


platform  temporarily  on  one  set  of  out* 
riggers  while  the  cables  were  being  ad- 
justed to  a  higher  set  of  outriggers.  Th&t 
is  all  Murray  did,  and  that  was  embodied 
in  the  one  claim  of  the  patent,  and  that 
is  what  Henderson  did  not  do.  Mnr- 
ray, on  the  other  band,  never  suggested 
the  idea  of  making  a  binge  or  flexible 
connection  between  the  putlogs  and  their 
supporting  frames."  The  utility  of  this 
construction  is  the  final  assertion,  and 
that  the  continuity  of  metal  of  the  stir- 
rup adds  strength,  and  the  loose- jointed 
connection  of  the  putlogs  with  it  givea 
"flexibility  longitudinally  and  transversa. 
ly  of  the  platform,"  and  "enables  th* 
operator  to  raise  .the  scaffold  machines 
one  at  a  time,  allowing  the  putlogs  to 
tip  or  hinge  over  the  support  of  the  U- 
frame,  leaving  the  machine  to  stand  erect 
at  all  times."  The  advantage  of  this  is 
emphasised  in  .various  ways,  and  the  oon- 
struction,  it  is  insisted,  quoting  the  pat- 
ent, "secures  the  greatest  possibl« 
amount  of  seeuiity." 
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Claims  1  and  3  are  inserted  in  the 
margin.^  The  following  is  an  illustra- 
tion of  them,  taken  from  brief  of  coun- 


It  is  further  contentJed  that  the  ar- 
rangement of  the  hoisting  device  parallel 
to  a  buildiae,  instead  of  at  right  angles 
[31]  to  it,  as  in  the  Murray  patent, 
gives  more  room  to  the  vorking  masons 
and  mechanics,  and  therefore  contributes 
to  their  security.  This  advantage  was 
asserted  in  the  patent;  the  others  were 
not,  nor  displayed  or  counted  on. 
They,  however,  may  be  conceded.  The 
fact  of  nondisplay  in  the  patent,  while 
it  does  not  militate  against  his  claims 
for  the  advantages,  causes  surprise, 
at  least,  considering  the  emphasis  that 
ii  now  put  upon  them,  and  the  as- 
sertion that  they  distinguish  and  make 
iuperior  his  mechanisms  to  all  that  pre- 
ceded them.  However,  we  may  concede 
to  counsel,  for  the  sake  of  the  argument, 
all  of  the  uses  and  excellences  of  the  pat- 
ent, even  though  not  discerned  by  Hen- 
derson; but  hia  pretensions,  whether  at 

l"l.  A  RCRfTold  conFisting  in  the  com- 
binittion  of  cross  bcamB,  Hoor  piccen  extend- 
ing between  such  benms,  and  a  hoisting  de- 
vice auociuted  wich  each  end  of  each  beam, 
earli  hoUlir)!  device  conBisting  of  a  con- 
tinuous U-ehaped  metal  bar  extendinir 
around  the  underside  of  and  upward  from 
the  asanciated  beam,  and  a  hoisCinj;  drum 
rotatably  supported  by  the  side  members  of 
such  bar." 

"3.  A  BcarTold  consisting  of  a  plurality 
of  TJ-sbapcd  bars  arranged  in  pairs,  a  crost 
beam  laid  in  and  extending  between  each 
pair  of  Bucb  U-shaped  bars,  a  floor  laid  up- 
on said  croFB  beam,  a  drum  rotatably  bud- 
Borlml  between  the  upwardly  extending  side 
members  of  each  of  said  U-ehaped  ban,  and 
means  of  controlling  the  rotation  of  said 

■  If 


first  hand  or  second, — his  or  those  of  bii 
counsel, — must  he  subjected  to  the  test 
and  estimate  of  the  prior  art;  and,  so 
subjecting  them,  we  can  discern  no  ex- 
ercise of  invention.  The  changes  were 
simply  mechanical,  easy  to  discern,  and 
as  easy  to  make;  incidental  entirely  to 
the  main  idea  of  Murray,  which  was,  as 
was  declared  by  him,  to  provide  a  scaf- 
fold that  would  "permit  of  adjustment 
at  any  height  during  the  construction  of 
a  building  or  the  repairing  thereof," — a 
scaffold  which  might  "be  readily  moved 
from  one  [32]  position  to  another  by 
the  workmen  thereon  without  interfering 
materially  with  the  _work  being  per- 
formed ;"  and  one  "in  which  different 
supports  are  employed,"  and  "in  which 
the  shifting  from  one  set  of  supports  to 
another  set"  might  "be  accomplished 
without  interfering  in  any  degree  with 
the  workmen  thereon,  or  their  work."  A 
glance  at  the  diagram  which  we  have 
given  will  show  that  he  accomplished  his 
purpose,  and  the  way  he  accomplished 
it;  a  glance  at  the  diagram  we  have 
given  of  the  Henderson  device  will  show 
that  it  is  a  substantial  imitation  of  Mur- 
ray's scaffold,  the  variations  being  only 
mechanical.  The  chief  diHlcuUy  we  have 
found  in  the  case  is  the  plausibility  of 
the  arguments  of  counsel,  and  that  it  se- 
cured the  assent  of  the  Circuit  Court  of 
Appeals  for  the  Eighth  Circuit  and  other 
courts,  and  strength  from  such  assent. 
Decree  afHrmed. 


(See  S.  C.  Reporter's  ed.  32-38.) 


This 


s  governed  by  the  decision 


'  Note. — On  patentability  qf  inventions 
— see  notes  to  Evans  v.  Eaton,  4  L.  ed. 
U.  S.  433;  Coming  t.  Burden,  14  L.  ed. 
U.  S.  683;  Thompson  v.  Boisselier,  29 
L.  ed.  U.  S.  76;  Grant  v.  Walter,  37  L. 
ed.  U.  S.  553;  WoUensak  v.  Sargent  A 
Co.  38  L.  ed.  U.  S.  138;  Market  Street 
Cable  R.  Co.  v.  Rowley,  39  L.  ed.  U.  8. 
285;  Dashiell  v.  Grosvenor,  40  L.  ed. 
U.  S.  1025. 

1  Death  of  Egbert  Whitney,  one  of  th« 
respondents  in  the  above  entitled  cauae, 
suggested,  and  appearance  of  George  R. 
Whitney  as  administrator  of  the  esMta  of 
Egbert  Whitney,  deceased,  as  a  party  re- 
spondent, filed  and  entered  October  15,  1019, 
on  motion  of  counsel  for  tbe  respondents, 
t&4  V.  B. 
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in  New  York  Beaffolding  Co.  t.  Liebel-Bin- 
nej  Conitmctioii  Company,  ante,  112. 

[No.  23.] 

Argued  October   7   and   8,   1020.     Decided 
NoYember  8,  1020. 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for 
the  Seventh  Circuit  to  review  a  decree 
which  reversed  a  decree  of  the  District 
Court  for  the  Eastern  District  of  Wis- 
consin in  favor  of  complainant  in  a 
patent  infringement  suit.  Reversed  and 
remanded  to  the  District  Court,  with  di- 
rections to  dismiss  the  bill  on  the  ground 
of  the  invalidity  of  the  patent  in  suit. 

See  same  case  below,  158  C.  C.  A.  149, 
245  Fed.  747. 

The  facts  are  stated  in  the  opinion. 

Mr.  Frederick  P.  Fish  argued  the 
cause,  and  Messrs.  C.  P.  Goepel,  R.  W. 
Hardie,  and  F.  C.  Somes  filed  a  brief 
for  petitioner: 

It  is  not  sufficient  to  constitute  an 
anticipation,  that  the  device  relied  up- 
on might  by  modification  be  made  to 
accomplish  the  function  performed  by 
the  patent  in  question,  if  it  was  not 
designed  by  its  maker  or  adapted  or 
actually  used  for  the  performance  of 
such   function. 

Topliff  V.  Topliff,  145.  U.  S.  156-161, 
36  L.  ed.  658-^60,  12  Sup.  Ct.  Rep.  825. 

Not  only  must  the  device  of  the  patent 
in  suit  be  found  in  a  prior  patent, 
to  constitute  anticipation  of  invention, 
or  to  establish  want  of  patentable 
novelty,  but  it  must  be  found  there  in 
its  operative  entirety. 

Continental  Paper  Bag  Co.  v.  Eastern 
Paper  Bag  Co.  210  U.  S.  405,  408,  52 
L.  ed.  1122,  1123,  28  Sup.  Ct.  Rep.  748. 

The  combination  is  a  composition  of 
elements,  some  of  which  may  be  old  and 
others  new,  or  all  old  or  all  new.  It  is, 
however,  the  combination  which  is  the 
invention,  and  it  is  as  much  a  unit  in 
contemplation  of  law  as  a  single  or  non- 
composite  instrument. 

Leeds  &  C.  Co.  v.  Victor  Talkinpf 
Mach.  Co.  213  U.  S.  325,  332,  53  L.  ed. 
816,  818,  29  Sup.  Ct.  Rep.  503. 

Invention  is  measured  by  the  new 
results  produced.  If  a  new  result  is 
produced,  and  it  is  a  useful  result,  it 
does  not  matter  how  radical  a  change 
has  been  made  over  the  devices  of  the 
prior  art.  It  may  be  only  a  step,  but 
if  it  is  the  last  step,  it  wins. 

Expanded  Metal  Co.  v.  Bradford,  214 
U.  S.  366,  381,  53  L.  ed.  1034,  1039,  29 
Sup.  Ct.  Rep.  652;  Topliff  v.  Topliff, 
65  Ij.  ed* 


145  U.  S.  156-161,  36  L.  ed.  658,  660,  12 
Sup.  Ct.  Rep.  825;  Barbed  Wire  Patent 
(Washburn  &  M.  Mfg.  Co.  v.  Beat  'Em 
All  Barbed  Wire  Co.)  143  U.  S.  283,  36 
L.  ed.  158,  12  Sup.  Ct.  Rep.  443,  450; 
C.  &  A.  Potts  &  Co.  V.  Creager,  155  U. 
S.  597-608,  39  L.  ed.  275,  279,  15  Sup. 
Ct  Rep.  194. 

Messrs.  Robert  H.  Parkinson  and  Wal- 
lace B.  Lane  argued  the  cause,  and,  with 
Mr.  George  Mankle,  filed  a  brief  for 
respondents. 

Mr.  Justice  McKenna  delivered  the 
opinion  of  the  court: 

Suit  by  petitioner  against  Chain  Belt 
Company  et  al.,  for  infringement  of  a 
patent  considered  in  No.  22  [254  U.  S. 
24,  ante,  112,  41  Sup.  Ct.  Rep.  18.]  The 
bill  contains  the  usual  allegations,  and 
prays  for  an  accounting,  for  damages, 
and  injunctions,  preliminary  and  final. 

A  copy  of  the  opinion  of  the  circuit 
court  of  appeals  for  the  eighth  circuit  in 
the  suit  of  the  Scaffold  Company  against 
Egbert  Whitney,  expressing  the  judgment 
of  the  court  sustaining  the  validity  of  the 
patent,  and  adjudging  Whitney  to  be  an 
infringer  of  it,  is  attached  to  the  bill. 

The  answer  denied  invention,  and  sets 
forth  a  number  of  patents  as  anticipa- 
tions; among  others,  a  patent  to  William 
Murray.  A  dismissal  of  the  suit  was 
prayed. 

A  trial  was  had  upon  the  issues  thus 
made,  which  resulted  in  an  interlocutory 
decree  awarding  an  injunction,  adjudging 
infringement,  and  an  accounting. 

The  injunction  decreed  is  as  follows: 
"That  an  injunction  be  issued  under  the 
seal  of  this  court  unto  the  said  Chain 
Belt  Company,  and  the  said  Egbert  Whit- 
ney, [34]  enjoining  them,  and  each  of 
them,  their  several  agents,  officers, 
employees,  and  all  persons  in  privity 
with  them,  and  each  of  them,  from 
making  or  selling,  or  causing  to  be 
made  or  sold,  the  machine  known  as 
"Whitney  Scaffold  Hoist  machines'' 
and  "Little  Wonder"  machines,  to  be 
used  in  the  combinations  of  claims  1 
and  3  of  said  U.  S.  Patent  No.  959,008,  or 
from  using  or  causing  said  machines  to  be 
used  in  the  combinations  of  said  claims, 
or  from  infringing  upon  said  claims  in 
any  manner  whatsoever." 

The  circuit  court  o£  appeals  agreed  with 
the  district  court  that  the  Henderson  pat- 
ent exhibited  invention,  expressing  the 
view,  however,  that,  while  its  advance 
was  slight,  it  was  "not  so  wholly  want- 
ing   in    invention    or    novelty    as    to 

justify  a  finding  contrary  to   the  pre- 
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ftumptive  validity  of  the  grant  to  him.'' 
The  court  fortified  its  views  by  the 
decision  of  the  circuit  court  of  appeals 
of  the  eighth  circuit  in  New  York 
Scaffolding  Co.  v.  Whitney,  140  C.  C. 
A.  138,  224  Fed.  452,  citing,  however,  to 
the  contrary,  the  decision  of  the  circuit 
court  of  appeals  of  the  third  circuit,  in 
New  York  Scaffolding  Co.  v.  Liebel- 
Binney  Constr.  Co.  [254  U.  S.  24,  ante, 
112,  41  Sup.  Ct.  Rep.  18],  the  decision 
we  have  just  affirmed. 

The  court,  however,  decided  that  the  de- 
cree was  ''erroneous  in  finding  infringe- 
ment in  the  manufacture  or  sale  or  in  any 
use  of  the  Little  Wonder  machine."  The 
decree  of  the  district  court  was  reversed, 
with  directions  to  enter  a  decree  in  ac- 
cordance with  the  views  expressed. 

The  Henderson  patent  was  made  the 
basis  of  recovery  in  New  York  Scaffold- 
ing Co.  V.  Liebel-Binney  Constr.  Co.  No. 
22,  just  decided,  and  there  we  estimated 
its  inventive  quality  as  tested  by  the  prior 
art,  and  as  representative  of  that  we  took 
the  patent  of  William  Murray,  accepting 
it  as  an  advance  upon  the  prior  art. 

We  need  only  add  to  what  was  there 
said  that  our  conclusion  is  confirmed  by 


Henderson's  testimony,  which  [85]  we 
insert  in  the  margin  somewhat  fully,  as 
it  cannot  be  adequately  represented  in 
condensation  or  by  paraphrase.'  [36] 
From  his  testimony,  it  is  certain  that 
his  scaffold  did  not  cause  him  sleepless 
nights  or  laborious  days.  He  was  not 
experienced  in  the  art  of  which  it  is  an 
example.  It  may  be  that  the  conceptions 
of  invention  cannot  be  tested  by  such  or 
by  moments  of  time,  and  that  originali- 
ty does  not  [37]  need  the  aid  or  delay 
of  drudgery;  but  one  is  forced  to  think 
that  where  a  change  is  readily  made  in 
any  composite  instrumentality,  the  change 
is  not  the  prompting  or  product  of  inven- 
tion. Indeed,  it  is  a  common  experience 
in  patent  cases  that  mere  mechanical  facil- 
ity can  alter  or  change  the  form  in  whidi 
originality  and  merit  expressed  them- 
selves, and  assert  for  it  the  claim  of  in- 
vention. This  case  is  an  example  of  such 
pretension.  We  may  repeat  counsels' 
question  and  ask  what  did  Henderson  do 
that  Murray  did  not  dof  He  made  the 
U-frame  which  supported  the  hoisting 
device  of  continuous  metal  instead,  as 
Murray  did,  of  several  pieces  riveted  to- 
gether, and  in  the  stirrup  which  it  formed 


s  After  stating  the  schools  and  colleges    Hotel,  and  that  shortly  after  he  went  down 
he  had  attended,  and  that  he  was  admitted    to  the  hotel. 
to  the  bar  in  1010,  he  testified  as  follows:        He  further  testified: 


3  Q.  Will  you  state  when  you  first  ac- 
quired any  knowledge  of  the  scaffolding  busi- 
ness and  how  it  came  about? 

A.  The  first  time  I  had  any  occasion  to 
consider  scaffolding  on  buildings  was  about 
in  February,  1910— February,  1909.  I  was 
having  dinner  with  Mr.  Merrill,  then  presi- 
dent of  the  Noel  Construction  Company, 
and  I  explained  to  Mr.  Merrill  a  certam 
gas  engine  I  was  designing,  attempting  to 
get  a  patent  at  that  time,  and  Mr.  Merrill, 
whom  I  had  known  while  I  was  at  the 
academy  at  Annapolis,  put  up  to  me  a 
proposition  of  scaffolding  on  the  city  hall, 
which  the  Noel  Construction  Company  was 
then  building  in  Chicago,  and  explained  to 
me  the  great  expense  of  building  up  a 
scaffold  from  the  ground,  and  stated  that 
it  was  much  more  convenient  and  cheaper 
to  scaffold  by  swinging  the  scaffold  from 
an  overhead  outrigger.  He  said  there  was 
such  a  scaffold  in  use  and  being  put  up  by 
a  New  York  concern,  but  that  the  rental 
charged  by  the  New  York  concern  was  pro- 
hibitory of  its  use  on  the  city  hall,  and  said 
with  mv  mechanical  training  I  ought  to  be 
able  to  devise  a  means  of  swinging  a  scaffold, 
and  instructed  me  to' go  ahead  and  see  what 
I  could  do. 

A.  This  was  in  February,  1909. 

He  further  testified  that  Mr.  Merrill 
called  his  attention  to  devices  that  were 
then  in  use  in  Chicago  at  the  Blackstone 
118 


A.  On  the  north  side  of  the  building 
there  was  a  scaffold  suspended  by  overhead 
outriggers,  cables  led  down  to  a  drum,  the 
cable  passed  over  a  little  pulley  wheel  on 
the  top  cross  member  of  the  scaffold  down 
to  a  drum,  and  the  drums  were  in  pairs  op- 
posite at  right  angles  to  the  building.  These 
drums  were  supported  above  a  U-frame 
which  was  held  in  place,  bolted,  with  two 
angle  irons,  the  bolts  passed  through  the 
U-frame,  and  then  the  planking  were  laid 
alon^  the  scaffold  on  top  of  the  angle  irons, 
which  was  bolted  to  the  U-frames,  and  tlie 
drums  were  operated  by  means  of  the  ratchet 
lever,  to  which  the  men  put  a  pipe,  making 
an  extension,  and  pumped  it  up  and  down. 

13  Q.  Just  how  were  the  putlogs  sup- 
ported relative  to  the  U-frame  concerning 
which  you  have  testified? 

A.  The  putlogs  were  bolted  alongside  of 
the  U-frame,  and  the  bolts  passed  through 
the  U-frame. 

14  Q.  Did  you  see  the  machines  operate? 
A.  Yes,  the  men  were  laying  brick  along 

the  scaffold;   a  couple  of  laborers  hoisted 
one  end  of  the  scaffold. 

15  Q.  So  you  saw  it  raised  during  the 
time  you  were  there? 

A.  Yes,  sir. 

16  Q.  At  that  time  had  you  done  any 
work  on  what  later  developed  into  your 
patent  in  suit? 

A.  I  had  not. 

154  U.  8. 
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he  rested  the  putlogs  or  beams  loosely, 
making  a  hinged  joint  connection  be- 
tween the  stirnip  and  the  hoisting  ma- 
ehineSy  with  a  resulting  flexibility.  This 
eonseqnenee  and  its  advantage,  if  it  have 
sueh/ it  is  admitted  he  did  not  discern, 
and  naturally.  His  purpose  was  evasion. 
To  evasion  he  was  prompted.  Beyond 
what  was  necessary  to  that  he  exerted  no 
vision  or  conception.  He  had  had  no  ex- 
perience in  the  art,  and  what  knowledge 
of  the  Murray  scaffolding  he  had  was  ob- 
tained by  a  thirty  minutes'  observation  of 
it  in  operation.  We  yield  to  the  assertion 
of  counsel  that  he  cannot  be  deprived  of 
an  advantage  because  he  did  not  discern 
ity  but  the  same  concession  must  be  given 
to  Murray.  He  was  entitled  to  all  of  the 
benefit  that  he  claimed  for  his  device,  or 
that  can  be  given  to  it  by  formal  changes. 

It  will  be  observed  that  the  Circuit 
Court  of  Appeals  and  the  District  Court 
disagreed  in  their  views  of  the  rela- 
tion [38]  of  the  Little  Wonder  ma- 
chine to  the  Henderson  device,  the  latter 
considering  it  an  infringement,  the 
former  determining  otherwise,  and  to 
that  extent  reversing  the  decree  of  the 
District  Court.  Both  courts,  however, 
concurred  in  ascribing  invention  to  the 
Henderson  device.  In  this  both  courts 
erred,  and  the  decree  of  the  District 
Court  is  therefore  reversed,  and  the  case 
remanded  to  that  court  with  directions  to 
dismiss  the  bill  of  complaint  on  the 
ground  that  the  Henderson  patent  is  in- 
valid, it  exhibiting  no  invention. 

So  ordered. 

And  further: 

A.  I  didn't  do  anything  further  until 
about  the  middle  of  May.  Mr.  Merrill 
called  me  up  and  asked  me  to  come  down 
to  the  office.  I  went  down  and  he  asked  me 
if  I  had  a  scaffold  ready  for  him  or  had  any 
ideas.  I  told  him  no,  that  I  had  not.  He 
said,  "I  have  been  depending  upon  you  to 
design  something,  and  I  have  got  to  have 
something.''  So  he  called  in  Mr.  Peterson, 
the  superintendent,  took  me  over  to  the 
city  hall  and  showed  me  the  wall  he  wanted 
to  scaffold  in  the  court  there,  and  I  then 
went  over  to  Carpenter  &  Company  and  in- 
spected some  winches  he  had  there  to  see  if 
It  was  practicable  to  bolt  the  winches  to 
wooden  putlogs.  And  owing  to  the  fact 
that  Carpenter  ft  Company  wanted  more 
money  than  Merrill  could  pay  for  scaffold. 
didn't  make  a  deal  with  him.  Then  I  went 
home  and  made  up  the  design  for  the  scaf- 
lokl  that  I  subsequently  applied  for  a  patent 
on,  and  took  it  down  to  Brown  &  Williams, 
attorneys^  and  asked  them  if  I  could  get  a 
patent  oa  it.  They  thought  I  could.  Mr. 
Merrill  said  he  would  have  Parker  &  Carter 
Investigate  if  there  would  be  no  infringe- 
ment oa  the  winch,  and  instead  of  bolting 
•5  l4.  ed. 


UNITED  STATES  OP  AMERICA,  Plff.  in 

Err., 

V. 

JAMES  BUTT,  alias  Wong  Sing. 

(See  S.  C.  Reporter's  ed.  38-42.) 

Aliens  —  immigration  —  Chinese  labor- 
ers —  Exclusion  and  Inimigration 
Acts. 

A  person  bringing  Chinese  laborers 
into  the  United  States,  who,  because  of 
failure  actually  to  land  the  aliens  in  the 
United  States,  did  not  proceed  far  enough 
to  violate  the  Chinese  Exclusion  Act  of  July 
5,  1884,  §  11|  may  be  prosecuted  under  the 
Immigration  Act  of  February  5,  1917,  §  8, 
the  latter  section  being  broader  and  more 
comprehensive  in  its  terms. 
(For  other  cases,  see  Aliens,  VI.  b,  in  Digest 
Sup.  Ct.  1908.] 

[No.  276.] 

Submitted  October  18,  1020.     Decided  No- 
vember 8,  1020. 

IN  ERROR  to  the  District  Court  of  the 
United  States  for  the  Northern  Dis- 
trict of  California  to  review  a  judgment 
quashing  an  indictment  for  bringing 
Chinese  laborers  into  the  United  States. 
Reversed. 
The  facts  are  stated  in  the  opinion. 

Assistant  Attorney  General  Stewart* 
and  Mr.  Harry  S.  Bidgely  submitted  the 
cause  for  plaintiff  in  error. 

No  brief  was  filed  for  defendant  in. 
error. 

Note. — As  to  who  are  alien  laborers 
within  the  meaning  of  the  contract  labor 
laws — see  notes  to  Scharrenberg  v.  Dol- 
lar S.  S.  Co.  62  L.  ed.  U.  S.  189,  and 
United  States  v.  Union  Bank,  8  A.L.R. 
1442. 

the  windlass  to  the  putlog,  I  found  I  could 
utilize  pieces  of  2  x  10  around  the  building 
for  putlogs  and  place  them  in  the  U-frame, 
and  would  make  the  scaffolds  easier  to  put 
into  the  building  and  much  simpler  to  dis- 
mantle,— to  take  off. 

Q.  Where  did  you  get  your  knowledge  of 
the  U-frame  being  used  in  this  line  of 
work? 

A.  I  saw  U-frames  on  the  Blackstone 
Hotel.    It  was  just  an  ordinary  stirrup. 

'There  is  a  denial  of  advantage,  and  it 
was  admitted  at  the  argument  that  rigidity 
of  the  putlog  and  frame  was  sometimes  re- 
sorted to.  Counsel  tried  to  minimize  the 
necessity  or  practice  by  saying  that  it  was 
accomplished  by  a  ten-penny  nail.  Mani- 
festly it  was  the  effect  and  its  necessity  or 
advantage  which  were  important,  not  the 
means  of  their  accomplishment,  and  the 
necessity  or  advantage  .cannot  be  estima^d 
by  the  size  of  the  nail. 
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[41]  Mr.  Justice  McKenna  delivered  eonrts  should  indulge  in  any  such  refine- 

the  opinion  of  the  court:  ment  as  this.    In  other  words.  Congress 

Error  to  review  a  judgment  of  the  dis-  either    intended    that    persons    bringing 

trict  court,  quashing  an  indictment  against  Chinese  laborers  into  the  United  States 

defendant  in  error,  Butt,  which  charged  should  be  prosecuted  under  the  Immigra- 

him  with  feloniously  bringing  four  Chi-  tion  Act,  or  that  they  should  not.    Such 

nese  aliens  into  the  United  States,  in  vio-  was  manifestly  the  view  of  the  dreoit 

lation  of  the  Immigration  Act  of  Febru-  coiirt  of  appeals  for  the  eighth  circuit  in 

ary  5,  1917  (chap.  29,  39  Stat,  at  L.  874,  the  case  already  cited."     The  court  eon- 

880,   Comp.    Stat.    §§    4289ia,   4289idd,  sidered  that  it  was  its  duty  to  follow  that 

Fed.  Stat.  Anno.  Supp.  1918,  pp.  212,  decision  until  the  question  should  be  de- 

220.  cided  by  the  circuit  court  of  appeals  for 

The  legality  of  the  ruling  depends  upon  the  ninth  circuit  or  by  this  court.     The 

the  coexistence  of  that  act  with  the  Chi-  motion  to  quash  was  sustained. 

nese  Exclusion  Act  of  July  5,  1884  (23  This  ruling  is  attacked  and  that  of  the 

Stat,  at  L.  117,  chap.  220,  2  Fed.  Stat,  case  adduced  in  its  support,  by  tiie  cita- 

Anno.  2d  ed.  p.  76).  tion  of  United  States  v.  Wong  Tou,  223 

We  may  use  in  exposition  of  the  case  U.  S.  67,  56  L.  ed.  354,  32  Sup.  Ct.  Rep. 

the   memorandum   of   the   district   court  195,  and  United  States  v.  Woo  Jan,  245 

(Judge  Rudkin).     It  appears  therefrom  U.  S.  552,  557,  62  L.  ed.  466,  467,  38 

that  an  earlier  indictment  was  presented  Sup.  Ct.  Rep.  207. 

against  Butt,  charging  him  in  three  counts  The  cases  support  the  contention  for 
.with    having    brought    the    same    four  which  they  are  cited,  and  it  follows,  there- 
Chinese  aliens  into  the  United  States.  The  fore,  that  the  ruling  of  the  District  Court 
first  two  counts  were  based  on  §  8  of  the  in  the  case  at  bar,  sustaining  the  motion 
Immigration  Act  of  February   5,   1917,  to  quash  the  indictment,  was  errori  and 
and  the  third  count  on  §  11  of  the  Chinese  it  is  reversed. 
Exclusion  Act.    All  of  the  counts  were  So  ordered, 
based  on  the  unlawful  landing  of  four  — _ 
Chinese  laborers  into  the  United  States.  [431   EDWARD  B.  PRYOR  and  Edward 
A  motion  to  quash  the  first  and  second  F.    Kearney,    Receivers    of    the    Wabash 
counts  on  the  grounds  of  misjoinder,  and  Railroad  Company,  Petitioners, 
on  the  further  ground  that  the  several  ^* 
acts  did  not  state  facte  sufficient  to  con-  ALLEGA  WILLIAMS, 
stitute  a  crime,  was  granted.     The  ruling  (See  S.  C.  Reporter's  ed.  43-46.) 
was   based  on   a   decision   of  the  circuit  Master  and  servant  —  employers'  liabil- 
court  of  appeals  for  the   eighth   circuit  Hy  —  assumption  of  risk. 
(Stoneberg  v.  Morgan,  158  C.  C.  A.  324,  1.  No  recovery  can  be  had  under  ths 
246  Fed.  98).                                                 ~~v^     n      ^ TTT    TT 

Upon  the  trial  of  the  third  count  a  .iKf'r^^  ^ffo.f ''f  ll"  Tf '*^/  i.*^ 

verdict  of  not  guilty  was  directed  by  the  ^  ^i^,^'  iflf,    ^  f^^""  ^^^^'f^  ®?" 

court    (Judge   Farrington),   the  govern-  ?l''^T..«^^^^A^''y    ^p~i%  ''''^n^    ^ 

ment   having   failed   to    prove   that    the  J^^|?ft%\-  ?/^^"  ^-  *  ^^\  P^'i  ^^ 

Chinese  were  actually  landed  in  the  Unit-   R^rt^^  nL^n;.    T  r  fioT^^^  t^  ^""^ 
ed  States  xiorton,  L.B.A.1915C,  47. 

On  June  11,  1919,  the  indictment  in  „i,^,^"^!*i'/'  "' }°  V"^^P}'^  assumption 

controversy  was  found.  As  we  have  said,  ?f  p  "'^■'1%  p  ?  1  o,^1T''  '•  SlT 

it  charged  Butt  with  bringing  the  same  {;  \  ^^  ^J^Ai  ^\'  ^^^"U'  '^'l*** 

Chinese  aliens  into  the  United  States,  and  ^"l"^  ^°?^A  ^>  V;,  ^^i  F^?^,/' 

all  of  iU  counte  were  based  on  the  Im-  Delaware  &  H.  Canal  Co.  6  I.R.A.  75; 

migration  Act.    A  motion  to  quash  was  f^^l  "aJZ  ^** •''' A  */.  ^-  ^  ^' 

made,  accompanied  by  the  record  in  the  ?,  V  n  a    Ijo  T^it  ^'  ^-  c  "u  ''•  ^""l^o' 

former  case,  in  the  nature  of  a  plea  of  IW^ih^^'  ?^S'".J-  Schwenk,  13 

former  jeopardy.     [42]  To  this  proce-  l'^^'  ^'fj  ^J^%  ^39^              "    '• 

dure  the  government  consented,  but  con-  n^'.?;         r"  kV?'     *    .  »      ^  .  . 

tended  that,  inasmuch  as  defendant  did    ,„?"*?"  Tw'"!* ^. i-  "'"*'  f"^""^ 
«^*    *v.^^»«^    *«-   ^         1,    *        •  1  X      Q    *^^  rules  or  law  to  actions  under  the 

?l   J  fK^'F  M     '       F\   ^^   '''''^''*'  J  F«^«^*l   Employers'   Liability   Act-see 

11  of  the  Exclusion  Act,  he  was  sub-  note  to  McLkin  v.  Chicago  of  W.  R.  Co. 

ject   to  prosecution  under  §   8   of  the  12  A.L.R.  693. 

Immigration  Act,  it  being  broader  and  On   what   questions   the   Federal   Su- 

inore  comprehensive  in   its   terms.     To  preme  Court  will  consider  in  reviewing 

this  contention   the   court  replied,   and  the  judgments  of  state  courts— see  note 

we  quote  its  lang:uage:     "In  mv  opin-  to  Missouri  ex  rel.  Hill  v.  Dockery,  63 

ion  Congress  did  not  intend  that   the  L.R.A.  671. 

^*®  954  U.  8. 


FRYOR  V.  WILLIAMS. 


Federal  Employert'  Llabilltr  Act  of  April  lervant  aanimes  eitraordinRrr  risks  in- 

K,  .1908,  by  M  employee  who  wai  injured  cident     to     his     employment,     or     riska 

u  the  retult  of  defecti  in  a  claw  b»r  he  caug^d  by  the  master's  aegUgeace  which 

*^,   "•'"«.    "»'"«,.'"''.';    ^'''^\  *«"    "o  are  obviooa  or  fuUy   known   to   and   »p- 
obvlou,th«taT,ord,nanIr  prudent  employee  j^^^^j   ^y  him.     And   the  defense  of 

would  not  have  used  it.  '^  .„■  ,  j-       ■     .i_     _  i 

[For  otl»r  raan    Ke  KBifr  and   Rerrant,   IL  assumption  of  Fisk,  according  tO  the  rulo 

w    ■_   r.. — .  d...,    I',.  1019  Siippi  of  common  law,  is  nvailable  in  r 


ind  Fed-  under  the  Federal  Employers'  Linbility 

eral  Inw  —  emiiloyors"  llnlillUy.  ^ct,    except    in    the    i-ireumstances    de- 

2.  The  requirement  of  the  Federal  Em-  ,:u.j  in  8  4  nf  the  act 

L'^fr'ff'-'fi'J'^d^ef^ntlorthe'iJmnt,"  Seaboard   Air  Line  R    Co.  v.  Horton, 

^*rieV^^?n%4 We^      ev    ■rX^'an;  233   U.    S.   4f.2.   68   L.   ed.   1002.   L-B-A! 

atate  lawf               P    ^    •  i"                             '  1915C^    1^   34    y^p,    ct.    Hep.    635,    Arjii. 

(For  oth«r  ciiaei.  Me  Commerce.  I.  e,  Id  DI(m(  Caa.    191&B,    475,    8    N.    C.    C.    A.    831; 

Sup.  Ct.  loOB]  jHPobs  V.  Southern  B.  Co.  241  U.  S.  229, 

Appeal   -   reversible  error  -  Inslruo  gg    l.    ^d.    970,   3G    Sup.    Ct.    Uep.    588; 

""3"  A  jud™,ent  of  the  hi«h«t  eourt  of  Chesapeake  &  O^B   Co   vDeAtley   241 

a  etat«,  which  affirmed  a  judament  of  the  U.  b.  310,  313,  60  L.  ed.  1016,  1019,  36 

trial  court  in  favor  of  plalntiiT  in  an  action  Sup.     Ct.     Rep.     5G4;     Erie    R.     Co.     V. 

under  the  Federal  RmplorerB'  LiabilEty  Act  Purucker,  244   U.   S.  320,  324,  61  L.  ed. 

of  April  22,  1008,  in  which  the  trial  court  1166,  1167,  37  Sup.  Ct.  Rep.  629 ;  Boldt 

rcfuaed  to  in»trQct  the  jury  that  the  effect  y,   Pennsylvania   B.    Co,   245    U.   S.   441, 

of  the  sasumption  of  risk  by  aueh  employee.  445   q^  L,  ed.  385,  389,  38  Sup.  Ct.  Rep. 

lueident  to  the  use  ot  a  defective  claw  bar,  .gg' 

and  the  circumstancea  unJer  which  it  was  „■        ,„-„„„  „.  „„„„„„,-„  „p     -.i,  j_ 

uaed,  wa*  to  relieve  defendant,  from  liabil-  ^ho  defense  of  assumption  of  risk  in 

Ity  for  the  reaulting  injury,  amending  such  actions    under    the    Federal    Employers' 

instruction  by  addint;  that  such  tact  is  to  Liability  Act  is  a   matter  of  substance, 

be  conaidered  by  the  jury  In  determining  the  and  not  subject  to  control  by  the   stat- 

amount  ot  plaintifTB  recovery,   if  any,  un-  utes  or  the  local  rule  of  law  adopted  by 

der    all    of   the    inatructions,    must   be    re-  the  courts  of  the   several   states.      It   is 

reraed  by  the  Federal  Supreme  Court  where  t[,g   ^j^t      (,f   the   courts   of   the   several 

wch  refusal  and  modiflcation  were  a«.ip.Bd  j   j             ^          fl,         ^      ^^     ^^              j, 

a*  error  in  the  hiirhest  state  court,  and  that  i-         i>    '  1     -         .-              j            l 

eourt  conaidered  tnd  decided  that  the  fact  assumption  of  risk,  in  actions  under  BUCh 

WM  of  DO  determining  importance,  and,  if  act,  in  accordance  with   the  rule  of  the 

it    e»ieted,    constituted    only    contributory  common  law  as  adopted  and  enforced  by 

neg-lifrence,   and   could   operate   only   in   re-  this  conrt. 

duction  of  the  amount  of  recovery,  not  to  Seaboard  Air  Line  R.  Co.  v.  Horton, 

defeat  recovery.  enpra:  Atchison,  T.  &  S.  F.  R.  Co.  v. 

"JiVi"'SrS'i;S.T.p*1^"iBM.]'^"'-"""  Harold,  241   U.  S.  371,  377,  60  L.  ed. 

1050,  1054,  36  Sup.  Ct.  Bep.  665;  New 

[No.  ae,]  York  C.  B.  Co.  V.  Winfleld,  244  U,  S. 

147,  160,  61  L.  ed.  1045,  1048,  L.B.A. 

Argued  October  8,  1S20.     Decided  November  IQISC,  439,   37  Sup.   Ct.  Rep.  546,  Ann. 

8,  1620.  Caa.  1917D,  1139,  14  N.  C.  C.  A.  680; 

New  Orleans  &  N.  E.  R.  Co.  v.  Harris, 

ON  WRIT  of  Certiorari  to  the  Supreme  247  U.  S.  367,  371,  62  L.  ed.  1167,  1170, 

Conrt  of  the  State  of  Missouri  to  38  Sup.  Ct.  Rep.  535. 

i          1           .t  .    .  .        m  _  J  -  ;.,j™  and  filed  a  brief  for  respondent: 

Appeals,  in  that  state,  affirmed  a  judg-  -,               ,     ,            ."^      ,       ■,j„„„„, 

*^*^.     ,'  ..      ^i,     -,       ri-  „  -,  ri„ ,_(   ;„  The  record  shows  that  the  judgment 

ment  of  the  Chariton  Circuit  Court  in  »      .l      ■  l.        .          j  .u      *        -i. 

Frf.r.1  femployen'  Liability  A.l.    R»  "Li""'      „  "i   *  J  B    r„    .   w.ri 
y^ed  .nd  r«„„d.d  for  telk.r  p^-    ^f^.'^i'^^  *  ed  430?°40 's„"  a! 
See  same  caee  below,  272  Mo.  613,  20fl  "^P-  ^'°- 

tn.'  »  li ._._j  ■_  ii.» ■..;™  Mr.    Justice    HcKetm»    delivered    the 

The  facts  are  stated  in  the  opinion.  ■•en.           . 

"  opinion  of  the  court: 

Hr.  Frederic  D.  HcKsnny  argued  the  Action  for  personal  injuries  based  on 

eaose,  and  Messrs.  James  L.  Minnis  and  Employers'  Liability  Act.    Negligence  is 

N.  S.  Brown  filed  a  brief  for  petitioners:  charged  against  petitioners  as  receivers 

By   the  rule  ot  the   common  law   as  of  tbe  Wabash  Railroad  Company. 

adopted  and  enforced  by  this  eourt,  a  Respondent  Williams,  piaintifiF  in  the 

•s  I>.  ed.  191 
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Mtion,  was  engaged  in  tearing  down  a 
bridge  on  the  line  of  the  railroad,  [44] 
and  a  defect  in  a  claw  bar  which  he  was 
directed  to  use  caused  the  bar  to  slip 
while  he  was  attempting  to  draw  a  bolt; 
in  consequence  he  lost  his  balance  and 
fell  to  the  gpround,  a  distance  of  12  feet. 
The  defect,  it  is  alleged,  Williams  did 
not  know. 

Negligence,  however,  was  charged 
against  him,  and  assumption  of  risk  and 
contributory  negligence. 

He  recovered  a  verdict  in  the  sum  of 
$5,000.  Motions  for  new  trial  and  ar- 
rest of  judgment  were  denied  and  the 
ease  was  appealed  to  the  Kansas  City 
court  of  appeals. 

'  The  facts,  as  recited  by  the  court,  are 
that  Williams  was  twenty-one  years  old, 
and  had  been  reared  on  a  farm.  He 
entered  the  service  of  the  railroad  as  a 
common  laborer  in  Augpist,  1915,  and 
worked'for  it  until  his  injury  in  Novem- 
ber of  that  y^ar,  his  work  being  that  of 
''helping  build  steel  bridges  and  taking 
down  old  ones.''  He  was  ordered  by  the 
foreman  in  charge  of  the  work  to  use  a 
daw  bar  which  was  defective,  in  that  the 
claws  ''had  become  so  rounded  and  dull 
by  long  usage  that  they  could  not  be 
made  to  grab  the  shank  securely,  and 
slipped  fron^  their  hold  when  plaintiff 
(Williams)  pressed  downward  on  the 
handle,  causing  him  to  lose  his  balance 
and  fall  from  the  cap  to  the  g^^ound.'' 

The  plaintiff  stated  that  to  discover 
the  defect  required  an  inspection  of  the 
underside  of  the  tool,  and  that,  in  obey- 
ing the  order  of  the  foreman,  he  did  not 
pause  to  make  such  inspection,  but  used 
the  tool  without  any  but  casual  inspec- 
tion of  its  top  surface^  which  did  not  re- 
veal the  defect. 

The  railroad  was-  engaged  in  interstate 
commerce,  and  the  cause  of  action,  under 
the  case  as  made,  fell  within  the  pur- 
view of  the  Federal  Employers'  Liability 
Act. 

The  conclusion  of  the  court  was  that 
"the  defect  in  the  claw  bar  was  so  ob- 
vious that  the  most  cursory  and  super- 
-flcial  inspection  would  have  disclosed  it 
to  the  plaintiff."  And  further:  "The 
•risk  was  just  as  obvious  as  the  [45] 
defect.  This  was  a  simple  tool,  which, 
in  the  course  of  use,  would  be  expected 
to  fall  into  such  defective  condition, 
and  plaintiff  must  be  held  to  have  ap- 
preciated the  danger  and  to  have  volun- 
tarily assumed  it." 

The  court  reversed  the  judgement.  It 
denied  a  motion  for  rehearing,  but  con- 
sidered and  adjudged  "that,  on  account 
of  one  of  the  judges  deeming  the  deci- 


sion  to  be  in  conflict  with  Fish  ▼.  CbieagOi 
R.  I.  &  P.  R.  Co.  263  Mo.  106,  123,  172 
S.  W.  340,  Ann.  Cas.  1916B,  147,  8  N. 
C.  C.  A.  538,  it  is  without  jurisdiction, 
and  therefore  orders  said  cause  certified 
to  the  supreme  court  for  its  determina- 
tion." 

The  supreme  court,  upon  considering 
Fish  V.  Chicago,  R.  I.  &  P.  R.  Co.  and 
other  cases,  decided  that  "it  was  the  duty 
of  the  master  to  furnish  the  servant  a 
reasonably  safe  claw  bar  with  which  to 
do  the  work.  The  failure  to  furnish 
that  character  of  a  claw  bar  was  negli- 
gence upon  the  part  of  the  master.  If 
the  defects  were  so  glaring,  and  the  claw 
bar  so  patently  defective  that  an  ordi- 
narily prudent  servant  would  not  have 
used  it,  then  its  use  under  such  circum- 
stances was  negligence  upon  the  part  of 
the  servant,  which  negligence,  under  the 
rule  in  Missouri,  would  bar  him  from  a 
recovery.  But  not  so  under  the  Federal 
stotute."  [272  Mo.  623,  200  S.  W.  53.] 
In  other  words,  the  court  held  that  Wil- 
liams's assumption  of  the  risk  did  not 
have  the  consequence  assigpied  to  it  by 
the  Kansas  City  court  of  appeals,  but,  if 
it  existed,  amounted  in  legal  effect  only 
to  contributory  negligence,  and  that  bvlA 
negligence,  under  the  Federal  statute, 
worked  a  reduction  of  damages,  and  not 
a  defeat  of  the  action,  and,  applying 
these  elements  of  decision,  adjudged  that 
the  "case  was  well  tried  by  the  court 
nisi,  and  its  judgment  should  be  af- 
firmed."   It  was  so  ordered. 

In  its  view  of  the  Federal  statute  and 
the  defense  under  it,  the  court  erred. 
Seaboard  Air  Line  R.  Co.  v.  Horton,  233 
U.  S.  492,  58  L.  ed.  1062,  L.R.A.1915C,  1, 
34  Sup.  Ct.  Rep.  635,  Ann.  Cas.  1915B, 
475,  8  N.  C.  C.  A.  834;  Jacobs  v.  South- 
ern R.  Co.  241  U.  S.  229,  60  L.  ed.  970, 
36  Sup.  Ct.  Rep.  588;  Chesapeake  & 
O.  R.  Co.  V.  De  Atley,  241  U.  S.  310,  60 
L.  ed.  1016,  36  Sup.  Ct.  Rep.  564;  Erie 
R.  Co.  V.  Purucker,  244  U.  S.  320,  61  L. 
ed.  1166,  37  Sup.  Ct.  Rep.  629;  Boldt 
V.  Pennsylvania  R.  Co.  245  U.  S.  441, 
62  L.  ed.  385,  38  Sup.  Ct.  Rep.  139. 

[46]  And  the  requirement  of  the  act 
prevails  over  any  state  law.  Seaboard 
Air  Line  Co.  v.  Horton,  supra;  Atchison, 
T.  &  S.  F.  R.  Co.  V.  Harold,  241  U.  S. 
371,  60  L.  ed.  1050,  36  Sup.  Ct.  Rep. 
665;  New  York  C.  R.  Co.  v.  Wiiifield, 
244  U.  S.  147,  61  L.  ed.  1045,  L.R.A. 
1918C,  439,  37  Sup.  Ct.  Rep.  546,  Ann. 
Cas.  1917D,  1139,  14  N.  C.  C.  A.  680; 
New  Orleans  &  N.  E.  R.  Co.  v.  Harris, 
247  U.  S.  367,  62  L.  ed.  1167,  38  Sup.  Ct. 
Rep.  535. 

Counsel  for  respondent,  however,  in- 

254  U.  8. 


NSW  YORK  KX  KXL.  TROY  tTNION  R.  CO.  t.  UKALY. 


46,47 


lists  that  the  Tiem  of  the  inpreme  eonrt 
upon  the  ruling;  of  the  assamptioD  of  risk 
an  "of  purely  academic  iutereet  and  of 
no  practical  importaaoe"  in  the  coasid- 
erfttiou  of  the  legality  of  the  verdict  and 
jndgment  in  the  trial  court.  That  court, 
it  is  said,  submitted  the  fact  to  the  jury, 
and  also  submitted  the  relative  contri- 
bution of  Williams's  nef^ligeDce  and  the 
negligence  of  defendanta  to  his  injury. 
Bnt  this  is  an  uuderestimate  of  the  ac- 
tion of  the  trial  court.  The  court  was 
Toquested  to  instruct  the  jury  that  the 
effect  of  the  assumption  of  risk  by  Wil- 
liams incident  to  the  use  of  the  claw  bar, 
and  the  circumstances  under  which  it 
was  used,  was  to  relieve  defendants  from 
liability  "for  the  injury  resulting  there- 
from." The  court  refused  the  instruc- 
tionasit  was  requested,  and  amended  it  by 
adding  thereto,  "aud  such  fact  [tbe  as- 
sumption of  risk]  wilt  be  considered  by 
you  in  determining  the  amount  of  plain- 
tiff's recovery,  if  any,  under  all  of  the 
iost  met  ions." 

The  refusal  and  modification  were  as- 
signed as  error,  and  the  supreme  court 
considered  snd  decided,  as  we  have  seen, 
that  the  fact  was  of  no  determining  im- 
portance, and,  if  it  existed,  only  consti- 
tuted contributory  oegligence,  aud  could 
operate  only  in  reductiou  of  the  amount 
of  recovery,  not  defeat  recovery.  This 
was  error,  as  we  have  seen. 

Judgment  reversed  and  cause  re- 
manded for  further  proceedings  not  in- 
consistent with  this  opinion. 


not  b«  said  to  b«  wrong,  in  view  of  tbe 
genGral  attitude  of  the  courts  toward  claim* 
of  exemption,  adverted  to  by  the  state  court, 
and  of  the  fact  that  a  subsequent  agree- 
ment shows  that  the  parties  coneemed  did 
not   suppose   tliat  they  had  an    irrevocable 

Sint,  and  especially  the  fact  that  the  state 
netitution  in  force  in  1853  provided  in 
arL  B,  g  1,  that  all  general  laws  and  special 
sets  passed  pursuant  to  that  section  might 
b«  altered  or  repealed. 

(Pot  otber  casps,  bm  AppenI  and  Error,  Tilt, 
rd,  1,  Id  Dlscat  Bup.  Ct.  1008] 

[No.  63.] 


[47]  PEOPLE  OF  THE  STATE  OF  NEW 
yOPK  ON  THE  RELATION  OF  TROY 
UNION  RAILROAD  COMPANY,  PIff. 
in  Err., 

O.  FRANK  MKALY,  George  Spenee,  Jr., 
George  3.  Walker,  and  Silas  Uowns,  Jr., 
aa  Assessors,  and  Hiram  W.  Gordinier,  as 
Comptroller,  of  the  City  of  Troy,  State  of 
New  York. 

(See  8.  a  Reporter's  ed.  47-GO.) 

Error  to  state  court  —  following  deci- 
sion below  ^  Impairing  contract  ob- 
ligations. 

A  derision  of  the  highest  court  of 
New  York  that  the  exemption  from  taxa- 
tion above  a  specified  sura,  granted  to  the 
Troy  Union  Railroad  Company  by  N.  Y. 
Laws  I8S3,  chap.  4G2,  could  be  repcsled 
without  impairing  contract  obligati 


Note. — On  error  to  state  courts  in 
eases  presenting  questions  of  impair- 
ment of  contract  obligations — see  note 
to  Osborne  v.  Clark,  61  L.  ed.  U.  8.  619. 
•s  l<.  ed. 


IN  ERROR  to  tbe  Supreme  Court  of 
the  State  of  New  York  in  and  for  the 
County  of  Albany,  in  that  state,  to  re- 
view a  judgment  afflrmed  successively  by 
the  Appellate  Division  of  the  Supreme 
Court,  Third  Department,  and  by  the 
Court  of  Appeals,  refusing  to  disturb 
an  assessment  of  railway  property  for 
taxation.    Affirmed. 

See  same  case  below,  in  supreme  court, 
179  App.  Div.  951,  165  N.  Y.  Supp.  1106; 
in  court  of  appeals,  224  N.  Y.  187,  120 
N.  E.  155. 

The  facts  are  stated  in  the  opinion. 

Messrs.  William  L.  Vlsschet  aud  Lairfs 
E.  Oair  submitted  the  cause  for  plain- 
tiff in  error: 

All  of  the  essential  elements  of  an 
executed  contract  are  found  in  the  facts 

13  C.  J.  237-246,  316,  318;  Justice  v. 
Lang,  42  N.  Y.  497,  1  Am.  Rep.  676; 
Dartmouth  College  v.  Woodward,  4 
WheaL  618,  650-659,  4  L.  ed.  &Z9,  664. 

A  grant  by  the  legislature  of  a  state 
to  a  corporation,  either  in  the  act  incor- 
porating it  or  by  other  legislation,  of  a 
franchise,  privilege,  or  exemption,  fol- 
lowed by  action  of  the  corporation  under 
or  in  reliance  upon  the  grant  so  made, 
constitutes  a  contract,  tbe  obligation  of 
which  cannot  be  impaired  by  subsequent 
legislation. 

Dartmouth  College  v.  Woodward,  4 
Wheat.  518,  627,  656,  4  L.  ed.  629,  666, 
664. 

This  principle  has  been  repeatedly  ap- 
plied to  statutes,  the  efFect  of  which  was 
to  exempt  property  from  taxation. 

People  ex  rel.  Troy  Union  R.  Co.  v. 
Carter,  62  Hun,  458,  5  N.  Y.  Supp.  507, 
affirmed  in  117  N.  Y.  625,  22  N.  E.  1128; 
New  Jersey  v.  Yard,  95  U.  S.  104,  116- 
117,  24  L.  ed.  352,  354,  355;  Wilming- 
ton &  W.  R.  Co.  V.  Reid,  13  Wall.  264, 
20  L.  ed.  568;  Humphrey  v.  Pegues,  16 
WaU.  244,  249,  21  L.  ed.  326,  327;  Pear- 
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sail  V.  Qreatt  Northern  R.  Co.  161  U.  S.  tent,  the  conduct  of  the  parties  under  m 

646,  662,  40  L.  ed.  838,  843,  16  Sup.  Ct.  contract,   long  continued,  becomes   and 

Rep.  705;  Wright  v.  Georgia  R.  &  Bkg.  is  a  practical  construction  of  it,  for  it 

Co.  216  U.  S.  420,  54  L.  ed.  544,  30  Sup.  is  the  best  evidence  of  what  the  parties 

Ct.  Rep.  242;  Home  of  the  Friendless  intended. 

V.  Rouse,  8  Wall.  430,  437,  19  L.  ed.  Nicoll  v.  Sands,  131  N.  Y.  24,  29  N. 

495,  497.  E.  818;  Woolsey  v.  Funke,  121  N.  Y. 

This  rule  applies  to  municipal  action  92,  24  N.  E.  191;  Brooklyn  L.  Ins.  Co. 

approved  by  the  state.  v.  Dutcher,  95  U.  S.  269,  273,  24  L.  ed. 

13  C.  J.  994,  995;  Murray  v.  Charles-  410,  411;  Carthage  Tissue  Paper  Mills 

ton,  96  U.  S.  432,  444,  24  L.  ed.  760,  762 ;  v.  Carthage,  200  N.  Y.  14,  93  N.  E.  60. 

oo  i^'t^'^q    Iln  ^a^^^^l^^i^   YVt  oah  ^r.  George  B.  WeUington  submitted 

lo^P-  ^Vf  V^' P4  ^n"^"^*  V%^^^^:  the  cause  for  defendant  in  error.     Mr. 

32    Sup.    Ct.    Rep.    5/2;    Grand    Trunk  r^^^^^^  jj   q       ^^^  ^^  ^^^  ^^•^^^^ 

r^^^^//''^?\^''-7-«o?''^>.S^«\  .Mc;  The   exemption   statute   was   a   mere 

?A^^o4   Q^  L.  ed.  633,  44  L.RA.(N.S)  ^^tuity;  and  N.  Y.  Laws  1909,  chap. 

405,  33  Sup    Ct.  Rep    303;  Mercantile  ^^^    the  repealing  act,  is  valid. 

Jn   32^  Si  ?'ed   ig's  ?02'''27  Sun   Ct'  ^^'''^  ^^^^^  ^'  Philadelphia  County, 

311,  320,  51  L.  ed.  198,  202,  27  bup.  Ct.  34  How.  300,  16  L.  ed.  602;  People  ex 

Rep.  83;  New  Orleans  Gaslight  Co.  v.  ^^j  j^^^^^g  ^   r^ax  &  A.  Comrs.  47  N.  Y. 

Ixnusiana  Light  &   H    P    &   Mfg.   Co.  5^^    tucker  v.  Ferguson,  22  Wall.  527, 

H?  ^io^-/c^'  ^^^u'  ^^h  i<  ,^^^l  22  L.  ed.  805;  West  Wisconsin  R.  Co. 

521    522    6  Sup.  Ct  Rep.  252;  Detroit  ^    Trempealeau  County,  93  U.   S.  595, 

oo^^''i^oi2%Ii  ^w^^'^i  IrQ^OT^  23  L.  ed.  814;   Rochester  v.   Rochester 

^t'  ^1^^1^o^7R^mn  hjt  ^P/  V^  R-  Co.  182  N.  Y.  99,  70  L.R.A.  773,  74 

275,  P.U.R.1917B,  1010,  37  Sup.  Ct.  Rep.  n.  E.  953,  205  U.  S.  236,  51  L.  ed.  784, 

mu     A  ^    i»  -lor^o  i.  .27  Sup.  Ct.  Rep.  469. 

The  Act  of  1853  was  not  one  coming  jjven  though  the  Act  of  1853  should 

withm  the  reservation  contained  in  N.  ^^  construed  to  be  a  part  of  the  orig- 

Y.  Const,  art.  8,^  1,  which  was  the  only  .^^^  ^^^^^^^      ^^^^^  ^^  ^^^  ^        ^nion 

general  reservation  therein  contained  RaUroad     Company,     nevertheless     the 

n^aly.^l^lo^'"''^^  America  L.  Ins.  legislature  has  the  power  to  repeal  it. 

mu     . '.    \     p  .1.       •♦       P  rp         .    X  Union  Pass.   R.   Co.   v.  Philadelphia, 

The  intent  of  the  city  of  Troy  is  to  ^^^  ^   g   533  25  L.  ed.  912;  People  ex 

be  ascertained  from  the  language  used,  ^.^j  ^           ^nion  v.  Gass,  190  N.  Y.  323, 

the  surrounding  circumstances,  and  the  ^33  Am    St.  Rep.  549,  83  N.  E.  64,  13 

obiect  the  parties  had  in  view.  ^^^     ^as.    678;    People    ex    rel.    Troy 

KT   V  T/  Ik  MTTo^nn'^f     \     t  Union  R.  Co.  v.  Carter,  52  Hun,  458,  6 

N.  Y.  310,  66  N.  E.  19;  Gdlett  v.  Bank  ^   v    qnnn   '^n? 

of  America,  160  N.  Y.  555,  55  N.  E.  292;  ^'  ^'  ^"PP*  ^"'• 

Sehoonmaker  v.  Hoyt,  148  N.  Y.  431,  42  [48]    Mr.   Justice   Holmes  delivered 

N.  E.  1059.  the  opinion  of  the  court: 

The  intent  of  the  parties  is  to  be  as-  This  was  a  proceeding  in  the  supreme 

certained  in  the  first  place  from  the  Ian-  court  of  New  York,  seeking  by  certiorari 

guage  used.    If  the  words  are  plain  and  to  review  and  set  aside  an  assessment  of 

free  from   ambiguity  they   are,  in   the  city  taxes  upon  the  relator's  property  at 

absence  of  something  showing  a  differ-  a  valuation  of  $1,000,000 ;  the  relator  con- 

ent  sense,  to  have  their  ordinary  mean-  tending  that  it  had  a  contract  by  virtue  of 

ing.  which  the  city  of  Troy  and  the  state  were 

Dwight  V.  Germania  L.  Ins.  Co.  103  limited  to  a  valuation  of  $30,000  for  the 

N.  Y.  346,  57  Am.  Rep.  729,  8  N.  E.  purposes  of  the  tax.    A  referee,  a  single 

654;  Gans  v.  ^^tna  L.  Ins.  Co.  214  N.  Y.  judge,  the  appellate  division  of  the  su- 

330,  L.R.A.1915F,  703,  108  N.  E.  443.  preme  court,  and  the  court  of  appeals  suc- 

If  there  is  doubt  or  uncertainty  from  cessively  have  decided  against  the  relator's 

the  language  used,  reference  may  be  had  claim,  but  it  brings  the  case  here  on  the 

to  the  circumstances  connected  with  and  ground  that  an  attempt  to  repeal  the  stat- 

surrounding*  the  making  and  execution  ute  upon  which  it  bases  its  immunity  im- 

of  the  instrument  and   the   object   the  pairs  the  obligation  of  contracts  and  is 

parties  had  in  view.  void.    88  Misc.  649,  152  N.  Y.  Supp.  435, 

Maloney    v.    Iroquois    Brewing    Co.  179  App.  Div.  951, 165  N.  Y.  Supp.  1106, 

supra;  Gillett  v.  Bank  of  America,  160  224  N.  Y.  187,  120  N.  E.  155. 

N.  Y.  555,  55  N.  E.  292;  Sehoonmaker  The  case  is  this:  In  1851  it  was  desired 

▼.  Hoyt,  supra«  to  establish  a  common  terminal  station  and 

Again,  if  there  is  doubt  as  to  the  in-  common  tracks  passing  through  a  portion 
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of  the  city  for  four  railroads  then  having  In  1886  and  1887  the  assessors  of  Troy 
termini  in  Troy.  An  act  of  that  year,  assessed  the  Troy  Union  Railroad  Cora- 
ehap.  255,  authorized  the  city  and  the  four  pany  for  $783,984  instead  of  the  agreed 
roads  to  subscribe  for  the  stock  of  a  new  $30,000,  but  it  was  held  that  the  com- 
eorporation  to  be  formed  for  that  purpose,  pany's  property  above  $30,000  was  ex- 
and  the  city  to  issue  bonds  when  secured  empt.  People  ex  rel.  Troy  Union  R.  Co. 
by  a  mortgage  of  the  new  road  to  be  built  v.  Carter,  52  Hun,  458,  5  N.  Y.  Supp. 
and  by  contract  of  the  four  subscribing  507,  117  N.  Y.  625,  22  N.  E.  1128.  In 
roads.  In  July,  1851,  the  contemplated  1909,  however,  the  Act  of  1853  was  re- 
corporation  was  formed  wiUi  a  stock  of  pealed.  Acts  1909,  chap.  201.  The  as- 
$30,000 ;  it  is  the  relator  in  this  suit.  Then  sessment  complained  of  in  this  case  was 
on  December  3,  1852,  an  agreement  was  made  since  this  repeal, 
made  by  the  city  of  Troy,  the  Troy  Union  The  court  of  appeals  held  that  the 
Railroad  Company,  and  the  four  other  concession  in  the  Act  of  1853  was  spon- 
railroads,  providing  for  carrying  out  the  taneous  and  belonged  to  the  class  of  privi- 
plan,  and  therein  the  city  covenanted  to  legia  favorabilia,  as  it  is  put  in  Christ 
join  in  an  application  to  the  legislature  Church  v.  Philadelphia  County,  24  [50] 
of  New  York  that  the  new  road  should  be  How.  300,  16  L.  ed.  602,  and  therefore 
exempt  from  taxation  upon  an  amount  was  subject  to  rej^eal.  This  is  a  quea- 
exceeding  the  present  amount  of  its  capi-  tion  upon  which  we  would  be  slow  to 
tal  stock,  and,  if  such  law  should  not  be  differ  with  a  decision  of  the  New  York 
passed,  to  refund  the  amount  of  the  city  courts  with  regard  to  a  New  York 
taxes  for  any  valuation  exceeding  said  corporation.  It  may  be  that  too  much 
present  stock.  The  above-mentioned  mort-  stress  was  laid  upon  the  absence  of 
gage  was  executed,  the  four  roads  gave  the  a  consideration  for  the  exemption 
city  their  covenant  of  indemnity,  and  (Wisconsin  &  M.  R.  Co.  v.  Powers, 
[49]  thereafter,  on  June  24,  1853,  the  191  U.  S.  379,  385-387,  48  L.  ed.  229-232, 
desired  act  of  the  legislature  was  passed.  24  Sup.  Ct.  Rep.  107);  and  that  a  fairly 
Laws  1853,  chap.  462.  It  provided  that  strong  argument  could  be  made  for  in- 
**for  the  purposes  of  taxation  in  the  city  terpreting  the  grant  of  1853  as  purporting 
of  Troy,  and  in  the  county  of  Rensselaer,  to  be  coextensive  with  the  contract  recited 
the  property  of  the  Troy  Union  Railroad  in  that  grant,  whether  correctly  recited  or 
Company  shall  be  estimated  and  assessed  not.  It  may  be,  if  it  were  material,  that 
(as  the  common  council  of  said  city  of  the  contract  of  1858  should  be  construed 
Troy,  by  its  contract  with  said  company,  as  a  continuance  of  that  of  1852  as  re- 
.  .  .  agreed  that  the  same  should  be)  formed,  notwithstanding  the  habitually  in- 
at  the  amount  of  the  capital  stock  of  said  accurately  used  word  ''annulled.''  United 
company,  and  no  more."  The  above-men-  States  v.  McMullen,  222  U.  S.  4G0,  471, 
tioned  covenant  of  the  city  and  this  pro-  56  L.  ed.  269,  273,  32  Sup.  Ct.  Rep.  128. 
vision  of  the  statute  are  the  grounds  upon  But,  taking  into  consideration  the  general 
which  the  relator  founds  its  claim.  attitude  of  the  courts  toward  claims  of 
After  1853  there  was  a  default  in  the  exemption,  adverted  to  by  the  court  of 
payment  of  the  interest  on  the  bonds  that  appeals,  the  fact  that  tlie  agreement  of 
had  been  issued  by  the  city  under  the  i858  shows  that  the  parties  concerned  did 
agreement,  and  the  city  began  an  action  qq^  suppose  that  they  had  an  irrevocable 
to  foreclose  the  mortgage  given  by  the  ^^nt,  and  especially  the  fact  that  the 
road  to  secure  it  Thereupon,  m  18o8,  a  Constitution  of  New  York  in  force  in  1853 
new  contract  was  made  between  the  par-  ^^^i^ed  in  article  8,  §  1,  that  all  general 
ties  concerned  in  which  tbey,  "for  the  pur-  T  ,^  ^.  cr>^;oi  ««fL  *^«Lo^  ^„^,,o«f  f^ 
pose  of  reforming  the  contract  [made  in  \r^  ^"f.  special  acts  passed  pursuant  to 

1J852],  adopt  this  instead  and  in  place  of  ^^^*  ^^^^^^^^  "^'^^^  ^f  J'^^''''^\^\  repealed, 

the   said  contract,   which   is   herebv   an-  ^^  ^^^  not  prepared  to  say  that  the  deci- 

Dulled."    The  city  of  Troy  agreed  that  if  sion  below  was  wrong.     We  are  dealing, 

the  Act  of  1853  should  be  repealed  at  any  of  course,  only  with  the  contract  supposed 

time  it  would  join  in  an  application  to  the  to  be  embodied  in  the  Act  of  1853.    The 

legislature,  as  in  the  former  contract,  and  liability  of  the  city  on  its  covenant  to 

eovenanted  again  that  if  the  desired  law  refund  taxes  upon  an  assessment  excecd- 

sbould  not  be  passed,  it  would  refund  as  ing  $30,000  was  not  passed  upon  below, 

before.     The  other  arrangements  do  not  and  is  not  before  us  in  this  case. 

aeed  mention  here.  Judgment  affirmed. 

45  h.  ed.  ^^^ 
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[511    WILLIAM   E.   JOHNSON,   Plff.   in  demonstrate   that    the   supremacy    test 

^^^'*  has  been  employed  not  only  to  restrain 

^*  state  taxation  of  Federal  operations  and 

^     STATE  OF  MARYLAND.  instrumentalities,    but    also    to    prevent 

(See  S   C   ReDorter'8  ed    51-57  V  ^^^  exercise  of  state  power  or  control  in 

(Bee  H.  C.  Reporters  ed.  51  57.)  ^^^^  Federal   domain. 

States -relation    to    Federal    govern-  Ohio  v.  Thomas,  173  U.  S.  276,  283, 

ment  — Immanlty     of     Federal     em-  43  L.  ed.  699,  701,  19  Sup.  Ct.  Rep.  453; 

ployee  from  state  law.  North  Dakota  ex  rel.  Flaherty  v.  Han- 

1.  An  employee  of  the  United  States  son,  215  U.  S.  515,  54  L.  ed.  307,  30  Sup. 
does  not  secure  a  general  immunity  from  Ct.  Rep.  179;  Re  Neagle,  135  U.  S.  1, 
state  law  while  acting  in  the  course  of  his  34  l.  ed.  55,  10  Sup.  Ct.  Rep.  658;  Pem- 

?S?Il?Z?^;««p,   «p«  RtAtp.   TV   ^   <n  ni.p.t  bi^a  Consol.  Silver  Min.  &  Mill  Co.  v. 

[For  otner  cases,  see  states,  IV.  a,  in  Digest  r>            1               1  oe  tt    o    -1 0-1     1  o/«    ni    ▼ 

Sup.  Ct.  1908.]  Pennsylvanm,  125  U.  S.  181,  186,  31  L. 

States  —  relation   to  Federal  govern-  cd.  650,  652,  2  Inters.  Com.  Rep.  24,  8 

ment  —  requiring  chauffeur's  license  Sup.  Ct.  Rep.  737;  Re  Waite,  81  Fed. 

of  Postofflce  employee.  359 ;  Farmers  &  M.  Sav.  Bank  v.  Minne- 

2.  A  state  may  not  require  a  postofnce  gota,  232  U.  S.  516,  520,  58  L.  ed.  706, 
employee  to  cease  driving  a  government  mo-  7^1  34  g  ^t.  Rep.  354;  Boske  v 
tor  truck  m  the  transportation  of  mail  over  ^  '-  ,  i^r^  tt  a  Am  acq  ^--a  aa 
a  post  road  until  he  shall  obtain  a  license  ?^^!,"fe'2^^'  HI  ^k.^'of^c?  ^^^'??>  ^ 
by  Fubraittinp  to  examination  before  a  state  ^  ed.  a40,  bJU,  851,  JO  bup.  tt.  Kep. 
official  and  paying  a  fee.  '01;  Williams  v.  Talladega,  226  U.  S. 
[For  other  cases,  see  States,  IV.  d,  In  Digest  404,  57  L.  ed.  275,  33  Sup.  Ct.  Rep.  116; 

Sup.  Ct.  1008.1  United  States  v.  Ansouia  Brass  &  Cop- 

,^,     „^„ ,  per  Co.  218  U.  S.  452,  471,  54  L.  ed. 

t^^-  289]  1107,  1114,  31  Sup.  Ct.  Rep.  49;  Holmes 

V.  Jennison,  14  Pet.  540,  574,  575,  10  L. 

Argued  October  18,  1020.     Decided  Novem-  ^^^  579^  59^^  597.  r^  Loney,  134  U.  S. 

ber  8,  1920.  373^  375^  33  l,  gd.  949,  951,  10  Sup.  Ct. 

I  Rep.    384;    Western    U.    Teleg.    Co.    v. 

N   ERROR   to   the    Circuit    Court   of  Brown,   234  U.   S.  542,  547,  58  L.   ed. 

Frederick   County,    in    the    State   of  1457,  1459,  5  N.  C.  C.  A.  1024,  34  Sup. 

Maryland,  to  review  a  conviction  of  a  Ct.  Rep.  955;  Re  Lewis,  83  Fed.  159; 

Postoffice  employee  for  driving  a  motor  Castle  v.  Lewis,  1G6  C.  C.  A.  279,  254 

truck  without  a  state  license.    Reversed.  Fed.  917;  United  States  ex  rel.  Flynn  v. 

The  facts  are  stated  in  the  opinion.  Fuellhart,  106  Fed.  911 ;  United  States 

Mr.  W.  0.  Herron  argued  the  cause,  I'  L^Ps^^^A^^  /®nn^^^ 'r,^"JJ,?'  ""•  ^®°' 

and,   with   Assistant   Attorney   General  ^^^^\^ll   eo  tt   o  ^  \  ^®  .  o,  ^2^V.  ^^"^ 

Stewart  and  Mr.  Harry- S.  Ridgely,  filed  ^'^'J^'  ^Vl  ^®  R'  ^'  ^pp.  431,  87  Fed. 

a  brief  for  plaintiff  in  error:  ^^3;  Stegall  v.  Thurman,  1/5  Fed.  813; 

To  assert  that  there  may  be  reason-  K®   Wulzen,   235   Fed.   362,   Ann.    Cas. 

able  regulation  of  a  Federal  operation  J917A,  274;  Ex  parte  Beach,  259  Fed. 

or  agency  by  a  state,  acting  under  its  ^' 

police  power,  is  to  deny  the  complete  }^  »  state  possesses  power  to  deter- 

aovereignty  of  the  Federal  government  ™i"e  qualifications  of  plaintiff  in  error, 

in   the   discharge   of   its    constitutional  ^^^^  ^^  likewise  possesses  power  to  levy 

functions.  ^  *^^  upon  him  for  revenue  or  other 

M'CuUoch  V.  Mai-yland,  4  Wheat.  316,  P\7,?f^,t    i,       tlt      1     ^   ^  wi.     ♦   qi« 

429,  436,  4  L.  ed.  579,  607,  609;  Tennes-  .oS^T^'t  ^''''^  rV^^d^^^^Q^'  t  ^^^%^'  ^}^' 

see  V.  Davis,  100  U.  S.  257,  263,  25  L.  ^^9*  4  L  ed  579,  582 ;  Shaffer  ^^^ 

ed.  648,  650;  Henderson  v.  New  York  252  US   37,  50,  64  L.  ed.  445,  455.  40 

(Henderson  ;.  Wickham)  92  U.  S.  259,  fup.  Ct    Rep.  221;  Mugler  v    Kansas 

271,    23   L.    ed.    543,    548;    Weston    v.  ^23  U.S.  623,  659   31  L.  ed.  205,  209,  8 

Charleston,  2  Pet.  449,  407,  7  L.  ed.  481,  ^"P'  ,^S/^P;   Ill^R'^^h'^^n  j      a 

487;    Societv   for   Savings   v.   Coite,   6  ^^^^i^^^^i?  ^'n97^^Vif  'r    ®'  p   ^^  ""r 

Wall.  594,  604,  18  L.  ed    897,  901;  Os-  ^^22,   1026,   1027;    Wheeling,   P    &    C. 

born  v.  Bink  of  United  States  9  Wheat.  ^^^^QQ^ok  ""t      :?^ir/'A^d  ^'if  ^^' 

738,  867,  6  L.  ed.  204,  234.  ^L^^  ^,  S^"^;  w '  ^^  '  ^  ^  \u 

Decisions   of   this   and   other  courts  J^!- ^^7^^•^  '^*^*!  is  open  to  the 
objection  that  it  seeks  to  determine  the 

Note. — As  to  state  or  municipal  regu-  fitness  of,  with  reserved  power  to  deny, 

lations  affecting  those  engaged  in  ban-  a  means  adopted  by  Congress  in  execut- 

dling  United   States  mail — see  note  to  ing  its  constitutional  power  to  establish 

Com.  ▼.  ClosBon,  L.R.A.1918C,  940.  postof&ces  and  post  roads. 

t9f  254  U.  8. 
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ITCalloch  V.  Haryland,  4  Wheat,  316,  North  DakoU,  250  V.  S.  135,  148,  63 

413,  414,  4  L.  ed.  679,  603,  604;  Fair-  L.   ed.  897,  902,   P.D.B.1919D,  706,   39 

bank  T.  United  States,  181   U.  S.  283,  Sop.  Ct.  Rep.  502;  DakoU  Cent.  Teleph. 

287,  288,  45  L.  ed.  862,  864,  866,  21  Sup.  Co.  t.  South  Dakota,  250  U.  8.  163,  187, 

Ct.  Eep.  648,  15  Am.  Grim.  Rep.  135.  63  L.   ed.   910,   4   A.L.R.    1623,   P.D.R. 

State  ownership  of  roads  confers  no  igiOD,  717,  39  Snp.  Ct.  Rep  507;  Lewis 

power   to  create   conditions  and   terms  p„^    q^   ^   Morgan,  229  U.  S.  288,  301, 

upon  which  the  Federal  government  may  57  j^  ^^    1100    ^yy    33  g„      ^t.  Rep. 

naethemmd.«hargeof  itaeonBtitution-  ^j.  ^^^^^^^  j^^^  Co.  v.  Central  Trust 

"n^dSV  Maryland,  2.35  U.  S.  610.  ^^^''ct^^'KfS^tn^^TXm' 

622,  59  L.  ad.  385,  390,  35  Sup.  Ct.  Hep.  ^  ®"P-  ^'-  ^"P-  ^^^'  ^^  ^''°-  *^^^-  ^*'^- 

140 ;  Kane  t.  New  Jersev,  242  U.  S.  160,  Mr.    Alaxander  Armstrong,    Attorney 

168,  61  L.  ed.  222,  227,  37  Sup.  Ct.  Hep.  General  of  Maryland,  argued  the  cause, 
30;  R«  Bahrer,  140  U.  8.  545,  555,  556,  and,  with  Mr.  Undaay  C.  Spencer,  filed 
35  L.  ed.  572,  574,  575,  11  Sup.  Ct.  Rep.  a  brief  for  defendant  in  error: 

865;  Second  Employers'  Liability  Cases  When  a  state,  by  a  law  of  general  ap- 

(Uondou  V.  New  York,  N.  H.  &  H.  R.  plication,  forbids  any  person  to  operate 

Co.)  223  U.  8.  1,  54,  56  L.  ed.  327,  347,  g^  automobile  upon  its  highways  with- 

38    L.R.A.(N.S.)    44,   32   Sup.   Ct.  Rep.  out  iirat  obtaining  a  license  so   to  do, 

169,  1  N.  C.  C.  A.  875;  Western  U.  and  requires  certain  qualifications  of  the 
Teleg.  Co.  v.  Richmond,  224  U.  S.  160,  applicant  for  such  license  as  a  condition 
165,  56  L.  ed.  710,  714,  32  Sup.  Ct.  Rep.  precedent  to  the  issuance  tiereof,  an 
449;  Es-Mx  v.  New  England  Teleg.  Co.  employee  of  the  United  States,  who 
239  U.  S.  313,  60  L.  ed.  301,  3fl  Sup.  Ct.  operates  such  automobile"  only  in  the 
B«P-  162.  course  of  his  employment,  can  constitu- 

Plaintiff  in  error  possessed  the  right  tionally  be  required  lo  comply  with  such 
secured  to  him  by  the  Constitution  and  provisions.  The  state  can  constitution- 
laws  of  the  United  Stales  to  engage  in  ally  exact  the  payment  of  a  license  fee 
the  employment  here  drawn  in  issue  gucb  as  is  required  by  the  law  under 
without  compliance  with  the  laws  of  discussion,  whether  such  fee  is  con- 
Maryland,  sidered  as  a  reasonable  fee  for  the  serv- 

Slaughter-Houae  Cases,   16  Wall.  36,  jces  of  the  state  officials  cha^ied  with 

79,  21  L.  ed,  394,  409;  Hnwker  v.  New  the  issuance  of  licenses,  or  aa  compen- 

York,  170  U.  8.  189,  42  L.  ed.  1002,  18  sation  exacted  by  the  state  for  the  use 

Sup.  Ct.  Rep.  573.  of  its  road  facilities. 

Principles     upholding     exertions     of       Ops.  Atty.  Gen.  of  Wisconsin  (Owena) 

aUte    power    affecting    interstate    com-  ,„!.   2,   1913,   p.    36;    United    States   v. 

merce  are  not  applicable  to  the  case  at  Kirby,    7    Wall.    482,    19    L.    ed.    278; 

*>*'•  Opinion    of    Attorney-General    Critten- 

Nashville,  C.  &  St.  L.  B.  Co.  v.  Ala-  don,    5    Ops.    Atty.    Gen.    554;    United 

bama,  128  U.  S.  96,  100,  101,  32  L.  ed.  states    v.    Hart,   Pet.    C.    C.    392,   Fed. 

352,  354,  2  Inters.  Com.  Rep.  238,  9  Sup.  Cas.  No.  15,316;  Searight  v.   Stokes,  3 

Ct.    Rep.    28;    Minnesota    Rate    Cases  How.  151, 170,  11  L  ed.  537,  546;  Dickey 

(Simpson   v.   Shepard)    230   U.   S.   352,  y.  Mavsville  W.  P.  &  L.  Turnp.  Road 

402,  403,  409,  410,  411,  57  L.  ed.  1511,  Co.  7  Dana,  113;  Hendrick  v.  Maryland, 

1542,  1543.  1545^1547,  48  L.R.A.(N.S.)  235  U.  S.  610,  59  L.  ed.  385,  35  Sup.  Ct. 

1151,   33  Sup.  Ct.  Rep.  729,  Ann.  Cas.  Rep.  140;  Kane  v.  New  Jersey,  242  U. 

1916A,   18;    Lake    Shore    &    M.    S.    R.  g.  160,  61  L.  ed.  222.  37  Sup.  Ct.  Rep. 

Co.  V.  Ohio,  173  U.  S.  285,  297,  43  L.  ed.  30-   Babbitt,  Motor  Vebicles,  S  200,  2d 

702,  706,  19  Sup.  Ct.  Rep.  4fi5;   Smith  ed.  p.  139;  Gibbons  v,  Ogden,  9  Wheat. 

T.  Alabama,  124  U.  S.  465,  31  L.  ed.  508,  1.    i82,    189,    6    L.     ed.     23,     67,    68; 

1  Inters.  Com.  Rep.  804,  8  Sup.  Ct.  Hep,  Slaughter-House  Cases,  16  Wall.  36-63, 

604;  New  York,  N.  H.  &  II.  R.  Co.  v.  21  L.  ed.  394-404;  Barhier  v.  Connolly, 

Now  York,  165  U.  S.  628,  41  L.  ed.  853,  113  U.  S.  27,  28,  28  L.  ed.  923,  924,  6 

J7  Sup.  Ct.  Bep.  418;  Chicago,  R.  I.  &  Sup.  Ct.  Rep.  357;  Re  Rahrer,  140  U.  8. 

P.  B.   Co.  V.  Arkansas,  219   U.  S.  453.  545-554,  35  L.  ed.  572-574,  11  Sup.  Ct. 

66   L.   ed.   290,   31   Sup.   Ct.   Bep.   275;  Rep.  865;  Hawker  v.  New  York,  170  D. 

Honnington  v.  Georgia,  163  U.  S.  299,  S.  189,  42  L.  ed.  1002,  18  Sup.  Ct.  Eep. 

41  L.  «d.  166,  16  Sup.  Ct.  Rep.  1086;  573;  New  York   v.   Miln,  11  Pet.  102, 

Atlantie  Coast  Line  R.  Co.  v.  Geonfia,  103,    9    L.    ed.    648;    Reonington    ▼. 

234  U.  S.  280,  58  L.  ed.  1312,  34  Sup.  Georgia,  163  U.  8.  299,  308,  41  L.  ed. 

Ct.  Eep.  829;  Northern  P.  R.   Co.  '""    """    ""  "        —    -  "■■ 
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cago  &  N.  W.  R.  Co.  v.  Fuller,  17  Wall. 
660-570,  21  L.  ed.  710-714;  Morgan's 
L.  &  T.  R.  &  S.  S.  Co.  V.  Board  of 
Health,  118  U.  S.  455,  463,  466,  30  L.  ed. 
237,  241,  242,  6  Sup.  Ct.  Rep.  1114; 
Nashville,  C.  &  St.  L.  R.  Co.  v.  Ala- 
bama, 128  U.  S.  96,  99,  100,  32  L.  ed. 
352-354,  2  Inters.  Com.  Rep.  238,  9 
Sup.  Ct.  Rep.  28;  Sherlock  v.  Ailing, 
93  U.  S.'99,  102,  23  L.  ed.  819,  820; 
Smith  V.  Alabama,  124  U.  S.  465,  31 
L.  ed.  508,  1  Inters.  Com.  Rep.  804,  8 
Sup.  Ct.  Rep.  664;  Atlantic  Coast  Line 
R.  Co.  V.  Georgia,  234  U.  S.  286,  291, 
294,  58  L.  ed.  1312,  1317,  1319,  34  Sup. 
Ct.  Rep.  829;  Chicago,  R.  I.  &  P.  R. 
Co.  V.  Arkansas,  219  U.  S.  453,  65 
L.  ed.  290,  31  Sup.  Ct.  Rep.  276;  Wil- 
son V.  Black  Bird  Creek  Marsh  Co.  2 
Pet.  245,  251,  252,  7  L.  ed.  412,  414; 
Cooley  V.  Port  Wardens,  12  How.  299, 
13  L.  ed.  996;  Cushing  v.  The  John 
Fraser  (The  James  Gray  v.  The  John 
Fraser)  21  How.  184,  187,  15  L.  ed. 
106,  108;  Lane  County  v.  Oregon,  7 
Wall.  71,  19  L.  ed.  101;  Stone  v.  Mis- 
sissippi, 101  U.  S.  814,  26  L.  ed.  1079; 
Opinion  of  Attorney-General  Gregory, 
May  7,  1917,  unreported;   Parkersburg 

6  0.  River  Transp.  Co.  v.  Parkersburg, 
]07  U.  S.  691,  699,  27  L.  ed.  684,  687,  2 
Sup.  Ct.  Rep.  732;  Huse  v.  Glover,  119 
U.  S.  543,  548,  549,  30  L.  ed.  487,  490, 

7  Sup.  Ct.  Rep.  313;  Monongahela  Nav. 
Co.  V.  United  States,  148  U.  S.  312,  329. 
330,  37  L.  ed.  463,  4G9,  13  Sup.  Ct.  Rep. 
622. 

Mr.  J.  Purdon  Wright  also  argued 
the  cause  for  defendant  in  error. 

Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court; 

The  plaintiff  in  error  was  an  emploj^ee 
of  the  Postoffice  Department  of  the 
United  States,  and,  while  driving  a  gov- 
ernment motor  truck  in  the  transporta- 
tion of  mail  over  a  post  road  from  Mt. 
Airy,  Maryland,  to  Washington,  was  ar- 
rested in  Maryland,  and  was  tried,  con- 
victed, and  fined  for  so  driving  without 
having  obtained  a  license  from  the  state. 
He  saved  his  constitutional  rights  by 
motion  to  quash,  by  special  pleas,  which 
were  overruled  upon  demurrer,  and  by 
motion  in  arrest  of  judgment.  The  facts 
were  admitted,  and  the  naked  question  is 
whether  the  state  has  power  to  require 
such  an  employee  to  obtain  a  license  by 
submitting  to  an  examination  concerning 
his  competence  and  paying  $3,  before 
performing  his  ofi&cial  duty  in  obedience 
to  superior  command. 

The  eases  upon  the  regulation  of  inter- 
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state  commerce  cannot  be  relied  upon  as 
furnishing  an  answer.  They  deal  with 
the  conduct  of  private  persons  in  matters 
in  which  the  states  as  well  as  the  general 
government  have  an  interest,  and  which 
would  be  wholly  under  the  control  of 
the  states  but  for  the  supervening  des- 
tination and  the  ultimate  purpose  of  the 
acts.  Here  the  question  is  whether  the 
state  can  interrupt  the  acts  of  the  gen- 
eral government  itself.  With  regard  to 
taxation,  no  matter  how  reasonable,  or 
how  universal  and  un discriminating,  the 
state's  inability  to  interfere  has  been  re- 
garded as  established  since  M'Cnllodi 
V.  Marvland,  4  Wheat.  316,  4  L.  ed.  579. 
The  decision  in  that  case  was  not  pnt 
upon  any  consideration  of  degree,  but 
upon  the  entire  absence  of  power  on  the 
part  of  the  [56]  states  to  touch,  ia 
that  way,  at  least,  the  instrumental- 
ities of  the  United  States  (4  Wheat. 
429,  430),  and  that  is  the  law  to- 
day. Farmers  &  M.  Sav.  Bank  v.  Min- 
nesota, 232  U.  S.  516,  625,  526,  58 
L.  ed.  706,  711,  34  Sup.  Ct.  Rep.  354. 
A  little  later  the  scope  of  the  propo- 
sition as  then  understood  was  indicated 
in  Osborn  v.  Bank  of  the  United 
States,  9  Wheat.  738,  867,  6  L.  ed.  204, 
234:  "Can  a  contractor  for  supplying  a 
military  post  with  provisions  be  re- 
strained from  making  purchases  within 
any  state,  or  from  transporting  the  pro- 
visions to  the  place  at  which  the  troops 
were  stationed?  Or  could  he  be  fined 
or  taxed  for  doing  so  f  We  have  not  yet 
heard  these  questions  answered  in  the  af- 
firmative." In  more  recent  days  the 
principle  was  applied  when  the  governor 
of  a  soldiers'  home  was  convicted  for  dis- 
regard of  a  state  law  concerning  the  use 
of  olcomargarin,  while  furnishing  it  to 
the  inmates  of  the  home  as  part  of  their 
rations.  It  was  said  that  the  Federal 
officer  was  not  "subject  to  the  jurisdic- 
tion of  the  state  in  regard  to  those  very 
matters  of  administration  which  are  thus 
approved  by  the  Federal  authority." 
Ohio  V.  Thomas,  173  U.  S.  276,  283,  43 
L.  ed.  C99,  701,  19  Sup.  Ct.  Rep.  453. 
It  seems  to  us  that  the  foregoing  deci- 
sions establish  the  law  governing  this 
case. 

Of  course,  an  employee  of  the  United 
States  does  not  secure  a  general  immu- 
nity from  state  law  while  acting  in  the 
course  of  his  employment.  That  was  de- 
cided long  ago  by  Mr.  Justice  Wash- 
ington in  United  States  v.  Hart,  Pet.  C. 
C.  390,  Fed.  Cas.  No.  15,316 ;  5  Ops.  Atty. 
Gen.  554.  It  very  well  may  be  that, 
when  the  United  States  has  not  spoken^ 

954  U.  8. 
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tha  nbJMtion  to  local  !aw  wonld  eztand  ehaiVM  within  the  iwltchlng  limltt,  when 

to  generftl  rules  that  miifht  affect  inci-  **>•.  lln'-haul   carrier    competet    with    th« 

d«ntall7  the  mode  of  carrying  out  the  •witehing  Im*  and  to  mfuie  to  abwrb  wch 

, i.     ,      ._     ,„_    :„.,.„„„     _    „t„(  cbareea   when   the   switehiDK  line   doe*  not 

«nployment,-«8,  for   inatance,    a  stat-  ^    «  ^  ^^^^  ^^^  llne-hnul  carrier,  may  be 

«t«  or  ordinance  regulating  the  mode  of  [o^ldden  by  the  InUrsUte  Commerce  Com- 

tnmiDff  at  the  eomera  or  streets.     Uom.  mlMlon   ■•   being  unjuetly   discri minatory 

V.  dosBon,  229  Maaa.  329,  L.R.A.igiSC,  and  unlawful,  und«r  tKe  Act  of  February  4, 

939.  118  N.  E.  653.     This  might  stand  on  1887,  |  2,  nbich  probibita  any  carrier  from 

much  the  aame  footing  as  liability  under  charging  or  receiving  from  any  perRou  a 

the  common  law  of  a  state  to  a  person  in-  greater  compensation  than  it  receive*  from 

jnred  by  the  driver-B  negligence.     But  "other  person   lor  dom^  for  him  a  like 

* ,.  '  __  I  „_„„„.».;„I^ki-  ..,.1  tnnst  and  contemporaneous  service  under  aubstan- 

«ven  the  most  nnqnestionable  and  moat  j,^„    ^,^;i|;^  drcumstancea  and  condition!, 

muversally  applicable  of  state  laws,  such  [Po/oihec  case..  •«  Carrier^  ill.  e.  In  DlgHt 

aa  those  concerning  [57]   murder,  will  Sup.  Ct.  i(wb.] 

not  be  allowed  to  control  the  conduct  Inleretate    Commerce    OommlssioB    — 

of  R  marshal  of  the  United  States,  act-  flndlnga  of  fact  —  Judicial  review. 

ing  under  and  in  pnrauance  of  the  laws  „      «■  Findings   of   fact   by   tb«   Ipteratate 

^the  United  Stites.  Re  Neagle,  135  S^^iV^H^^M'^l'l^h^HJ' w  i™^.^^^ 
w  n  1  nj  T  1  tr  tn  a  7>.  n  _  determination  of  which  li  by  law  imposed 
^8.  1,  34  L.  od.  55,  10  Sup.  Ct.  Kep.  „p<,„  ^^,^  Commisaion,  can  U>  disturbS^  by 
™8.  judicial  decree  only  in  cases  where  the  Corn- 
It  Memg  to  na  that  the  imraunity  of  miaaion's  action  ia  arbitrary,  or  tran- 
tbe  inatmments  of  the  United  States  acenda  the  legitimate  bounda  of  ita  author- 
from  state  control  in  the  performance  of  ity. 

their    duties    exUnds    to    a    requirement  '^Sfl^lS;''  ^^'^j^^  BupTIl'ibosT'"^  *^'"°' 

that  they  desist  from  performance  until  ,„tc„,.;e    commerce    Commlaalon    - 

they  satisfy  a  state  officer,  upon  exam-  ^^^^^  _  „g„eness  or  nncenalnty. 

ination,  that  they  are  competent  for  a  3   j^  ^^^^  ol  the  IntersUte  Commerce 

Becessary  part  of  tbem,  and  pay  a  fee  Commission  directing  railway  carriers  en- 

for  permission  to  go  on,    Suob  a  require-  tering  a  specified  city  to  desist  from  abaorb- 

ment  does  not  merely  touch  the  govern-  ing  awitching  charges  on  certain  interstate 

ment  servants  remotely  by  a  general  rule  carload  freight,   while  refuaing   to  abaorb 

of  conduct;  it  lays  hold  of  them  in  their  such  charges  on  like  carload  ahipmenta  for 

specific  ftttampt  to  obey  orders,  ioi  re-  "  '"">  '.n*!,  contemporaneous  aervice  under 

quires  qualifications  in  addition  to  thoae  ''ub«t  ant  tally     aimilar     circumsUncea     and 

r!..ii_               >i_                    ^ji  conditiona.  such  practices  havino  been  found 

Uttt  tbe  government  has  pronounced  suf-  ^  i„  ^„.^^^^    ^^„i^-,„^i       ,«d  unlawful, 

fieienL     It  is  tbe  duty  of  the  Depart-  „iti,in  the  Act  of  February  *,  1887.  5  2, 

Mtent   to  employ  persons  competent   for  „nd   to   establish   on   or   before   a   apecilied 

their  work,  and  tbat  duty  it  most  be  pre-  Jate,  and  thereafter  to  maintain,   uniform 

nuned  has   been  performed.      Keim   v.  regulations  and  practices  for  tUe  absorption 

United  SlaUs,  177  U.  S.  290,  293,  44  L.  •*'  cliat-ges   for   the  ewitcliing  of   intersUte 

•d.  774,  775,  20  Sup.  Ct.  Rep.  674.  ^''^.  '"'k^'  "^  "'"  '"'•  ""*  "  ,'*'.''=5» 

,    ,  '         '  ^\  !■      . «  jj^  higher  rates  or  charges  on  such  freight 

Judgment  reversed.  than   they   contemporaneously   collect   from 

other  shippers  or  receivers  at  that  point  for 

Hr.    Justice  Pitney  and  Mr.  Justice   a  like  ana  contemporaneous  aervice  under 

MeKaynoldB  dissent.  substantially     similar 


conditions.—ia  not  too  vague  and  u 
to  be  enforceable. 
^—^—  [For  other  cases,  see  Interstate  Commerce  Com- 

mlasiOD.   Id   Dlaeal   Sup.   Ct   lUOB.J 

SEABOARD  AIB  UNE  RAILWAY  OOM- 

PANY,     Seaboard     Air     Line     Railway,  [No.  27.) 

Southern  Railway  Company,  and  Atlan- 
tic Coast  Une  Railroad  Company,  Appta,    Argued  October  8  and  11,  1020.     Decided 


November  8,  1020. 


DNTTED  STATES  OF  AMERICA.   InUr-    - 
atata  Commerce   Commiaaion,  and  Rich-       Hote. — As  to  duty  of  earner  to  fur- 
mond  Chamber  of  Commerce.  nisb  equal  connecting  facilities  to  other 

carriers — see  note  to  Pennsylvania  Co. 
(See  8.  C.  Reporter's  ed.  S1-43.)  v.  United  States,  59  L.  ed.  U.  S.  616. 

On  the  right  of  a  carrier  to  discrlm- 

Oarrlers  -  dUcrlmlnatlo.  -  abaorblng    ''"''?  ^^^^  respect  to  special  or  nnueual 

swltcblnc  charges.  service — see  note  to  btate  ex  rel.  EUu 

1.  The  practtce  of  railway  earrlers  en-    v.  Atlantic  Coast  Line  R.  Co.  12  L.E.A. 

tertnc  a  certain  city  to  ab«>rb  switchbg    (M.B.)  606. 

•ft  ti.  ad.  9  \'^\ 


SUPREME  CX)URT  OF  THE  UNITED  STATES.  Oct.  Temu, 

APPEAL  from  the  District  Court  of  the  roads  which  make  up  the  new  and 

the  United  States  for  the  Eastern  independent  line. 
District   of   Virginia   to   review   a  de-       Chicago  &  N.  W.  R.  Co.  v.  Osborne, 

eree  dismissing  the  petition  in  a  suit  52    Fed.   912;    Re   Through   Routes    & 

to  enjoin  the  enforcement  of  an  order  Through   Rates,   12   Inters.   Com.    Rep. 

of  the  Interstate  Commerce  Commission  166;  Kansas  City  Southern  R.  Co.  v. 

TOgulating  the  absorption  of  switching  C.  H.  Albers  Commission  Co.  223  U.  S. 

charges.    Affirmed.  673,  56  L.  ed.  556,  32  Sup.  Ct.  Rep.  316. 
See  same  case  below,  249  Fed.  368.  This    court   has    defined    the    phrase 

The  facts  are  stated  in  the  opinion.  "like  and  contemporaneous  service." 
Messrs.    Olandiam    B.    Northrop    and       ^"^l  ^*^e  .C»se    (Interstate    Com- 

Prank  W.  Owathmey  argued  the  cause  ?f ^iS"  T'l' 26/s6  I  T%f  Alf 

and  filed  a  brief  for  appellants:  ^    >  I       »      oo  ' J  c   '  ^nl  o®*  *oI?" 

Section  2  of  the  Interstate  Commerce  J?^-  ^om.  Rep  92, 12  Sup.  Ct.  Rep.  844; 

Act  has  no  application  whatever  except  5°'^°,^  ?«  r^V"  qS?' « t  Statw,  117 

where  the  hail  is  over  the  same  line,  F^,^-^'  ^^  L.  ed.  920,  6  Sup.  Ct.  Rep. 

the  same  distance,  under  the  same  cir-  V^\VTIX-'^\^°a'-^Sl'''^^  ^'i*^' 

eumstances  of  cawiage.  ^^-  ^'  f^'  26  L.  ed.  884;  Texas  &  P. 

Wight  V.  United  States,  167  U.  S.  512,  ^-  ^o-  v.  Interstate  Commerce  Commis- 

618,  42  L.  ed.  258,  259,  17  Sup.  Ct.  Rep!  «'7'  l^^  J^'  S-  197,  231,  40  L.  ed.  940, 

822;    Interstate    Commerce   Commission  f}'^  ^''^-  ^T'  ^"^^  ^^^'  •^^•,?"5; 

V.  Alabama  Midland  R.  Co.  168  U.  S.  g*' #^?.- ^^„V  n   q"^n^  \^'''^^    ^'7^ 

144,  166,  167,  42  L.  ed.  414,  423,  18  Sup.  ^i  f  •  ^\rl  ^'  t\    io'  *        V.       Jl' 

Ct.   Rep.  45     2  Ann.   Rep.  -I.   C.   C.  f  ^UP.  Ct.  Rep.  91,  12  Ann.  Cas.  693. 

(1888)  p.  89;  Lancashire  &  Y.  R.  Co.  ^.^^  also  Interstate  Commerce  Commis- 

V.  Greenwood,  L.  R.  21  Q.  B.  217,  55  "°°  \  ^"i?°"  *  ^•^-  ,^\  \  ^P/e". 
L  T  N  S   58  P'       '  '  United  States 

'The  Wight  Case  is  conclusive  of  the  1^^}^^%  f  S'.^-  ^-  ^'  ^^  ^'  ^-  ^- 
case  at  bar.  ' 

Wight  V.  United  States,  167  U.  S.  512,       Mr.  Blackburn  Esterline,  Special  As- 

42  L.  ed.  258,  17  Sup.  Ct.  Rep.  822.  sistant  to  the  Attorney  General,  argued 

Each  station  is  a  point  of  departure  the  cause,  and,  with   Solicitor  General 

or  arrival;  not  entire  city,  district,  or  Frierson,  filed  a   brief  for  the  United 

community.  States: 

Denaby   Main    Colliery   Co.    v.    Man-       The  findings  of  the  Commission   are 

Chester,  S.  &  L.  R.  Co.  L.  R.  11  App.  conclusive  that  the  traffic  on  which  the 

Caa.  97,  55  L.  J.  Q.  B.  N.  S.  181,  54  switching  charges  are  absorbed  or  non- 

L.  T.  N.  S.  1,  60  J.  P.  340,  6  Eng.  Ry.  absorbed   is   handled    in   the   Richmond 

&  C.  Traffic  Cas.  133;  Murray  v.  Glasgow  switching  district  under  similar  circum- 

&  S.  W.  R.  Co.  11  Sc.  Sess.  Cas.  4th  stances  and  conditions, 
series,  205 ; 'Lancashire  &  Y.  R.  Co.  v.       Atchison,  T.  &  S.  F.  R.  Co.  v.  United 

Greenwood,  L.  R.  21  Q.  B.  215,  55  L.  T.  States,  231  U.  S.  736,  58  L.  ed.  460,  34 

N.  S.  58;   Chicago  Stock   Yards  Cases  Sup.  Ct.  Rep.  316;  Baltimore  &  O.  R. 

(Interstate    Commerce    Commission    v.  Co.  v.  United  States,  215  U.  S.  481,  494, 

Chicago,  B.  &  Q.  R.  Co.  186  U.  S.  320,  54  L.  ed.  292,  297,  30  Sup.  Ct.  Rep.  164; 

46  L.  ed.  1182,  22  Sup.  Ct.  Rep.  824;  Cincinnati,  H.  &  D.  R.  Co.  v.  Interstate 

Interstate     Commerce     Commission     v.  Commerce   Commission,  206  U.   S.  142, 

Stickney,  215  U.  S.  98,  64  L.  ed.  112,  J^f »  ^l  L.  ed.  995,  1001,  27  Sup.  Ct.  Rep. 

30  Sup.  Ct.  Rep.  66).  ^^J,  Interstate   Commerce   Commission 

Switching  is  a  part  of  railroad  trans-  Ji  ^,*VnTi  ?'  ^;i  \Id  ^k^^'ic^^^^  ^V^' 

•v^*f«+;^.,   ««^  ^^o^o«.*»  ;-  «/.f  ««^  ««««*  8S»  11^>  ^  ^'  ed.  946,  958,  30  Sup.  Ct 

portation,  and  drayage  is  not  and  never  ^^^    ^^^,    i^t^^t^^e    Commerce    Com- 

nas  Deen.  mission  v.  Illinois  C.  R.  Co.  215  U.  S. 

Illinois  C.  R.  Co    v.  De  Fuentes^^2^^^  452,  470,  477,  54  L.  ed.  280,  287,  290, 

?;n^-oPI[  ^^  nl  ^^'  ^^^^r-^vV^l^^  30  Sup.  Ct.  Rep.  155;  Interstate  Com- 

840,   35   Sup.  Ct.   Rep.   275;   Interstate  merce  Commission  v.  Louisville  &  N.  R 

Commerce  Commission  v.  Detroit,  G.  H.  Co.  227  U.  S.  88,  57  L.  ed.  431,  33  Sup. 

&  M.  R.  Co.  167  U.  S.  633,  42  L.  ed.  ct.  Rep.  185;  Interstate  Commerce  Com- 

806,  17  Sup.  Ct.  Rep.  986.  mission  v.  Union  P.  R.  Co.  222  U.  S. 

'  When  two  or  more  railroads  form  a  541,  547,  56  L.  ed.  308,  311,  32  Sup.  Ct. 

through  route  at  a  through  rate,  a  new  Rep.  108;   Illinois   C.  R.  Co.  v.  Inter- 

and     independent    line    is     constituted  state  Commerce  Commission,  206  U.  S. 

which  is  not  the  same  line  aa  either  of  441|  454,  467|  466,  51  L.  ed.  1128,  1133, 
!»•  «54  U.  S. 


1920. 
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1134,  1138,  27  Sup.  Ct.  Rep.  700;  Lob 
Angeles  Switching  Case  (Interstate 
Commeree  Commission  v.  Atchison,  T. 
&  S.  F.  R.  Co.)  234  U.  S.  294,  68  L.  ed. 
1319,  34  Sup.  Ct.  Rep.  814;  Louisville  & 
N.  R.  Co.  V.  United  States,  238  U.  S.  1, 

59  L.  ed.  1177,  35  Sup.  Ct.  Rep.  696; 
O'Keefe  v.  United  States,  240  U.  S.  294, 

60  L.  ed.  651,  36  Sup.  Ct.  Rep.  313; 
Pennsylvania  Co.  v.  United  States,  236 
U.  S.  351,  59  L.  ed.  616,  P.U.R.1915B, 
261,  35  Sup.  Ct.  Rep.  370;  Pre-cooling 
Case  (Atchison,  T.  &  S.  F.  R.  Co.  v. 
United  States)  232  U.  S.  199,  58  L.  ed. 
568,  34  Sup.  Ct.  Rep.  291;  Procter  & 
G.  Co.  V.  United  States,  225  U.  S.  282, 
66  L.  ed.  1091,  32  Sup.  Ct.  Rep.  761; 
Texas  &  P.  R.  Co.  v.  Interstate  Com- 
merce Commission,  162  U.  S.  197,  233, 
40  L.  ed.  940,  952,  5  Inters.  Com.  Rep. 
405,  16  Sup.  Ct.  Rep.  666 ;  United  States 
V.  Louisville  &  N.  R.  Co.  236  U.  S.  314, 
59  L.  ed.  245,  35  Sup.  Ct.  Rep.  113; 
United  States  v.  Merchants  &  Mfrs. 
Traffic  Asso.  242  U.  S.  178,  61  L.  ed. 
233,  37  Sup.  Ct.  Rep.  24. 

The  phrase,  ''under  substantially 
similar  circumstances  and  conditions," 
as  written  in  §  2,  refers  to  matters  of 
carriage,  and  does  not  include  compe- 
tition. 

Delaware,  L.  &  W.  R.  Co.  v.  Inter- 
state Commerce  Commission,  166  Fed. 
499;  Interstate  Commerce  Commission 
V.  Alabama  Midland  R.  Co.  168  U.  S. 
144,  166,  42  L.  ed.  414,  423,  18  Sup.  Ct. 
Rep.  45;  Interstate  Commerce  Commis- 
sion V.  Delaware,  L.  &  W.  R.  Co.  220 
U.  S.  235,  253,  55  L.  ed.  448,  457,  31 
Sup.  Ct.  Rep.  392;  Lehigh  Valley  R.  Co. 
V.    United    States,   243   U.    S.   444-446, 

61  L.  ed.  839-841,  37  Sup.  Ct.  Rep.  397; 
Pennsylvania  R.  Co.  v.  International 
Coal  Min.  Co.  97  C.  C.  A.  383,  173  Fed. 
1;  Wight  V.  United  States,  167  U.  S. 
512,  42  L.  ed.  258,  17  Sup.  Ct.  Rep.  822. 

Mr.  Oharles  W.  Needham  argued  the 
cause,  and,  with  Mr.  P.  J.  Farrell,  filed 
a  brief  for  the  Interstate  Commerce 
Commission : 

The  switching  of  cars  performed  by 
and  for  the  line  carrier  in  the  receipt 
and  delivery  of  freight  is  service  essen- 
tial to,  and  embraced  within,  the  under- 
taking to  transport  the  property. 

Los  Angeles  Switching  Case  (Inter- 
state Commerce  Commission  v.  Atchi- 
son, T.  ft  S.  F.  R.  Co.)  234  U.  S.  294, 
310,  58  L.  ed.  1319,  1327,  34  Sup.  Ct. 
Rep.  814;  Illinois  C.  R.  Co.  v.  De 
Fuentes,  236  U.  S.  157,  59  L.  ed.  517, 
P.U.R.1915A,  840,  35  Sup.  Ct.  Rep.  275 ; 
HutehinsoDi  Carr.  3d  ed.  §  711;  Cov- 
•5  Jj.  ed. 


ington  Stock-Tards  Co.  v.  Keith,  139 
U.  8.  128,  135,  35  L.  ed.  73,  76,  11  Sup. 
Ct.  Rep.  469;  North  Pennsylvania  R. 
Co.  V.  Commercial  Bank,  123  U.  S.  727^ 
734,  31  L.  ed.  287,  290,  8  Sup.  Ct.  Rep. 
266;  Interstate  Commerce  Commission 
V.  Chicago,  B.  &  Q.  R.  Co.  186  U.  S. 
320,  46  L.  ed.  1182,  22  Sup.  Ct.  Rep. 
824,  4  Elliott,  Railroads,  2d  ed.  §{ 
1521,  1522,  and  cases  cited. 
This    court    has    several    times    con- 

•  

8 trued  §  2  of  the  Interstate  Commerce 
Act. 

Intel  state  Commerce  Commission  v. 
Baltimore  &  O.  R.  Co.  145  U.  S.  263, 
281,  36  L.  ed.  699,  705,  4  Inters.  Com. 
Rep.  92,  12  Sup.  Ct.  Rep.  844;  Texas  ft 
P.  R.  Co.  V.  Interstate  Commerce  Com-, 
mission,  162  U.  S.  197,  218,  40  L.  ed. 
940,  947,  5  Inters.  Com.  Rep.  405,  16 
Sup.  Ct.  Rep.  666;  Wight  v.  United 
States,  167  U.  S.  512,  42  L.  ed.  258,  17 
Sup.  Ct.  Rep.  822;  Interstate  Commerce 
Commission  v.  Alabama  Midland  R.  Co. 
168  U.  S.  144,  166,  167,  42  L.  ed.  414, 
423,  18  Sup.  Ct.  Rep.  45;  Interstate 
Commerce  Commission  v.  Delaware,  L. 
&  W.  R.  Co.  220  U.  S.  235,  252,  253,  56 
L.  ed.  448,  457,  31  Sup.  Ct.  Rep.  392; 
Lehigh  Valley  R.  Co.  v.  United  States, 
243  U.  S.  444-446,  61  L.  ed.  839-841, 

37  Sup.  Ct.  Rep.  397;  Interstate  Com- 
merce Commission  v.  Detroit,  G.  H.  & 
M.  R.  Co.  167  U.  S.  633,  644,  42  L.  ed. 
306,  310,  17  Sup.  Ct.  Rep.  986 ;  St.  Louis 
Southwestern  R.  Co.  v.  United  States, 
245  U.  S.  136,  139,  62  L.  ed.  199,  206, 

38  Sup.  Ct.  Rep.  49. 

Findings  of  fact  by  the  Commission 
are  conclusive. 

Procter  &  G.  Co.  v.  United  States, 
225  U.  S.  282,  297,  298,  56  L.  ed.  1091, 
1096,  1097,  32  Sup.  Ct.  Rep.  761 ;  United 
States  V.  Louisville  &  N.  R.  Co.  235  U. 
S.  314,  320,  59  L.  .ed.  245,  250,  35  Sup. 
Ct.  Rep.  113. 

[59]  Mr.  Justice  Day  delivered  the 
opinion  of  the  court: 

In  this  case  a  petition  was  filed  in  the 
district  court  of  the  United  States  for 
the  eastern  district  of  Virginia  to  enjoin 
an  order  of  the  Interstate  Commerce 
Commission  concerning  the  absorption 
of  switching  charges  on  the  lines  of  the 
Seaboard  Air  Line  Railway  Company, 
the  Seaboard  Air  Line  Railway,  South* 
em  Railway  Company,  and  Atlantic 
Coast  Line  Railway  Company  within  the 
switching  limits  of  these  roads  as  estab- 
lished at  Richmond,  Virginia. 

The  Commission's  order  was  made 
upon  a  petition  of  the  Richmond  Cham-' 

lai 
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ber  of  Commerce,  averring  that  the  prac- 
tice of  the  railroads  was  discriminatory 
and  unlawful,  and  violative  of  §  2  of 
the  Act  to  Regulate  Commerce.  From 
the  facts  found  by  the  Commission  it 
appears  that  the  appellant  railroad  com- 

Sanies  bring  freight  from  the  South  to 
ichmond,  Virginia,  where  the  same  is 
delivered  to  industries  in  the  switching 
limits  of  that  city.  If  the  freight  is  re- 
ceived at  a  point  served  by  any  two  or 
more  of  the  carriers,  the  switching 
charge  is  absorbed  if  the  freight  be  de- 
livered on  the  line  of  either.  But  if  the 
delivery  is  to  an  industry  served  only  by 
a  noncompetitive  carrier,  the  switching 
charge  is  not  absorbed.  The  Commis- 
sion illustrated  the  point  by  an  example : 
''Oxford,  North  Carolina,  is  a  point 
reached  both  by  the  Southern  and  the 
Seaboard,  but  not  by  the  Chesapeake  & 
Ohio.  Norlina,  North  Carolina,  is  a  local 
point  on  the  Seaboard.  Assume  that  in- 
dustries A,  B,  and  C  [referring  to  a 
diagram]  on  the  Seaboard,  the  Southern, 
and  the  Chesapeake  &  Ohio,  respectively, 
are  similarly  located  with  regard  to  the 
interchange  tracks  of  the  three  carriers 
at  Richmond.  On  trafi^c  from  Oxford  to 
industry  B  on  the  Southern,  the  Sea- 
board will  absorb  the  Southern's  switch- 
ing charges.  But  on  traffic  from  Oxford 
to  industry  C,  on  the  Chesapeake  & 
Ohio,  the  Seaboard  refuses  to  absorb  the 
Chesapeake  &  Ohio's  switching  [60] 
charges.  On  traffic  from  and  to  Nor- 
lina, a  local  point,  however,  the  Sea- 
board refuses  to  absorb  all  switching 
charges  whatsoever  to  any  off-line  in- 
dustry." 

The  order  complained  of  directed  the 
three  carriers  to  cease  and  desist,  on  or 
before  August  1,  1917,  and  thereafter  to 
abstain,  from  absorbing  switching 
charges  on  certain  interstate  carload 
freight  at  Richmond,  Virginia,  while  re- 
fusing to  absorb  such  charges  on  like 
carload  shipments  for  a  like  and  con- 
temporaneous service  under  substantial- 
ly similar  circumstances  and  conditions, 
such  practices  having  been  found  in  a 
supplemental  report  to  be  unjustly  dis- 
criminatory and  unlawful  within  §  2  of 
the  Act  to  Regulate  Commerce;  and  "to 
establish,  on  or  before  August  1,  1917, 
.  .  .  and  thereafter  to  maintain  and 
apply  uniform  regulations  and  practices 
for  the  absorption  of  charges  for  the 
switching  of  interstate  carload  freight 
at  Richmond,  Virginia,  and  to  collect  no 
higher  rates  or  charges  from  shippers 
and  receivers  of  such  carload  freight  at 
Richmond,  Virginia,  than  they  contem- 

Kraneon^  collect  from  any  other  ship- 


per  or  receiver  of  such  carload  freight  at 
Richmond,  Virginia,  for  a  like  and  con- 
temporaneous service  under  substantial- 
ly similar  circumstances  and  conditions." 
44  Inters.  Com.  Rep.  455. 

The  district  court  denied  the  applica- 
tion for  an  injunction,  and  ordered  that 
the  petition  be  dismissed.    249  Fed.  368. 

The  contention  of  the  appellants  is 
that  the  carriage  is  not  a  like  and  con- 
temporaneous service  in  the  transporta- 
tion of  a  like  kind  of  traffic  under  sub- 
stantially similar  circumstances  and 
conditions. 

Section  2  of  the  Act  to  Regulate  Com- 
merce provides: 

"That  if  any  common  carrier  subject 
to  the  provisions  of  this  act  shall,  direct- 
ly or  indirectly,  by  any  special  rate, 
rebate,  drawback,  or  other  device, 
charge,  demand,  collect,  or  receive  from 
any  person  or  persons  a  greater  or  less 
compensation  for  any  service  rendered, 
or  to  be  rendered,  [61]  in  the  transpor- 
tation of  passengers  or  property,  sub- 
ject to  the  provisions  of  this  act,  than  it 
charges  demands,  collects,  or  receives 
from  any  other  person  or  persons  for 
doing  for  him  or  them  a  like  and  con- 
temporaneous service  in  the  transporta- 
tion of  a  like  kind  of  traffic  under  sub- 
stantially similar  circumstances  and 
conditions,  such  common  carrier  shall  be 
deemed  guilty  of  unjust  discrimination, 
which  is  hereby  prohibited  and  declared 
to  be  unlawful."  February  4,  1887,  24 
Stat,  at  L.  379,  chap.  104,  Comp.  Stat. 
§  8564,  4  Fed.  Stat.  Anno.  2d  ed.  p.  371. 

Upon  this  controversy  the  Commis- 
sion, in  its  report,  said: 

"Complainant  insists  that  when  the 
line-haul  carrier  reaches  the  common 
point  and  competes  for  the  traffic 
to  or  from  Richmond  proper,  the  ab- 
sorption of  the  switching  charges 
should  not  be  confined  to  that  traffic 
for  which  the  switching  line  com- 
petes for  the  entire  haul.  That  is,  if 
the  Seaboard  absorbs  the  switch- 
ing charges  for  the  shipper  on  the  termi- 
nal tracks  of  the  Southern,  it  should 
also  absorb  the  switching  charges  for  the 
shipper  on  the  terminal  tracks  of  the 
Chesapeake  &  Ohio.  Unless  this  is  done, 
complainant  contends  that  the  two  ship- 
pers are  not  upon  an  equality,  since  the 
Seaboard  pays  for  a  delivery  service  to 
shippers  on  the  terminal  tracks  of  the 
Southern,  and  declines  to  pay  for  a  sim- 
ilar delivery  service  to  shippers  on  the 
terminal  tracks  of  the  Chesapeake  ft 
Ohio.     ... 

"Section     2     is    primarily     directed 

against  discrimination  between  shippers 
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located  in  the  same  community.     It  is  814,  and  cases  cited;  Pennsylvania  R. 

aimed    to    put    all    shippers    within    a  Co.  v.  United  States,  23G  U.  S.  351,  361, 

switching    district    upon    a    substantial  59  L.  ed.  616,  623,  P.U.R.1915B,  261,  35 

equality.    It  provides  that  where  a  car-  Sup.  Ct.  Rep.  370. 

rier  receives  from  any  person  a  greater  The  Commission  did  not  hold  that 
compensation  for  any  service  rendered  switching  charges  must  be  always  the 
in  the  transportation  of  passengers  or  same.  But  did  hold  that  they  must  be 
property  than  it  receives  from  any  oth-  alike  where  the  service  was  rendered 
er  person  for  doing  for  him  a  Mike  and  under  substantially  similar  circum- 
contemporaneous  service  in  the  trans-  stances  and  conditions.  The  Commis- 
portation  of  a  like  kind  of  traffic  under  sion's  report  says : 
substantially  similar  circumstances  and  '^We  do  not  consider  that  the  carriers 
conditions,  such  common  carrier  shall  be  must  absorb  the  switching  charges  in- 
deemed  guilty  of  unjust  discrimination,'  discriminately  to  all  industries  within 
— a  discrimination  which  is  prohibited  the  switching  limits  of  Richmond  if  they 
and  declared  to  be  unlawful.  [62]  choose  to  absorb  the  switching  charges 
Under  this  section  it  is  settled  that  the  to  any  one  industry  off  their  rails.  [63] 
competition  of  rival  carriers  as  such  The  illegality  herein  found  to  exist  is 
does  not  constitute  substantially  dissim-  the  receiving  of  a  greater  compensation 
ilar  circumstances  to  justify  a  differ-  for  one  service  than  for  a  like  service 
enee  in  treatment."  under     substantially     similar     circum- 

We  are  of  opinion  that  the  Commis-  stances    and    conditions.      To    take    a 

sion    was     correct     in    regarding     the  concrete   example,   and  referring   again 

service  in  question  as  a  like  and  con-  to     the     diagram:       Suppose     industry 

temporary  service  rendered  under  sub-  C  were  5  miles  distant  from  the  inter* 

stantially     similar     circumstances     and  change   tracks  of   the   Seaboard,   while 

conditions,  and  amply  sustained  as  mat-  industry  B  were  only  2  miles  distant. 

ter  of  law  in  Wight  v.  United  States,  167  Suppose     the     Chesapeake     &     Ohio's 

U.  S.  512,  42  L.  ed.  258,  17  Sup.  Ct.  Rep.  switching  charge  amounted  to  $5,  while 

822,  and  Interstate  Commerce  Commis-  that  of  the  Southern  was  $2.     If  the 

sion  V.  Alabama  Midland  R.  Co.  168  U.  Seaboard    absorbed    the    Southern's    $2 

S.  144,  42  L.  ed.  414,  18  Sup.  Ct.  Rep.  switching  charge  on  traffic  to  industry 

45.     The  principle  established  in  these  B,  we  do  not  consider  that  it  must  ab- 

eases  is  that  the  statute  aims  to  establish  sorb  the  entire  $5  switching  charge  of 

equality  of  rights  among  shippers  for  the  Chesapeake  &  Ohio  on  traffic  to  in- 

earriage  under  substantially  similar  cir-  dustry  C,  but  only  to  the  extent  to  which 

eumstances  and  conditions,  and  that  the  the  service  is  similar.     In  other  words, 

exigencies  of  competition  do  not  justify  it  would  probably  be  necessary  for  the 

discrimination  against  shippers  for  sub-  Seaboard  to  absorb  $2  of  the  $5  charge 

stantially  like  services.  of  the  Chesapeake  &  Ohio.'' 

Moreover,  the  determination  of  ques-  The  practice  condemned  by  the  Com- 

tions  of  fact  is  by  law  imposed  upon  mission,  as  its  report  and  order  show, 

the  Commission,  a  body  created  by  stat-  was  that  of  absorbing  switching  charges 

nte  for  the  consideration  of  this  and  like  only  when  the  line-haul  carrier  competes 

matters.    The  findings  of   fact   by  the  ^ith  the  switching  line ;  and  refusing  to 

Commission  upon  such  questions  can  be  absorb  such  charges  when  the  switching 

disturbed  by  judicial  decree  only  m  cases  ^^^  ^^^g  ^^^  compete  with  the  line-haul 

when^  their  action  is  arbitrary,  or  tran-  ^^^^^        ^j^.     ^^^  Commission  held,  was 

seends   the  legitimate   bounds   of   their  i-^-    '•„♦;'     «,;fu;«  fu«  r««o«;n«  ^f  s 

authority.    Interstate    Commerce    Com-  ^'^TT  t^^   p     ^  the  meaning  of  § 

mission  V.  Louisville  &  N.  R.  Co.  227  U.  I  ">}  *^«  ^^^  .^^  Regulate  Commerce.  We 

S.  88,  57  L.  ed.  431,  33  Sup.  Ct.  Rep.  185 ;  ^^d  no  occasion  to  disturb  this  ruling  as 

Pre-cooling  Case  (Atchison,  T.  &  S.  F.  arbitrary  in  character  or  beyond  the  au- 

R.  Co.  V.  United  States)  232  U.  S.  199,  thority  of  the  Commission. 

58  L.  ed.  568,  34  Sup.  Ct.  Rep.  291 ;  Los  We  find  no  merit  m  the  contention 

Angeles     Switching     Case     (Interstate  that  the  order  of  the  Commission  was 

Commerce  Commission  v.  Atchison,  T.  &  too  vague  and  uncertain  to  be  enforced. 

S.  P.  R.  Co.)  234  U.  S.  294,  311,  312,  58  Affirmed. 
L.  ed.  1319,  1327, 1328,  34  Sup.  Ct.  Rep. 

•5  li.  ed.  ISS 
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[64]  H.  TURNER  and  S.  Morton  Turner, 
Executors  of  the  Estate  of  J.  0.  Morton, 
Deceased,  Plffs.  in  Err., 

?. 

J.    P.   WADE,    Sheriff   of    Brooks   County, 

Georgia. 

(See  S.  C.  Reporter's  ed.  64-70.) 

Taxes  —  assessment  —  Increasing  valu- 
ation. {  - 

1.  The  board  of  assessors,  when  in- 
creasing the  valuation  of  property  re- 
turned for  taxation,  is  not  required,  by 
Ga.  Laws  1913,  p.  123,  §§  6  and  7,  to  give 
any  notice  to  the  taxpayer,  nor  is  oppor- 
tunity given  him  to  be  heard  as  of  right 
before  the  assessment  is  finally  made 
against  him,  but  provision  is  made  for.  no- 
tice of  the  assessment  to  the  taxpayer 
after  it  is  made,  and,  in  the  event  of  his 
dissatisfaction,  an  arbitration  is  to  afford 
a  hearing,  this  hearing  being  all  that  the 
statute  contemplates  that  the  taxpayer 
shall  have. 

[For  other  cases,  see  Taxes.  III.  b.  In  Digest 
Sup.  Ct.  1908. J 

Constitutional  law  —  due  process  of 
law  —  tax  matters  —  notice  and  hear- 
ing. 

2.  Due  process  of  law  is  not  afforded  a 
taxpayer  where  the  county  board  of  asses- 
sors, conformably  to  the  state  tax  law,  in- 
creased the  valuation  of  his  property  as  re- 
turned for  taxation  without  notice  or  hear- 
ing, other  than  notice  given  after  the  as- 
sessment was  made  and  a  hearing  in  the 
arbitration  provided  for  in  case  of  the  tax- 
payer's dissatisfaction,  and  such  arbitration 
failed  because  the  arbitrators  could  not 
agree  within  the  ten-day  period  fixed  by 
law,  and  hence  no  majority  award  could  be 
made,  though  all  believed  the  assessment 
was  too  high. 

I  For  other  cases,  see  Constitutional  Law,  726- 
744.  in  Digest  Sup.  Ct.  1008.) 

[No.  29.] 

Argued  November  14,  1919.  Restored  to 
docket  for  reargument  January  5,  1920. 
Reargued  October  11,  1920.  Decided  No- 
vember 8,  1920. 

Note. — ^As  to  what  constitutes  due 
process  of  law,  generally — see  notes  to 
People  V.  O'Brien,  2  L.R.A.  255;  Kuntz 
V.  Sumption,  2  L.R.A.  655;  Re  Gannon, 
6  L.R.A.  359;  Ulman  v.  Baltimore,  11 
L.R.A.  224;  Oilman  v.  Tucker,  13  L.R.A. 
304 ;  Pearson  v.  Yewdall,  24  L.  ed.  U.  S. 
436;  and  Wilson  v.  North  Carolina,  42 
L.  ed.  U.  S.  865. 

On  notice  and  hearing  required,  gen- 
erally, to  constitute  due  process  of  law 
^-see  notes  to  Kuntz  v.  Sumption,  2 
L.R. A.  657 ;  Chauvin  v.  Valiton,  3  L.R.A. 
104;  and  Ulman  v.  Baltimore,  11  L.R.A. 
225. 

On  constitutional  restriction  on  pow- 
er of  taxation — see  note  to  Birmingham 

▼.  Klein,  8  L.B.A.  369. 
tS4 


]N  ERROR  to  the  Supreme  Court  of  the 
State  of  Georgia  to  review  a  decree 
which,  upon  a  second  appeal,  affirmed  a 
decree  of  the  Brooks  Superior  Court, 
dismissing  a  suit  to  enjoin  the  enforce- 
ment of  a  tax.  Reversed  and  remanded 
for  further  proceedings. 

See  same  case  below  on  first  appeal, 
146  Ga.  600.  91  S.  E.  690;  on  second  ap- 
peal,  147  aarSBBTPS^rETiSaO. 

The  facts  are  stated  in  the  opinion. 

Mr.  Arthur  O.  Powell  argued  the 
cause  on  both  original  and  rearguments, 
and,  with  Messrs.  John  D.  Little, 
Marion  Smith,  and  Max  F.  Goldstein, 
filed  a  brief  for  plaintiffs  in  error: 

Where  a  statute  provides  for  the 
assessment  of  taxes  without  the  law  it- 
self giving  the  taxpayer  such  an  oppor- 
tunity to  be  heard  at  some  such  stage 
of  the  proceeding  as  to  make  the  hear- 
ing effective  in  the  determination  of  the 
question,  there  is  a  violation  of  the  due 
process  clause  of  the  Federal  Constitu- 
tion. 

Davidson  v.  New  Orleans,  96  U.  S.  97, 
24  L.  ed.  616;  Central  of  Georgia  R.  Co. 
V.  Wright,  207  U.  S.  127,  52  L.  ed.  134, 
28  Sup.  Ct.  Rep.  47,  12  Ann.  Cas.  463. 

Mere  notice  and  opportunity  for 
hearing,  without  more,  will  not  satisfy 
the  requirements  of  due  process  of  law, 
if  the  hearing  itself  is  subject  to  such 
limitations  as  to  amount  to  a  depriva- 
tion of  this  right.  Regard  must  be  had 
to  substance,  and  not  merely  to  form. 

Fayerweather  v.  Ritch,  195  U.  S.  276, 
297,  299,  49  L.  ed.  193,  209,  210,  25  Sup. 
Ct.  Rep.  58;  Chicago,  B.  &  Q.  R.  Co.  v. 
Chicago,  166  U.  S.  226,  41  L.  ed.  979, 
17  Sup.  Ct.  Rep.  581. 

Mr.  Graham  Wright  argued  the  cause 
on  reargument,  and,  with  Mr.  R.  A. 
Denny,  Attorney  General  of  Georgia, 
filed  a  brief  for  defendant  in  error: 

We  have,  in  this  case,  the  three  essen- 
tial elements  to  make  due  process,  as 
repeatedly  held  by  this  court;  to  wit, 
notice  by  the  statute  to  fjM  taxpayers  of 
the  time  and  place  of  the  meetinjf  of  the 
assessors,  and  a  board  of  assessors  com* 
petent  and  able  to  hear  their  complaint. 

State  R.  Tax  Cases,  92  U.  S.  575,  23 
L.  ed.  669;  Kentucky  R.  Tax  Cases,  116 
U.  S.  321,  29  L.  ed.  414,  6  Sup.  Ct.  Rep. 
57;  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v. 
Backus,  154  U.  S.  421^25,  38  L.  ed. 
1031-1036,  14  Sup.  Ct.  Rep.  1114;  Bi- 
Metallic  Invest.  Cfo.  v.  State  Bd.  239  U. 
S.  441,  60  L.  ed.  372,  36  Sup.  Ct.  Rep. 
141;  Hagar  v.  Reclamation  Dist.  Ill  U. 
S.  701,  28  L.  ed.  569,  4  Sup.  Ct.  Rep. 
663;  Glidden  v.  Harrington,  189  U.  8. 
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2{9,  47  L  ed.  802,  23  8np.  Ct.  Rep.  624       Noi  do«  it  deprive  the  taxpayen  o{ 

22   Ifor.    Uin.    Bep.   630;    Londoner  v  the  eqiud  protection  of  the  laws. 
Denver,  210  U.  S.  385,  52  L.  ed.  1U2,  2C       Vestel  v.  Edwards,  143  Oa.  368,  85  S. 

Sup.    Ct.    Bep.    708;    Pullman    Co.    t  E.  187. 

Knott,  235  U.  S.  23,  50  L.  ed.  105,  3£        The  court  may  review  the  valuation 

Sup.  Ct.  Rep.  2.  placed  on  property  for  taxation,  where 

This  law  constitutes  notice  to  ever)  the  record  shows  that  it  was  imposed  in 

taxpayer  of  the  time  and  place  at  whicli  a  whimsical,  capricious,  or  unwarrant- 

the  assessment  is  to  be  made.  able  way  instead  of  by  the  judgment, 

Lander  v.  Mercantile  Nat.  Bank,  18G  since  such  valnatiop  would  be  no  assesa- 

U.  S.  468,  468,  469,  46  L.  ed.  1247,  1253,  ment. 

22  Sap.  Ct.  Rep.  908;  Andes  V.  Ely,  15£        Consolidated    Qaa    Co.    v.    Baltimore, 

U.    S.   313-323,  39  L.   ed.  997-1002,  IB  101  Md.  541,  1  L.B.A.fN.S.)    263,  109 

Sup.  Ct.  Rep.  954;  Merchants'  &  M.  Nat.  Am.  St.  Rep.  584,  61  Atl.  632. 
Bank   v.  Pennsylvania,  167  U.   S.  461-        An  appeal  is  not  necessary  to  enable 

466,  42  L.  ed.  236-238,  17  Sup.  Ct.  Rep.  a  board  of  equalieatiou  to  revise  a  tax 

829.  assessment    under    a    statute    providing 

The  arbitration  proceeding  is  notbin|>  that  the  board  was  created  for  the  par- 
more  than  an  appeal,  which  is  not  neces-  pose  of  revising  the  assessment  when 
sary  to  due  process.  And  the  state  of  returned  by  a  tax  assessor. 
Qeorgia  has  the  power  to  provide  for  State  Nat.  Bank  v.  Memphis,  116 
the  affirmation  of  the  judgment  of  the  Tenn.  641,  7  L.B.A.{N.S.)  663. 
lower  tribunal  through  a  failure  of  the  In  the  absence  of  grounds  justifying 
appellate  court  to  agree.  a  resort  to  a   court  of  equity   tor   in- 

Lott   v.   Pittman,   243  U.    S.   588,   61  junctive  relief,  the  decision  of  the  stat- 

L.  ed.  915,  37  Sup.  Ct.  Rep.  473.  utory    board    of   equalization,   declining 

w-_     r>viT^^A    TP-ii  „      »  *K_  to    reduce    the    assessed    valuation    of 

Mr.    Clifford    Walker,    former   Attor-  i.„j„    ■    „i„„.„  „„j  « , 

aJ   Z  „f  S?,  1™°,^^^  .l,i,k  y...  349,  16L.B.4.(NS.)  807,  94  ^.,.  129. 

!«»„  Vi.  S  .7.^?2r,l  ., '.r  '!■•  ■■"™"  «  '•  Vyer  who  b..  Med 

atiOD  DT  means  or  a  tair  and  just  assess-  ,„  f,„„i„i,  „  i;„.  Je  u;-  «_-  „_i     <     41. 

ment  oi  property  returned  for  taxation,  1°  f^f'j'^f  ''f  ^L    k*^  ?P     I  *    *  ? 

and  which  provides  for  notice  to  any  X,f  fL^^iiT^        L'*'''>,''"*,  ""* 

t _i.A._   „» »._...   1 iJ  wnere  the  failure  to  make  such  returns 

VI  thou  t    fraudulent     intent,     and 


crcBsea,   anu   tnat,   11   ne   la   aisaausuea  »_„_    _„    t,„„„„i.    i,„i;„*     «„.,_j  a 

_'ii.  tu-     »!■-       In.            1     1.  .  J     c  Irom    an    honest    belief,    founded    upon 

with  the  action  of  the  county  board  of    _„„„„_. ui     „_       j      tt.  4.  _i.  <     j 

*._  --.~.„«_.  ■_„.,■       nf    ™i  -     «  reasonable  grounds,  that  what  property 

tax  assessora  m  assessing  the  value  of  ^    ^^  ^    »     ^  ^;^^^^ 

but   property  for   taxation,  he  may  de-  t„^^,„'  Ins.  Co.  v.  Board  of  Assea- 

mand  an  arbitrst.on  of  the  question  of  ^^2  La.  129,  24  L.E.A.(N.S.)  389, 

the  valuation  of  the  property  returned  aj  gn    439                                  \.     "  /         • 

for  taxation,  and  which  provides  that,        ti.  '  ,     '  ._„  ,     ■  __„  ,_  * 


n  caw  ot  d.««reeme„t  ..  to  tbe  ,.I.c.  „f  ,„„;„„  I,  „;,  ,'j„Ji,i,,  ,^^ 

Hon  ct  .n  unp.r.,  the  couoty  coin.,.-  *;            j      ^           ,            '.jji,,^  ,„ 

>»neT.  d,.U  appoint  one,  and  the  arbi-  ;,,  ,„„  ,j,  „„„iy'b„.rf'3,,,rii. 

tr«lor«_«h«ll  render  their  dccisione  »ilh-  'f  „„  ,„  ,i.  j,.„,,,  '  ,„,  •    „.!;„.,, 


.    ^      ,       .        iL    J  .      .  iL  eation  to  the  district  court  is  uneoneti- 

1.  ten  da,,  from  th.  date  ot  the  naming  ,^„„„j  ,„j  ,„y 

of  th.  arbitrator  by  the  board,-i.  not  si,„„  ,   o.ag.  County,  76  Kan.  887, 

jjpngian    to  the  due  proc...  clan,,  ot  „  l.R.A.(N.S.)   716,  92  P«i.  604,  14 

the  Constitution  of  the  United  States,  j^jjjj  ^^^   jgg                                   ^ 

"^^.TJifirJ  mi's  S^S  nrji"  7°7<.  Under' the    Tenneuiee    statutes,    the 

n.^    V    j           'J         ,-,?^'    L5-  hoard   of  eqnaliaation   may   either  in. 

S  f\j  ^''if  w';,'"'"'    T  ,?'•  ^^'  «™"  or  reduce  aaaesuneite;   and  an 

^  £^       !,I  n     ™/.,'  ^  J    „  '«o'  "■'  ''  »  »'*•  hJ  'he  board  at  lu 

Bjinbndgj  116  a..  794,  43  S.  E    67;  „„  „„„        „a  „,')„  .  ppoo.eding 

Whit.  T.  Poreyth,  138  Oa.  756,  76  S.  K  ^.j           „i,  ^  „  ^     ^  pro.eeutel 

fi6;  Central  of  Georgia  v.  Wright,  207  by  .  taxpayer 

D.  S.  127,  62  L.  ed.  134,  28  Sup.  Ct  'state   Nat.    Bank   v.    Memphis,    116 

B«|>.  47,  12  Ann.  Caa.  463;  Kelley  v.  Tenn.  641,  7  L.B.A.{N.S.)  663,  94  S.  W. 

Pittabnrgh,  104  U.  8.  78,  26  L.  ed.  658;  606,  8  Ann.  Cae.  p.  22. 

MeMiJIen  y.  Anderson,  96  U.  S.  37,  24  The  preaamption  ie  in  favor  of  the 

Lk  ed.  335.  reffolarity  of  the  proceeding  of  a>nunis- 
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sioners  to  equalize  taxes,  and  whoever  arbitrator  designated  by  the  board  had 

attacks    tbem    must    show   afflrmatively  expired,  the  statutory  requirement  that 

want  of  jurisdiction.  the  valuation  of  the  boanj  of  asaessora 

Foster  v.  Rowe,  128  Wis.  326,  107  N.  should  stand  affirmed  was  followed,  aad 

W.  635,  8  Add.  Cas.  595.  the  collector  demanded   payment  of  the 

Statutes  creating  boards  to  review  taxes  in  the  sum  of  $80,650,  the  valua- 
tbe  equalization  of  taxes  by  a  county  tion  fixed  by  the  assessors.  The  tax  col- 
board  are  not  in  contravention  of  the  lector  issued  eiecuti'jn  for  the  taxes  upon 
due  process  of  law  clause  of  the  Consti-  this  valuation,  and  plaintiSs  in  error  filed 
tution  of  the  United  States  because  no  a  petition  in  equity  to  prevent  the  en- 
provision  is  made  for  giving  notice  to  foreement  of  the  execution,  setting  up  the 
taxpayers,  nor  do  such  statutes  deny  to  constitutional  objection  to  which  we  bava 
the  taxpayer  the  equal  protection  of  the  referred, 

law,  within  the  meaning  of  the  Federal  The  superior  court  of  Georgia,  on  intor- 

Constitution.  locutory  hearing,  granted  an  ^  interim  in- 

Ibid.  junction.     This   action   was  reversed  b; 

The  Wyoming  statutes  providing  that  the  supreme  court  of  Qeorgia.     Upon  a 

the  county  board  of  equalization  shall,  second  [66]  writ  of  error  from  the  au- 

at  its  first  meeting,  add  to  the  assess-  preme    court    of    Qeoi^a    the    act    vai 

ment  roll  any  taxable  property  in  that  again  held  constitutional. 

county  not  included  in  the  assessment  The  assessment  by  the  board  of  asset- 

as  returned  by  the  assessor,  and  assess  sors  was  made  under  §  6  of  the  act,  whiefa 

the  value  thereof,  give  such  board  full  provides   that   the   board  of  county  «a- 

power  to  add  omitted  taxable  property  sessors  shall  meet  each  year  within  ten 

to  the  roll  and  assess  its  value,  although  days  of  the  date  of  the  closing  of  the 

the  property  has  not  been  assessed,  and  tax   returns,  to   receive  and  inspect  the 

the  name  of  the  owner  does  not  appear  same.     It  is  made  the  duty  of  the  board 

upon   the  assessment  roll  antil  entered  to  examine  the  returns  of  both  real  and 

thereon  by  the  hoard.  personal  property,  and  if,  at  any  time, 

Horton   v.   Driskell,  13  Wyo.   G6,   77  in   the  opinion   of  the  board,  any  tax- 

Pac  354,  3  Ann.  Cas.  681.  payer  has  omitted  from  his  return  any 

property  which   shoald    be  returned,   or 

[65]   Mr.  Justice  Day  delivered  the  '""^  *"''*"*  ^o  return  property  at  its  fair 

opinion  of  the  court:  valuation,  the  board  is  authorised  to  cor- 

This  case  involves  the  constitutional  va-  l^'r^  such  returns  and  assess  and  fix  the 

lidity  under  the  due  process  clause  of  the  *""■  valuation  upon  the  property.    When 

14th  Amendment  of  certain  provisions  of  *>«  corrections  changes,  and  equaluaUona 

the     Georgia     Tax     Equalization     Act.  I"*^'^,  ''<»"  ""ane  ^y  the  board,  it  la  then 

Georgia  Laws  1913,  p.  123.  '^  °^^y  "  ^"^  "^^^'^^  *»  "■?  taxpayer 

The  facts  stated  in    the   petition   and  °^  "^y  changes  made  in  his  return,  either 

amended  petition  are  not  disputed,  and  perwnally  or  by  leaving  the  same  at  hia 

show     that   plaintiffs   in    error   returned  'Midence  or  place  of  busings,  or,  in  case 

property   for  taxation   at   the  value   of  of  nonresidents,  by  mail.    The  section  fur- 

$44,225.    The  county  board  of  tax  asses-  ther  provide  that  if  the  taxpayer  ladia- 

sors,  without  hearing,  raised  the  assess-  satisfied  with  the  action  of  the  board,  he 

ment  to  $80,650.     Notice  was  then  given  ""^y-  "'t^'""  *?"  days  from  the  giving  of 

to  the  plaintiffs  in  error  of  the  increase.  «»<»  "otice,  give  notice  to  the  board  that 

Fallowing  the  statute,  plaintiffs  in  error  >>«  demands  an  arbitration  giving  at  the 

demanded  arbitration,  and  named  an  arbi-  ?""»  ""«   J^*  °""f   f,,^'^   arbitrator, 

tralor,  the  board  selected  an  arbitrator,  Whereupon  the  board  shall  name  its  arbi- 

and  the  two  selected  a  third.    Upon  meet-  'f^'^''  *"thm  three  days  thereafter,  and 

ing  of  the  arbitrators  all  agreed  that  the  ^^f  ^wo  shall  select  a  third,  a  majority  of 

value  assessed  by  the  board  was  excessive.  *''°'"  «•>*"  ^  ^l^  assessment  upon  the 

The  arbitrator  named  by  the  plaintiffs  in  P"Pf  t?  "P""  "tich  the  tj^ayer  ahaU 

error  fixed  the  valuatio/at  Aoo.    The  raSdTSe^fin'd"  ^  l^^d^LTi 

arbitrator  named  by  the  board  fixed  the  ^^^^  g^^fg  tax  commissioner   as  in  the  act 

valuation  at  $66,000.    The  third  arbitrator  provided.    Provision  is  made  for  qnalifica- 

fixed  the  valuation  at  $63,000.    The  arbi-  non  of  arbitrators,  and  that  they  shaU 

trators  could  not  agree,  each  adhering  to  render    tlieir    decision    within    ten    daya 

bis  own  view.    All  the  arbitrators  believed  from  the  date  of  naming  of  the  arbitrator 

the  assessment  too  high,  but,  for  lack  of  by  the  board  of  assessors;  otherwise  the 

agreement,  the  arbitration  failed,  and  after  decision  of  the  board  of  assessors  ahall 

ten  days  from  the  date  of  naming  of  the  stand   and    be  binding   in   the  premises. 

ISS  154   C  S. 


TURNER  ▼.  WADE. 


«MIU 


(The  pertinent  part  of  §  6  is  given  in  the 
■arg^n.^) 

[67]  In  considering  certain  sections 
of  the  Georgia  tax  laws  this  court  held 
in  Central  of  Georgia  R.  Co.  v.  Wright, 
207  U.  S.  127,  52  L.  ed.  134,  28  Sup 
Ct.  Rep.  47,  12  Ann.  Cas.  463,  that 
due  process  of  law  requires  that  after 
■Qch  notice  as  may  be  appropriate,  the 
taxpayer  have  opportunity  to  be  heard 
MB  to  the  validity  of  a  tax  and  the 
[68]  amount  thereof  by  giving  him 
the  right  to  appear  for  that  purpose 
at  some  stage  of  the  proceedings.  This 
ease,  with  others,  was  cited  with  approv- 
al in  Londoner  v.  Denver,  210  U.  S.  373, 

385,  52  L.  ed.  1103, 1112,  28  Sup.  Ct.  Rep. 
708,  wherein  we  said  that  if  the  legis- 
lature of  the  state,  instead  of  fixing  the 
tax  itself,  commits  to  the  subordinate 
body  the  duty  of  determining  whether, 
and  in  what  amount,  and  upon  whom, 
the  tax  shall  be  levied,  due  process  of 
law  requires  that  at  some  stage  of  the 
proceedings,  before  the  tax  becomes 
irrevocably  fixed,  the  taxpayer  must 
have  the  opportunity  to  be  heard,  of 
which  he  must  have  notice,  whether 
personal,  by  publication,  or  by  some 
statute  fixing  the  time  and  place  of  the 
hearing.  See  210  U.  S.  385,  and  pre- 
vious cases  in  this  court,  cited  on  page 

386.  See  also  Coe  v.  Armour  Fertilizer 
Works,  237  U.  S.  413,  425,  59  L.  ed. 
1027,  1032,  35  Sup.  Ct.  Rep.  625. 

As  we  have  understood  the  argument 


of  the  attorney  general,  it  is  admitted 
that  the  provision  for  arbitration,  under 
the  facts  herein  shown,  does  not  of  itself 
afford  due  process  of  law.  But  it  is  now 
contended  that  §  7  saves  the  statute  and 
provides  for  notice  and  bearing.  Sec.  7 
provides : 

''That  it  shall  be  the  duty  of  the  county 
board  of  tax  assessors  to  diligently  in- 
vestigate and  inquire  into  the  property 
owned  in  the  county  for  the  purpose  of 
ascertaining  what  property,  real  and  per- 
sonal, is  subject  to  taxation  in  the  coun- 
ty and  to  require  its  proper  return  for 
taxation. 

''The  said  board  shall  have  authority  to 
issue  subpoenas  for  the  attendance  of  wit- 
nesses and  to  require  the  production  by 
any  person  of  all  his  books,  papers,  and 
documents,  which  may  throw  any  light 
upon  the  question  of  the  existence  or  lia- 
bility of  property  of  any  class  for  taxa- 
tion. If  any  witness  so  subpoenaed  shall 
fail  or  refuse  to  produce  any  such  books, 
papers,  or  documents,  such  person  shall 
be  cited  by  said  board  to  appear  before 
the  ordinary  of  the  county,  etc.  (Pun- 
ishment as  for  a  contempt  is  provided.) 

[69]  This  case  was  twice  before 
the  supreme  court  of  Georgia  (146 
Ga.  600,  91  S.  £.  690,  in  which  the 
court  held  that  when  any  change  is 
made  in  the  valuation  of  the  prop- 
erty, the  taxpayer  must  be  given  no- 
tice of  such  change,  and,  if  dissatisfied, 
may  demand  an  arbitration,  and  have  a 


l"Sec.  6.  Be  it  further  enacted  by  the 
authority  aforesaid,  That  the  said  board  of 
county  tax  assessors  in  each  county  shall 
meet  each  year  within  ten  days  from  the 
date  of  the  closing  of  the  tax  returns  for 
the  current  year,  to  receive  and  inspect  the 
tax  returns  to  be  laid  before  them  by  the 
tax  receiver  as  hereinbefore  provided.  It 
•hall  be  the  duty  of  said  board  to  examine 
all  the  returns  of  both  real  and  personal 
property  of  each  taxpayer,  and  if  in  the 
opinion  of  the  board  any  taxpayer  has 
omitted  from  his  returns  anv  property  that 
should  be  returned  or  has  failed  to  return 
any  of  his  property  at  a  just  and  fair  valua- 
tion, the  said  board  shall  correct  such  re- 
toms  and  shall  assess  and  fix  the  just  and 
lair  valuation  to  be  placed  on  said  property 
and  shall  make  a  note  thereof  and  attach 
the  same  to  such  returns.  It  shall  be  the 
datj  of  said  board  to  see  that  all  taxable 
property  within  the  county  is  assessed  and 
fetumed  at  its  just  und  fail'  valuation  and 
that  valuations  as  between  the  individual 
taxpayers  are  fairly  and  justly  equalized  so 
that  each  taxpayer  shall  pay  as  near  as 
say  be»  only  his  proportionate  share  of 
taxes.  When  any  such  corrections,  changes 
and  equalizations  shall  have  been  made  by 
■aid  board,  it  shall  be  the  duty  of  the  board 
•5  I«.  ed. 


to  immediately  give  notice  to  any  taxpaver 
of  any  changes  made  in  his  returns,  either 
personally  or  by  leaving  same  at  his  resi- 
dence or  place  of  business,  or,  in  case  of 
nonresident  of  the  county,  by  sending  said 
notice  through  the  United  States  mails  to 
his  last  known  place  of  address. 

"If  any  taxpayer  is  dissatisfied  with  the 
action  of  said  board,  he  may  within  ten 
days  from  the  giving  of  said  notice  in  case 
of  residents,  and  within  twenty  days  in 
case  of  nonresidents  of  the  county,  give 
notice  to  said  board  that  he  demands  an 
arbitration,  giving  at  the  pame  time  the 
name  of  his  arbitrator;  the  board  shall 
name  its  arbitrator  within  three  (3)  days 
thereafter  and  these  two  shall  select  a  third, 
a  majority  of  whom  shall  fix  the  assess- 
ments and  the  property  on  which  said  tax- 
payer shall  pay  taxes,  and  said  decision 
shall  be  final,  except  so  far  as  the  same 
may  be  affected  by  the  findings  and  orders 
of  the  state  tax  commissioner  as  hereinafter 
provided.  The  said  arbitrators  shall  be 
freeholders  of  the  county  and  shall  render 
their  decision  within  ten  days  from  the 
date  of  the  naming  of  the  arbitrator  by 
said  board,  else  the  decision  of  said  board 
shall  stand  affirmed  and  ^all  be  binding 
in  the  premises."  - 
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hearing  before  arbitratorSy  aa  provided 
for  in  the  aet,  and  that  such  hearing  gave 
due  process  of  law.  In  147  Ga.  666,  95  S. 
E.  ^0,  the  previous  decision  is  affirmed^ 
and  it  was  again  held  that  where  any 
chancre  is  made  in  the  valuation  of  thp 
property  of  a  taxpayer,  he  must  be  given 
notice  of  the  change,  and,  if  dissatisfied, 
demand  arbitration  and  a  hearing  before 
arbitrators,  as  provided  in  the  act;  and  the 
opinion  refers  to  Vestel  v.  Edwards,  143 
Ga.  368,  85  S.  E.  187,  wherein  it  was  said 
that  §  6  of  the  act  was  attacked  as  viola- 
tive of  the  due  process  of  law  clause  of 
the  Constitution  for  the  reason,  among 
others,  that  the  act  requires  the  arbitra- 
tion to  be  made  within  ten  days  from  the 
date  of  selection  of  the  arbitrator  by  the 
tax  assessors,  and  without  making  allow- 
ance for  inability  to  agree  upon  a  third 
assessor  or  arbitrator,  or  adequate  time 
for  the  examination  of  property  and  the 
ascertainment  of  its  value,  or  for  any 
other  cause  which  might  render  the  arbi- 
tration impossible  within  the  time  speci- 
fied in  the  act.  The  court  said  that  this 
part  of  the  act  was  not  obnoxious  to  the 
state  or  Federal  Constitutions. 

In  Vestel  v.  Edwards  the  court  held  that 
the  appointment  of  a  brother  of  one  of  the 
assessors  as  arbitrator  disqualified  him 
from  acting  asarbitrator,  and,  in  consider- 
ing the  statute,  we  find  no  suggestion  from 
the  Georgia  supreme  court  that  a  hearing 
was  provided  before  the  board  of  asses- 
sors. The  court  said  that  the  provisions 
of  a  previous  act  (1910),  read  in  connec- 
tion with  the  Statute  of  1913,  provided 
that  the  ordinary  might  appoint  the  third 
arbitrator  in  event  of  inability  to  agree 
to  such  arbitrator  by  the  two  already  se- 
lected. But  this  case  presents  no  such 
situation.  The  arbitrators  were  agreed 
[70]  upon.  The  arbitration  failed  be- 
cause, within  the  ten-day  perio4  fixed, 
neither  of  the  three  arbitrators  would 
recede  from  the  valuation  fixed  by  him- 
self upon  the  property,  and  hence  no 
majority  award  could  be  made.  We 
are,  therefore,  unable  to  find  in  the 
decisions  of  the  supreme  court  of 
Georgia  that  that  court  understood 
§  7  to  provide  for  the  notice  and 
hearing  required  by  due  process  of  law. 
Therefore,  looking  to  the  sections  of  the 
statute  for  ourselves,  we  are  forced  to  the 
conclusion  that,  reading  the  provisions  to- 
gether, being  parts  of  one  and  the  same 
act,  they  clearly  show  that  the  board  of 
assessors  was  not  required  to  give  any 
notice  to  the  taxpayer,  nor  was  oppor- 
tunity given  him  to  be  heard  as  of  right 
before  the  assessment  was  finally  made 
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against  him.  But  provision  was  made  for 
notice  of  the  assessment  to  the  taxpayer 
after  it  was  made,  and  in  event  of  his  dis- 
satisfaction the  arbitration  was  to  aftord 
a  hearing  to  him.  Such  hearing  was  all 
that  the  statute  contemplated  that  the  tax- 
payer should  have. 

In  the  present  case,  as  the  facts  already 
stated  show,  the  taxpayer  is  subject  to  an 
assessment  made  without  notice  and  hear- 
ing. In  that  situation  we  are  clear  that 
the  case  comes  within  the  decision  of  this 
court  in  Central  of  Georgia  R.  Co.  v. 
Wright,  supra,  and  kindred  cases,  and 
not  within  that  line  of  cases  wherein  the 
statute  has  fixed  the  time  and  place  of 
hearing,  with  opportunity  to  the  taxpayer 
to  appear  and  be  heard  upon  the  extent 
and  validity  of  the  assessment  against  him. 

Entertaining  this  view,  it  follows  that 
the  assessment  of  the  board  of  assessors 
ought  to  have  been  enjoined,  because  §  6 
of  the  act,  as  construed  and  applied  in 
this  case,  denies  to  the  complaining  tax- 
payer due  process  of  law.  It  follows  that 
the  judgment  of  the  Supreme  Ciourt  of 
Georgia  must  be  reversed,  and  the  case 
remanded  to  that  court  for  further  pro- 
ceedings not  inconsistent  with  this  opiniozr. 

Reversed. 


[71]    JULES   W.   ARNDSTEIN,   Appt., 

V. 

THOMAS  D.  McCarthy,  United  States 
Marshal  for  the  Southern  District  of  New 
York. 

(See  S.  C.  Reporter's  ed.  71-73.) 

Witnesses  —  self-crimination  —  bank* 
rupt  ^  waiver. 

I.-aAh  involuntary  bankrupt  does  not, 
by  filing  schedules  of  assets  and  liabilities 
without  objection,  waive  his  constitutional 
privilege  to  refuse  to  answer  questions  re- 
specting them  that  might  tend  to  incrimi- 
nate and  degrade  him. 

(For  other  cases,  see  Witnesses,  V.  c,  in  Digest 
Sup.  Ct.  1908.] 

Witnesses  —  self-crimination  —  statu- 
tory immunity. 
2.  The  constitutional  protection  against 
self-crimination   was   not   removed   by   the 

Note. — As  to  who  is  within  protec- 
tion of  provision  of  Bankrupt  Act  as  to 
use  in  criminal  proceeding  of  testimony 
given  by  bankrupt — see  note  to  People 
V.  Lay,  L.R.A.1917B,  614. 

Sufficiency  of  statatory  immonity  to 
satify  constitatioiial  guaranty  against 
self-incrimination. 

Earlier   cases    considering   the    quea- 

a64  U.  8. 


IMO. 


ABND6TEIN  t.  MoGARTHY. 


Jrovision  in  §  7  of  the 'Bankruptcy  Act  of 
nlj  1,  1898,  that  no  testimony  given  by 
the  bankrupt  shall  be  offered  in  evidence 
against  him  in  any  criminal  proceeding, 
since  this  provision  could  not  and  would 
not  prevent  the  use  of  his  testimony  to 
search  out  other  testimony  to  be  used  in 
evidence  against  him  or  his  property. 

[Por  other  cases,  see  Witnesses,  V.  c,  in  Digest 
Sop.  Ct.  1008.] 

[No.  675.] 

Argued  October  21  and  22,  1920.     Decided 
November  8,  1020. 


APPEAL  from  the  District  Conrt  o< 
the  United  States  for  the  Sontherii 
District  of  New  York  to  review  the  de- 
nial of  an  application  for  a  writ  of  ha- 
beas corpus.  Reversed  and  remanded 
for  further  proceedings. 
The  facts  are  stated  in  the  opinion. 

Messrs.  Bnfus  S.  Day  and  Williun  J. 
Fallon  argued  the  cause,  and,  with  Mr. 
George  L.  Boyle,  filed  a  brief  for  ap« 
pellant : 

Habeas  corpus  is  the  proper  remedy. 

2  Loveland,  Bankr.  §  685;  Re  Watts, 


tion  under  annotation  will  be  found  in 
a  note  attached  to  Interstate  Commerce 
Commission  v.  Baird,  48  L.  ed.  U.  S. 
860. 

The  later  eases  are  in  accord  with  the 
eases  cited  in  the  earlier  note  in  hold- 
ing that  a  statute  affording  complete 
immunity  will  deprive  the  witness  of 
his  privilege  against  self-incrimination. 
Hale  V.  Henkel,  201  U.  S.  43,  60  L.  ed. 
652,  26  Sup.  Ct.  Rep.  370;  Jack  v.  Kan- 
sas,  199  U.  S.  372,  60  L.  ed.  234,  26  Sup. 
Ct.  Rep.  73,  4  Ann.  Cas.  689 ;  McAllister 
V.  Henkel,  201  U.  S.  90,  50  L.  ed.  671, 
26  Sup.  Ct.  Rep.  386;  Nelson  v.  United 
States,  201  U.  S.  92,  60  L.  ed.  673,  26 
Sup.  Ct.  Rep.  358;  Qiickstein  v.  United 
States,  222  U.  8.  139,  66  L.  ed.  128,  32 
Sup.  Ct.  Rep.  71;  Re  Kittle,  180  Fed. 
946;  Lockett  v.  State,  145  Ark.  416,  224 
S.  W.  952;  People  v.  Knowles,  27  Cal. 
App.  498,  156  Pac.  137;  Re  Bell,  69 
Kan.  866,  76  Pac.  1129;  State  ez  rel. 
Jones  v.  Mallinckrodt  Chemical  Works, 
249  Mo.  702,  156  S.  W.  967,  aflQrmed  in 
238  U.  S.  41,  69  L.  ed.  1192,  35  Sup.  Ct. 
Rep.  671;  People  v.  Cahill,  193  N.  Y. 
232,  20  L.R.A.(N.S.)  1084,  86  N.  E.  39; 
People  ex  rel.  Hunt  v.  Lane,  132  App. 
Div.  406,  116  N.  Y.  Supp.  990,  aflftrmed 
in  196  N.  Y.  520,  89  N.  E.  1108;  People 
V.  Cassidy,  213  N.  Y.  388,  107  N.  E. 
713,  Ann.  Cas.  1916C,  1009;  Ex  parte 
Money,  72  Tex.  Crim.  Rep.  541,  163  S. 
W.  29;  Beauregaard  v.  Gunnison  City, 
48  Utah,  616, 160  Pac.  816 ;  Flanary  v. 
Com.  113  Va.  776,  75  S.  E.  289. 

The  right  of  a  witness  to  claim  his 
provilege  against  self-incrimination  af- 
forded by  the  United  States  Constitu- 
tion, 5th  Amendment,  when  examined 
concerning  an  alleged  violation  of  the 
Anti-trust  Act  of  July  2,  1890,  is  taken 
away  by  the  proviso  to  the  Act  of  Feb- 
ruary 25,  1903,  that  no  person  shall  be 
prosecuted  or  be  subjected  to  any  pen- 
alty or  forfeiture  for  or  on  account  of 
any  transaction,  matter,  or  thing  con- 
eeming  which  he  may  testify  or  pro- 
duce evidence  in  any  proceeding,  suit, 
•5  Ii.  ed. 


or  prosecution  under  certain  named 
statutes,  of  which  the  Anti-trust  Act  is 
one,  which  furnishes  a  sufficient  inunu- 
nity  from  prosecution  to  satisfy  the 
constitutional  guaranty,  although  it 
may  not  afford  inmiunity  from  prosecu- 
tion in  the  state  courts  for  the  offense 
disclosed.  Hale  v.  Henkel,  201  U.  S. 
43,  50  L.  ed.  652,  26  Sup.  Ct.  Rep.  370; 
McAlister  v.  Henkel,  201  U.  S.  90,  60 
L.  ed.  671,  26  Sup.  Ct.  Rep.  385;  Nel- 
son  v.  United  States,  201  U.  S.  92,  50 
L.  ed.  673,  26  Sup.  Ct.  Rep.  358. 

Nor  does  the  difficulty,  if  any,  of 
procuring  the  testimony  which  a  per- 
son has  given  on  his  exalhination  before 
a  grand  jury  concerning  an  alleged  vio- 
lation of  the  Anti-trust  Act  of  July  2, 
1890,  render  the  immunity  from  prose- 
cution or  forfeiture  given  by  the  pro- 
viso to  the  Act  of  February  26,  1903. 
insufficient  to  satisfy  the  guaranty  of 
the  United  States  Constitution,  6th 
Amendment,  against  self-incrimination. 
Hale  V.  Henkel,  supra. 

Hale  V.  Henkel,  supra,  it  will  be  obr 
served,  holds  that  the  statutory  inmiu- 
nity is  sufficient  although  it  may  not 
afford  immunity  from  prosecution  in 
the  state  courts  for  the  offense  dis- 
closed. The  converse  of  this  was  also 
decided  in  Jack  v.  Kansas,  199  U.  S. 
372,  60  L.  ed.  234,  26  Sup.  Ct.  Rep.  73, 
4  Ann.  Cas.  689;  namely,  that  the  fact 
that  an  immunity  granted  to  a  witness 
under  a  state  statute  would  not  pre* 
vent  a  prosecution  of  such  witness  for 
a  violation  of  a  Federal  statute  did  not 
invalidate  such  statute  under  the  14th 
Amendment,  since  the  danger  that  the 
testimony  given  in  an  examination  un- 
der the  state  statute  (Kansas  Laws 
1897,  chap.  265,  §  10)  might  incrim- 
inate the  witness  as  a  violator  of  the 
Federal  Anti-trust  Law,  and  that  th^ 
testimony  given  in  the  state  proceeding 
might  possibly  be  used  in  a  Federtd 
prosecution  for  a  violation  of  such  stat- 
ute, was  so  unsubstantial  and  remote 
as  not  to  make  an  imprisonment  for  t^ 
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190  U.  S.  1,  47  L.  ed.  933,  23  Sup.  Ct. 
Rep.  718,  14  Am.  Grim.  Rep.  48;  Ex 
parte  Lange,  18  Wall.  163,  21  L.  ed. 
872;  Ex  parte  Rowland,  104  U.  S.  604, 
26  L.  ed.  861 ;  Ex  parte  Fiske,  113  U.  S. 
713,  28  L.  ed.  1117,  5  Sup.  Ct.  Rep.  724; 
Re  Ayers,  123  U.  S.  443,  31  L.  ed.  216, 
8  Sup.  Ct.  Rep.  164;  Re  Lane,  135  tl. 
8.  443,  34  L.  ed.  219,  10  Sup.  Ct.  Rep. 
760;  Re  Tyler,  149  U.  S.  164,  37  L.  ed. 
689,  13  Sup.  Ct.  Rep.  785;  Re  Bonner, 
151  U.  S.  242,  38  L.  ed.  149,  14  Sup.  Ct. 
Rep.  323;  Re  McKenzie,  180  U.  S.  536, 
45  L.  ed.  657,  21  Sup.  Ct.  Rep.  468. 

The  appellant  was  afforded  full  legal 
justification  in  refusing  to  answer  ques- 
tions which  he  considered  might  tend 
to  incriminate  him,  by  virtue  of  the  pro- 
vision  of   the  5th   Amendment   of   the 


Constitution,  which  forbids  him  from 
being  compelled  to  be  a  witness  againat 
himself;  and  this  is  true  regardless  of 
§  7,  f  9,  of  the  Bankruptcy  Act,  which 
provides  that  no  testimony  given  by  the 
bankrupt  shall  be  offered  in  evidence 
against  him  in  any  criminal  proceedings. 

Counselman  v.  Hitchcock,  142  U.  S. 
547,  35  L.  ed.  1110,  3  Inters.  Com.  Rep. 
816,  12  Sup.  Ct.  Rep.  195;  1  Burr's 
Trial,  244;  Boyd  v.  United  States,  116 
U.  S.  616,  29  L.  ed.  746,  6  Sup.  Ct.  Rep. 
527. 

The  appellant  Arndstein  did  not  waive 
his  constitutional  right  to  refuse  to  an- 
swer any  questions  that  might  tend  to  in- 
criminate him  by  reason  of  his  filing  of 
schedules  in  bankruptcy  proceedings,  in 
accordance  with  an  order  of  the  eourt. 


fusal  to  testify  a  deprivation  of  libert;y 
without  due  process  of  law,  where  the 
statute  is  construed  by  the  state  courts 
to  render  material  only  such  questions 
as  relate  to  transactions  within  the 
state,  and  to  grant  full  immunity  from 
prosecution  in  the  state  courts. 

One  implicated  in  the  illegal  regis- 
tration of  another  as  a  voter  cannot 
avoid  testifying  as  to  the  facts  of  such 
registration,  on  the  theory  that  he  would 
incriminate  himself,  where  the  statute 
provides  that  the  testimony  so  given 
shall  not  be  used  in  any  prosecution  or 
proceeding,  civil  or  criminal,  against 
the  person  testifying,  and  that  a  person 
so  testifying  shall  not  thereafter  be  lia- 
ble to  indictment,  prosecution,  or  pun- 
ishment for  the  offense  with  reference 
to  which  his  testimony  was  given.  Peo- 
ple V.  Cahill,  193  N.  Y.  232,  20  L.R.A. 
(N.S.)  1084,  86  N.  E.  39. 

An  immunity  clause  contained  in  an 
election  law,  which  provides  that  ''no 
witness  giving  evidence  in  any  prosecu- 
tion or  other  proceeding  under  this  act 
shall  ever  be  proceeded  against  for  any 
offense  against  this  act  or  against  the 
other  election  laws,  committed  by  him 
at  or  in  connection  with  the  same  elec- 
tion,'' was  held  in  Flanary  v.  Com.  113 
Va.  775,  75  S.  E.  289,  to  be  coextensive 
with  the  constitutional  privilege  of 
silence. 

And  in  Locket  t  v.  State,  145  Ark. 
415,  224  S.  W.  952,  it  was  held  that  a 
witness  before  the  grand  jury  investi- 
gating alleged  election  frauds  could  not, 
on  the  ground  that  it  would  incriminate 
him,  refuse  to  answer  a  question  per- 
taining to  assessment  blanks  fraud- 
tJently  issued  for  the  purpose  of  en- 
abling parties  to  vote,  since  he  was 
afforded  ample  protection  under  §  3087 
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of  Kirby's  Digest,  which  provided  that 
''in  all  cases  where  two  or  more  per- 
sons are  jointly  or  otherwise  concerned 
in  the  commission  of  any  crime  or  mis- 
demeanor, either  of  such  persons  may 
be  sworn  as  a  witness  in  relation  to  such 
crime  or  misdemeanor;  but  the  testi- 
mony given  by  such  witness  shall  in  no 
instance  be  used  against  him  in  any 
criminal  prosecution  for  the  same 
offense." 

The  provision  of  the  New  York  Penal 
Code  to  the  effect  that  no  person  who 
testifies  upon  any  investigation  or  pro- 
<;eeding  for  a  violation  of  the  statute 
relating  to  gambling  shall  be  prosecuted 
or  subjected  to  any  penalty  or  for- 
feiture for  or  on  account  of  any  trans- 
action concerning  which  he  may  testi- 
fy or  produce  evidence,  and  that  no  evi- 
dence so  given  or  produced  shall  be  re- 
ceived against  him  upon  any  criminal 
investigation  or  proceeding,  was  held, 
in  People  ex  rel.  Lewisohn  v.  Court  of 
General  Sessions,  96  App.  Div.  201,  89 
N.  Y.  Supp.  364,  affirmed  without  opin- 
ion in  179  N.  Y.  594,  72  N.  E.  1148,  to 
satisfy  the  constitutional  guaranty 
against  self-incrimination. 

And  such  a  statute  would  be  consti- 
tutionally broad  enough  if  it  forbade 
any  future  prosecution.  Re  Kittle,  J80 
Fed.  946. 

But  no  immunity  statute  can  deprive 
a  witness  of  his  constitutional  privilege 
unless  it  is  as  broad  as  the  privilege 
surrendered.  United  States  v.  Bell,  81 
Fed.  830;  United  States  v.  Goldstein, 
132  Fed.  789;  Re  Hess,  134  Fed.  109; 
Re  O'Shea,  166  Fed.  180;  Ex  parte 
Butt,  78  Ark.  262,  93  S.  W.  992 ;  People 
V.  Argo,  237  111.  173,  86  N.  E.  679;  Re 
Beer,  17  N.  D.  184,  115  N.  W.  672,  17 
Ann.  Cas.  126.     (As  will  be  observed 
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En  sign  t.  Peti&B7lvaai&,  227  U.  8. 
592,  67  L.  ed.  658,  33  Bnp.  Ct.  Bep.  321; 
Re  PodoliD,  205  Fed.  563;  Podolin  v. 
Lesher  Warner  Dry  Gooda  Co.  126  C. 
C.  A.  811,  210  Fed.  87. 

Solicitor  Qeneral  Frfenon  argued  the 
cause  and  filed  a  brief  for  appellee: 

A  bankrupt  may  refuse  to  file  Bcbed- 
nlea  which  will  tend  to  incriminate  faim. 

Re  Podolin,  202  Fed.  1014,  205  Fed. 
563;  Re  Bendheim,  180  Fed.  918;  Re 
Tobias,  Oreenthal  &  Uendelson,  216 
Fed.  815. 

If  be  files  the  schedules,  be  waives 
the  privil^e  be  might  have  claimed, 
and  subjects  himself  to  all  proper 
eross- examination  related  to  the  truth 
ot  falsity  of  the  schedules  as  filed. 

Re    Tobias,    Oreenthal   &    Mendelson, 


whether  his  evidenoe  will  bring  him 
into  danger  of  the  law, — it  must  appear 
that  there  is  reasonable  ground  for  ap- 
prehending such  danger. 

Brown  V.  Walker,  161  U.  S.  591,  699, 
40  K  ed.  819,  821,  5  Inters.  Com.  Rep. 
369,  16  Sup.  Ct.  Rep.  644;  Re  Tobias, 
Greentbal  ft  Mendelson,  supra. 

Mr.  Justice  HcBeynolda  delivered  tb« 
opinion  of  the  court: 

Holding  that  tbe  petition  failed  to  dis- 
close adequate  grounds  therefor,  the 
court  below  denied  appellant's  [72] 
application  for  a  writ  of  habeas  corpus, 
ihrougb  which  be  sought  release  from 
confinement  for  contempt.  The  cause  is 
here  by  reason  of  the  constitutional 
question  involved. 

The  petition  alleges: 

That  having  been  adjudged  an  invol- 
untary bankrupt,  Arndstein  was  called 


from  the  earlier  note,  this  view  accords 
with  Counselman  v.  Hitchcock,  142  L. 
8.  547,  35  L.  ed.  1110,  3  Inters.  Com. 
Rep.  816,  12  Sup.  Ct.  Rep.  195,  and  oth- 
er eases  following  that  ruling.) 

One  may  claim  his  constitutional 
privil^e  and  refuse  to  answer  ques- 
tions OS  to  a  certain  offense,  althout;b 
granted  immunity,  where  the  answurs 
would  tend  to  connect  him  with  olher 
offenses  against  which  the  immunity 
order  affot^ed  no  protection. 

Thus,  a  witness  in  an  investigation 
before  the  grand  jury  of  a  charge  of 
bribery  alleged  to  have  been  committed 
by  him  by  the  paying  of  money  to  pro- 
tect hiffl  in  the  running  of  gambling 
houses  cannot,  by  virtue  of  an  immuni- 
ty order  issued  under  a  statute  relat- 
ing to  testimony  pertaining  to  the 
of^nse  of  bribery  only,  be  compelled  to 
answer  questions  aa  to  the  giving  of  the 
bribe,  where  the  answers  would  show 
him  to  be  guilty  of  the  offense  of  gam- 
bling and  the  keeping  of  gambling 
houses,  against  prosecution  for  which 
the  immunity  order  afforded  no  protec- 
tion; and  this,  although  tbe  answers 
would  tend  to  show  the  offense  of  brib- 
ery. People  v.  Argo,  237  111.  173,  86 
N.  E.  679.  The  court  said :  "If  a  pro- 
cedure of  this  kind  can  be  upheld  in 
respect  to  bribery  and  gambling,  we  see 
no  reason  why  it  might  not  be  em- 
ployed with  equal  propriety  in  regard 
to  any  other  offense.  Thus  construed, 
this  statute  could  be  used  so  aa  to  vir- 
tually deatroy  tbe  constitutional  right 
of  acenaed  persons.  It  is  the  capabil- 
ity of  abuse,  and  not  tbe  probability 
of  it,  which  is  to  guide  in  the  inter- 
•  ft  Ii.  ed. 


pretation  of  tbe  statute.  When  it  is 
attempted  to  take  away  the  constitu- 
tional rights  of  a  citizen  and  give  him 
in  escbange  a  statutory  immunity,  that 
which  is  given  ought  to  be  as  broad  aa 
the  right  which  is  taken  away." 

And  see  Ex  parte  Butt,  78  Ark.  262, 
03  S.  W.  002,  where  it  was  held  that  the 
witness  could  refuse  to  answer  the  ques- 
tions propounded,  since  the  answers 
could  be  used  against  him  in  other 
prosecutions  against  which  g  3087,  In 
Kirby's  Digest  (set  out  in  Lockett  v. 
State,  supra),  did  not  protect  him. 

And  since  the  immunity  given  by  the 
provision  of  tbe  Bankrupt  Act  of  July  1, 
1898,  §  7,  does  not  satisfy  the  constitu- 
tional guaranty  against  self-incrimina- 
tion, tbe  privilege  may  be  claimed. 
Arndstein  v.  McCartht;  United  States 
v.  Goldstein,  132  Fed.  789;  Re  Hess,  134 
Fed.  109. 

So,  too,  in  Re  O'Sheo,  166  Fed.  180, 
it  waa  held,  followii^  Counselman  r. 
Hitchcock,  cited  in  the  earlier  note, 
that  since  U.  S.  Rev.  Stat.  §  860,  did 
not  supply  a  complete  protection  from 
all  the  perils  againat  which  the  constitu- 
tional prohibition  was  designed  to  guard, 
one  snbpcenaed  to  appear  before  a  spe- 
cial pension  examiner,  to  be  examined 
as  to  certain  pension  claims,  migfat 
daim  her  privilege  not  to  answer  ques- 
tions which  might  incriminate  her. 

An  immunity  statute  which  provides 
merely  that  the  "testimony  given"  shall 
not  be  used  against  a  witness  is  inanf- 
dcient,  since  it  does  not  grant  him  abso- 
lute and  unconditional  immunity  from 
proaecutioa  for  any  offense  that  m«3  \(^ 
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beforfl  special  commissi  on  era  for  exam' 
ixutiou  under  §  21a,  Baokruptc;  Act.  He 
refused  to  answer  a  long  list  of  questions, 
elaiming  that  to  do  so  might  tend  to  de- 
grade and  incriminate  him.  The  dis- 
trict  judge  upheld  this  contention  and 
denied  a  motion  to  punish  for  contempt. 

That,  subsequent  to  such  examination, 
and  under  the  direction  of  the  conrt,  the 
bankrupt  filed  sebedulea  under  oath 
which  purported  to  show  bis  assets  and 
liabilities.  When  interrogated  concern- 
ing these  be  set  np  his  constitutional 
privilege  and  refused  to  answer  many 
questions  which  are  set  out.  Thereupon 
be  was  committed  to  jail. 

The  writ  was  refused  upon  the  theory 
that,  by  filing  schedules  without  objec- 
tion, the  bankrupt  waived  bis  constitu- 
tional privilege,  and  could  not  thereafter 
refuse  to  reply  when  questioned  in  re- 
spect of  them.  This  view  of  the  law  we 
toink  is  erroneous.  The  schedules, 
standing  alone,  did  not  amount  to  an  ad- 
mission of  guilt,  or  furnish  clear  proof 
of  crime,  and  the  mere  filing  of  them  did 
not  constitute  a  waiver  of  the  right  to 
stop  short  whenever  the  bankrupt  could 
fairly  claim  that  to  answer  might  tend 
to  incriminate  bim.  See  Brown  v. 
Walker,  161  U.  S.  501,  597,  40  L.  ed.  819, 
821,  5  Inters.  Com.  Rep.  369,  16  Sup.  Ct. 
Rep.  644;  Foster  v.  People,  18  Mich.  266, 
274;  People  ex  rel.  Taylor  v.  Forbes.  143 
N.  T.  219,  230,  38  N.  E.  303;  Reg.  v. 
Qarbett,  2  Car.  &  K.  474,  495,  1  Den. 
C.  C.  236,  2  Cox,  C.  C.  448.  It  is  impos- 
sible to  say  fronl  mere  consideration  of 


the  questions  propounded,  in  the  light 
of  the  circumstances  disclosed,  that  they 
could  have  been  answered  with  entire  im- 
punity.   The  mit  should  have  issued. 

"No  person  .  .  .  shall  be  compelled 
in  any  criminal  case  to  be  a  witness 
against  himself," — 5th  Amendment.  "This 
provision  must  have  a  broad  construc- 
tion [73]  in  favor  of  the  right  which  it 
was  intended  to  secure."  "The  object 
was  to  secure  that  a  person  should  not 
be  compelled,  when  acting  as  a  witness 
in  any  investigation,  to  give  testimony 
which  might  tend  to  show  that  he  him- 
self had  committed  a  crime."  Counsel- 
man  V.  Hitchcock,  142  U.  S.  547,  562,  35 
L.  ed.  1110,  1113,  3  Inters.  Com.  Rep. 
816,  12  Sup.  Ct.  Rep.  195. 

The  protection  of  the  Constitution  was 
not  removed  by  tbe  provision  in  §  7  of 
the  Bankruptcy  Act  [July  1,  1898,  30 
Stnt.  at  L.  548,  chap.  641,  Comp.  Stat. 
§  9591, 1  Fed.  Stat.  Anno.  2d  ed.  p.  610], 
— "No  testimony  given  by  bim  shall  be 
offered  in  evidence  against  him  in  any 
criminal  proceedii^."  "It  could  not  and 
would  not  prevent  the  use  of  his  testi- 
mony to  search  out  other  testimony  to 
be  used  in  evidence  against  bim  or  his 
property."  Counselman  v,  Hitchcock, 
supra,  p.  564. 

The  judgment  below  must  be  reversed, 
and  the  cause  remanded  for  further  pro- 
ceedings in  conformity  with  this  opinion. 


any  way  be  disclosed  or  uncovered  by  or 
through  his  answers.  Re  Beer,  17  N.  D. 
184,  115  N.  W.  672,  17  Ann.  Cas.  126. 

See,  however,  Davison  v.  Guthrie,  186 
Iowa,  211,  172  N.  W.  292,  which  held 
that  the  immunity  statute  is  sufficient 
if  it  grants  immunity  from  prosecution 
for  tbe  ofTcnso  to  which  the  testimony 
relates ;  and  so  the  witness  cannot  claim 
a  privilege  because  his  testimony  might 
make  him  liable  to  prosecution  for  some 
other  offense.  The  court  stated  that  tbe 
6th  Amendment  to  the  Federal  Constitu- 
tion imposed  no  limitation  upon  the 
power  of  the  state,  and  has  no  applica- 
tion to  a  criminal  prosecution  for  tbe 
violation  of  a  state  statute;  and,  fur- 
ther, that  while  the  Constitutions  of 
most  states  contain  a  provision  varying 
somewhat  in  language,  but  in  terms  and 
affect  similar  to  the  5th  Amendment  to 
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tbe  Federal  Constitution,  no  such  pro- 
vision is  found  in  the  Constitution  of 

The  immunity  which  must,  under  the 
United  States  Constitution,  5th  Amend- 
ment, be  accorded  to  a  witness  compelled 
to  give  evidence  against  himself,  re- 
lates only  to  past  offenses,  and  does  not 
exempt  tbe  witness  from  prosecution  for 
perjury  committed  when  so  testifying. 

And  so,  the  immunity  clause  in  the 
Bankrupt  Act  of  July  1,  1898,  §  7,  subd. 
9,  that  no  testimony  given  by  the  bank- 
rupt under  the  command  of  that  section 
shall  be  offered  in  evidence  against  him 
in  any  criminal  proceeding,  does  not 
bar  a  criminal  prosecution  for  perjury 
for  false  swearing  when  giving  such  tes- 
timony. Oliekstein  v.  United  States, 
222  U.  S.  139,  66  L.  ed.  128,  32  Sup. 
Ct,  R«p.  71. 
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UmTED  STATES,  Petitioner, 


UNITED  STATES,   Petitioner, 


(Sm  S.  0.  Reporter'*  ed.  T3-T6.) 

United  States  ^  priority  aa  creditor  — 
anbrogatlon  of  anrety. 

TLa  United  Statei,  hftTins  been  giv- 
en by  U.  8.  Rev.  SUL  g  346S,  priority  over 
other  creditor!  of  an  insolvent  debtor,  is 
entitled  to  such  priority,  as  againit  a  sure- 
ty on  the  debtor  ■  bond  to  tbe  government, 
for  the  amount  of  ite  claim  remaining  un- 
paid after  tbe  surety  has  paid  tbe  full 
amooiit  of  the  liability  on  the  bond,  al- 
though by  I  3468,  when  a  snrety  pays  to  the 
Dnited  Eltatei  tbe  money  due  upon  a  bond, 
auch  Burety  ii  given  like  priority  for  tbe 
recovery  of  the  money  ai  ii  lecurfd  to  the 
United  States.  While  the  priority  given  the 
surety  by  such  statute  attaches  as  soon  as 
the  obligation  upon  the  bond  is  discharged, 
it  cannot  ripen  into  enjoj'ment  unless  or  un- 
til the  whole  debt  due  the  United  States 
ia  Htisfled. 

[Por  otber  cases,  see  Ilnlted  Stsles.  y. ;  Baak- 
niptC7,  Z.  c.  3,  In  Digest  8up.  Ct  1B08.I 

[Nos.  271  and  272.] 


ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit  to  review  a  decree 
which  afBnned  a  decree  of  the  District 
Court  for  the  Eastern  District  of  Mis- 
souri, allowing  equal  priority  with  the 
United  States  to  a  claim  of  a  surety  on 
th«  bond  of  a  goTemment  contractor. 
Keveraed. 

See  same  case  below,  —  CCA.  — , 
262  Fed.  62. 

Tbe  facta  are  stated  is  the  opinion. 

Assistant  Attorney  General  Bpellacy 
and  Ur.  Leonard  B.  Zeisler  submitted 
the  cause  for  the  United  States: 

Vote. — On  priority  of  United  States 
in  eases  of  insolvency — see  notes  to 
Field  V.  Unite]^  States,  9  L.  ed.  U.  S. 
94,  and  Prince  v.  Bartlett,  3  L.  ed.  U.  6. 
614. 

Ai  to  common-law  priority  of  state  or 
0mted  States  in  payment  from  assets 
of  debtor — see  notes  to  State  v.  First 
State  Bank,  L.R.A.191SA,  398;  Be  Car- 
negie Trust  Co.  46  L.R.A.(N.8.)  260; 
and  State  v.  Foster,  29  L.BA.  226. 
•  ft  Xj.  ed. 


At  common  law  a  surety  is  not  anb- 
rogated  to  the  rights  of  the  sovereign 
against  the  principal  debtor  until  tne 
claims  of  tbe  former  have  been  satisfied 
in  full. 

Peoples  V.  Peoples  Bros.  2H  Fed.  489; 
Sheldon,  Snbrogation,  2d  ed.  §  127; 
United  States  Fidelity  ft  G.  Co.  v.  Union 
Bank  &  T.  Co.  143  C.  C.  A.  30,  228  Fed. 
448;  National  Bank  t.  Rockefeller,  98 
C  C.  A.  8,  174  Fed.  22;  Wilcox  v.  Fair- 
haven  Bank,  7  Allen,  270;  Swan  v.  Pat- 
terson, 7  Md.  IG4;  Willingbam  v.  Ohio 
Valley  Bkg.  ft  T.  Co.  22  Ky.  L.  Rep. 
168,  66  S.  W.  706,  57  S.  W.  467;  Guar- 
antee Title  ft  T.  Co.  T.  Title  Guaranty 
ft  S.  Co.  224  U.  S.  152,  66  L.  ed.  706,  32 
Sup.  Ct.  Rep.  457;  Taxation  Comrs.  v. 
Palmer  [1907]  A.  C.  179,  76  L.  J.  P.  C. 
N.  S.  41,  96  L.  T.  N.  S.  278,  23  Times 
L.  R.  304,  14  Manson,  106;  Dollar  Sav. 
Bank  v.  United  States,  19  Wall.  227, 
22  L.  ed.  60;  United  States  v.  State 
Bank,  6  Pet.  29,  8  L.  ed.  308. 

United  States  Rev.  Stat,  g  34G8,  Comp. 
Stat.  §  6374,  2  Fed.  Stat.  Anno.  2d  ed. 
p.  223,  does  not  change  the  common  law, 
but  is  merely  declaratory  of  it. 

Manisty  v.  Churchill,  L.  R.  39  Ch. 
Div.  174,  58  L.  J.  Ch.  N.  S.  136,  69  L.  T. 
N.  S.  597,  36  Week.  Rep.  805;  Orem  r. 
Wrigbtson,  51  Md.  34,  34  Am.  Rep.  286; 
Ricbeson  v.  Crawford,  94  111.  165; 
United  States  v.  Ryder,  110  U.  S.  729, 
28  L.  ed.  303,  4  Sup.  Ct.  Rep.  196;  Chi- 
cago, M.  ft  St.  P.  R.  Co.  V.  United 
States,  127  U.  S.  406,  32  L.  ed.  180,  S 
Sup.  Ct.  Rep.  1194;  United  States  v. 
State  Bank,  6  Pet.  29,  8  L.  ed.  308;  Re 
Wi  Matua  [1908]  A.  C.  448;  Robertson 
V.  Trigg,  32  Gratt.  76. 

Messrs.  Samuel  W.  Fordyee  and 
Tbomas  W.  White  submitted  the  cause 
for  tbe  National  Surety  Company.  Mr. 
John  H.  Holtiday  waa  on  tbe  brief: 

Tbe  priority  acquired  by  the  surety  is 
identical  with  that  secured  to  the  United 
States. 

Badger  v.  Daniel,  79  N.  C.  387. 

The  express  words  of  the  statute  give 
priority  to  the  surety  when  the  bond  is 
paid,  and  not  when  all  debts  due  the 
United  States  are  paid. 

United  States  v.  Heaton,  63  C.  C.  A. 
156,  128  Fed.  414;  Um'ted  Statea  v. 
Ryder,  110  U.  S.  720,  736,  28  L.  ed.  308, 
311,  4  Sup.  Ct.  Rep.  106;  Hunter  T. 
United  SUtes,  5  Pet.  173,  8  L.  ed.  86; 
Guarantee  Title  ft  T.  Co.  v.  Title  Ouar^ 
anty  A  S.  Co.  224  U.  S.  162,  66  L.  ed. 
706,  32  Sup.  Ct.  Rep.  457. 

The  prerogative  of  aovereignty  as  to 
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payment  of  debts  is  taken  away  by  ex- 
press language. 

Guarantee  Title  &  T.  Co.  v.  Title 
Guaranty  &  S.  Co.  supra. 

If  the  surety  pays  more  than  the 
bond,  he  is  a  mere  volunteer,  and  is  not 
entitled  to  subrogation  as  to  the  excess. 

Knowlton  v.  Moore,  178  U.  S.  41,  77, 
44  L.  ed.  969,  984,  20  Sup.  Ct.  Rep.  747. 

Section  34G8,  Comp.  Stat.  §  6374,  2 
Fed.  Stat.  Anno.  2d  ed.  p.  223,  was  an 
exception  carved  out  of  the  right  of 
priority  of  the  sovereign. 

Deitch  V.  Staub,  53  C.  C.  A.  137,  115 
Fed.  309;  Voorhees  v.  Jackson,  10  Pet. 
449,  471,  9  L.  ed.  490,  499. 

Mr.  Justice  Brandeis  delivered  the  opin- 
ion of  the  court : 

The  National  Surety  Company  executed 
as  surety  two  bonds  given  to  secure  con- 
tracts entered  into  with  the  United  States. 
The  contractor  defaulted  and  was  later 
adjudicated  a  bankrupt.  The  loss  to  the 
government  was  about  $13,000,  The  Sure- 
ty Company  paid  to  it  on  account  of  this 
loss  $3,150,  the  full  amount  of  the  lia- 
bility on  the  bonds.  Thereupon  the  gov- 
ernment proved  its  claim  in  bankruptcy 
for  the  balance,  claiming,  under  Revised 
Statutes,  §  3466,1  Comp.  Stat.  §  6372,  2 
Fed.  Stat.  Anno.  2d  ed.  p.  216,  priority 
therefor  over  all  other  [75]  creditors. 
The  surety  Company  proved  for  the 
$3,150,  and  claimed  that  under  Re- 
vised Statutes,  §  3468,«  Comp.  Stat. 
§  0374,  2  Fed.  Stat.  Anno.  2d  ed.  p. 
223,  it  was  entitled  to  a  share  in  the 
distribution  of  the  estate  pro  rata  on 
an  equality  with  the  government.  The 
net  assets  of  the  estate  were  less  than 
the  amount  of  the  government's  claim. 
The  referee  sustained  the  contention 
of  the  Surety  Company,  and  his  order 
was  affirmed  both  by  the  district  judge 
and  by  the  circuit  court  of  appeals  for 
the  ei^rhth  circuit.  —  C.  C.  A.  — ,  262  Fed. 
62.     The  case  comes  here  on  writ  of  cer- 


tiorari (252  U.  S.  577,  64  L.  ed.  724,  40 
Sup.  Ct.  Rep.  396).  The  single  question 
presented  is  whether,  in  the  distribution 
of  the  bankrupt's  estate,  the  United  States 
has  priority  over  the  Surety  Company. 

Section  3468,  applying  an  established 
rule  of  the  law  of  subrogation  (Lidder- 
dale  V.  Robinson,  12  Wheat.  594,  596,  6 
L.  ed.  740,  741),  declares  that  when  a 
"surety  pays  to  the  United  States  the  mon- 
ey due  upon  .  .  .  [a]  bond,  such  sure- 
ty ..  .  shall  have  the  like  priority  for 
the  recovery  .  ,  .  of  the  moneys  .  .  . 
as  is  secured  to  the  United  States."  Sec- 
tion 3466,  embodying  the  common-law  rule 
by  which  the  sovereign  has  priority  over 
other  creditors  of  an  insolvent  (United 
States  V.  State  Bank,  6  Pet.  29,  35,  8  L. 
ed.  308,  310),  declares  that  "the  debts  due 
to  the  United  States  shall  first  be  satis- 
fied." There  is  no  conflict  between  the 
two  sections,  which  are  substantially  a  re- 
enactment  and  extension  of  the  provisions 
of  §  65  of  the  Act  of  March  2,  1799, 
[76]  chap.  22,  1  Stat,  at  L.  627,  676, 
Comp.  Stat.  §§  6372,  6374,  2  Fed.  Stat. 
Anno.  2d  ed.  pp.  216,  223.  The  priori- 
ty secured  to  the  United  States  by  § 
3i466  is  priority  over  all  other  cred- 
itors; that  is,  private  persons  and  other 
public  bodies.  This  priority  the  surety 
obtains  upon  discharging  its  obliga- 
tion. But  what  the  surety  asks  here  is 
not  to  enjoy  like  priority  over  such  other 
creditors,  but  equality  with  the  United 
States, — a  creditor  whose  debt  it  partly 
secured.  To  accord  such  equality  would 
abridge  the  priority  expressly  conferred 
upon  the  government..  While  the  priority 
given  the  surety  by  the  statute  attaches  as 
soon  as  the  obligation  upon  the  bond  is 
discharged,  it  cannot  ripen  into  enjoyment 
unless  or  until  the  whole  debt  due  the 
United  States  is  satisfied.  This  result  is 
in  harmony  with  a  familiar  rule  of  the 
law  of  subrogation  under  which  a  surety 
liable  only  for  part  of  the  debt  does  not 
become  subrogated  to  collateral  or  to  rem- 


1  Sec.  3466.  Whenever  any  person  indebt- 
ed to  the  United  States  is  insolvent,  or 
whenever  the  estate  of  any  deceased  debtor, 
in  the  hands  of  the  executors  or  adminis- 
trators, is  insuHTicient  to  pay  all  the  debt? 
due  from  the  deceased,  the  debts  due  to  the 
United  States  shall  be  first  satisfied;  and 
the  priority  hereby  established  shall  extend 
as  well  to  cases  in  which  a  debtor,  not  hav- 
ing suflicient  property  to  pay  all  his  debt?, 
makes  a  voluntary  assignment  thereof,  or 
in  which  the  estate  and  effects  of  an  ab- 
sconding, concealed,  or  absent  debtor  are 
attached  by  process  of  law,  as  to  cases  in 
which  an  act  of  bankruptcy  is  committed. 

SSec  3468.  Whenever  ^e  principal  in 
any  bond  given  to  the  United  States  is  in- 
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solvent,  or  whenever,  such  principal  being 
deceased,  his  estate  and  effects  which  come 
to  the  hands  of  his  executor,  administrator, 
or  assignee,  are  insufiicient  for  the  payment 
of  his  debts,  and,  in  either  of  such  cases, 
any  surety  on  the  bond,  or  the  executor, 
administrator,  or  assignee  of  such  surety 
pays  to  the  United  States  the  money  due 
upon  such  bond,  such  surety,  his  executor, 
administrator,  or  assignee,  shall  have  the 
like  priority  for  the  recovery  and  receipt 
of  the  moneys  out  of  the  estate  and  effects 
of  such  insolvent  or  deceased  principal  as  is 
secured  to  the  United  States;  and  may 
bring  and  maintain  a  suit  upon  the  bond, 
in  law  or  equity,  in  his  own  name,  for  the 
recovery  of  all  moneys  paid  thereon. 

S54  U.  S. 
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adies  available  to  the  creditor  anless  he  molestinf^  workmen  employed  bj  the  Utter 

pays  the  whole  debt,  or  it  is  otherwiae  corporation  to  Uke  the  places  of  the  strlk- 

ntisfied.'  ^^^*  u^n  the  sround  that  the  petitioning 

The  judgment  of  the  Circuit  Court  of  ^JP'^^^io"  haS  contracts  with  such  sub- 

AMU  juusiu«wi>v&  buv  viAxviui*  v/viu*  vj.  gnj,m.y    corporatiou,    the    performance    of 

Appeals  ifl  rererseo.  which   was  delayed   by   such   interference; 

and  the  identity  of  interest  of  the  two  cor- 

"■""^"  porations  requires  that  the  suBsidiary  cor- 

^  _    _                   _  poration  be  aligned  on  the  side  of  the  peti- 

£771     NILES  -  BEMENT  -  POND    COM-  tioner.    where    iU    interest   lies,    with    the 

P-^^Y,  Petitioner,  result  that  if  the  subsidiary  corporation  and 

▼•  the  individual  defendants  are  citizens  of  the 

mON  MOULDERS  UNION,  Local  No.  68,  same  state,  jurisdictional  diversity  of  citi- 

et  al.  zenship  disappears. 

[For  other  cases,  see  Courts.  721-769;  Parties, 

(See  8.  C.  Reporter's  ed.  77-82.)  ^-  ••  »°  ^^''^  ^up.  ct.  lOOft ) 

Pleading  ~  Jurisdictional  allegations  — 

Paitlea- In  equity.  Federal  question. 

1.  Persons  who  not  only  have  an  4.  Federal  jurisdiction  of  a  cause  as 
interest  in  the  controversy,  but  an  interest  presenting  a  Federal  question  is  not  sup- 
of  such  a  nature  that  a  final  decree  can-  Parted  by  allegations  m  a  bill  that  arc  much 
not  be  made  without  either  affecting  that  ^^  casual  and  meager  to  give  serious  color 
interest  or  leaving  the  controversy  in  such  ^  t^«  c***™  ^*>*^  ^^«  cause  of  action  is  one 
a  eondition  that  its  final  determination  arising  under  the  laws  of  the  United  States. 
may  be  wholly  inconsistent  with  equity  and  where  the  contention  is  plainly  an  after- 
and  good  conscience,  are  parties  so  indis-  thought,  not  in  the  mind  of  the  author  of 
pcniable  that  a  court  of  equity  will   not  ^he  bill. 

proceed  to  final   decision  withoit   them.  "'S.'iJ'^^?*'  ^iu!R'^'^  Pleading,  II.  a.  in  Digest 

[For  other  cases,  see  Parties.  I.  a,  in  Digest  °"P*  ^^'  ^""  '^ 

8ap.  Ct.  1908.1  ^           - 

Federal     courts  ~  Jurisdiction  —  diverse  ^            ^^ 

^P*^!?/Jf«    .     ^ ^  ♦;           I.-  u  Argued  October  22.  1020.     Decided  Novem- 

2.  Making    a    corporation    which    re-  ®                      u__  o    ino/^ 

sides  in  the  same  state  as  do  the  Individ-  ' 

tiban  a  *party  plainUff  wilf  not*^give'\o  ^l  \  ^?^-^f  .^/T^f^"^  ^J?.^'^^^^^^^.  *®1 
Federal  district  court  jurisdiction  against  ^  ^^^  United  States  Circuit  Court  of 
objection  of  another  party,  or  over  the  Appeals  for  the  Sixth  Circuit  to  review 
court's  own  scrutiny  of  the  record,  unless  a  decree  which,  reversing  a  decree  of 
there  exists  a  genuine  controversy  between  the  District  Court  for  the  Southern  Dis- 
l-  "^  }^^  plaintiff.  trict  of  Ohio,  ordered  the  dismissal  of 
^^(SJ.t'' Sup.  crio^.i^''"*''  ''^^'''^^^  *°  ^'*  the  bill  in  a  suit  by  a  corporation  to  en- 
Federal  conrto  —  jurisdiction  —  diverse  J^^"  striking  former  employees  of  a  sub- 
dtlxensblp  —  necessary  parties  ~  sidiary  corporation  from  molesting  work- 
alignment,  men  employed  to  take  the  places  of  the 

3.  A  corporstion  completely  controlled  strikers.  Appeal  dismissed.  Petition 
by  another  corporation  through  stock  own-  for  writ  of  certiorari  granted,  and  de- 
ership  and  common  officers  is  an  indispon-  cree  of  Circuit  Court  of  Appeals  af- 
sable  party  to  a  suit  by  the  dommant  cor-  firmoil 

poration    to    enjoin    striking    former    em-  o      '                    u  i        -i/sn  n   ri    a    a^a 

i>Io7<«.  of  the  .(.bsidiary  corporation  from  ,.f ««  ^Taq '^®  ''*^"'''  ^^^  ^-  ^^  ^^  ^^*' 

-  ^Soo  Jp  ed.  4Uo. 

Hote. — Generally,   as   to   diverse  citi-  ^^®  facts  are  stated  in  the  opinion, 
renship  as  ground  of  Federal  jurisdic-  m^„„^„    Tai.r,.^«n-  Tur*.™^.!!  -«^  Mti* 
tion-see  notes  to  Seddon  v.  Virginia,  ^^^TJ^'J^^          ^^u      *  "^  ^"i 
T.  &  C.  Steel  &  1.  Co.  1  L.R.A.  108  Jt^.  ^T'^T^  "f".-"^  ^^"^  ^^''^'^  "''^ 
Myers  v.  Murray,  N.  &  Co.  11  L.R.A  ^^^J?  *  Y'^'il'^l  Petitioner: 
216;  Emory  v.  Greenouffh    1  L   ed    U  ^^®  plaintiff  has  a  separate  .lusticiable 
8    640-  Strawbridge  v   Curtiss   2  L*  ed  controversy  with  the  individual  defend- 
U.   S.  435;  M'Donald'v.  Smalley,  7  L.  !'^^^  ''''^  ^^"^  ^^?*  Company  is  not  an 
ed.  U.  S.  287;  and  Roberts  v.  Lewis,  36  'ndispensaWe  party  thereto.     If,  there- 
L.  ed.  U.  S.  579.  ^^^®»  t°e  -^-^^i  Company,  if  made  a  par- 
■ .  ty,  would  have  to  be  aligned  with  the 

»8heldon,Subrogatlon,2ded.  §  127;  Pom.  plaintiff,  it  could  and  should  have  been 

Eq.  Jun  4th  ed.  §  2350;  25  R.  C.  L.  1318;  j        •       j  i?          *.\.         i-                         *  * 

pSoples  v.  Peoples  Bros.  245  Fed.  480.  491  ^/^/^^f  ^^  from  the  action,  so  as  not  to 

4«2;   United  States  Fidelity  k  G.  Co.  ▼.  ^'^feat  jurisdiction. 

Union  Bank  k  T.  Co.  143  C.  C.  A.  30,  228  M'^aterman    v.    Canal-Louisiana   Bank 

Fed.  448,  455 ;  National  Bank  v.  Rockefeller,  k  T.  Co.  215  U.  S.  33,  54  L.  ed.  80,  30 

•8  C.  C.  A.  a,  174  Fed.  22,  28.  Sup.  Ct.  Rep.  10;  Horn  v.  Lockhart,  17 
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Wall.    570,   579,   21    L.    ed.   657,    660 ;  That  the  suit  arises  under  the  laws  of 

Cherokee  Nation  y.  Hitchcock,  187  U.  the  United  States  is  sufficiently  pleaded : 

S.  294,  47  L.  ed.  183,  23  Sup.  Ct.  Rep.  but,  if  not,  the  court  should,  in  view  of 

115;   Shields  v.  Barrow,  17  How.  130,  the  record  showing  such  Federal  ques- 

15  L.  ed.  158;  Camp  v.  Gross,  250  Vl,  S.  tion  to  exist  and  the  plaintiff's  meri- 

308,  309,  63  L.  ed.  997,  39  Sup.  Ct.  Rep.  torious  case,  allow  an  amendment  of  the 

478;   Minnesota  v.  Northern  Securities  bill  in  this  court,  and  continue  the  in- 

Co.  184  U.'  S.  199,  235,  46  L.  ed.  499,  junction  in  force. 

515,  22  Sup.  Ct.  Rep.  308;  Williams  v.  Cleveland,  C.  C.  &  St.  L.  R.  Co.  t. 

United  States,  138  U.  S.  514,  34  L.  ed.  Hirsch,  123  C.  C.  A.  145,  204  Fed.  849; 

1026,   11   Sup.   Ct.   Rep.   457;    General  Schulthis  v.  McDougal,  225  U.  S.  561, 

Invest.  Co.  v.  Lake  Shore  &  M.  S.  R.  56  L.  ed.  1205,  32  Sup.  Ct.  Rep.  704; 

Co.   162  C.   C.   A.  296,   250  Fed.   160;  Macon   Grocery   Co.    v.   Atlantic   Coast 

Roberts  v.  Underwood  Typewriter  Co.  Line  R.  Co.  215  U.  S.  501,  506,  507,  54 

257  Fed.  583;  Mahon  v.  Guaranty  Trust  L.  ed.  300,  303,  304,  30  Sup.  Ct.  Rep. 

&  S.  D.  Co.  152  C.  C.  A.  254,  239  Fed.  184;  Hopkins  v.  Walker,  244  U.  S.  486- 

266;  Gas  Securities  Co.  v.  Antero  &  L.  489,  61  L.  ed.   1270-1274,  37  Snp.  Ct. 

P.  Reservoir  Co.  170  C.  C.  A.  399,  259  Rep.  711;  Taylor  v.  Anderson,  234  U.  S. 

Fed.  423;  Fortney  v.  Carter,  121  C.  C.  74,  58  L.  ed.  1218,  34  Sup.  Ct.  Rep.  724; 

A.  514,  203  Fed.  454;  Carter  v.  Fortney,  Hull  v.  Burr,  234  U.  S.  712,  58  L.  ed. 

170  Fed.  463;  Ex  parte  Haggerty,  124  1557,  34  Sup.  Ct.  Rep.  892;  Louisville 

Fed.  441;  Toledo  Traction,  Light  &  P.  &  N.  R.  Co.  v.  Mottley,  211  U.  S.  149, 

Co.  V.  Smith,  205  Fed.  643 ;  Chesapeake  154,  53  L.  ed.  126,  128,  29  Sup.  Ct.  Rep. 

&   0.   Coal  Agency   Co.  v.   Fire   Creek  42;  Camp  v.  Gress,  250  U.  S.  308,  317, 

Coal  &  Coke  Co.  119  Fed.  942;  Wheeler  318,  63  L.  ed.  1000,  1003,  1004,  39  Sup. 

V.  Denver,  229  U.  S.  342,  352,  57  L.  ed.  Ct.  Rep.  478;  Giles  v.  Harris,  189  U.  S. 

1219,  1224,  33  Sup.  Ct.  Rep.  842;  Carroll  475-485,  47  L.  ed.  909-911,  23  Sup.  Ct. 

V.   Chesapeake  &   0.   Coal   Agency  Co.  Rep.  639;  Re  Lennon,  166  U.  S.  548,  41 

61  C.  C.  A.  49,  124  Fed.  305;  Lumley  L.  ed.  1110,  17  Sup.  Ct.  Rep.  658. 

V.  Gye,  2  El.  &  Bl.  216, 118  Eng.  Reprint,  ^,            «t««v.          j»v-^t 

749,  22  L.  J.  Q.  B.  N.  S.  463,  17  Jur.  «/^T"-  ^:  ,?•  ^^^^^  ^T^rf^^M 

827,  1  Week.  Rep.  432,  1  Eng.  Rul.  Cas.  f^^*"  *^8^/^  ^^^  ^^^^^  ^^^  ^^  *  *»"«' 

706;  Angle  v.  Chicago,  St.  P.  M.  &  0.  ^^l  respondents: 

R.  Co.  151  U.  S.  1,  38  L.  ed.  55,  14  Sup.  J^  ^^^  I'^^^^f  disputes  the  employer  is 

Ct.  Rep.  240;  Dr.  Miles  Medical  Co.  v.  at  least  an  indispensable  party. 

John  D.  Park  &  Sons  Co.  220  U.  S.  373,  „  ^,^}^^T\  ^^''T'^^^o^a  Y^rc^l'  ..^^ 

394,  55  L.  ed.  502,  513,  31  Sup.  Ct.  Rep.  ^^^3?®^/  ^o^^^'J^  ^•?-^l?'^-^  ^^®'  ^ 

376;    Hitchman    Coal    &    Coke    Co.    v.  ^-  ^-  ^-  ^^^»  ^^^  ^®^-  ^59. 

Mitchell,  245  U.  S.  229,  254-257,  62  L.  ,  -^^  the  National  Defense  Act  was  not 

ed.  260,  277,  278,  L.R.A.1918C,  497,  38  flff^^y    ^^^,  distinctly    averred    m    the 

Sup.  Ct.  Rep.  65,  Ann.  Cas.  1918B,  461 ;  bill  of  complaint,  the  district  court  could 

Eagle  Glass  &  Mfg.  Co.  v.  Rowe,  245  ^^^   ^^^   taken    jurisdiction   under   it, 

U.  S.  275,  62  L.  ed.  286,  38  Sup.  Ct.  Rep.  «v®?  ^.  ?°  individual  might  plead  it  in 

80;    Associated   Press    v.    International  an  individual  action.      ^    ^^^  ^_   ^_ 

News  Service,  2  A.L.R.  317,  157  C.  C.  A.  ,  Hull  v.  Burr,  234  U.  S.  712,  720,  721. 

436,   245    Fed.    244,    affirmed   on   other  ^  ^-  ®^-  ^^^7,  1561,  1562,  34  Sup.  Ct. 

grounds  in  248  U.  S.  215,  63  L.  ed.  211,  ^ep.  892.           .  ,       ,       . 

2  A.L.R.  293,  39  Sup.  Ct.  Rep.  68;  Bit-  ^^here  is  no  right  of  action,  regardless 

terman  v.  Louisville  &  N.  R.  Co.  207  of  ground  for  Federal  jurisdiction. 

U.  S.  205,  52  L.  ed.  171,  28  Sup.  Ct.  National   Fireproofing   Co.   v.   Mason 

Rep.  91,  12  Ann.  Cas.  693;  Tracey  v.  BuUders'  Asso.  supra. 

Osborne,  226  Mass.  25,  114  N.  E.  959;        ,^^,  ,,     ,      .      ^,    ^ 

Lamb   v.    Cheney    &    Son,    227    N.    Y.  [78]  Mr.  Justice  Clarke  delivered  the 

418,  125  N.  E.  817;  Minnesota  v.  North-  opinion  of  the  court: 

em  Securities  Co.  184  U.  S.  199,  235,  The  controversy  involved  in  this  suit 

46  L.  ed.  499,  515,  22  Sup.  Ct.  Rep.  308.  originated  in  a  strike  by  employees  of 

If  the  Tool  Company  is  an  indispensa-  the    defendant    the   Niles   Tool    Works 

ble  party,  it  is  properly  made  a  defend-  Company,    hereinafter    designated    the 

ant.  Tool   Company,   and    the   sole   qnestion 

Helm  V.  Zarecor,  222  U.  S.  32,  36,  56  presented  for  decision  is  one  of  juris- 

L.  ed.  77,  80,  32  Sup.  Ct.  Rep.  10;  Re  diction. 

Metropolitan  R.  Receivership  (Re  Reis-  The  petitioner,  a  corporation  of  New 

•nberg)  208  U.  S.  90,  52  L.  ed.  403,  28  Jersey,  filed  iU  bUl  in  the  district  court 

Snp.  Ct.  Rep.  219.  for  the  southern  district  of  Ohio,  mi^lriiig 

14e  154  U.  6. 
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the  Tool  Company,  an  Ohio  corporation, 
cereral  local  labor  unions,  and  many  of 
the  striking  employees  of  the  Tool  Com- 
pany (in  the  bill  and  hereinafter  desig- 
nated ^'former  employees'')  parties 
defendant,  it  being  averred  that  all  of 
the  defendants  were  citizens  of  Ohio 
and  residents  of  the  southern  district. 
The  jurisdiction  of  the  court  was  thus 
invoked  on  the  ground  of  diverse  citizen- 
ship. 

The  relief  prayed  for  was  an  injunc- 
tion, restraining  the  striking  former 
employees  of  the  Tool  Company  from 
molesting  workmen  employed  by  that 
company  to  take  their  places,  upon  the 
ground  that  petitioner  had  contracts 
with  the  Tool  Company  the  performance 
of  which  was  being  delayed  by  such  in- 
terference. No  case  was  stated,  or  re- 
lief asked  for,  against  the  Tool 
Company. 

The  district  court  overruled  a  motion 
to  dismiss  for  want  of  jurisdiction,  and 
granted  a  preliminary  injunction  as 
prayed  for,  but,  on  appeal,  the  circuit 
court  of  appeals  found:  that  the  Tool 
Company  was  so  essentially  a  subsidiary 
of  the  petitioner,  and  its  interest  in  the 
controversy  was  so  certainly  on  the  same 
side,  that  it  should  be  treated  as  a  plain- 
tiff; that  any  decision  of  the  case  must 
necessarily  so  involve  rights  of  the  Tool 
Company  as  to  render.it  an  indispen- 
sable party  to  the  case;  and  that  giving 
that  company  its  proper  classification  as 
a  plaintiff  resulted  in  the  disappearance 
of  the  jurisdictional  diversity  of  citizen- 
ship, and  required  the  dismissal  of  the 
bill,  which  was  [79]  ordered.  The  case 
was  brought  here  for  review  by  writ  of 
certiorari. 

The  facts  essential  to  be  considered, 
which  were  stipulated  or  sufficiently 
proved  on  the  hearing  of  the  application 
for  an  injunction,  may  be  epitomized  as 
follows : 

The  petitioner  was  a  corporation  of 
New  Jersey,  the  defendant  Tool  Com- 
pany a  corporation  of  Ohio;  the  peti- 
tioner owned  a  controlling  interest  in 
the  capital  stock  of  the  Tool  Company, 
and  the  same  men  were  president  and 
vice  president,  respectively,  of  both 
companies.  The  president  was  invested 
with  authority  to  fix  prices  for  the  two 
companies,  three  of  the  five  directors  of 
the  Tool  Company  were  directors  of  the 
petitioner,  and  more  than  ninety-five  per 
cent  of  the  business  of  that  company 
was  obtained  through  the  petitioner, 
acting  as  its  general  sales  agent.  The 
enstomary  mode  of  transacting  business 
between  tlie  two  oompanies  was  for  the 


petitioner  to  make  contracts  for  ma- 
chinery, which  it  passed  to  the  Tool 
Company  for  manufacture  and  delivery. 

Before,  the  filing  of  the  bill  the  peti- 
tioner had  entered  into  many  contracts 
with  the  United  States  government  to 
furnish  it,  as  quickly  as  possible,  with 
machinery,  tools,  and  equipment  for  ar- 
senals and  for  navy  and  ship  yards,  sll 
of  which  contracts  were  necessary  for 
the  successful  prosecution  of  the  war, 
and  were  to  be  given  priority  over  other 
work.  These  contracts  had  been  passed 
to  the  Tool  Company  for  manufacture, 
the  petitioner  remaining  liable  for  their 
performance.  It  was  averred  and  suf- 
ficiently proved,  that  the  defendants 
other  than  the  Tool  Company  had  con- 
spired together,  for  the  purpose  of  hin- 
dering, delaying,  and  preventing  the 
petitioner  from  performing,  through  the 
Tool  Company,  the  contracts  thus  ob- 
tained by  it  from  the  government,  and 
for  the  purpose  of  intimidating  work- 
men in  the  employ  of  the  Tool  Company 
by  threats,  violence,  and  coercion,  when 
going  to  and  from  their  places  of  work 
and  when  at  their  homes.  [80]  Such 
defendants,  assembled  about  the  plant 
of  the  Tool  Company,  had  at  times,  by 
threats  and  violence,  prevented  em- 
ployees from  entering  its  factory  to 
work,  and  had  threatened  to  prevent, 
and,  unless  restrained,  would  have  pre- 
vented, that  company  from  freely  carry- 
ing forward  its  business,  and  thereby 
the  petitioner  from  fulfilling  its  con- 
tracts with  the  government  and  with 
others. 

On  this  record  the  questions  present- 
ed for  decision  are :  Was  the  Tool  Com- 
pany an  indispensable  party  to  the  suit, 
and,  properly  classified,  should  it  be 
treated  as  a  plaintiff?  If  these  ques- 
tions are  both  answered  in  the  affirma- 
tive, the  decree  of  the  circuit  court  of 
appeals  must  be  affirmed;  otherwise  it 
must  be  reversed. 

There  is  no  prescribed  formula  for  de- 
termining in  every  case  whether  a  per- 
son or  corporation  is  an  indispensable 
party  or  not,  but  a  rule  early  announced 
and  often  applied  by  this  court  is  sharp- 
ly applicable  to  the  case  at  bar.  in 
Shields  v.  Barrow,  17  How.  130,  139,  16 
L.  ed.  158,  160,  this  language — quoted 
with  approval  in  Barney  v.  Baltimore,  6 
Wall.  280,  284,  18  L.  ed.  825,  826,  and 
again  in  Waterman  v.  Canal-Louisiana 
Bank  &  T.  Co.  215  U.  S.  33,  48,  54  L. 
ed.  80,  86,  30  Sup.  Ct.  Rep.  10— was 
used  to  describe  parties  so  indispensable 
that  a  court  of  equity  will  not  proceed  to 
final  decision  without  them,  viz.: 
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^'Persons  who  not  only  have  an  inter- 
est in  the  controversy,  but  an  interest  of 
such  a  nature  that  a  final  decree  cannot 
be  made  without  either  affecting  that  in- 
terest, or  leaving  the  controversy  in  such 
a  condition  that  its  final  termination 
may  be  wholly  inconsistent  with  equity 
and  good  conscience/' 

The  case  we  are  considering  is  essen- 
tially one  on  the  part  of  the  petitioner 
to  protect  from  interference  by  striking 
former  employees  of  the  Tool  Company, 
the  contract  which  that  company  had 
with  the  men  employed  by  it  to  take 
their  places.  Petitioner's  claim  of  right, 
the  validity  of  which  we  are  not  called 
upon  to  determine,  is  rested  wholly  upon 
the  contract  of  the  Tool  Company  with 
its  [81]  employees,  and  the  character 
and  construction  of  that  contract  of 
employment  must  inevitably  be  passed 
upon  in  any  decision  of  the  case;  and, 
obviously,  if  the  petitioner  should  fail 
in  such  a  suit  as  this,  with  the  Tool 
Company  not  a  party,  any  decree  ren- 
dered would  not  prevent  a  relitigating 
of  the  same  questions  in  the  same  or  in 
any  other  proper  court,  and  it  would 
settle  nothing. 

Thus,  if  the  Tool  Company  be  consid- 
ered as  having  any  corporate  existence 
whatever  separate  from  that  of  the  pe* 
titioner,  it  must  have  an  interest  in  the 
controversy,  involved  in  such  a  case  as 
we  have  here,  of  a  nature  such  that  a 
final  decree  could  not  be  made  without 
affecting  that  interest,  and  perhaps  not 
without  leaving  the  controversy  in  a 
condition  wholly  inconsistent  with  that 
equity  which  seeks  to  put  an  end  to  liti- 
gation by  doing  complete  and  final 
justice;  and  therefore  it  must  be  con- 
cluded that  it  was  an  indispensable 
party,  within  the  quoted  long  established 
rule. 

Plainly,  the  appellant  was  not  mis- 
taken when  it  made  the  Tool  Company  a 
party  to  the  suit.  But  making  it  a  party 
defendant  could  not  give  to  the  district 
court  jurisdiction  against  the  objection 
of  another  party,  or  over  the  court's  own 
scrutiny  of  the  record,  unless  there  ex- 
isted a  genuine  controversy  between  it 
and  the  plaintiff,  the  petitioner.  Judicial 
Code,  §  24.  That  there  was  not,  and 
could  not  be,  any  substantial  contro- 
versy, any  "collision  of  interest,"  be- 
tween the  petitioner  and  the  Tool  Com- 
pany, is,  of  course,  obvious  from  the 
potential  control  which  the  ownership 
of  stock  by  the  former  gave  it  over  the 
latter  company,  and  from  the  actual 
control  effected  by  the  membership  of 
the  boards  of  directors  and  by  the  selec- 
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tion  of  executive  officers  of  the  two 
companies,  which  have  been  described. 

Looking,  as  the  court  must,  beyond  the 
pleadings,  and  arranging  the  parties  ao- 
cording  to  their  real  interest  in  the  dis- 
pute involved  in  the  case  (Dawson  v. 
Columbia  Ave.  Sav.  Fund,  S.  D.  Title  & 
T.  [82]  Co.  197  U.  S.  178, 180,  49  L.  ed. 
713,  715,  25  Sup.  Ct.  Rep.  420;  Steele  v. 
Culver,  211  U.  S.  26,  29,  53  L.  ed.  74,  75, 
29  Sup.  Ct.  Rep.  9),  it  is  clear  that  the 
identity  of  interest  of  the  Tool  Com- 
pany with  the  petitioner  required  that 
the  two  be  aligned  as  plaintiffs,  and  that 
with  them  so  classified,  the  case  did  not 
present  a  controversy  wholly  between 
citizens  of  different  states,  within  the 
jurisdiction  of  the  district  court  (Sus- 
quehanna &  W.  Valley  R.  &  Coal  Co.  v. 
Blatchford,  11  Wall.  172,  20  L.  ed.  179; 
Hooe  V.  Jamieson,  166  U.  S.  395,  41  L. 
ed.  1049,  17  Sup.  Ct.  Rep.  596). 

The  allegations  of  the  bill  that  the 
contracts  which  the  petitioner  had  with 
the  United  States  government  were  of  a 
character  which  must  be  given  priority 
under  §  120  of  the  National  Defense  Act^ 
approved  June  3, 1916  (39  Stat,  at  L.  pp. 
166,  213,  chap.  134,  Comp.  Stat.  §§  1715a, 
3115g,  9  Fed.  Stat.  Anno.  2d  ed.  pp.  925, 
1343),  and  that  they  involved  interstate 
commerce,  are  much  too  casual  and 
meager  to  give  serious  color  to  the  claim 
now  made  that  the  cause  of  action  as- 
serted is  one  arising  under  the  laws  of 
the  United  States.  The  contention  is  an 
afterthought,  and  plainly  was  not  in  the 
mind  of  the  writer  of  the  bill  of  com- 
plaint. 

It  results  that  the  decree  of  the  Cir- 
cuit Court  of  Appeals  must  be  affirmed. 

Appeal  dismissed,  petition  for  writ  of 
certiorari  granted,  and  decree  of  the 
Circuit  Court  of  Appeals  affirmed. 

Mr.  Justice  Pitney  and  Mr.  Justice 
McBeynolds  dissent. 


[83] 


WELLS     BROTHERS     COMPANY 
OF  NEW   YORK,  Appt., 

V. 

UNITED  STATES. 


(See  S.  C.  Reporter's  ed.  83-B7.) 

United  States  —  contracts  —  liability  foF 
loss  by  requested  delay. 

A  government  contractor  cannot  re- 
cover damages  from  the  United  States,  oc^ 
casioned  by  delays  ordered  by  the  govern- 
ment, where  the  contract  gave  large  discre« 
tion  to  the  United  States  to  suspend  per- 
formance, or  change  the  work  or  material, 
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proridinf  for  a  eompen sating  ertcnaton  of  the  sabjeet  of  delay,  their  covenant  u 

time  tor  perforniKn<«,  and  in   addition  ex-  binding 

'T'/-^'f"^i^  "No  claim  .hail  be  made       Denn'ott  v.  Jones   (Ingle  v.  Jones)  2 

^Sh   mi^*  .^r»*»^'  ir.^/  a^f;  Wall.  1,  17  L.  ed.  762;  Merchants'  lian 

^^^yl^eTnit^'su^y   "'  '""^  &  T.  Co.  v.  United  Statea,  40  Ct.  CI. 

(For  otti«r  ciwa.  im  nmted  siatei,  Tt.  L  In  '■^''i  Chouteau  v.  United  States,  95  U. 

DiKot  Sup.  Ct,   1008.1  S.  61,  67,  68,  24  L.  ed.  371-373. 

[Ne.  76.]  Mr.  Justice  Oluke  delivered  the  opin- 

ion of  the  court: 

This  is  an  appeal  from  a  judg^racnt  of 
the  court  of  claims,  sustaining  a  general 

.  .     _  ,  _    .  demurrer  to  and  dismissine  the  amended 

PPEAL  from  the  Court  of  Claims  to    petition, 
review   a  judgment   dismissing  the        [84]  The  allegations  of  this  amended 
petition  of  a  government  contractor  for    petition,  admitted  by  the  demurrer,  and 
the  recovery  of  damages  resulting  from   essential  to  be  considered,  are: 
delays  ordered  by  the  government.    Af-       The  appellant,  a  corporation  organized 


firmed. 


mder  the  laws  of  New  York,  and  en- 


The  facta  are  stated  in  the  opinion.  ggged  in  the  general  building  and  con- 

Meaars.  Abram  B.  Serven  and  Bart  E.  struetion  business,  entered  into  a  written 

Barlow  submitted  the  cause  for  appel-  contract  with  the  United  States  for  the 

lant:  construction  of  a  postofBce  and  court- 

A  material  change  in  either  the  char-  Ijo^se    building  in   New  Orleans,  dated 

aeter  or  cost  of  the  thing  contracted  to  September  30,  1909,  for  which  it  was  to 

be  done  does  not  come  within  the  terras  be  paid  $817,000,  but  its  bond  for  per- 

of  the  contract,  and  is  a  new  or  different  formance  was  not  approved  until  nine 

work  from  that  contracted  for.  days  later,   on   October  9;   on   the  day 

Cook  County  v.  Harms,  108  III.  151;  "*«•■  'he  contract  was  signed  the  Unit- 
Salt  Lake  City  v.  Smith,  43  C.  C.  A.  637,  e^  States  "ordered  and  directed"  appel- 
104  Fed.  457;  McMaater  v.  State,  108  ■»«*  t"  d*^'«y  ordering  limestone  (as 
N.  Y.  642,  15  N.  E  417;  Dunning  v  specified  in  the  contract)  for  the  exterior 
Orange  County,  139  App.  Div.  249,  124  »*  the  street  fronts  of  the  building  "for 
N.  Y.  Supp.  107;  National  Contracting  the  reason,  as  stated,  that  a  change  was 
Co.  V.  Hudson  River  Water  Power  Co.  contumplafed  m  snid  exterior  face  stone- 
192  N.  Y.  209,  84  N.  E.  965;  Gillet  v.  work,  which  would  require  an  additional 
Bank  of  America,  160  N.  Y.  655,  55  N.  appropriation  by  Congress;"  the  appel- 
E.  292;  Wood  v.  Ft.  Wayne,  119  U.  S.  '^"t  assented  to  a  delay  of  two  weeks 
312,  30  L.  ed.  416,  7  Sup.  Ct.  Rep.  219;  ""'y-  ^ut,  although  protesting  that  fnr- 
Cheaapeake  &  O.  Canal  Co.  v.  Hill,  15  ther  delay  would  result  in  its  damage. 
Wall.  94-101,  21  L.  ed.  64-68;  Utah  N  't  refrained  from  purchasing  limestone 
«  C.  SUge  Co.  V.  United  States,  199  ""til  August  19,  1910,  when,  the  _re- 
U.  S.  414,  50  L.  ed.  251,  26  Sup.  Ct.  qui«a  appropriation  by  Congress  having 
Eep.  69;  Sorraiiea  v.  Esbri,  200  U.  S.  been  obtained,  a  supplemental  agreement 
103-111,  50  L.  ed.  391-395,  26  Sup.  Ct.  ""s  entered  into  by  the  parties  to  the 
g^p    175  contract  by  which  marble  was  substitut- 

P^ovisions  against  delay,  contained  in  e<i  for  limestone  for  the  street  fronts  of 

a  contract,  are  to  be  construed  reason-  the    building,   the  compensation  of  the 

ably  and  in  accordance  with  the  inten-  appellant    was   incrensed  |210,500    and 

tion  of  the  parties  at  the  time  of  the  '^-^  ^""^  for  completion  of  the  budding 

ereoution  of  the  contract,  and  to  cover  w-'f   ^'^^"i^^J''"^    ^^.J'  i^"' .u° 

only  such  delays  as  were  contemplated  February  5,  1012;  during  this  delay  the 

by  the  parties  contractor    proceeded    with    other    work 

Cnman  v.  Delaware  &  0.  R.  Co.  138  "n'*^/„il;^  contract,  and,  prior  to  August 
N.  Y.  480,  34  N.  E.  201:  W.  L.  Waples  1"'  1™'  '*  ^^^  completed  all  the  re- 
Co.  V.  State,  178  App.  Div.  357,  164  N.  *l"'«d  excavation,  foundation  and 
Y.  Supp.  797;  United  States  v.  Mueller,  structural  steel  work ;  after  the  "mod i- 
113  U.  S.  153,  28  L.  ed.  946,  5  Sup.  Ct.  •''^''tion  and  addition  of  August  19.  1910, 
g^^  3g(j  '^  to  the  contract  work"  the  appellant  so 
proceeded  with  the  performance  of  the 

Assistant     Attorney     General     Davis  contract  that,  by  February  Ist,  1912,  the 

submitted  the  cause  for  appellee.     Mr.  building    was    substantially    completed 

John  W.  fVainer  was  on  the  brief;  except  the  interior  partitions,  and  there- 

Th«  parties  having  contracted  upon  upon  the  United  States,  asala  qn«t  \>^« 
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protest  of  appellant,  ''ordered  and  di- 
rected" a  delay,  which  continued  to 
August  24,  1912,  [85]  until  congres- 
sional legislation  was  obtained  author- 
izing the  parcel  post,  whereupon  the 
plans  for  the  interior  arrangements  of 
the  building  were  adapted  to  that  serv- 
ice and  the  building  was  completed. 

The  claim  is  wholly  for  damages  oc- 
casioned by  the  two  delays  thus  de- 
scribed, and  the  question  for  decision  is 
whether  the  terms  of  the  contract  au- 
thorized the  government  to  require  such 
delays  without  becoming  liable  to  the 
contractor  for  damages  which  may  have 
been  caused  to  it  thereby. 

The  contract  involved  contains  this 
provision : 

'It  is  further  covenanted  and  agreed 
that  the  United  States  shall  have  the 
right  of  suspending  the  whole  or  any 
part  of  the  work  herein  contracted  to  be 
done,  whenever,  in  the  opinion  of  the 
architects  of  the  building,  or  of  the 
supervising  architect,  it  may  be  neces- 
sary for  the  purpose  or  advantage  of  the 
work,  and  upon  such  occasion  or  oc- 
casions the  contractor  shall,  without 
expense  to  the  United  States,  properly 
cover  over,  secure,  and  protect  such  of 
the  work  as  may  be  liable  to  sustain 
injury  from  the  weather,  or  otherwise, 
and  for  all  such  suspensions  the  con- 
tractor shall  be  allowed  one  day  addi- 
tional to  the  time  herein  stated  for  each 
and  every  day  of  such  delay  so  caused 
in  the  completion  of  the  work;  the  same 
to  be  ascertained  by  the  supervising 
architect;  and  a  similar  allowance  of 
extra  time  will  be  made  for  such  other 
delays  as  the  supervising  architect  may 
find  to  have  been  caused  by  the  United 
States,  provided  that  a  written  claim 
therefor  is  presented  by  the  contractor 
within  ten  days  of  the  occurrence  of 
such  delays;  provided,  further,  that  no 
claim  shall  be  made  or  allowed  to  the 
contractor  for  any  damages  which  may 
arise  out  of  any  delay  caused  by  the 
United  States." 

The  contract  further  declares  that  the 
contractor : 

.  "Will  make  any  omissions  from,  addi- 
tions to,  or  changes  in  the  work  or  ma- 
terial herein  provided  for  whenever 
[86]  required  by  said  first  party  .  .  . 
and  that  no  claim  for  damages  on  ac- 
count of  such  changes  or  for  anticipated 
profits  shall  be  made  or  allowed." 

It  would  be  difficult  to  select  language 

giving  larger  discretion  to  the  United 
tates  to  suspend  the  performance  ''of 
the  whole  or  any  part  of  the  work"  con- 
tracted for,  or  to  change  the  work  or 
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materials,  than  that  here  used.  The  pro- 
vision for  the  protection  of  the  work 
shows  that  long  interruptions  were  con- 
templated, with  a  compensating  exten- 
sion of  time  for  performance  provided 
for,  and  it  is  admitted  that  eight  days 
before  its  bond  was  approved  and  it  be- 
came bound,  the  appellant  received  its 
first  order  to  delay,  for  the  reason  that 
''a  change  was  contemplated  in  said 
exterior  stonework  which  would  require 
an  additional  appropriation  by  Con- 
gress." 

Such  a  delay  as  was  thus  ordered  was 
certain  to  be  an  indefinite  and  very 
probably  a  long-continued  one;  but  the 
appellant,  experienced  contractor  that 
it  was,  did  not  hesitate  to  submit  to  it 
by  permitting  the  approval  of  its  bond, 
which  rendered  its  obligation  under  the 
contract  complete,  more  than  a  week 
after  notice  had  been  received  of  the 
order.  Thus,  with  much  the  longest  de- 
lay complained  of  ordered  and  actually 
entered  upon,  the  appellant  consented 
to  be  bound  by  the  language  quoted, 
which  vested  such  comprehensive  discre- 
tion over  the  work  in  the  government. 
That  this  confidence  of  the  contractor 
was  not  misplaced  is  shown  by  the  fact 
that  this  first  delay  resulted  in  the  sub- 
stitution of  marble  for  limestone  for 
the  street  fronts  of  the  building,  and  in 
a  supplemental  agreement  by  which  it 
received  additional  payments,  aggregat- 
ing $210,500,  and  an  extension  of  ten 
months  for  the  completion  of  the  work. 

In  addition  to  all  this  it  must  be 
noted  that  the  first  paragraph  above 
quoted  concludes  with  this  independent 
proviso : 

'Trovided  further,  that  no  claim  shdll 
be  made  or  allowed  [87]  to  the  con- 
tractor for  any  damages  which  may  arise 
out  of  any  delay  caused  by  the  United 
States." 

Here  is  a  plain  and  unrestricted  cove- 
nant on  the  part  of  the  contractor,  com- 
prehensive as  words  can  make  it,  that  it 
will  not  make  any  claim  against  the  gov- 
ernment "for  any  damages  which  may 
arise  out  of  any  delay  caused  by  the 
United  States"  in  the  performance  of 
the  contract,  and  this  is  emphasized  by 
being  immediately  coupled  with  a  dec- 
laration by  the  government  that,  if 
such  a  claim  should  be  made,  it  would 
not  be  allowed. 

Such  language,  disassociated  aa  it  is 
from  provisions  relating  to  "omissions 
from,"  the  making  of  "additions  to  or 
changes  in,"  the  work  to  be  done  or 
"material"  to  be  used,  cannot  be  treated 
as  meaningless  and  futile,  and  read  out 
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of  the  contract.  Qiven  its  plain  mean- 
ing, it  ia  fatal  to  the  appellant's  claim. 

Men  who  take  million-dollar  contracts 
for  government  buildings  are  neither  un- 
sophisticated nor  careless.  Inexperience 
and  inattention  are  more  likely  to  be 
found  in  other  parties  to  such  contracts 
than  the  contractors,  and  the  presump- 
tion is  obvious  and  strong  that  the  men 
signing  such  a  contract  as  we  have  here 
protected  themselves  against  such  de- 
lays as  are  complained  of  by  the  higher 
price  exacted  for  the  work. 

We  are  dealing  with  a  written  con- 
tract, plain  and  comprehensive  in  its 
terms,  and  the  case  is  clearly  ruled  in 
principle  by  Day  v.  United  States,  245 
U.  S.  159,  161,  62  L.  ed.  219,  221,  38 
8np.  Ct.  Rep.  57;  Carnegie  Steel  Co.  v. 
United  States,  240  U.  S.  156, 164, 165,  60 
L.  ed.  570,  578,  579,  36  Sup.  Ct.  Rep. 
342;  Dermott  v.  Jones  (Ingle  v.  Jones) 
2  Wall.  1,  7,  17  L.  ed.  762,  764;  and 
Chouteau  v.  United  States,  95  U.  S.  61, 
67,  68,  24  L.  ed.  371,  373.  The  judgment 
of  the  Court  of  Claims,  dismissing  the 
petition,  must  be  affirmed. 


[881    WILLIAM  G.   STREET,   Appt., 

^• 

LINCOLN  SAFE  DEPOSIT  COMPANY  and 

Daniel  L.  Porter. 

(See  S.  C.  Reporter's  ed.  88-95.) 

Intoxfcattng  liquor  —  warehousemen  — 
—  storage  for  lawful  uses  —  Volstead 
Act. 

1.  There  is  nothing  in  the  Volstead  Act 
of  October  28,  1019,  which  makes  it  un- 
lawful for  a  warehouse  corporation  to  per- 
mit the  storage  in  its  warehouse  after  the 
effective  date  of  such  act  of  liquors  there- 
tofore lawfully  acquired,  which  are  so  stored 
solely  and  in  eood  faith  for  the  purpose  of 
preserving  and  protecting  them  until  they 
shall  be  consumed  by  the  owner  and  his 
family  or  bona  fide  guests, — uses  declared 
by  §  33  of  that  act  not  to  be  unlawful. 

Intoxicating  liquor  —  unlawful  posses- 
sion —  Volstead  Act. 

2.  The  declaration  in  §  25  of  the  Vol- 
stead Act  of  October  28,  1910,  that  it  shall 
be  unlawful  to  have  or  possess  any  liquor 
intended  for  use  in  violating  such  act,  ob- 
viously does  not  apply  where  the  uses  to 
which  it  is  admitted  that  the  owner  in- 
tends to  devote  his  liquor  are  those  which 
I  33  of  the  act  declares  not  to  be  unlaw- 

Hola.—- Aa  to  eonstitutionality  and 
«ffeet  of  the  Volstead  Act — see  note  to 
this  ease  as  reported  in  10  A.Ij.R.  1553. 


Intoxicating  liquor  —  keeping  i—  Vol- 
stead  Act. 

3.  Kept  for  sale  or  barter  or  other  com- 
mercial purpose  is  what  is  meant  by  the 
word  "kept,"  as  used  in  §  21  of  the  Vol- 
stead Act  of  October  28,  1919,  which  de- 
clares that  any  room,  house,  building,  or 
place  where  intoxicating  liquor  is  manu- 
factured, sold,  kept,  or  bartered,  in  viola- 
tion of  the  act,  and  all  intoxicating  liquor 
and  property  kept  and  used  in  maintaining 
the  same,  are  a  common  nuisance,  and  pro- 
vides penalties  for  the  maintaining  of  such 
a  place. 

Intoxicating  liquor  —  warehousemen  — 
possession  —  Volstead  Act. 

4.  A  warehouse  corporation  which  has 
leased  a  room  in  its  warehouse  for  the  stor- 
age of  intoxicating  liquors  that  are  in  the 
lessee's  exclusive  possession  and  control 
docs  not  ''possess**  such  liquors  within  the 
meaning  of  §  3  of  the  Volstead  Act  of  Octo- 
ber 28,  1919,  which  provides  that  "no  per- 
son shall  on  or  after  the  date  when  th^  18th 
Amendment  to  the  Constitution  of  the 
United  States  goes  into  efTect,  manufacture, 
sell,  barter,  transport,  import,  export,  de- 
liver, furnish,  or  possess  any  intoxicating 
liquor  except  as  authorized  in  this  act,  and 
all  the  provisions  of  this  act  shall  be  liber- 
ally construed  to  the  end  that  the  use  of 
intoxicating  liquor  as  a  beverage  may  be 
prevented." 

Intoxicating  liquor  —  warehousemen  — 
delivery  to  owner  —  Volstead  Act. 

6.  A  warehouse  corporation,  by  permit- 
tinff  the  owner  of  intoxicating  liquor  law- 
fully acquired  before  the  effective  date  of 
the  Volstead  Act  of  October  28,  1919,  and 
stored  in  its  warehouse,  to  have  access  to 
such  liquors  to  take  them  to  his  dwelling 
for  lawful  use,  would  not  be  delivering 
them,  within  the  meaning  of  §  3  of  such 
act,  which  provides  that  "no  person  shall 
on  or  after  the  date  when  the  18th  Amend- 
ment to  the  Constitution  of  the  United 
States  goes  into  effect,  manufacture,  sell, 
barter,  transport,  import,  export,  deliver, 
furnish,  or  possess,  any  intoxicating  liquor 
except  as  authorized  in  this  act,  and  all  the 
provisions  of  this  act  shall  be  liberally  con- 
strued to  the  end  that  the  use  of  intoxicat- 
ing liquor  as  a  beverage  may  be  prevented." 

Intoxicating  liquors  ~  transportation  ^ 
warehouse  to  home  of  owner. 

6.  Nothing  in  the  Volstead  Act  of  Oc- 
tober 28,  1919,  makes  it  unlawful  to  trans- 
port to  the  home  of  the  owner,  for  lawful 
uses,  intoxicating  liquors  lawfully  ac- 
quired by.  him  before  the  effective  date  of 
that  act,  and  stored  in  a  warehouse. 

Intoxicating  liquor  —  unlawful  posses- 
sion —  rebutting  presumption  ~  Vol- 
stead Act. 

7.  The  implication  is  plain  from  the 
provision  in  §  33  of  the  Volstead  Act  of 
October  28,  1919,  making  the  possession  of 
liquors  by  any  person  "not  legally  permit- 
ted" under  the  act  to  possess  liquor  prima 
facie  evidence  that  such  liquor  is  kept  for 
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the  purpose  of  being  sold,  iMirtered,  ex- 
ehanged,  given  away,  furnished,  or  other- 
wiie  dispMed  of  in  violation  of  the  provi- 
sions of  the  act,  that,  if  such  presumption 
is  rebutted  by  appropriate  testimony,  the 
possession  shall  be  considered  not  unlawful, 
even  though  it  be  by  a  person  not  holding 
a  technical  permit  to  possess  it,  such  as  is 
provided  for  in  the  act. 

iDtoxicatIng  liquors  ^confiscation. 

8.  An  intention  to  confiscate  private 
property  even  in  intoxicating  liquors  will 
sot  be  raised  by  inference  and  construc- 
tion from  provisions  of  law  which  have 
ample  field  for  other  operation  in  effecting 
m  purpose  clearly  indicated  and  declared. 

[No.  278.] 

Argued  April  26,  1920.     Decided  November 

8,  1920. 

APPEAL  from  the  District  Court  of 
the  United  States  for  the  Southern 
District  of  New  Yorlc  to  review  a  decree 
dismissing  the  bill  in  a  suit  to  enjoin 
interference  with  the  storage  of  intozi- 
•eating  liquors  in  a  warehouse,  and  with 
the  removal  or  disposing  of  such  liquors 
by  the  owner.    Reversed. 

See  same  case  below,  267  Fed.  706. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Joseph  S.  Anerbach  and 
Charles  H.  Tattle  argued  the  cause,  and, 
with  Mr.  Martin  A.  Schenck,  filed  a  brief 
for  appellant: 

The  Volstead  Act  and  the  Prohibition 
Amendment  are  in  pari  materia;  and 
any  construction  of  the  act  which  would 
cause  it  to  overstep  the  amendment 
should  be  avoided. 

State  ex  rel.  Loftin  v.  McMillan,  55 
Fla.  246,  45  So.  882;  Webb  v.  Ritter, 
60  W.  Va.  193,  54  S.  E.  484. 

It  does  not  follow  that  because  the 
possessor  is  not  a  person  "legally  per- 
mitted," therefore  he  is  a  criminal. 

State  V.  Mclntyre,  139  N.  C.  599,  52 
S.  E.  63. 

When  one  section  of  a  statute  treats 
specially  and  solely  of  a  matter,  that 
section  prevails  in  reference  to  that 
matter  over  other  sections  in  which  only 
incidental  reference  is  made  thereto. 
Not  because  one  section  has  more  force 
as  a  legislative  enactment  than  another, 
but  because  the  legislative  mind,  having 
been,  in  the  one  section,  directed  to  this 
matter,  must  be  presumed  to  have  there 
expressed  its  intention  thereon  rather 
than  in  other  sections  where  its  atten- 
tion was  turned  to  other  things. 

Ix)ng  V.  Gulp,  14  Kan.  414;  United 
States  V.  Jackson,  75  C.  C.  A.  41,  143 
Fed.  783. 

IftS 


Words  such  as  '^possessed"  and  ^ept,** 
appearing  in  like  context,  have  frequent- 
ly received  judicial  interpretation. 

State  V.  Lowry,  166  Ind.  372,  4  LJLA. 
(N.S.)  528,  77  N.  E.  728,  9  Ann.  Gas. 
350;  Williams  v.  Fireman's  Fond  Ina. 
Go.  54  N.  Y.  569,  13  Am.  Rep.  620. 

Transportation  is  an  incident  of  pos- 
session, and  not  possession  an  incident 
of  transportation.  The  act  condemns 
transportation  for  commercial  purposes; 
but  it  nowhere  condemns  the  carriage 
of  liquor  on  the  person  only,  as  an  in- 
cident of  the  right  of  ownership  and 
possession.  The  word  ''transportation'' 
is  not  generally  applied  to  articles  whieh 
a  man  carries  in  his  clothing  in  the 
course  of  his  ordinary  ownership  there- 
of for  personal  use,  such  as  a  pen  or 
his  money. 

Pipe  Line  Gases  (United  States  v. 
Ohio  Oil  Go.)  234  U.  S.  548,  561,  58  L. 
ed.  1459,  1470,  34  Sup.  Gt.  Rep.  956; 
People  V.  Suydam,  204  N.  Y.  422,  97  N. 
E.  858;  United  States  v.  46  Packages  & 
Bags  of  Sugar,  183  Fed.  642. 

Assistant  Attorney  General  Frieraon 
argued  the  cause,  and,  with  Solicitor 
General  King,  filed  a  brief  for  appellees. 

Mr.  Justice  Clarke  delivered  the 
opinion  of  the  court: 

By  the  motion  to  dismiss  the  bill  filed 
in  this  suit  it  is  admitted:  That  the  de- 
fendant Lincoln  Safe  Deposit  Gompany 
is  a  corporation,  organized  under  the 
laws  of  the  state  of  New  York,  and  au- 
thorized to  engage  in  the  warehousing 
business;  that  prior  to  the  effective  date 
of  the  National  Prohibition  (Volstead) 
Act  [October  28,  1919,  41  Stat,  at  L. 
305,  chap.  85],  the  appellant  was  the 
lessee  of  a  room  in  the  warehouse  of  the 
defendant  Deposit  Gompany,  in  which 
he  had  stored  wines  and  liquors  lawfully 
acquired  by  him,  which  ''are  in  his  ex- 
clusive possession  and  control  and  are 
intended  to  be  and  will  be  used  only  for 
personal  consumption  by  the  plaintiff 
and  the  members  of  his  family  or  bona 
fide  guests;"  that  the  defendant  Daniel 
L.  Porter  is  an  agent  of  the  Gommission- 
er  of  Internal  Revenue,  charged  with  the 
duty  of  enforcing  the  Volstead  Act,  who, 
in  his  official  capacity,  has  publicly  de- 
clared and  threatened  that  such  storage 
of  liquor  by  the  defendant  Deposit  Gom- 
pany would  be  unlawful  after  the  Vol- 
stead Act  became  effective,  and  would 
expose  plaintiff  and  the  Deposit  Gom- 
pany to  the  penalties  of  that  act,  which 
would  be  enforced  against  them;  that 
[00]  the  appellant  desired  to  continue 
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to  store  his  liquors 'in  said  rented  room 
after  the  Volstead  Act  should  become 
effeetiyOy  and  intended  to  report  the 
same  to  the  Commissioner  of  Internal 
ReTenue,  as  therein  required;  and  that 
the  Deposit  Company,  moved  wholly  by 
the  notices  and  threats  of  defendant 
Porter,  had  notified  plaintiff  that  he 
must  remove  his  liquors  from  its  ware- 
house, or  that  it  would  remove  and  de- 
liver them  to  Porter  as  outlawed  prop- 
erty, to  be  dealt  with  under  the  Vol- 
stead Aet  after  it  became  effective. 

Averring  as  a  matter  of  law  that  such 
possession  of  liquors  in  a  warehouse  is 
not  forbidden  by  the  18th  Amendment  or 
the  Volstead  Act,  the  appellant  prayed 
that  an  injunction  should  issue,  restrain- 
ing the  defendants  from  interfering  with 
his  possession  of  the  room  in  the  ware- 
house, and  from  removing  or  disposing 
of  his  liquors. 

The  motion  to  dismiss  was  sustained; 
and,  a  constitutional  question  being  in- 
volved, appellant  brought  the  ease  by  di- 
rect appeal  to  this  court. 

Thus  is  presented  for  decision  the 
question : 

May  a  warehousing  corporation  law- 
fully permit  to  be  stored  in  its  ware- 
house, after  the  effective  date  of  the 
Volstead  Act,  liquors  admitted  to  have 
been  lawfully  acquired  before  that  date, 
and  which  are  so  stored,  solely  and  in 
good  faith,  for  the  purpose  of  preserving 
and  protecting  them  until  they  shall  be 
consumed  by  the  owner  and  his  family, 
or  bona  fide  guests  f 

Since  the  Volstead  Act  has  been  held 
by  this  court  to  be  a  valid  law,  the  an- 
swer to  this  question  must  be  found  in 
its  provisions,  and  the  sections  of  it 
which  it  is  argued  sustain  the  negative 
answer  to  the  question  given  by  the 
eourt  below  are  3,  21,  and  25  of  title.  II. 

Since  here,  as  always,  the  purpose  of 
Congress  in  enacting  a  law  is  of  im- 
portance in  determining  the  meaning  of 
it,  it  is  noteworthy  that  title  II.  of  the 
Volstead  Act  was  passed  under  the  grant 
of   power   to    enforce    the    1st    section 

gl]  of  the  18th  Amendment  to  the 
nstitution  of  the  United  States,  which 
prohibits  the  m'^nufacture,  sale,  and 
transportation  of  intoxicating  liquors 
for  beverage  purposes,  but  does  not  in- 
dicate any  purpose  to  confiscate  liquors 
lawfully  owned  at  the  time  the  Amend- 
ment should  become  effective,  and  which 
the  owner  intended  to  use  in  a  lawful 
manner. 

Section  33  of  the  act  is  the  only  one 
which    deals    specifically    with    liquors 

lawfully  acquired  before  it  should  take 
95  I/,  ed* 


effect,  and  it  is  therefore  of  first  im« 
portance  in  the  consideration  of  the  case 
before  us.    That  section  declares: 

''It  shall  not  be  unlawful  to  possess 
liquors  in  one's  private  dwelling  while 
the  same  is  occupied  and  used  by  him 
as  his  dwelling  only  and  such  liquor  need 
not  be  reported,  provided  such  liquors 
are  for  use  only  for  the  personal  con- 
sumption of  the  owner  thereof  and  his 
family  residing  in  such  dwelling  and  of 
his  bona  fide  guests  when  entertained  by 
him  therein.'' 

The  admissions  of  fact  under  which 
this  case  is  considered  bring  the  liquors 
here  involved  precisely  within  these  im- 
munity provisions  of  §  33,  except  that 
they  are  stored  in  a  public  warehouse 
instead  of  in  a  private  dwelling.  They 
were  lawfully  acquired,  and  were  in- 
tended for  a  lawful  use,  and  thus  the 
question  is  narrowed  to  whether  such 
custody  by  the  warehouse  company  as 
is  shown  by  the  admissions  was  forbid- 
den by  the  act. 

Coming  now  to  the  sections  relied  up- 
on as  rendering  the  custody  or  possession 
of  the  liquors  by  the  warehouse  company 
unlawful. 

Section  25  declares  that: 

''It  shall  be  unlawful  to  have  or  possess 
any  liquor  .  .  .  intended  for  use  in 
violating  this  title    .    .    ." 

But  since  §  33  declares  that  the  uses  to 
which  it  is  admitted  the  plaintiff  intends 
to  devote  his  liquors  are  not  unlawful, 
obviously  this  section  does  not  apply  to 
the  case,  [92]  for  the  unlawfulness  de- 
clared by  it  is  conditioned  upon  the  in- 
tended use  in  violating  the  act. 

Section  21  declares  that : 

"Any  room,  house,  building  ...  or 
place  where  intoxicating  liquor  is  menu* 
factured,  sold,  kept  or  bartered  in  viola- 
tion of  this  title,  and  all  intoxicating 
liquor  and  property  kept  and  used  in 
maintaining  the  same  is  hereby  declared 
to  be  a  common  nuisance;"  and  for  the 
maintaining  of  such  a  place  penalties  are 
provided. 

The  word  "kept"  in  this  section  is  the 
only  one  of  possible  application  to  the 
case  at  bar,  and  the  words  with  which  it 
is  immediately  associated  are  such  that, 
as  here  used,  it  plainly  means  kept  for 
sale  or  barter,  or  other  commercial  pur- 
pose. Its  inapplicability  to  this  case  is 
apparent.  Noscitur  a  sociis.  United 
States  V.  Louisville  &  N.  R.  Co.  236  U. 
S.  318,  334,  59  L.  ed.  598,  606,  P.U.R. 
1915B,  247,  35  Sup.  Ct.  Rep.  363. 

Section  3,  which  is  the  omnibus  section 
of  the  act,  provides  that : 

"No  persons  shall  on  or  after  the  date 
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when  the  18th  Amendment  to  the  Con- 
stitution of  the  United  States  goes  into 
effect,  manufacture,  sell,  bart^,  trans- 
port, import,  export,  deliver,  furnish  or 
possess  any  intoxicating  liquor  except  as 
authorized  in  this  act  and  all  provisions 
of  this  act  shall  be  liberally  construed  to 
the  end  that  the  use  of  intoxicating 
liquor  as  a  beverage  may  be  prevented/' 

It  is  argued  that  the  declaration  here- 
in that  no  person  shall  ''possess,"  ''trans- 
port," or  "deliver"  intoxicating  liquors 
is  applicable  to  this  case,  because  the 
warehouse  company  is  not  "authorized" 
by  the  act  to  "possesii"  them,  and  be- 
eause  they  cannot  be  used,  even  lawfully, 
by  the  plaintiff,  unless  delivered  and 
taken  away  from  the  warehouse. 

By  the  admissions  the  appellant  is  les- 
see of  the  room  in  which  the  liquors  are 
stored,  and  he  "is  in  the  exclusive  pos- 
session and  control  of  them."  Thereby 
the  relation  of  the  warehouse  company 
to  the  liquors  is  restricted  to  the  [03] 
publie  function  of  furnishing  such  po- 
lice, fire,  and  other  protection  to  its 
buildings  and  their  contents  as  the  law 
or  its  lease  requires  on  the  part  of  such 
company,  and  to  allowing  the  plaintiff 
to  have  access  to  his  property  in  order 
that  he  may  remove  it  for  an  admitted- 
ly lawful  purpose.  The  company  could 
not  sell,  give  away,  or  otherwise  trans- 
fer the  liquors  to  anyone  other  than,  in 
this  limited  way,  to  the  plaintiff  owner. 

The. purpose  of  the  18th  Amendment 
and  of  this  act  considered,  we  cannot 
bring  ourselves  to  the  conclusion  that 
such  a  relation  to  the  liquors  on  the  part 
of  the  storage  company  as  is  here  dis- 
closed constitutes  a  possession  of  them 
within  the  meaning  of  this  section  of  the 
act. 

It  is  equally  clear  that  to  permit  the 
owner  to  have  access  to  the  liquors  to 
take  them  to  his  dwelling  for  lawful  use 
is  not  a  delivery  of  them  within  the 
meaning  of  this  3d  section. 

That  transportation  of  the  liquors  to 
the  home  of  appellant,  under  the  ad- 
mitted circumstances,  is  not  such  as  is 
prohibited  by  the  section,  is  too  appar- 
ent to  justify  detailed  consideration  of 
the  many  provisions  of  the  act  inconsist- 
ent with  a  construction  which  would  ren- 
der such  removal  unlawful,  and  that  the 
act  is  understood  by  the  officers  charged 
with  its  execution  as  permitting  such 
transportation  is  shown  by  the  provision 
of  the  regulations  of  the  Bureau  of  In- 
ternal Revenue,  authorizing  permits  for 
the  transportation  of.  liquor^  from  one 
permanent  residence  of  an  owner  to  an- 
other in  case  of  his  removal,  alUiough 
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no  sueh  transfer  la  Iq  terms  provided  for 
by  the  act. 

Clearly  there  is  like  adminiatrativt 
power  under  the  act  to  so  regulate  the 
transfer  of  such  stored  liquors  from  a 
warehouse  to  the  dwelling  of  the  owner 
as  to  prevent  their  being  used  to  evade 
the  prohibitions  of  the  act,  or  to  substan- 
tially interfere  with  its  effective  enforce- 
ment. 

Thus  it  is  plain  that,  in  the  sections 
of  the  act  relied  upon,  [04]  there  is  no 
specific  prohibition  against  the  storage 
of  liquors,  under  the  circumstances  ad- 
mitted to  exist  in  this  case,  and  we  find 
no  other  provisions  by  which  such  a  cus- 
tody is  rendered  unlawful. 

The  implication  from  another  provi- 
sion  of  §  33  than  the  one  quoted  above 
confirms  this  conclusion.    It  reads : 

"After  February  1,  1920,  the  posses- 
sion of  liquors  by  any  person  not  legally 
permitted  under  this  title  to  possess 
liquor  shall  be  prima  facie  evidence  that 
such  liquor  is  kept  for  the  purpose  of 
being  sold,  bartered,  exchanged,  given 
away,  furnished,  or  otherwise  disposed 
of  in  violation  of  the  provisions  oi  tlus 
title." 

Assuming  that  the  unexplained  pres- 
ence of  the  liquors  in  the  company's 
warehouse  would  give  rise  to  the  pre- 
scribed presumption,  yet,  if  that  pre- 
sumption should  be  rebutted  by  appro- 
priate testimony  (as  it  is  in  this  case  by 
admissions)  that  the  liquor  to  which  it 
is  applied  is  not  being  kept  for  the  pur- 
pose of  sale,  barter,  exchange,  furni^- 
ing,  or  otherwise  disposing  of  it  in  vio- 
lation of  the  provisions  of  the  title,  the 
implication  is  plain  that  the  possession 
should  be  considered  not  unlawful,  even 
though  it  be  by  a  person  "not  legally  per- 
mitted,"— that  is,  by  a  person  not  hold- 
ing a  technical  permit  to  possess  it,  sueh 
as  is  provided  for  in  the  act. 

Without  saying  that  there  may  not  be 
other  cases,  the  one  at  bar  seems  to  be 
fairly  within  the  scope  of  this  obvious 
implication  of  §  33. 

It  may  be  that  the  custody  of  liquors 
by  a  warehouse  company  was  thus  not 
declared  to  be  unlawful  because  the 
writers  of  the  act  did  not  have  such  a 
case  in  mind;  but  it  was  more  probably 
because  Congress  would  not  consent  to 
allow  lawful  possession  and  use  of 
liquors  in  dwellings  having  storage  facili- 
ties for  them,  while  denying  the  only  pos- 
sible means  of  preserving  and  protecting 
such*  liquors  to  persons  with  less  com- 
modious homes.  The  Congress  was  con- 
cerned with  the  great  problem  of  pre- 
venting the  manufacture  [05]  and  sale 
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of  intoxioatuig  liqaon  for  beveraga  por- 
p08M  in  the  future,  and  it  BMms  to  £&▼< 
given  but  slight  attention  to  the  eon 
nimption  of  Bnoh  Telatively  gmal 
unonnta  of  such  liquors  as  might  be  ii 
existence  in  private  ownership,  and  in 
tended  for  consumption  by  the  owner 
his  family  or  his  guests,  when  thi 
Amendment  and  the  act  should  take  ef 
feet 

An  intention  to  conflscate  private 
property,  even  in  intoxicating  liquors 
will  not  be  raised  by  inference  and  con- 
straction  from  provisions  of  law  whicl 
have  ample  field  for  other  operation  it 
effecting  a  purpose  clearly  indicated  anc 
declared. 

It  results  that  the  decree  of  the  DiS' 
trict  Court  must  be  reversed. 

Hr.  Justice  HcBeynoMa,  concurring: 
I  concur  in  the  judgment  of  the  conrt, 
but  do  not  assent  to  the  reasoning  ad- 
vanced to  support  it.  I  thinfc  the  Vol- 
stead Act  [41  Stat,  at  L.  305,  chap.  83] 
was  properly  interpreted  by  the  court 
below;  but  to  enforce  it  as  thus  con- 
strued would  result  in  virtual  confisca- 
tion of  lawfully  acquired  liquors  by  pre- 
venting or  unduly  interfering  with  theii 
eonsninption  by  the  owner.  The  18th 
Amendment  gave  no  such  power  to  Con- 
gresB.  Manufacture,  sale,  and  transpor- 
tation are  the  things  prohibited, — not 
personal  use. 


die  by  bis  own  hand,  tlie  policy  shall  be 
void,  and  a  provisjon  that  the  policy  iliall 
ba  iBeon  testable  aftar  one  year  from  the 
date  td  iMUe,  provided-  the  premiums  are 
duly  paid. 
Il^r  otbir  ciMi,  wn  Ineunnce,  XI.  d,  3,  In 

DIseit  8up.  Ct.  1B08,] 
Ute  Insarantie  ^  Incontestable  and  aal- 

dde  olanacH  —  pnbllc  policy. 

3.  Incontestable  and  luicide  clauses  la 
policiea  of  lite  inaurance  which  exclude  sui- 
cide IB  a  defense  when  committed,  eane  or 


polieiei,  wilt  not  be  deemed  as  against  pub- 
lic policy  unless  the  atats  concerned  adapts 
a  different  view. 

(For  other  ciuti,  tt  loBuruce.  XI.  d,  3.  la 
Ulfcat  8ap.  Ct.  1908.] 


[Noe.  70  and  TI.] 
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ISABEL  H.  JOHNSON,    (No.  TO.) 


A.  M.  MILLER,  Admioietrator  of  the  Es- 
tate of  George  P.  Jobnaon,  Deceased. 
(No.  71.) 

(See  8.  C.  Reporter'a  ed.  00-102.) 

Life  Insurance  —  enlctde  as  b  defense  — 
pnbllc  policy. 

1.  Public  policy  with  regard  to  express 
vndertakinga  reapecting  suicide  as  a  defense 
to  suits  on  policies  of  life  insurance  is  a 
natter  for  the  states  to  decide. 

[For  other  cssrs,   sre    Iniurnnce.    XI.   d.   2,    Id 

DIceM  Bop.  CL  1008.} 
UTe  Inanrance  —  anlclde  as  detenne. 

2.  Suicide  of  the  insured,  sane  or  In- 
taiie,  after  the  specified  time,  is  no  detcnBe 
to  anits  on  policies  of  life  insurance  which 
contain  respectively  a  provision  that  if, 
within  two  years  from  the  data  of  ths  pel- 
ley,  the  insured,  while  sane  or  insane,  shall 
•B  I.,  ed. 


N  CERTIFICATES  from  the  United 
States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit  presenting  questions 
as  to  whether  an  insurance  company  is 
liable  in  case  of  the  suicide  of  the  in- 
sured.   Answered  in  the  affirmative. 

The  facts  are  stated  in  the  opinion. 

Mr.  Oflorga  Lines  submitted  the  oanaa 
for  the  Northwestern  Mutual  Life  In- 
surance Company.  Mr.  Sam  T.  Swan- 
sen  was  on  the  brief: 

It  is  undoubtedly  the  rule  of  the  Fed- 
eral courts,  as  assumed  in  the  question 
certified,  that  where  a  policy  of  life  in- 
surance is  silent  respecting  liability  of 
the  company  in  ease  of  suicide  by  the 
insured,  death  of  the  insured  by  his 
own  hand,  be  being  sane,  is  not  one  of 
the  risks  insured  gainst. 

Ritter  v.  Mutual  L.  Ins.  Co.  169  C.  S. 

Note. — As  to  power  of  legislature  to 
forbid  defense  of  suicide  in  life  insur- 
ance— aee  note  to  Head  Camp,  P.  J.  W. 
W.  V.  Slosa,  31  L.R.A.(N.S.)  831. 

As  to  applicability  of  incontestable 
clause  in  case  of  suicide — aee  note  to 
Mutual  L.  Ins.  Co.  v.  Lovejoy,  L.R.A. 
1918D,  870. 

As  to  incontestability  of  life  insur- 
ance under  provisions  of  the  policy,  or 
of  a  statute— sea  note  to  Clement  v.  New 
York  L.  Ins.  Co.  42  L.R.A.  247. 

Qenerally,  on  suicide  as  a  defense  to 
suits  for  life  insurance — see  notes  to 
Grand  Legion,  I.  S.  K.  A.  v.  Beaty,  8 
L.R-A,(N.S.)  1124;  Mutual  L.  Ins.  Co. 
V.  Wiswell,  35  L.R-A.  258;  Mutual  L. 
Ins.  Co.  V.  Terry,  21  L.  ed.  U.  S.  236; 
and  Home  Ben.  Asso.  v.  Sai^ent,  35  L. 
ed.  U.  S.  1161. 

Iftft 


SUPRIEME  COURT  OF  THE  UNITKD  STATES.              OoT.  Tmx, 

139,  42  L.  ed.  693, 18  Sup.  Ct.  Rep.  300;  Mr.  8.  F.  Proaty  submitted  the  «anw 

Hopkins    t.    NorthweBtern    Life   Assur  for  Isabel  H.  Johnson : 

Go.  94  Fed.  729;  Mutual  L.  Ins.  Co.  t.  There  are  two  elementary  prinoiptas 

Kelly,  52  C.  C.  A.  154,  114  Fed.  268;  of  law  that  will  assist  in  interpreting 

Supreme  Council,  R.  A.  v.  Wishart,  112  its  meaning  aod  force: 

C.  C.  A.  591,  192  Fed.  453.  1.  Insurance  policies,  being  unilateral 
Bo,  also,  death  at  the  hands  of  the  law,  coutracts,  will  be  construed  most  striet- 

as  a  punishment  for  crime,  is  not  one  of  ly  against  the  insurer. 

the   risks   insured    against,   whether    sc  2.  Where  there  is  an  express  escln- 

stipulated  in  the  policy  or  not.  sion  of  one  thing,  it  expressly  includes 

Burt  V.  Union  Cent.  L.  Ins.  Co.  187  other  things  not  excepted.     This  policy 

D.  S.  362,  47  L.  ed.  216,  23  Sup.  Ct.  Rep  clearly  excepts  the  risk  of  suicide,  aone 
139;  Northwestern  Mut.  L.  Ins.  Co.  v.  or  insane,  during  two  years,  and  thera- 
McCue,  223  U.  S.  234.  56  L.  ed.  419,  3E  fore  as  expressly  includes  such  risk 
L.RJ..(N.S.)   57,  32  Sup.  Ct.  Rep.  220,  after  two  years. 

Nor  is  death  at  the  hands  of  the  ben-  Qoodwin  v.  Provident  Sav.  Life  Assur. 

eficiary,   assignee,  or  other  person  en-  Asso.  97  Iowa,  226,  32  L.R.A.  473,  59 

titled  to  the  proceeds.  Am.  St.  Rep.  411,  66  N.  W.  157;  Supreme 

Mutual  L.  Ins.  Co.  v,  Armstrong,  117  Court  of  Honor  v.  Upd^raff,  68  Kan. 

U.  S.  591,  29  L.  ed.  997,  6  Sup.  Ct.  Rep.  474,  75  Pac.  477. 1  Ann.  Cas.  309;  Mutual 

877.  Reserve  Fund  Life  Asso.  v.  Payne,  — 

Well  reasoned  decisions  of  state  courts  Tej.  Civ.  App.  — ,  32  S.  W.  1063;  Royal 

are    in    harmony    with    the    conclusions  Circle   v.    Achterrath,   204  111.   549,    63 

reached  in  the  cases  above  cited.  L.R.A.  452,  98  Am.  St.  Rep.  224,  68  N. 

Supreme    Commandery,   K.    O.    R.    t.  B.  492;  Clement  v.  New  York  L.  Ins.  Co. 

Ainsworth,   71   Ala.   445,   46  Am.    Rep,  101    Tenn.    22,  42   L.R.A.   247,   70   Am. 

332;  Hartman  v.  Keystone  Ins.  Co.  21  St.  Rep.  650,  46  S,  W.  561;  4  Cooley, 

Pa.  479;  Security  L.  Ins.  Co.  v.  Diiiard,  Briefs  on  Ins.  p.  3229,  and  authorities 

117  Va.  401,  84  S.   E.   656,   Ann.   Cas.  there  cited;   Thompson   v.   Phenix  Ina. 

1917D,   1187;   Davis  v.  Supreme  Coun-  Co.  136  U.  S.  287,  34  L.  ed.  408,  10  Sup. 

eil,  R.  A.  195  Mass.  402,  10  L.R.A.(N.S.)  Ct.  Rep.  1019;  First  Nat.  Bank  v.  Hart- 

722,  81  N.   E.  294,  11   Ann.   Cas.  777;  ford  P.  Ins.  Co.  95  U.  S.  673,  24  L.  ed. 

Scarborough  v.  American  Nat.  Ins.  Co.  563;    Moulor  v.    American   L.    Ins.    Co. 

171  N.  C.  353,  L.B.A.1918A,  89G,  88  S.  Ill  U.  S.  335,  28  L.  ed.  447,  4  Sup.  Ct. 

E.  482,  Ann.  Cas.  1917D,  1181;  Hatch  Rep.  466;  Wadsworth  v.  Jewelers  ft 
V.  Mutual  L.  Ins.  Co.  120  Mass.  550,  Tradesmen's  Co.  132  N.  Y.  540,  29  N.  E. 
21  Am.  Rep.  541;  Bloom  v.  Franklin  L.  1104;  Pitch  v.  American  Popular  L.  Ins. 
Ins.  Co.  97  Ind.  478,  49  Am.  Rep.  469;  Co.  59  N.  Y.  557,  17  Am.  Rep.  372. 
American  Nat.  Ins.  Co.  v.  Muoson,  —  The  risk  of  suicide  is  not  prohibited 
Tex.  Civ.  App.  — ,  202  S.  W.  987.  by  law,  as  against  public  policy. 

The  object  and  effect  of  the  suicide  Simpson  v.  Life  Ins.   Co.   115  N,  C. 

clause  is  to  extend  during  the  first  two  393,  20  S.  E,  517;  Steele  v.  St.  Louis 

years  of  the  policy's  life,  exclusion  of  Mut.   L.   Ins.    Co.  3   Mo.   App.    207;    2 

the  risk  of  suicide  to  cases  where  the  in-  Bacon,    Ben.    Soc.    694,    g§    340,    340a; 

sured  is  insane,  aa  well  as  to  those  where  Mareck   v.   Mutual  Reserve  Fund   Life 

be  is  sane,  at  the  time  of  taking  his  life.  ^f^°-  ^  "'"°-  ^9.  54  Am    St.  Rep.  613, 

Amicable  Soc.  v.  Bolland,  4  Bligh,  N.  ^/-  ^-  ^^'  ^°°^'''^^ ' ^'^'"^^^^^1: 

1,  6  Eng.  Reprint,  630;  Supreme  Coun-  ^    jg^    g^^^^  ^    ^^.^^^  ^  ^J   ^^^ 

^^k  |-  ^- .l^^^^^^l^'  ^^K^-  ^1  ^    ^^^'  68  Hun,  144,  22  N.  Y.  Supp.  626,  affirmed 

192  Fed.  453;  Scarborough  v.  American  without  opinion  in  142  N.  Y.  677,  37  N. 

Nat.    Ins.    Co.    171    N.    C.    353,    L.R.A.  k.  824;  Fitch  v.  American  Popular  L. 

1918A,    896,   88    S.    E.   482,    Ann.    Cas.  ins.  Co.  59  N.  Y.  570,  17  Am.  Rep.  372j 

1917D,  1181 ;  Collins  v.  Metropolitan  L.  Murray  v.  State  Mot.  L.  Ina.  Co.  22  R. 

Ins.  Co.  27  Pa.  Super.  Ct.  356 ;  American  I.    524,    53    L.R.A.    742,    48    Atl.    800; 

Nat.  Ins.  Co.  v.  Munson,  —  Tex.  Civ,  Wright  v.  Mutual  Ben.  Life  Asso.  118 

App.   — ,   202  S.    W.   987;    Bromley   v.  N.  Y.  237,  6  L.R.A.  731, 16  Am.  St.  Rep. 

WashiiMtton  L.  Ins.  Co.  122  Ky.  407,  5  749,   23  N.  E.   186;   Kline  v.   N«tioii«I 

LBA.(N.S.)  747,  121  Am.  St.  Rep.  467,  Ben.  Asso.  Ill  Ind.  462,  60  Am.   Rep. 

92  S.  W.  17,  12  Ann.  Cas.  685;  Hitter  v.  703,  11  N.  E.  620;  Mutual  Reserve  Fund 

Mutual  L.  Ins.  Co.  169  U.  S.  152-164,  42  Life  Asso.  v.  Payne,  —  Tex.  Civ.  App. 

L.  ed.  697.  698,  18  Sup.  Ct.  Rep.  300.  — ,  32  S.  W.  1063;  Patterson  v.  Natural 

1S«  «»«  ^-  8- 


1920.                     NORTHWESTERN  MUT.  L.  INS.  CO.  t.  JOHNSON. 

Premium  Mnt.  L.  Ins.  Co.  100  Wis.  118,  of  his  own  wrong,  or  to  found  any  claim 

42  L.R.A.  253,  69  Am.  St.  Rep.  899,  75  upon   his   own   iniquity,   or   to   acquire 

N.  W.  980;  Brady  v.  Prudential  Ins.  Go.  property    by    his    own    crime.      These 

168  Pa.  645,  32  Atl.  102 ;  19  Am.  &  Eng.  maxims   are  adopted   by  public  policy, 

Enc.  Law,  2d  ed.  p.  80;  3  Joyce,  Ins.  and  have  their  foundation  in  universal 

2581,  §  2644.  law  administered  in  all  civilized  coun- 

This    court   recognizes    the    right    of  tries. 

every    state    to    adopt    its   own   public  Box  v.  Lanier,  112  Tenn.  393,  64  L.R.A. 

policy  on  this  subject.  458,  79  S.  W.  1042. 

Ejiights  Templars'  &  M.  Life  Indem-  Suicide  is  a  crime  and  malum  in  se. 

nity  Co.  v.  Jarman,  187  U.  S.  197,  47  L.  4  Bl.  Com.  189 ;  Rex  v.  Tyson,  Russ. 

ed.  139,  23  Sup.  Ct.  Rep.  108;  Whitfield  &  R.  C.  C.  523;  Com.  v.  Bowen,  13  Mass. 

V.  MtM  L.  Insurance  Co.  205  U.  S.  489,  356,  7  Am.  Dec.  154;  Com.  v.  Mink,  123 

61  L.  ed.  895,  27  Sup.  Ct.  Rep.  578.  Mass.   422,  25   Am.  Rep.  109 ;   May   v. 

Mr.  George  B.  Yanng  submitted  the  J^""^?;  \^J;  ^t'^'i^^^^^L^^'tl^^^^ 

eause  for  the  National  Life  Insurance  f^^J^^rt^'J,^:  ^^Ji^l  p      i  *    9^i 

T??r^oJjr^fn  nnwr.  Lj.v  tn  \n  206,  68  N.  E.  505;  Mallory  v.  Traveler' 

J    ^Ts r?^  iS'^i  cfi^or'^m^s:  ^^  ^^  ^^^^^^^^^           f-  ^P- ^ . 

J        ^  An  insurance  contract  may  not  legally 

Tr3w  Ins.  Co.  v.  Se.ver.  19  Wall.  ZlZJt  tt^J^Lf^t^'''''''''''   °' 

631,  22  L.  «d.  155;  Mutual  L   Ins.  Co.  '"wnf,,.?^!    t«     r      '    t '^'  '%\*w  n 

T.  Armstrong,  117  U.  S.  591,  29  L.  ed.  J^""^^"]  hHop^'J-  ^T^\  \^  ^f- 

ooT     a    c„«     r«f     Ji^r^     Q77.    Q«w*»«T«n  ^^»  21  L.  ed.  236    Travellers'  Ins.  Co. 

^J  IT  T  V   Rp?r'l«1  n    I  Jn.^  ^-  McConkey,  127  U.  S.  661,  32  L.  ed. 

\^F^5\    i^\«T%    i.^'^^\f^t  308,  8   Sup.   Ct.   Rep.   1360     Ritter   v. 

i:  UnioI*c'en?.  K  L'^Co^IIV  aS.^362  ftl^  t^^^cT  S^%%\Tll 

47  L.  ed.  216,  23  Sup.  Ct.   Rep.  139;  f' ^hSi   18  s/.n  %   R»?"  I.n' 

No'-thwestem  Mut.  L.  Ins.  Co.  v.  McCue  ^  /^-  jf^Lllf  "Lf^n^f  ^hi^h  h      „ 

223  U.  S.  234,  56  L.  ed.  419,  28  L.R.A.  ^'^  insurance  contract  which  has  no 

(N.S.)  57,  32  Sup.  Ct.  Rep.  220;  Arnica-  f^««^  reference  to  suicide  contains  an 

ble  Soc.  V.  Holland,  4  Bligh,  N   R.  194,  '"^P'jf **,  c«>°4ition   excepting  suic.de  or 

5  Eng.  Reprint,  70,  2  Dow  &  C.  1,  6  Eng  self-destruction,   while    sane    from   the 

Reprint,  630;"  Supreme  Commandery,  K.  "^''^  '^^T''^'    ^^  *«  S""'^  ^'^^  °o  'O"' 

G.  R.  ▼.  Ainsworth,  71  Ala.  436,  46  Am.  n.L^^* „*M..f„»i  t    t       r-     i«o  tt  o 

Rep.  332;   Metropolitan  L.  Ins.   Co.  v.  ,o?'*ifT    .Ko^  i^q  ''  p?' p^^  ^pof ' 

Shane,  98  Ark.  132,  138,  135  S.  W.  836;  J39,  42  L.  ed.  693  18  Sup.  Ct.  Rep.  300; 

Hatch  V.  Mutual  L.  Ins.  Co.  120  Mass.  ?„'"."  \  ^f »?'  ^  I«%  Co.  69  Fed. 

650,  21  Am. -Rep.  541;  Wells   v.  New  ff  ^i  ^^$*  J;  F"'?  o^i?*o,^q^°'-..?-„^*^ 

England  Mut.  L.  Ins.  Co.  191  Pa.  207,  Foo  '  v    'i      /•^iV^r^'VP- ^  o^*P- 

71  Am.  St.  Rep.  763,  43  Atl.  126;  Acci-  J^^;  Northwestern  Mut.  L.  Ins.  Co.  v 

dent  Ins.  Co.  v.  Bennett,  90  Tenn.  256.  r^^r^  «  .V^l^d  ^  h  ®o  ^^\^ 

16  S   W  723  L.R.A.(N.S.)  57,  32  Sup.  Ct.  Rep.  220; 

It  'is  contrary  to  public  policy  to  per-  S°?I''r%o/*"'"'TA '^™^^'f*  ^^ll'^JPl- 

nit  insurance  against  death  from  acts  ,^oo   »f  7  ^'t"'/-  ^n^'  ^k^^'  ^'n^^M^^I' 

in  violation  of  law  or  by  legal  execution  ^^^  *^"*"'^  ^-  ^^^U^"'  ^fr^'  \^  ^all. 

for  crime.  •           *  *°'  ^^^''  Travellers  Ins.  Co. 

Burt  V.  Union  Cent.  L.  Ins.  Co.  187  I  McConkey  127  US  661  32  L.  ed.  308, 

V.  S.  362,  47  L.  ed.  216,  23  Sup.  Ct.  °  ^"P^  n      cSi^^"'.**,"r?'',,'i- i"f- 

Bep.  139;  Northwestern  Mut.  L.  Ins.  Co.  ^i'i  \Y]\^^  ^-  P/ AP^'  ^U  F^**" 

T.  McCue,  223  U.  S.  234,  56  L.  ed.  419,  ^''^''^^^'''P''  "■  ^"'^ed  States,  36  App. 

38  L.R.A.(N.S.)   57,  32  Sup.  Ct.  Rep.  °-  ^-  ^'.^'^  ^"Pfv";^,^'!'?'"*.'!®' ^.'^^l  *^- 

■220;  Bloom  v.  Franklin  L.  Ins.  Co.  97  5"  "'  J^ll'^V^^^'I}-  ^^\r^^l'  *^  A?* 

Ind.  478,  49  Am.  Rep.  469;  Wolflf  v.  ?*P-   332;    Schmidt   v    Northern   Life 

<!onneeticnt  Mut.  L.  Ins.  Co.  5  Mo.  App.  ^'**>-  ^^^  Iowa,  41,  51  L.R.A.  141,  84 

236;  Murray  v.  New  York  L.  Ins.  Co.  96  ^^-  »*•  Rep.  323,  83  N.  W.  800;  Mc- 

N.  Y.  614,  48  Am.  Rep.  658;  Scarborough  Donald  v.  Mutual  L.  Ins.  Co.  178  Iowa, 

».  American  Nat.  Ins.  Co.  171  N.  C.  353,  863,  160  N.  W.  289;  Mooney  v.  Ancient 

LlB.A.1918A,  896,  88  S.  E.  482,  Ann.  Order,  U.  W.  Q.  L.  114  Ky.  950,  72  S. 

•Cas.  1917D,  1181.  W.   288;   Hunziker  v.   Supreme   Lodge, 

No  onfl  shall  be  permitted  to  profit  K.  P.  117  Ky.  418,  78  S.  W.  201 ;  Weber 

-by  his  own  fraad,  or  to  take  advantage  v.  Supreme  Tent,  K.  M.  172  N.  Y.  490, 

••B  Ifc  ed.  157 


m,  100                     SUPBBUE  OOURT  OF  THB  UNITED  8TATKS.              Oct.  Tmr, 

92  Am.  Bt.  Rep.  753,  65  N.  E.  258;  Hr.  Justice  Hofanes  delivered  the 
Sbipman  t.  Protected  Home  Circle,  174  opinion  of  the  eonrt: 
N.  Y.  398,  63  L.R.A.  347,  67  K.  E.  83;  These  are  suits  upon  policies  issued  to 
Hartman  v.  Keystone  Ins,  Co,  21  Pa.  George  P.  Johnson  upon  his  life,  pay- 
466;  Plunkett  v.  Supreme  Conclave,  I.  able  in  the  first  case  to  his  wife,  in  tjie 
0.  H.  105  Va.  643,  55  S.  E.  9;  Supreme  second  to  his  executors  or  Mminintra- 
Conclave,  I.  0.  H.  v.  Rehan,  119  Md.  tors.  The  wife  and  the  administrator  re- 
92,  46  L.R.A.(N.S.)  308,  85  Atl.  1035,  spectively  recovered  in  the  district  court, 
Ann.  Cas,  1914D,  58.  and,  the  cases  having  gone  to  the  circnit 
The  rights  of  all  parties  to  an  insnr  court  of  appeals,  the  latter  has  certified 
ance  contract  are  determined  by  the  certain  questions  to  this  court.  The 
terms  of  the  policy, — express  or  implied,  policy  payable  to  the  wife  contained  a 
— and  no  one  can  recover  thereon  ei-  provision  that  "if  within  two  years  from 
eept  in  accordance  witb  the  terms  of  the  date  hereof,  the  said  insured  shall 
such  contract.  ...  die  in  consequence  of  a  [100] 
Mutusl  L.  Ins.  Co.  v.  Terry,  15  Wall,  duel,  or  Ghall,  while  sane  or  insane, 
580,  21  L.  ed.  236;  Mutual  L.  Ins.  Co.  V.  die  by  his  own  band,  then,  and  in 
Armstron?,  117  U.  S.  591,  29  L.  ed.  997,  every  such  case,  this  policy  sbaU  be 
6  Sup.  Ct.  Rep,  877;  Burt  v.  Union  void."  Johnson,  the  insured,  died  by 
Cent.  L,  Ins.  Co.  187  U.  S.  362,  47  L.  his  own  hand  more  than  two  years 
ed.  216,  23  Sup.  Ct.  Rep.  139;  North-  after  the  date  of  the  policy.  The 
western  Mut.  L.  Ins.  Co.  v.  MeCue,  223  first  question  put  in  the  wife's  suit  is 
U.  S.  234,  56  L.  ed.  419,  38  L.R.A.(N.S.}  whether  the  above  provision,  there  be- 
57,  32  Sop.  Ct.  Rep.  220 ;  Hopkins  v.  ing  no  other  in  the  pohey  aa  to  suicide. 
Northwestern  Life  Assur.  Co.  94  Fed.  makes  the  insurance  company  liable  in 
729,  s.  c.  40  C.  C.  A.  1,  99  Fed.  199;  Mu-  the  event  that  happened.  The  second  is 
tual  L.  Ina.  Co.  v.  Kelly,  52  C.  C.  A.  154,  in  substance  whether  the  contract,  if 
114  Ped.  268;  Schmidt  v.  Northern  Life  construed  to  make  the  company  liable, 
Asao.  112  lo-'a,  44,  51  L.R.A.  141,  84  Am.  is  against  public  policy  and  void. 
St.  Rep.  323,  83  N.  W.  800 ;  McDonald  The  policy  payable  to  the  administra- 
V.  Mutual  L.  Ins.  Co.  178  Iowa,  863,  160  tor  had  no  provision  as  to  suicide,  but 
N.  W,  289;  Pitt  v,  Berkshire  L.  Ina.  Co.  did  agree  that  "this  contract  shall  be  in- 
100  Mass.  500 ;  Davis  v.  Supreme  Conn-  contestable  after  one  year  from  the  date 
cil,  R.  A.  195  Mass.  402,  10  L.R.A. (N.S,)  of  its  issue,  provided  the  required  premi- 
722,  81  N.  E.  294,  11  Ann.  Cas.  777.  nms  are  duly  paid."  Johnson's  suicide 
The  incontestable  clause  does  not  pre-  was  more  than  a  year  after  the  date  of 
elude  the  defense  of  suicide  or  self-de-  the  policy.  The  first  question  propound- 
struction  by  the  assured,  while  sane,  cd  is  whether  the  above  provision  pre- 
because  aa  to  such  risk  there  is  no  in-  vents  the  insurer  from  denying  liability 
snrance  contract.  in  this  case,  it  not  appearing  that  John- 
Supreme  Council,  R.  A.  v.  Wishart,  son  was  insane  when  he  killed  himself. 
112  C.  C.  A.  591,  192  Fed.  453;  North  The  second  is  whether  such  a  contract, 
Americnn  Union  v.  Trenner,  138  111.  which  makes  no  exception  for  death  re- 
App.  586 ;  Bromley  V.  Washington  L.  Ins.  suiting  from  suicide,  is  against  putlic 
Co.  122  Ky.  402,  5  L.R.A. (N.S.)  747,  policy,  and  therefore  void.  There  is  a 
121  Am.  St.  Rep.  467,  92  S,  W.  17,  12  third,  as  to  a  possible  distinction  be- 
Ann.  Cas.  686;  Scarborough  v.  Amer-  tween  insurance  payable  to  the  wife  and 
ican  Nat  Ins.  Co.  171  N.  C.  353,  L.R.A.  ^''^^  payable  to  the  estate  of  the  insured, 
1918A,  896,  88  S.  E.  482,  Ann.  Cas.  *^'^'»  will  not  need  to  be  discussed. 
1917D,  1181;  Hall  v.  Mutual  Reserve  The  public  policy  with  regard  to  sueh 
Fund  Life  Asso.  19  Pa  Super.  Ct,  31;  ZlT'w\^a't MLX'^^T^ 
?"15  ^^  ?Ta  ?f.T\u  a™  <S  rI?  205  U.  S.  489,  495,  51  L.  ed.  895,  898,  27 
L';  ^n'  ^f'^nt'  Jifi/^  ■*'°-=^''.  ^^P;  Sup.  ct.  Rep.  573,  This  case  qualUee 
Union,  113  Tenn.  252,  82  S.  W.  832,  3  ^o.  169  U.  S.  139, 154,  42  L.  ed.  693,  688. 
Ann.  Cas  236;  Security  L.  Ins  Co.  v.  jg  g  ^t.  Rep.  300,  to  the  effect  thTt 
Dillard,  117  Va.  401,  84  S,  B.  656,  Ann,  insurance  on  a  man's  own  lift*  dav  KI 
Cas.  1917D.  1187;  American  Nat.  Ins.  to  his  estate,  and  expressly  cov;r^gsuU 
™  «  w"  oaT'  ~~  ^^'  ~  "'^"'  coiH'nitted  by  him  when  sane,  would 
an  a.  W.  mi.  1,^  against  public  policy.  The  point  de- 
Mr.  8.  F.  Frontr  submitted  the  oausj  cided  was  only  that,  when  the  coutntet 
for  A.  U.  Hiller,  was  silent,  there  was  aa  implied  excep- 
IB*  154  V.  a. 
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tion  of  sueh  a  death.  There  was  evidence 
that  the  insurance  was  taken  out  with 
intent  to  commit  suicide,  and  it  plainly 
appeared  [101]  that  the  act  was 
done  by  the  insured  for  the  purpose 
of  enabling  his  estate  to  pay  his 
debts.  The  application,  although  ex- 
cluded below,  warranted  against  sui- 
cide within  two  years,  within  which 
time  the  death  took  place.  So  that 
all  the  circumstances  gave  moral  sup- 
port to  the  construction  of  the  policy 
adopted  by  the  court  in  accordance  with 
the  view  that  has  prevailed  in  some  juris- 
dictions as  to  the  general  rule.  In  Burt 
V.  Union  Cent.  L.  Ins.  Co.  187  U.  S.  362, 
47  L.  ed.  216,  23  Sup.  Ct.  Rep.  139,  it 
was  held  that  there  was  a  similar  tacit 
exclusion  from  the  risk  assumed  of  the 
death  of  the  insured  by  execution  for 
murder,  and  the  same  decision  was 
reached  in  Northwestern  Mut.  L.  Ins. 
Co.  V.  McCue,  223  U.  S.  234,  56  L.  ed. 
419,  38  L.R.A.(N.S.)  57,  32  Sup.  Ct.  Rep. 
220.  But  the  question  here  does  not  con- 
cern implied  exceptions,  it  concerns  the 
effect  of  express  imdertakings,  which,  as 
we  have  said,  depends  upon  the  policy 
of  the  state. 

The  certificates  do  not  disclose  in  what 
states  these  contracts  were  made,  but  it 
is  not  necessary  to  postpone  our  answer 
on  that  account.  It  appears  from  Whit- 
field V.  ^tna  L.  Ins.  Co.  supra,  that  some 
legislatures  have  thought  it  best  to  in- 
sist that  life  insurance  should  cover  sui- 
cide unless  taken  out  in  contemplation 
of  the  deed.  But  the  case  is  much 
stronger  when  a  considerable  time  is  to 
elapse  before  the  fact  that  the  death  was 
by  the  insured's  own  hand  ceases  to  be 
a  defense.  The  danger  is  less  sinister 
and  probably  a  good  deal  smaller  than 
the  danger  of  murder  when  the  insurance 
is  held  by  a  third  person,  having  no  in- 
terest in  the  continuance  of  the  life 
insured*  yet  insurance  on  the  life  of  a 
third  person  does  not  become  void  by  as- 
signment to  one  who  has  no  interest  in 
th«  life.  Grigsby  v.  Russell,  222  U.  S. 
14.9.  66  L.  ed.  133,  36  L.R.A.(N.S.)  642, 
32  Sup,  Ct.  Rep.  58,  Ann.  Cas.  1913B,, 
863.  When  a  clause  makes  a  policy  in- 
disputable after  one  or  two  years,  the 
mere  evocation  of  a  possible  motive  for 
self-slaughter  is  at  least  not  more  ob- 
jectionable than  the  creation  of  a  possi- 
ble motive  for  murder.  The  object  of 
the  clause  is  plain  and  laudable,-^to 
ereate  an  absolute  assurance  of  the  ben- 
efit, [102]  as  free  as  may  be  from 
any  dispute  of  fact  except  the  fact 
of  death,  and  as  soon  as  it  reason- 
ably can  be  done.  It  is  said  that  the 
•3  Ia.  ed. 


insurance  oompanies  now  generally  is- 
sue policies  with  such  a  clause.  The 
state  decisions,  so  far  as  we  know, 
have  upheld  it.  Unless  it  appears 
that  the  state  concerned  adopts  a  dif- 
ferent attitude,  we  should  uphold  it 
here.  Simpson  v.  Life  Ins.  Co.  115  N. 
C.  393,  20  S.  £.  517;  Mareck  v.  Mutual 
Reserve  Fund  Life  Asso.  62  Minn.  39,  54 
Am.  St.  Rep.  613,  64  N.  W.  68;  Goodwin 
V.  Provident  Sav.  Life  Assur.  Asso.  97 
Iowa,  226,  32  L.R.A.  473,  59  Am.  St.  Rep. 
411,  66  N.  W.  157 ;  Patterson  v.  Natural 
Premium  Mut.  L.  Ins.  Co.  100  Wis.  118, 
42  L.R.A.  253,  69  Am.  St.  Rep.  899,  75 
N.  W.  980. 

We  are  of  opinion  that  the  provision 
in  the  first-mentioned  document,  avoid- 
ing the  policy  if  the  insured  should  die 
by  his  own  hand  within  two  years  from 
the  date,  is  an  inverted  expression  of 
the  same  general  intent  as  that  of  the 
clause  in  the  second,  making  the  policy 
incontestable  after  one  year,  and  that 
both  equally  mean  that  suicide  of  the  in- 
sured, insane  or  sane,  after  the  specified 
time,  shall  not  be  a  defense.  It  seems 
to  us  that  that  would  be  the  natural  in- 
terpretation of  the  words  by  the  people 
to  whom  they  are  addressed,  and  that  the 
language  of  each  policy  makes  the  com- 
pany issuing  it  liable  in  the  event  that 
happened.  We  answer  the  first  question 
in  each  certificate,  yes.  The  other  ques- 
tions are  disposed  of  by  our  answer  to 
the  first. 
Answer  to  question  1  in  No.  70,  Yes, 
Answer  to  question  1  in  No.  71,  Yes. 

Mr.  Justice  Day  took  no  part  in  the 
decision  of  these  cases. 


[1031   ANNIE  HARJIIS  et  al.,  Appts., 

V. 

HARRY  H.  BELL  et  al. 

(See  S.  C.  Reporter's  ed.  103-113.) 

Indian  allotments  —  deceased  allottee  — 
heirs. 

1.  Lands  allotted  in  the  right  of  a  de- 
ceased enrolled  member  of  the  Creek  Na- 
tion, conformably  to  the  Acts  of  March  1, 
1001,  June  30,  1902,  and  April  26,  1006, 
were  received  by  his  heirs  as  an  inheri- 
tance, and  not  as  a  direct  allotment  to 
them,  and  such  heirs  are  therefore  not  gov- 
erned by  restrictions  on  alienation  appli- 
cable to  living  allottees. 

[For  other  cases,  see  Indians,  VIII.  in  Digest 
Sup.  Ct.  1908.1 

Courts  —  relation  to  other  departments 
of  government  —  administrative  con- 
struction oi  statute. 

2.  The  administrative  construction  of 


SUPREICE  COURT  OF  THE  UNITED  STATES.  OoK.  Tmc, 

A  Federal  tUtote  reUting  to  Indian  allot-        Mr.  James  C.  DstIb  argued  the  cause 

menu,  while  entitled  to  respect,  does  not  and  filed  a  brief  for  appellants: 
T?*"'^L*^  ^^^^'  ^    w.  .       «  .    1^,     »       Appellants  took  as  allottees. 

[For  other  casM.  see  Coarti,  L  e,  6,  In  Digest         Wl^^x.-     m-  twt     -.^-T^T        *.    ^ 

Sop.  ct.  loos.j  Marchie  Tiger  v.  Western  Invest  Co. 

Indian     ailounents  —  oonTejan<»     bj  221  U.  S.  286,  55  L.  ed.  738,  31  Sup.  Ct. 

heirs  —  approral  bj  Secretarj  of  In-  Rep.    578;    Braner    v.    Nordmeyer,    64 

tcrtor.  Okla.  163,  166  Pac.  126;  Brady  v.  Sire- 

3.  The  power  of  the  Secretary  of  the  more,  33  Okla.  169,  124  Pac.  615,  235 
Interior  under  the-Act  of  April  26.  1906,  u.  S.  441,  59  L.  ed.  308,  35  Snp.  Ct 
§22,  to  examine  and  approve  or  disapprove  ^  ^^35'  Woodward  v.  De  Gwiffen- 
conveyances  by  heirs  of  a  Creek  allottee  who  .K  ^qq  tt  c  oqa  kq  t  j  ion  a  «k 
are  full  blood  Indians,  was  not  Uken  away  "®^'  f^  ^-  \^*  S  ^  ^  "'  ** 
as  to  conveyances  already  made  by  the  pro-  ^^P-  ^^-  **ep.  754;  Kee  v.  Henry,  201 
visions  of  the  Act  of  May  27,  1908,  §  9,  Fed.  74;  Hall  v.  Russell,  101  U.  S.  503^ 
that  no  conveyance  of  any  interest  of  any  25  L.  ed.  829. 

full-blood  Indian  heir  shall  be  valid  unless       If  appellants  did  not  take  as  original 

approved  by  the  court  having  jurisdiction  allottees,  they  did  take  as  heirs  of  the 

of  the  settlement  of  the  estate  of  the  de-  f^y  \)\oq^ 

ceased  allotteer  and  the  lapse  of  two  and       Brader 'v.   James,   246  U.   S.   88,   62 

one-half  years  between  the  execution  of  the  ▼        •,    ,-q,    ««  c,.      ri*    o        00c     nT  11 

conveyance  and  iU  approval  is  not  material,  ^  ^'  ^^^'  oL^?f  *  c^^  ^P^^  ^  7*£S^ 

there  being  no  Uwf ul  intervening  disposal  l'   ^    ^®?f '  ^  ^  62  L.  ed.  600, 

IFor  other  mnf^n,  see  Indians.  VIII.  In  Digest  38  Sup.  Ct.  Rep.  287. 

Hup.  Ct.  1908.1  If  appellants  are  to  be  regarded  as 

Indian     allotments  -  conveyance     by  heirs,     the    restrictive    provision     con- 

minor  heirs.  Gained   in  §   9  of  the  Act  of  May  27. 

4.  Lands  inherited  from  a  deceased  In-  lono  ^^^»J»»^  *u^  a^^a  j  xu  ^  * 
dian  allottee  were  not  included  in  or  affect-  f^|'  governed  the  deeds,  and  they  wen 
ed  by  the  provision  in  the  Act  of  May  27,  ^effective  to  convey  title  without  the 
1008,  §  6,  that  no  restricted  lands  of  liv-  approval  of  the  court  having  jurisdic- 
ing  minors  shall  be  sold  or  encumbered  ex-  tion  of  the  settlement  of  the  estate  of 
cept  by  leases  authorized  by  law,  by  order  the  deceased  allottee,  to  whose  rights 
of  the  court,  or  otherwise.  in  the  land  appellants  succeeded. 

^^Sup^'^cf  looS"!  ■**  '°'***°'*  ^"'*  '°  ^*^'*       ^^**  ^^  ^^'  V-  Bartlett,  149  C.  C.  A. 

Indian    'allotments  -  conveyance     by  ^2' rPo  ^ooc  1?ol'  ^n^r^""  v.  Richard, 

minor  heirs  —  Judicial  approval.  ^"   ^-  ^-  ^^^t  ^^>  63  L.  ed.  954,  956, 

5.  Adult  heirs  only  must  be  regarded  as  39  Sup.  Ct.  Rep.  442. 

comprehended  by  the  proviso  in  the  Act  of        When    a   revising   statute   covers    the 

May  -7, 1908,  §  9,  that  no  conveyance  of  any  whole      subject-matter     of     antecedent 

interest  of  any  full-blood  Indian  heir  shall  statutes,   the   revising  statute   virtually 
be  valid  unless  approved  by  the  court  hav-         ^^jg   ^^^  antecedent   statutes,   unless 

ing  jurisdiction  of  the  settlement  of  the  es-  ^j^^      j    something  in  the  nature  of  the 
tatc  of  a  deceased  allottee,  in  view  of  the        u  •     *.        *.,,  i^  xi.  *^«»'"*«  vx  i,jjv 

provision  of  §  6  of  such  act,  subjecting  the  subject-matter   of   the    revising   statute 

perHona  and  property  of  minor   Indians  to  ^^  indicate  a  contrary  intention, 
the  jurisdiction   of  the  Oklahoma  probate        Kohlsaat   v.    Murphy,   96    U.    S.    153, 

courts,  and  lience  a  guardian's  conveyance  24  L.  ed.  844;  Daviess  v.  Fairbaim,  3 

for  minor  heirs  of  a  deceased  allottee,  di-  How.  636,  11  L.  ed.  760. 
rectcd   and  approved  by  the  court  liaving        All  statutes  of  descent  and  distribu-^ 

control  of  the  guardianship,  need  not  also  tion    are    arbitrary    expressions    of    the 

be  approved  by  the  court  having  jurisdic-  purpose   of   the   lawmaking  power,   and 

tion  of  the  deceased  allottee's  estate.  fUaTfU^  ^*^,„«;^««  ^p u  ..     *   l\     j 

[For  other  cnRPs,  see  Indians.  VIII.  In  Digest  that  the  provisions  of  SUCh  a  statute  do 

Sup.  Ct.  1008.]  not  happen  to  meet  the  notions  of  jus- 
tice of  a  court  is  not  sufficient  reason 

[No.  51.]  fQY  indulging  in  an  interpretation  which 

Argued  January  26  1920     Decided  Kovem-  ^^^3'"  EspSaHy  Ts  tMs  CtfTe^ 

^     *  Indian  statutes,  which  are  a  progressive 

APPEAL  from  the  United  States  Cir-  development,  embodying  concessions  to 

cuit  Court  of  Appeals  for  the  Eighth  tribal  custom  and  tradition,  necessary 
Circuit  to  review  a  decree  which  affirmed  ,  ^^   ^e  made   in   order   to   accomplish   a 


a  decree  of  the  District  Court  for  the 
Eastern  District  of  Oklahoma,  upholding 
certain  Indian  conveyances.    Affirmed. 

See  same  case  below,  162  C.  C.  A.  345, 
250  Fed.  2Q9. 

The  facts  are  stated  in  the  opinion. 


practical,  though  perhaps  not  an  ideal, 
dissolution  of  the  tribal  relation,  and 
distribution  of  the  tribal  property. 

Campbell   v.    Wadsworth,    248    U.    S 
169,  63  L.  ed.  192,  39  Sup,  Ct.  Rep.  03,' 

The  probate  courts  are  given  jurisdie- 


I«0  254  V.  8. 
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tion  over  the  persons  and  property  of 
minor  allot tqes  of  the  Five  Civilized 
TribeSi  witli  a  very  marked  qualifica- 
tion, and  that  is,  ^'except  as  otherwise 
speeifieally  provided  by  law."  The  law 
to  which  reference  is  made  in  the  qual- 
ifieation  or  exception  noted  means  Fed- 
eral law,  and  not  state  law. 

Tmskett  v.  Closser,  236  U.  S.  223,  C2 
L.  ed.  649,  35  Sup.  Ct.  Rep.  .385. 

The  general  statutes  of  the  state  of 
Oklahoma  did  not  preclude  the  exercise 
of  the  power  of  Congress,  as  exhibited 
in  the  Act  of  May  27,  1908. 

Ibid.;  Marchie  Tiger  v.  Western  In- 
vest. Co.  221  U.  S.  286,  55  L.  ed.  738, 
31  Sup.  Ct.  Rep.  578. 

Restricted  lands  of  living  minors  can- 
not be  sold  by  order  of  court,  or  other- 
wise. 

Okla  Oil  Co.  v.  Bartlett,  149  C.  C.  A. 
640,  236  Fed.  488;  Parker  v.  Richard, 
260  U.  S.  235,  63  L.  ed.  954,  39  Sup. 
Ct.  Rep.  442;  Marcy  v.  Seminole  Coun- 
ty, 45  Okla.  1,  144  Pac.  611;  United 
States  V.  Hinkle,  —  C.  C.  A.  — ,  261 
Fed.  518;  United  States  v.  Nice,  241  U. 
S.  691,  60  L.  ed.  1192,  36  Sup.  Ct.  Rep. 
696;  Heckman  v.  United  States,  224  U. 
S.  413,  56  L.  ed.  820,  32  Sup.  Ct.  Rep. 
424;  Gannon  v.  Johnston,  243  U.  S.  108, 
61  L.  ed.  622,  37  Sup.  Ct.  Rep.  330; 
Bowling  V.  United  States,  233  U.  S.  528, 
68  L.  ed.  1080,  34  Sup.  Ct.  Rep.  659; 
Talley  v.  Burgess,  246  U.  S.  104,  62 
L.  ed.  600,  38  Sup.  Ct.  Rep.  287. 

Solicitor  .General  King  and  Assistant 
General  Attorney  Nebeker  also  filed  a 
brief  for  appellants: 

The  legislative  intent  is  plain  and  the 
language  is  without  ambiguity;  there- 
fore, the  statute  is  not  open  to  con- 
struction. 

United  States  v.  First  Nat.  Bank,  234 
U.  S.  245,  258,  58  L.  ed.  1298,  1303,  34 
Sup.  Ct.  Rep.  846;  Mackenzie  v.  Hare, 
239  U.  S.  299,  307,  308,  60  L.  ed.  297, 
299,  300,  36  Sup.  Ct.  Rep.  106,  Ann.  Cas. 
191 6E,  645;  Caminetti  v.  United  States, 
242  U.  S.  470,  485-490,  61  L.  ed.  442, 
452-456,  L.R.A.1917F,  502,  37  Sup.  Ct. 
Rep.  192,  Ann.  Cas.  1917B,  1168. 

Mr.  William  M.  Matthews  argued  the 
cause,  and,  with  Mr.  George  S.  Ramsey, 
filed  a  brief  for  appellees: 

Where  a  Creek  Indian  citizen  dies 
before  receiving  his  allotment,  and 
thereafter  a  certificate  and  patent  are 
issued  in  his  name,  such  allotment,  so 
far  as  restrictions  are  concerned,  is 
governed  by  §  22  of  the  Act  of  Con- 
p^ress  of  April  26,  1906,  prescribing  re- 
strictions on  inherited  lands,  and  not 
•5  I«.  ed. 


by  §  19  of  that  aet,  prescribing  restric- 
tions against  alienation  by  the  allottee. 

Skelton  v.  Dill,  235  U.  S.  206,  59  L.  ed. 
198,  35  Sup.  Ct.  Rep.  60;  Mullen  v. 
United  States,  224  U.  S.  448,  66  L.  ed. 
834,  32  Sup.  Ct.  Rep.  494;  Talley  v. 
Burgess,  246  U.  S.  104,  62  L.  ed.  600,  38 
Sup.  Ct.  Rep.  287. 

By  §  6  of  the  Act  of  April  26,  1906, 
and  §  32  of  the  Act  of  June  25,  1910, 
Congress  declared  there  was  no  distinc- 
tion between  inherited  lands  and  lands 
allotted  in  the  name  of  deceased  Creek 
citizens. 

Shulthis  V.  McDougal,  96  C.  C.  A.  616, 
170  Fed.  629;  Ferryman  v.  Woodward, 
238  U.  S.  148,  59  L.  ed.  1242,  36  Sup.  Ct. 
Rep.  830. 

The  approval  of  the  deed  executed  by 
the  appellant  Annie  Harris  to  Laura  A. 
McGinnis  bv  the  Secretary  of  the  In- 
terior on  the  6th  day  of  July,  1910, 
operated  to  remove  all  restrictions  and 
make  the  deed  valid. 

Pickering  v.  Lomax,  145  U.  S.  310, 
36  L.  ed.  716,  12  Sup.  Ct.  Rep.  860;  Ly- 
kins  V.  McGrath,  184  U.  S.  169,  46  L.  ed. 
485,  22  Sup.  Ct.  Rep.  450;  Anchor  Oil 
Co.  V.  Gray,  168  C.  C.  A.  361,  257  Fed. 
277;  United  States  v.  Knight,  124  C.  C. 
A.  211,  206  Fed.  145;  Scioto  Oil  Co.  v. 
O'Hern,  —  Okla.  — ,  169  Pac.  483. 

Under  the  Act  of  May  27,  1908,  in- 
terests of  full-blood  Creek  Indian  mi- 
nors in  inherited  lands  can  be  sold 
through  the  county  courts  of  Oklahoma 
having  jurisdiction  of  their  estates,  and 
approval  of  guardian's  deeds  by  those 
courts  renders  them  valid. 

Chupco  V.  Chapman,  76  Okla.  201, 
170  Pac.  259. 

Specific  legislation  relating  to  a  par- 
ticular class  is  not  affected  by  general 
legislation  in  regard  to  many  classes  or 
subjects  unless  it  clearly  appears  that 
the  general  provisions  are  so  repugnant 
to  the  special  that  the  legislators  must 
be  presumed  to  have  intended  thereby 
to  modify  or  repeal  it.  The  special  and 
general  legislation  must  stand  and  be 
read  together,  the  former  governing  as 
to  the  particular  class  and  the  latter  as 
to  the  general  law  upon  other  subjects 
or  classes. 

South  Carolina  v.  Stoll,  17  Wall.  425, 
21  L.  ed.  650 ;  Washington  v.  Miller,  235 
U.  S.  422,  59  L.  ed.  295,  35  Sup.  Ct.  Rep. 
119;  Morrison  v.  Burnette,  83  C.  C.  A. 
391,  154  Fed.  617. 

It  was  not  intended   by  the  Act  of 

Congress  of  May  27,  1908,  to  prohibit 

the  sale  of  inherited  lands  owned  by 

minors  enrolled  as  full  bloods. 
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Ghupeo  ▼.  Chapman,  76  Okla.  201, 
170  Pac  269;  Crowe  v.  Hardridge,  — 
Okla.  — ,  175  Pac.  115. 

Mr.  Justice  Van  Deyanter  delivered 
tbe  opinion  of  the  court: 

By  this  suit  certain  conveyances  of 
lands  allotted  in  the  name  and  right  of  a 
Creek  Indian  after  his  death  were  as- 
sailed, and  their  cancelation  songht,  by 
the  heirs  who  [105]  made  them.  On 
the  final  hearing  the  district  court  up- 
held two  of  the  conveyances  (235  Fed. 
626),  and  that  decree  was  affirmed  by 
the  circuit  court  of  appeals  (1G2  C.  C. 
A.  345,  250  Fed.  209).  The  present  ap- 
peal is  by  the  heirs. 

The  circumstances  to  be  considered 
are  as  follows :  By  the  Act  of  March  1, 
1901,  chap.  676,  31  Stat,  at  L.  861,  as 
modified  by  the  Act  of  June  30,  1902, 
chap.  1323,  32  Stat,  at  L.  500,  provision 
was  made  for  the  allotment  and  distri- 
bution of  the  Creek  tribal  lands  and 
funds  among  the  members  of  the  tribe. 
An  enrolment  was  to  be  made  of  (a)  all 
members  living  on  April  1,  1899,  (b)  all 
children  bom  to  members  after  that 
date,  up  to  and  including  July  1,  1900, 
and  living  on  the  latter  date,  and  (c)  all 
children  bom  to  members  after  July  1, 
1900,  up  to  and  including  May  25,  1901, 
and  living  on  the  latter  date.  All  who 
were  so  enrolled  were  to  share  in  the 
allotment  and  distribution.  If  any  of 
these  died  before  receiving  his  allotment 
and  distributive  share,  the  lands  and 
moneys  to  which  he  'Vould  be  entitled 
if  living"  were  to  "descend  to  his  heirs," 
and  be  "allotted  and  distributed  to  them 
accordingly."  A  provision  in  the  Act 
of  March  3,  1905,  plainly  intended  to 
amend  and  supplement  the  earlier  acts, 
authorized  the  inclusion  of  all  children 
bom  between  May  25,  1901,  and  March 
4,  1905,  and  living  on  the  latter  date 
(chap.  1479,  33  Stat,  at  L.  1071). 

Originally  all  lands  allotted  to  living 
members  in  their  own  right  were  sub- 
jected to  specified  restrictions  on  alien- 
ation; but  those  allotted  in  the  right  of 
deceased  members  were  left  unrestricted 
up  to  the  passage  of  the  Act  of  April  26, 
1906  (chap.  1876,  34  Stat,  at  L.  137,  3 
Fed.  Stat.  Anno.  2d  ed.  p.  861.  Skelton 
V.  Dill,  235  U.  S.  206,  59  L.  ed.  198,  35 
Sup.  Ct.  Rep.  60;  Adkins  v.  Arnold,  235 
U.  S.  417,  420,  59  L.  ed.  294,  295,  35  Sup. 
Ct.  Rep.  118;  Mullen  v.  United  States, 
224  U.  S.  448,  56  L.  ed.  834,  32  Sup.  Ct. 
Rep.  494;  Brader  v.  James,  246  U.^S.  88, 
94,  62  L.  ed.  591,  594,  38  Sup.  Ct.  Rep. 
285;  Talley  v.  Burgess,  246  U.  S.  104, 
107,  62  L.  ed.  600,  602,  38  Sup.  Ct.  Bep. 
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287).  Section  19  of  that  act  materially 
revised  the  restrictions  respecting  lands 
of  living  allottees,  and  §  22  dealt  with 
the  alienation  of  inherited  lands,  includ- 
ing, as  this  court  has  [106]  held,  lands 
allotted  in  the  name  and  right  of  a 
member  after  his  death.  Talley  v.  Bur- 
gess, supra,  p.  108.  Section  22  read  as 
follows : 

''That  the  adult  heirs  of  any  deceased 
Indian  of  either  of  the  Five  Civilized 
Tribes  whose  selection  has  been  made,  or 
to  whom  a  deed  or  patent  has  been  is- 
sued for  his  or  her  share  of  the  land  of 
the  tribe  to  which  he  or  she  belongs  or 
belonged,  may  sell  and  convey  the  lands 
inherited  from  such  decedent;  and  if 
there  be  both  adult  and  minor  heirs  of 
such  decedent,  then  such  minors  may  join 
in  a  sale  of  such  lands  by  a  guardian  duly 
appointed  by  the  proper  United  States 
court  for  the  Indian  territory.  And  in 
case  of  the  organization  of  a  state  or  ter- 
ritory, then  by  a  proper  court  of  the  coun- 
ty in  which  said  minor  or  minors  may 
reside  or  in  which  said  real  estate  is 
situated,  upon  an  order  of  such  court, 
made  upon  petition  filed  by  guardian.  All 
conveyances  made  under  this  provision  by 
heirs  who  are  full-blood  Indians  are  to 
be  subject  to  the  approval  of  the  Secre- 
tary of  the  Interior,  under  such  rules 
and  regulations  as  he  may  prescribe.^' 

Section  5  of  the  same  act  directed  that 
all  patents  or  tribal  deeds  for  allot- 
ments should  issue  ''in  the  name  of  the 
allottee," — ^meaning  the  member  in  whose 
right  the  allotment  was  made, — and 
provided  that  if  he  were  then  dead,  the 
title  should  inure  to  and  vest  in  "his 
heirs,"  as  if  the  patent  or  deed  "had  is- 
sued to  the  allottee  during  his  life."  A 
like  provision  is  found  in  §  32  of  the  Act 
of  June  25,  1910,  chap.  431,  36  Stat,  at 
L.  855,  3  Fed.  Stat.  Anno.  2d  ed.  p.  858. 

Further  provisions  bearing  on  the 
alienation  of  lands  of  living  allottees, 
and  also  inherited  lands,  were  embodied 
in  the  Act  of  May  27,  1908,  chap.  199, 
35  Stat,  at  L.  312,  3  Fed.  Stat.  Anno.  2d 
ed.  p.  881,  to  be  noticed  presently. 

The  lands  in  question  were  allotted  in 
the  name  and  right  of  Freeland  Francis, 
a  Creek  child  who  was  bom  in  1903,  was 
lawfully  enrolled  June  10, 190i5,  and  died 
twelve  days  later.  After  his  death  the 
allotment  was  [107]  duly  selected  and 
made  by  the  Commission  to  the  Five 
Civilized  Tribes,  and  in  regular  course 
a  patent  or  deed  was  issued  in  his 
name.  His  heirs,  to  whom'  the  title 
passed  under  the  statutes  already  no- 
ticed, were  his  mother,  Annie  Fran* 
ois     (now    Harris) I    his    half-brotheri 

254  V.  8. 


IMO. 


HARRIS  ▼.  BELL. 


107-100 


Mack  Francis,  bis  brother,  Amos,  and 
his  sister,  Elizabeth.  These  were  all 
enrolled  Creeks, — three  being  fnll-blood 
Indians  and  one  a  half-blood. 

January  15,  1908,  after  the  allotment 
was  perfected,  the  mother,  who  was  an 
adult,  sold  and  conveyed  her  interest, 
and  that  conveyance  was  approved  by 
the  Secretary  of  the  Interior,  July  6, 
1910,  the  approval  as  indorsed  on  the 
deed  reading: 

"The  conveyance  by  Annie  Francis  of 
her  interest  as  full-blood  Indian  heir  in 
and  to  the  within-described  lands  allot- 
ted to  Freeland  Francis,  a  new-bom 
Creek  citizen.  Roll  No.  1070,  who  died 
prior  to  May  27,  1908,  is  hereby  ap- 
proved in  accordance  with  the  provi- 
sions of  the  act  of  Congress  approved 
April  26,  1906.'* 

The  half  brother.  Mack,  sold  and  con- 
veyed his  interest  in  1910,  after  he  at- 
tained his  majority,  but  the  validity  of 
that  transaction  is  not  questioned.  He 
was  not  a  full-blood  Indian,  but  a  half- 
blood. 

January  15, 1912,  the  interest  of  Amos 
and  Elizabeth,  who  were  minors,  was 
sold  and  conveyed  by  their  guardian 
under  the  direction  and  approving  order 
of  the  county  court  wherein  the  guard- 
ianship of  their  persons  and  property 
was  pending. 

At  the  time  of  Freeland's  death  the 
family  was  residing  in  that  part  of  the 
Indian  territory  which,  on  the  advent  of 
statehood  (November  16,  1907),  became 
Wagoner  county,  and  shortly  after  his 
death  they  removed  to  and  ever  since 
have  resided  in  what  became  Okmulgee 
county.  The  lands  are  in  the  latter 
county,  and  it  was  in  the  county  court 
thereof  that  the  guardian's  sale  and  con- 
veyance were  directed  and  approved. 

[108]  The  conveyance  by  the  moth- 
er, who  was  a  full-blood  Indian,  and 
that  by  the  guardian  of  Amos  and  Eliz- 
abeth, who  were  fulI-bloods,  are  the 
ones  to  be  considered  on  this  appeal. 
All  rights  under  them  are  held  by  par- 
ties who  were  defendants  in  the  district 
court  and  are  appellees  hore. 

The  grounds  on  which  the  conveyances 
are  assailed  are  four  in  number, — one 
directed  at  both  conveyances,  one  at  that 
of  the  mother  alone,  and  two  solely  at 
that  of  the  guardian.  They  will  be  taken 
up  in  this  order. 

1.  It  is  urged  that  the  heirs  took  the 
lands  as  allottees,  and  not  as  heirs  of 
Freeland, — in  other  words,  that  they  re- 
ceived the  lands  as  a  direct  allotment  to 
tliem,  and  not  as  an  inheritance, — and 
therefore  that  such  of  them  as  were  f ull- 
•5  li.  ed. 


blood  Indians  were  restrained  and  dis^ 
abled  from  disposing  of  the  lands  b^r 
reason  of  the  restrictions  applicable  to 
living  allottees  of  the  full  blood.  If  the 
premise  were  right,  the  conclusion  would 
be  unavoidable.  See  §  19,  Act  of  1906, 
supra,  and  §  1,  Act  of  1908,  supra*  But 
the  premise  is  not  right,  as  is  shown  by 
statutes  already  mentioned,  such  as  §  28 
of  the  Act  of  1901,  §  7  of  the  Act  of 
1902,  and  §  5  of  the  Act  of  1906.  The 
allotment  was  made  in  virtue  of  the  right 
of  Freeland,  who  was  one  of  those  among 
whom  the  tribal  property  was  to  be  dis- 
tributed. Under  the  statutes  that  right 
was  not  extinguished  by  his  death,  but 
was  preserved  for  his  heirs;  and  it  was 
preserved  for  them  because  they  were 
his  heirs,  and  not  because  their  relation 
to  it  was  otherwise  different  from  that 
of  other  members  of  the  tribe.  Such  in- 
dividual claims  as  they  had  to  the  tribal 
lands  were  to  be  satisfied  by  their  indi- 
vidual allotments.  What  they  were  to 
receive  in  the  right  of  Freeland  was  the 
lands  and  moneys  to  which  ''he  would  be* 
entitled  if  living;"  and  these  were  to 
''descend"  to  and  vest  in  them  as  "his 
heirs;"  as  if  he  had  received  the  same 
"during  his  life."  Putting  aside  the  dis- 
tinctions between  title  by  purchase  and 
title  by  descent  [109]  which  prevail 
in  the  absence  of  controlling  stat- 
utes, and  giving  effect  to  the  letter 
and  spirit  of  what  Congress  has  en- 
acted, we  think  it  is  manifest  that 
these  heirs  must  be  regarded  as  hav- 
ing received  these  lands  as  an  inheri- 
tance from  Freeland,  and  not  as  a 
direct  allotment  to  them.  Ferryman  v. 
Woodward,  238  U.  S.  148,  150,  59  L.  ed. 
1242,  1243,  35  Sup.  Ct.  Rep.  830;  TaUey 
V.  Burgess,  supra. 

2.  The  first  restrictions  applicable  to 
Creek  lands  such  as  these  were  embodied 
in  §  22  of  the  Act  of  1906,  hereinbefore 
set  forth.  As  respects  the  mother's  con- 
veyance, which  was  executed  January 
15,  1908,  all  that  was  necessary  under 
that  section  to  make  the  conveyance  ef- 
fective— the  mother  being  an  adult  full- 
blood  Indian — ^was  that  it  be  approved 
by  the  Secretary  of  the  Interior.  As 
before  shown,  it  was  approved  by  that 
officer  July  6, 1910.  But  it  is  urged  that 
before  his  approval  was  given  all  power 
to  approve  had  been  taken  from  him 
and  lodged  elsewhere  by  the  Act  of  May 
27,  1908.  Evidently  the  Secretaiy  did 
not  so  construe  that  act  when  his  ap-r 
proval  was  griven, ,  else  he  would  have 
withheld  it.  Not  only  so,  but  his  action 
in  this,  instance  was  in  accord  with  the 
practice  of  his  office  for  a  considerable 
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period,  and  also  with  an  opinion  ren- 
dered to  him  by  the  Attorney  General. 
27  Ops.  Atty.  Gen.  530.  This  adminis- 
trative view  is,  of  course,  entitled  to  re- 
spect, and  those  who  have  relied  thereon 
ought  not  lightly  to  be  put  in  peril.  But 
it  is  not  controlling.  We  have  examined 
the  act,  including  §  9,  upon  which  re- 
liance is  had,  and  are  of  opinion  that,  as 
to  conveyances  made  prior  to  the  act, 
the  power  of  the  Secretary  to  examine 
and  approve  or  disapprove  under  §  22  of 
the  prior  enactment  was  not  taken 
away.  The  act  contains  no  express  revo- 
cation of  that  power,  nor  any  provision 
inconsistent  with  its  continued  exercise 
as  to  prior  conveyances.  The  provision 
in  §  9,  that  no  conveyance  of  any  inter- 
est of  any  full-blood  Indian  heir  shall  be 
valid  '^unless  approved  by  the  court  hav- 
ing jurisdiction  of  the  settlement  of  the 
[110]  estate"  of  the  deceased  allottee, 
taken  according  to  its  natural  import, 
prescribes  a  rule  for  future  rather  than 
prior  conveyances;  and  no  reason  is  per- 
ceived for  rejecting  its  natural  import. 
Had  there  been  a  purpose  to  cut  off  ac- 
tion by  the  Secretary  as  to  conveyances 
already  made,  some  of  which  were  before 
him  at  the  time,  it  is  but  reasonable  to 
believe  that  other  words  aptly  express- 
ing that  purpose  would  have  been  used. 
The  matter  hardly  would  have  been  left 
to  conjecture  or  uncertain  implication. 
Besides,  the  absence  of  such  a  purpose 
is  measurably  reflected  by  the  declara- 
tion in  §  1  that  "the  Secretary  of  the 
Interior  shall  not  be  prohibited  by  this 
act  from  continuing  to  remove  restric- 
tions as  heretofore."  The  lapse  of  two 
and  one-half  years  between  the  execution 
of  the  conveyance  and  its  approval  is  not 
material,  there  being  no  lawful  interven- 
ing disposal.  Pickering  v.  Lomax,  145 
U.  S.  310,-  36  L.  ed.  716, 12  Sup.  Ct.  Rep. 
800;  Lykins  v.  McGrath,  184  U,  S.  169, 
46  L.  ed.  485,  22  Sup.  Ct.  Rep.  450. 

3.  Section  6  of  the  Act  of  1908  sub- 
jects the  persons  and  proi>erty  of  minor 
allottees  to  the  jurisdiction  of  the  pro- 
bate courts  of  the  state,  and  in  a  proviso 
says:  "No  restricted  lands  of  living 
minors  shall  be  sold  or  encumbered,  ex- 
cept by  leases  authorized  by  law,  by 
order  of  the  court  or  otherwise."  One 
ground  on  which  the  guardian's  sale  on 
behalf  of  the  minor  heirs,  Amos  and 
Elizabeth,  is  assailed,  is  that  it  was  in 
violation  of  this  proviso.  But,  in  our 
opinion,  the  proviso  does  not  include  or 
affect  inherited  lands.  It  refers,  as  a 
survey  of  the  act  shows,  to  lands  of  liv- 
ing minor  allottees,  and  not  to  lands 
inherited  from  deceased  allottees.    Sec- 
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tion  9  expressly  recognizes  that  the  lai« 
ter  may  be  sold,  and  this  proviso  cannot 
be  taken  as  prescribing  the » contrary. 
The  word  "living"  evidently  is  intended 
to  mark  the  distinction.  What  is  in- 
tended is  to  make  sure  that  minor  allot- 
tees receive  the  benefit  of  the  restrictions ' 
prescribed  in  §  1,  and  not  to  impose 
others.  Apparently  it  was  apprehended 
that  the  general  language  of  §  6  might 
be  taken  as  enabling  probate  [111] 
courts  and  guardians  to  sell  without 
regard  to  those  restrictions,  and  the  of- 
fice of  the  proviso  is  to  prevent  this. 
So  understood,  it  is  in  accord  with  the 
general  scheme  of  the  act,  and  sot  in 
conflict  with  any  other  provision. 

4.  The  remaining  objection  to  the 
guardian's  conveyance  is  that  it  was  not 
approved  by  the  court  having  jurisdic- 
tion of  the  settlement  of  the  estate  ^i 
Freeland,  the  deceased  allottee. 

The  situation  out  of  which  the  objee^ 
tion  arises  is  at  least  novel.  Freeland 
died  June  22,  1905,  and  the  conveyance 
was  made  January  15,  1912.  Statehood 
had  intervened  and  counties  had  been 
organized  where  there  were  none  before. 
He  resided  and  died  in  wliat  afterwards 
became  Wagoner  county,  and  under  the 
local  law  the  county  court  of  that  county 
is  the  one  which,  at  the  time  of  the  con- 
veyance, would  have  had  jurisdiction  of 
the  settlement  of  his  estate.  The  court 
in  the  Indian  territory  which  would 
have  had  such  jurisdiction  prior  to  state- 
hood was  no  longer  in  existence.  The 
conveyance  was  not  approved  by  the 
county  court  of  Wagoner  county,  but 
was  approved  by  the  county  court  of 
Okmulgee  county^  which,  under  the  local 
law,  was  the  only  court  having  jurisdic- 
tion of  the  guardianship  of  the  persons 
and  property  of  the  minors,  Amos  and 
Elizabeth.  The  lands  were  in  that 
county,  and  the  minors,  as  also  the  other 
heirs,  were  residing  there. 

Section  6  of  the  Act  of  1908,  and  oth- 
er congressional  enactments,  explicitly 
subject  the  persons  and  property  of  In- 
dian minors  of  the  Five  Civilized  Tribes 
to  the  jurisdiction  of  the  probate  courts 
of  Oklahoma.  In  that  state  the  county 
courts  are  the  probate  courts. 

Section  9  of  the  same  act  declares: 

"That  the  death  of  any  allottee  of  the 
Five  Civilized  Tribes  shall  operate  to  re- 
move all  restrictions  upon  the  alienation 
of  said  allottee's  land :  Provided,  that 
no  conveyance  of  any  interest  of  any 
full-blood  Indian  heir  in  [112]  such 
land  shall  be  valid  unless  approved  by 

the  court  having  jurisdiction  of  the  set- 
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tlement  of  the  estate  of  said  deceased 
aUottee." 

If  in  this  instance  the  same  court  had 
had  jurisdiction  of  the  guardianship  of 
the  minor  heirs  and  of  the  settlement  of 
the  estate  of  the  deceased  allottee,  no 
embarrassment  would  have  ensued;  but 
as  that  was  not  the  case,  the  question 
arises,  whether  it  was  essential  that  the 
guardian's  conveyance,  directed  and  ap- 
proved, as  it  was,  by  the  court  having 
control  of  the  guardianship,  should  also 
be  approved  by  the  court  having  jurisdic- 
tion of  the  settlement  of  the  deceased 
allottee's  estate.  The  circuit  court  of  ap- 
peals answered  in  the  negative;  and, 
while  the  question  is  not  free  from  dif- 
ficulty, we  think  that  solution  of  it  is 
right. 

Of  course,  the  purpose  in  requiring 
any  approval  is  to  safeguard  the  inter- 
ests of  the  full-blood  Indian  heir.  Where 
he  is  a  minor,  he  can  convey  only 
through  a  guardian;  and  no  court  is  in 
a  better  situation  to  appreciate  and  safe- 
guard his  interests  than  the  one  wherein 
the  guardianship  is  pending.  Besides,  as 
a  general  rule,  a  guardianship  carries 
with  it  exclusive  power  to  direct  the 
guardianship  and  to  supervise  the  man- 
agement and  disposal  of  the  ward's 
property.  It  is  so  in  Oklahoma.  This 
rule  is  so  widely  recognized  and  so  well 
grounded  in  reason  that  a  purpose  to 
depart  from  it  ought  not  to  be  assumed 
unless  manifested  by  some  very  clear  or 
explicit  provision.  The  Act  of  1908  con- 
tains no  manifestation  of  such  a  purpose 
outside  the  proviso  in  §  9.  That  proviso 
seems  broad,  but  so  is  the  provision  in  § 
6,  subjecting  the  persons  and  property 
of  minor  Indians  to  local  guardianship. 
As  both  are  in  the  same  act,  they  evi- 
dently were  intended  to  operate  har- 
moniously, and  should  be  construed 
accordingly.  The  proviso  does  not  men- 
tion minors  under  guardianship;  and  to 
regard  its  general  words  as  including 
them  will  either  take  all  supervision  of 
the  sale  of  their  interest  in  [113]  inher- 
ited lands  from  the  court  in  which  the 
guardianship  is  pending,  or  subject  that 
court's  action  to  the  approval  of  another 
court  of  the  same  rank.  In  either  event, 
conflict  and  confusion  will  almost  cer- 
tainly ensue  and  be  detrimental  to  the 
minor  heirs.  But,  if  the  proviso  be  re- 
garded, as*  well  it  may,  as  referring  to 
heirs  not  under  guardianship, — in  other 
words,  to  adult  heirs, — the  two  provi- 
sions will  operate  in  entire  harmony,  and 
all  fnll-blood  heirs  will  receive  the  meas- 
ure of  protection  intended.  We  think 
this  is  the  true  construction. 

Decree  affirmed. 
•5  li.  ed. 


UNDERWOOD  TYPEWRITER  COMPANY, 

Plff.  in  Err., 

V. 

FREDERICK    S.    CHAMBERLAIN,   Treas- 
urer  of  the  State  of  Connecticut. 

(See  S.  C.  Reporter's  ed.  113-122.) 

Commerce  —  state  taxation  —  foreign 
corporation. 

1.  State  taxation  of  a  foreign  manufac- 
turing and  trading  corporation,  measured 
by  the  net  profits  earned  witliin  the  state, 
does  not  offend  against  the  commerce  clause 
of  the  Federal  Constitution,  whether  deemed 
a  property  tax  or  a  franchise  tax,  even 
though  these  profits  may  have  been  de- 
rived in  part,  or  indeed  mainly,  from  inter- 
state commerce,  where  payment  of  the  tax 
is  not  made  a  condition  precedent  to  the 
right  of  the  corporation  to  carry  on  busi- 
ness, including  interstate  business,  but  its 
enforcement  is  left  to  the  ordinary  means 
of  collecting  taxes. 

[Tor  other  cas"s,  see  Commerce,  III.  d.  in 
Digest    Sup.    Ct.    1J)08.1 

Commerce  —  state  taxation  —  foreign 
corporations. 

2.  A  tax  on  a  foreign  corporation  is 
not  obnoxious  to  the  commerce  clause  of 
the  Federal  Constitution  merely  because  it 
is  imposed  upon  property  used  in  inter- 
state commerce,  even  if  it  takes  the  form 
of  a  tax  for  the  privilege  of  exercising  the 
corporate  franchi.se  within  the  state. 
[For  other  cases,  see  Commerce,  III.  d.  In  Di- 
gest Sup.  Ct.   1003.] 

Constitutional  law  — due  process  of  law 
—  state  taxation  —  foreign  corpora- 
tion. 

3.  Measuring  for  tax  purposes  the  net 

Note. — State  licenses  or  taxes,  as  af- 
fecting interstate  eomraerce — see  notes 
to  Rotheimel  v.  Meyerle,  9  L.R.A.  366; 
American  Fertilizing  Co.  v.  Board  of 
Agriculture,  11  L.R.A.  179;  Gibbons  v. 
Ogden,  6  L.  ed.  U.  S.  23;  Brown  v. 
Maryland,  6  L.  ed.  U.  S.  678;  Ratter- 
man  V.  Western  U.  Teleg.  Co.  32  L.  ed. 
U.  S.  229 ;  Harmon  v.  Chicago,  37  L.  ed. 
U.  S.  217;  Cleveland,  C.  C.  &  St.  L.  R. 
Co.  V.  Backus,  38  L.  ed.  U.  S.  1041; 
Postal  Teleg.  Cable  Co.  v.  Adams,  39 
L.  ed.  U.  S.  311;  and  Pittsburg  &  S. 
Coal  Co.  V.  Bates,  39  L.  ed.  U.  S.  528. 

As  to  constitutionality  of  income  tax 
— see  notes  to  Alderman  v.  Wells,  27 
L.R.A.  (N.S.)  864;  State  ex  rel.  Bolens 
V.  Frear,  L.R.A.1915B,  569. 

On  validity  and  construction  of  stat- 
utes taxing  the  income  of  nonresidents 
from  trade,  business,  or  other  sources 
within  the  state — see  note  to  Shaffer  y. 
Carter,  64  L.  ed.  U.  S.  446. 

On  constitutional  equality  in  the 
United  States  in  relation  to  corporate 
taxation — see  note  to  Bacon  v.  State 
Tax  Comrs.  60  L.R.A.  321. 
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profits  earned  by  a  forei^  manufacturing 
and  trading  corporation  within  tlie  state  by 
taking  such  proportion  of  the  whole  net 
income  as  the  fair  cash  value  of  the  corpo- 
ration's real  and  tangible  personal  property 
within  the  state  bears  to  the  fair  cash  value 
of  all  the  real  and  tangible  personal  prop- 
erty of  such  corporation  cannot  be  said  to 
be  80  inherently  arbitrary,  nor,  as  applied 
to  a  corporation  whose  profits  were  largely 
earned  in  a  series  of  transactions,  beginning 
with  manufacture  in  the  state,  and  ending 
with  sale  in  other  states,  to  produce  so  un- 
reasonable a  result,  as  to  render  invalid  the 
state  law  prescribing  such  rule,  as  taxing 
business  outside  the  state,  and  hence  deny- 
ing due  process  of  law,  where  the  only  show- 
ing made  in  support  of  this  constitutional 
objection  is  that  but  a  very  small  part  of 
the  corporation's  net  profits  was  received 
within  the  state,  while,  under  the  statutory 
method  of  apportionment,  nearly  one  half 
of  the  corporation's  net  income  is  attribu- 
table to  operations  within  the  state,  since 
the  percentage  of  net  profits  earned  within 
the  state  may,  none  the  less,  have  been  even 
larger  than  the  percentage  arrived  at  by 
the  statutory  method. 

[For  other  cases,  see  Constitutional  Law,  IV. 
b,  6,  a.  in  Digest  Sup.  Ct.  1908.] 

Constitutional  law  —  equal  protection 
of  the  laws  —  taxation  of  foreign  cor- 
poration. 

4.  A  foreign  corporation  may  not  suc- 
cessfully attack  as  invalid,  under  U.  S. 
Const.  14th  Amend.,  a  state  tax,  applicable 
alike  to  all  foreign  and  domestic  corpora- 
tions, measured  by  the  net  profits  of  the 
corporation  earned  within  the  state,  on  the 
ground  that  such  corporation  had  made 
large  permanent  investments  in  the  state 
before  the  state  tax  law  was  enacted. 
[For  other  cases,  see  Constitutional  Law,  254- 
265,  in  Digest  Sup.  Ct.  1908.) 

[No.  215.] 

Argued  October  13  and  14,  1920.     Decided 
November   15,   1020. 

IN  ERROR  to  the  Superior  Court  of 
the  State  of  Connecticut  to  review  a 
judgment  entered  pursuant  to  the  man- 
date of  the  Supreme  Court  of  Errors  of 
that  state,  sustaining  the  validity  of  a 
tax  on  a  foreign  corporation.  Affirmed. 
See  same  case  below  in  supreme  court, 
94  Conn.  47,  108  Atl.  154. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Arthur  M.  Marsh  and  Ar- 
thur L.  Shipman  argued  the  cause,  and, 
with  Messrs.  Charles  Strauss  and  Eu- 
gene D.  Boyer,  filed  a  brief  for  plaintiff 
in  error: 

The  tax  is  upon  income  as  such,  and 
hence  is  a  property  tax.  It  is  null  and 
void  because  it  lays  a  tax  upon  the  re- 
ceipts   from    interstate    commerce    and 
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upon  property  located  without  the  state 
of  Connecticut. 

Pollock  V.  Farmers'  Loan  ft  T.  Co. 
157  U.  S.  429,  39  L.  ed.  759,  15  Sup.  Ct. 
Rep.  673;  Maguire  v.  Tax  Comr.  230 
Mass.  503,  120  N.  E.  162,  affirmed  in  253 
U.  S.  12,  64  L.  ed.  739,  40  Sup.  Ct.  Rep. 
417;  Opinion  of  Justices,  220  Mass.  624, 
108  N.  E.  570;  Adams  Exp.  Co.  v.  Ohio 
State  Auditor,  165  U.  S.  194,  41  L.  ed. 
683,  17  Sup.  Ct.  Rep.  305 ;  People  ex  rel. 
Alpha  Portland  Cement  Co.  v.  Knapp, 
191  App.  Div.  262,  181  N.  Y.  Supp.  32. 

Considered  as  a  tax  on  plaintifiTs  tan- 
gible property  in  Connecticut,  the  act 
wholly  fails  to  answer  the  requirements 
of  law  applicable  to  such  a  tax. 

Adams  Exp.  Co.  v.  Ohio  State  Audi- 
tor, 165  U.  S.  194,  221,  41  L.  ed.  683, 
695,  17  Sup.  Ct.  Rep.  305;  Fargo  v. 
Hart,  193  U.  S.  490,  499,  48  L.  ed.  761, 
765,  24  Sup.  Ct.  Rep.  498;  Mever  v. 
Wells,  F.  &  Co.  223  U.  S.  298,  300,  56 
L.  ed.  445,  447,  32  Sup.  Ct.  Rej).  218; 
Union  Tank  Line  Co.  v.  Wright,  240  U. 
S.  275,  63  L.  ed.  602,  39  Sup.  Ct.  Rep. 
276;  Wallace  v.  Hines,  253  U.  S.  66,  64 
L.  ed.  782,  40  Sup.  Ct.  Rep.  435;  Postal 
Teleg.  Cable  Co.  v.  Adams,  155  U.  S. 
688,  39  L.  ed.  311,  5  Inters.  Com.  Rep. 
1,  15  Sup.  Ct.  Rep.  2G8,  360. 

The  Connecticut  tax,  considered  as  an 
excise  or  privilege  tax,  is  invalid. 

International  Paper  Co.  v.  Massachu- 
setts, 246  U.  S.  135,  62  L.  ed.  624,  38 
Sup.  Ct.  Rep.  292,  Ann.  Cas.  1918C, 
617;  State  Tax  on  Foreign-held  Bonds, 
15  Wall.  319,  21  L.  ed.  179;  Wallace  v. 
Hines,  253  U.  S.  66,  64  L.  ed.  782,  40 
Sup.  Ct.  Rep.  435;  Judson,  Tax.  §  245: 
General  R.  Signal  Co.  v.  Virginia,  246 
U.  S.  500,  62  L.  ed.  854,  38  Sup.  Ct. 
Rep.  360;  Southern  R.  Co.  v.  Greene, 
216  U.  S.  400,  54  L.  ed.  536,  30  Sup.  Ct 
Rep.  287,  17  Ann.  Cas.  1247;  Pensacola 
Teleg.  Co.  v.  Western  U.  Teleg.  Co.  96 
U.  S.  1,  24  L.  ed.  708;  Baltic  Min.  Co. 
V.  Com.  207  Mass.  381,  93  N.  K.  831; 
The  Position  of  Foreign  Corporations  in 
American  Constitutional  Law,  by  Mr. 
Gerard  C.  Henderson,  vol.  2,  chap.  9  of 
Harvard  Studies  in  Jurisprudence,  p. 
153 ;  Looney  v.  Crane  Co.  245  U.  S.  190, 
62  L.  ed.  236,  38  Sup.  Ct.  Rep.  85. 

The  formula  for  allocating  income  to 
the  state  of  Connecticut  in  necessary 
operation  directly  burdens  interstate 
commerce  and  exacts  a  tax  upon  net  in- 
come and  property  located  without  the 
state. 

Galveston,  H.  &  S.  A.  R.  Co.  ▼.  Texas, 
210  U.  S.  217,  52  L,  ed.  1031,  28  Sup. 
Ct.  Rep.  638. 

954  17.  S. 
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The  decision   in  United   States  Glue  435;  Fargo  v.  Hart,  193  U.  8.  490,  600, 

Co.   V.   Oak  Creek,   247   U.   S.   321,   62  48  L.  ed.  761,  765,  24  Sup.  Ct.  Rep.  498. 

h  ^'.}}3  ^o^^P*  ^1  ^F-  ^^.?'  ^^^'  Messrs.  James  E.  Cooper  and  Hugh 

Cas.  1918E,  748,  considered  m  the  pre-  ^   ^^^          ^^  ^j^^  ^           ^^    ^-^^^ 

vaUing     opinion     of     the     Connecticut  j^^    y^^j^,^  E.  Healy,  Attorney  General 

court  as  a  controlling  authority  in  favor  ^j  Connecticut,  filed  a  brief  for  defend- 

01  the  constitutionality  of  the  act,  has  ^^^  -^^  error: 

no  application.                     t^    n     ^    r.  A  tax  upon  net  income,  or  a  privi- 

People    ex    rel.    Alpha   Portland    Ce-  ,^g^  ^^^  measured  by  net  income  and 

ment  Co.  V.  Knapp,  191  App.  Div   262,  apportioned    by    tangible    property    in 

181  N.  Y.  Supp.  32;  Cream  of  Wheat  ^^^  ^^^  ^^  the  state,  must  be  sustained. 

^i  ^^^'■'"'^f  ^Qwn^Q^^^^^  St.    Louis    Southwestern    R.    Co.    v. 

325,  W  L.  ed  931,  40  Sup.  Ct.  Rep.  558.  Arkansas,  235  U.  S.  350,  59  L.  ed.  265, 

This    court   cannot   rewrite    the   law.  35  g        ^^  j^       gg 

Its  unconstitutional  features  are  insep-  Thig    court    has   many    times   upheld 

arable;  it  is  either  all  good  or  all  bad.  ^^,^3  f^^  apportioning  subject-matter  to 

9o5^^^ni'  laY^^^A' l\^AA^\?i  ^'A'  ^  state,   based  on  a  single  element  or 

^8,  301   56  L.  ed.  445,  447,  32  Sup.  Ct.  ^^^p  ^^  elements.    The  unit-rule  c^ses. 

Kep.  zl5.  while  dealing  with  a  different  subject- 
Mr.  Louis  11.  Porter  filed  a  brief  as  matter  and  for  a  different  purpose,  are 
amicus  curias  on   behalf  of   the  Alpha  in  point  on  the  question  of  the  adoption 
Portland  Cement  Company :  of  a  single  element  for  aUocation. 

A  state  cannot  constitutionally  tax  a  Union  Tank  Line  Co.  v.  Wright,  249 

foreign    corporation    doing    business    in  Q.  s.  275,  282,  63  L.  ed.  602,  607,  39 

several   states   upon   its  entire   net   in-  Sup.  Ct.  Rep.  276. 

eome,    including    that    wholly    derived  The  use  of  intangibles  in  a  rule  of 

from  sources  without  the  state.  apportionment  would  add  greatly  to  the 

International  Paper  Co.  v.  Massachu-  practical    difficulties    of    applying    the 

setts,  246  U.  S.  135,  62  L.  ed.  624,  38  rule.      And     it    might    very    well     be 

Sup.  Ct.  Rep.  292,  Ann.  Cas.  1918C,  617;  claimed,  upon   the  theory  of  the  unit- 

Looncy  v.  Crane  Co.  245  U.  S.  178,  62  rule  cases,  that  the  intangibles  in  whole 

L.  ed.  230,  38  Sup.  Ct.  Rep.  85;  Fargo  ©r   in  part   would   be  assigned   a  situs 

V.  Hart,  193  U.  S.  490,  48  L.  ed.  761,  with  the  tangibles,  and  the  result  of  the 

24  Sup.  Ct.  Rep.  498;  Meyer  v.  Wells,  rule  of  apportionment,  therefore,  be  the 

P.  ft  Co.  223  U.  S.  298,  56  L.  ed.  445,  32  same,  whether  tangibles  alone  were  used 

Sup.  Ct.  Rep.  218;  Pollock  v.  Farmers'  or  tangibles  and  intangibles  also. 

Loan  &  T.  Co.  157  U.  S.  429,  39  L.  ed.  Adams  Exp.  Co.  v.  Ohio  State  Audi- 

759,  15  Sup.  Ct.  Rep.  673,  158  U.  S.  601,  fer,  166  U.  S.  185,  223,  41  L.  ed.  965, 

39  L.  ed.  1108,  15  Sup.  Ct.  Rep.  912.  978,  17  Sup.  Ct.  Rep.  604. 

Therefore   a   state   can   only    tax   so  Business  transacted  in  the  state  need 

much   of   the  income  of  such  corpora-  not  be  considered  in  the  apportionment 

tions  as  is  derived  from  its  business  in  f^jg^ 

the  taxing  state.  United  States  Glue  Co.  v.  Oak  Creek, 

The  test  of  the  constitutionality  of  the  247  U.  S.  321,  62  L.  ed.  1135,  38  Sup.  Ct. 

stotute  in  question  is  whether  it  is  rea-  Rgp.  499,  Ann.  Cas.  1918E,  748. 

sonably  designed  to  reach  only  so  much  tj^^    plaintiff's    brief    completely    ig- 

of  the  income  as  comes  from  sources  in  ^ores  the  case  of  Shaffer  v.  Carter,  252 

the  state,  and   is   therefore  subject   to  xj.  S.  37,  64  L.  ed.  445,  40  Sup.  Ct.  Rep. 

the   state's  jurisdiction.  2*^1 

*,.?'^w*ti"*'  '"  .f.^"''<*"  i%''^*'.J"!.'!fT  "The  Connecticut  law  does  not  infringe 

thi8  test  because  It  IS  calcuated  to,  and  ^j^^    commerce    clause   of    the    Federal 

in  many  cases  actually  will,  tax  prop-  constitution 

erty  outside  the  state,  and  is  not  de-  ^j„j^j^  £  p^^^  ^  ^^   ^   j^        247 

signed  to  limit  the  tax  to  income  ans-  ^    g    jgg    gg  L.  ed.  1049,  38  Sup.  Ct. 

ing  from  sources  in  the  state.  ^       432    United  States  Glue  Co.  v.  Oak 

Meyer  v.  Wells  F.  &  Co.  ZJJ  U.  b.  Jyo,  ^  ^  ,     n.rr  tt    q    oo-i     co  t     ^a    iiqk 

56  L.  ed.  445,  32  Sup.   Ct.   Rep.  218;  ^reek,  247  U.   S.  321,  62  L.   ed    11^, 

Adams  Exp.  Co.  v.  Ohio  State  Auditor,  38  Sup    Ct.  Rep   499,  Ann.  Cas.  1918E, 

165  U.  S.  194,  222,  227,  41  L.  ed.  683,  748;  Shaffer  v.  Carter,  supra. 

695,  697,  17  Sup.  Ct.  Rep.  305;  Adams  The   Connecticut  law   does   not  deny 

Exp.  Co.  V.  Ohio  State  Auditor,  166  U.  to  the  plaintiff  the  equal  protection  of 

S.  185,  222,  41  L.  ed.  965,  978,  17  Sup.  the  law. 

Ct.  Rep.  604 ;  Wallace  v.  Hines,  253  U.  Barrett  v.  Indiana,  229  U.  S.  26,  29,  57 

S.  66,  64  L.  ed.  782,  40  Sup.  Ct.  Rep.  L.  ed.  1050,  1052,  33  Sup.  Ct.  Rep.  692. 

65  I#.  ed.  ^•^ 
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Mr.  Justice  Brandeis  delivered  the 
opinion  of  the  court: 

This  action  was  brought  by  the  Under- 
wood Typewriter  Company,  a  Delaware 
corporation,  in  the  superior  court  for  the 
county  of  Hartford,  Connecticut,  to  re- 
cover the  amount  of  a  tax  assessed  upon 
it  by  the  latter  state,  and  paid  under 
protest.  The  company  contended  that, 
as  applied  to  it,  the  taxing  act  violated 
rights  guaranteed  by  the  Federal  Con- 
stitution. The  constitutional  questions 
involved  were  reserved  by  that  court  for 
consideration  and  advice  by  the  supreme 
court  of  errors.  The  answers  to  these 
questions  being  favorable  to  the  state 
(94  Conn.  47,  108  Atl.  154),  judgment 
was  entered  by  the  superior  court,  con- 
firming the  validity  of  the  tax.  The  case 
comes  here  on  writ  of  error  to  that  court. 

Connecticut  established  in  1915  n  com- 
prehensive system  of  taxation  applicable 
alike  to  all  foreign  and  domestic  corpo- 
rations carrying  on  business  within  the 
state.  This  system  prescribes  practical- 
ly the  only  method  by  which  such  corpo- 
rations are  taxed,  other  than  the  general 
property  tax  to  which  all  property  locat- 
ed within  the  state,  whether  the  owner 
be  a  resident  or  a  nonresident,  an  indi- 
vidual or  a  corporation,  is  subject.  The 
act  divides  business  corporations  into 
four  classes,  and  the  several  classes  are 
taxed  by  somewhat  different  methods. 
The  fourth  class,  "miscellaneous  corpo- 
rations," includes,  among  others,  man- 
ufacturing and  trading  companies,  and 
with  these  alone  are  we  concerned  here. 
Upon  their  net  income  earned  during  the 
preceding  year  from  business  carried  on 
within  the  state  a  tax  of  2  per  cent  is 
imposed  annually.  The  amount  of  the 
net  income  is  ascertained  by  reference 
to  the  income  upon  which  the  corpora- 
tion [118]  is  required  to  pay  a  tax  to 
the  United  States.  If  the  company  car- 
ries on  business  also  outside  the  state  of 
Connecticut,  the  proportion  of  its  net  in- 
come earned  from  business  carried  on 
within  the  state  is  ascertained  by  ap- 
portionment in  the  following  manner: 
The  corporation  is  required  to  state  in 
its  annual  return  to  the  tax  commission- 
er from  what  general  source  its  profits 
are  principally  derived.  If  the  com- 
pany's net  profits  are  derived  principally 
from  ownership,  sale,  or  rental  of  real 
property,  or  from  the  sale  or  use  of 
tangible  personal  property,  the  tax  is 
imposed  on  such  proportion  of  the  whole 
net  income  as  the  fair  cash  value  of  the 
real  and  the  tangible  personal  property 
within  the  state  bears  to  the  fair  cash 
value  of  all  the  real  and  tangible  person- 
al property  of  the  company.    U  the  net 


profits  of  the  company  are  derived 
principally  from  intangible  property, 
the  tax  is  imposed  upon  such  proportion 
of  the  whole  net  income  as  the  g^oss  re- 
ceipts within  the  state  bear  to  the 
total  gross  receipts  of  the  company.  A 
corporation  aggrieved  because  of  a  tax 
assessed  upon  it  may,  after  paying  the 
tax,  apply  for  relief  to  the  superior 
court  for  the  county  of  Hartford.  There 
it  may  show  cause  why  it  is  not  subject 
to  the  tax,  or  why  the  tax  should  have 
been  less.  If  the  whole  tax  assessed  is 
found  by  the  court  to  be  proper,  it  enters 
judgment  confirming  the  same.  If  the 
tax  is  found  to  be  for  any  reason  un- 
authorized in  whole  or  in  part,  the  court 
enters  judgment  for  the  company  in  the 
amount,  with  interest,  which  it  is  en- 
titled to  recover;  and  the  state  treasurer 
is  directed  to  pay  the  same.  The  deci- 
sion of  the  superior  court  is  subject  to 
review  by  the  supreme  court  of  errors, 
as  in  other  cases.  Laws  1915,  chap.  292, 
part  4,  §§  19-29;  Underwood  Typewriter 
Co.  V.  Chamberlain,  92  Conn.  199,  102 
Atl.  600. 

The  Underwood  Typewriter  Company 
is  engaged  in  the  business  of  manufac- 
turing typewriters  and  kindred  articles; 
in  selling  its  product  and  also  certain 
accessories  and  supplies  which  it  pur- 
chases; and  in  repairing  and  [119]* 
renting  such  machines.  Its  main  office 
is  in  New  York  city.  All  its  man- 
ufacturing is  done  in  Connecticut. 
It  has  branch  offices  in  other  states 
for  the  sale,  lease,  and  repair  of  ma- 
chines and  the  sale  of  supplies;  and 
it  has  one  such  branch  office  in  Con- 
necticut. All  articles  made  by  it — 
and  some  which  it  purchases — are 
stored  in  Connecticut  until  shipped  di- 
rect to  the  branch  offices,  purchasers,  or 
lessees.  In  its  return  to  the  tax  com- 
missioner of  Connecticut,  made  in  1916, 
under  the  above  law,  the  company  de- 
clared that  its  net  profits  during  the  pre- 
ceding year  had  been  derived  principal- 
ly from  tangible  personal  property;  that 
these  profits  amounted  to  $1,336,586.13; 
that  the  fair  cash  value  of  the  real  es- 
tate and  tangible  personal  property  in 
Connecticut  was  $2,977,827.67,  and  the 
fair  cash  value  of  the  real  estate  and 
tangible  personal  property  outside  that 
state  was  $3,343,155.11.  The  proportion 
of  the  real  estate  and  tangible  personal 
property  within  the  state  was  thus  47 
per  cent.  The  tax  commissioner  appor- 
tioned that  percentage  of  the  net  profits, 
namely,  $629,668.50,  as  having  been 
earned  from  the  business  done  within 
the  state,  and  assessed  thereon  a  tax  of 
$12^93.37|  being  at  the  rate  of  2  per 
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«ent    The  company,  having  paid  the  tax  within  the  state,  or  a  direct  tax  upon 

under  protest,  brought  this  action  in  the  that   income ;   for  ''the  argument  upon 

superior  court  for  the  county  of  Hart-  analysis  resolves  itself  into  a  mere  ques- 

ford,  to  recover  the  whole  amount.  tion  of  definitions,  and  has  no  legitimate 

First.  It  is  contended  that  the  tax  bearing  upon  any  question  raised  under 
burdens  interstate  commerce,  and  hence  the  Federal  Constitution."  ShalTer  v. 
is  void  under  §  8  of  article  1  of  the  Fed-  Carter,  252  U.  S.  37,  55,  64  L.  ed.  445, 
eral  Constitution.  Payment  of  the  tax  458,  40  Sup.  Ct.  Rep.  221.  In  support 
is  not  made  a  condition  precedent  to  the  of  its  objection  that  business  outside  the 
right  of  the  corporation  to  carry  on  state  is  taxed,  plaintiff  rests  solely  upon 
business,  including  interstate  business,  the  showing  that,  of  its  net  profits,  $1,- 
Its  enforcement  is  left  to  the  ordinary  293,643.95  was  received  in  other  states 
means  of  collecting  taxes.  St.  Louis  and  $42,942.18  in  Connecticut;  while, 
Southwestern  R.  Co.  v.  Arkansas,  235  under  the  method  of  apportionment  of 
U.  S.  350,  364,  59  L.  ed.  265,  272,  35  Sup.  net  income  required  by  the  statute,  47 
Ct.  Rep.  99;  Atlantic  &  P.  Teleg.  Co.  v.  per  cent  of  its  net  income  is  attributable 
Philadelphia,  190  U.  S.  160,  163,  47  L.  to  operations  in  Connecticut.  But  this 
ed.  995,  999,  23  Sup.  Ct.  Rep.  817.  The  showing  wholly  fails  to  sustain  the  ob- 
statute  is,  therefore,  not  open  to  the  ob-  jection.  The  profits  of  the  corporation 
jection  that  it  compels  the  company  to  were  largely  earned  by  a  series  of  trans- 
pay  for  the  privileges  of  engaging  in  in-  actions  beginning  with  manufacture  in 
terstate  commerce.  A  [120]  tax  is  not  Connecticut,  and  ending  with  sale  in 
obnoxious  to  the  commerce  clause  merely  other  states.  In  this  it  was  typical  of  a 
because  imposed  upon  property  used  in  large  part  of  the  manufacturing  business 
interstate  commerce,  even  if  it  takes  the  conducted  in  the  state.  The  legislature, 
form  of  a  tax  for  the  privilege  of  exer-  in  [121]  attempting  to  put  upon  this 
cising  its  franchise  within  the  state,  business  its  fair  share  of  the  burden 
Postal  Teleg.  Cable  Co.  v.  Adams,  155  U.  of  taxation,  was  faced  with  the  im- 
S.  688,  695,  39  L.  ed.  311,  315,  5  Inters,  possibility  of  allocating  specifically  the 
Com.  Rep.  1,  15  Sup.  Ct.  Rep.  268,  360.  profits  earned  by  the  processes  con- 
This  tax  is  based  upon  the  net  profits  ducted  within  its  borders.  It  there- 
earned  within  the  state.  ^That  a  tax  fore  adopted  a  method  of  apportion- 
measured  by  net  profits  is  valid,  although  ment  which,  for  all  that  appears  in 
these  profits  may  have  been  derived  in  this  record,  reached,  and  was  meant 
part,  or  indeed  mainly,  from  interstate  to  reach,  only  the  profits  earned  with- 
eommerce,  is  settled.  United  States  in  the  state.  "The  plaintiff's  argu- 
Glue  Co.  v.  Oak  Creek,  247  U.  S.  321,  62  ment  on  this  branch  of  the  case,"  as 
L.  ed.  1135,  38  Sup.  Ct.  Rep.  499,  Ann.  stated  by  the  supreme  court  of  errors. 
Cas.  1918E,  748;  Shaffer  v.  Carter,  252  "carries  the  burden  of  showing  that  47 
U.  S.  37,  57,  64  L.  ed.  445,  458,  40  Sup.  per  cent  of  its  net  income  is  not  reason- 
Ct.  Rep.  221;  compare  William  E.  Peck  ably  attributable,  for  purposes  of  tax- 
A  Co.  v.  Lowe,  247  U.  S.  165,  62  L.  ed.  ation,  to  the  manufacture  of  products 
1049,  38  Sup.  Ct.  Rep.  432.  Whether  it  f^Q^j  ^he  sale  of  which  80  per  cent  of 
be  deemed  a  property  tax  or  a  franchise  -^g  ^^.^gg  earnings  was  derived  after  pay- 
tax.  It  IS  not  obnoxious  to  the  commerce  j^^  manufacturing  costs."  94  Conn.  47, 
clause.                        .     J  J  *u  .  ♦u     *  108  Atl.  159.     The  corporation  has  not 

Second   It  ts  contended  that  the  tax  attempted  to  show  this;  and,  for 

violates  the  14th   Amendment   because,  .  .    .,  „.*^ „^„    x»  ^  ,.«^«««f««.«  ^* 

directly  or  indirectly,  it  is  imposed  on  ^^f^^   that  appears,  the  percentage  of 

S^me^arising  from^business  conducted  «et  profits  earned   m  Connecticut  may 

beyond  the  boundaries  of  the  state.    In  have  been  much  larger  than  47  per  cent, 

considering  this  objection,  we  may  lay  There  is,  consequently,  nothing  in  this 

on  one  side  the  question  whether  this  is  retard  to  show  that  the  method  of  ap- 

an  excise  tax  purporting  to  be  measured  portionment  adopted  by  the  state  was  in- 

by   the  income  accruing  from   business  herently  arbitrary,^  or  that  its  applica- 


1  Compare  Western  U.  Teleg.  Co.  v.  Atty. 
Gen.  126  U.  S.  630,  552,  31  L.  ed.  790,  794, 
8  Sup.  Ct.  Rep.  961;  Pittsburgh,  C.  C.  &  St. 
L.  R.  Co.  V.  Backus.  154  U.  S.  421,  430,  38 
L.  ed.  1031,  1037,  14  Sup.  Ct.  Rep.  1114; 
Cleveland,  C.  C.  &.  St.  L.  R.  Co.  v.  Backus, 
154  U.  8.  439.  445,  38  L.  ed.  1041,  1046,  4 
Inters.  Com.  Rep.  677,  14  Sup.  Ct.  Rep. 
1122;  Western  U.  Teleg.  Co.  v.  Taggart,  163 
U.  8.  1,  14,  41  L.  ed.  49,  64,  16  Sup.  a. 
Bep.  1054:  Adams  Exp.  Co.  ▼.  Ohio  State 


Auditor,  165  U.  S.  194,  221,  41  L.  ed.  683, 
695,  17  Sup.  Ct.  Rep.  305,  166  U.  S.  185. 
41  L.  ed.  965.  17  Sup.  Ct.  Rep.  604; 
American  Refrigerator  Transit  Co.  v.  Hall. 
174  U.  S.  70,  75,  43  L.  ed.  899,  901,  19  Sup. 
Ct.  Rep.  599;  Union  Refrigerator  Transit 
Co.  v.  Lynch,  177  U.  S.  149,  152,  44  L.  ed. 
708,  710,  20  Sup.  Ct.  Rep.  631;  St.  Louis 
Southwestern  R.  Co.  v.  Arkansas,  235  U.  8. 
350,  365,  69  L.  ed.  266,  272,  35  Sup.  Ct. 
Rep.  99. 
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tion  to  this  eorporation  produoed  an  un- 
reasonable residt. 

We  have  no  occasion  to  consider 
whether  the  rule  prescribed,  if  applied 
under  different  conditions,  might  be  ob- 
noxious to  the  Constitution.  Adams 
Exp.  Co.  V,  Ohio  State  Auditor,  166  U. 
8.  185,  222,  41  L.  ed.  965,  978,  17  Sup. 
Ct.  Rep.  604.  Nor  need  we  consider  the 
contention  made  on  behalf  of  the  state, 
that  the  statute  is  necessarily  valid,  be- 
cause the  prescribed  rule  of  apportion- 
ment is  not  rigid,  and  provision  is  made 
for  rectifying,  by  proceedings  in  the  su- 
perior court,  any  injustice  resulting  from 
its  application. 

[122]  Third.  It  is  stated  in  the 
brief,  doubtless  inadvertently,  that  the 
assignment  of  errors  includes  the  ob- 
jection that  the  tax  was  void  under 
the  14th  Ame'ndment;  also  on  the 
ground  that  the  company,  a  foreign 
corporation,  had  made  large  permanent 
investments  in  Connecticut  before  the 
Statute  of  1915  was  enacted.  No  such 
error  appears  to  have  been  specifically 
assigned,  and  the  objection  was  not 
pressed  in  brief  or  oral  argument. 
It  is  clearly  unsound.  To  the  facts 
presented  here  the  principle  discussed 
m  Southern  R.  Co.  v.  Greene,  216  U. 
S.  400,  414,  54  L.  ed.  536,  540,  30  Sup. 
Ct.  Rep.  287,  17  Ann.  Cas.  1247,  has  no 
application. 

Affirmed. 


ANNA  H.  WATSON  and  Frederick  Watson, 
as  Executors  of  the  Last  Will  and  Testa- 
ment of  Charles  W.  Watson,  Deceased, 
Plffs.  in  Err., 

V. 

STATE  COMPTROLLER  OF  THE  STATE 
OF  NEW  YORK. 

(See  S.  C.  Reporter's  ed.  122-125.) 

Ck>n8Utution  law  — equal  protection  of 
the  laws  —  ciassiflcation  —  taxation. 

1.  A  classification  of  property  for  tax- 
ation does  not  offend  against  the  equal 
protection  of  the  laws  clause  of  the  Fed- 
eral Constitution  if  it  has  a  reasonable  re- 
lation to  some  permitted  end  of  gov%rn- 
mental  action.  It  is  not  necessary  that 
the  basis  of  the  classification  be  dedueible 
from  the  nature  of  the  things  classified. 
[For  other  cases,  see  Constitutional  Law.  IV. 

a.  4,  in  Digest  Sup.  Ct.  1908.) 

Ck>nstltutional  law  —  (Bquai  protection 
of  the  laws  —  discrimination  —  claasl- 
fleation  —  inheritance  tax. 

2.  The  additional  transfer  tax  of  5  per 
cent  imposed  by  §  221b  of  the  New  York 
Tax  Law,  upon  certain  bonds  and  other  ob- 
ligations held  by  a  resident  decedent  at  his 
170 


death,  upon  which  neither  the  general  prop- 
erty tax  nor  an  optional  stamp  tax  had  be^ 
paid  for  a  fixed  period,  does  not  deny  the 
equal  protection  of  the  laws. 

[For  other  cases,  see  Constitutional  Law,  IV, 
a,  4,  in  Digest  Sup.  Ct.  1908.] 

Taxes  —  inheritance  tax  »  property  tax 
—  penalty. 

3.  A  property  tax  cannot  be  said  to  be 
imposed  by  a  state  statute  exacting  an  ad- 
ditional transfer  tax  upon  certain  bonds 
and  other  obligations  held  by  a  resident 
decedent  at  his  death,  upon  which  neither 
the  general  property  tax  nor  an  optional 
stamp  tax  has  been  paid  for  a  fixed  period* 
merely  because  the  existence  of  the  statute 
may  induce  the  owners  of  such  property  ta 
present  it  for  taxation,  nor  can  the  law  be 
deemed  to  impose  a  penalty  merely  because 
the  decedent's  estate  may,  under  it,  be  re- 
quired to  pay  more  for  taxes  than  the  de- 
ceased would  have  paid  if  he  had  presented 
his  property  for  taxation. 

[For  other  cases,  see  Taxes,  IV.  in  Digest  San. 
Ct  1908.] 

[No.  266.] 

Argued  October  13,  1920.     Decided  Novem- 
ber 15,  1920. 

IN  ERROR  to  the  Surrogate's  Court  of 
New  York  County,  in  tbe  State  of 
New  York,  to  review  a  judgment  enforc- 
ing a  transfer  tax,  entered  pursuant  to- 
the  mandate  of  the  Court  of  Appeals  of 
that  state,  which  reversed  a  judgment  of 
the  Appellate  Division  of  the  Supreme 
Court,  First  Department,  affirming  an 
order  of  the  Surrogate's  Court.    Affirmed. 

See  same  case  below,  226  N.  Y.  384,. 
123  N.  E.  758. 

The  facts  are  stated  in  the  opinion. 

Mr.  Harold  W.  BiaseU  argued  the 
cause,  and,  with  Messrs.  Edward  R. 
Greene  and  William  C.  Cannon,  filed  a 
brief  for  plaintiffs  in  error: 

Section  221b  of  the  New  York  Tax 

Note. — As  to  constitutional  equality 
of  privileges,  immunities,  and  protec- 
tion, generally — see  note  to  Louisville 
Safety  Vault  &  T.  Co.  v.  Louisville  A 
N.  R.  Co.  14  L.R.A.  579. 

As  to  taxes  on  succession  and  collat- 
eral inheritances — see  notes  to  Re 
Howe,  2  L.R.A.  826;  Wallace  v.  Myers, 
4  L.R.A.  171;  Com.  v.  Ferguson,  10 
L.R.A.  240;  Re  Romaine,  12  L.R.A.  401; 
Rodman  v.  Com.  33  L.R.A. (N.S.)  592; 
State  ex  rel.  Ise  v.  Cline,  50  L.R.A. 
(N.S.)  991;  and  Magoun  v.  Illinois 
Trust  &  Sav.  Bank,  42  L.  ed.  U.  S.  1037. 

As  to  nature  of  inheritance  tax — see 
note  to  Re  McKennan,  33  L.R.A.(N.S.) 
606. 
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Law  must  be  tionstmed  as  a  succession  Bank,  170  U.  S.  283,  42  L.  ecL  1037,  18 

tax.  Sup.  Ct.  Rep.  594;  Knowlton  ▼.  Moore, 

Re  Sherman,  153  N.  T.  1,  46  N.  £.  178  U.  S.  41,  44  L.  ed.  969,  20  Sup.  Ct 

1032;  Re  Gihon,  169  N.  T.  443,  62  N.  Rep.  747;  Re  White,  208  N.  T.  64,  46 

E.  561;  Re  Penfold,  216  N.  Y.  163,  110  L.R.A.(N.S.)  714,  101  N.  E.  793,  Ann. 

N.  E.  497,  Ann.  Gas.  1916A,  783;  Re  Gas.  1914D,  75;  Re  Penfold,  216  N.  Y. 

HamUn,  226  N.  Y.  415,  7  A.L.R.  701,  163,  110  N.  E.  497,  Ann.  Gas.  1916A, 

124  N.  E.  4;  Re  Washbourne,  229  N.  Y.  783. 

518,  129  N.  E.  898,  affirming  190  App.  Section  221b,  if  construed  as  a  refpi- 

Div.  940,  180  N.  Y.  Supp.  508.  lation  of  transfers  rather  than  as  a  tax, 

Regarded   as   a   succession   tax,  said  is    unconstitutional,    and    violates    the 

section  is  unconstitutional.  14th  Amendment  to  the  Federal  Gonstir 

BelFs  Gap  R.  Go.  v.  Pennsylvania,  134  tution. 

U.  S.  232,  33  L.  ed.  892, 10  Sup.  Gt.  Rep.  Magoun  v.  Illinois  Trust  ft  Sav.  Bank, 

533;  Gulf,  G.  A  S.  F.  R.  Co.  v.  Ellis,  170  U.  S.  283,  42  L.  ed.  1037, 18  Sup.  Ct. 

165  U.  S.  150,  41  L.  ed.  666,  17  Sup.  Ct.  Rep.  594. 

^A ^'  ^/P^'/l?  ""•  ^T"^^  ^A'^^^^i''l}  Mr.  John  B.  Gleaaon  argued  the  cause 

I%o'  Aa%  ^^a^^^^o^'^^^'Vj.^^o^'  »«d  filed  a  brief  for  defendant  in  error: 

S.  79  46  L.  ed.  92,  ^  Sup.  Ct.  Rep.  30;  g^  ^^^^^   ^^y^^^^^  ^^  taxation,  with- 

Connol^  V    Union  Sewer  Pipe  Co.  184  ^^^  deduction  of  debts,  are  valid,  even 

US.  540,  46  L.  ed.  679,  22  Sup.  Gt.  Rep.  though  compulsory,  provided  that  aU  in 

451;     People     ex     rel.   ^^amngton     v  ^^^  ^^^^^  „^  treat!/ alike. . 

Mensching,  187  NY  8,  10  L.R  A  (N.S  Bell's  Gap  R.  Go.  v.  Pennsylvania,  134 

62o,  79  N.  E.  884,  10  Ann.  Gas.  101;  ^j.  s.  232,  33  L.  ed.  892, 10  Sup.  Ct.  Rep. 

f7l%^V^42'f  IPiJl  ?r<;n?r^'  533;    Merchants'    &   M.    Nat.*^  Bank   v. 

i     ^^'  n  '  ^  n  ^V^?J'  ^  ^oSa^t'  Pennsylvania,  167  U.  S.  461,  42  L.  ed. 

J^'^fir^ri  ?*'^§    q«2-  S  R?rrf    Ln  236,  17  Sup.  Ct.  Rep.  829;  Clement  Nat. 

lio    b     i>  11    iVi^'   V    aS^Vt  T  5T  Bank   V.    Vermont,   231   U.    S.   120,   58 

^^''^\^V^  ^-tIv  ^q' m^ i^^fio •  L.  ed.  147,  34  Sup.  Ct.  Rep.  31;  Amos- 

MO   89  Am.  St.  Rep.  791,  63  N.  E.  789;  ^        Sav.  Bank  v^Purdy,  231  U.  S,-373, 

State,  Dixon.  Prosecutor,  v^  Jersey  City,  39^59  j^  ^^  274,  282,  34  Sup.  Gt.  Rep! 

37  N.  J.  L.  42;  Southern  P.  Go.  v.  Den-  nV                        »        »            f              f 

ton,  146  U.  S.  202,  207,  36  L.  ed.  943,  ^    '          ,  •       .         ^    v       .i.  ^  «.    1. 

945,  13  Sup.  Gt.  Rep.  44;  MaxweU  v.  ^  complainant  must  show  that  he  has 

Bugbee,  250  U.  S.  525,  539,  540,  63  L.  ed.  Personally  suffered  an  injury;  the  fact 

1124, 1131, 1132,  40  Sup.  Gt.  Rep.  2;  Pa-  **?**  ^^^^^^  ^.^y  8"?®^  ^^  not  sufficient, 

cific  Exp.  Co.  V.  Seibert,  142  U.  S.  339,  The   court   will   not   speculate   whether 

351,  35  L.  ed.  1035,  1039,  3  Inters.  Com.  ^^^®'  persons  may  suffer. 

Bep.  810,  12  Sup.  Gt.  Rep.  250.  Tyler  v.  Registration  Ct.  Judges,  179 

The  14th  Amendment  cannot  be  de-  U.  S.  405,  45  L.  ed.  252,  21  Sup.  Ct.  Rep. 

feated  by  the  mere  choice  of  language.  206;  Turpin  v.  Lemon,  187  U.  S.  51,  47 

Looney  v.  Crane  Co.  245  U.  S.  178,  L.  ed.  70,  23  Sup.  Ct.  Rep.  20;  Hooker 

82  L.  ed.  230,  38  Sup.  Gt.  Rep.  85;  Postal  v.  Burr,  194  U.  S.  415,  48  L.  ed.  1046, 

Teleg.   Gable  Go.  v.  Adams,  155  U.   S.  24  Sup.  Gt.  Rep.  706 ;  New  York  ex  rel. 

688,  39  L.  ed.  311,  5  Inters.  Com.  Rep.  1,  Hatch  v.  Reardon,  204  U.  S.  152,  160, 

15.  Sup.  Ct.  Rep.  268,  360 ;  International  51  L.  ed.  415,  422,  27  Sup.  Gt.  Rep.  188, 

Paper  Co.  v.  Massachusetts,  246  U.  S.  9  Ann.  Gas.  736;   Southern  R.  Go.  v. 

135,  62  L.  ed.  624,  38  Sup.  Gt,  Rep.  292,  King,  217  U.  S.  524,  534,  54  L.  ed.  868, 

Ann.  Gas.  1918C,  617;  Western  U.  Teleg.  871,  30  Sup.   Ct.  Rep.  594;  Collins  ▼. 

Co.  V.  Kansas,  216  U.  S.  1,  54  L.  ed.  Texas,  223  U.  S.  288,  295,  56  L.  ed.  439, 

355,  30  Sup.  Ct.  Rep.  190;  State  ex  rel.  443,   32   Sup.   Gt.   Rep.   286;   Standard 

White  House  School 'Dist.  v.  Reading  Stock  Food  Co.  v.  Wright,  225  U.  S. 

Twp.  36  N.  J.  L.  66;   Flint  v.   Stone  540,  550,  56  L,  ed.  1197,  1201,  32  Sup. 

Tracy  Go.  220  U.  S.  107,  147-152,  55  L.  Ct.  Rep.  784;  Rosenthal  v.  New  York, 

ed.  389,  411-414,  31  Sup.  Ct.  Rep.  342,  226  U.  S.  260,  270   57  L.  ed.  212,  216^ 

Ann.  Gas.  1912B,  1312.  ^  Sup.  Gt.  Rep.  27,  Ann.  Gas.  1914B, 

Section  221b,  if  construed  as  impos-  ^' 

ing  an   estate  tax,  is  unconstitutional.  The   exemption   regarding   dealers   is 

and  violates  the  14th  Amendment  to  the  valid. 

Federal  Constitution.  Re  Romaine,  127  N.  Y.  80,  12  L.R.A. 

United  States  v.  Perkins,  163  U.  S.  401,  27  N.  E.  759;  Re  McCahill,  171  Gal. 

625,  41  L.  ed.  287,  16  Sup.  Ct.   Rep.  482,  153  Pac.  930;  Herron  v.  Keeran,  59 

1073;  Magoun  v.  Illinois  Trust  &  Sav.  Ind.  472,  26  Am.  Rep.  87;  People  v. 
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Griffith,  245  III.  532,  92  N.  E.  313; 
Keokee  Consol.  Coke  Co.  v.  Taylor,  234 
U.  S.  224,  227,  58  L.  ed.  1288,  1289,  34 
Sup.  Ct.  Rep.  856;  Central  Lumber  Co. 
V.  South  Dakota,  226  U.  S.  157,  57  L.  ed. 
164,  33  Sup.  Ct.  Rep.  66;  Tanner  v.  Lit- 
tle, 240  U.  S.  369,  382,  60  L.  ed.  691,  701, 
36  Sup.  Ct.  Rep.  379;  Cook  v.  Marshall 
County,  196  U.  S.  261,  273,  49  L.  ed.  471, 
475,  25  Sup.  Ct.  Rep.  233;  Ozan  Lum- 
ber Co.  V.  Union  County  Bank,  207  U.  S. 
251,  52  L.  ed.  195,  28  Sup.  Ct.  Rep.  89; 
Flint  V.  Stone  Tracy  Co.  220  U.  S.  107, 
55  L.  ed.  389,  31  Sup.  Ct.  Rep.  342,  Ann. 
Cas.  1912B,  1312;  Ma^^oun  v.  Illinois 
Trust  &  Sav.  Bank,  170  U.  S.  283,  299, 
42  L.  ed.  1037,  1044,  18  Sup.  Ct.  Rep. 
594;  American  Sugar  Ref.  Co.  v.  Louis- 
iana, 179  U.  S.  89,  45  L.  ed.  102,  21  Sup. 
Ct.  Rep.  43;  Connolly  v.  Union  Sewer 
Pipe  Co.  184  U.  S.  540,  561,  46  L.  ed. 
679,  690,  22  Sup.  Ct.  Rep.  431;  Board 
of  Education  v.  Illinois,  203  U.  S.  553, 
560,  562,  51  L.  ed.  314,  318,  319,  27  Sup. 
Ct.  Rep.  171;  8  Ann.  Cas.  157;  Clement 
Nat.  Rank  v.  Vermont,  231  U.  S.  120, 
142,  58  L.  ed.- 147,  158,  34  Sup.  Ct.  Rep. 
31;  Farmers'  &  M.  Sav.  Bank  v.  Minne- 
sota, 232  U.  S.  516,  531,  58  L.  ed.  700, 
713,  34  Sup.  Ct.  Rep.  354;  Miller  v. 
Strahl,  239  U.  S.  426,  434,  60  L.  ed.  364, 
308,  36  Sup.  Ct.  Rep.  147;  Northwestern 
Mut.  L.  Ins.  Co.  V.  Wisconsin,  247  U.  S. 
132,  140,  62  L.  ed.  1025,  1037,  38  Sup. 
Ct.  Rep.  444. 

The  operation  is  equal. 

Re  Ramsdill,  190  N.  Y.  492,  18  L.R.A. 
(N.S.)  946,  83  N.  E.  584;  Magoun  v.  Il- 
linois Trust  &  Sav.  Bank,  170  U.  S. 
283,  300,  42  L.  ed.  1037,  1045,  18  Sup. 
Ct.  Rep.  594;  Maxwell  v.  Bugbee,  250 
U.  S.  525,  543,  63  L.  ed.  1124,  1132,  40 
Sup.  Ct.  Rep.  2. 

This  court  will  follow  the  decision  of 
the  highest  court  of  New  York  that  § 
221b  imposes  a  transfer  tax  as  an  addi- 
tional tax  upon  the  transfer  at  death  of 
unstamped  bonds  which  have  not  paid 
their  just  proportion  of  taxes;  that  the 
case  of  the  decedent  is  typical  as  re- 
g^ards  a  definite  class  of  property  escap- 
ing taxation  during  the  lifetime  of  the 
owners,  although  subject  to  a  valid 
scheme  of  specific  taxation;  and  that 
this  tax  is  valid  and  workable  in  New 
York  as  a  transfer  tax  imposed  as  a 
condition  precedent  to  the  transfer. 

Carpenter  v.  Pennsylvania,  17  How. 
456,  462,  15  L.  ed.  127,  129;  Scott  v. 
Sandford,  19  How.  393,  452,  15  L.  ed. 
601,  720;  Gulf,  C.  &  S.  F.  R.  Co.  v. 
Texas,  204  U.  S.  403,  411,  51  L.  ed.  540, 
545,  27  Sup.  Ct.  Rep.  360;  Williams  v. 
Eggleston,  170  U.  S.  304,  42  L.  ed.  1047, 
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18  Sup.  Ct.  Rep.  617;  Board  of  Liquida- 
tion V.  Louisiana,  179  U.  S.  622,  626,  45 
L.  ed.  347,  349,  21  Sup.  Ct.  Rep.  2t>3; 
Gulf  &  S.  I.  R.  Co.  V.  Hewes,  183  U.  S. 
66,  75,  46  L.  ed.  86,  90,  22  Sup.  Ct.  Rep. 
26;  New  York  ex  rel.  Metropolitan 
Street  R.  Co.  v.  New  York  State  Tax 
Comrs.  199  U.  S.  1,  35,  50  L.  ed.  65,  74, 

25  Sup.  Ct.  Rep.  705,  4  Ann.  Cas.  381; 
Campbell  v.  California,  200  U.  S.  87,  91, 

50  L.  ed.  382,  386,  26  Sup.  Ct.  Rep.  182; 
Cahen  v.  Brewster,  203  U.  S.  543,  551, 

51  L.  ed.  310,  313,  27  Sup.  Ct.  Rep.  174, 
8  Ann.  Cas.  215;  Chanler  v.  Kelsey,  205 
U.  S.  466,  477,  478,  51  L.  ed.  882,  888, 
27  Sup.  Ct.  Rep.  550;  Moffitt  v.  Kelly, 
218  U.  S.  400,  405,  54  L.  ed.  1086,  1087; 
30  L.  R.  A.(N.S.)  1179,  31  Sup.  Ct.  Rep. 
79;  Preston  v.  Chicago,  226  U.  S.  447, 
57  L.  ed.  293,  33  Sup.  Ct.  Rep.  177;  Old 
Colony  Trust  Co.  v.  Omaha,  230  U.  S. 
100,  116,  57  L.  ed.  1410,  1416,  33  Sup. 
Ct.  Rep.  967;  Willoughby  v.  Chicago, 
235  U.  S.  45,  50,  59  L.  ed.  123,  126,  35 
Sup.  Ct.  Rep.  23;  St.  Louis  &  K.  C. 
Land  Co.  v.  Kansas  City,  241  U.  S.  419, 
427,  60  L.  ed.  1072,  1078,  36  Sup.  Ct. 
Rep.  647;  Enterprise  Irrig.  Dist.  v. 
Farmers  Mut.  Canal  Co.  243  U.  S.  157, 
165,  61  L.  ed.  644,  649,  37  Sup.  Ct.^Rep. 
318;  Crew  Levick  Co.  v.  Pennsylvania, 
245  U.  S.  292,  294,  62  L.  ed.  295,  297, 
38  Sup.  Ct.  Rep.  126;  Hodge  v.  Musca- 
tine County,  196  U.  S.  276,  279,  49  L.  ed. 
477,  480,  25  Sup.  Ct.  Rep.  237;  Gren- 
ada Lumber  Co.  v.  Mississippi,  217  U. 
S.  433,  442,  54  L.  ed.  826,  831,  30  Sup. 
Ct.  Rep.  535;  Brown-Forman  Co.  v. 
Kentucky,  217  U.  S.  563,  572,  54  L.  ed. 
883,  886,  30  Sup.  Ct.  Rep.  578. 

The  class  is  definite  and  calls  for  di- 
versity of  taxation. 
State  V.  Kings  County,  125  N.  Y.  319, 

26  N.  E.  272;  Gallup  v.  Schmidt,  183  U. 
S.  300,  46  L.  ed.  207,  22  Sup.  Ct.  Rep. 
162;  Jackson  Lumber  Co.  v.  McCrim- 
mon,  164  Fed.  759;  Hodge  v.  Muscatine 
County,  196  U.  S.  276,  279,  49  L.  ed. 
477,  480,  25  Sup.  Ct.  Rep.  237;  Pacific 
Exp.  Co.  V.  Seibert,  142  U.  S.  339,  351, 
35  L.  ed.  1035,  1039,  3  Inters.  Com.  Rep. 
810,  12  Sup.  Ct.  Rep.  250;  Merchants  & 
M.  Nat.  Bank  v.  Pennsylvania,  167  U. 
S.  461,  463,  42  L.  ed.  236,  237,  17  Sup. 
Ct.  Rep.  892;  Magoun  v.  Illinois  Trust 
&  Sav.  Bank,  170  U.  S.  283,  293,  42 
L.  ed.  1037,  1042,  18  Sup.  Ct.  Rep,  594; 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Matthews, 
174  U.  S.  96,  106,  43  L.  ed.  909,  913,  19 
Sup.  Ct.  Rep.  609;  International  Har- 
vester Co.  V.  Missouri,  234  U.  S.  199, 
210,  58  L.  ed.  1276,  1281,  52  L.R.A. 
(N.S.)  525,  34  Sup.  Ct.  Rep.  859. 

Classification  of  property  which  has 
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not  borne  its  just  proportion  of  taxes  is 
reasonable  in  an  inheritance  tax  stat- 
ute. 

€ahen  v.  Brewster,  203  U.  S.  643,  51 
L.  ed.  310,  27  Sup.  Ct.  Rep.  174,  8  Ann. 
Cas.  216;  Plummer  v.  Coler,  178  U.  S. 
116,  138,  44  L.  ed.  998,  1009,  20  Sup.  Ct. 
Rep.  829;  Board  of  Education  v.  Illi- 
nois, 203  U.  S.  553,  562,  51  L.  ed.  314, 
318,  27  Sup.  Ct.  Rep.  171,  8  Ann.  Cas. 
167;  Maxwell  v.  Bugbee,  250  U.  S.  525, 
542,  63  L.  ed.  1124,  1132,  40  Sup.  Ct. 
Bep.  2;  Keokee  Consol.  Coke  Co.  v. 
Taylor,  234  U.  S.  224,  227,  58  L.  ed 
1288,  1289,  34  Sup.  Ct.  Rep.  856;  Car. 
roll  V.  Greenwich  Ins.  Co.  199  U.  S.  401, 
411,  50  L.  ed.  246,  250,  20  Sup.  Ct.  Rep. 
66;  Lindsley  v.  Natural  Carbonic  Gas 
Co.  220  U.  S.  61,  81,  55  L.  ed.  309,  378, 
31  Sup.  Ct.  Rep.  337,  Ann.  Cas.  1912C, 
1601;  Central  Lumber  Co.  v.  South  Da- 
kota, 226  U.  S.  157,  166,  57  L.  ed.  164, 
169,  33  Sup.  Ct.  Rep.  66;  Patsone  v. 
Pennsylvania,  232  U.  S.  138,  144,  58 
L.  ed.  639,  543,  34  Sup.  Ct.  Rep.  281; 
Pullman  Co.  v.  Knott,  235  U.  S.  23,  59 
L.  ed.  105,  35  Sup.  Ct.  Rep.  2;  Ft, 
Smith  Lumber  Co.  v.  Arkansas,  251  U. 
S.  632,  534,  64  L.  ed.  396,  399,  40  Sup. 
Ct.  Rep.  304;  Otis  v.  Parker,  187  U.  S. 
606,  609-611,  47  L.  ed.  323,  327,  328,  23 
Sup.  Ct.  Rep.  168;  Central  Lumber  Co. 
V.  South  Dakota,  226  U.  S.  157,  57  L.  ed. 
164,  33  Sup.  Ct.  Rep.  06. 

It  is  not  correct  to  refer  to  this  tax 
as  a  penalty. 

Missouri,  K.  &  T.  R.  Co.  v.  Cade,  233 
U.  S.  642,  651,  58  L.  ed.  1135,  1138,  34 
Sup.  Ct.  Rep.  678;  Huntington  v.  At- 
trill,  146  U.  S.  657,  667-669,  36  L.  ed. 
1123,  1127,  1128,  13  Sup.  Ct.  Rep.  224; 
Southern  R.  Co.  v.  Bush,  122  Ala.  470, 
26  So.  168;  Southern  R.  Co.  v.  Decker, 
5  Ga.  App.  28,  62  S.  E.  678;  Re  Kol- 
lock,  165  U.  S.  526,  536,  41  L.  ed.  813, 
816,  17  Sup.  Ct.  Rep.  444. 

The  tax  is  a  lawful  condition  prece- 
dent to  the  granting  of  the  privilege  of 
inheritance. 

Re  Swift,  137  N.  Y.  83,  18  L.R.A. 
709,  32  N.  E.  1096;  Re  Delano,  176  N. 
Y.  491,  64  L.R.A.  279,  68  N.  E.  871 ;  Re 
White,  208  N.  Y.  64,  46  L.R.A.(N.S.) 
714,  101  N.  E.  793,  Ann.  Cas.  1914D,  75; 
Re  Penfold,  216  N.  Y.  163,  110  N.  E. 
497,  Ann.  Cas.  1916A,  783;  Ma^^rer  v. 
Grima,  8  How.  490,  493,  494,  12  L.  ed. 
1168,  1170;  United  States  v.  Perkins, 
163  U.  S.  625,  627,  41  L.  ed.  287,  288, 
16  Sup.  Ct.  Rep.  1073;  Magoun  v.  Illi- 
nois Trust  &  Sav.  Bank,  170  U.  S.  283. 
42  L.  ed.  1037,  18  Sup.  Ct.  Rep.  594; 
Knowlton  v.  Moore,  178  U.  S.  41,  58,  44 

L.  ed.  969,  976,  20  Sup.  Ct.  Rep.  747; 
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Plummer  v.  Coler,  178  U.  S.  116,  44 
L.  ed.  998,  20  Sup.  Ct.  Rep.  829 ;  Snyder 
V.  Bettman,  190  U.  S.  249,  250,  47  L.  ed. 
1035,  1036,  23  Sup.  Ct.  Rep.  803;  Max- 
well  V.  Bugbee,  250  U.  S.  525,  640,  63 
L.  ed.  1124,  1131,  40  Sup.  Ct.  Rep.  2; 
Gundling  v.  Chicago,  177  U.  S.  183,  189, 
44  L.  ed.  725,  729,*  20  Sup.  Ct.  Rep.  633; 
Bradley  v.  Richmond,  227  U.  S.  477, 
480,  57  L.  ed.  603,  604,  33  Sup.  Ct.  Rep. 
318;  Southwestern  Oil  Co.  v.  Texas,  217 
U.  S.  n4,  126,  54  L.  ed.  688,  694,  30 
Sup.  Ct.  Rep.  496;  Ft.  Smith  Lumber 
Co.  V.  Arkansas,  251  U.  S.  532,  534,  64 
L.  ed.  396,  390,  40  Sup.  Ct.  Rep.  304; 
Tanner  v.  Little,  240  U.  S.  309,  385,  60 
L.  ed.  691,  702,  36  Sup.  Ct.  Rep.  379; 
Connolly  v.  Union  Sewer  Pipe  Co.  184 
U.  S.  5 10,  46  L.  ed.  679,  22  Sup.  Ct.  Rep. 
431 ;  Myles  Salt  Co.  v.  Iberian  &  St.  M. 
Drainage  Dist.  239  U.  S.  478,  60  L.  ed. 
392,  L.R.A.1918E,  190,  36  Sup.  Ct.  Rep. 
204;  Gast  Realty  &  Invest.  Co.  v. 
Schneider  Granite  Co.  240  U.  S.  55,  60 
L.  ed.  623,  36  Sup.  Ct.  Rep.  254;  Beers 
V.  Glynn,  211  U.  S.  477,  484,  53  L.  ed. 
290,  293,  29  Sup.  Ct.  Rep.  186;  Keeney 
V.  New  York,  222  U.  S.  525,  535,  536, 
56  L.  ed.  299,  305,  38  L.R.A. (N.S.)  1139, 
32  Sup.  Ct.  Rep.  105;  Campbell  v.  Cal- 
ifornia, 200  U.  S.  87,  95,  50  L.  cd.  382, 
388,  26  Sup.  Ct.  Rep.  182;  Penfold  v. 
Travisv  248  U.  S.  537,  03  L.  ed.  409,  39 
Sup.  Ct.  Rep.  21. 

This  court  is  not  the  harbor  from  ill- 
advised,  unequal,  and  oppressive  legis- 
lation. 

Mobile  County  v.  Kimball,  102  U.  S. 
691,  704,  26  L.  ed.  238,  242;  Roach  v. 
Nevin,  128  U.  S.  578,  583,  32  L.  ed.  544, 
546,  9  Sup.  Ct.  Rep.  192;  New  York  ex 
rel.  Metropolitan  Street  R.  Co.  v.  New 
York  State  Tax  Comrs.  199  U.  S.  37,  50 
L.  ed.  75,  25  Sup.  Ct.  Rep.  705;  Citizens' 
Teleph.  Co.  v.  Fuller,  229  U.  S.  329- 
331,  57  L.  ed.  1213,  1214,  33  Sup.  Ct. 
Rep.  833;  Patton  v.  Brady,  184  U.  S. 
608,  623,  46  L.  ed.  713,  720,  22  Sup.  Ct. 
Rep.  493 ;  McCray  v.  United  States,  196 
U.  S.  27,  58,  49  L.  ed.  78,  96,  24  Sup. 
Ct.  Rep.  769,  1  Ann.  Cas.  561 ;  Flint  v. 
Stone  Tracy  Co.  220  U.  S.  107,  167,  56 
L.  ed.  389,  419,  31  Sup.  Ct.  Rep.  342. 

The  tax  must  be  upheld  unless  the 
classification  is  so  palpably  arbitrary  as 
to  exclude  the  conception  of  judgment 
and  discretion,  and  to  be  beyond  the 
pale   of   governmental    authority. 

St.  Louis  Southwestern  R.  Co.  v.  Ar- 
kansas, 235  U.  S.  350,  367,  59  L.  ed.  265, 
273,  35  Sup.  Ct.  Rep.  99;  Davidson  v. 
New  Orleans,  96  U.  S.  105,  106,  24  L.  ed. 
620;  Bell's  Gap  R.  Co.  v.  Pennsvlvania, 
134  U.  S.  232,  237,  33  L.  ed.  892,  896^ 
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10  Sup.  Ct.  Rep.  533;  Pacific  Exp.  Co. 
¥.  Seibert,  142  U.  S.  339,  351,  35  L.  ed. 
1035,  1039,  3  Inters.  Com.  Rep.  810,  12 
Sup.  Ct.  Rep.  250;  Adams  Exp.  Co.  v. 
Ohio  State  Auditor,  165  U.  S.  194,  228, 
41  L.  ed.  683,  697,  17  Sup.  Ct.  Rep.  305 ; 
Merchants'  &  M.  Nat.  Bank  v.  Pennsyl- 
vania, 167  U.  S.  461,  464,  42  L.  ed.  236, 
237,  17  Sup.  Ct.  Rep.  829;  Magoun  v. 
Illinois  Trust  &  Sav.  Bank,  170  U.  S. 
283,  295,  42  L.  ed.  1037,  1043,  18  Sup. 
Ct.  Rep.  594;  Armour  Packing  Co.  v. 
Lacy,  200  U.  S.  226,  235,  50  L.  ed.  451, 
456,  26  Sup.  Ct.  Rep.  232;  Michigan  C. 
R.  Co.  V.  Powers,  201  U.  S.  245,  293,  50 
L.  ed.  744,  761,  26  Sup.  Ct.  Rep.  459; 
Metropolis  Theatre  Co.  v.  Chicago,  228 
U.  S.  61,  70,  57  L.  ed.  730,  734,  33  Sup. 
Ct.  Rep.  441;  Citizens'  Teleph.  Co.  v. 
Puller,  229  U.  S.  322,  57  L.  ed.  1206,  33 
Sup.  Ct.  Rep.  833;  Clement  Nat.  Bank 
V.  Vermont,  231  U.  S.  120,  143,  58  L.  ed. 
147,  158,  34  Sup.  Ct.  Rep.  31;  Interna- 
tional Harvester  Co.  v.  Missouri,  234 
U.  S.  199,  204,  215,  58  L.  ed.  1276,  1279, 
1283,  62  L.R.A.(N.S.)  525,  34  Sup.  Ct. 
Bep.  859;  Otis  v.  Parker,  187  U.  S.  606, 
609,  47  L.  ed.  323,  327,  23  Sup.  Ct.  Rep. 
168;  Southern  R.  Co.  v.  Greene,  216  U. 
S.  400,  54  L.  ed.  536,  30  Sup.  Ct.  Rep. 
287,  17  Ann.  Cas.  1247 ;  Kansas  City,  M. 
&  B.  R.  Co.  V.  Stiles,  242  U.  S.  111-118, 
61  L.  ed.  17&-187,  37  Sup.  Ct.  Rp.  58; 
Cheney  Bros.  v.  Massachusetts,  246  U. 
S.  147,  156,  157,  62  L.  ed.  632,  637,  638, 
38  Sup.  Ct.  Rep.  295 ;  Northwestern  Mut. 
L.  Ins.  Co.  V.  Wisconsin,  247  U.  S.  132, 
139,  140,  62  L.  ed.  1025,  1037,  1038,  38 
Sup.  Ct.  Rep.  444. 

The  decisions  under  the  14th  Amend- 
ment uphold  the  right  of  the  state  thus 
to  classify  and  tax. 

Beirs  Gap  R.  Co.  v.  Pennsylvania,  134 
U.  S.  232,  237,  33  L.  ed.  892,  895,  10 
Sup.  Ct.  Rep.  533;  Merchants'  &  M. 
Nat.  Bank  v.  Pennsylvania,  167  U.  S. 
461,  404,  42  L.  ed.  236,  237,  17  Sup.  Ct. 
Rep.  829;  Magoun  v.  Illinois  Trust  & 
Sav.  Bank,  170  U.  S.  283,  295,  42  L.  ed. 
1037,  1043,  18  Sup.  Ct.  Rep.  594;  Orient 
Ins.  Co.  V.  Dftirgs,  172  U.  S.  557,  562,  43 
L.  ed.  552,  554,  19  Sup.  Ct.  Rep.  281; 
Home  Ins.  Co.  v.  New  York,  134  U.  S. 
694,  606,  33  L.  ed.  1025,  1031,  10  Sup. 
Ct.  Rep.  593;  Henderson  Bridge  Co.  v. 
Henderson,  173  U.  S.  592,  615,  43  L.  ed. 
823,  831,  19  Sup.  Ct.  Rep.  553;  Mich- 
igan C.  R.  Co.  V.  Powers,  201  U.  S.  245, 
293,  302,.  50  L.  ed.  744,  761,  765,  26  Sup. 
Ct.  Rep.  459;  Lindsley  v.  Natural  Car- 
bonic Gas  Co.  220  U.  S.  61,  75,  56  L.  ed. 
369,  376,  31  Sup.  Ct.  Rep.  337,  Ann. 
Gas.  1912C,  160 ;  Central  Lumber  Co.  v. 
South  Dakota,  226  U.  S.  157,  57  L.  ed. 
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164,  33  Sup.  Ct.  Rep.  66;  Citizens' 
Teleph.  Co.  v.  Fuller,  229  U.  S.  322, 
328-331,  57  L.  ed.  1206,  1212-1214,  33 
Sup.  Ct.  Rep.  833 ;  MUler  v.  Wilson,  236 
U.  S.  373,  382,  59  L.  ed.  628,  631,  L.R.A. 
1915F,  829,  35  Sup.  Ct.  Rep.  342; 
Northwestern  Mut.  L.  Ins.  Co.  v.  Wis- 
consin, 247  U.  S.  132,  139,  62  L.  ed. 
1025,  1037,  38  Sup.  Ct.  Rep.  444;  Mid- 
dleton  V.  Texas  Power  &  Light  Co.  249 
U.  S.  152,  157,  63  L.  ed.  527,  531,  39 
Sup.  Ct.  Rep.  227;  Maxwell  v.  Bugbee, 
250  U.  S.  525,  539,  63  L.  ed.  1124,  1131, 
40  Sup.  Ct.  Rep.  2;  Green  v.  Frazier, 
253  U.  S.  233,  64  L.  ed.  878,  40  Sup.  Ct. 
Rep.  499. 

Mr.  Justice  Brandeis  delivered  the 
opinion  of  the  court: 

The  New  York  Tax  Law  (Consol. 
Laws,  chap.  60)  provides  (art.  1,  §  9) 
that  personal  property  shall  be  assessed 
and  taxed  to  the  owner  at  the  place 
where  he  resides,  but  exempts  (art.  15) 
from  such  taxation  certain  bonds  and 
other  obligations,  called  in  the  act  ^'in- 
vestments,''  on  which  there  has  been  paid 
an  optional  tax  at  a  lower  rate,  which 
payment  is  evidenced  by  a  stamp  affixed. 
The  Tax  Law  also  provides  (art.  10)  for 
an  inheritance  or  transfer  tax  which 
varies,  among  other  things,  according  to 
the  relationship  of  the  beneficiary  to  the 
decedent.  By  §  221b,  Laws  of  1917, 
chap.  700,  §  2,  an  additional  tax,  equal 
to  5  per  cent  of  the  appraised  value  of 
the  investment,  is  imposed  on  the  trans- 
fer of  investments  held  by  the  decedent 
at  his  death,  on  which  neither  the  gen- 
eral property  tax  nor  the  stamp  tax 
above  described  has  been  paid  during  a 
fixed  period  prior  thereto,  provided  that 
the  estate  is  larger  than  the  exemptions 
to  relatives  and  charities. 

Watson,  a  resident  of  New  York  city, 
held,  at  his  death  in  1017,  certain  bonds 
on  which  neither  the  general  property 
tax  nor  the  stamp  tax  had  been  paid. 
The  transfer  tax  appraiser,  appointed  by 
the  surrogate's  court,  reported  that  there 
was  payable  by  the  executors  in  respect 
to  those  bonds  the  additional  transfer 
tax  prescribed  by  the  Act  of  1917.  The 
surrogate  disallowed  the  tax  on  the 
ground  that  the  statute  violated  the 
state  Constitution;  and  his  decision  was 
affirmed  by  the  appellate  [124]  di- 
vision of  the  supreme  court  (186  App. 
Div.  48,  174  N.  Y.  Supp.  19).  The 
court  of  appeals  of  New  York  held 
that  the  act  violated  neither  the  state 
nor  the  Federal  Constitution  (226  N. 
Y.  384,  123  N.  E.  758);  and  the  case 
oomea  here  on  writ  of  error.    The  con- 
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tention  is  that  the  tax  impoBed  denies  to  fleation  moat  be  deducible  from  the 
Watson's  estate  equal  protection  of  the  nature  of  the  thin^  classiSed, — here 
laws.  the  right  to  receive  property  by  devo- 
The  occasion  and  the  purpose  of  the  lution.  It  is  enough,  for  instance,  if 
atatnte  are  shown  b;  the  court  of  ap-  the  clBsaification  is  reasonably  found- 
peals.  An  owner  of  investments  is  not  ed  in  "the  purposes  and  policy  of 
required  either  to  list  them  for  assesa-  taxation."  Pacific  Ezp.  Co.  v.  Seibert, 
ment  locally  under  the  General  Prop-  142  U.  8.  339,  354,  35  L.  ed.  1035, 
erty  Tax  Law,  or  to  present  them  for  104O,  3  Inters.  Com.  Rep.  810,  12 
■tamping  under  the  lovestment  Tax  Sup.  Ct.  Rep.  250;  Kidd  v.  Alabama,  188 
Law.  Whether  the  investments  of  a  U.  8.  730,  732,  47  L.  ed.  669,  672,  23  Snp. 
resident  are  taxed  during  bis  life  de-  Ct.  Rep.  401;  Clement  Nat.  Bank  v. 
penda  either  upon  his  own  will  or  upon  Vermont,  231  U.  S.  120,  136,  137,  58  L. 
the  vigilance  and  discretion  of  the  local  ed.  147,  166,  34  Sup.  Ct.  Bep.  31 ;  Farm- 
assessors.  This  condition  led  to  loss  of  ers'  &  M.  Sav.  Bank  v.  Minnesota,  232 
revenue  by  the  state,  and  to  inequality  U.  8.  519,  529,  630,  68  L.  ed.  706,  712, 
in  taxation  among:  its  eitisens.  To  rem-  713,  34  Sup.  Ct.  Rep.  364.  And  what 
edy  both  evils  this  additional  transfer  classification  could  be  more  reasonable 
tax  was  imposed  upon  investments  of  a  than  to  distinguish,  in  imposing  an  in- 
deeedent  which  bad  wholly  escaped  tax-  heritance  or  transfer  tax,  between  prop- 
atton.  It  is  insisted  that  the  tax  is  dis-  erty  which  had,  during  the  decedent's 
criminatory  because  under  it  other  prop-  life,  home  its  fair  share  of  the  tax  bur- 
ert;  of  the  same  kind,  bequeathed  to  den,  and  that  which  had  notT' 
persons  standing  in  the  same  relation-  It  does  not  follow,  as  is  also  ai^ed, 
ship  to  the  decedent,  will  not  be  taxed,  that  the  act  in  question  imposes  a  prop- 
But  the  power  to  classify  for  purposes  erty  tax,  merely  because  its  existence 
of  taxation  is  fully  established.  The  may  induce  owners  of  investments  to 
executors  admit,  as  they  must,  that  a  present  them  for  taxation  under  the  In- 
dasaiflcation  is  reasonable  if  made  with  vestment  Tax  I^w.  Nor  is  it  to  he 
respect  to  the  kind  of  property  trans-  deemed  a  law  imposing  a  penalty  merely 
ferred;  or,  to  the  amount  or  value  of  because  the  decedect's  estate  may,  under 
property  transferred;  or,  to  the  relation-  it,  be  required  to  pay  more  in  taxes  than 
ship  of  the  transferees;  or,  to  the  char-  the  deceased  would  have  paid  if  be  bad 
aeter  of  the  transferee,— for  instance,  as  presented  his  property  for  taxation  un- 
engaged in  charity.  Magoun  v.  lUinoia  ^f.^  the  Investment  Tax  Law.  Whether 
Trust  &  Sav.  Bank,  170  U.  S  283,  300,  42  this  additional  transfer  tax  would  be  ob- 
Led.  1037,  1045,  18  Sup   Ct.  Rep.  594;  „„i^,^  to   the  14th   Amendment  if  it 

S"S  J3  K^Ct.  n  p''27l;  Sm'Jbe^i  7«  ^  t""*'^  TT!  ^^' ^Z^' 

V.  California,  200  U.  S.  87,  50  L  ed.  382,  "^^^1  '«.''"«  "°  <"=«"'«°  to  consider 

26  Sup.  Ct.  Rep.  182.    But  their  list  does  „  Th«    judgment     of     the     Surrogate's 

not    «hanst    the    possibilities   of    legal  C<»"i.  entered  on   the  remittitur  from 

classification.     See  Beers  v.  Glynn,  211  the  Court  of  Appeals  of  New  York,  is 

n.  S.  477,  484,  53  L  ed.  290,  293,  29  Sup.    afflnned. 

Ct    Rep.  180;  Keeney  v.  New  York^2  iConnecticut  (Gen.  Stat.  1918,  8  1190) 

U.  S.  525,  56  L  ed.  299,  38  L-R.A.(N.S.)  ^nd  Louisiana   (Const.  1898.  arts.  235,  236; 

1139,  32  Sup.  Ct.  Rep.  IDo;   Maxwell  v.  Act  45  of  19041   &Uo  impose  a  special   in- 

Bugbee,  250  U.  S.  525,  63  L.  ed.  1124,  40  heritance  tax   on   the  transfer   of   property 

Snp.  Ct.  Rep.  2.     Compare  New  York  ex  which  has   not  borne   Us  share  of  taxation 

rel.  Hatch  v.  Beardon,  204  U.  S.  152,  51  during  a  period  prior  to  the  owner's  death. 

L  ed.  415,  27  Sup.  Ct.  Rep.  188,  9  Ann.  Jhe  Utter  statut*  has  ^en   frequently  be- 

Caa.  736,     Any  classification  is  permis-  ^^  ^i'sVT^nli'f'^.S.fS^^  ^  ^ 

sible  which  has  a  reasonable  relation  to  5  j^^^  (.^^  871^  affirmed  In  Cahen  ».  Brew- 

some  permitted  end  of  governmental  ac-  gter,  303  U.  S.  643,  51  L.  ed.  310,  27  Bup. 

tion.      It    [125]    is    not    necessary,    as  ct.  Rep.  174,  3  Ann.  Caa.  215;   Pritcbard'a 

the    plaintiff    in    error    seems    to    con-  Succesaion,  118  La.  .883,  43  80.  637;  Weat- 

tend,    that    the    basis    of    the    classi-  feldt's  Succession,  122  L«.  836,  48  So.  287). 
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PEOPl^  OF  THE  STATE  OF  NEW  YORK. 
(Sm  S.  C.  Reporter's  ed.  12S-134.) 


Constitutional  law— Impairing 

obllKUtions    —    amending     corporate 

1.  Contract  obligationB  ot  a  bridge  com- 
pany, specially  incorporated  by  N.  Y.  Laws 
ISaT,  chap.  763.  to  build  a  railroad  bri^t,'e 
over  the  Niagara  river,  and  later  consoli- 
dated vrith  a  BimiJar  Canadian  corporation. 
pursuant  to  New  York  and  Canada  statutes, 
subject  to  all  tlie  Uutiea  of  each  of  the  con- 
solidated companies,  cannot  be  said  to  have 
Iwen  impaired  U  neon  at  i  tut  ion  ally  by  N.  Y. 
Laws  IBIS,  cliap.  606,  amending  the  origi- 
nal charter,  in  the  exercise  of  the  stale's 
reserved  power  to  amend,  by  requiring  the 
construction  ol  a  roadway  for  vehicles  and 
a  pathway  for  pedestrians  on  that  part  of 
the  bridge  within  the  jurisdiction  ol  the 
state,  wlipre  the  Canadian  charter,  unlike 
the  New  York  one,  made  the  arrangements 
for  foot  passengers  and  carriages  a  duty. 


ing  the  construction  of  a  roadway  for  vehi- 
cles  and  a  pathway  for  pedestrians  on  that 
part  of  the  bridge  within  the  juriidfetion 
of  the  state,  where  there  is  nothing  to  8bo# 
that  the  addition  to  the  structure  will  not 
yield  a  reasonable  return. 
[For  olher  esses,   see  CouBllliitlonal  Law,  tV. 

b,  1.  In   Digest  Sup.  Ct.   1!I08.] 
Oommerco   —   International      brldce   — 

state  conlrol, 

3.  Congress,  by  authorising,  as  it  did 
in  the  Act  of  June  30,  18T0,  the  building  ol 
B.  bridge  over  the  Niagara  river,  under  leg- 
islative authority  from  the  state  of  Now 
York,  subject  to  the  approval  of  the  Secre- 
tary of  War,  and  by  recognizing  aa  a  lawful 
structure,  aa  it  did  in  the  Act  of  June  23, 
ld74,  the  bridge  as  constructed  for  railroad 
purposes  only,  did  not  assume  such  Control 
of  the  bridge  as  to  prevent  the  state,  in  the 
exercise  of  its  reserved  right  to  amend  the 
bridge  company's  cbnrter,  from  requirinv 
the  addition  of  a  roadway  for  vehicles  ana 
a  pathu'Hy  for  pedestrians  on  that  part  of 
bridge   within    the   jurisdiction   of   the 


state. 


t   Comi 


.  II. 


1    Dl- 


[Ki 


]3S6-1«12.  in  Digesi  Sup    Ut.  lUUS.I 
Conslllullonal  law  — due  process  ot  law 
—  bridge     conipuny    —    roadway     for 
pedestrians  und  vehicles. 

2.  The  property  of  a  bridge  company, 
specially  incorporated  by  N,  Y.  Iaws  1657. 
chap.  753,  to  build  a  railroad  bridge  over 
the  Niagara  river,  and  later  consolidated 
with  a  similar  Canadian  corporation,  pursu- 
ant to  New  York  and  Canadian  statutes, 
subject  to  all  the  duties  of  each  ot  the  con- 
solidated companies,  cannot  be  said  to  have 
been  taken  without  due  process  of  law  by 
N,  y.  Laws  1[)15,  chap.  6tiO,  amending  the 
original  charter,  in  the  exercise  ol  the 
!:tate's  reserved  power  to  smenil,  by  requir- 


gesl  Sup.  Ct.  mOS.l 
CommcrcG   t~   International      bridge   — 
atlltC   control. 

4.  The  conveyance  to  the  United  State* 
for  a  public  purpose  not  connected  with  the 
administration  of  the  government  of  a  part 
of  the  land  under  a  bridge  constructed  over 
the  Niagara  river,  under  legislative  author- 
ity from  the  state  of  New  York,  did  not 
atlect  the  authority  of  the  state  to  require, 
in  the  exercise  of  its  reserved  right  to 
amend  the  bridge  company's  charter,  tha 
addition  of  a  roadway  for  vehicles  and  a 
I>athway  for  pedestrians  on  that  part  of  the 
bridge  within  the  jurisdiction  of  the  stat«. 
iT.-np  olher  ranpn.  >ee  Commerte.  II.  c.  In  IMceat 

[No.  46.] 


Note. — Generally,  as  to  what  laws  are 
void  as  impairing  obligation  of  con- 
tracts— see  notes  to  Franklin  County 
Grammar  School  v.  Bailev,  10  L.R.A. 
405;  Bullard  v.  Northern  P.  R.  Co,  11 
L.R.A.  24ti;  Henderson  v.  Soldiers  &  S. 
Monument  Comra.  13  L.R.A.  11)9;  and 
Fletcher  v.  Peck,  3  L.  ed.  U.  S,  162. 

As  to  reserved  power  to  alter,  amend, 
or  repeal  corporate  charters^see  note 
to  Greenwood  v.  Union  Freight  R.  Co. 
26  L.  ed.  U.  S.  DOl. 

As  to  what  constitutes  due  process  of 
law,  generally — see  notes  to  People  v. 
O'Brien,  2  L.R.A.  255;  Kunt/  v.  Sump- 
tion, 2  L.R.A.  655;  Be  Gannon,  5  L.R.A. 
359;  Ulman  v,  Baltimore,  11  L.R.A.  224: 
Gitman  v.  Tucker,  13  L.R.A.  304;  Pear- 
son V.  Yewdall,  24  L.  ed.  U.  S.  436;  and 
Wilson  V.  North  Carolina,  42  L.  ed.  U. 
S.  865. 

On  state  regulation  of  interstate  or 
foreifiTD  commerce — see  notes  to  Nor- 
1T« 


folk  &  W.  R.  Co.  V.  CoiQ.  13  L.H.A.  107, 
and  Gloucester  Ferry  Co.  v.  Pennsyl- 
vania, 29  L.  ed.  U.  S.  158. 

On  the  power  of  Congress  to  regu- 
late comtnerce— see  notes  to  State  ex- 
rel.  Corwjn  v.  Indiana  &  0.  Oil,  Gas  & 
Min.  Co.  6  L.R.A.  579;  Ballard  v. 
Northern  P.  R.  Co.  U  L.R.A.  246;  Be 
Wilson,  12  L.R.A.  624;  Gibbons  v.  Og- 
den,  C  L.  ed.  U.  S.  23;  Brown  v.  Mary- 
land, 6  L.  ed.  U-  S.  678;  Gloucester  Fer- 
ry Co.  V.  Pennsylvania,  29  L.  ed.  U.  8. 
158;  Ratterman  v.  Western  U.  Teleg. 
Co.  32  L.  ed.  U.  S.  229;  Harmon  v.  Chi- 
cago, 37  L.  ed.  U.  S.  216;  and  Cleveland, 
C,  C.  &  St.  L,  E.  Co.  V.  Backus,  38 
L.  ed,  U.  S.  1041. 

On  cjtent  and  limit  of  state  author- 
ity over  consolidated  interstate  corpo- 
ration— see  note  to  Mackay  v.  New 
York,  N.  H.  &  H.  R.  Co.  24  L.R.A.  (N.S.) 


1920. 
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Argued  December  16,  1919.  Restored  to 
docket  for  reargument  January  26,  1920. 
Reargued  October  11  and  12,  1920.  De- 
cided November  22,  1920. 

IN  ERROR  to  the  Supreme  Court  of 
tbe  State  of  New  York  in  and  for  the 
County  of  Albany,  entered  pursuant  to 
the  mandate  of  the  Court  of  Appeals  of 
that  state,  which  affirmed  a  judgment  of 
the  Appellate  Division  of  the  Supreme 
Court,  Third  Department,  affirming  a 
judgment  of  the  Trial  Term  for  the  re- 
covery of  penalties  from  a  bridge  com- 
pany for  failure  to  construct  a  roadway 
for  vehicles  and  a  pathway  for  pedestri- 
ans.    Affirmed. 

See  same  case  below  in  supreme  cpurt, 
179  App.  Div.  950,  165  N.  Y.  Supp.  1104* 
in  court  of  appeals,  223  N.  Y.  137,  119 
N.  E.  361. 

The  facts  are  stated  in  the  opinion. 

Mr.  Adalbert  Moot  argued  the  cause 
on  original  argument,  and,  with  Messrs. 
Henry  W.  Sprague,  William  L.  Marcy, 
and  Mrs.  Helen  Z.  M.  Rodgers,  filed  a 
brief  for  plaintiff  in  error: 
-  This  court  wii  determine  for  itself 
the  validit}',  nature,  and  extent  of  the 
contracts  between  the  plaintiff  in  error 
and  the  state  of  New  York  and  Domin- 
ion of  Canada,  respectively. 

Steams  v.  Minnesota,  179  U.  S.  223, 
232,  233,  45  L.  ed.  162,  169,  170,  21  Sup. 
Ct.  Rep.  73;  Grand  Trunk  Western  R. 
Co.  V.  South  Bend,  227  U.  S.  544,  57  L. 
ed,  633,  44  L.R.A.(N.S.)  405,  33  Sup.  Ct. 
Rep.  303;  Douglas  v.  Kentucky,  168  U. 
S.  488,  502,  42  L.  ed.  553,  557,  18  Sup. 
Ct.  Rep.  199;  Northern  P.  R.  Co.  v. 
Minnesota,  208  U.  S.  583,  590,  52  L.  ed. 
630,  633,  28  Sup.  Ct.  Rep.  341;  Russell 
V.  Sebastian,  233  U.  S.  195,  202,  58  L.  ed. 
912,  920,  L.R.A.1918E,  882,  34  Sup.  Ct. 
Rep.  517,  Ann.  Cas.  1914C,  1282;  De- 
troit  United  R.  Co.  v.  Michigan,  242  U. 
8.  238,  249,  61  L.  ed.  268.  273,  P.U.R. 
1917B,  1010,  37  Sup.  Ct.  Rep.  87. 

The  highest  court  in  the  province  of 
Ontario  has  held  that  the  Canadian 
charter,  as  well  as  the  New  York  char- 
ter, is  only  permissive,  and  has  refused 
to  require  the  Bridge  Company  to  con- 
struct a  bridge  for  foot  passengers  and 
vehicles. 

Atty.-Gen.  v.  International  Bridge 
Co.  6  Ont.  App.  Rep.  537. 

The  construction  placed  upon  a  for- 
eign act  by  tbe  courts  of  its  own  juris- 
diction is  conclusive  upon  our  courts, 
and  is,  in  effect,  a  part  of  the  foreign 
law. 

Elmendorf  v.  Taylor,  10  Wheat.  162, 
65  li.  ed. 


159,  6  L.  ed.  289,  292;  McDonald  v. 
Hovey,  110  U.  S.  619,  628,  28  L.  ed.  269, 
271,  4  Sup.  Ct.  Rep.  142;  Interstate 
Commerce  Commission  v.  Baltimore  & 
0.  R.  Co.  145  U.  S.  263,  284,  36  L.  ed. 
699,  706,  4  Inters.  Com.  Rep.  92,  12  Sup. 
Ct.  Rep.  844;  2  Wharton,  Confl.  L.  § 
654-A,  p.  1409;  Ritchie  v.  McMullen, 
159  U.  S.  235,  40  L.  ed.  133,  16  Sup.  Ct. 
Rep.  171;  Hilton  v.  Guyot,  159  U.  S. 
113,  40  L.  ed.  95,  16  Sup.  Ct.  Rep.  139. 

A  provision  in  the  Canadian  act, 
though  unlimited  in  its  terms,  could  and 
did  only  operate  on  that  portion  of  the 
bridge   within    Canadian    territory. 

Delaware  R.  Tax,  18  Wall.  206,  227, 
228,  21  L.  ed.  888,  895;  Central  R.  & 
Bkg.  Co.  V.  Georgia,  92  U.  S.  675,  676, 
23  L.  ed.  7ol,  762;  Chicago  &  N.  W.  R 
Co:  V.  Auditor  General,  53  Mich.  91,  18 
N.  W.  536. 

The  New  York  Act  of  1915  impairs 
the  francfhises  of  the  Bridge  Company 
by  drastically  reducing  the  tolls  aullior- 
ized  by  the  New  York  and  Canadian 
acts  of  incorporation. 

Covington  &  C.  Bridge  Co.  v.  Ken- 
tucky, 154  U.  S.  204,  38  L.  ed.  902,  4 
Inters.  Com.  Rep.  649,  14  Sup.  Ct.  Rep. 
1087;  Monongahela  Nav.  Co.  v.  United 
States,  148  U.  S.  312,  37  L.  ed.  463,  13 
Sup.  Ct.  Rep.  622;  Southampton  v.  Jes- 
sup,  162  N.  Y.  120,  50  N.  E.  538;  Ives 
v.-  South  Buffalo  R.  Co.  201  N.  Y.  318, 
.34  L.R.A.(N.S.)  1G2,  94  N.  E.  431,  Ann. 
Cas.  1912B,  150,  1  N.  C.  C.  A.  517. 

The  reserved  power  to  alter,  suspend, 
or  repeal  corporate  charters  does  not 
extend  to  revoking  or  impairing  special 
franchises  acquired  by  a  corporation. 
This  is  true,  though  such  franchises  be 
embodied  in  a  special  act  of  incorpora- 
tion. 

People    V.    O'Brien,    111    N.    Y.    1,   2 

L.R.A.  255,  7  Am.  St.  Rep.  684,  18  N. 

E.  692;  Suburban  Rapid  Transit  Co.  v. 

New  York,   128  N.  Y.      520.  28  N.  E. 

525;  Coney  Island,  Ft.  II.  &  B.  R.  Co.  v. 

Tvennedv.  15  App.  Div.  588.  44  N.   Y. 

Supp.  825:   People  ex  rel.  Reynolds  v. 

Buffalo,  140  N.  Y.  307,  37  Am.  St.  Rep. 

563,  35  N.  E.  485;  New  York  v.  Bryan, 

196  N.  Y.  165,  89  N.  E.  407;  People  ex 

rel.  Third  Ave.  R.  Co.  v.  Public  Service 

Commission,  203   N.  Y.  308,   96  N.   E. 

1011;  Re  Long  Sault  Development  Co. 

212  N.  Y.  1,  105  N.  E.  849,  Ann.  Cas. 

1915D,  56,  242  U.   S.  272,  276,   61   L. 

ed.  294,  299,  37  Sup.  Ct.  Rep.  79;  Will- 

cox    v.    Consolidated    Gas    Go.    212    U. 

S.  19,  44,  53  L.  ed.  382,  396,  48  L.R.A. 

(N.S.)  1134,  29  Sup.  Ct.  Rep.  192,  16 

Ann.  Cas.  1034;  Owensboro  v.  Cmnher- 
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land  Teleph.  &  Teleg.  Co.  230  U.  S. 
58,  66,  72,  67  L.  ed.  1389,  1393,  1396, 
33  Sup.  Ct.  Rep.  988;  Memphis  &  L 
R.  Co.  V.  Railroad  Comrs.  (Memphis 
&  L.  R.  Co.  V.  Berry)  112  U.  S.  609, 
616,  28  L.  ed.  837,  840,  6  Sup.  Ct.  Rep. 
299;  Re  Long  Acre  Electric  Light  & 
P.  Co.  188  N.  y.  368,  80  N.  E.  1101; 
Southampton  v.  Jessup,  162  N.  Y.  122, 
56  N.  E.  538;  New  York  v.  Second 
Ave.  R.  Co.  32  N.  Y.  272;  Washington 
Bridge  Co.  v.  State,  18  Conn.  54;  Grand 
Trunk  Western  R.  Co.  ▼.  South  Bend, 
227  U.  S.  544,  57  L.  ed.  633,  44  L.R.A. 
(N.S.)  405,  33  Sup.  Ct.  Rep.  303;  Bois6 
Artesian  Hot  &  Cold  Water  Co.  v.  Bois6 
City,  230  U.  S.  84,  57  L.  ed.  1400,  33 
Sup.  Ct.  Rep.  997;  Russell  v.  Sebastian, 
233  U.  S.  195,  58  L.  ed.  912,  L.R.A. 
1918E,  882,  34  Sup.  Ct.  Rep.  517,  Ann. 
Cas.  1914C,  1282;  Detroit  United  R.  Co. 
V.  Michigan,  242  U.  S.  238,  61  L.  ed. 
268,  P.U.R.1917B,  1010,  37  Sup.  Ct.  Rep. 
87. 

The  tolls  fixed  by  the  New  York  Act 
of  1915  for  the  use  of  the  roadway  and 
pathway  between  Buffalo  and  Squaw 
island  are  confiscatory,  and  deprive  the 
Bridge  Company  of  its  property  with- 
out due  process  of  law. 

Willcox  V.  Consolidated  Gas  Co.  212 
U.  S.  19,  53  L.  ed.  382,  48  L.R.A.(N.S.) 
1134,  29  Sup.  Ct.  Rep.  192,  15  Ann.  Cas. 
1034;  Missouri  P.  R.  Co.  v.  Nebraska, 
217  U.  S.  196,  54  L.  ed.  727,  30  Sup. 
Ct.  Rep.  461,  18  Ann.  Cas.  989;  San 
Diego  Land  &  Town  Co.  v.  National 
City,  174  U.  S.  739,  757,  43  L.  ed.  1154, 
1161,  19  Sup.  Ct.  Rep.  804;  San  Diego 
Land  &  Town  Co.  v.  Jasper,  189  U.  S 
439,  442,  47  L.  ed.  892,  894,  23  Sup.  Ct. 
Rep.  571. 

The  rates  fixed  by  the  statute  must 
stand  by  themselves,  and  cannot  be 
justified  upon  the  ground  that  the  de- 
fendant is  making  money  upon  its  inter- 
state and  foreign  commerce. 

Smyth  v.  Ames,  169  U.  S.  466,  541,  42 
L.  ed.  819,  847,  18  Sup.  Ct.  Rep.  418 ; 
Minnesota  Rate  Cases  (Simpson  v. 
Shepard)  230  U.  S.  352,  435,  57  L.  ed. 
1511,  1556,  48  L.R.A.(N.S.)  1151,  33 
Sup.  Ct.  Rep.  729,  Ann.  Cas.  191 6A,  18; 
Chicago,  M.  &  St.  P.  R.  Co.  v.  Tompkins, 
176  U.  S.  167,  44  L.  ed.  417,  20  Sup.  Ct. 
Rep.  336;  Seaboard  Air  Line  R.  Co.  v. 
Florida,  203  U.  S.  261,  51  L.  ed.  175,  27 
Sup.  Ct.  Rep.  109. 

It  has  always  been  within  the  power 

of  Congress  to  exercise  exclusive  control 

over  bridges  across  the  Niagara  river, 

both  as  obstructions  to  navigation  and 

as    instruments    of    foreign    commerce. 

Any  power  which  the  state  of  Now  York 
11% 


might  have  over  the  subject  could  only 
exist  by  reason  of  silence  and  inaction 
on  the  part  of  Congress.  The  power 
of  the  state,  if  it  existed  at  all,  was  not 
inherent,  but  permissive;  and  ceased  to 
exist  the  moment  that  Congress  entered 
the  field  and  exerted  its  dominant  and 
all-embracing  authority  in  the  matter. 

Wisconsin  v.  Duluth,  96  U.  S.  379, 
387,  24  L.  ed.  668,  671;  Chicago,  R.  L 
&  P.  R.  Co.  V.  Hardwick  Farmers  Eleva- 
tor Co.  226  U.  S.  426,  435,  57  L.  ed.  284, 
287,  46  L.R.A.(N.S.)  203,  33  Sup.  Ct 
Rep.  174. 

The  exertion  by  Congress  of  a  power 
which  is  gpranted  in  express  terms  must 
supersede  all  legislation  over  the  same 
subject  by  the  states. 

United  States  v.  Utah  Power  &  Light 
Co.  126  C.  C.  A.  376,  209  Fed.  554; 
Michigan  C.  R.  Co.  v.  Vreeland,  227  U. 
S.  59,  66,  57  L.  ed.  417,  419,  33  Sup.  Ct. 
Rep.  192,  Ann.  Cas.  1914C,  176;  St 
Louis,  I.  M.  &  S.  R.  Co.  v.  Hesterly,  228 
U.  S.  702,  57  L.  ed.  1031,  33  Sup.  Ct 
Rep.  703;  Gulf,  C.  &  S.  F.  R.  Co.  v. 
Hefiey,  158  U.  S.  98,  104,  39  L.  ed.  910, 
912,  15  Sup.  Ct.  Rep.  802;  Wisconsin  v. 
Duluth,  96  U.  S.  379,  24  L.  ed.  668; 
Philadelphia  Co.  v.  Stimson,  223  U.  S. 
605,  56  L.  ed.  570,  32  Sup.  Ct.  Rep.  340; 
Greenleaf  Johnson  Lumber  Co.  v.  Gar- 
rison, 237  U.'  S.  251,  59  L.  ed.  939,  35 
Sup.  Ct.  Rep.  551;  Texas  &  P.  R.  Co.  v. 
Rigsby,  241  U.  S.  33,  60  L.  ed.  874,  36 
Sup.  Ct.  Rep.  482;  New  York  C.  R.  Co. 
V.  Winfield,  244  U.  S.  147,  61  L.  ed.  1045, 
L.R.A.1918C,  439,  37  Sup.  Ct.  Rep.  546, 
Ann.  Cas.  1917D,  1139,  14  N.  C.  C.  A 
680;  Erie  R.  Co.  v.  Winfield,  244  U.  S. 
170,  61  L.  ed.  1057,  37  Sup.  Ct.  Rep.  556, 
Ann.  Cas.  1918B,  662,  14  N.  C.  C.  A. 
957;  New  Orleans  &  N.  E.  R.  Co.  v. 
Harris,  247  U.  S.  367,  62  L.  ed.  1167,  38 
Sup.  Ct.  Rep.  535;  Southern  P.  Co.  v. 
Jensen,  2^4  U.  S.  205,  61  L.  ed.  1086, 
r..R.A.1918C,  451,  37  Sup.  Ct.  Rep.  624, 
Ann.  Cas.  1917E,  900,  14  N.  C.  C.  A. 
597;  Taylor  v.  Taylor,  232  U.  S.  363, 
58  L.  ed.  638,  34  Sup.  Ct.  Rep.  350,  6  N. 
C.  C.  A.  436 ;  Kief er  v.  Grand  Trunk  R. 
Co.  12  App.  Div.  28,  42  N.  Y.  Supp.  171, 
affirmed  in  153  N.  Y.  688,  48  N.  E.  1105; 
Gibbons  v.  Ogden,  9  Wheat.  1,  207,  6 
L.  ed.  23,  72;  Wilson  v.  McNamee,  102 
U.  S.  572,  574,  575,  26  L.  ed.  234,  235; 
New  York  C.  &  H.  R.  R.  Co.  v.  Tonsel- 
lito,  244  U.  S.  360,  61  L.  ed.  1194,  37 
Sup.  Ct.  Rep.  620,  14  N.  C.  C.  A.  1072; 
New  York  C.  &  H.  R.  R.  Co.  v.  Hudson 
County,  227  U.  S.  248,  57  L.  ed.  499,  33 
Sup.  Ct.  Rep.  269 ;  Hubbard  v.  Fort,  188 
Fed.  997;  Hagerla  v.  Mississippi  River 
Power  Co.  202  Fed.  776. 
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The  state  cannot  make  mandatory 
that  which  Congress  and  the  Secretary 
of  War  have  left  as  optional. 

Prigg  V.  Pennsylvania,  16  Pet.  539, 
ei7,  10  L.  ed.  1060,  1089;  Hall  v.  De 
Cuir,  96  U.  S.  485,  24  L.  ed.  547;  Smith 
V.  Alabama,  124  U.  S.  465,  473,  31  L.  ed. 
508,  510,  1  Inters.  Com.  Rep.  804,  8  Sup. 
Ct  Rep.  564 ;  Charieston  &  W.  C.  R.  Co 
V.  Vamville  Furniture  Co.  237  U.  S. 
597,  59  L.  ed.  1137,  35  Sup.  Ct.  Rep.  715, 
Ann.  Cas.  1916D,  333;  Erie  R.  Co.  v. 
New  York,  233  U.  S.  671,  58  L.  ed.  1149, 
52  L.R.A.(N.S.)  266,  34  Sup.  Ct.  Rep. 
756,  Ann.  Cas.  1915D,  138;  Southern  R. 
Co.  V.  Railroad  Commission,  236  U.  S. 
439,  446,  448,  59  L.  ed.  661,  665,  666,  35 
Sup.  Ct  Rep.  304;  Northern  P.  R.  Co.  v. 
Washington,  222  U.  S.  370,  56  L.  ed. 
237,  32  Sup.  Ct.  Rep.  160;  St.  Clair 
County  V.  Interstate  Sand  &  Car  Trans- 
fer Co.  192  U.  S.  454,  468-470,  48  L.  ed. 
518,  524,  525,  24  Sup.  Ct.  Rep.  300. 

The  paramount  and  exclusive  power 
of  Congress  in  regard  to  the  construc- 
tion of  bridges  over  navigable  water- 
ways of  the  United  States,  which  arj 
boundaries  between  two  states,  is  well 
established. 

Pennsylvania  v.  Wheeling  &  B. 
Bridge  Co.  18  How.  421,  15  L.  ed.  435; 
The  Clinton  Bridge  (Gray  v.  Chicago, 
L  &  N.  R.  Co.)  10  Wall.  454,  462,  19 
L.  ed.  969,  971;  Stockton  v.  Baltimore 
&  N.  Y.  R.  Co.  1  Inters.  Com.  Rep.  411, 
32  Fed.  16,  appeal  dismissed  in  140  U. 
S.  699,  35  L.  ed.  603,  11  Sup.  Ct.  Rep. 
1028;  Decker  v.  Baltimore  &  N.  Y.  R. 
Co.  1  Inters.  Com.  Rep.  434,  30  Fed. 
723;  Luxton  v.  North  River  Bridge  Co. 
153  U.  S.  532,  38  L.  ed.  811,  14  Sup.  Ct. 
Rep.  891;  Covington  &  C.  Bridge  Co.  v. 
Kentucky,  154  U.  S.  204,  38  L.  ed.  962, 
4  Inters.  Com.  Rep.  649, 14  Sup.  Ct.  Rep. 
1087;  Kansas  City  Southern  R.  Co.  v. 
Kaw  Valley  Drainage  Dist.  233  U.  S. 
75,  68  L.  ed.  857,  34  Sup.  Ct.  Rep.  564; 
Union  Bridge  Co.  v.  United  States,  204 
U.  S.  364,  51  L.  ed.  523,  27  Sup.  Ct. 
Rep.  367;  Monangahela  Bridge  Co.  v. 
United  States,  216  U.  S.  177,  54  L.  ed. 
435,  30  Sup.  Ct.  Rep.  356;  Newport  & 
C.  Bridge  Co.  v.  United  States,  105  U. 
S.  470,  26  L.  ed.  1143. 

There  are  numerous  cases  in  this 
court  holding  that  state  regulations  of 
the  operation  of  railroads  within  a  state 
are  void  when  they  would  result  in  a 
burden  on  interstate  commerce. 

Atlantic  Coast  line  R.  Co.  v.  Wharton, 
207  U.  S.  328,  52  L.  ed.  230,  28  Sup.  Ct. 
Bep.  121;  St.  Louis  Southwestern  R.  Co. 
V.  Arkansas,  217  U.  S.  136,  54  L.  ed.  698, 
29  LJt.A.(N.S.)  802,  30  Sop.  Ct  Rep. 


476;  Southern  R.  Co.  v.  Reid,  222  U.  8. 
424,  56  L.  ed.  257,  32  Sup.  Ct.  Rep.  140; 
Seaboard  Air  Line  R.  Co.  v.  Blackwell, 
244  U.  S.  310,  61  L.  ed.  1160,  L.R.A. 
1917F,  1184,  37  Sup.  Ct.  Rep.  640 ;  Min- 
nesota Rate  Cases  (Simpson  v.  Shcp- 
ard)  230  U.  S.  352,  57  L.  ed.  1511,  48 
L.R.A.(N.S.)  1151,  33  Sup.  Ct.  Rep.  729, 
Ann.  Cas.  1916A,  18;  Houston,  E.  &  W. 
T.  R.  Co.  V.  United  States,  234  U.  S.  342, 
58  L.  ed.  1341,  34  Sup.  Ct.  Rep.  833; 
Southern  R.  Co.  v.  United  States,  222  U. 
S.  20,  56  L.  ed.  72,  32  Sup.  Ct.  Rep.  2, 
3  N.  C.  C.  A.  822;  Texas  &  P.  R.  Co.  v. 
Rigsby,  241  U..S.  33,  60  L.  ed.  874,  36 
Sup.  Ct.  Rep.  482;  Baltimore  &  O.  R. 
Co.  V.  Interstate  Commerce  Commission, 
221  U.  S.  612,  618,  55  L.  ed.  878,  882,  31 
Sup.  Ct.  Rep.  621. 

The  power  of  Congress  over  this  in- 
ternational bridge  is  exclusive,  and  all 
state  legislation  concerning  it  is  ineffee- 
tive  except  in  so  far  as  it  has  been  ex- 
pressly adopted  and  validated  by  Con- 
gress, because  the  subject-matter  in- 
volves the  external  relations  of  the 
United  States  with  foreign  govern- 
ments. 

United  States  ex  rel.  Turner  v.  Wil- 
liams, 194  U.  S.  279,  290,  48  L.  ed.  979, 
983,  24  Sup.  Ct.  Rep.  719;  Nishimura 
Ekiu  V.  United  States,  142  U.  S.  651, 
659,  35  L.  ed.  1146,  1149,  12  Sup.  Ct. 
Rep.  336;  Oceanic  Steam  Nav.  Co.  t. 
Stranahan,  214  U.  S.  320,  340,  53  L.  ed. 
1013,  1022,  29  Sup.  Ct.  Rep.  671;  Butt- 
field  V.  Stranahan,  192  U.  S.  470,  493, 
494,  48  L.  ed.  525,  534,  535,  24  Sup.  Ct 
Rep.  349;  United  States  v.  43  Gallons 
of  Whiskey  (United  States  v.  Lari- 
viere)  93  U.  S.  188,  194,  23  L.  ed.  846, 
847;  Head  Money  Cases  (Edye  v.  Rob- 
ertson) 112  U.  S.  580,  591,  28  L.  ed.  798, 
801,  5  Sup.  Ct.  Rep.  247 ;  Chinese  Exclu- 
sion Case,  130  U.  S.  581,  604-606,  32 
L.  ed.  1068,  1075,  1076,  9  Sup.  Ct,  Rep. 
623;  Fong  Yue  Ting  v.  United  States, 
149  U.  S.  698,  711,  712,  37  L.  ed.  905, 
912,  913,  13  Sup.  Ct.  Rep.  1016;  United 
States  V.  Rauscher,  119  U.  S.  407,  414, 
30  L.  ed.  425,  426,  7  Sup.  Ct.  Rep.  234, 
6  Am.  Crim.  Rep.  222;  Holmes  v.  Jenni- 
son,  14  Pet.  540,  570-^574,  10  L.  ed.  579, 
594-596;  Virginia  v.  Tennessee,  148  U, 
S.  503,  519,  37  L.  ed.  537,  543,  13  Sup. 
Ct.  Rep.  728;  United  States  v.  Com- 
pagnie  Francaise  Des  Cables  Telegraph- 
iques,  77  Fed.  495;  People  ex  rel.  Bar- 
low V.  Curtis,  50  N.  Y.  328, 10  Am.  Rep. 
483;  Bowman  v.  Chicago  &  N.  W.  R.  Co. 
125  U.  S.  465,  482,  31  L.  ed.  700,  706, 
1  Inters.  Com.  Rep.  823,  8  Sup.  Ct.  Rep. 
689,  1062;  Crutcher  v.  Kentucky,  141 
U.  S.  47,  57,  35  L.  ed.  649,  652,  11  Sup. 
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Ct.  Rep.  851;  Passenger  Casesi  7  How. 
283,  12  L.  ed.  702. 

The  New  York  Act  of  1915  contra- 
venes the  treaty  entered  into  by  and  be- 
tween the  United  States  and  Great  Brit- 
ain, proclaimed  May  13,  1910,  concern- 
ing bouhdary  waters  between  the  Unit- 
ed States  and  Canada. 

Henderson  v.  New  York  (Henderson 
V.  Wickhara)  92  U.  S.  259,  273,  23  L.  ed. 
543,  549;  Pennsylvania  v.  Wheeling  & 
B.  Bridge  Co.  18  How.  421,  16  L.  ed. 
435;  Oilman  v.  Philadelphia,  3  WaUl. 
713,  18  L.  ed.  96;  Latinette  v.  St.  Louis, 
120  C.  C.  A.  G38,  201  Fed.  676;  United 
States  V.  Kauscher,  119  U.  S.  407,  414, 

30  L.  ed.  425,  427,  7  Sup.  Ct.  Rep.  234, 
6  Am.  Crim.  Rep.  222;  Bowman  v.  Chi- 
cago &  N.  W.  R.  Co.  125  U.  S.  465,  482, 

31  L.  ed.  700,  706,  1  Inters.  Com.  Rep. 
823,  8  Sup.  Ct.  Rep.  689,  1062;  People 
ex  rel.  Barlow  v.  Curtis,  50  N.  Y.  321, 

10  Am.  Rep.  483. 

The  court  of  appeals  erred  in  apply- 
ing to  this  case  the  rule  applicable  to 
navigable  rivers  wholly  within  a  single 
state. 

People  V.  International  Bridge  Co. 
223  N.  Y.  145,  119  N.  E.  351;  Stockton 
V.  Baltimore  &  N.  Y.  R.  Co.  1  Inters. 
Com.  Rep.  411,  32  Fed.  9,  appeal  dis- 
missed in  140  U.  S.  099,  35  L.  ed.  603, 

11  Sup.  Ct.  Rep.  1028;  Decker  v.  Balti- 
more &  N.  Y.  R.  Co.  1  Inters.  Com.  Rep. 
434,  30  Fed.  723;  Pennsylvania  R.  Co.  v. 
Baltimore  &  N.  Y.  R.  Co.  37  Fed.  129; 
Newport  &  C.  Bridge  Co.  v.  United 
States,  105  U.  S.  470,  475,  26  L.  ed. 
1143,  1145;  Luxton  v.  North  River 
Bridge  Co.  153  U.  S.  532,  38  L.  ed.  811, 
14  Sup.  Ct.  Rep.  891;  Latinette  v.  St. 
Louis,  120  C.  C.  A.  638,  201  Fed.  676; 
Alonougahela  Nav.  Co.  v.  United  States, 
148  U.  S.  312,  342,  37  L.  ed.  463,  473, 
13  Sup.  Ct.  Rep.  622;  Union  Bridge  Co. 
V.  United  States,  204  U.  S.  364,  51  L.  ed. 
623,  27  Sup.  Ct.  Rep.  307;  Monongahela 
Bridge  Co.  v.  United  States,  216  U.  S. 
177,  54  L.  ed.  435,  30  Sup.  Ct.  Rep.  356; 
United  States  v.  Rio  (Jrande  Dam  & 
Irrisr.  Co.  174  U.  S.  690,  43  L.  ed.  1136, 
19  Sup.  Ct.  Rep.  770;  Philadelphia  Co. 
V.  Stimson,  233  U.  S.  605,  56  L.  ed.  570, 

32  Sup.  Ct.  Rep.  340;  Hagerla  v.  Missis- 
sippi River  Power  Co.  202  Fed.  776; 
Escanaba  &  L.  "M.  Transp.  Co.  v.  Chica- 
go, 107  U.  S.  678,  683,  27  L.  ed.  442, 
445,  2  Sup.  Ct.  Rep.  185;  Lake  Shore  & 
M.  S.  R.  Co.  V.  Ohio,  165  U.  8.  365,  41 
L.  ed.  747,  17  Sup.  Ct.  Rep.  357;  United 
States  V.  Cress,  243  U.  S.  316,  326,  61 
L.  ed.  746,  752,  37  Sup.  Ct.- Rep.  380; 
Hubbard  v.  Fort,  188  Fed.  997. 

The  police  power  of  the  state,  invoked 
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by  the  court  of  appeals,  will  not  nvail 
to  save  this  legislation. 

Lake  Shore  &  M.  S.  R.  Co.  v.  Smith, 
173  U.  S.  684,  689,  43  L.  ed.  868,  861,  19 
Sup.  Ct.  Rep.  565;  Looney  v.  Crane  Co. 
245  U.  S.  178,  62  L.  ed.  230,  38  Sup.  Ct 
Rep.  85. 

Mr.  Adalbert  Moot  and  Mrs.  Helen  2. 
M.  Bodgers  argued  the  cause  on  reargu- 
ment,  and,  with  Messrs.  Henry  W. 
Sprague  and  William  L.  Marcy,  filed  a 
brief  for  plain tiH  in  error. 

Mr.  James  S.  T.  Ivins  argued  the 
cause,  and,  with  Messrs.  Ralph  A.  Kel- 
logg and  £.  C.  Aiken,  and  Mr.  Charles 
D.  Newton,  Attorney  General  of  New 
York,  filed  a  brief  for  defendant  in  er- 
ror: 

The  unavoidable  complement  of  the 
rule  that  a  charter  and  grant  of  fran- 
chises constitute  a  contract  on  the  part 
of  the  state  is  that  the  acceptance  there- 
of by  the  corporation  constitutes  a  con- 
tract on  the  part  of  the  corporation  as 
well, — else  there  could  be  no  contract  at 
all. 

Atlantic  Coast  Line  R.  Co.  v.  North 
Carolina  Corp.  Commission,  206  U.  S.  1, 
27,  51  L.  ed.  933,  945,  27  Sup.  Ct.  Rep. 
585,  11  Ann.  Cas.  398;  Missouri  P.  R. 
Co.  V.  Kansas,  216  U.  S.  262,  277,  278, 
54  L.  ed.  472,  478,  479,  30  Sup.  Ct.  Rep. 
330;  Chesapeake  &  0.  R.  Co.  v.  Publie 
Service  Commission,  242  U.  S.  603,  607, 
61  L.  ed.  520,  522,  37  Sup.  Ct.  Rep.  234 

With  the  right  reserved  to  alter, 
amend,  or  repeal,  all  that  is  left  of  the 
obligation-of-contract  clause,  if  any- 
thing, is  covered  by  the  14th  Amend- 
ment and  the  similar  provision  of  the 
state  Constitution.  To  impair  under 
those  conditions  there  must  be  a  taking 
of  what  has  become  vested  property. 

Pennsylvania  College  Cases,  13  Wall. 
190,  20  L.  ed.  550 ;  Miller  v.  New  York, 
16  Wall.  478,  21  L.  ed.  98;  HamUton 
Gaslight  &  Coke  Co.  v.  Hamilton,  146 
U.  S.  268,  36  L.  ed.  963,  13  Sup.  Ct. 
Rep.  90;  Sioux  City  Street  R.  Co.  v. 
Sioux  City,  138  U.  S.  98,  34  L.  ed.  898, 
11  Sup.  Ct.  Rep.  226;  Holyoke  Water 
Power  Co.  v.  Lyman,  15  Wall.  500,  21 
L.  ed.  133;  Louisville  Water  Co.  v. 
Clark,  143  U.  S.  1,  36  L.  ed.  55.  12  Sup. 
Ct.  Rep.  346;  Erie  R.  Co.  v.  Williams, 
233  U.  S.  700,  68  L.  ed.  1161,  51  L.R.A. 
(N.S.)  1097,  34  Sup.  Ct.  Rep.  701;  Ram- 
apo  Water  Co.  v.  New  York,  236  U.  S. 
579,  69  L.  ed.  731,  36  Sup.  Ct.  Rep.  442; 
Calder  v.  Michigan,  218  U.  S.  591,  64 
L.  ed.  1163,  31  Sup.  Ct.  Rep.  122;  New 
York  &  N.  E.  R.  Co.  v.  Bristol,  161  U; 
S.  666,  38  L.  ed.  269,  14  Sup.  Ct.  Rep. 
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i37;  Fair  Haven  &  W.  R.  Co.  v.  New 
Haven,  203  U.  S.  379,  51  L.  ed.  237.  27 
Sup.  Ct  Rep.  74;  Noble  State  Bank  v. 
HaskeU,  219  U.  S.  104,  56  L.  ed.  112,  32 
L.R.A.(N.S.)  1062,  31  Sup.  Ct.  Rep. 
186,  Ann.  Gas.  1912A,  487. 

The  idea  is  not  uncommon  that  a 
state's  police  power,  because  of  its  un- 
fortunate name,  is  limited  to  the  pres- 
ervation of  the  public  health,  safety, 
and  morals.  Nothing  could  be  further 
from  the  fact.  It  extends  to  all  mat- 
ters affecting  the  public  convenience 
and  general  welfare,  including  commer- 
cial prosperity;  and  the  definition  of 
what  is  a  public  use  in  aid  of  which  it 
may  be  exercised  is  precisely  as  com- 
prehensive as  the  definition  of  a  public 
use  for  which  the  right  to  exercise  the 
right  of  eminent  domain  may  be  grant- 
ed. 

Noble  State  Bank  v.  Haskell,  219  U. 
S.  104,  55  L.  ed.  112,  32  L.R.A.(N.S.) 
1062,  31  Sup.  Ct.  Rep.  186,  Ann.  Cas. 
1912A,  487;  Clark  v.  Nash,  198  U.  S. 
361,  49  L.  ed.  1085,  25  Sup.  Ct.  Rep. 
676,  4  Ann.  Cas.  1171;  Stricklev  v. 
Highland  Boy  Gold  Min.  Co.  200  U.  S. 
527,  50  L.  ed.  581,  26  Sup.  Ct.  Rep.  301, 
4  Ann.  Cas.  1174;  Oflfield  v.  New  York, 
N.  H.  &  H.  R.  Co.  203  U.  S.  372,  51 
L.  ed.  231,  27  Sup.  Ct.  Rep.  72;  Bacon 
V.  Walker,  204  U.  S.  311,  51  L.  ed.  499, 
27  Sup.  Ct.  Rep.  289;  Chicago,  B.  &  Q. 
B.  Co.  V.  Illinois,  200  U.  S.  561,  50  L.  ed. 
596,  26  Sup.  Ct.  Rep.  341,  4  Ann.  Cas. 
1175;  Missouri  P.  R.  Co.  v.  Omaha,  235 
U.  S.  121,  59  L.  ed.  157,  35  Sup.  Ct.  Rep. 
82;  Erie  R.  Co.  v.  Williams,  233  U.  S. 
700,  58  L.  ed.  1161,  51  L.R.A.(N.S.) 
1097,  34  Sup.  Ct.  Rep.  761;  New  York 
ft  N.  E.  R.  Co.  V.  Bristol,  151  U.  S.  556, 
38  L.  ed.  269,  14  Sup.  Ct.  Rep.  437; 
Wisconsin,  M.  &  P.  R.  Co.  v.  Jacobson, 
179  U.  S.  287,  45  L.  ed.  194,  21  Sup.  Ct 
Rep.  115;  Baltimore  &  0.  R.  Co.  v.  In* 
terstate  Commerce  Commission,  221  U. 
S.  612,  55  L.  ed.  878,  31  Sup.  Ct.  Rep 
621 ;  Chicago,  M.  &  St.  P.  R.  Co.  v.  Min- 
neapolis, 232  U.  S.  430,  58  L.  ed.  671, 
34  Sup.  Ct.  Rep.  400;  Close  v.  Glenwood 
Cemetery,  107  U.  S.  466,  27  L.  ed.  408, 
2  Sup.  Ct.  Rep.  267;  Shields  v.  Ohio,  95 
U.  S.  319,  24  L.  ed.  357;  Atlantic  Coast 
Line  R.  Co.  v.  Georgia,  234  U.  S.  280, 
58  L.  ed.  1312,  34  Sup.  Ct.  Rep.  829; 
Mnnn  v.  Illinois,  94  U.  S.  113,  24  L.  ed. 
77;  Chesapeake  &  0.  R.  Co.  v.  Public 
Service  Commission,  242  U.  S.  603,  61 
L.  ed.  620,  37  Sup.  Ct.  Rep.  234;  Lake 
Shore  &  M.  S.  R.  Co.  v.  Clough,  242  U. 
S.  375,  61  L.  ed.  374,  37  Sup.  Ct.  Rep. 
144;  Atlantic  Coast  Line  R.  Co.  v. 
North  Carolina  Corp.  Gommissioni  206 
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U.  8.  1,  51  L.  ed.  933,  27  Sup.  Ct.  ftep. 
585, 11  Ann.  Cas.  398 ;  Cummings  v.  Chi- 
cago,  188  U.  S.  410,  47  L.  ed.  525,  23 
Sup.  Ct.  Rep.  472;  Canada  Atlantic 
Transit  Co.  v.  Chicago,  126  C.  C.  A.  587, 
210  Fed.  7;  Minnesota  Rate  Cases 
(Simpson  v.  Shepard)  230  U.  S.  352,  57 
L.  ed.  1511,  48  L.R.A.(N.S.)  1151,  33 
Sup.  Ct.  Rep.  729,  Ann.  Cas.  1916A,  18; 
West  Chicago  Street  R.  Co.  v.  Illinois, 
201  U.  S.  506,  50  L.  ed.  845,  26  Sup.  Ct. 
Rep.  518;  Missouri  P.  R.  Co.  v.  Kansas, 
216  U.  S.  202,  54  L.  ed.  472,  30  Sup.  Ct. 
Rep.  330;  Mt.  Vernon-Woodberry  Cot- 
ton Duck  Co.  V.  Alabama  Interstate 
Power  Co.  240  U.  S.  30,  60  L.  ed.  507, 
36  Sup.  Ct.  Rep.  234. 

The  present  case  falls  within  that 
class  of  cases  in  which  a  public  service 
corporation  is  required  to  do  something 
in  aid  of  the  public  interest  which  will 
cost  it  money,  with  or  without  adequate 
compensation  therefor;  the  question  of 
compensation,  in  this  class  of  cases,  be- 
ing of  little  more  than  nominal  signifi- 
cance, the  expense  of  carrying  such  a 
burden  in  aid  of  the  public  interest  be- 
ing regarded  as  merely  a  part  of  its 
general  cost  of  doing  business,  like 
taxes,  coal,  or  rails,  or  the  liability  for 
injuries  to  person  or  property,  with  or 
without  negligence,  and  to  be  consid- 
ered with  these  other  items  in  determin- 
ing whether  the  general  schedules  of 
rates  which  the  corporation  is  allowed 
to  charge  produce  the  minimum  fair  re- 
turn, whenever  that  question  arises.  In 
this  class  of  cases  it  is  universally  held 
that  whether  there  are  any  earnings  at 
all  from  the  particular  investment  so 
required  is  of  little  or  no  consequence. 
At  tnost  the  amount  of  the  investment 
is  considered  in  comparison  with  the 
size  of  the  corporation  and  its  total 
earnings.  And,  as  we  have  already 
shown,  the  investment  required  must  be 
very  great  indeed  in  proportion  to  total 
assets  before  the  courts  will  declare  the 
requirement,  if  within  the  limits  of  a 
state's  police  power,  to  be  unconstitu- 
tional on  that  account. 

Noble  State  Bank  v.  Haskell,  219  U.  S. 
104,  55  L.  ed.  112,  32  L.R.A.(N.S.)  1062, 
31  Sup.  Ct.  Rep.  186,  Ann.  Cas.  1912A, 
487;  Chicago,  B.  &  Q.  R.  Co.  v.  Illinois, 
200  U.  S.  561,  50  L.  ed.  596,  26  Sup.  Ct. 
Rep.  341,  4  Ann.  Cas.  1175;  Missouri  P. 
R.  Co.  V.  Omaha,  235  U.  S.  121,  59  L.  ed. 
157,  35  Sup.  Ct.  Rep.  82;  Chicago,  M.  St 
St.  P.  R.  Co.  V.  Minneapolis,  232  U.  S. 
430,  58  L.  ed.  671,  34  Sup.  Ct.  Rep.  400; 
Atlantic  Coast  Line  R.  Co.  v.  North 
Carolina  Corp.  Conunission,  206  U.  S.  1, 
51  L.  ed.  933|  27  Sup.  Gt.  Rep.  585, 11 
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Ann.  Cas.  398;  Erie  R.  Co.  v.  Williams, 
233  U.  S.  700,  58  L.  ed.  1161,  51  L.R.A. 
(N.S.)  1097,  34  Sup.  Ct.  Rep.  761;  Wis- 
consin,  M.  &  P.  R.  Co.  v.  Jacobson,  179 
U.  S.  287,  45  L.  ed.  194,  21  Sup.  Ct.  Rep. 
115;  West  Chicago  Street  R.  Co.  v.  Illi- 
nois, 201  U.  S.  506,  50  L.  ed.  845,  26 
Sup.  Ct.  Rep.  518;  Atlantic  Coast  Line 
R.  Co.  V.  Goldsboro,  232  U.  S.  548,  58 
L.  ed.  721,  34  Sup.  Ct.  Rep.  364. 

The  Federal  government  previously 
having  approved  and  authorized  the 
roadway  arm  upon  plaintiff  in  error's 
bridge,  N.  Y.  Laws  1915,  chap.  666,  can- 
not possibly  contravene  the  foreign  and 
interstate  commerce  clause  of  the  Con- 
stitution. 

Cummings  v.  Chicago,  188  U.  S.  410, 
47  L.  ed.  525,  23  Sup.  Ct.  Rep.  472; 
Lake  Shore  &  M.  S.  R.  Co.  v.  Ohio,  165 
U.  S.  365,  41  L.  ed.  747,  17  Sup.  Ct. 
Rep.  357;  Escanaba  &  L.  M.  Transp.  Co. 
V.  Chicago,  107  U.  S.  678,  27  L.  ed.  442, 
2  Sup.  Ct.  Rep.  185;  West  Chicago 
Street  R.  Co.  v.  Illinois,  201  U.  S.  506, 
60  L.  ed.  848,  26  Sup.  Ct.  Rep.  518; 
Canada  Atlantic  Transit  Co.  v.  Chicago, 
126  C.  C.  A.  587,  210  Fed.  7. 

[128]  Mr.  Justice  Holmes  delivered 
the  opinion  of  the  court: 

This  is  a  suit  brought  by  the  state  of 
New  York  to  recover  penalties  from  the 
Bridge  Company  for  failure  to  place 
upon  its  bridge  a  roadway  for  vehicles 
and  a  pathway  for  pedestrians  between 
Squaw  island,  in  Niagara  river,  and  the 
mainland  of  New  York  state,  as  required 
by  chap.  666  of  the  Laws  of  1915,  of  the 
state  of  New  York.  The  defendant  set 
up  that  the  act  was  contrary  to  the  Con- 
stitution of  the  United  States  in  speci- 
fied respects,  but  the  plaintiff  got  judg- 
ment in  the  supreme  court,  which  was 
affirmed  by  the  court  of  appeals.  223 
N.  Y.  137,  119  N.  E.  351. 

The  Bridge  Company  originally  was 
incorporated  by  a  special  charter  from 
the  state  of  New  York.  Laws  1857, 
chap.  753.  As  the  bridge  was  to  cross 
the  Niagara  river  from  Buffalo  to  Can- 
ada, a  similar  corporation  was  created 
under  the  laws  of  Canada  (20  Vict, 
chap.  227),  and  subsequently  the  two 
corporations  were  consolidated,  pursu- 
ant to  Laws  of  New  York  1869,  chap. 
550,  and  a  Canadian  Act  (32  and  33  Vict, 
ehap.  65),  subject  to  all  the  duties  of 
each  of  the  consolidated  companies.  By 
the  Act  of  Congress  of  June  30,  1870, 
chap.  176,  16  Stat,  at  L.  173,  any  bridge 
constructed  across  the  Niagara  river  in 
pursuance  of  the  New  York  Act  of  1857, 
and  any  acts  of  the  New  York  legisla- 
ture then  in  f  oree^  amending  the  same, 


was  authorized  as  a  lawful  structure^ 
subject  to  the  supervision  of  the  Secre- 
tary of  War,  and  his  approval  of  the 
plans.  By  the  New  York  Act  of  1857, 
*'Said  bridge  may  be  constructed  as  well 
for  the  passage  of  persons  on  foot  and 
in  carriages  and  otherwise  as  for  the 
passage  of  railroad  trains''  (§  15).  And 
*' whenever  said  bridge  shall  be  complete 
for  the  passage  of  ordinary  teams  and 
carriages"  the  company  may  erect  toll 
gates,  and  charge  tolls  not  exceeding 
certain  rates  for  foot  passengers,  car- 
riages, etc.  The  original  Canadian  act 
had  words  simi!  ir  to  those  just  quoted 
from  [129]  §  15,  except  that  it  said 
"shall  be  constructed"  instead  of  "may 
be," — a  fact  to  which  we  shall  advert 
again. 

Between  1870  and  1874  the  bridge 
was  built  as  required  by  the  charter, 
with  one  draw  across  Black  Rock  harbor 
and  one  across  the  main  channel  of  the 
river.  It  crossed  Squaw  island  on  a 
trestle,  afterwards  filled  in,  but  was 
built  as  a  railroad  bridge  exclusively, 
without  any  provision  for  footpaths  or 
roadways.  By  the  Act  of  Congress  of 
June  23,  1874,  chap.  475,  18  Stat,  at  L. 
275,  it  was  declared  a  lawful  structure 
and  an  established  post  route  for  the 
mail  of  the  United  States.  In  the  year 
1899  a  plan  for  rebuilding  the  bridge, 
with  wings  for  roadways  and  footpaths, 
was  approved  by  the  Secretary  of  War, 
subject  to  changes  at  the  expense  of  the 
company  if  the  Secretary  should  deem 
them  advisable.  The  rebuilding  took 
place  in  1899-1901,  but  omitted  the 
wings,  and  this  modification  was  assent- 
ed to  by  the  Secretary  of  War. 

The  Niagara  river  is  navigable  at  this 
point.  In  pursuance  of  plans  for  im- 
provement adopted  by  the  United  States, 
in  1906  it  acquired  from  the  state  of 
New  York  the  land  under  Black  Rock 
harbor,  lying  on  the  New  York  side  of 
Squaw  island,  and  the  adjacent  portions 
of  the  Erie  canal,  both  being  within  the 
limits  of  the  state  and  crossed  by  the 
bridge.  Thereafter  the  improvements 
were  carried  out. 

In  1907  the  Secretary  of  War  gave 
notice  to  the  company  that  the  bridge 
over  Black  Rock  harbor  and  Erie  canal 
obstructed  navigation,  and  that  changes 
were  required.  The  company  submitted 
plans  again,  showing  in  dotted  lines 
wings  for  roadways  and  footpaths,  not- 
ing that  they  were  not  to  be  put  in  at 
present,  but  that  provision  was  made 
in  the  design  for  their  future  construc- 
tion. The  plans  were  approved,  and  the 
bridge  was  built  without  the  wings,  the 
eomplotion  being  reported  by  his  resi- 
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dent  representative  to  the  Secretary  of 
War. 

By  chap.  666  of  the  Laws  of  New  York 
for  1915,  the  charter  [130]  of  the  com- 
pany was  amended  so  as  to  require  the 
construction  of  a  roadway  for  vehicles 
and  a  pathway  for  pedestrians  upon 
the  draw  across  Black  Rock  harbor,  the 
company  being  allowed  to  charge  tolls 
not  exceeding  specified  sums.  The  com- 
pany failed  to  comply  with  the  require- 
ment, and  the  time  limit  had  expired 
before  this  suit  was  brought  to  recover 
penalties  imposed  by  the  act.  It  is 
found  that  the  construction  was  neces- 
sary for  the  public  interest  and  con- 
venience; that  the  cost  of  the  changes  is 
insignificant  in  comparison  with  the 
assets  and  net  earnings  of  the  company, 
and  that  it  does  not  appear  that  the  in- 
vestment would  not  yield  a  reasonable 
return. 

The  first  objections  to  the  new  require- 
ment made  by  the  state  are  that  it  im- 
pairs the  obligation  of  the  contract  in 
the  original  charter  and  takes  the 
company's  property  without  due  process 
of  law.  The  argument  is  based  partly 
upon  a  reduction  of  the  tolls  from  those 
mentioned  in  the  charter  of  1857,  made 
by  the  Act  of  1915.  Concerning  this  it 
is  enough  to  say  that  the  objection  is 
premature.  The  clause  relating  to  the 
construction  of  the  roadway  and  path- 
way is  distinct  from  and  independent  of 
that  which  fixes  the  maximum  rates  to 
be  charged.  The  latter  might  be  invalid 
and  the  former  good.  If  the  rates  are 
too  low,  they  can  be  changed  at  any 
time.  The  only  question  now  before  us 
is  whether  the  additions  shall  be  built. 
As  to  that,  it  would  be  going  very  far 
in  the  way  of  limiting  the  reserved 
right  to  amend  such  charters,  if  it 
should  be  held  that  the  state  had  not 
power  to  require  what  originally  was 
contemplated  in  permissive  words  as 
part  of  the  scheme.  But,  however  that 
might  be,  the  New  York  act  authorizing 
consolidation  subjected  this  consolidat- 
ed eorx>oration  to  the  duties  of  the  Ca- 
nadian as  well  as  of  the  New  York  char- 
ter, and  the  Canadian  act  made  the  ar- 
rangement for  foot  passengers  and  car- 
riages a  duty.  The  words  that  we  have 
quoted  plainly  impose  one.  The  [131] 
opinion  in  Atty.  Gen.  v.  International 
Bridge  Co.  6  Ont.  App.  Rep.  537, 
543,  implies  that  they  do  so  by  speak- 
ing of  the  abandonment  of  a  por- 
tion of  the  work  as  probably  an  abuse 
of  the  act  of  Parliament,  and  the  same 
is  dearly  stated  in  Canada  Southern  R. 
Co.  V.  International  Bridge  Co.  L.  B. 
8  App.  Cas.  723,  729. 
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It  is  argued  that,  the  Canadian  aet 
governing  only  the  Canadian  side,  its 
adoption  by  New  York  carried  the  obli- 
gation no  farther.  But  it  appears  to  us 
that  it  would  be  quibbling  with  the 
rational  understanding  of  the  duty  as- 
sumed to  say  that  the  company  could 
have  supposed  that  it  had  a  contract  or 
property  right  to  confine  its  building  of 
the  footpath  and  carriageway  to  the 
Canada  side  of  the  boundary  line. 

The  New  York  legislature  of  course 
confined  its  command  to  the  half  of  the 
bridge  within  its  jurisdiction.  It  may 
be  presumed  that,  if  that  command  is 
obeyed,  either  Canada  or  the  company 
will  see  the  propriety  of  carrying  the 
way  and  path  across  to  the  other  shore. 
At  all  events,  the  power  of  New  York  to 
insist  upon  its  rights  is  not  limited  by 
speculation  upon  that  point.  As  we 
agree  with  the  court  of  appeals  that  this 
amendment  to  the  charter  was  within  the 
power  reserved  to  the  state,  the  objec- 
tion under  the  contract  clause  of  the 
Constitution  of  course  must  fail,  and,  it 
would  seem,  that  under  the  14th  Amend- 
ment also.  But,  as  to  the  latter,  we  may 
add,  as  the  court  of  appeals  added,  that 
there  is  nothing  to  show  that  the  addi- 
tion to  the  structure  will  not  yield  a  rea- 
sonable return,  if  that  be  essential,  in 
view  of  the  charter.  Missouri  P.  R.  Co. 
V.  Kansas,  216  U.  S.  262,  64  L.  ed.  472, 
30  Sup.  Ct.  Rep.  330;  Chesapeake  &  O. 
R.  Co.  V.  Public  Service  Commission,  242 
[J.  S.  603,  61  L.  ed.  520,  37  Sup.  Ct.  Rep. 
234. 

The  only  argument  that  impresses  us, 
and  the  one  that  was  most  pressed,  is 
that  this  is  an  international  bridge,  and 
that  Congress  has  assumed  such  control 
of  it  as  to  exclude  any  intermeddling  by 
the  state.  It  is  said  that  [132]  the 
bridge  as  constructed  was  and  is  de- 
voted wholly  to  international  com- 
merce, and  that  when  Congress  author- 
ized it  in  that  form  in  1874,  that 
authority  must  be  regarded  as  the  char- 
ter under  which  it  was  maintained. 
Without  repeating  the  considerations 
urged  in  support  of  this  conclusion 
we  will  state  the  reasons  that  pre- 
vail with  us.  The  part  of  the  structure 
with  which  we  are  concerned  is  within 
the  territorial  jurisdiction  of  the  state 
of  New  York.  There  was  no  exercise  of 
the  power  of  eminent  domain  by  the 
United  States.  The  state  was  the  source 
of  every  title  to  that  land,  and,  apart 
from  the  special  purposes  to  which  it 
might  be  destined,  of  every  right  to  use 
it.  Any  structure  upon  it,  considered 
merely  as  a  structure,  is  erected  by  the 
authority  of  New  York.    The  i\»X\rc^  vcv^ 
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qualifications  of  ownership  are  decided 
by  the  state,  and  although  certain  super- 
vening uses  consistent  with  those  quali- 
fications cannot  be  interfered  with  by 
the  state,  still  the  foundation  of  a  right 
to  use  the  land  at  all  must  be  laid  by 
state  law.  Not  only  the  existence  of  the 
company,  but  its  right  to  build  upon 
New  York  land,  came  from  New  York, 
as  was  recognized  by  the  form  of  the 
original  Act  of  Congress  of  1870,  which 
speaks  of  any  bridge  built  "in  pursu- 
ance of"  the  New  York  statutes.  It  did 
not,  as  perhaps  the  New  York  Consoli- 
dation Act  did,  refer  to  those  statutes 
simply  as  documents,  and  incorporate 
them, — it  referred  to  them  as  the  source 
of  the  company's  power. 

From  an  early  date  the  state  has  been 
recognized  as  the  source  of  authority,  in 
the  absence  of  action  by  Congress.  Will- 
son  V.  Black  Bird  Creek  Marsh  Co.  2 
Pet.  245,  7  L.  ed.  412 ;  Escanaba  &  L.  M. 
Transp.  Co.  v.  Chicago,  107  U.  S.  678, 
27  L,  ed.  442,  2  Sup.  Ct.  Rep.  185.  And 
this  court  has  been  slow  to  interpret 
such  action  as  intended  to  exclude  the 
source  of  rights  from  all  power  in  the 
premises.  In  a  case  of  navigable  waters 
wholly  within  a  state,  over  which  a 
right  of  way  had  been  conveyed  to  the 
United  States,  and  which  the  United 
States  was  spending  considerable 
[133]  sums  to  improve,  it  was  held 
that,  whether  or  not  Congress  had 
power  to  authorize  private  persons 
to  build  in  such  waters  without  the 
consent  of  the  state,  an  act  making 
comprehensive  regulations  of  work 
within  them  did  not  manifest  a  pur- 
pose to  exclude  the  previously  exist- 
ing authority  of  the  state  over  such 
work.  Cummings  v.  Chicago,  188  U.  S. 
410,  413,  428,  et  seq.,  47  L.  ed.  525,  527, 
530,  23  Sup.  Ct.  Rep.  472. 

But  it  is  said  that  a  different  rule  ap- 
plies to  an  international  stream,  and 
that  Congress  has  recognized  the  dis- 
tinction by  the  Act  of  March  3,  1899, 
chap.  425,  §  9,  30  Stat,  at  L.  1151,  Comp. 
Stat.  §  9971,  9  Fed.  Stat.  Anno.  2d  ed. 
p.  81.  It  is  true  that  that  statute  makes 
a  distinction,  but  the  distinction  is  that 
bridges  may  be  built  across  navigable 
waters  wholly  within  the  state,  if  ap- 
proved by  the  Chief  of  Engineers  and 
the  Secretary  of  War,  but,  with  regard 
to  watei*s  not  wholly  within  the  state, 
■only  after  the  consent  of  Congress  has 
been  obtained.  The  act  does  not  make 
Congress  the  source  of  the  right  to  build, 
but  assumes  that  the  right  comes  from 
another  source;  that  is,  the  state.  It 
merely  subjects  the  right  supposed  to 
have  been  obtained  from  there  to  the 
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further  condition  of  getting  from  Con- 
gress consent  to  action  upon  the  grant. 

No  doubt,  in  the  case  of  an  intemar 
tional  bridge  the  action  of  a  state  will  be 
scrutinized  in  order  to  avoid  any  possi- 
ble ground  for  international  complaint, 
but  the  mere  fact  that  the  bridge  was  of 
that  nature  would  not,  of  itself,  take 
away  the  power  of  the  state  over  its 
part  of  the  structure  if  Congress  were 
silent,  any  more  than  the  fact  that  it 
was  a  passageway  for  interstate  com- 
merce, or  crossed  a  navigable  stream. 
When  Congress  has  acted,  we  see  no  rea- 
son, for  not  leaving  the  situation  as  Con- 
gress has  seemed  to  leave  it,  if,  on  the 
most  critical  examination,  we  discover 
no  intent  to  withdraw  state  control,  but, 
on  the  contrary,  an  assumption  that  the 
control  is  to  remain.  We  have  adverted 
to  the  implications  of  the  general  Law 
of  1899,  and  have  mentioned  the  statutes 
that  deal  specifically  with  [1341  this 
bridge.  The  Act  of  1874,  declaring 
the  existing  bridge  lawful,  was  a  con- 
firmation which  it  was  natural  to 
seek,  but  was  not  a  repeal  of  the  au- 
thority given  to  the  company  in  1870 
to  build  subject  to  the  approval  of 
the  Secretary  of  War.  The  super- 
structure has  been  rebuilt  since  1874, 
and  the  Secretary  of  War  twice  has 
approved  plans  showing  the  carriage 
and  footways.  It  is  true  that  the 
company  never  has  sought  to  execute 
that  part  of  the  plan,  but,  on  the  facts 
that  we  have  stated,  it  appears  to  us  a 
strange  contention  that  it  has  contract 
or  property  rights  not  to  be  required  to 
build  the  bridge,  or  that  Congress  by 
implication  has  forbidden  the  state  to 
demand  that  the  plan  recognized  by 
everyone  from  the  beginning  should  at 
last  be  carried  out. 

The  conveyance  of  a  part  of  the  land 
under  the  bridge  to  the  United  States 
for  a  public  purpose  not  connected  with 
the  administration  of  the  government  did 
not  affect  the  authority  of  New  York 
over  the  residue  within  the  state,  and, 
taken  in  connection  with  the  acts  of  the 
government  before  and  after  the  grant, 
does  not  invalidate  the  Statute  of  1915, 
even  in  part.  See  Cummings  v.  Chicago, 
188  U.  S.  410,  413,  47  L.  ed.  525,  527,  23 
Sup.  Ct.  Rep.  472;  Ft.  Leavenworth  R. 
Co.  V.  Lowe,  114  U.  S.  525,  29  L.  ed.  264, 
5  Sup.  Ct.  Rep.  995;  Omaechevarria  t. 
Idaho,  24(5  U.  S.  343,  346,  62  L.  ed.  763, 
767,  38  Sup.  Ct.  Rep.  323. 

Judgment  affirmed. 

The  Chief  Justice,  Mr.  Justice 
McKenna,  and  Mr.  Justice  McBeynolds 
dissent. 

S54  U.  8. 


loao. 


HORNING  y.  DISTRICT  OF  COLUMBIA. 


135,  136 


ri851  OBORGB  D.  HORNING,  Petitioner, 

V. 

DISTRICT  OF  COLUMBIA. 

(See  S.  C.  Reporter's  ed.  135-140.) 

Orlmlnal  law  —  intent  —  construction  of 
statute. 

1.  The  intention  of  the  accused  to 
keep  within  the  law  will  not  help  him  if 
in  fact  he  violated  such  law. 

(For  other  cases,  see  Criminal  Law,  I.  d,  io 
Dicrest   Sup.  Ct.   1008.1 

Pawnbrokers  ^  doing  business  in  Dis- 
trict of  Columbia. 

2.  A  pawnbroker  who  Htores  his  pledges 
in  tlie  city  of  Washington,  and  uses  a 
Washington  office  as  a  collecting  center,  is 
doing  a  pawnbroking  business  within  the 
District  of  Columbia,  within  the  purview  of 
the  Act  of  February  4,  1913,  forbidding  the 
doing  of  business  as  a  pawnbroker  and 
charging  more  than  6  per  cent  interest  with- 
out a  license,  although  care  i^  taken  to  re- 
ceive all  applications  for  loans,  and  to  make 
all  examinations  of  pledges,  at  an  otlice 
established  by  him  in  Virginia,  just  outside 
the  District  of  Columbia. 

Appeal  —  reversible  error  »  directing 
verdict  —  criminal  case. 

3.  A  Federal  judge  did  not  commit  re- 
versible error,  in  a  criminal  case  in  which 
the  undisputed  facts,  as  testified  to  by  both 
the  witnesses  for  the  government  and  the 
defendant,  show  the  latter*s  guilt,  in  telling 
the  jury  in  effect  to  find  the  defendant 
guilty,  so  long  as  the  jury  was  allowed  the 
technical  right  to  decide  against  the  law 
and  the  facts.  If  the  defendant  suffered 
any  wrong,  it  was  of  such  a  purely  formal 
character  as  not  to  afford,  since  the  Act  of 
February  26,  1919,  a  basis  for  reversing  the 
judgment  of  the  lower  court. 

(For  other  cases,  see  Appeal  and  Error,  VIII. 
Bi,  6»  in  Digest  Sup.  Ct.  1908.] 

[No.  77.] 

Argued  November  8  and  9,  1920.     Decided 
November  22,  1920. 


ON  WRIT  of  Certiorari  to  the  Court 
of  Appeals  of  the  District  of  Colum- 
bia to  review  a  judgment  which  affirmed 
a  conviction  in  the  Police  Court  of  the 
District  of  doing  business  as  a  pawn- 
broker without  a  license.     Affirmed. 

See  same  case  below,  48  App.  D.  C. 
380. 
The  facts  are  stated  in  the  opinion. 

Mr.  Henry  £.  Davis  argued  the  cause 
and  filed  a  brief  for  petitioner: 

The  question  whether  acts  charged 
upon  a  defendant  constitute  an  inten- 
tional but  unsuccessful  endeavor  to 
avoid  the  operation  of  a  law,  or  even  to 
evade  it,  turns  not  only  upon  the  acts 
done  by  the  defendant,  but  also  and 
•5  Ii.  ed. 


especially  upon  his  intention  in  the 
premises. 

Swift  V.  Rounds,  19  R.  I.  527,  33 
L.R.A.  5G1,  61  Am.  St.  Rep.  791,  35  Atl. 
45. 

The  relation  in  law  of  defendant  to 
pledges  taken  by  him  as  security  for 
loans  made  by  him  is  clearly  defined 
and  accurately  described  in  a  work  of 
accepted  authority. 

21  R.  C.  L.  651,  652,  663,  664. 

What  is  meant  by  engaging  in  a  busi- 
ness is  clearly  settled;  it  does  not  de- 
note a  single  act  or  tTiinsaetion,  but  the 
aggregation  of  acts  or  transactions  per- 
taining to,  and  in  fact  constituting, 
>>uch  business;  it  is  continuous  in  its 
character,  and  is  synonymous  with 
employment  or  occupation;  signifying 
that  which  occupies  the  time,  attention, 
and  labor  oi'  a  man  lor  I  lie  purpose  of 
gaining   a  livelihood   or   protit. 

Hoagland  v.  Segur,  38  N.  J.  L.  237; 
Delaware  &  H.  Canal  Co.  v.  Mahlen- 
brock,  63  N.  J.  L.  281,  45  L.R.A.  538, 
43  Atl.  978;  Sterne  v.  State,  20  Ala. 
46;  Martin  y.  State,  59  Ala.  36,  3  Am. 
Crim.  Rep.  287. 

It  was  palpable  error  in  the  police 
court  in  instructing  the  jury  to  assume, 
as  it  did,  that  the  suspicion  or  prede- 
termination of  the  court  below,  on  the 
mere  specification  of  the  acts,  and  in 
the  absence  of  evidence,  was  conclusive 
of  the  matter,  and  forestalled  and  can- 
celed the  right  and  duty  of  the  jury  to 
determine  for  itself  the  question  of  de- 
fendant's good  faith  in  the  light  of  the 
evidence. 

Masters  v.  United  States,  42  App. 
D.  C.  353,  Ann.  Cas.  1916A,  1243; 
Sparf  V.  United  States,  156  U.  S.  51, 
39  L.  ed.  343,  16  Sup.  Ct.  Rep.  273,  10 
Am.  Crim.  Rep.  168. 

Mr.  Robert  L.  Williams  argued  the 
cause,  and  Messrs.  F.  H.  Stephens  and 
P.  H.  Marshall  filed  a  brief  for  re- 
spondent. 

[136]  Mr.  Justice  Holmes  delivered 
the  opinion  of  the  court: 

This  case  comes  here  upon  a  writ  of 
certiorari  granted  to  review  a  judfi:ment 
of  the  court  of  appeals  that  a(!irnied  a 
conviction  of  the  petitioner  of  doing 
business  as  a  pawnbroker  and  charging 
more  than  6  per  cent  interest,  without  a 
license,  which  is  forbidden  by  the  Act  of 
Congress  of  February  4,  1913,  chap.  26, 
37  Stat,  at  L.  657.    48  App.  D.  C.  380. 

The  external  facts  are  not  disputed. 
The  defendant  had  been  in  business  as  a 
pawnbroker  in  Washington;  but,  antici- 
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pating  the  enactment  of  the  present  law, 
removed  his  headquarters  to  a  place  in 
Yirg^a  at  the  other  end  of  a  bridge 
leading  from  the  city.  He  continued  to 
use  his  former  building  as  a  storehouse 
for  his  pledges,  but  posted  notices  on  his 
office  there  that  no  applications  for  loans 
would  be  received  or  examination  of 
pledges  made  there.  He  did,  however, 
maintain  a  free  automobile  service  from 
there  to  Virginia,  and  offered  to  intend- 
ing borrowers  the  choice  of  calling  upon 
him  in  person  or  sending  their  applica- 
tion and  security  by  a  dime  messenger 
service  not  belonging  to  him,  but  estab- 
lished  in  his  Washington  building.  If 
the  loan  was  made,  in  the  latter  case  the 
money  and  pawn  ticket  were  brought 
back  and  handed  to  the  borrower  in 
Washington.  When  a  loan  was  paid  off, 
the  borrower  received  a  redemption  cer- 
tificate, presented  it  in  Washington,  and 
got  back  his  pledge.  The  defendant  esti- 
mated the  number  of  persons  applying 
to  the  Washington  office  for  loans  or 
redemption  at  fifty  to  seventy-five  a  day. 
His  Washington  clerk,  a  witness  in  his 
behalf,  put  it  at  from  seventy-five  to  one 
hundred.  We  may  take  it  that  there 
was  a  fairly  steady  stream  of  callers,  as 
is  implied  by  the  automobile  service  be- 
ing maintained.  It  is  said  with  refer- 
ence to  the  charge  of  the  judge,  to  which 
we  shall  advert,  that  there  was  a  ques- 
tion [137]  for  the  jury  as  to  the  de- 
fendant's intent.  But  we  perceive  none. 
There  is  no  question  that  the  defendant 
intentionally  maintained  his  storehouse 
and  managed  his  business  in  the  way 
described.  It  may  be  assumed  that  he 
intended  not  to  break  the  law,  but  only 
to  get  as  near  to  the  line  as  he  could, 
which  he  had  a  right  to  do;  but  if  the 
conduct  described  crossed  the  line,  the 
fact  that  he  desired  to  keep  within  it 
will  not  help  him.  It  jneans  only  that  he 
misconceived  the  law. 

As  to  whether  the  conduct  described 
did  contravene  the  law,  it  is  urged  that 
a  pledgee  has  a  right  to  keep  the 
pledged  property  where  he  likes  and  as 
he  likes,  provided  he  returns  it  in  proper 
condition  when  redeemed.  But  that 
hardly  helps  the  defendant.  To  keep  f or 
return,  whatever  latitude  there  may  be 
as  to  place  and  mode,  is  part  of  the  duty 
of  a  pledgee,  and,  in  the  case  of  one  who 
makes  a  business  of  lending  on  pledges, 
is  as  much  a  part  of  his  business  as  mak- 
ing the  loan.  As  we  read  the  statute,  itF 
prohibition  is  not  confined  to  cases  where 
the  whole  business  is  done  in  Washing 
ton.  If  an  essential  part  of  it  is  dom 
there  and  a  Washington  office  is  used  at 


a  collecting  center,  it  does  not  matter 
that  care  is  taken  to  complete  every  le^ 
transaction  on  the  other  side  of  the  Po- 
tomac. We  cannot  suppose  that  it  was 
intended  to  allow  benefits  so  similar  to 
those  coming  from  business  done  wholly 
in  the  city  to  be  derived  from  aets  done 
there  and  yet  go  free.  We  are  of  opinion 
that,  upon  the  undisputed  evidence,  the 
defendant  was  guilty  of  a  breach  of  the 
law,  and  turn  at  once  to  the  question 
which  seemed  to  warrant  allowing  the 
case  to  be  brought  to  this  court. 

The  question  relates  to  the  charge  of 
the  judge.  The  judge  said  to  the  jury 
that  the  only  question  for  them  to  de- 
termine was  whether  they  believed  the 
concurrent  testimony  of  the  witnesses 
for  the  government  and  the  defendant, 
describing  the  course  of  business  that  we 
have  stated,  and  as  to  which  there  was 
no  dispute.  •  Those  facts,  [138]  he  cor- 
rectly instructed  them,  constituted  an 
engaging  in  business  in  the  District  of 
Columbia.  This  w^s  excepted  to  and 
the  jury  retired.  The  next  day  they 
were  recalled  to  court,  and  were  told 
that  there  really  was  no  issue  of  fact 
for  them  to  decide;  that  they  were 
not  warranted  in  capriciously  saying 
that  the  witnesses  for  the  government 
and  the  defendant  were  not  telling 
the  truth;  that  the  course  of  deal- 
ing constituted  a  breach  of  the  law; 
that  it  was  their  duty  to  accept  this  ex- 
position of  the  law;  that,  in  a  criminal 
case,  the  court  could  not  peremptorily 
instruct  them  to  find  the  defendant 
guilty,  but  that,  if  the  law  permitted,  he 
would.  The  court  added  that  a  failure 
to  bring  in  a  verdict  could  only  arise 
from  a  flagrant  disregard  of  the  evi- 
dence, the  law,  and  their  obligation  as 
jurors.  On  an  exception  being  taken,  the 
judge  repeated  that  he  could  not  tell 
them  in  so  many  words  to  find  the  de- 
fendant guilty,  but  that  what  he  said 
amounted  to  that;  that  the  facts  proved 
were  in  accord  with  the  information, 
and  that  the  court  of  appeals  had  said 
that  that  showed  a  violation  of  law. 

This  was  not  a  case  of  the  judge's 
expressing  an  opinion  upon  the  evidence, 
as  he  would  have  had  a  right  to  do. 
Graham  v.  United  States,  231  U.  S.  474, 
480,  58  L.  ed.  319,  324,  34  Sup.  Ct.  Rep. 
148.  The  facts  were  not  in  dispute,  and 
what  he  did  was  to  say  so,  and  to  lay 
down  the  law  applicable  to  them.  In 
such  a  case  obviously  the  function  of  the 
jury,  if  they  do  their  duty,  is  little  more 
than  formal.  The  judge  cannot  direct  a 
verdict,  it  is  true;  and  the  jury  has  the 
power  to  bring  in  a  verdict  in  the  teeth 
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of  both  law  and  faets.  Bat  the  judge 
always  has  the  right  and  duty  to  tell 
them  what  the  law  id  upon  this  or  that 
state  of  faets  that  may  be  found,  and  he 
ean  do  the  same  none  the  less  when  the 
faets  are  agreed.  If  the  facts  are  agreed, 
the  judge  may  state  that  fact  also;  and 
when  there  is  no  dispute,  he  may  say  so, 
although  there  has  been  no  formal  agree- 
ment. Perhaps  there  was  a  regrettabfe 
peremptoriness  of  tone,  [130]  but  the 
jury  were  allowed  the  technical  right,  if 
it  ean  be  called  so,  to  decide  against  the 
law  and  the  facts,  and  that  is  all  there 
was  left  for  them  after  the  defendant 
and  his  witnesses  took  the  stand.  If  the 
defendant  suffered  any  wrong,  it  was 
purely  formal,  since,  as  we  have  said, 
on  the  facts  admitted,  there  was  no 
doubt  of  his  guilt.  Act  of  February  26, 
1919,  chap.  48,  40  Stat,  at  L.  1181,  Comp. 
Stat.  §  1246,  amending  §  269  of  the 
Judicial  Code;  Act  of  March  3,  1911, 
chap.  231,  36  Stat,  at  L.  1087. 
Judgment  affirmed. 

Mr.  Justice  McReynolds  dissents. 

Mr.  Justice  Brandeis,  dissenting: 
It  has  long  been  the  established  prac- 
tice of  the  Federal  courts  that,  even  in 
criminal  eases,  the  presiding  judge  may 
eomment  freely  on  the  evidence  and  ex- 
press his  opinion  whether  facts  alleged 
have  been  proved.  Since  Sp'>rf  v. 
United  States,  156  U.  S.  51,  39  L.  ed. 
343,  16  Sup.  Ct  Rep.  273,  10  Am.  Grim. 
Rep.  168,  it  is  settled  that,  even  in  crimi- 
nal eases,  it  is  the  duty  of  the  jury  to 
apply  the  law  given  them  by  the  presid- 
ing judg^  to  the  facts  which  they  find. 
But  it  is  still  the  rule  of  the  Federal 
eourts  that  the  jury  in  criminal  cases 
renders  a  general  verdict  on  the  law  and 
the  facts;  and  that  the  judge  is  without 
power  to  direct  a  verdict  of  guilty  al- 
though no  fact  is  in  dispute.  United 
SUtes  V.  Taylor,  3  McCrary,  500, 11  Fed. 
470;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Unit- 
ed States,  27  L.R.A.(N.S.)  756,  96  C.  C. 
A.  646,  172  Fed.  194.  What  the  judge 
is  forbidden  to  do  directly,  he  may  not 
do  by  indirection.  Peterson  v.  United 
States,  130  C.  C.  A.  398,  213  Fed.  920. 
The  judge  may  enlighten  the  under- 
standing of  the  jury,  and  thereby  in- 
fhience  their  judgment;  but  he  may  not 
use  undue  influence.  He  may  advise;  he 
may  persuade;  but  he  may  not  com- 
mand or  eoerce.  He  does  coerce  when, 
without  convincing  the  judgment,  he 
orereomes  the  will  by  the  weight  of  his 
authority.  Compare  Hall  v.  Hall,  L.  R. 
1  Prob.  &  Div.  481,  482,  37  L.  J.  Prob. 
•5  Ii.  ed. 


N.  S.  40,  18  L.  T.  N.  S.  152,  16  Week. 
Rep.  544. 

[140]  The  character  of  the  charge 
in  this  case  is  illustrated  by  the  follow- 
ing paragraph: 

''In  conclusion  I  will  say  that  a  failure 
to  bring  in  a  verdict  in  this  case  can 
arise  only  from  a  wilful  and  flagrant  dis- 
regard of  the  evidence  and  the  law  as  I 
have  g^ven  it  to  you,  and  a  violation  of 
your  obligation  as  jurors.  Of  course, 
gentlemen,  I  cannot  tell  you  in  so  many 
words  to  find  defendant  guilty,  but  what 
I  say  amounts  to  that." 

In  my  opinion,  such  a  charge  is  a 
moral  command;  and,  being  yielded  to, 
substitutes  the  will  of  the  judge  for  the 
conviction  of  the  jury.  The  law,  which, 
in  a  criminal  case,  forbids  a  verdict  di- 
rected ''in  so  many  words,"  forbids  such 
a  statement  as  the  above.^ 

It  is  said  that  if  the  defendant  suf- 
fered any  wrong,  it  was  purely  formal; 
and  that  the  error  is  of  such  a  character 
as  not  to  afford,  since  the  Act  of  Feb- 
ruary 26,  1919,  chap.  48,  40  Stat,  at  L. 
1181,  Comp.  Stat.  §  1246,  a  basis  for  re- 
versing the  judgment  of  the  lower  court. 
Whether  a  defendant  is  found  guilty  by 
a  jury,  or  is  declared  to  be  so  by  a 
judge,  is  not,  under  the  Federal  Consti- 
tution, a  mere  formality.  Blair  v.  Unit- 
ed States,  154  C.  C.  A.  137,  241  Fed.  217, 
230.  The  offense  here  in  question  is 
punishable  by  imprisonment.  Congress 
would  have  been  powerless  to  provide 
for  imposing  the  punishment  except  up- 
on the  verdict  of  the  jury.  Callan  v. 
Wilson,  127  U.  S.  540,  32  L.  ed.  223,  8 
Sup.  Ct.  Rep.  1301;  Thompson  v.  Utah, 
170  U.  S.  343,  42  L.  ed.  1061, 18  Sup.  Ct. 
Rep.  620.  I  find  nothing  in  the  act  to 
indicate  that  it  sought  to  do  so. 

Because  the  presiding  judge  usurped 
the  province  of  the  jury,  I  am  unable  to 
concur  in  the  judgment  of  the  court. 

The  Chief  Justice  and  Mr.  Justice 
Day  concur  in  this  dissent. 


1  Compare  People  v.  Sheldon,  150  N.  Y. 
268,  41  L.R.A.  644,  66  Am.  St.  Rep.  564, 
50  N.  E.  840,  11  Am.  Crim.  Rep.  545;  State 
V.  Bybee,  17  Kan.  462,  2  Am.  Crim.  Rep. 
449;  Meadows  v.  State,  182  Ala.  51,  62  So. 
737,  Ann.  Cas.  1915D,  663;  Randolph  v. 
Lampkin,  90  Ky.  551,  10  L.R.A.  87,  14 
S.  W.  538;  McPeak  v.  Missouri  P.  R.  Co. 
128  Mo.  617,  30  S.  W.  170,  4  Am.  Neg.  Cas. 
806;  State  t.  Tulip,  9  Kan.  App.  454,  60 
Pac.  059;  Lively  ▼.  Sexton,  35  111.  App. 
417.  See  SUrr  v.  United  States,  153  U.  S. 
614,  626,  38  L.  ed.  841,  845,  14  Sup.  Ct. 
Rep.  010. 


141,  142                   SUPREME  COURT  OF  THE  UNITED  STATES.  Oct.  Tn^ 

[141]    ROCK   ISLAND,   ARKANSAS,   A  intenial  revenue  tax  under  the  Act  of 

LOUISIANA     RAILROAD     COMPANY.  August  6, 1909,  chap.  6,  g  38,  36  SUt  at 

*PP''  L.  11,  112,  4  Ted.  Stat.  Anno.  2d  ed.  p. 

*'  260.    It  is  alleeed  that  the  claimant  waa 

UMTED  STATES.  ^^t  „g^ed  ;„"„  doing  bueiueaa  in  the 

la^.  a    n    i).,^,»„-..    a    m  mi  J'e'"'  tor  which  the  tax   was  collected, 

(See  8.  C.  Beporters  ed.  141-143.)  ^^^  ^^^^^  therefore  it  was  not  due.     The 

Internal  revenue  -  recoTery  back  ol  '=<'i"''  <>'  claims  dismissed  the  petition  on 

lllceal  iax  —  condition  precedent  —  ^^^  ground   that  the  claimant  had  not 

appeal.  complied    with    the    conditions    imposed 

The  appeal  to  the  Commissioner  of  by  statute,  and  the  claimant  appealed  to 

Internal  Revenue  tor  the  payment  back  of  a  this  court. 

Ux  illegally  assessed,  which  is  made  by  U.  The  facts   are  simple.     After  the  tax 

S.  Rev.  Stat    S  322«.  a  condition  precedent  ^^s  assessed,  a  claim  for  an  abatement 

m«t  Z  i>^'"„l„1-!;tfS''"''w'    °'  '"a^  ^''  was  sent  to  the  Commissioner  of  Internal 

rfitrm'^reT/'l^.'^a.r  rhlT^^^mtlt^;  K/T^i,"/.'^'^'  ''''■     ^^  °"T'''"  ^» 

had,  before  paymGnt  of  the  tax.  rejected  a  "'   '''^    L*"]    same   year   the   CommiB- 

claim  for  its  abalcment.                                ''  sioner   rejected    the   application,   where- 

(For  other   casts,   lec   inicrnal   RcTCDue.    VII.  Upon,    on    December    2li,     the    clftimant 

ID  Dig«t  Sup,  CL  1008,1  paid  ji,e  (j,jj  ^^it],   interest  and  a  pen- 

[No.  82.)  alty.      So    far    as    appears    there    was 

no    protest    at    the    time    of    payment, 

Submitted  November  S,  1920.     Decided  No-  and   it   is   found    that,   after   it,   nothing 

vember  22,  1020.  was  done   to  secure  repayment  of   the 

tax.     Uy    Rev,    Stat.    §    3226,   amended 

APPEAL  from  the  Court  of  Claims  to  by    Act    of    February    27,    1877,    chap, 

review  the  dismissal  of  a  petition  for  G9.  §  1,  19  Stat,  ot  L.  248,  Comp.  StaL 

the  recovery  back  of  an  alleged  illegal  S   5949.  3   Fed.    Stat.   Anno,   2d  ed.   p. 

tax.     AfRrmed.  1034,  no  suit  shall  be  maintained  in  any 

The  facts  are  stated  in  the  opinion.  court  for  the  recovery  of  any  tax  alleged 

Messrs.    Thomas    P.    IdtUepage    and  to  have  been  illegally  assessed  "until  ap- 

Sidney    F.    Taliaferro    submitted    the  P'  "*•"!'  ^''^%*'""  *""'?  T^  '^  ''"' 

cause  for  appellant:  Commissioner  of  latcmal  Revenue  ac- 

Appellant  made  a  sufficient  appeal  to  <='"''^'°^  to  the  provisjons  of  law  m  that 

the  Commissioner  of  Internal  R^enue,  ^^=f^'  «°/  the  regulations  of  the  See- 

San  Francisco  Sav.  &  L.  Soc.  v.  Cary,  ^^'^^^  °^  .t^"  Treasury  established  m 

2    Sawy.    333,    Fed.    Cas.    No.    12,317-  ii""uance  thereof,  and  a  decision  of  the 

Scbwarzchild   &   S.   Co,  v.  Rucker    143  Commissioner    has    been    had    therein; 

Fed.  656;  Weaver  v.  Ewers.  115  C.  C.  P""ded,'    etc.     Regulations  of  the  Sec- 

A.    219,    195    Fed.    247;    De    Bary    v.  rotary    established    a   procedure    and    . 

Dnnne,162Fed  961  H""  ^  be  used  in  applications  for 
abatement   of   taxes,  and   distinct  onei 

Solicitor  General   Frlenon  submitted  for    claims    for   refunding    them.      Th« 

the  cause  for  appellee.    Mr.  W.  Marvin  claimant  took  the  first  step,  but  not  th« 

Smith  was  on  the  brief:  last. 

A  claim  for  abatement  of  the  assess-  By  Rev.  Stat.  §    3220,  Comp.  Stat.  § 

ment  is  not  an  appeal  to  the  Commis-  5944,  3  Fed.  Stat.  Anno.  2d  ed.  p.  1028, 

aioner  for  a  refund  of  the  taxes,  as  re-  the  Commissioner  of  Internal  Revenue  is 

quired  by  the  statute,  and  its  rejection  authorized  "on  appeal  to  bim  made,  to 

does  not  entitle  the  claimant  to  main-  remit,  refund,  and  pay  back"  taxes  il- 

tain  an  action  in  court.  legally  assessed.     It  is  ni^ed   that  the 

Nichols  V.  United  States,  7  Wall,  122,  "appeal"  to  him  to  remit  made  a  second 

130,  19  L.  ed.  125,  128;  Kings  County  appeal  to  him  to  refund  an  idle  act,  and 

Sav.  Inst.  V.  Blair,  116  U.  S.  200,  205,  satisfied  the  requirement  of  g  3226.    De- 

29  L.  ed.  657,  659,  6  Sup.  Ct.  Rep.  353;  cisions  to  that  effect  in  suits  against  « 

Hastings  v.  Herold,  184  Fed.  759.  collector    are    cited,    the    latest    being 

Mr.  Justice  Holfflea  delivered  the  opin-  If"'"'!/-  Wattles,  —  C.  C.  A.  — ,  266 

ion  of  the  court :  ^^"-  °'°-    °^^  the  words  "on  appeal  to 

This  is  a  elaim  for  a  sum  paid  as  an  •''™  ™*dt"  ?"*""■  ."^  course,  on  appeal  in 
respect  of  the  relief  sought  on  appeal, — 

Note. — As    to    when    taxes    illegally  to  refund  if   refunding   is  what   be  is 

assessed    can    be    recovered    hack— see  asked  to  do.    The  words  of  §  3226  also 

not«    to    Erskine    v.    Van    Arsdale,    21  must  he  taken  to  mean  an  appeal  after 

L.  ed.  U.  S.  63.  payment,  especially  in  view  of  %  3228, 
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requiring  claims  of  this  sort  to  be  pre- 
sentecl  to  the  Commissioner  within  two 
years  after  the  cause  of  action  accrued. 
So  that  the  question  is  of  reading  an  im- 
plied exception  into  the  rule  as  ex- 
pressed, when  substantially  the  same 
objection  to  the  assessment  has  been 
urged  at  an  earlier  stage. 

[148]  Men  must  turn  square  corners 
when  they  deal  with  the  government.  If 
it  attaches  even  purely  formal  condi* 
tions  to  its  consent  to  be  sued,  those 
conditions  must  be  complied  with.  Lex 
non  prscipit  inutilia  (Co.  Litt.  127b) 
expresses  rather  an  ideal  than  an  ac- 
eomplished  fact.  But  in  this  case  we 
eannot  pronounce  the  second  appeal  a 
mere  form.  On  appeal  a  jud^e  some- 
times concurs  in  a  reversal  of  his  de- 
eision  below.  It  is  possible,  as  suggested 
by  the  court  of  claims,  that  the  second 
appeal  may  be  heard  by  a  different  per- 
son. At  all  events,  the  words  are  there 
in  the  statute  and  the  regulations,  and 
the  court  is  of  opinion  that  they  mark 
the  conditions  of  the  claimant's  right. 
See  Kings  County  Sav.  Inst.  v.  Blair,  116 
U.  S.  200,  29  L.  ed.  657,  6  Sup.  Ct.  Rep. 
353.  It  is  unnecessary  to  consider  other 
objections  that  the  claimant  would  have 
to  meet  before  it  could  recover  upon  this 
claim. 

Judgment  affirmed. 


COCA-COLA  COMPANY,!  Petitioner, 

▼. 

KOKE  COMPANY  0^  AMERICA  et  al. 

(See  8.  C.  Reporter's  ed.  143-147.) 

Trademark  —  secondary  meaning  —  In- 
fringement. 

1.  A    secondary   meaning   of   a  trade- 
mark,    indicating     the     owner's     product 

Note. — On  the  effect  of  deception  in 
a  trademark  to  defeat  right  of  action 
for  its  infringement — see  notes  to  Jo- 
seph V.  Macowsky,  19  L.R.A.  53;  John- 
son A  Johnson  v.  Seabury  &  Johnson, 
12  L.R.A.(N.S.)  1201;  Nelson  v.  J.  H. 
Winchell  &  Co.  23  L.R.A.(N.S.)  1151; 
Lawrence  Mfg.  Co.  v.  Tennessee  Mf^. 
Co.  34  L.  ed.  U.  S.  997;  and  Clinton  E. 
Worden  &  Co.  v.  California  Fig  Syrup 
Co.  47  L.  ed.  U.  S.  282. 

1  Substitution  of  the  Coca-Cola  Company 
of  Delaware  for  the  Coca-Cola  Company  of 
Georgia,  and  appearance  of  the  Coca-Cola 
Company  of  ]>elaware  as  the  party  pe- 
titioner herein,  filed  and  entered  November 
24,  1919.  on  motion  of  Mr.  F.  M.  Phelps  for 
the  petitioner. 
iS  li.  ed. 


alone,  may  be  acquired  by  long  use,  so  as 
to  entitle  it  to  protection  in  equity  against 
infringement,  whatever  may  have  been  the 
original  weakness  of  such   trademark. 
[For  other  ca8C8,  see  Trademark,  II.;  IV.  a,  in 

Dlgeist  Sup.  Ct.  IDOS.l 
Trademark  —  Infringement  —  misrep- 
resentation   as    bar    to    relief  — situ- 
ation wiicn  suit  is  begun. 

2.  The  right  of  plaintiff  to  equitable 
relief  against  infringement  of  his  trade- 
mark, where  that  is  contested  on  the 
ground  of  his  own  fraudulent  misrepre- 
sentations to  the  public,  must  be  judjied 
by  the  facts  as  they  were  when  the  suit 
was  begun,  not  by  the  facts  of  a  different 
condition  and  an  earlier  time. 

[For  other  cases,  Hoe  Trademark,  IV.  b,  in  Di- 
gest Sup.  Ct.  lOOS.J 

Trademarlc  —  infringement  —  misrep- 
resentation as  bar  to  equitable  relief. 

3.  The  right  to  relief  against  palpa- 
ble fraud  by  imitation  of  a  trademark  for 
a  beverage  will  not  be  denied  on  the 
ground  that  the  beverage  itself  had  for- 
merly been  sold  under  the  false  representa- 
tion that  it  contained  cocaine  after  that 
element  had  been  eliminated,  where  all 
such  deception  had  ceased  before  the  suit 
was  brought,  and  the  public  had  been 
warned  by  advertising  that  it  must  not  ex- 
pect to  find  that  drug  in  it,  merely  be* 
cause  of  the  possibility  that,  here  and 
there,  an  ignorant  person  might  call  for 
the  drink  with  the  hope  of  incipient  co- 
caine intoxication. 

[For  other  cases,  see  Trademark,  IV.  b,  in  Di- 
gest Sup.  Ct.  1008.1 

Trademark  —  infringement  —  unfair 
competition  —  misrepresentation  as 
bar  to  equitable  relief. 

4.  The  continued  use  of  the  trademark 
Coca-Cola  and  a  label  containing  a  picture 
of  coca  leaves  and  cola  nuts,  in  connoctioh 
with  a  beverage  which  originally  contained 
cocaine,  but  in  which  coco  leaves  are  now 
used  only  after  they  have  been  subjected 
to  a  drastic  process  that  removes  from  them 
every  characteristic  substance  except  a  little 
tannin  and  still  less  chlorophyl,  and  what- 
ever of  cola  nut  is  employed  furnishes  but 
a  small  part  of  the  caflfein  that  is  now  the 
only  element  having  appreciable  effect,  is 
not  such  misrepresentation  as  debars  tYie 
owner  of  the  trademark,  which  has  acquired 
a  secondary  significance,  indicating  his 
product  alone,  from  equitable  relief  against 
infringers,  where,  whatever  may  have  been 
true  of  earlier  advertising,  the  public  is 
now  told  that  it  must  not  expect  and  will 
not  find  cocaine,  and  everything  tending  to 
suggest  cocaine  effects  except  the  name  and 
the  picture  of  the  leaves  and  nuts  has  been 
eliminated. 

[For  other  cases,  see  Trademark,  IV.  b :  Unfair 
Competition,  in  Digest  Sup.  Ct.  1008.] 

Injunction  —  against  infringement  of 
trademark  —  unfair  competition. 

5.  The  owner  of  the  trademark  Coca- 
Cola  for  a  beverage  in  which  caffoin  is  the 
only  element  having  appreciable  effect  can 

I  claim  no  personal  right  to  exclude  another 
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from  using  the  word  "dope"  in  connection  Broder  v.  Zeno  Mauvais  Musie  Co. 

with  a  similar  product.  Fed.   74:   Employing  Printers'   Qub  ▼. 

^^sup.^ct:  lool:]'**'  ^°^"""^*°°'  '•  "*'  *"  ^^^  Dr.  Blosser  Co.  122  Ga.  509,  69  L.R.A. 

Injunction  —  against  infringement  of  ^^*  ^^^  -^.m.  St.  Rep.  137,  50  S.  E.  363, 

trademark  —  unfair  competition.  2  Ann.  Gas.  694;  Peoria  Qas  &  E.  Co.  ▼. 

6.  Injunctive  relief  to  the  owner  of  a  Peoria,  200  U.  S.  48,  50  L.  ed.  365,  26 

trademark  does  not  extend  to  the  product,  Sup.  Ct.  Rep.  214;  Benedictus  v.  Suiii- 

vhere  that  is  free  to  all  who  can  make  it  van,  12  Rep.  Pat.  Cas.  25;  Symonds  v. 

il"^  ejtrinsic  deceiving  element  is  present.  Jones,  82  Me.  302,  8  L.R.A.  570,  17  Am. 

^^^ll'^^^l'^Sol^^^^^  St.  R^p.  485,  19  Atl.  820;  Johnson  A 

Johnson  v.   Seabury  &  Johnson,  69  N. 

[No.  101.]  J.  Eq.  696,  61  Atl.  5;  W.  A.  Gaines  A 

A        J  XT        u     ,o      .  ,«  ,no«     ,^    .^  .  Co.  V.  Tumer-Lookcr  Co.  123  C.  C.  A. 

Argued  November  18  and  19.  1920.    Decided  79    204  Fed.  553;  Diamond  Crystal  Salt 

December  6.  1920.  ^o    v.  Worcester  Salt  Co.  137  C.  C.  A. 

fVN  WRIT  of  Certiorari  to  the  United  ^f'  ^fJi'J%  '^^^  v    Spencer,  238 

yj  states    Circuit    Court    of    Appeals  f.^^^oha         ^'    ^'    ^^'   ^""^    ^^' 

for  the  Ninth  Circuit  to  review  a  de-  "^"mu  '  "^  ^*        ,,  ,  „     .  ... 

cree  which,  reversing  a  decree  of  the  ,  ^*^^    '^^"^^    "coca-cola"    is    a    valid 

District     Court     for     the     District     of  tr/<ie°iark,     acquired     by    priority     of 

Arizona,  remanded   the  cause  with  di-  adoption  and  use  by  petitioner's  prede- 

rections  to  dismiss  the  bill  in  a  suit  to  ^««'7''  V^^,?.f  of.»&^°ally  a  novel,  un- 

enjoin    infringement    of    a    trademark  !J«^^*'  and  alliterative  expression  which, 

and   prevent   unfair   competition.     De-  ^J  associa  ion  and  extenmve  use,  in  fact 

cree   of   Circuit   Court   of  Appeals   re-  »f  "t^fies  the  product  of  petitioner  ex- 

versed  and  that  of  District  Court  modi-  ^lusively,  and  because  whatever  sugges- 

fied  and  affirmed.  tion  of  ingredients  the  name  conveys  is 

See  same  case  below,   167  C.   C.   A.  truthful.  ,      ^    .  ^     01  i>       o  * 

214,  255  Fed.  894.  ^  ^^^^""^A  ^n^  £^«-  Vo  ?^P;  ^Jit 

The  facts  are  stated  in  the  oninion  ^^^'  ^17,  [1904]  1  Ch.  736,  73  L.  J.  Ch. 

ine  lacts  are  stated  in  the  opinion.  ^^   g   ^^^^^32  ^^^^   ^^^   gg^^  9^  L.  T. 

Mr.   Frederick  W.   Lehmann   argued  n.  S.  58,  20  Times  L.  R.  415;  Eastman 

the    cause,    and,    with    Messrs.    Harold  Photographic    Materials    Co.    v.    Comp- 

Hirsch,    Frank    F.    Reed,    Edward    S.  troller-General     [1898]    A.    C.    571,    67 

Rogers,  and  Charles  E.  Rushmore,  filed  L.  J.  Ch.  N.  S.  628,  79  L.  T.  N.  S.  195, 

a  brief  for  petitioner:  15  Rep.  Pat.  Cas.  476,  14  Times  L.  R. 

The   addition    to   coca-cola   syrup   of  527,  47  Week.  Rep.  152;  Lawrence  Mfg. 

caffein  derived  from  sources  other  than  Co.  v.  Tennessee  Mfg.  Co.  138  U.  S.  537, 

the   cola   nut   did   not  make   the  name  546,  34  L.  ed.   997,  1003,  11   Sup.   Ct. 

"coca-cola"   a   misbranding.  Rep.  396;  Reddaway  v.  Benham  [1896] 

United   States   v.   Antikamnia  Chem-  A.  C.  199,  65  L.  J.  Q.  B.  N.  S.  381,  74 

ical  Co.  231  U.  S.  654,  58  L.  ed.  419,  34  L.  T.  N.  S.  289,  13  Rep.  Pat.  Cas.  224, 

Sup.  Ct.  Reo.  222,  Ann.  Cas.  1915A,  49;  44  Week.  Rep.  638,  25  Eng.  Rul.  Cas. 

Cleveland  Stone  Co.  v.  Wallace,  52  Fed.  193;  Elgin  Nat.  Watch   Co.  v.   Illinois 

431;  Jacobs  v.  Beecham,  221  U.  S.  263,  Watch  Case  Co.  179  U.  S.  665,  45  L.  ed. 

55  L.  ed.  729,   31   Sup.   Ct.  Rep.   555;  365,  21  Sup.  Ct.  Rep.  270;  French  Re- 

Thaddeus    Davids    Co.    v.   Davids    Mfg.  public    v.    Saratoga    Vichy    Spring    Co. 

Co.  1  Trade  Mark  Rep.  215,  233  U.  S.  191  U.  S.  427,  435,  48  L.  ed.  247,  248, 

461,  68  L.  ed.  1046,  34  Sup.  Ct.  Rep.  24  Sup.  Ct.  Rep.  145;  Birmingham  Vin- 

648,  Ann.  Cas.  1915B,  322.  egar  Brewery  Co.  v.  Powell   [1897]   A. 

Cocaine  was  eliminated  from  the  bev-  c.  710,  66  L.  J.  Ch.  N.  S.  763,  76  L.  T. 

erage  and  the  early  claims  of  medicinal  N.  S.  792,  14  Rep.  Pat.  Cas.  720,  727; 

virtues  were  abandoned  many  years  be-  Montgomery  v.  Thompson  [1891]  A.  C. 

fore  this  suit  was  instituted.     The  re-  217,  60  L.  J.  Ch.  N.  S.  757,  64  L.  T.  N. 

quirement  of  clean  hands  as  a  condi-  S.  748,  55  J.  P.  756,  6  Rep.  Pat.  Cas. 

tion  of  equitable  relief  is  met  in  this  404,  8  Rep.  Pat.  Cas.  365;  Wotherspoon 

case  by  the  conditions  as  they  existed  v.  Currie,  L.  R.  5  H.  L.  508,  27  L.  T. 

when    this    suit   was    brought,    and    as  N.  S.  393,  42  L.  J.  Ch.  N.  S.  130;  Bag- 

they  had  been  established  by  the  peti-  Hn  v.  Cusenier,  221  U.  S   580,  55  L.  ed. 

tioner  for  many  years  before.  863,  31   Sup.   Ct.   Rep.   669;  Jacobs  ▼. 

Moxie  Nerve  Food  Co.  v.  Modox  Co.  Beecham,  221  U.  S.  263,  55  L.  ed.  729, 

163   Fed.   487;    Pillsbury  v.   Pillsbury-  31  Sup.  Ct.  Rep.  656;  McLean  v.  Hem- 

Wa&hbum  Flour  Mills  Co.  12  C.  C.  A.  ing,  96  U.  S.  245,  254,  24  L.  ed.  828, 

432,  64  Fed.  841,  24  U.  S.  App.  395;  832;  Delaware  &  H.  Canal  Co.  v.  aark» 
100  S54  r.  8. 


CXKXKXILA  00.  T.  KOKB  Ca 


ut 


IS  Waa  3U,  323.  20  L.  ed.  681,  683; 
Hutow  Star  HUL  Co.  v.  Uetcalf,  24C 
U.  S.  403,  60  L.  ed.  n3,  36  Sap.  Ct 
Bep.  357. 

Ifessn.  Bicbard  E.  Sloui  and  Jo- 
Miph  W.  Ballar  ai^ed  the  eanse,  and, 
with  Ifeaars.  Jesse  M.  Littleton  and  C. 
L.  Parker,  filed  a  brief  for  respond- 
enta: 

Plaintiff's  use  of  the  words  "coca- 
eola"  is  calculated  to  deceive  pur- 
ebasers. 

Colgan  T.  Danbeiser,  35  Fed.  150; 
Clotworthy  v.  Schepp,  42  Fed.  62;  Brit- 
ish-American Tobacco  Co.  v.  British- 
American  Cigar  Stores  Co.  306  Fed. 
189;  United  States  v.  Coca  Cola  Co.  241 
U.  S.  265,  60  L.  ed.  895,  36  Sup.  Ct. 
Bep.  573,  Ann.  Cas.  1917C,  487. 

Plaintiff's  attempt  to  correct  the 
false  impression  produced  bj  its  name 
and  labels  wns  futile. 

Clinton  E.  Worden  &  Co.  v.  Califor- 
nia Fig  Syrup  Co.  187  U.  S.  517,  47 
L.  ed.  282,  23  Sup.  Ct.  Rep.  161. 

Plaintiff's  product   was  misbranded. 

United  States  v.  Coca  Cola  Co.  241 
V.  8.  265,  283,  60  L.  ed.  905,  1004,  36 
Sup.  Ct.  Rep.  573,  Ann.  Cas.  1917C, 
487. 

The  goods  to  which  the  mark  is  ap- 
plied mast  continue  substantially  the 
same. 

Nims,  Unfair  Business  Competition 
A  Trademarks,  2d  ed.  1917,  p.  416;  In- 
dependent Bahing  Powder  Co  v.  Boor- 
man,  175  Fed.  448;  Prince  Mfg.  Co.  v. 
Prince's  Metallic  Paint  Co.  135  N.  Y. 
24,  17  L.R.A.  129,  31  N.  E.  990;  United 
States  V.  40  Barrels  &  20  Kegs  of  Coca 
Cola,  191  Fed.  438;  Starey  v.  Chil- 
worth  Gunpowder  Co.  L.  R.  24  Q.  B. 
Div.  90,  59  L.  J.  Mag.  Cas.  N.  S,  13,  62 
L  T.  N.  8.  73,  38  Week.  Rep.  204,  17 
Cox,  C.  C.  55,  54  J.  P.  436. 

Parallel  cases  are: 

Clotworthy  v.  Schepp,  42  Fed.  62; 
Leach  v.  Scarff,  188  Fed.  446;  Mozie 
Nerve  Food  Co.  t.  Modox,  152  Fed. 
493;  Clinton  E.  Worden  &  Co.  v.  Cali- 
fornia Fig  Svrup  Co.  187  U.  S.  516,  47 
L  ed.  282,  23  Sup.  Ct.  Rep.  161 ;  Cali- 
fornia Fig  Syrup  Co,  v.  Putnam,  66 
Fed.  750;  California  Fig  Syrup  Co.  v. 
Frederick  Slcarns  A  Co.  33  L.R.A.  56, 
20  C.  C.  A.  22,  43  U.  S.  App.  234,  73 
Fed.  814, 

The  words  "coca-cola"  were  not  a 
valid  trademark. 

Amoskeag  Mfg.  Co.  v.  Spear,  2 
Sandf.  590;  Delaware  &  H.  Canal  Co. 
V.  Clark,  13  Wall.  311,  20  L.  ed.  581; 
Arooakeag  Mfg.  Co.  v.  Trainer,  101  U. 
8.  51,  25  U  ad.  993;  Brown  Caiemieal 


Co.  v.  Meyer,  139  U.  S.  640,  36  L.  ad. 
247,  U  Sup.  Ct.  Rep.  625;  Columbia 
MiU  Co  V.  Alcorn,  150  U.  S.  464,  37 
L.  ed.  1147,  14  Sup.  Ct.  Rep.  151; 
Standard  Paint  Co.  v.  Trinidad  Asphalt 
Mfg.  Co.  220  U.  S.  446,  65  L.  ed.  536, 
31  Sup.  Ct.  Rep.  456;  38  Cyc.  857,  858; 
28  Am.  &  Eng.  Enc.  Law,  375;  Colgan 
V.  Danheiser,  35  Fed.  150;  British- 
American  Tobacco  Co.  v.  British  Amer- 
ican Cigar  Stores  Co.  206  Fed.  189;  Be 
Meyer  Bros.  Coffee  &  Spice  Co.  32  App. 
D.  C.  277;  Alleghany  Fertilizer  Co,  v. 
Woodside,  1  Hughes,  115,  Fed.  Cas.  No. 
206;  Caawell  v.  Davis,  58  N.  T.  223,  17 
Am.  Rep.  233 ;  Rurof  ord  Chemical 
Works  V.  Muth,  1  L.R.A.  44,  35  Fed. 
524;  Clotworthy  v,  Schepp,  42  Fed.  62; 
Schmidt  v.  Brieg,  100  Cal.  672.  22 
L.R.A.  790,  35  Pac.  623;  Paria  Medi- 
cine Co.  V.  W.  H.  Hill  Co.  42  C.  C.  A. 
227,  102  Fed.  148;  Computing  Scale 
Co.  V.  Standard  Computing  Scale  Co. 
55  C.  C.  A.  459,  118  Fed.  9G5;  Searle  ft 
H.  Co.  V.  Warner,  50  C.  C.  A.  321,  112 
Fed.  874;  Peter  Schoenhofen  Brewing 
Co.  T.  Maltine  Co.  30  App.  D.  C.  340; 
Kentucky  Distilleries  &  Warehouse  Co. 


'.  Old  Lexington  Club  Distilling  Co.  31 
ipp.  D.  C.  223;  JoTin  T.  Dyer  Quarry 
Co.    V.    Schuylkill    Stone    Co.    185    Fed. 


557;  Kello^  Toasted  Corn  Flakes  Co. 
V.  Quaker  Oata  Co.  149  C.  C.  A.  77,  235 
Fed.  657;  Coca  Cola  Co.  v.  Deacon 
Brown  Bottling  Co.  200  Fed.  105;  Coca 
Cola  Co.  V.  Nashville  Syrup,  200  Fed. 
154. 

As  to  the  character  of  proof  re- 
quired to  establish  a  secondary  mean- 
ing of  descriptive  words,  see 

Cellular  Clothing  Co.  v.  Mazton  ft 
Murray,  15  Rep.  Pat.  Cas.  602;  a.  c. 
[1899]  A.  C.  326,  68  L.  J.  P.  C.  N.  8. 
72,  80  L.  T.  N.  S.  809,  16  Rep.  Pat.  Cas. 
397;  Burberry  v.  J.  C,  Cording  ft  Co.  26 
Rep.  Pat.  Caa.  700;  Bile  Bean  Mfg.  Co. 
V.  Davidson,  23  Rep.  Pat.  Cas.  732;  Pels 
V.  Stephenson  Bros.  21  Rep.  Pat.  Cas. 
89;  S.  Chivers  ft  Sons  v.  S.  Chivere  ft 
Co.  17  Rep.  Pat.  Cas.  42L 

Plaintiff  is  not  entitled  to  a  monop- 
oly on  the  popular  nicknames  of  cola 
beverages.    , 

Coca-Cola  Co.  v.  Cbero-Cola  Co.  10 
Trademark  Rep.  94;  Rumford  Chemical 
Works  T.  Muth,  1  L.R.A.  44,  35  Fed. 
529;  Winchester  Repeating  Arms  Co.  v. 
Peters  Cartridge  Co,  30  App.  D.  C.  505; 
Saxlehner  v.  Wagner,  216  U.  S.  375,  64 
L.  ed.  625,  30  Sup.  Ct.  Rep,  298. 

Mr.    Justice    Holmes    delivered    the 
opinion  of  the  court: 
Tbii  is  a  bill  in  eqni^  brought  b;  the 
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Coca-Cola  Company  to  prevent  the  in- 
fringement of  its  trademark  "Coca-Cola," 
and  unfair  competition  with  it  in  its  busi- 
ness of  making  and  selling  the  beverage 
for  which  the  trademark  is  used.  The 
district  court  gave  the  plaintiff  a  decree. 
235  Fed.  408.  This  was  reversed  by  the 
circuit  court  of  appeals.  167  C.  C.  A. 
214,  255  Fed.  894.  Subsequently  a  writ 
of  certiorari  was  granted  by  this  court. 
2ri0  U.  S.  637,  63  L.  ed.  1183,  39  Sup. 
Ct.  Rep.  493. 

[145]  It  appears  that  after  the 
plaintiff's  predecessors  in  title  had  used 
the  mark  for  some  years,  it  was  regis- 
tered under  the  Act  of  Congress  of 
March  3,  1881  (21  Stat,  at  L.  602, 
chap.  138),  and  again  under  the  Act 
of  February  20,  1905  (chap.  592, 
33  Stat,  at  L.  724,  Comp.  Stat.  § 
9485,  9  Fed.  Stat.  Anno.  2d  ed.  p. 
747).  Both  the  courts  below  agree 
that,  subject  to  the  one  question  to 
be  considered,  the  plaintiff  has  a  right  to 
equitable  relief.  Whatever  may  have 
been  its  original  weakness,  the  mark  for 
years  has  acquired  a  secondary  signifi- 
cance, and  has  indicated  the  plaintiff's 
product  alone.  It  is  found  that  defend- 
ant's mixture  is  made  and  sold  in  imita- 
tion of  the  plaintiff's,  and  that  the  word 
"Koke"  was  chosen  for  the  purpose  of 
reaping  the  benefit  of  the  advertising 
done  by  the  plaintiff,  and  of  selling  the 
imitation  as  and  for  the  plaintiff's  goods. 
The  only  obstacle  found  by  the  circuit 
court  of  appeals  in  the  way  of  continu- 
ing the  injunction  granted  below  was  its 
opinion  that  the  trademark  in  itself,  and 
the  advertisements  accompanying  it, 
made  such  fraudulent  representations  to 
the  public  that  the  plaintiff  had  lost  its 
claim  to  any  help  from  the  court.  That 
is  the  question  upon  which  the  writ  of 
certiorari  was  granted,  and  the  main  one 
that  we  shall  discuss. 

Of  course,  a  man  is  not  to  be  protected 
in  the  use  of  a  device  the  very  purpose 
and  effect  of  which  is  to  swindle  the  pub- 
lic. But  the  defects  of  a  plaintiff  do  not 
offer  a  very  broad  ground  for  allowing 
another  to  swindle  liim.  The  defense  re- 
lied on  here  should  be  scrutinized  with 
a  critical  eye.  The  main  point  is  this: 
Before  1900  the  beginning  of  the  good 
will  was  more  or  less  helped  by  the  pres- 
ence of  cocaine,  a  drug  that,  like  alcohol 
or  caffein  or  opium,  may  be  described  as 
a  deadly  poison  or  as  a  valuable  item  of 
the  pharmacopoea,  according  to  the  rhe- 
torical purposes  in  view.  The  amount 
seems  to  have  been  very  small,  but  it  may 
have  been  enough  to  begin  a  bad  habit, 
and  after  the  Food  and  Drug  Act  of 
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June  30,  1906  (chap.  3915,  34  SUt.  at  L. 
768,  Comp.  Stat.  §  8717,  3  Fed.  Stat. 
Anno.  2d  ed.  p.  358),  if  not  earlier,  long 
before  this  [146]  suit  was  brought,  it 
was  eliminated  from  the  plaintiff's 
compound.  Coca  leaves  still  are  used, 
to  be  sure,  but  after  they  have  been 
subjected  to  a  drastic  process  that 
removes  from  them  every  character- 
istic substance  except  a  little  tannin 
and  still  less  chlorophyl.  The  e<^ 
nut,  at  best,  on  its  side  fumi^es 
but  a  very  small  portion  of  the  caffein, 
which  now  is  the  only  element  that  has 
appreciable  effect.  That  comes  mainly 
from  other  sources.  It  is  argued  that 
the  continued  use  of  the  name  imports  a 
representation  that  has  ceased  to  be  truSi 
and  that  the  representation  is  reinforced 
by  a  picture  of  coca  leaves  and  cola  nuts 
upon  the  label,  and  by  advertisements, 
which,  however,  were  many  years  before 
this  suit  was  brought,  that  the  drink  is 
an  ''ideal  nerve  tonic  and  stimulant,"  ete., 
and  that  thus  the  very  thing  sought  to 
be  protected  is  used  as  a  fraud. 

The  argument  does  not  satisfy  us.  We 
are  dealing  here  with  a  popular  drink, 
not  with  a  medicine,  and  although  what 
has  been  said  might  suggest  that  its  at- 
traction lay  in  producing  the  expecta- 
tion of  a  toxic  effect,  the  facts  point  to 
a  different  conclusion.  Since  1900  the 
sales  have  increased  at  a  very  great  rate, 
corresponding  to  a  like  increase  in  ad- 
vertising. The  name  now  characterizes 
a  beverage  to  be  had  at  almost  any  soda 
fountain.  It  means  a  single  thing  com- 
ing from  a  single  source,  and  well  known 
to  the  community.  It  hardly  would  be 
too  much  to  say  that  the  drink  character- 
izes the  name  as  much  as  the  name  the 
drink.  In  other  words,  Coca-Cola  prob- 
ably means  to  most  persons  the  plaintiff's 
familiar  product,  to  be  had  everywhere, 
rather  than  a  compound  of  particular 
substances.  Although  the  fact  did  not 
appear  in  United  States  v.  Coca-Cola  Co. 
241  U.  S.  265,  289,  60  L.  ed.  995,  1006,  36 
Sup.  Ct.  Rep.  573,  Ann.  Cas.  1917C,  487, 
we  see  no  reason  to  doubt  that,  as  we  have 
said,  it  has  acquired  a  secondary  mean- 
ing in  which,  perhaps,  the  product  is 
more  emphasized  than  the  producer,  but 
to  which  the  producer  is  entitled.  The 
coca  leaves  and  whatever  of  cola  nut  is 
[147]  employed  may  be  used  to  justi- 
fy the  continuance  of  the  name,  or 
they  may  affect  the  flavor,  as  the 
plaintiff  contends,  but  before  this  suit 
was  brought  the  plaintiff  had  adver- 
tised to  the  public  that  it  must  not 
expect  and  would  not  find  eocaine, 
and  had  eliminated  everything  tending  tp 
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_  i  cocaine  effects  exeept  the  name 
and  th«  picture  of  the  leaves  and  nuts, 
wfaidi  probably  conveyed  little  or  noth- 
ing to  most  who  saw  it.  It  appears  to 
na  that  it  would  be  going  too  far  to  deny 
the  plaintiff  relief  against  a  palpable 
fraoa  because  possibly  here  and  there  an 
ignorant  person  might  call  for  the  drink 
with  the  hope  for  incipient  cocaine  in- 
tozieation.  The  plaintifTs  position  must 
be  judged  by  the  facts  as  tbey  were 
wheo  the  suit  was  b<^un,  not  by  the  facts 
at  a  different  condition  and  an  earlier 
time^ 

The  decree  of  the  district  court  re- 
•bsins  the  defend snt  from  using  the 
word  "Dope."  The  plaintiff  illustrated 
in  a  very  striking  way  the  fact  that  the 
word  is  one  of  the  most  featureless 
known  even  to  the  language  of  those 
who  are  incapable  of  discriminatin);; 
speech.  In  some  places  it  would  be  used 
to  call  for  Coca-Cola.  It  equally  wonld 
have  been  used  to  call  for  anything  else 
having  about  it  a  faint  aureole  of  poison. 
It  does  not  suggest  Coca-Cola  by  sim< 
ilarity,  and  whatever  objections  there 
may  be  to  its  UBe,^ohjections  which  the 
plaintiff  equally  makes  to  its  application 
to  Coca-Cola, — we  see  no  ground  on 
which  the  plaintiff  can  claim  a  personal 
li^ht  to  eiclade  the  defendant  from 
using  it 

The  product,  including  the  coloring 
matter,  is  &ee  to  all  who  can  make  it  if 
no  extrinsic  deceiving  element  is  present. 
The  injunction  shonid  be  modiQed  also 
in  this  respect. 

Decree  reversed. 

Decree  of  District  Court  modified  and 
affirmed. 
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taalma  ^  Jnrisdictlon  —  tort. 

A  claim  sfiainst  the  United  State* 
Whieli  reels  upon  payinentB  for  maintenance 
and  medical  care  of  alien  immigrants,  al- 
llgad  to  have  been  made  by  a  eteunBhip 
company  under  duress  because  at  wrongful 
•nd  tortioua  acts  of  Federal  offlcisls,  with- 
out authority  Of  law,  in  coercing  the  claim- 
ant to  pay  the  lume  demanded.  Is  not 
jnrtlciable  tn  tbe  court  of  claims  under 
tin  Judicial  Code,  |  146,  being  a  claim 
junnding  is  tort,  within  the  exception  made 
by  that  tsetioa. 

I  For    olber    caKa    ee*    Cislan,    12B-1S1,    in 
DIaeet  Bap.  Ct.  1908.1 
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A  FPEAIi  from  the  Court  of  Claims 
^  to  review  a  judgment  holding  the 
United  States  liable  for  payments  for 
maintenance  and  medical  care  of  alien 
immigrants,  alleged  to  have  been  made 
by  a  steamship  company  under  duress. 
Reversed  and  cause  remanded,  with  in- 
structions to  dismiss  the  petition. 

See  same  case  below,  63  Ct.  CI.  522. 

The  facts  are  stated  in  the  opinion. 

Assistant  Attorney  General  OlTll 
ai^ed  the  cause  and  filed  a  brief  for 
appellant: 

The  petition  asserts  a  claim  over 
which  the  court  of  claims  had  no  juris* 
diction. 

Gibbons  v.  United  States,  8  Wall. 
269,  19  L.  ed.  453;  Morgan  v.  United 
States,  14  Wall.  531,  535,  20  L.  ed.  738, 
739;  Laogford  v.  United  States,  101  U. 
8.  341,  343,  25  L.  ed.  1010,  1011;  SchU- 
linger  v.  United  States,  155  U.  S.  163, 
1S9,  39  L.  ed.  108,  110,  16  Sup.  Ct.  Rep. 
85  i  Russell  v.  United  States,  182  U.  S. 
516,  530,  535,  45  L.  ed.  1210,  1215,  1217, 
21  Sup.  Ct.  Rep.  899;  Hariey  v.  United 
States,  198  U.  8.  229,  234,  49  L.  ed. 
1029,  1030,  25  Sup.  Ct.  Rep.  634; 
Juragua  Iron  Co.  v.  United  States,  212 
U.  S.  297,  309,  310,  53  L.  ed.  520,  634, 
525,  29  Sup.  Ct.  Rep.  335;  Crosier  v. 
Fried.  Krnpp  Aktiengesellschaft,  224 
U.  S.  290,  303,  304,  56  L.  ed.  771,  775, 
776,  32  Sup.  Ct.  Rep.  488;  Peabody  v. 
United  States,  231  U.  S.  530,  539,  68 
L.  ed.  351,  353,  34  Sup.  Ct.  Rep.  159; 
United  States  v.  Buffalo  Pitta  Co.  234  U. 
S.  228,  232,  58  L.  ed.  1290,  1292,  34 
Sup.  Ct.  Rep.  840;  Basso  v.  United 
States,  239  U.  S.  602,  60  L.  ed.  462,  36 
Sup.  Ct.  Rep.  226;  Tempel  v.  United 
States,  248  U.  S.  121,  63  L.  ed.  162,  39 
Sup.  Ct.  Rep.  56;  Ball  Engineering  Co. 
V.  J.  G.  White  &  Co.  250  U.  S.  46,  63 
L.  ed.  835,  39  Sup.  Ct.  Rep.  393. 

Mr.  Howard  Hanafleld  argued  th« 
cause,  and,  with  Messrs.  -  Franklin 
Grady  and  Lucius  H.  Beers,  filed  a 
brief  for  appellee: 

The  claim  sued  on  is  founded  both 
npon  a  law  of  Congress  and  upon  a 
regulation  of  an  executive  department 
of  the  government,  and  the  comt  of 
claims  clearly   had  jurisdiction. 

Fatton  V.  Brady,  184  U.  S.  608,  611, 
46  L.  ed.  713,  22  Sup.  Ct.  Bep.  493; 
Dooley  v.  Unitad  States,  182  U.  S.  2ZZ, 
224,  46  L.  ed.  1074,  1078,  21  Sop.  Ct. 
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Bfep.  762;  United  States  v.  Lynah,  188 
U.  S.  445,  47  L.  ed.  539,  23  Sup.  Ct. 
Rep.  349. 

[150]  Mr.  Justice  Day  delivered  the 
opinion  of  the  court: 

A  suit  was  brought  in  the  court  of 
claims  by  the  Holland- American  Line 
to  recover  from  the  United  States  for 
the  co6t  of  the  maintenance  and  med- 
leal  care  furnished  by  the  United 
States  for  certain  aliens  brought  by 
the  plaintiff  to  this  country  on  the 
steamers  of  its  line,  which  it  had  been 
required  tb  pay.  '■ 

.  The  petition  sets  forth  that  the  Unit- 
ed States  immigration  officials  tempo- 
rarily detained  some  aliens  in  hospi- 
tals because  th^y  were  alleged  to  be 
suffering  from  temporary  illness,  or 
accompanied  aliens  who  were  so  suffer- 
ing, and  subsequently  permitted  them 
to  enter  the  country;  thcf  aliens  were 
detained '  and  subsequently  admitted 
Under  the  act  of  Congress  known  as  the 
Immigration  Act,  passed  February  20, 
1907  [34  Stat,  at  L.  898,  chap.  1134, 
Comp.  Stat.  §  4242,  3  Fed.  Stat.  Anno. 
2d  ed.  p.  6371.  It  is  stated  that  the 
Secretary  of  Commerce  and  Labor  and 
the  Commissioner-General  of  Immigra- 
tion, and  their  subordinates,  claiming 
to  act  under  the  authority  of  the  Immi- 

gation  Act,  rendered  to  the  petitioner 
om  month  to  month  bills  for  the  hos- 
pital treatment  and  maintenance  of  the 
aliens  so  detained  and  subsequently  ad- 
mitted. Certain  regulations  of  the 
Commissioner-General  of  Immigration 
are  cited;  and  it  is  alleged  that  the 
United  States  officials  threatened  that 
if  the  bills  were  not  paid,  thereafter  all 
aliens  so  brought  to  this  country  would 
be  held  on  board  ship  until  their  appli- 
cation for  admission  to  the  United 
States  should  be  finally  adjudicated. 
It  is  set  forth  that  on  all  vessels  arriv- 
ing in  the  port  of  New  York  there  were 
aliens  who  were  temporarily  detained 
and  subsequently  admitted;  that  deten- 
tion on  board  ship  would  have  delayed 
the  sailing  of  petitioner's  vessels  from 
periods  varying  from  a  few  days  to  sev- 
eral weeks.  The  threats  were  actually 
carried  out,  at  least,  in  one  instance, 
and  if  vessels  were  so  detained,  the  re- 
sult would  have  been  not  merely  great 
inconvenience  and  financial  loss  to  the 
petitioner,  [151]  but  a  complete  dis- 
ruption of  oceanic  commerce  in  the  port 
of  New  Tork  and  the  United  States. 
^Consequently,  the  petitioner  paid,  un- 
der- duress  and  involuntarily,  the  bills, 
whe^  r^dered.'' 


It  is  alleged  that  the  exactiou  of  sueb 
payments  of  the  petitioner,  and  the 
making  of  such  threats,  were  entirely 
without  warrant  of  law;  that  the  Ihh 
migration  Act  provides  that  where  • 
suitable  building  is  used  for  the  deten- 
tion and  examination  of  aliens,  the  im- 
migration officials  shall  there  take 
charge  of  such  aliens,  and  the  transpor- 
tation companies  shall  be  relieved  of 
the  responsibility  for  their  detention 
thereafter;  that  there  was  in  the  port 
of  New  Tork  a  suitable  building  for  the 
detention  and  examination  of  aliens; 
that. the  Immigration  Act  required  peti- 
tioner to  pay  the  United  States  $4  for 
each  alien  entering  the  United  Statea 
01^  its  vessels;  that  the  aliens  whose 
hospital  and  maintenance  expense  bills 
were  rendered  to  and  paid  by  the  peti- 
tioner were  detained  and  examined  and 
subsequently  admitted  to  the  United 
States,  pursuant  to  the  requirements  of 
the  Immigration  Act;  that  special  ap- 
propriations have  been  made  for  all  ex- 
penses of  the  enforcement  of  the  laws 
regulating  the  immigration  of  aliens  in- 
to the  United  States,  so  that  there  has 
always  been  an  available  fund  in  the 
United  States  Treasury  for  the  pay- 
ment of  the  expenses  of  regulating  the 
immigration  of  aliens  into  the  United 
States,  including  the  hospital  bills  re- 
ferred to  above. 

Petitioner  recites  disagreement,  as  to 
such  charges,  between  the  Secretary  of 
Commerce  and  Labor  and  the  steamship 
companies  transporting  aliens  to  the 
United  States,  and  sets  forth  that 
an  action  was  brought  by  the  United 
States  in  the  United  States  district 
court  for  the  southern  district  of  New 
York  against  the  petitioner,  to  recover 
hospital  charges  for  aliens  brought  to 
the  port  of  New  York  and  temporarily 
detained  and  subsequently  admitted.  A 
judgment  in  favor  of  the  company  was 
[152]  subsequently  reviewed  by  the 
circuit  court  of  appeals,  and  was  there 
affirmed.  See  128  C.  C.  A.  628,  212 
Fed.  116,  affirmed  by  an  equally  divid- 
ed court,  235  U.  S.  686,  59  L.  ed.  424, 
35  Sup.  Ct.  Rep.  203. 

It  is  further  alleged  that  the  exaction 
from  the  claimant  of  the  above-men- 
tioned hospital  charges  under  duress 
was  in  violation  of  its  rights  and  priv- 
ileges secured  to  petitioner  as  a  subject 
of  the  Kingdom  of  the  Netherlands  un- 
der the  Constitution  of  the  United 
States,  by  the  treaties  between  the 
United.  States  and  the  Kingdom  of  the 
Netlierlands  and  the  lawa  of  the  United 
States;   that  the  amounts  thus  unlaw- 
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folly  «zaeted  from  the  claimuit  wen  L.  «d.  453!  Morgan  v.  United  State*,  14 

remitted  to  the  eommissioner  of  immi-  Wall.  631,  20  L.  ed.  738;  Hill  v.  United 

gntioa  at  the  port  of  Kew  York,  u  re-  States,  149  U.  S.  593,  37  L.  ed.  B62,  13 

quired  by  him.  Snp.  Ct.  Rep.  1011;  Sohillinger  t.  Unit' 

There  being  no   demurrer,   plea,   an-  ed  States,  165  U.  S.  163,  39  L.  ed.  108. 

■wer,    eounterelaim,    set-off,     claim    of  15  Snp.  Ct.  Bop.  85;  United  States  t. 

damagea,    demand,    or    defeoBa    in    the  Buffalo  Pitts  Co.  234  U.  S.  228,  58  h.  ed. 

premiaes    on    the    part   of    the    United  1290,  34  Sup.  Ct.  Rep.  840;  Tempel  t 

States,   the  court  of  elaima  directed  a  United  States,  248  IT.  8.  121,  63  L.  ed. 

general  traverse  under  the  rules  of  the  162,  39  Sup.  Ct.  Rep.  56;  Ball  Engineer- 

eonrt,  and  afterwards  made  findings  of  ing  Co.  v.  J.  O.  White  ft  Co.  250  U.  8; 

fact,    and,    substantially    following    the  46,  63  L.  ed.  835,  39  Sup.  Ct.  Rep.  393i 

deciaioD  of  the  circuit  oonrt  of  appeals.  The  appellee  relies   upon   and   quotea 

supra,  held  the  United  States  liable  for  certain  expressions  found  in  the  opinion 

the  payments  exacted.  delivered  in  Dooley  v.  United  States,  182 

Ab  to  the  claim  that  tha  plaintiff  had  U.  S.  222,  45  L.  ed.  1074,  21  Sup.  Ct. 

bound   itself  by  contract  to  pay  these  Rep.  762.     In  Basso  v.   United  States, 

charges,  the  court  held  that  the  claim.  239  U.  S.  602,  60  L.  ed.  462,  36  Sap.  Ct.- 

ant  was  coerced  into  making  tha  eon-  Rep.  226,  suit  was  brought  in  the  court 

tract  by  threats  of  the  defendant  which  of    claims    for    the    illegal    arrest    and 

would    have    destroyed    the    plaintiffs  imprisonment    of   the    claimant    upon    K 

business  if  ever  eieeuted.  charge  of  having  imported  goods  from' 

The    government    contends    that    the  the  United  States  into  Porto  Rico  with-' 

claim  thus  presented  was  one  sounding  out  having  made  entry  of  the  same  un- 

in   tort,   and,    consequently,   not   within  der  an  act  of  Congress  which   tbe  ap- 

the  jurisdiction  of  the  court  of  claims,  pellant  alleged  was  not  in  force  in  Porto 

•ad  that  the  petition  should  have  been  Rico.    It  was  alleged  that  the  court  was 

dinnissed.  without  jurisdiction,  and  that,  therefore,' 

The    jurisdiction    of     the    court    of  tbe  trial,  conviction,  and  sentence  of  im-' 

elaima  resta  upon  g  145  of  the  Judicial  prisonment  deprived  him  of  bis  liberty 

Code    [36  Stat,   at  L.  1136,  chap.  231,  without  due  process  of  law,  in  violation: 

Comp.   Stat  §  1136    (1),   5   Fed.   Stat,  of  the  Constitution.     The  United  States 

Anno.  2d  ed.  p.  649],  re-enactment  of  filed  a  general    [154]    traverse  of  the 

the  Tucker  Act  of  March  3,  1887    [24  petition,    and    subsequently    moved    to 

Stat,  at  L.  505,  chap.  359].     The  juris-  Hismiss  upon  the  ground  that  the  court 

diction  conferred  includes:  had  no  jurisdiction,  as  the  action  aound- 

"AU    claims     (except    for    pensions)  ed  in  tort.    This  motion  was  sastained  in 

founded  upon   the   Constitution   of   the  t],e  court  of  claims,  and  an  appeal  taken' 

United  States  or  any  law  of  Congress,  to  this  court.     Speaking  of  the  conten- 

[ISS]  upon  any  regulation  of  an  execu-  tion  of  the  appellant  that  tbe  court  of 

live  department,  upon  any  contract,  ex-  claims  bad  jurisdiction,  this  court  said : 

press  or  implied,  with  the  government  of  <'He,  however,  contends  that  the  court 

the  United  Stetea,  or  for  damages,  liqui-  of    claims    has    jurisdiction    under    the 

dated     or    unliquidated,    in     cases    not  Tucker  Act  over  claims  ex  delicto  found- 

lonnding   in    tort,    in    respect    of   which  ^  up^o  the  Constitution  of  the  United 

claims  the  party  would  be  entitled  to  re-  States.    And  this,  he  further  contends,  is 

dreaa   againat    the   United    States   either  supported    by    the    recent    decisions    of 

in  a  court  of  law,  equity,  or  admiralty,  tijjg    „ourt,    and    reUes    especially    upon 

if  the  United  States  were  suable  p^lgy  ,    United  States,  supra. 

We  think  that  the  statement  of  the  wg^  t^at  case  did  not  overrole  Behil- 

snbstanee  of  the  petitioner;s  claim,   as  y          ^    United  States,  155  U.  S.  163, 

•bove  set  forth,  BhowB  that  It  rested  up-  ^^^    ^^     j(,g    ^5    g         Q^    ^        gg 

on  paymenta  alleged  to  have  been  made  ^^.^    ^^^^^j '           ^^^^  ^.^^^^^  ^_' 

and«  duress  because  of   the  wTOngfuI  •             ^^^t^^tion,  and  that  he  has 

and  tortious  acts  of  olnciala  or  the  Unit-  .  ■'.,                  ■.      .               _i    l        al 

«d    States   government,   acting    without  '«>**>'"   ingenuity    to   suggest   how    the 

authority  of  law  in  coercing  the  claim-  court  can  now  decide  the  case  at  bar  in 

ant  to  pay  the  sums  demanded.  appellant's  favor  without  at  least  by  im- 

In  many  decisions  of  this  court  it  has  pbeation  overruling  the  Schillinger  Case, 

been  held  that  by  the  provisions  of  the  We    are    not    disposed    to    overrule    the 

Tucker    Act    the    government    did    not  casCi   «ther  directly   or  by   implication." 

subject  itself  to  liability  for  the  torts „■■■,'••,• 

or  wrongful  acts  of  its  ofBoers.     Gib-  "The    Dooley    Case    and    cases    subse-' 

bons  V.  United  States,  8  Wall  269,  19  quent  to  it  which  are  relied  upon  by  ttie. 
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appellant  concerned  the  exaction  of  du- 
ties or  taxes  by  the  United  States  or  its 
ofiScerSy  or  property  taken  by  the  govern- 
ment for  public  purposes.  In  such  cases 
jurisdiction  in  the  court  of  claims  for  the 
recovery  of  the  duties  aM  taxes  or  for 
the  value  of  the  property  taken  was  de- 
clared. 

''In  the  case  at  bar  (assuming  as  true 
all  that  is  charged)  there  was  a  wrong 
inflicted,  if  a  wrong  can  be  said  to  have 
been  inflicted  by  the  sentence  of  a  court 
legally  constituted  after  judgment  upon 
issues  openly  framed   by   the  opposing 

Sarties,  both  of  fact  and  the  applicable 
iWy  whether  that  law  was  §§  2865  and 
3082  of  the  Revised  Statutes  (Comp. 
Stat.  §§  5548,  5785,  2  Fed.  Stat.  Anno. 
2d  ed.  pp.  1003,  1168)  or  the  Constitu- 
tion of  the  United  States.  But,  conced- 
ing that  a  wrong  was  inflicted  through 
these  judicial  forms,  the  case  neverthe- 
less is  of  different  character  from  the 
Dooley  [155]  Case,  as  was  also  the 
Schillinger  Case.  The  latter  case 
passed  upon  the  jurisdiction  of  the 
court  of  claims  in  actions  founded  on 
tort,  and  declared  the  general  prin- 
ciple to  be,  based  on  a  policy  im- 
posed by  necessity,  that  governments 
are  not  liable  <155  U.  S.  p.  167)  'for 
unauthorized  wrongs  inflicted  on  the 
citizen  by  their  officers,  though  occur- 
ring while  engaged  in  the  discharge 
of  official  duties.'  And  it  was  further 
said  (p.  168) :  'Congress  has  wisely  re- 
served to  itself  the  right  to  give  or  with- 
hold relief  where  the  claim  is  founded 
on  wrongful  proceedings  of  an  oflicer  of 
the  government.'  Gibbons  v.  United 
Stotes,  8  Wall.  269,  275,  19  L.  ed.  453, 
454;  Morgan  v.  United  States,  14  Wall. 
631,  534,  20  L.  ed.  738,  739." 
;  The  principle,  reaflirraed  in  the  case 
just  quoted,  is  applicable  here  for  the 
reason  that  the  claim  presented  sounded 
in  tort,  and  was  in  substance  an  action 
to  recover  for  the  wrongful  acts  of  the 
United  States  officials  in  compelling  the 
claimant  to  pay  under  duress  and  with- 
out authority  of  law  the  sums  sued  for. 
Following  the  well-established  construc- 
tion of  the  Tucker  Act,  as  declared  in 
many  cases  in  this  court,  we  think  that 
the  Court  of  Claims  should  have  dis- 
missed the  petition  because  it  presented 
a  claim  not  within  its  jurisdiction.'  The 
judgment  of  the  Court  of  Claims  is  re- 
versed, and  the  cause  remanded  to  that 
court  with  instructions  to  dismiss  the  pe- 
tition. 
Reven^d. 


[1501    BERLIN   MILLS  COMPANY,  Pe- 
titioner, 

V. 

PROCTER  ft  GAMBLE  COMPANY. 
(See  S.  C.  Reporter's  ed.  166-166.) 

Patents  —  Invention  —  prior  art. 

The  Burchenal  patent  No.  1436,351, 
for  a  lard-like  food  product  consisting  of 
a  vegetable  oil  partially  hydrc^nized  to  a 
homogeneous  wnitish,  yellowish  product, 
must  be  deemed  void  for  lack  of  invention, 
since  it  was  previously  known  that  a 
vegetable  oil  could  be  changed  into  a  semi- 
solid  homogenous  Bubstance  by  a  process 
of  hydrogenation  arrested  before  comnletion. 
and  that  the  product  might  be  edible,  and 
the  product  of  this  process  was  also  known 
and  open  to  public  use. 

[Por    other    cases,    see    Patents,    Y.    b,    7,    la 
Digest  Sup.  Ct.  1908.] 

[No.  93.] 

Argued  November   15,  1920.     Decided  ]>e- 
cember  6,  1920. 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals 
for  the  Second  Circuit  to  review  a  de* 
cree  which  reversed  a  decree  of  the  Dis- 
trict Court  of  the  United  States  for  the 
Southern  District  of  New  York  in  favor 
of  defendant  in  a  patent  infringement 
suit,  and  remanded  the  cause,  with  di- 
rections to  enter  a  decree  adjudging 
certain  claims  of  such  patent  to  be  val- 
id and  infringed.  Reversed  and  cause 
remanded  to  the  District  Court,  with 
directions  to  dismiss  the  bill. 

See  same  case  below,  167  C.  C.  A. 
295,  256  Fed.  23. 

The  facts  are  stated  in  the  opinion. 

Mr.  Marcus  B.  May  argued  the  cause, 
and,  with  Messrs.  John  C.  Pennie  and 
Melville  Church,  filed  a  brief  for  peti- 
tioner : 

This  court  has  interpreted  the  word 

Note. — On  patentability  of  inven- 
tions— see  notes  to  Evans  v.  Eaton,  4 
L.  ed.  U.  S.  433;  Corning  v.  Burden,  14 
L.  ed.  U.  S.  683;  Thompson  v.  Bois- 
selier,  29  L.  ed.  U.  S.  76;  Grant  ▼. 
Walter,  37  L.  ed.  U.  S.  553;  Wollen- 
sak  V.  Sargent  &  Co.  38  L.  ed.  U.  S. 
138;  Market  Street  Cable  R.  Co.  v. 
Rowley,  39  L.  ed.  U.  S.  285;  and 
Dashiell  V;  Grosvenor,  40  L.  ed.  U.  8. 

1025. 

On  anticipation  of  patent — see  notes 
to  Leggett  v.  Standard  Oil  Co.  37  L.  ed. 
IT.  S.  737,  and  Wollensak  v.  Sargent  & 
Co.  38  L.  ed.  U.  8. 138. 
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"art"   as   meaning   method,   process,   or 
procedure. 

Telephone  Cases,  126  U.  S.  1,  31  L.  ed. 
863,  8  Sup.  Ct.  Rep.  778;  Coming  v. 
Burden,  16  How.  252,  267,  14  L.  ed. 
683,  691;  Cochrane  v.  Deener,  94  U.  S. 
780,  788,  24  L.  ed.  139,  141. 

A  claim  of  a  patent  cannot  cover 
both  a  product  and  a  process,  since  eacli 
is  a  distinct  subject  of  a  patent  or  of 
a  patent  claim. 

Merrill  v.  Yeomans,  94  U.  S.  568,  24 
L.  ed.  235;  Providence  Rubber  Co.  v. 
Goodyear,  9  WalL  788,  796,  19  L.  ed. 
666,  568;  Giant  Powder  Co.  v.  Call- 
fomia  Powder  WoAs,  98  U.  S.  126,  25 
L.  ed.  77;  Keystone  Bridge  Co.  v. 
PhoBnix  Iron  Co.  95  U.  S.  274,  24  L.  ed. 
344;  Grant  v.  Walter,  148  U.  S.  547, 
37  L,  ed.  552,  13  Sup.  Ct.  Rep.  699; 
Duran  v.  Schulze,  10  C.  C.  A.  97,  17  U. 
S.  App.  620,  61  Fed.  819. 

A  manufacture  or  product  of  a  proc- 
ess may  not  be  new,  and  therefore  un- 
patentable, while  the  process  or  agency 
by  which  it  is  produced  may  be  patent- 
able. If  the  product  is  old,  it  is  of  no 
importance,  in  considering  its  patent- 
ability, to  inquire  from  what  material 
or  by  what  process  it  was  produced. 

Wood  Paper  Patent  (American  Wood 
Paper  Co.  v.  Fibre  Disintegrating  Co.) 

23  WaU.  666,  23  L.  ed.  31 ;  Cochrane  v. 
Badisehe  Anilin  &  Soda  Fabrik,  111  U. 
8.  293,  28-  L.  ed.  433,  4  Sup.  Ct.  Rep. 
455;  ^rerrill  v.  Yeomans,  94  U.  S.  568, 

24  L.  ed.  235;  Giant  Pawder  Co.  v.  Cal- 
ifornia Powder  Works,  98  U.  S.  126,  25 
L.  ed.  77;  Grant  v.  Walter,  148  U.  S. 
547,  653,  37  L.  ed.  552,  556,  13  Sup.  Ct. 
Rep.  699;  Duran  v.  Schulze,  10  C.  C.  A. 
97,  17  U.  S.  App.  620,  61  Fed.  819; 
Sanitas  Nut  Food  Co.  v.  Voigt,  71  C. 
C.  A.  635,  139  Fed.  551;  Dunn  Wire- 
Cut  Lug  Brick  Co.  v.  Toronto  Fire 
Clay  Co.  170  C.  C.  A.  326,  259  Fed.  258; 
National  Chemical  &  Fertilizer  Co.  v. 
Swift  A  Co.  43  C.  C.  A.  421,  104  Fed. 
87;  American  Tube  Works  v.  Bridge- 
water  Iron  Co.  65  C.  C.  A.  636,  132  Fed. 
16;  American  Steel  &  Wire  Co.  v.  Den- 
ning Wire  &  Fence  Co.  94  C.  C.  A.  634, 
169  Fed.  413,  affirming  —  C.  C.  A.  — , 
160  Fed.  125;  Societe  Fabnques  de 
Prodoits  Chimiques  de  Thann  ct  de 
Mnlhonse  v.  Lueders,  74  C.  C.  A.  15, 
142  Fed.  753,  affirming  —  C.  C.  A.  — , 
135  Fed.  102;  Sewall  v.  Jones,  91  U.  S. 
171,  187,  23  L.  ed.  275,  279;  Maryland 
Hominy  &  Coralline  Co.  v.  Dorr,  46 
Fed.  773. 

That  which  infringes,  if  later,  would 

anticipate,  if  earlier. 

Peters  ▼.  Active  Mfg.  Co.  129  U.  S. 
•ft  Ii.  ed« 


530,  537,  32  L.  ed.  738,  740,  9  Sup.  Ct. 
Rep.  389. 

The  patent  in  suit  assumes  to  deprive 
the  public  of  its  vested  rights. 

Lovell  ^Ifg.  Co.  v.  Cary,  147  U.  S. 
623,  634,  37  L.  ed.  307,  311,  13  Sup.  Ct. 
Rep.  472;  Brown  v.  Piper,  91  U.  S.  37, 
41,  23  L.  ed.  200,  201 ;  Smith  v.  Nichols, 
21  Wall.  112,  119,  22  L.  ed.  566,  567; 
Union  Match  Co.  v.  Diamond  Match 
Co.  89  C.  C.  A.  172,  162  Fed.  148,  155 ; 
Sewall  V.  Jones,  91  U.  S.  171,  187,  23 
L.  ed.  275,  278. 

The  commercial  development  of  the 
patented  product  does  not  supply  lack 
of  novelty. 

McClain  v.  Ortmayer,  141  U.  S.  419, 
429,  33  L.  ed.  800,  804,  12  Sup.  Ct.  Rep. 
76;  Duer  v.  Corbin  Cabinet  Lock  Co. 
149  U.  S.  216,  223,  224,  37  L.  ed.  708, 
710, 13  Sup.  Ct.  Rep.  850. 

Mr.  Oharles  £.  Hughes  also  argued 
the  cause,  and,  with  Mr.  Marcus  B. 
May,  filed  a  brief  for  petitioner. 

Messrs.  Charles  E.  Hughes  and 
Royall  Victor  filed  a  brief  for  the 
American  Cotton  Oil  Company  as  ami- 
ci  curisB: 

Considered  as  product,  the  defend- 
ant's product  belongs  in  the  same  class 
with  the  prior  art  products;  it  is  to  be 
distinguished  therefrom  only  by  the 
process  of  production.  And,  if  proc- 
ess is  the  distinguishing  feature  ,there 
is  no  infringement,  as  the  process  of 
the  defendant  is  very  different  from 
that  of  the  complainant,  and  the  patent 
is  for  a  product,  and  not  for  a  process. 

Wood  Paper  Patent  (American  Wood 
Paper  Co.  v.  Fibre  Distintegrating  Co.) 
23  Wall.  566,  593-595,  23  L.  ed.  31,  39, 
40;  Cochrane  v.  Badisehe  Anilin  & 
Soda  Fabrik,  111  U.  S.  293,  28  L.  ed. 
433,  4  Sup.  Ct.  Rep.  455;  Merrill  v.  Yeo- 
mans, 94  U.  S.  568,  24  L.  ed.  235; 
Giant  Powder  Co.  v.  California  Powder 
Works,  98  U.  S.  126,  25  L.  ed.  77;  Grant 
V.  Walter,  148  U.  S.  547,  37  L.  ed.  552, 
13  Sup.  Ct.  Rep.  699. 

The  same  rule  should  be  applied  in 
determining  patentabihty  in  the  light 
of  the  prior  art  as  is  applied  in  deter- 
mining the  question  of  infringement. 

Peters  v.  Active  Mfg.  Co.  129  U.  8. 
530,  537,  32  L.  ed.  738,  740,  9  Sup.  Ct. 
Rep.  389;  Miller  v.  Eagle  Mfg.  Co.  151 
U.  S.  186,  293,  38  L.  ed.  121,  129,  14 
Sup.  Ct.  Rep.  310. 

Mr.  Livingston  Oifford  argued  the 
cause,  and,  with  Mr.  Alfred  M.  Allen, 
filed  a  brief  for  respondent: 

The  fact,   if   true,   that   the   product 
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transiently  existed  before,  causing  no 
remark,  adding  nothing  to  the  sum  of 
human  knowledge,  seen  with  the  eye, 
yet  perceived  not,  unrecognized  as 
serving  any  useful  purpose,  would  not 
negative  its  novelty. 

Ransom  v.  New  York,  1  Fisher,  Pat. 
Cas.  252,  Fed.  Cas.  No.  11,573;  Tilgh- 
man  v.  Proctor,  102  U.  S.  708,  711,  26 
L.  ed.  279,  281;  Clough  v.  Gilbert  &  B. 
Mfg.  Co.  106  U.  S.  166,  175,  27  L.  ed. 
135,  137,  1  Sup.  Ct.  Rep.  188;  Carnegie 
Steel  Co.  V.  Cambria  Iron  Co.  185  U.  S. 
403,  423,  46  L.  ed.  968,  980,  22  Sup.  Ct. 
Rep.  698;  Wickelman  v.  A.  B.  Dick  Co. 
31  C.  C.  A.  530,  59  U.  S.  App.  616,  88 
Fed.  264;  German- American  Filter  Co. 
▼.  Erdrich,  98  Fed.  300;  German- Amer- 
ican Filter  Co.  v.  Loew  Filter  Co.  103 
Fed.  303;  Tannage  Patent  Co.  v.  Don- 
allan,  93  Fed.  811;  Pittsburgh  Reduc- 
tion Co.  V.  Cowles  Electric  Smelting  & 
Aluminum  Co.  55  Fed.  301;  Boyd  v. 
Cherry,  50  Fed.  279;  Chisholm  v.  John- 
son,  106  Fed.  191;  American  Bell 
Teleph.  Co.  v.  Dolbear,  17  Fed.  604; 
Kuehmsted  v.  Farbenfabriken  of  Elber- 
feld  Co.  103  C.  C.  A.  243,  179  Fed.  701. 

To  stop  the  hydrogenation  process, 
and  utilize  the  material  in  the  progress 
of  its  development  in  a  way  never  be- 
fore  suggested  or  hinted  at  in  the  food- 
product  art  or  any  other  art,  would 
dearly  involve  invention. 

Tyler  v.  Boston,  7  Wall.  327,  330,  19 
L.  ed.  93,  94;  Naylor  v.  Alsop  Process 
Co.  94  C.  C.  A.  315,  168  Fed.  911; 
Badische  v.  Levenstein,  4  Pat.  Design 
&  Trade-Mark  Cas.  468,  Eng.  House  of 
Lords;  Stevens  v.  Keating,  2  Webster, 
Pat.  Cas.  181. 

Mr.  Justice  Day  delivered  the  opinion 
of  the  court : 

This  suit  was  brought  by  the  Procter 
ft  Gamble  Company  against  the  Berlin 
Mills  Company  for  the  infringement 
[157]  of  the  patent  of  John  J.  Burch- 
enal  for  a  food  product,  issued  on  April 
13,  1915,  Number  1,135,351,  to  the  Proc- 
ter ft  Gamble  Company,  assignee.  The 
district  court  held  the  patent  void  for 
lack  of  invention,  and  also  that  the 
claims  in  suit  were  not  infringed.  The 
eircuit  court  of  appeals,  one  judge  dis- 
senting, held  the  patent  valid  and  in- 
fringed.   167  C.  C.  A.  295,  256  Fed.  23. 

The  patent  in  controversy  relates  to  a 
lard-like  food  product  consisting  of  a 
vegetable  oil  partially  hydrogenized  to 
a  homogeneous  whitish,  yellowish  prod- 
act.  The  record  discloses  that  the  mak- 
ing of  lard  substitutes  has  been  accom- 
plished by  mixing  melted  fat  with 
PijgtetMe  oils. 


These  oils  contain  glycerides — oleiiiy 
linolin,  and  stearin.  The  hydrogenatioiit 
or  hardening  process,  has  the  effect  to 
increase  the  proportion  of  the  solid  glyc- 
erides of  high  saturatiofi.  Stearin  is 
called  a  saturated  glyceride  for  the  rea- 
son ''that  there  are  present  in  the  mole- 
cule as  many  hydrogen  atoms  as  possibly 
can  be  joined  to  the  carbon  atoms.^ 
Linolin  and  olein  are  called  unsaturated 
glycerides,  and  can  be  converted  by  the 
addition  of  hydrogen  into  hardened 
glycerides. 

The  patentee,  in  the  specifications  of 
his  patent,  states  the  object  of  his  al- 
leged invention,  and  what  he  intended 
to  accomplish,  as  follows: 

''The  special  object  of  the  invention  is 
to  provide  a  new  food  product  for  a 
shortening  in  cooking,  in  which  the  lia- 
bility to  become  rancid  is  minimized,  and 
in  which  the  components  of  such  vege- 
table oils  which  are  inferior  and  detri- 
mental to  use  as  such  a  food  product 
have  been  to  a  large  extent  converted 
into  a  higher  and  more  wholesome  form. 
All  such  vegetable  oils  contain  glycerides 
of  unsaturated  fatty  acids,  and  among 
these,  notable  quantities  of  fatty  glyc- 
erides of  lower  saturation  than  olein. 
It  is  the  presence  of  these  glycerides  of 
lower  saturation  that  seriously  affects 
the  rancidity  of  the  material.  Oxidation 
is  [158]  largely  the  cause  of  rancidity, 
which  oxidation  weakens  the 'fat  at  the 
point  of  absorption  at  the  double  bondi^ 
and  these  glycerides  of  lesser  saturation 
readily  absorb  oxygen  from  the  air  at 
ordinary  temperatures,  while  the  more 
highly  saturated  glycerides,  as  olein, 
only  absorbs  oxygen  at  ejevated  temper- 
atures. It  is  evident,  therefore,  that  oils 
or  fats  containing  notable  quantities  of 
glycerides  of  linolic  acid,  or  of  lesser 
saturation,  are  distinctly  inferior  as  an 
edible  prodilct  to  those  containing  a 
minimum  of  these  glycerides  with  a  larg- 
er per  cent  of  olein.  On  the  other  hand, 
while  it  is  important  to  get  rid  of  the 
readily  oxidizable  glycerides  of  lower 
saturation,  it  is  also  important  not  to 
supply  too  large  a  per  cent  of  fully  satu- 
rated glycerides.  .  .  .  Oil,  liquid  at 
the  ordinary  temperatures,  does  not 
make  the  best  shortening,  because  the 
oil  remains,  liquid,  keeping  the  food  in 
a  soggy  condition,  and  the  oil  will  even 
settle  to  the  under  part  of  the  cooked 
product  and  soU  the  cloth,  paper,  or 
whatever  it  may  come  in  contact  witk 
Moreover,  fats  of  a  melting  point  *abov«f 
the  temperature  of  the  human  body,  98** 
F.,  are  not  so  digestible  as  fats  whieh 
are  liquid  at  this  point,  or  which  have 
a  melting  point  below  98"  F.   It  is,  there- 
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forei  my  obiect  in  the  preparation  of 
my  new  laxd-like  composition  and  food 
producti  and  in  preparing  same  from 
cottonseed  oil,  to  change  the  chemical 
composition  of  the  oil  to  obtain  a  product 
with  a  high  percentage  of  olein,  a  low 
percentage  of  linolin  and  the  lesser- 
saturated  fats,  and  with  only  sufficient 
stearin  to  make  the  product  congeal  at 
ordinary  temperatures. 

"In  manufacturing  this  product,  cot- 
tonseed or  other  vegetable  oil  is  caused 
to  chemically  absorb  a  limited  amount 
of  hydrogen  by  reacting  on  the  oil  with 
hydrogen  in  the  presence  of  a  catalytic 
agent  and  at  an  elevated  temperature. 
*  The  oil  is  preferably  agitated  in  a  closed 
vessel  in  the  presence  of  an  atmosphere 
of  compressed  hydrogen,  a  catalyzer  of 
finely  divided  nickel  carried  by  [159] 
kieselg^r  being  maintained  in  suspen- 
sion in  the  oil,  and  its  temperature  be- 
ing raised  to'  about  155°  C. 

'^According  to  the  present  invention, 
the  amount  of  hydrogen  absorbed  is  care- 
fully regulated  and  limited.  In  pi*actice, 
the  operation  is  stopped  when  the  oil 
has  been  converted  into  a  product  which 
cools  to  a  white  or  yellowish  semisolid, 
more  closely  resembling  lard  than  do  the 
commercial  mixtures  of  cottonseed  oil 
and  animal  oleo-stearin,  while  in  many 
respects  the  product  is  superior  to  the 
best  leaf  lard  as  a  shortening.  It  is  not 
so  liable  to  become  rancid,  and  the 
product  can  be  heated  to  a  considerably 
higher  temperature  than  lard  without 
smoking  or  burning.  .  .  •  The  high 
temperahire  to  which  my  product  can 
be  raised  without  smoking  or  burning 
makes  the  product  ideal  for  frying,  in- 
asmuch as  a  crust  forms  almost  instantly 
01  the  food  fried,  which  prevents  any 
ffbsorption  of  the  shortening.  A  lard- 
^ike  product  thus  prepared  from  cotton- 
seed oil  has  a  saponification  value  of 
about  195;  and  an  iodine  value  ranging 
from  about  55  to  about  80.  The  product 
having  an  iodine  value  of  55  has  a  titer 
of  about  42°  and  a  melting  point  of  about 
40^  C.\  that  having  an  iodine  value  of 
80  has  a  titer  of  about  35°  and  a  melting 
point  of  about  33°  C.  While  but  partial- 
ly hydrogenized,  containing  from  about 
L5  per  cent  to  2.5  per  cent  of  additional 
hydrogen  more  than  in  the  nonhydro- 
genized  material,  it  shows  no  free  cotton- 
teed  oil  when  subjected  to  the  Haiphen 
test,  thereby  differing  from  all  commer- 
cial lard  substitutes  containing  this  oil. 
It  contains  from  20  to  25  per  cent  of 
folly  saturated  glycerides,  from  5  to  10 
per  cent  linolin,  and  from  65  to  75  per 
eent  olein,  and*  an  average  of  a  number 
es  If.  ed. 


of  samples  gives  23  per  cent  of  saturated 
fats,  7.5  per  cent  linolin  and  69.5  per 
cent  olein,  while  the  cottonseed  oil  be- 
fore treatment  contained  17  per  cent 
saturated  fats,  37  per  cent  linolin,  and  46 
>er  cent  olein.  It  will  thus  be  seen 
160]  that  I  have  produced  an  ideal 
::ood  product,  which  is  high  in  olein, 
low  in  linolin  and  lesser-saturated  fats, 
and  with  only  enough  stearin  to  make 
the  product  congeal  at  ordinary  tem- 
peratures." 

The  patent  has  seven  claims;  two 
broad  claims,  which  are  the  ones  here  in- 
volved : 

1.  ''A  homogeneous  lard-like  food 
product  consisting  of  an  incompletely 
hydrogenized  vegetable  oil." 

2.  '^A  homogeneous  lard-like  food 
product  consisting  of  incompletely  hy- 
drogenized cottonseed  oil." 

The  five  additional  claims,  more  spe- 
cific and  limited,  are  not  involved  in  this 
suit.  Two  of  the  four  judges  who  con- 
sidered this  patent  and  the  validity  of 
the  claims  in  suit  reached  the  conclusion 
that  they  were  void  for  want  of  inven- 
tion; two  judges  of  the  circuit  court  of 
appeals  held  the  patent  valid,  and  in- 
fringed. 

In  deciding  between  these  conflicting 
views  we  must  consider  the  genesis  of 
the  alleged  invention,  and  what  was 
theretofore  known  and  disclosed  in  the  art. 
Burchenal,  the  patentee,  was  not  a  chem- 
ist, and  was  the  general  manager  of  the 
Procter  &  Gamble  Compaqy,  whose  prin- 
cipal business  had  been  the  manufacture 
of  soap.  One  Edwiii  'C.  Kayser,  who 
had  been  in  the  employ  of  Crossfield  & 
Son,  an  English  firm,  and  familiar  with 
the  Nermann  process,  to  be  herein|ifter 
considered,  came  to  this  country  in  1907, 
and  saw  Mr.  Burchenal  at  the  Procter  & 
Gamble  factory.  A  contract  was  made 
with  Kayser,  and  an  experimental  plant 
was  erected  at  the  Procter  &  Gamble 
works  for  hydrogenating  oil. 

It  is  the  contention  of  the  respondent 
that  the  merit  of  Burchenal's  alleged  in- 
vention arises  from  the  fact  that  he  was 
the  first  to  originate  and  develop  the 
process  involved  so  as  to  make  a  food 
product  of  the  character  described. 

The  district  court  found  that  Bur- 
chenal in  fact  invented  nothing,  and  that 
all  that  was  real  invention,  as  established 
by  the  testimony,  came  from  Kayser. 
But  [161]  considering,  for  the  pur- 
poses of  this  discussion,  that  the 
thought  occurred  to  Burchenal,  which 
he  developed  in  the  production  of  a 
food  product,  the  subject-matter  of 
this   patenti    the   primary    question    is 
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presented  whether  what  Burchenal  ac- 
complished amounted  to  invention  with- 
in the  meaning  and  protection  of  the 
Patent  Law. 

In  considering  the  patentability  of  this 
alleged  invention,  it  is  to  be  remembered 
that  this  is  not  claimed  to  be  a  process 
patent.  While  the  process  is  described 
in  the  specifications,  Burchenal  makes  no 
claim  that  it  is  his  invention;  indeed,  he 
concedes  in  the  testimony  that  the  proc- 
ess is  not  his,  and  counsel  frankly  say 
that  the  patent  must  stand  or  fall  upon 
its  validity  as  a  product  patent  of  a  new 
and  useful  thing  within  the  meaning  of 
the  Patent  Law.  If  this  product  were 
the  result  of  mechanical  improvement 
only,  when  viewed  in  the  light  of  that 
which  was  previously  disclosed  and  open 
to  public  nisc,  the  step  in  advance  being 
only  that  which  one  skilled  in  the  art 
might  well  make,  withont  the  exercise 
of  the  originating  or  inventing  faculty, 
then  the  achievement  is  not  A\ithin  the 
protection  of  the  Patent  Law. 

The  English  patent  to  Normann  of 
October,  1903,  disclosed  to  the  world  the 
process  of  converting  unsaturated  fatty 
acids,  or  their  glyceridesi  into  saturated 
compounds.  After  referring  to  other 
discoveries  he  says : 

''By  causing  acetylene,  ethylene,  or 
benzene  vapor  in  mixture  with  hydrogen 
gas  to  pass  over  one  of  the  said  metals, 
the  said  investigators  obtained  from  the 
unsaturated  hydrocarbons  saturated  hy- 
drocarbons, partly  with  simultaneous 
condensation. 

''I  have  found  that  it  is  easy  to  con- 
vert by  this  catalytic  method  unsaturated 
fatty  acids  into  saturated  acids.  This 
may,  be  effected  by  causing  -  vapors  of 
fatty  acid,  together  with  hydrogen,  to 
pass  over  the  catalytic  metal,  which  is 
preferably  distributed  over  a  suitable 
support,  such  as  pumice  stone.  It  is 
sufficient,  however,  to  expose  [162] 
the  fat  or  the  fatty  acid  in  a  liquid 
condition  to  the  action  of  hydrogen  and 
the  catalytic  substance. 

'Tor  instance,  if  fine  nickel  powder, 
obtained  by  reduction  in  a  current  of 
hydrogen,  is  added  to  chemically  pure 
oleic  acid,  then  the  latter  heated  over  an 
oil  bath,  and  a  strong  current  of  hydro- 
gen is  caused  to  pass  through  it  for  a 
sufficient  length  of  time,  the  oleic  acid 
may  be  completely  converted  into  stearic 
acid. 

"The  quantity  of  the  nickel  thus  added 
and  the  temperature  are  immaterial,  and 
will  only  affect  the  duration  of  the  proc- 
ess. Apart  from  the  formation  of  small 
quantities  of  nickel  soap,  which  may  be 
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easily  decomposed  by  dilate  mineral 
acids,  the  reaction  passes  off  without  any 
secondary  reaction  taking  place.  TIm 
same  nickel  may  be  used  repeatedly.  In- 
stead of  pure  oleic  acid,  commercial  fatty 
acids  may  be  treated  in  the  same  man- 
ner. The  yellowish  fatty  acids  of  tallow, 
which  melt  between  44  and  48^  C.  and 
whose  iodine  number  is  35.1,  will,  after 
hydrogenation,  melt  between  56.6  and  59^ 
C,  while  their  iodine  number  will  be 
9.8,  and  their  color  slightly  lighter  than 
before,  and  they  will  be  very  hard. 

"The  same  method  is  applicable  not 
only  to  free  fatty  acids,  but  also  to 
their  glycerides  occurring  in  nature; 
that  is  to  say,  to  fats  and  oils.  Olive 
oil  will  yield  a  hard  tallow-like  mass; 
linseed  oil  and  fish  oil  will  give  similar 
results. 

"By  the  new  method,  all  kinds  of  un- 
saturated fatty  acids  and  their  glyc- 
erides may  be  easily  hydrogenized." 

An  expert  witness,  called  by  petitioner, 
gives  in, his  testimony  certain  views  of 
this  process  which  commend  themselves 
to  our  judgment  as  entirely  reasonable 
and  accurate,  and  so  well  stated  that  we 
quote  them  in  part: 

"Dr.  Normann  discovered,  and  sets 
forth  in  the  patent,  that  unsaturat- 
ed acids  or  unsaturated  oils,  by  the 
action  of  hydrogen  in  the  presenee 
of  finely  divided  nickel,  may  be  con- 
verted into  corresponding  saturated 
compounds.  He  [163]  defines  the  re- 
action rather  carefully  in  some  regards. 
He  says,  for  instance,  if  fine  nickel 
powder  obtained  by  reduction  in  a  cur- 
rent of  hydrogen  is  added  to  chem- 
ically pure  oleic  acid,  then  the  latter 
heated  over  an  oil  bath,  and  a  strong 
current  of  hydrogen  is  caused  to  pass 
through  it  for  a  sufficient  length  of  tune, 
the  oleic  acid  may  be  completely  con- 
verted into  stearic  acid. 

Further  on  he  says: 

"Apart  from  the  formation  of  small 
quantities  of  nickel  soap,  which  may  be 
easily  decomposed  by  dilute  mineral 
acids,  the'  reaction  passes  off  without  any 
secondary  reaction  taking  place." 

I  think  that  those  two  sentences  which 
I  have  read  very  well  define  the  product 
which  is  obtained  by  such  reduction,  es- 
pecially the  second  sentence,  where  he 
says  that  the  reaction  goes  on  in  a  quan- 
titative way,  we  will  say;  that  is,  he 
says  that  there  is  no  side  reaction  takes 
place.  A  chemist  would  know  from  this 
first  paragraph,  where  he  says  that  oleic 
acid  goes  to  stearic  acid,  and  from  the 
second  one,  where  he  says  that  no  side 
reaction  takes  place,  the  chemist  would 
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know  exactly  wliat  the  product  is  which 
ia  formed  by  this  Fcaction.     ,    .    . 

I  would  call  attenlion  particularly  to 
the  fact  that  he  hardened  olive  oil- to  k 
bard,  tallow-like  mass.  Tallow  is  a  sub- 
stance that  is  obtained  from  the  fat  of 
eiUier  cattle  or  of  sbecp,  and  is  a  Bub- 
stanec  of  somewhat  semisolid  character; 
that  is,  its  lower  limit  of  melting  point 
is  within  a  lard  range  niA  its  upper  limit 
is  just  slightly  beyond  the  lard  range, 
BO  that  if  Normann  hardened  olive  oil  to 
a  tallow-like  mass,  (hat   means  that  he 


Q.  63.  Does  Normann  specify  any- 
where in  his  patent  any  of  the  parposes 
for  which  his  patents  are  intendedf 

A.  He  does  not.  Ue  says  nothing  in 
the  patent  as  to  what  these  products 
■boold  be  used  for.  The  presumption  is 
that  they  might  be  used  for  any  purpose 
for  which  fats  of  that  general  charocter 
could  be  utilized.  They  might  be 
[164]  used  for  making  candles;  they 
might  be  used  for  soaps;  they  might  be 
Dsed  for  edible  purposes. 

By  the  passages  I  have  read  he  has 
very  earefuUy  specified  what  the  product 
it,  so  that  any  chemist  would  know  for 
what  particular  parposes  it  might  be  use- 
ful. 

Q.  64.  In  the  process  of  hydrogenation 
as  described  in  the  Normann  patent  from 
which  you  made  citations, — tbat  ia,  the 
British  patent  No.  1515  of  1903,— what 
would  your  conclusion  be  as  to  the  edi- 
bility of  the  resultant  product  when  the 
material  hydrogenated  was  among  those 
forested  by  him,  olive  oil  T 

A.  If  an  edible  olive  oil  was  started 
with,  one  would  certainly  obtain  an  edi- 
ble hydrogenated  product. 

It  is  in  evidence  that  this  method, 
ihown  by  Normann,  is  a  practicable  one, 
■nd  may  be  used  for  the  making  of  edi- 
ble food  products  of  the  kind  here  in- 
volved. 

With  the  knowledge  disclosed  in  the 
Hormann  patent  conclusively  presumed 
to  be  known  by  the  patentee,  was  it 
invention  to  apply  the  known  process  to 
v^etable  oilsT  In  this  connection  the 
history  of  the  application  for  the  patent 
in  snit  in  the  Patent  Office  is  interesting 
and  .instructive.  It  ia  true  that  claims 
1  and  2  were  finally  allowed,  and  the 
patentee  is  entitled  to  the  presumption 
which  arises  from  the  granting  of  them. 
But  it  appears  in  the  history  of  the  ap- 
plication for  the  Burchena)  patent,  found 
in  the  record,  that,  as  originally  pre- 
aanted,  it  contained  two  elainu  not  so 


broad  as  the  ones  now  in  suit,  and  a 
third  claim  for  "a  semisolid  hydrogenised 
oil"  was  added  by  amendmeDt,  All  of 
the  claims  were  rejected,  the  examiner 
saying: 

"The  composition  of  lard  and  of  cot- 
tonseed oil  OS  to  the  glycerides  olein  and 
stearin  that  they  contain  is  well  known. 
To  make  a  product  from  cottonseed  oil 
that  shall  aimulate  Inrd,  the  content  of 
stearin  should  be  increased.  [Referring 
to  patents.]  It  is  thought,  therefore, 
that  if  the  problem  of  simulating  lard 
from  cottonseed  oil  were  [105]  pre- 
sented to  an  oil  chemist,  an  incom- 
plete hydrogenization  of  the  cotton- 
seed oil  would  at  once  suggest  itself 
to  him  as  a  solution  of  the  problem. 
All  the  claims  are  accordingly  rejected 
on  the  above  ground  of  lack  of  inven- 
tion. Claim  3  is  further  rejected  on 
the  product  formed  by  the  above-cited 
patents." 

Replying  to  the  communication  of  the 
examiner,  amendment  was  made  cancel- 
ing claim  3.  Further  consideration  was 
requested  on  claims  1  and  2,  upon  argu- 
ments which  were  presented.  The  claims 
were  afterwards  rejected  upon  reference 
to  patents  to  Kayser  of  September  26, 
1911,  and  November  14,  1911,  the  ex- 
aminer stating  that  these  patents  were 
adapted  to  hydrogenise  glycerides,  the 
latter  one  speciAcally  mentioning  its 
adaptability  for  cottonseed  oil,  and  that 
the  process  could  be  arrested  at  any  time 
during  its  progress,  and  thus  an  incom- 
pletely hydrogeniEcd  article  be  produced. 

Subsequently  the  spec ili cations  were 
amended,  giving  more  definitely  the  per- 
centages of  olein,  linolin,  and  stearin. 
The  patentee  concludes  the  amended 
specifications,  stating;  "It  will  thus  be 
seen  that  I  have  produced  an  ideal  food 
product,  which  is  high  in  olein,  low  in 
linolin  and  lesser-saturated  fats,  and 
with  only  enough  stearin  to  make  the 
product  congeal  at  ordinary  tempera- 
tures ;"  additional  and  more  limited 
claims  were  added,  but  ultimately  the 
patent,  containing  the  broad  claims  here 
involved,  was  granted. 

It  is  true,  as  the  circuit  court  of  ap- 
peals states  in  its  opinion,  that  the  ap- 
plicant never  did  acquiesce  in  the  ex- 
aminer's action  rejecting  his  claims,  and 
finally  obtained  what  he  had  in  the  first 
place  asked  for. 

This  record  establishes  that  it  was 
known  before  Burchenal  took  up  the  sub- 
ject tbat  a  vegetable  oil  could  be  changed 
into  a  semisolid,  homogeneous  substance 
by  a  process  of  hydrogenation  arrested 
before  completion,  and  that  it  miffht  b« 
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edible.  This  much  of  the  art  was  public 
[166]  property  and  open  to  general 
use.  The  product  of  this  process  was 
known  and  open  to  public  use.  To  sup- 
ply such  products  as  the  patentee  has 
described  in  the  broad  claims  in  suit 
may  have  been  new  and  useful,  but 
does  not,  in  our  opinion,  arise  to 
the  dignity  of  invention,  and  is  an 
advance  step  which  would  occur  to 
one  skilled  in  the  art  when  investigat- 
ing and  considering  the  subject.  It 
follows  that  the  decree  of  the  Circuit 
Court  of  Appeals  must  be  reversed,  and 
the  cause  remanded  to  the  District  Court, 
with  directions  to  dismiss  the  bill  on  the 
ground  that  claims  1  and  2  are  void  for 
the  reasons  stated  in  this  opinion. 
Reversed. 


HENRT  S.  DE  REES,  Appt., 

V. 

DAVID  COSTAGUTA,  Marcos  A.  Algiers, 
Alejandro  Sassoli,  Eugenic  Ottolenghi, 
Individually  and  as  Copartners  in  Busi- 
ness Composing  the  Copartnership  of 
David  Costaguta  ft  Company,  Renado  Taf- 
fell,  and  the  American-European  Trading 
Corporation,  Appellees. 

(See  8.  C.  ReporteVs  ed.  166-174.) 

Appeal  — from  district  court  —  Jurisdic- 
tion below. 

1.  A  judgment  of  a  Federal  district 
court  can  be  reviewed  by  direct  appeal  to 
the  Federal  Supreme  Court  in  a  case  in 
which  there  is  a  contention  that  no  valid 
service  of  process  has  been  made  upon  the 
defendant,  and  that  the  judgment  was  ren- 
dered without  jurisdiction  over  the  person. 
[For  other  cases,  see  Appeal  and  Error,  895- 

914.  in  Digest  Sup.  Ct  1908.] 

Appeal  — from  district  coart  —  Jurisdic- 
tion below. 

2.  The  jurisdiction  of  a  Federal  dis- 
trict court  as  a  Federal  court  is  not  pre- 
sented in  such  a  way  as  to  authorize  an 
appeal  directly  to  the  Federal  Supreme 
Court,  where  the  question  of  jurisdiction 
presented  and  decided  turns  upon  questions 
of  general  law  applicable  to  actions 
brought  in  other  jurisdictions. 

{For  other  cases,  see  Appeal  and  Error,  895- 
914.  in  Digest  Sup.  Ct.  1908.] 

Appeal  —  from  district  court  —  Juris- 
diction below. 

3.  A  decree  of  a  Federal  district  court 

Note. — On  direct  review  in  Federal 
Supreme  Court  of  judgments  of  district 
or  circuit  courts — see  notes  to  Qwin  v. 
United  States,  46  L.  ed.  U.  S.  741;  B. 
Altman  ft  Co.  v.  United  States,  56  L.  ed. 
U.  S.  894;  and  Berkman  ▼.  United 
Sti^tes,  63  L.  ed.  U.  S.  877. 
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which  set  aside  the  attempted  service  by* 
publication  upon  nonresident  defendants  and 
dismissed  the  bill  upon  consideration  of  the- 
allegations  of  such  bill,  which,  upon  ap- 
plication of  general  principles,  were  heu^ 
not  to  show  that  plaintiff  had  any  sucii 
lien  upon  or  interest  in  the  assets  withii^ 
the  district  sought  to  be  reached  as  au- 
thorized him  to  invoke  the  procedure  out- 
lined in  the  Judicial  Code,  §  67,  is  not 
reviewable  in  the  Federal  Supreme  Court 
as  presenting  a  question  of  the  jurisdiction 
of  the  district  court  as  a  Federal  court. 
[For  other  cases,  see  Appeal  and  Error,  805- 
914,  in  Digest  Sup.  Ct.  1908.] 

(No.  341.] 

Submitted  October  11,  1920.     Decided  De- 
cember 6,  1020. 

APPEAL  from  the  District  Court  of 
the  United  States  for  the  SoutherB 
District  of  New  York  to  review  a  de- 
cree which  set  aside  service  by  publi« 
cation  upon  nonresident  defendants, 
and  dismissed  the  bill,  in  a  suit  to  en- 
force an  alleged  lien  upon  property 
within  the  district.  Dismissed  for 
want  of  jurisdiction. 
The  facts  are  stated  in  the  opinion. 

Messrs.  Marion  Erwin  and  Frederick 
M.  Ozaki  submitted  the  cause  for  ap- 
pellant. 

Mr.  Walter  H.  Merritt  submitted  the 
cause  for  appellees.  Mr.  A.  Delafield 
Smith  was  on  the  brief. 

Mr.  Justice  Day  delivered  the  opinion 
of  the  court : 

The  appellant,  plaintiff  below,  a  resi- 
dent and  citizen  of  the  state  of  New  Jer- 
sey, filed  a  bill  of  complaint  against  David 
Costaguta,  Marcos  A.  Algiers^  Alejandro 
Sassoli,  Eugenio  Ottolenghi,  individually 
and  as  copartners  composing  the  firm  of 
David  Costaguta  &  Company,  asserting 
that  they,  and  each  of  them,  were  aliens, 
and  residents  of  the  Republic  of  Argen- 
tine, South  America.  The  bill  joined  as 
defendants  Renado  Taffell,  a  British  sub- 
ject, resident  of  New  York  and  the 
southern  district  thereof,  and  the  Ameri- 
can-European Trading  Corporation,  or- 
ganized under  the  laws  of  New  York. 

The  bill  sets  forth  at  length  a  contract 
whereby  it  is  alleged  that  a  copartner- 
ship was  formed  between  the  plaintiff  and 
David  Costaguta  &  Company  for  the  buy- 
ing and  selling  of  hosiery.  The  bill  tu« 
leges  that  to  carry  the  contract  into  effect 
a  place  of  business  was  established  in 
New  York  city;  that  disagreements  arose 
between  the  parties;  that  plaintiff  elected 
to  terminate  the  contract  and  demanded  a 
liquidation  of  the  merchandise  and  an  ac- 

S54  V.  B. 
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coiintiiig;  that  the  firm  of  David  Costa-  This  resulted  in   the  dismissal  of  the 

guta  A  Company  caused  the  American-  plaintiff^s  bill  by  final  deeree,  and  the 

European   Corporation   to  be  organized  case  was  brought  here  by  the  plaintiff 

under  the  laws  of  New  Tork,  and  that  under  §  238  of  the  Judicial  Code,  upon 

said  firm  caused  certain  assets  of  the  co-  the    question    of    jurisdiction    of    the 

partnership  to  be  transferred  to  the  cor-  court. 

poration  in  fraud  of  the  plaintiff,  and  The  district  jiidge,  after  entering  the 

which  assets,  it  was  alleged,  were  within  decrees  of  dismissal,  made  a  certificate  as 

the    territorial    jurisdiction    of    [170]  follows: 

the  southern  district  of  New  York.  ''I  hereby  certify  that  said  decrees 
Plaintiff  prayed  a  dissolution  of  the  were  entered  solely  because  the  case  as 
alleged  copartnership ;  the  liquidation  made  by  the  bill  did  not  set  forth  a  legal 
of  the  property  thereof;  that  the  non-  or  equitable  claim  to  or  lien  on  the  prop- 
resident  defendants  account  for  their  erty  in  the  district,  of  which  this  court 
acts  and  transactions,  and  that  it  be  would  have  jurisdiction  within  the  mean- 
established  what  sum,  if  any,  remained  ing  of  §  57  of  the  Judicial  Code,  or  in 
due  to  the  plaintiff;  that  the  plain-  which  this  court  could  render  a  judgment 
tiff  be  decreed  to  have  a  lien  upon  all  of  otherwise  than  a  judgment  in  personam, 
the  property  of  the  defendants  and  on  against  the  nonresident  aliens  who  ap- 
the  property  and  assets  of  the  American-  peared  specially  and  objected  to  the  ju- 
European  Trading  Corporation;  that  a  risdiction  of  the  court." 
receiver  pendente  lite  be  named.  An  or-  The  judge  also  delivered  an  opinion, 
der  was  prayed  for  the  delivery  of  the  which  is  in  the  record,  holding  that,  under 
property  to  the  receiver,  and  an  injunc-  the  terms  of  the  contract,  the  plaintiff  had 
tion  to  restrain  its  transfer  or  disposition,  no  right  in  the  assets  as  such,  and  no 
A  temporary  restraining  order  was  asked,  partner's  lien  upon  the  property,  but  waa 
pending  the  hearing  and  the  return  of  the  confined  to  his  rights  in  personam 
rule  nisi,  prohibiting  in  any  manner  or  against  the  firm,  and  that,  therefore,  there 
form  interference  with  the  property,  or  could  be  no  service  by  publication  under 
removing  the  same  from  the  jurisdiction  §  57  of  the  Judicial  Code.  That  section  is 
of  the  court.  An  order  was  issued  re-  a  re-enactment  of  §  8  of  the  Act  of  March 
quiring  the  defendants  to  show  cause  why  3,  1875  (18  Stat,  at  L.  472,  chap.  137). 
Buch  receiver  pendente  lite  should  not  be  It  provides  for  service  by  publication 
appointed,  and  the  defendants  required  when,  in  any  suit  commenced  in  any  dis- 
to  transfer  the  property  to  such  receiver,  trict  court  of  the  United  States  to  enforce 
and  enjoining  them  from  otherwise  trans-  ^ny  legal  or  equitable  lien  upon,  or  claim 
ferring  the  same.  The  subpoena  and  or-  ^^^  ^^  ^^  remove  any  encumbrance  or  lien 
der  for  the  rule  were  served  on  the  resi-  ^^  ^j^^^  ^p^Q  ^he  title  to  real  or  personal 
dent  defendante  American-European  property  within  the  district  where  such 
Tradmg  Corporation  and  Taffell.    Plain^  ^^^''^  ^        ht,  one  or  more  of  the  de- 

tiff  then  Procur^  f .  ^a  ^Iv.^'^T  ^cn^a^ts  therein  shall  not  be  an  inhabitant 
upon  the  nonresident  defendants  by  pub-  -  «  j  -au-  *.u^  ««:j  j;.^.:^*.  ^- 
liSSon  under  §  57  of  the  Judicial  Code  ^;f  ,7  found  within  the  said  ^istnct,  or 
[36  Rtet  at  L.  1102,  chap.  231,  Comp.  shall  not  voluntarily  appear  thereto.^ 
Stat.  §  1039,  5  Fed.  Stat.  Anno.  2d  ed.  p.  i  Section  57.  "When  to  any  suit  com- 
525].  The  nonresident  defendants  filed  a  menced  in  any  district  court  of  the  United 
special  appearance  for  the  purpose  of  States  to  enforce  any  legal  or  equitable 
asking  the  court  to  quash  and  set  aside  the  lien  upon  or  claim  to,  or  to  remove  any  en- 
order  for  service  by  publication,  and  for  cumbrance  or  lien  or  cloud  upon  the  title 

an  order  requiring  the  plaintiff  to  show  ^?  /?»/  ^J   P*"^"*^   property  withm   the 

u.  v«v«^^  A^^uaa.    B  *'       f^      J.  L  J  district  where  such  suit  is  brought,  one  or 

cause  why  an  order  should  not  be  made,  ^^^^  ^^  ^^^  defendants  therein  shall  not  be 

vacating  and  setting  aside  the  service  by  ^^  inhabitant  of  or  found  within  the  said 

publication,  and  also  to  vacate,  quash,  and  district,  or   shall   not   voluntarily   appear 

set  aside  eertain  alleged  service  on   an  thereto,  it  shall  be  lawful  for  the  court  to 

agent  of  the  finn  in  the  southern  district  make  an  order  directing  such  absent  de- 

of  New  York.    A  motion  was  also  made  fendant  or  defendants,  to  appear,  plead,  an- 

by  the  American-European  Trading  Cor-  f^er,  or  demur  by  a  day  certain  to  be  des- 

poration  and  Taffell  by  special  appear-  >P>«;ted,   which   order   shall   be   served  on 

IT^  ♦^^  ♦ii^  «««**w^A  ^p  ^*vr>o>o;«^o.  fV.^  ,'m  8wch    absent    defendant    or    defendants,    if 

ance,  for  the  purpose  of  opposing  the  ju-  practicable,  wherever  found,  and  also  upon 

nsdiction.     The  district  court  denied  the  ^^^    ^^^^^^    or    persons    in    possession    or 

plaintiff's  motion  for  an  injunction  and  charge  of  said  property,  if  any  there  be; 

receiver,    and   granted    the   nonresident  or  where  such  personal  service  upon  such 

[171]     defendants'    motion    to    vacate  absent  defendant  or  defendants  is  not  prae- 

the   order   for   service   by   publication,  ticable,  such  order  shall  be  published  in 
•6  Ii.  ed.  %^^ 
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edible.  This  much  of  the  art  was  public 
[166]  property  and  open  to  general 
use.  The  product  of  this  process  was 
known  and  open  to  public  use.  To  sup- 
ply such  products  as  the  patentee  has 
described  in  the  broad  claims  in  suit 
may  have  been  new  and  useful,  but 
does  not,  in  our  opinion,  arise  to 
the  dignity  of  invention,  and  is  an 
advance  step  which  would  occur  to 
one  skilled  in  the  art  when  investigat- 
ing and  considering  the  subject.  It 
follows  that  the  decree  of  the  Circuit 
Court  of  Appeals  must  be  reversed,  and 
the  cause  remanded  to  the  District  Court, 
with  directions  to  dismiss  the  bill  on  the 
ground  that  claims  1  and  2  are  void  for 
the  reasons  stated  in  this  opinion. 
Reversed. 


HENRY  S.  DE  REES,  Appt., 

V. 

DAVID  COSTAGUTA,  Marcos  A.  Algiers, 
Alejandro  Sassoli,  Eugenic  Ottolenghi, 
Individually  and  as  Copartners  in  Busi- 
ness Composing  the  Copartnership  of 
David  Costaguta  k  Company,  Renado  Taf- 
fell,  and  the  American-European  Trading 
Corporation,  Appellees. 

(See  S.  C.  ReporteVs  ed.  166-174.) 

Appeal  —  from  district  oonrt  —  jnrisdic- 
tion  below. 

1.  A  judgment  of  a  Federal  district 
court  can  be  reviewed  by  direct  appeal  to 
the  Federal  Supreme  Court  in  a  case  in 
which  there  is  a  contention  that  no  valid 
service  of  process  has  been  made  upon  the 
defendant,  and  that  the  judgment  was  ren- 
dered without  jurisdiction  over  the  person. 
[For  other  cases,  see  Appeal  and  Error,  895- 

914,  In  Digest  Sup.  Ct.  1908.] 

Appeal  — from  district  court  —  jnrisdic- 
tlon  below. 

2.  The  jurisdiction  of  a  Federal  dis- 
trict court  as  a  Federal  court  is  not  pre- 
sented in  such  a  way  as  to  authorize  an 
appeal  directly  to  the  Federal  Supreme 
Court,  where  the  question  of  jurisdiction 
presented  and  decided  turns  upon  questions 
of  general  law  applicable  to  actions 
brought  in  other  jurisdictions. 

{For  other  cases,  see  Appeal  and  Error,  806^ 
914,  In  Digest  Sup.  Ct.  1908.] 

Appeal  —  from  district  court  —  Juris- 
diction  below. 

3.  A  decree  of  a  Federal  district  court 

Note. — On  direct  review  in  Federal 
Supreme  Court  of  judgments  of  district 
or  circuit  courts — see  notes  to  Gwin  v. 
United  States,  46  L.  ed.  U.  S.  741;  B. 
Altman  ft  Co.  v.  United  States,  56  L.  ed. 
U.  S.  894;  and  Berkman  v.  United 
Sti^tes,  63  L.  ed.  U.  S.  877. 
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which  set  aside  the  attempted  service  by' 
publication  upon  nonresident  defendants  and 
dismissed  the  bill  upon  consideration  of  the 
allegations  of  such  bill,  which,  upon  ap- 
plication of  general  principles,  were  held( 
not  to  show  that  plaintiff  had  any  auch 
lien  upon  or  interest  in  the  assets  within 
the  district  sought  to  be  reached  as  au- 
thorized him  to  invoke  the  procedure  out- 
lined in  the  Judicial  Code,  |  57,  is  not 
reviewable  in  the  Federal  Supreme  Court 
as  presenting  a  question  of  the  jurisdictioir 
of  the  district  court  as  a  Federal  court. 
[For  other  cases,  see  Appeal  and  Error,  88S* 
914,  in  Digest  Sup.  Cft.  1008.] 

[No.  341.] 

Submitted  October  11,  1020.     Decided  De- 
cember 6,  1020. 

APPEAL  from  the  District  Court  of 
the  United  States  for  the  Southern 
District  of  New  York  to  review  a  de- 
cree which  set  aside  service  by  publi* 
cation  upon  nonresident  defendants, 
and  dismissed  the  bill,  in  a  suit  to  en- 
force an  alleged  lien  upon  property 
within  the  district.  Dismissed  for 
want  of  jurisdiction. 
The  facts  are  stated  in  the  opinion. 

Messrs.  Marion  Erwin  and  Frederick 
M.  Ozaki  submitted  the  cause  for  ap- 
pellant. 

Mr.  Walter  H.  Merritt  submitted  the 
cause  for  appellees.  Mr.  A.  Delafield 
Smith  was  on  the  brief. 

Mr.  Justice  Day  delivered  the  opinion- 
of  the  court: 

The  appellant,  plaintiff  below,  a  resi- 
dent and  citizen  of  the  state  of  New  Jer- 
sey, filed  a  bill  of  complaint  against  David 
Costaguta,  Marcos  A.  Algiers^  Alejandro 
Sassoli,  Eugenie  Ottolenghi,  individually 
and  as  copartners  composing  the  firm  of 
David  Costaguta  &  Company,  asserting 
that  they,  and  each  of  them,  were  aliens, 
and  residents  of  the  Republic  of  Argen- 
tine, South  America.  The  bill  joined  as 
defendants  Renado  Taffell,  a  British  sub- 
ject, resident  of  New  York  and  the 
southern  district  thereof,  and  the  Ameri- 
can-European Trading  Corporation,  or- 
ganized under  the  laws  of  New  York. 

The  bill  sets  forth  at  length  a  contract 
whereby  it  is  alleged  that  a  copartner- 
ship was  formed  between  the  plaintiff  and 
David  Costaguta  &  Company  for  the  buy- 
ing and  selling  of  hosiery.  The  bill  id^ 
leges  that  to  carry  the  contract  into  effect 
a  place  of  business  was  established  in 
New  York  city;  that  disagreements  arose 
between  the  parties;  that  plaintiff  elected 
to  terminate  the  contract  and  demanded  a 
liquidation  of  the  merchandise  and  an  ac- 

854  V.  8. 
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canntiBg;  that  the  Brm  ol  David  Costa-  Thii  resulted  in   the  dismissal  of  the 

guta  ft  Company  caused  tbe  American-  plaintiff's  bill  by  final  decree,  and  the 

Enropcttn   Corporation   to  be  organized  oase  was  brought  here  by  the  plaintifl 

under  the  laws  of  New  Toi^,  and  that  under  §  238  of  the  Judicial  Code,  apoK 

said  firm  eanaed  certain  assets  of  the  eo-  the    question     of    jurisdiction     of    the 

partnership  to  be  transferred  to  the  cor-  court. 

poration  in  fraud  of  the  plaintiff,  and  The  district  jildge,  after  entering  the 

which  assets,  it  was  alleged,  were  within  decrees  of  dismissal,  made  a  oertiflci^  as 

the    territorial    jurisdiction    of    [170]  follows: 

the  son  them  district  of  New  York.  "I  hereby  certify  that  said  decrees 
PlaintiS  prayed  a  dissolution  of  the  were  entered  solely  because  the  case  as 
alleged  copartnership;  the  liquidation  made  by  the  bill  did  not  set  forth  a  legal 
of  the  property  thereof;  that  the  non-  or  equitable  claim  to  or  lien  on  the  prop- 
resideat  defendants  account  for  their  erty  in  the  district,  of  which  this  court 
acts  and  transactions,  and  that  it  be  would  have  jurisdiction  within  the  mean- 
established  what  sum,  if  any,  remained  ing  of  §  57  of  the  Judicial  Code,  or  in 
due  to  the  plaintiff;  that  the  plain-  which  this  court  could  render  a  jndgment 
tiff  be  decreed  to  have  a  lien  upon  all  of  otherwise  than  a  judgment  in  personam, 
the  property  of  the  defendants  and  on  against  the  nonresident  aliens  who  ap- 
the  property  and  assets  of  the  American-  peared  specially  and  objected  to  the  ju- 
European  Trading  Corporation;  that  a  risdiction  of  the  court." 
receiver  pendente  lite  be  named.  An  or-  The  judge  also  delivered  an  opinion, 
der  was  prayed  for  the  delivery  of  the  which  is  in  the  record,  holding  that,  under 
property  to  the  receiver,  and  an  injunc-  the  terms  of  the  contract,  the  plaintiff  had 
tion  to  restrain  its  transfer  or  disposition,  do  right  in  the  assets  as  such,  and  no 
A  temporary  restraining  order  was  asked,  partner's  lien  upon  the  property,  but  was 
pending  the  hearing  and  the  return  of  the  confined  to  his  rights  in  personam 
mle  nisi,  prohibiting  in  any  manner  or  against  the  firm,  and  Uiat,  therefore,  there 
form  interference  with  the  property,  or  could  be  no  service  by  publication  under 
removing  the  same  from  the  jurisdiction  §  57  of  the  Judicial  Code.  That  section  is 
of  the  court.  An  order  was  ispued  re-  a  re-enactment  of  3  8  of  the  Act  of  Uarcb 
firing  the  defendants  to  show  cause  why  3,  1875  (IS  Stat,  at  L.  472,  chap.  137). 
nieh  receiver  pendente  lite  should  not  he  It  provides  for  service  by  publication 
appointed)  and  the  defendants  required  when,  in  any  suit  commenced  in  any  dis- 
lo  transfer  the  property  to  such  receiver,  trict  court  of  the  United  SUtes  to  enfoix» 
»nd  enjoinmg  them  from  otherwise  trans-  ^y  i^^i  „  equitable  lien  upon,  or  claim 
ferring  the  same.  The  subpcena  and  or-  [^  ^^  j^  remove  any  encumbrance  or  lien 
der  for  the  r^le  were  served  on  the  resi-  „  „,„„^  „  the  Utie  to  real  or  personal 
dent  defendanto  American -European  p^p^rfy  within  the  district  where  such 
Tradmg  Corporahon  and  Taffell.  Plam-  P^/j,  {^^^^^  ^„^  „  ^„„  ^,  y,e  de- 
bit  then  proeui^  !°  °^^  for  service  fendants  therein  shall  not  be  an  inhabitant 
upon  the  nonresident  defendants  by  pub-  t  n  3  ii.'  lu  -j  j-  •  ■  t 
likUon  nnder  g  57  of  the  Judicial  Code  "'  «  f<»«'d  "thin  the  said  d^tnct,  or 
(36  Rut  at  ll  1102,  chap.  231,  Comp.  ahall  not  voluntarily  appear  thereto.' 
Stat.  8  1039,  5  Fed.  Stat.  Anno.  2d  ed.  p.  i  Section  67.  "When  in  any  suit  com- 
525].  The  nonresident  defendants  filed  a  menced  in  any  digtrict  court  of  the  United 
tpeeial  appearance  for  the  purpose  of  &tst«s  to  enforce  any  legal  or  equitable 
uking  the  court  to  quash  and  set  aside  the  l'«n  upon  or  oUim  to,  or  to  remove  any  en- 
order  for  service  by  publication,  and  for  cumbrance  or  lien  or  cloud  upon  the  UtU 
u.  order  requiring  the  plaintiff  to  show  ^o  re*  ^r  pertonal  property  within  th^ 
i_  ^  :i  L  >i  1.  i_  I  district  where  such  tult  is  OTouirnt,  one  or 
ause  why  Ui  Older  should  not  be  made,  „„^^  „j  ^^  defendanta  therein  shall  not  be 
vacating  and  setting  aside  the  service  by  ,„  inhabitant  of  or  found  within  the  said 
pablication,  and  also  to  vacate,  quash,  and  district,  or  ihall  not  voluntarily  appear 
let  amde  oertain  alleged  service  on  an  thereto,  it  shall  be  lawful  for  the  court  to 
■sent  of  the  flim  in  the  southern  district  mske  an  order  directing  such  abwnt  de- 
er New  York,  A  motion  was  also  made  fendant  or  defendants,  to  appear,  plead,  an- 
W  the  American-European  Trading  Cor-  'we'.  or  demur  hy  a  day  certain  to  be  dea- 
poration  and  Taffell  by  special  appear-  'K"?'*^:   ""''i  "'^."  "''""  ^,  ""f  f, 

!_—   «~.  «!._,„.. ^.  „f  „™~,; tv.-  {„  "ich    absent    defendant    or    defendanta,    If 

sn»,  for  the  purpose  of  opposing  the  ju-  p^^^ticahle,  wherever  found,  and  also  upon 

ruidiction.     The  district  court  denied  the  f^e    person    or    persons    in    possession    or 

plaintilra  motion  for  an   injunction  and  charge  of  said  property,  if  any  there  be; 

receiver,    and   granted    the    nonresident  or  where  such  personal  service  upon  aucb 

[171]     defendants'    motion    to    vacate  absent  defendant  or  defendanta  is  not  prac- 

the   order   for   serrlee    by   pnblication.  tieable,  such  order  shall  be  published  in 

•ft  h.  aO.  ««« 
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Section  238  of  the  Judicial  Code  pro- 
vides that,  the  case  [172]  being  one 
in  which  the  jurisdiction  of  the  court 
is  in  issue,  that  question  shall  be  certi- 
fied to  this  court. 

The  appellees  challenge  the  jurisdiction 
of  this  court  to  entertain  this  appeal  on 
the  ground  that  the  case  does  not  present 
a  jurisdictional  issue  properly  reviewable 
by  this  court. 

[173]  Since  the  decision  of  Shep- 
ard  V.  Adams,  168  U.  S.  618,  42  L.  ed. 
602,  18  Sup.  Ct.  Rep.  214,  it  has  been 
the  accepted  doctrine  that  where  there 
is  a  contention  that  no  valid  service 
of  process  has  been  made  upon  the 
defendant,  and  the  judgment  is  ren- 
dered without  jurisdiction  over  the 
person,  such  judgment  can  be  reviewed 
by  direct  appeal  to  this  court.  This 
principle  was  restated  and  previous 
cases  cited  as  late  as  G.  &  C.  Merriam 
Co.  V.  Saalfield,  241  U.  S.  22,  26,  60 
L.  ed.  868,  871,  36  Sup.  Ct.  Rep.  477. 

It  is  equally  well  settled  that  where  the 
question  of  jurisdiction  presented  and 
decided  turns  upon  questions  of  general 
law,  determinable  upon  principles  alike 
applicable  to  actions  brought  in  other  ju- 
risdictions, the  jurisdiction  of  the  court 
as  a  Federal  court  is  not  presented  in 
such  wise  as  to  authorize  the  jurisdiction- 
al appeal  directly  to  this  court;  and  the 
question  must  be  decided  as  other  ques- 
tions are,  by  the  usual  course  of  appellate 
procedure,  giving  review  in  the  circuit 
court  of  appeals.  Louisville  Trust  Co.  v. 
Knott,  191  U.  S.  225,  48  L.  ed.  159,  24 
Sup.  Ct.  Rep.  119;  Bache  v.  Hunt,  193 
U.  S.  523.  48  L.  ed.  774,  24  Sup.  Ct.  Rep. 
547;  Fore  River  Shipbuilding  Co.  v. 
Hagg,  219  U.  S.  175,  55  L.  ed.  163,  31 
Sup.  Ct  Rep.  185;  Scully  v.  Bird,  209 
V.  S.  481,  48.1,  52  L.  ed.  899,  901,  28  Sup 
Ct.  Rep.  597;  Bogart  v.  Southern  P.  Co. 


228  U.  S.  137,  57  L.  ed.  768,  33  Sup: 
Ct.  Rep.  197. 

That  the  question  of  the  adequacy  of 
the  allegations  of  the  bill  to  justify  the  re- 
lief sought  does  not  present  a  jurisdie- 
tional  question  was  held  in  Smith  v.  Me- 
Kay,  161  U.  S.  355,  40  L.  ed.  731, 16  Sup. 
Ct.  Rep.  490 ;  Illinois  C.  R.  Co.  v.  Adams, 
180  U.  S.  28,  45  L,  ed.  410,  21  Sup.  Ct. 
Rep.  251 ;  Louisville  &  N.  R.  Co.  v.  West- 
em  U.  Teleg.  Co.  234  U.  S.  369,  372,  68 
L.  ed.  1356,  1358,  34  Sup.  Ct.  Rep.  810; 
R.  J.  Darnell  v.  Illinois  C.  R.  Co.  225  U. 
S.  243,  56  L.  ed.  1072,  32  Sup.  Ct  Rep. 
760;  Public  Service  Co.  v.  Corboy,  250 
U.  S.  153, 162,  63  L.  ed.  905,  909,  39  Sup. 
Ct.  Rep.  440. 

The  opinion  of  the  court  below,  read  in 
connection  with  the  certificate,  shows  that 
it  was  held  that  the  contract  set  up  in  the 
bill  gave  no  lien  upon  or  right  in  rem  in 
the  assets  sought  to  be  reached  within  the 
district.  The  question  was  presented, 
the  court,  in  the  exercise  of  jurisdiction, 
after  an  examination  of  the  contract  set 
forth  in  the  bill^  and  a  consideration  of  its 
terms,  determined  it  [174]  upon  prin^ 
ciples  which  would  have  been  equally 
applicable  had  the  question  been  pre- 
sented in  other  jurisdictions.  Its  deci- 
sion, therefore,  did  not  involve  the 
jurisdiction  of  the  Federal  court  as 
such,  which,  it  is  settled,  is  required  in 
order  to  justify  a  direct  appeal  to  this 
court 

In  Chase  v.  Wetzlar,  225  U.  S.  79,  56 
L.  ed.  990,  32  Sup.  Ct.  Rep.  659,  the  Act 
of  March  3, 1875,  now  §  57  of  the  Judicial 
Code,  was  involved,  and  there  was  an  at- 
tempt to  have  service  on  alien  defend- 
ants by  publication  under  the  provisions 
of  the  statute.  The  issue  made  was  as  to 
whether  there  was  property  of  the  de- 
fendants within  the  jurisdiction  of  the 
court.    That  issue  was  held  to  present  a 


such  manner  as  the  court  may  direct,  not 
less  than  once  a  week  for  six  consecutive 
weeks.  In  case  such  absent  defendant  shall 
not  appear,  plead,  answer,  or  demur  within 
the  time  so  limited,  or  within  some  further 
time,  to  be  allowed  by  the  court,  in  its  dis- 
cretion, and  upon  proof  of  the  service  or 
publication  of  said  order  and  of  the  per- 
formance of  the  directions  contained  in  the 
same,  it  shall  be  lawful  for  the  court  to 
entertain  jurisdiction,  and  proceed  to  the 
hearing  and  adjudication  of  such  suit  in 
the  same  manner  as  if  such  absent  defend- 
ant had  been  served  with  process  within 
the  said  district;  but  said  adjudication 
shall,  as  regards  said  absent  defendant  or 
defendants  without  appearance,  affect  only 
the  property  which  shall  have  been  the 
subject  of  tlie  suit  and  under  the  jurisdic- 
tion of  the  court  therein,  within  such  die- 
S04 


trict;  and  when  a  part  of  the  said  real  or 
personal  property  against  which  such  pro- 
ceedings shall  be  taken  shall  be  within  an- 
other district,  but  within  the  same  state, 
such  suit  may  be  brought  in  either  district 
in  said  state:  Provided,  however.  That  any 
defendant  or  defendants  not  actually  per- 
sonally notified  as  above  provided  may,  at 
any  time  within  one  year  after  final  Judg- 
ment in  any  suit  mentioned  in  this  scctien, 
enter  his  appearance  rn  said  suit  in  said 
district  court,  and  thereupon  the  said  court 
shall  make  an  order  setting  aside  the  judg^ 
ment  therein  and  permitting  said  defend- 
ant or  defendants  to  plead  therein  on  pay- 
ment by  him  or  them  of  such  costs  as  the 
court  shall  deem  just;  and  thereupon  said 
suit  shall  be  proceeded  with  to  final  judg* 
ment  according  to  law." 

S54  U.  8. 
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question  of  jurisdiction  properly  review- 
able in  this  court  under  §  238.  In  the 
ease  now  presented  no  question  is  made  as 
to  the  presence  of  property  in  the  district. 
The  attempted  service  was  set  aside,  and 
the  bill  dismissed,  upon  consideration  of 
the  allegations  of  the  bill  which,  it  was 
held,  upon  application  of  general  princi- 
ples, did  not  show  that  the  plaintiff  had 
any  lien  upon  or  interest  in  the  property 
authorizing  him  to  invoke  the  procedure 
outlined  in  §  57  of  the  Judicial  Code. 

As  to  the  contention  that  the  whole 
ease  is  here  upon  a  constitutional  ques- 
tion because  of  the  procedure  in  the  court 
below,  §  238  provides  that  when  a  case 
comes  here  upon  a  question  of  jurisdic- 
tion, that  question  alone  shall  be  certified. 
Moreover,  we  find  no  merit  in  the  alleged 
deprivation  of  constitutional  ri^ts,  so  as 
to  present  questions  arising  under  the 
Constitution. 

It  follows  that  the  appeal  must  be  dis- 
missed for  want  of  jurisdiction. 

Dismissed. 


[175]  WELLS  FARGO  &  COMPANY,  Pe- 
titioner, 

V. 

OSCAR  G.  TAYLOR. 

(See  S.  C.  Reporter's  ed.  175-189.) 

Appeal  —  judgment  —  subsequent  pro- 
ceedlnicfl  below  —  amendment  of 
pleading. 

1.  A  decision  of  a  circuit  court  of  ap- 
peals holding  the  bill  insufficient,  and  for 
that  reason  alone  reversinfi:  the  decree  below 
by  which  such  bill  was  held  good  on  de- 
murrer, and  remanding  the  cause,  is  not 
final,  but  leaves  the  district  court  free,  in 
its  discretion,  to  allow  an  amendment  to  the 
bill,  curing  the  defect. 

[For'  otber  cases,  see  Appeal  and  Error,  IX. 
1,  in  Digest  Sup.  Ct.  1908.] 

Courts  —  conflict  of  Jurisdiction  —  stay- 
inir  proceedings  In  state  courts. 

2.  A   suit  in  a  Federal   court  to  stay 


the  enforcement  of  a  judgment  of  a  state 
court,  obtained  under  circumstances  that 
render  such  enforcement  contrary  to  recog- 
nized principles  of  equity  and  standards  of 
good  conscience,  is  not  forbidden  by  the 
prohibition  in  the  Judicial  Code,  f  205, 
against  enjoining  proceedings  in  state  courts 
except  in  bankruptcy  cases. 
[For  otber  cases,  see  Courts,  VI.  f.  In  Digest 
Sup.  Ct.  1908. J 

Master  and  servant  —  when  relation 
exists  —  express  messenger. 

3.  An  express  messenger  in  charge  of 
express  matter  which  a  railway  company 
was  transporting  for  the  express  company 
in  an  express  car  furnished  bv  the  railway 
company  under  a  contract  which  gave  the 
express  company  the  exclusive  privilege  of 
conducting  an  express  business,  the  railway 
company  to  provide  the  motive  power  and 
the  train  operatives,  was  on  the  train  as 
an  employee  not  of  the  railway  company, 
but  of  the  express  company,  by  which  he 
was  employed,  directed,  and  paid,  and  at 
whose  will  he  was  to  continue  in  service  or 
be  discharged. 

[For  other  cases,  see  Master  and  Servant,  I.  a, 
In  Digest  Sup.  Ct.  1008.] 

Master  and  servant  —  employers*  lia* 

blllty  —  express  company  not  currier 

by  railroad  —  limiting  liability. 

4.  A  common  carrier  by  express  which 
neither  owns  nor  operates  a  railway,  but 
which,  under  contract  with  a  railway  com- 
pany, conducts  an  express  business  over 
such  railway,  the  railway  company  furnish- 
ing the  express  car,  the  motive  power,  and 
the  train  operatives,  and  the  express  com- 
pany paying  for  this  service,  is  not  a  "com- 
mon carrier  by  railroad*'  within  the  meaning 
of  the  Employers'  Liability  Act  of  April  22, 
1008,  and  is,  therefore,  not  affected  by  the 
provision  of  §  5  of  that  act,  invalidating  any 
contract  whereby  a  carrier  subject  to  that 
act  exempts  itself  from  any  liability 
under  it. 

[For  other  cases,  see  Master  and  Servant,  II. 
a,  2.  a:  II.  a,  2,  c,  in  Digest  Sup.  Ct. 
1018  Supp.] 

Carriers  —  limitation  of  liability  —  ex- 
press messeng:er. 

6.  An  express  messenger  in  charge  of 
express  matter  which  a  railway  is  trans* 
porting  under  a  contract  with  the  express 
company  may  validly  stipulate,  as  a  con- 


Note; — On  appellate  jurisdiction  of 
Federal  Supreme  Court  over  circuit 
courts  of  appeals — see  notes  to  Bag- 
ley  V.  General  Fire  Extinguisher  Co.  53 
L  ed.  U.  S.  605,  and  St.  Anthony's 
Church  v.  Pennsylvania  R.  Co.  59  L.  ed. 
U.  S.  1119. 

On  constitutionality,  application,  and 
effect  of  Federal  Employers'  Liability 
Act — see  notes  to  Lamphere  v.  Oregon 
R.  A  Nav.  Co.  47  L.R.A.(N.S.)  38,  and 
Seaboard  Air  Line  R.  Co.  v.  Horton, 
L.R.A.1915C,  47. 

As  to  contract  exempting  railroad 
company  from  liability  for  negligent  in- 
jury to  sleeping  car  employee,  or  others 
•ft  li.  eel. 


sustaining  a  similar  relation  to  the 
company — see  notes  to  Denver  &  R.  G. 
R.  Co.  V.  Whan,  11  L.R.A.(N.S.)  432; 
Coleman  v.  Pennsylvania  R.  Co.  50 
L.R.A.(N.S.)  432,  and  Pittsburg,  C.  C. 
&  St.  L.  R.  Co.  v..Kinney,  L.R.A.1917D, 
648. 

On  conclusiveness  of  prior  decisions 
on  subsequent  appeals — see  note  to 
Hastings  v.  Foxworthy,  34  L.R.A.  321. 

On  right  to  amend  pleadings  after 
final  decision  on  appeal — see  note  to 
Todd  V.  Bettingen,  18  L.R.A. (N.S.)  263. 

On  validity  of  agreement  to  restrict 
carrier's  liability,  generally— see  notes 
to  Missouri  P.  R.  Co*  n*  1^«3, \\A?B;..k* 
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dition  of  his  employment  by  the  express 
company,  that  neither  that  company  nor  the 
railway  company  shall,  under  any  circum- 
ptances  or  in  any  case,  be  liable  for  any 
Injury  which  he  may  receive  while  on  the 
railway  company's  trains  as  such  messengevr 
whether  caused  by  the  negligence  of  the  rail- 
way company  or  otherwise,  and  that  he  will 
assume  all  and  every  risk  incident  to  such 
employment,  froM  whatever  cause  arising, 
thereby  assenting  to  the  contractual  ar- 
rangement between  the  two  companies 
exempting  the  railway  company  from  lia- 
bility for  such  injuries,  and  obligating  him- 
self to  the  express  company  to  refrain  from 
asserting  any  liability  against  it  or  the 
railway  company  on  account  of  any  such 
injuries. 

[For   other   cases,   see   Carriers,   II.   a,   8,    In 
Digest  Sup.  Ct.  1008.] 

Injunction   —  against  enforcement   of 
nnconsclonable  Judgment. 

6.  An  express  company  with  which  an 
employee  in  charge  of  express  matter  trans- 
ported by  railway  stipulated,  as  a  condition 
of  employment,  to  assume  all  risk  of  in- 
juries incident  to  his  employment,  from 
whatever  cause  arising,  is  entitled  to  have 
such  employee  restrained  from  enforcing  a 
judgment  which,  in  violation  of  his  agree- 
ment, he  wrongfully  sought  and  obtained 
against  the  railway  company,  which  judg- 
ment, as  between  the  two  companies,  the 
express  company  is  bound  to  pay,  and  which 
was  rendered  in  an  action  to  which  the 
express  company  was  not  a  party,  and 
wherein  it  could  not  be  heard,  the  employee 
being  financially  irresponsible,  so  that  if 
the  judgment  is  collected,  the  express  com- 
pany, wliich  has  not  been  in  any  wise  negli- 
gent or  at  fault,  will  be  remediless. 
ll<^or  other  cases,  see  Injunction,  I.  1,  2,  In 
Digest  Sup.  Ct.  1908.] 

[No.  41.] 

Argued   December    19,   1919.     Decided   De- 
cember 6,  1920. 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals 
for  the  Fifth  Circuit  to  review  a  decree 
which,  on  a  second  appeali  reversedi 
with  directions  to  dismiss  the  bill,  a  de- 
cree   of    the    District    Court    for    the 


Northern  District  of  Mississippi,  en- 
joining the  enforcement  of  a  judgment. 
Reversed. 

See  same  case  below,  on  first  appeal, 
136  C.  C.  A.  402,  220  Fed.  796;  on  aee- 
ond  appeal,  161  C.  C.  A.  161,  249  Fed. 
109. 

The  facts  are  stated  in  the  opinion. 

Mr.  Charles  W.  Stockton  argued  the 
cause,  and,  with  Messrs.  K.  E.  Stockton 
and  Edward  R.  Whittingham,  filed  a 
brief  for  petitioner: 

The  Federal  Employers'  Liability 
Act  does  not  apply  to  express  com- 
panies. 

Second  Employers'  Liability  Cases 
(Mondou  V.  New  York,  N.  H.  &  H.  R. 
Co.)  223  U.  S.  1,  56  L.  ed.  327,  38 
L.R.A.(N.S.)  44,  32  Sup.  Ct.  Rep.  169, 
1  N.  C.  C.  A.  875;  United  States  v. 
Falk,  204  U.  S.  143,  61  L.  ed.  411,  27 
Sup.  Ct.  Rep.  191;  United  States  v. 
Cerecedo  Hermanos  y  Compania,  209 
U.  S.  337,  52  L.  ed.  821,  28  Sup.  Ct. 
Repi  532;  Latimer  v.  United  States,  223 
U.  S.  501,  66  L.  ed.  626,  32  Sup.  Ct. 
Rep.  242;  Bruce  v.  Tobin,  245  U.  S.  18, 
62  L.  ed.  123,  38  Sup.  Ct.  Rep.  7;  Unit- 
ed States  V.  Morseman,  3  Inters.  Com. 
Rep.  112,  42  Fed.  448;  Southern  Indi- 
ana Exp.  Co.  V.  United  States  Exp.  Co. 
88  Fed.  659,  s.  c.  35  C.  C.  A.  172,  92 
Fed.  1022. 

The  Employers'  Liability  Act,  even  if 
applicable  to  express  companies,  would 
not  affect  the  contract  in  question. 

Robinson  v.  Baltimore  &  O.  R.  Co. 
237  U.  S.  84,  59  L.  ed.  849,  35  Sup.  Ct. 
Rep.  491,  8  N.  C.  C.  A.  1. 

The  contract  in  question  is  not 
against  public  policy. 

Santa  Fe,  P.  &  P.  R.  Co.  v.  Grant 
Bros.  Constr.  Co.  228  U.  S.  177,  57 
L.  ed.  787,  33  Sup.  Ct.  Rep.  474;  Balti- 
more &  O.  S.  W.  R.  Co.  V.  Voigt,  176 
U.  S.  498,  44  L.  ed.  560,  20  Sup.  Ct. 
Rep.  385;  McKay  v.  Louisville  &  N.  R. 
Co.  133  Tenn.  590,  182  S.  W.  874;  Per- 
ry V.  Philadelphia,  B.  &  W.  R.  Co.   1 


500;  Hartwell  v.  Northern  P.  Exp.  Co. 
3  L.R.A.  342;  Richmond  &  D.  R.  Co.  v. 
Payne,  6  L.R.A.  849;  Adams  Exp.  Co. 
V.  Harris,  7  L.R.A.  214;  Duntley  v.  Bos- 
ton &  M.  R,  Co.  9  L.R.A.  452;  Gulf,  C. 
&  S.  F.  R.  Co.  V.  Gatewood,  10  L.R.A. 
.419;  Pacific  Exp.  Co.  v.  Foley,  12 
L.R.A.  799;  Deming  v.  Merchants'  Cot- 
ton-Press A  Storage  Co.  13  L.R.A.  518; 
Ballon  V  Earle,  14  L.R.A.  433;  Little 
Bock  ft  .  S.  R.  Co.  V.  Cravens,  18 
Ji.B.A.  5  Everett  v.  Norfolk  &  S.  R. 
Co.  1  1  u  ..(N.S.)  986;  New  Jersey 
Steam  I)       Co,  ▼,  Merehants'  Bank,  12 


L.  ed.  U.  S.  465,  and  Chicago,  M.  ft  St. 
P.  R.  Co.  V.  Solan,  42  L.  ed.  U.  S.  688. 

As  to  express  messengers  as  passen- 
gers— see  note  to  Baltimore  ft  O.  S.  W. 
R.  Co.  V.  Voigt,  44  L.  ed.  U.  S.  560. 

On  injunction  against  judgment  for 
matter  arising  subsequent  to  its  rendi- 
tion— see  note  to  Little  Rock  ft  Ft.  8. 
R.  Co.  V.  Wells,  30  L.R.A.  560. 

On    general    equitable   jurisdiction    in 

regard  to  injunctions  against  judgments 

— see  notes  to  Jarrett  v.  Goodnow,  32 

L.R.A.  321,  and  Davis  v.  Tileston,  12 

L.  ecL  U.  S.  366. 

154  V.  B. 


1920. 
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Boyee,  399,  77  AU.  725 ;  Higgins  v.  Erie 
B.  Co.  89  N.  J.  L.  629,  99  Ail.  98. 

The  ooart  below  had  jurisdiction  to 
enjoin  the  enforcement  of  the  judgment 
seeared  by  respondent  in  the  state  court. 

Marshall  v.  Holmes,  141  U.  S.  589, 
599,  35  L.  ed.  870,  874,  12  Sup.  Ct.  Rep. 
G2;  Marine  Ins.  Co.  v.  Hodgson,  7 
Craneh,  332,  3  L.  ed.  362;  Terre  Haute 
4b  I.  B.  Co.  V.  Peoria  &  P.  U.  R.  Co.  82 
Fed.  943;  Payne  v.  Hook,  7  Wall.  425, 
19  L.  ed.  260;  Barrow  v.  Hunton,  99  U. 
S.  SO,  25  L.  ed.  407;  Hendrickson  v. 
Hinckley,  17  How.  443,  15  L.  ed.  123; 
Gaines  v.  Fuentes,  92  U.  S.  10,  23  L.  ed. 
524;  Dietzsch  v.  Huidekoper  (Kern  v. 
Huidekoper)  103  U.  S.  494,  26  L.  ed. 
497;  Rochester  German  Ins.  Co.  v. 
Schmidt,  126  Fed.  998;  Donovan  v. 
WeUs,  F.  &  Co.  22  L.B.A.(N.S.)  1250, 
94  C.  C.  A.  609,  169  Fed.  363 ;  Ex  parte 
Cutting,  94  U.  S.  14,  24  L.  ed.  49 ;  Indi- 
ana  Southern  B.  Co.  v.  Liverpool,  L.  & 
G.  Ins.  Co.  109  U.  S.  168,  27  L.  ed.  895, 
3  Sup.  Ct.  Bep.  108;  Jones  ft  Laughlins 
V.  Sands,  25  C.  C.  A.  233,  51  U.  S.  App. 
153,  79  Fed.  913;  Credits  Commutation 
Co.  V.  United  States,  177  U.  S.  311,  44 
L.  ed.  782,  20  Sup.  Ct.  Bep.  636. 

The  amendment  to  petitioner's  orig- 
inal bill  was  properly  allowed  by  the 
district  court. 

Mutual  L.  Ins.  Co.  v.  HiU,  193  U.  S. 
553,  48  L.  ed.  791,  24  Sup.  Ct.  Bep.  538; 
United  States  v.  Lehigh  Valley  B.  Co. 
220  U.  S.  257,  55  L.  ed.  458,  31  Sup.  Ct. 
Rep.- 387;  Hardin  v.  Boyd,  113  U.  S.  756, 
28  L.  ed.  1141,  5  Sup.  Ct.  Rep.  771;  Be 
Sanford  Fork  &  Tool  Co.  160  U.  S.  247, 
258,  40  L.  ed.  414,  417,  16  Sup.  Ct.  Bep. 
291;  Be  Potts,  166  U.  S.  267,  41  L.  ed. 
995,  17  Sup.  Ct.  Bep.  520. 

Mr.  Thomas  Fite  Paine  argued  the 
cause  and  filed  a  brief  for  respondent: 

The  bill  is  without  equity,  for  the 
reason  that  the  messenger's  agreement 
upon  which  the  relief  in  the  bill  is 
prayed,  is  void  and  unenforceable,  as 
violative  of  the  Act  of  Congress  of 
April  22,  1908,  §§  1  and  5  thereof,  and 
amendments,  for  the  reason  that  the 
petitioner  was  a  common  carrier  by 
railroad,  handling  interstate  commerce, 
at  the  time  respondent  was  injured, 
and  the  respondent  was  injured  while 
handling  interstate  commerce,  owing  to 
the  negligence  of  the  agents  or  officers 
or  employees  of  petitioner,  to  wit,  the 
6t  Louis  &  S.  F.  B.  B.  Co.,  or  the  peti- 
tioner and  the  St.  Louis  &  S.  F.  B.  B. 
Co.  were  partnere  or  coproprietors  en- 
gaged as  common  carriers  by  railroad, 
handling  interstate  commerce,  and  re^ 
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spondent  a  joint  employee  of  both,  was 
injured  by  the  negligence  of  the  em- 
ployees of  the  railroad  company  while 
handling  interstate  commerce.  In  ei- 
ther event,  the  alleged  contract  is  void,  as 
violative  of  the  above  statute. 

Bank  of  Kentucky  v.  Adams  E^.  Co. 
93  U.  S.  174,  23  L.  ed.  872 ;  Baltimore  & 
O.  S.  W.  B.  Co.  V.  Voigt,  176  U.  S.  498, 
44  L.  ed.  560,  20  Sup.  Ct.  Bep.  385; 
Oliver  v.  Northern  P.  B.  Co.  196  Fed. 
436;  Malloy  v.  Northern  P.  B.  Co.  151 
Fed.  1019;  Hooper  v.  Wells,  F.  &  Co. 
27  Cal.  11,  85  Am.  Dec.  211;  Philadel- 
phia, B.  ft  W.  B.  Co.  V.  Schubert,  224 
U.  S.  603,  56  L.  ed.  911,  32  Sup.  Ct. 
Bep.  589,  1  N.  C.  C.  A.  892;  Meehan  v. 
Valentine,  145  U.  S.  611,  36  L.  ed.  835, 
12  Sup.  Ct.  Bep.  972;  Ward  v.  Thomp- 
son, 22  How. -330,  16  L.  ed.  249;  Shu- 
maker,  Partnership,  p.  2. 

The  decree  heretofore  by  the  circuit 
court  of  appeals  on  the  first  appeal  of 
this  case,  reversing  and  remanding  the 
cause,  was  a  final  decree  on  the  merits 
of  litigation;  hence  petitioner's  sole 
remedy  was  by  appeal  by  certiorari  to 
the  Supreme  Court  of  the  United 
States,  or  for  the  circuit  court  of  ap- 
peals to  have  reserved  a  right  for  the 
petitioner  to  amend  the  bill.  On  re- 
versal the  district  court  was  without 
authority  in  law.  or  equity  to  permit  the 
petitioner  to  amend  the  bill;  especially 
is  this  so  in  view  of  the  fact  that  the 
circuit  court  of  appeals  refused  to  per- 
mit an  amendment,  or  to  authorize  .the 
district  court  to  allow  an  amendment, 
and  petitioner  took  no  appeal  there- 
from, as  appears  from  a  motion  of  pe- 
titioner and  the  decree  of  the  circuit 
court  of  appeals  thereon.  The  district 
court  should  have  sustained  the  motion 
of  respondent,  and  dismissed  the  bill 
and  dissolved  the  injunction. 

Bostwick  V.  Brinkerhoff,  106  U.  S.  3, 
27  L.  ed.  73,  1  Sup.  Ct.  Bep.  15;  Lodge 
V.  Twell,  135  U.  S.  232,  34  L.  ed.  153, 
10  Sup.  Ct.  Bep.  745;  Paducah  v.  East 
Tennessee  Teleph.  Co.  229  U.  S.  476,  57 
L.  ed.  1286,  33  Sup.  Ct.  Bep.  816;  1  Fos- 
ter, Fed.  Pr.  576,  §  1,  note  17;  Ameri- 
can Bell  Teleph.  Co.  v.  United  States, 

15  C.  C.  A.  597,  33  U.  S.  App.  236,  68 
Fed.  542;  Post  v.  Beacon  Vacuum 
Pump  &  Electrical  Co.  32  C.  C.  A.  155, 
50  U.  S.  App.  407,  89  Fed.  1;  The  Abby 
Dodge,  223  U.  S.  166,  56  L.  ed.  390,  32 
Sup.  Ct.  Bep.  310;  Be  Sanford  Fork  & 
Tool  Co.  160  U.  S.  247,  40  L.  ed.  414, 

16  Sup.  Ct.  Bep.  291;  3  Foster,  Fed.  Pr. 
2136,  2137,  3155;  Mackall  v.  Bichards, 
116  U.  S.  45^  29  L.  ed.  558.  6  Bnp.  Ct. 
Rep.  234;  Van  Doren  ▼•  Pennsylvania 
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R.  Co.  35  C.  C.  A.  282,  93  Fed.  272; 
Preferred  Acci.  Ins.  Co.  v.  Barker,  32 
C.  C.  A.  124,  58  U.  S.  App.  171,  88  Fed. 
814;  Hunt  v.  Howes,  21  C.  C.  A.  356, 
41  U.  S.  App.  152,  74  Fed.  657;  Hub- 
bard V.  Manhattan  Trust  Co.  30  C.  C. 
A.  520,  57  U.  S.  App.  730,  87  Fed.  51; 
Southard  v.  Russell,  16  How.  547,  14 
L.  ed.  1052;  Watson  v.  Stevens,  2  C.  C. 
A.  500,  5  U.  S.  App.  101,  215,  51  Fed. 
757;  Woodward  v.  Boston  Lasting 
Mach.  Co.  11  C.  C.  A.  353,  21  U.  S.  App. 
463,  63  Fed.  611. 

The  United  States  district  court  was 
without  jurisdiction  to  entertain  the 
bill  in  this  cause,  the  gravamen  of 
which  was  to  enjoin  the  collection  of  a 
judgment  obtained  by  the  respondent 
in  the  supreme  court  of  the  state  of 
Mississippi.  This  bill,  as  amended, 
sought  injunctive  relief  not  as  an  in- 
cident to  an  existing  cause  in  equity, 
but  as  the  primary  object  of  the  state 
courts,  first  had  and  obtained;  and  be- 
cause 

Ist.  It  is  contrary  to  public  policy 
and  the  comity  of  the  courts  for  the 
United  States  courts  to  interfere  with  the 
jurisdiction  of  the  state  courts  first  had 
and  obtained;  and 

2d.  It  is  violative  of  §  720  of  the  Re- 
vised Statutes  of  the  United  States 
(Comp.  Stat.  §  1242),  and  of  §  265  of 
the  Judiciary  Act  of  March  3,  1911. 

Wayman  v.  Southard,  10  Wheat.  1,  6 
L.  ed.  253;  Leathe  v.  Thomas,  38  C.  C. 
A.  75,  97  Fed.  136;  Whitney  v.  Wilder, 
4  C.  C.  A.  510,  13  U.  S.  App.  180,  54 
Fed.  554;  Mills  v.  Provident  Life  &  T. 
Co.  40  C.  C.  A.  394,  100  Fed.  344; 
Slaughter-house  Cases,  10  Wall.  273,  19 
L.  ed.  915;  Molony  v.  Massachusetts 
Ben.  Asso.  53  Fed.  209;  1  Foster,  Fed. 
Pr.  694,  695;  Sargent  v.  Helton,  115  U. 
S.  348,  29  L.  ed.  412,  6  Sup.  Ct.  Rep. 
78;  Moran  v.  Sturges,  154  U.  S.  268; 
38  L.  ed.  985,  14  Sup.  Ct.  Rep.  1019; 
Nelson  v.  Camp,  112  C.  C.  A.  302,  191 
Fed.  712;  Garner  v.  Second  Nat.  Bank, 
16  C.  C.  A.  90,  33  U.  S.  App.  91,  67 
Fed.  833;  Central  Nat.  Bank  v.  Stevens, 
169  U.  S.  432,  42  L.  ed.  807,  18  Sup.  Ct. 
Rep.  403;  Riggs  v.  Johnson  County,  6 
Wall.  166,  18  L.  ed.  768. 

The  petitioner  voluntarily  sought  the 
jurisdiction  of  the  state  of  Mississippi 
circuij;  court,  and,  haying  been  denied 
relief  by  that  court,  did  not  exhaust  its 
remedy  by  appeal  from  that  court  to 
the  supreme  court  of  the  state  of  Mis- 
sissippi, and  did  not  exhaust  its  rem- 
edies in  the  state  court,  to  wit,  the 
chancery  court,  and  is  therefore  es- 
topped or  has  waived  its  rights  to  pro- 
SOS 


ceed  with  the  case  in  the  United  States 
district  court.  The  messenger'a  agree- 
ment was  offered  in  evidence  on  the 
trial  in  the  state  courts,  and  the  same 
was  held  void,  as  contrary  to  public 
policy,  as  an  effort  on  tiie  part  of  the 
railroad  company  to  relieve  itself  from 
liability  for  its  own  negligence.  This 
ruling  should  be  binding  on  the  United 
States  court,  as  the  petitioner  sought 
the  jurisdiction  of  this  court,  and  did 
not  exhaust  its  remedy  in  the  state 
court. 

Harkrader  v.  Wadley,  172  U.  S.  148, 
43  L.  ed.  399,  19  Sup.  Ct.  Rep.  119; 
Freeman  v.  Howe,  24  How.  450,  16  L. 
ed.  749;  Buck  v.  Colbath,  3  Wall.  334, 
18  L.  ed.  257;  Taylor  v.  Taintor,  16 
Wall.  366,  21  L.  ed.  287;  Wiswall  v. 
Sampson,  14  How.  52,  14  L.  ed.  322; 
United  States  v.  Pedroli,  111  Fed.  14; 
Cavanaugh  v.  Looney,  248  U.  S.  453,  63 
L.  ed.  354,  39  Sup.  Ct.  Rep.  142. 

Mr.  Justice  Van  Devanter  delivered 
the  opinion  of  the  court : 

Oscar  O.  Taylor,  an  express  messenger 
of  Welts  Fargo  &  Company,  a  common 
carrier  by  express,  received  substantial 
[177]  personal  injuries  through  the  de- 
railment of  an  express  car  in  which  he 
was  working,  and  which  was  part  of  a 
passenger  train  moving  over  the  railroad 
of  the  St.  Louis  &  San  Francisco  Rail- 
road Company  in  the  state  of  Missis- 
sippi,— the  derailment  resulting  from 
negligence  on  the  part  of  the  railroad 
company  and  its  employees.  To  recover 
for  these  injuries  Taylor  brought  an 
action  against  the  railroad  company  in 
the  circuit  court  of  Monroe  county, 
Mississippi,  and  obtained  a  judgment 
for  $4,000,  which  was  affirmed  by  the 
supreme  court  of  the  state  without  an 
opinion.    See  —  Miss.  — ,  58  So.  485. 

In  his  declaration  in  that  case  Taylor 
explained  and  justified  his  presence  on  the 
train  and  in  the  express  car  by  alleging 
that  he  was  then  in  the  employ  of  the  ex- 
press company  as  its  messenger,  and,  in 
the  course  of  that  employment,  was  in 
charge  of  express  matter  which  the  rail- 
road company  was  transporting  for  the 
express  company;  that  this  transporta- 
tion was  in  pursuance  of  a  contract  be- 
tween the  two  companies,  and  that,  under 
the  contract,  the  express  car  was  fur- 
nished by  the  railroad  company,  and  he, 
as  the  express  company's  messenger,  was 
permitted  to  accompany  the  express  mat- 
ter carried  therein. 

While  the  declaration  said  nothing  mora 
about  the  nature  or  terms  of  that  con- 
tract, it  is  important  here  to  have  them  in 
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mind.  The  contract  shows  that  it  was  in* 
tended  to,  and  did,  cover  all  express  husi- 
ness  <m  and  over  the  railroad  company's 
road,  both  within  and  without  the  state  of 
Mississippi,  for  a  specified  period,  in- 
cluding the  day  when  Taylor  was  injured. 
It  gave  to  the  express  company  the  ex* 
dnsive  privilege  of  conducting  an  express 
bosinesB  on  and  over  the  railroad,  and 
obligated  the  railroad  company  to  refrain 
from  conducting  an  express  business. 
There  were  provisions  whereby  the  rail- 
road company  agreed,  (a)  to  transport 
by  suitable  cars,  to  be  provided  by  it  and 
attached  to  its  passenger  trains,  all  ex- 
press matter  of  the  express  company, 
and  the.  messengers  accompanying  the 
[178]  same;  (b)  to  light  and  warm 
the  cars  and  equip  them  with  neces- 
sary conveniences;  and  (c)  to  permit 
portions  of  its  station  houses  to  be 
used  by  the  express  company  for  the 
reception,  safe-keeping,  and  delivery 
of  express  matter.  And  there  were 
other  provisions  whereby  the  express  com- 
pany agreed,  (a)  to  make  stated  pay- 
ments— usually  a  percentage  of  the  gross 
earnings — for  the  facilities  furnished  and 
service  rendered  by  the  railroad  company; 
(b)  to  assume  all  risks,  losses,  and  dam- 
ages to  its  own  property,  express  matter, 
and  valuable  packages  transported  under 
the  contract;  (c)  to  assume  all  risk  and 
damage  to  its  agents  and  employees  while 
engaged  in  its  business  on  the  trains  or 
property  of  the  railroad  company;  and 
(d)  to  indemnify  and  bold  harmless  the 
railroad  company  in  respect  of  all  claims 
for  damages  suffered  by  such  agents  and 
employees  while  so  engaged. 

There  was  also  a  contract  between  Tay- 
br  and  the  express  company,  spoken  of  as 
a  messenger's  agreement,  wherein—fol- 
lowing a  recital  that  he  had  full  knowl- 
edge of  the  service  required  and  the  con- 
ditions on  which  the  railroad  company 
would  permit  messengers  to  accompany 
express  matter  on  its  trains,  and  that  with 
SQch  knowledge  he  was  desirous  of  be- 
eoming  a  messenger  of  the  express  com- 
pany— it  was  stipulated,  as  a  term  or  con- 
dition of  his  employment,  that  neither  the 
express  company  nor  the  railroad  com- 
pany should,  under  any  circumstances  or 
in  any  case,  be  liable  for  any  injury  which 
be  might  receive  while  on  the  railroad 
company's  trains  as  such  messenger, 
whether  caused  by  negligence  of  the  rail- 
road company  or  otherwise,  and  that  he 
would  assume  all  and  every  risk  incident 
to  such  employment,  from  whatever  cause 
arising. 

Promptly  after  Taylor  sued  the  railroad 

company  in  the  circuit  court  of  Monroe 
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county,  and  before  the  case  was  brought 
to  trial,  the  express  company  presented 
to  that  court  m  that  cause  a  petition 
wherein  it  set  out  the  contracts  just 
described,  and  asked  to  be  made  a  party 
defendant.  [170]  To  this  the  railroad 
company  assented,  but  Taylor  evident- 
ly objected  and  the  petition  was  de- 
nied. The  railroad  company,  by  its 
answer  and  evidence,  sought  to  avail 
itself  of  the  stipulation  in  the  mes- 
senger's agreement,  in  connection  with 
those  in  the  other  contract,  but  the 
court  ruled  against  it,  and  Taylor  ob- 
tained the  judgment  before  mentioned. 

What' has  been  recited  will  conduce  to  a 
right  understanding  of  another  suit,  the 
decree  in  which  we  are  now  to  review. 

The  suit  is  in  equity,  and  was  brought 
by  the  express  company  against  Taylor  in 
the  district  court  of  the  United  States  for 
the  northern  district  of  Mississippi.  The 
Federal  jurisdiction  rests  on  diversity  of 
citizenship, — the  express  company  being 
a  corporation  and  citizen  of  Colorado,  and 
Taylor  a  citizen  of  Mississippi,  residing 
in  the  northern  district.  The  bill,  with  a 
supplement  and  amendment,  proceeds  on 
the  theory  that,  in  suing  the  railroad  cbm« 
pany  and  obtaining  a  judgment  against  it, 
which,  as  between  that  company  and  the 
express  company,  must  be  paid  by  the  lat- 
ter, as  stipulated  in  their  contract,  Taylor 
not  only  violated  the  messenger's  agree- 
ment, but  perpetrated  a  legal  fraud  on 
the  express  company;  that  the  judgment 
is  therefore  one  which,  in  equity  and 
good  conscience,  he  has  no  right  to  en- 
force; that,  if  he  be  permitted  to  enforce 
it,  the  express  company  will  be  without 
any  effective  remedy,  in  that  he  has  no 
property  which  can  be  reached  by  legal 
process  (a  fact  whicli  is  both  alleged  and 
proved) ;  and  that  the  express  company, 
which  was  not  a  party  to  that  case,  and 
has  not  been  in  any  wise  negligent  or  at 
fault,  is,  in  equity  and  good  conscience, 
entitled  to  have  the  messenger's  agreement 
respected,  and  to  demand  that  the  claims 
embraced  in  the  inequitable  judgment  be 
relinquished  and  the  enforcement  of  the 
judgment  enjoined.  The  prayer  conforms 
to  that  theory,  and  is  in  substance  that 
Taylor  be  required  specifically  to  per- 
form [180]  and  carry  out  the  messen- 
ger's agreement,  to  execute  a  sufficient 
release  of  all  claims  on  account  of  the 
injuries  received,  and  to  abstain  from 
enforcing  the  judgment.  Oeneral  relief 
also  is  prayed. 

Taylor  challenged  the  bill  by  a  demur- 
rer, which  was  overruled,  and  after  a 
hearing  in  due  course  the  express  com- 
pany prevailed.  On  appeal  to  the  circuit 
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eotirt  of  appeals  that  decree  was  re- 
•vers^y  and  the  suit  remanded,  becausei  in 
>that  court's  opinion,  the  bill  did  not  show 
that  Taylor  was  not  in  the  employ  of  the 
railroad  company,  or  that  he  was  solely  in 
the  employ  of  the  express  company.  136 
C.  C.  A. -402,  220  Fed.  796.  After  the 
mandate  was  received,  Taylor,  conceiving 
that  the  decision  of  the  circuit  court  of 
appeals  fully  disposed  of  the  merits  and 
was  final,  requested  the  district  court  to 
enter  a  decree  dismissing  the  bill,  and  the 
express  company  requested  leave  to  amend 
the  bill  by  correcting  the  defect  pointed 
«ut  by  the  circuit  court  of  appeals.  Tay- 
lor's request  was  denied  and  that  of  the 
express  company  was  granted.  The  bill 
was  accordingly  amended  so  as  to  show 
that  Taylor  was  not  in  the  employ  of  the 
railroad  company,  but  was  on  the  train 
solely  in  virtue  of  his  employoient  by  the 
express  company,  and  that,  in  his  declara- 
tion in  the  action  against  the  railroad 
company,  he  did  not  claim  or  all^^  any 
employment  by  that  company,  but,  on  the 
contrary,  claimed  and  alleged  that  it  per- 
mitted him  to  be  on  the  train  because  he 
was  accompanying  the  express  matter  as 
the*  express  company's  employee.  Taylor 
then  filed  a  new  answer,  and,  on  a  further 
hearing,  a  decree  for  the  express  company 
was  entered.  By  it  the  district  court 
found  that  the  allegations  of  the  bill,  with 
its  supplement  and  amendment,  were  all 
true;  declared  that  the  institution  of  the 
action  against  the  railroad  company,  and 
its  prosecution  to  judgment,  constituted  a 
violation  of  the  messenger's  agreement 
and  a  legal  fraud  on  the  express  com- 
pany; directed  Taylor  to  carry  out  and 
perform  the  messenger's  [181]  agree- 
ment, and  to  execute,  within  a  fixed 
time,  an  appropriate  instrument  releas- 
ing the  express  company  and  the  rail- 
road company  from  all  claims  for  dam* 
ages  on  account  of  his  injuries,  and 
enjoined  him  from  collecting  or  at- 
tempting to  collect  the  judgment 
against  the  railroad  company.  On  a  fur- 
ther appeal  to  the  circuit  court  of  appeals 
that  decree  was  reversed,  with  directions 
to  dismiss  the  bilh  161  C.  C.  A.  161,  249 
Fed.  109.  A  writ  of  certiorari  was  then 
granted  by  this  court. 

On  the  second  appeal  the  circuit  court 
of  appeals  put  its  decision  entirely  on  the 
ground  that  the  express- company  was  a 
^'common  carrier  by  railroad,"  within  the 
meaning  of  the  Employers'  Liability  Act 
of  April  22,  1908,  chap.  149,  35  Stat,  at 
L.  65,  Cbmp.  Stat.  §  8657,  8  Fed.  Stat. 
Anno.  2d  ed.  p.  1208,  and  therefore,  un- 
der §  5  of  the  act,  the  messenger's  agree- 
ment was  void.   Taylor  advan<^Bd  tiiat  and 


other  grounds  in  asking  a  reversal,  but 
the  court  did  not  discuss  the  other 
grounds.  All  are  pressed  on  our  atten- 
tion, and  we  take  them  up  in  what  seems 
the  natural  order. 

1.  It  is  urged  that  the  decision  of  the 
circuit  court  of  appeals  on  the  first  ap- 
peal was  final,  in  that  it  disposed  of  all 
questions  in  the  suit  and  left  nothing  open 
to  the  district  court  but  to  dismiss  the 
bill.  Had  this  been  so,  the  circuit  court 
of  appeals  on  the  second  appeal  hardly 
would  have  failed  to  enforce  its  prior 
decision.  But  that  decision  did  not  g^  as 
far  as  is  claimed.  It  turned  on  the  suf- 
ficiency of  the  bill,  and  on  that  alone.  The 
district  court  had  held  the  bill  sufficient 
when  challenged  by  a  demurrer.  The  cir- 
cuit court  of  appeals  held  it  insufficient, 
and  for  that  reason  reversed  the  decree 
and  remanded  the  suit.  Had  the  district 
court  taken  that  view  when  acting  on  Une 
demurrer,  it  undoubtedly  could,  and  prob- 
ably would,  have  allowed  an  amenmient 
curing  the  defect.  Could  it  not  equally 
allow  the  amendment  after  the  circuit 
court  of  appeals  pointed  out  the  defect 
and  remanded  the  suit?  It,  of  course,  was 
bound  to  give  effect  to  the  decision  and 
[182]  mandate  of  the  circuit  court 
of  appeals;  but  that  court  did  not 
order  the  bill  dismissed,  nor  give 
any  direction  even  impliedly  making 
against  the  amendment.  All  that  was 
disposed  of  was  the  matter  of  the  suf- 
ficiency of  the  bill.  And  recognition 
of  this  is  found  in  the  last  opinion 
of  the  circuit  court  of  appeals,  where  it  is 
said  that  the  first  reversal  was  ''based 
upon  the  insufficiency  of  the  pleading^" 
We  think  the  decision  on  the  first  appeal 
was  not  final,  and  that  the  district  court 
was  left  free,  in  the  exercise  of  its  dis- 
cretion, to  permit  the  amendment.  Equity 
Rules,  Nos.  19  and  28 ;  Re  Sanford  Fork 
&  Tool  Co.  160  U.  S.  247,  258,  259,  40  L. 
ed.  414,  417,  16  Sup.  Ct.  Rep.  291;  Mu- 
tual L.  In3.  Co.  V.  Hill,  193  U.  S.  551,  553, 
48  L.  ed.  788,  791,  24  Sup.  Ct.  Rep.  538; 
Smith  V.  Adams,  130  U.  S.  167,  177,  32 
L.  ed.  895,  899,  9  Sup.  Ct.  Rep.  566.  It 
appears  that,  in  denying  a  petition  for  a 
rehearing  ou'  the  first  appeal,  the  circuit 
court  of  appeals  refused  to  direct  the  al- 
lowance of  the  amendment ;  but  this  signi- 
fies nothing  more  than  that  no  occasion 
was  perceived  for  controlling  the  district 
court's  discretion  in  the  matter. 

2.  Section  265,  Judicial  Code  [36  Stat 
at  L.  1162,  chap.  231,  Comp.  Stat  §  1242, 
6  Fed.  Stat.  Anno.  2d  ed.  p.  959],  former- 
ly §  720,  Rev.  Stat.,  provides  that  ''the 
writ  of  injunction  shall  not  be  granted 
by  any  court  of  the  United  States  to  stay 
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proeeedings  in  any  oonrt  of  a  state,  ex- 
4)ept  in  eases  where  suoh  injnnotion  may 
be  authorijEed  by  any  law  relating  to  pro- 
eeedings  in  bankruptcy;"  and  this  is  re- 
lied on  as  showing  that  the  district  court 
could  not  entertain  the  suit  That  court 
held  the  provision  not  applicable,  and  the 
circuit  court  of  appeals  said  nothing  on 
the  subject  on  either  appeal,  possibly  be- 
cause in  a  similar  case  it  had  held  the 
provision  without  application. 

Is  the  suit  one  to  stay  proceedings  in  a. 
state  court  in  the  sense  of  that  provision? 
If  it  is,  the  district  court  erred  in  not  dis- 
missing the  bill  on  that  ground.  Haines 
V.  Carpenter,  91  U.  S.  254,  23  L.  ed.  345 ; 
Dial  V.  Reynolds,  96  U.  S.  340,  24  L.  ed. 
644;  United  States  v.  Pankhurst-Davis 
Mercantile  Co.  176  U.  S.  317,  44  L.  ed. 
485,  20  Sup.  Ct.  Rep.  423.  If  it  is  not, 
the  court  rightly  entertained  the  suit  and 
proceeded  to  an  adjudication  of  the  mer- 
its, for  the  citizenship  of  the  [188] 
parties  and  the  amount  in  controversy 
were  within  the  jurisdictional  require- 
ments. 

The  provision  has  been  in  force  more 
than  a  century,  and  often  has  been  con- 
sidered by  this  court.  As  the  decisions 
show,  it  is  intended  to  give  effect  to  a 
familiar  rule  of  comity,  and,  like  that 
rule,  18  limited  in  its  field  of  operation. 
WiUiin  that  field  it  tends  to  prevent  un- 
seemly interference  with  the  orderly  dis- 
posal of  litigation  in  the  state  courts  and 
IS  salutary;  but  to  carry  it  beyond  that 
field  would  materially  hamper  the  Fed- 
eral courts  in  the  discharge  of  duties 
otherwise  plainly  cast  upon  them  by  the 
Constitution  and  the  laws  of  Congress, 
.  which,  of  course,  is  not  contemplated.  As 
with  many  oiher  statutory  provisions,  this 
one  is  designed  to  be  in  accord  with,  and 
not  antagonistic  to,  our  dual  system  of 
eourts.  In  recognition  of  this  it  has 
come  to  be  settled  by  repeated  decisions 
and  in  actual  practice  that,  where  the  ele- 
ments of  Federal  and  equity  jurisdiction 
are  present,  the  provision  does  not  pre- 
vent the  Federal  courts  from  enjoining 
the  institution  in  the  state  courts  of  pro- 
ceedings to  enforce  local  statutes  which 
are  repugnant  to  the  Constitution  of  the 
United  States  (Ex  parte  Toung,  209  U. 
S.  123,  62  L.  ed.  714,  13  L.R.A.(N.S.) 
^32,  28  Sup.  Ct.  Rep.  441,  14  Ann.  Cas. 
764;  Truax  v.  Raich,  239  U.  S.  33,  60  L. 
jed.  131,  L.R.A.1916D,  545,  36  Sup.  Ct. 
Hep.  7,  Ann.  Cas.  1917B,  283;  Missouri 
▼.  Chicago,  B.  ft  Q.  R.  Co.  241  U.  S.  533, 
538,  543,  60  L.  ed.  1148,  1154,  1156,  36 
Sup.  Ct  Rep.  715),  or  prevent  them  from 
BiaintaJning   and   protecting    their   own 
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subsisting,  by  enjoining  attempts  to  frus- 
trate, diSeat,  or  impair  it  through  pto- 
eeedings  in  the  state  courts  (French  ▼. 
Hay  (French  v.  Stewart)  22  Wall.  250, 
22  L.  ed.  857;  Julian  v.  Central  Trust  Co. 
193  U.  S.  93,  112,  4B  L.  ed.  629,  639,  24 
Sup.  Ct.  Rep.  399;  Chesapeake  &  0.  R. 
Co.  V.  McCabe,  213  U.  S.  207,  219,  53  L. 
ed.  765,  770,  29  Sup.  Ct.  Rep.  430; 
Looney  v.  Eastern  Texas  R.  Co.  247  U.  8. 
214,  221,  62  L.  ed.  1084, 1087,  38  Sup.  Ct 
Rep.  460),  or  prevent  them  from  depriv- 
ing a  party,  by  means  of  an  injunction, 
of  the  benefit  of  a  judgment  obtained  in 
a  state  court  in  circumstances  where  its 
enforcement  will  be  contrary  to  recog- 
nixed  principles  of  equity  and  the  stand- 
ards of  good  conscience  (Marshall  ▼. 
Holmes,  141  U.  S.  589,  35  L.  ed.  870,  12 
Sup.  Ct  Rep.  62 ;  Ex  parte  Simon,  206  U. 
S.  144,  52  L.  ed.  429,  28  Sup.  Ct  Rep. 
238;  [184]  Simon  v.  Southern  R.  Co. 
236  U.  S.  115,  59  L.  ed.  492,  35  Sup. 
Ct.  Rep.  255;  Public  Service  Co.  ▼. 
Corboy.  250  U.  S.  153,  160,  63  L.  ed. 
905,  908,  39  Sup.  Ct  Rep.  440;  Na- 
tional Surety  Co.  v.  State  Bank,  61 
L.R.A.  394,  56  C.  C.  A.  657,  120  Fed. 
593). 

Marshall  v.  Holmes,  just  cited,  was  a 
suit  in  equity  to  enjoin  one  who  had  ob- 
tained judgments  in  a  state  court  from 
enforcing  Uiem,  that  relief  being  sought 
on  the  ground  that  they  were  secured  by 
fraud  which  was  not  discovered  until  after 
they  were  rendered;  and  the  question  dis- 
tinctly presented  was  whether  the  suit 
was  one  which  the  circuit  court  of  the 
United  States  could  entertain  and  decide, 
the  requisite  diversity  of  citizenship  and 
amount  in  dispute  being  present.  This 
court — after  adverting  to.  prior  decisions 
stating  the  familiar  doctrine  that  ''any 
fact  which  clearly  proves  it  to  be  against 
conscience  to  execute  a  judgment,  and  of 
which  the  injured  party  could  not  have 
availed  himself  in  a  court  of  law,  or  of 
which  he  might  have  availed  himself  at 
law,  but  was  prevented  by  fraud  or  acci- 
dent, unmixed  with  any  fault  or  negli- 
gence in  himself  or  his  agents,  will  justify 
an  application  to  a  court  of  chancery,'' 
and  also  showing  that  such  a  suit  is  not 
one  to  review  or  revise  the  action  of  the 
court  rendering  the  judgment,  but  is  a 
new  and  independent  suit  for  equitable  re- 
lief— ^answered  the  question  by  saying: 
''These  authorities  would  seem  to  place 
beyond  question  the  jurisdiction  of  the 
circuit  court  to  take  cognisance  of  the 
present  suit,  which  is  nbne  the  less  an 
original,  independent  suit  because  it  re- 
lates to  judgments  obtained  in  the  court 
of  another  jurisdiction*    While  it  cannot 
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require  the  state  court  itself  to  set  aside 
or  vacate  the  judgments  in  question,  it 
may,  as  between  the  parties  before  it,  if 
the  facts  justify  such  relief,  adjudge  that 
Mayer  shall  not  enjoy  the  inequitable  ad- 
vantage obtained  by  his  judgments.  A 
decree  to  that  effect  would  operate  direct- 
ly upon  him,  and  would  not  contravene 
that  provision  of  the  statute  prohibiting  a 
court  of  the  United  States  from  granting 
a  writ  of  injunction  to  stay  proceedings 
in  a  [185]  state  court.  It  would  sim- 
ply take  from  him  the  benefit  of  judg- 
ments obtained  by  fraud." 

Simon  v.  Southern  R.  Co.  236  U.  S. 
115,  59  L.  ed.  492,  35  Sup.  Ct.  Rep.  255, 
was  a  suit  in  a  circuit  court  of  the  United 
States  to  enjoin  the  enforcement  of  a 
judgment  in  a  state  court  on  the  ground 
that  it  was  obtained  by  fraud  and  without 
notice,  and  the  defendant  invoked  the  pro- 
vision in  §  265.  The  circuit  court  took 
jurisdiction  and  awarded  the  relief 
sought.  That  decision  was  affirmed  by 
the  circuit  court  of  appeals,  and,  on  a 
further  appeal,  was  sustained  by  this 
court.  At  that  time  this  court  considered 
the  provision  in  the  light  of  its  origin  and 
purpose,  reviewed  the  prior  decisions, 
and,  in  an  extended  opinion,  having  the 
approval  of  the  entire  court,  reafifinned 
the  ruling  in  Marshall  v.  Holmes. 

National  Surety  Co.  v.  State  Bank, 
supra,  was  a  suit  in  a  Federal  court  to 
obtain  like  relief  in  respect  of  a  judg- 
ment in  a  state  court  on  the  ground  that, 
through  a  mistake  of  a  public  officer,  for 
which  he  alone  was  responsible,  the  judg- 
ment had  been  rendered  without  oppor- 
tunity for  putting  in  a  defense,  and  this 
when  there  was  one  which  was  both 
meritorious  and  complete.  The  suit  wa» 
not  brought  by  the  judgment  defendant, 
but  by  one  who  was  obligated  to  pay  the 
judgment  if  it  was  enforced.  The  bill 
was  dismissed  because  of  the  provision 
now  relied  on;  but  that  decision  was  re- 
versed by  the  circuit  court  of  appeals  in  a 
well-considered  opinion  wherein  it  was 
said  that  in  cases  otherwise  within  the  ju- 
risdictional statute,  'Hhe  circuit  courts  of 
the  United  States  have  the  same  jurisdic- 
tion and  power  to  enjoin  a  judgment 
plaintiff  from  enforcing  an  unconscion- 
able judgment  of  a  state  court,  which  has 
been  procured  through  fraud,  accident,  or 
mistake,  that  they  have  to  restrain  him 
from  collecting  a  like  judgment  of  a  Fed- 
eral court  ;^'  that  the  bill  presented  a  new 
and  justiciable  case  which  had  not  been 
presented  to  nor  decided  by  the  state 
court,  and  did  not  "fall  under  the  ban  of 
the  section  of  the  statute  under  consid- 
eration;"   and    [186]     that    ''in    this 
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case  all  these  facts  concur, — the 
ment  which  it  is  against  eonaeience  to 
allow  to  be  used  to  extort  money  that 
is  not  owing  from  a  defendant  rem- 
ediless at  law  the  complete  meritori- 
ous defense  to  the  claim  on  which 
this  judgment  is  based,  the  fact  that  the 
defendant  in  the  judgment  was  prevented 
from  availing  itself  of  its  defense  to  the 
cause  of  action  by  an  unavoidable  acci- 
dent, and  the  absence  of  any  negligence  of 
the  defendant  or  of  its  agents.  These 
facts  appeal  with  compelling  force  to  the 
conscience  of  a  chancellor.  They  have 
been  presented  to  a  court  to  which  the 
Constitution  and  the  acts  of  Congreae 
have  granted  the  power,  and  upon  whidi 
they  have  imposed  the  duty,  to  grant  the 
relief  to  which  the  complainants  are 
equitably  entitled;  and  the  decree  which 
dismissed  their  bill  must  be  reversed." 

Without  pursuing  the  subject  ftirther, 
we  hold  that  the  present  suit  is  not  one  to 
stay  proceedings  in  a  state  court  in  the 
sense  of  §  265. 

3.  Does  the  Employers'  Liability  Act 
affect  the  validity  of  the  messenger'a 
agreement? 

The  act  provides  that  ''every  common 
carrier  by  railroad*'  shall  be  liable  in  dam- 
ages for  the  injury  or  death  of  any  of  its 
employees  occurring  while  it  is  engaged 
and  he  is  employed  in  interstate  com- 
merce, and  resulting  in  whole  or  in  part 
from  the  negligence  of  any  of  its  officers, 
agents,  or  employees,  or  from  any  defect 
or  insufficiency,  due  to  its  negligence,  ^ 
its  cars,  engines,  appliances,  machinery, 
track,  roadbed,"  etc.;  and  in  §  5  it 
declares  that  any  contract  whereby  a 
common  carrier  exempts  itself  from  "any 
liability  created  by  this  act"  shall,  to  that 
extent,  be  void. 

In  his  declaration  in  the  state  court 
Taylor  did  not  claim  that  he  was  in  the 
employ  of  the  railroad  company,  and  his 
judgment  was  not  obtained  on  that 
theory.  Here  it  is  shown  with  certainty 
that  he  was  not  in  that  company's  employ. 
True,  he  urges  that  the  contract  between 
the  two  [187]  companies  shows  a  co- 
proprietorship  or  sort  of  partnership 
between  them  which  made  him  an  em- 
ployee of  both;  but  the  contract  dis- 
closes no  basis  for  the  claim,  or  for 
distinguishing  his  case  from  that  of 
the  Pullman  porter  recently  before  ns. 
Robinson  v.  Baltimore  &  O.  R.  Co. 
237  U.  S.  84,  59  L.  ed.  849,  35  Sup. 
Ct.  Rep.  491,  8  N.  C.  C.  A.  1.  Here  tho 
businesses  of  the  companies  concerned 
were  quite  as  distinct  in  point  of  control 
and  otherwise  as  they  were  there.  That 
here  the  railroad  company  provided  the- 
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express  car  is  not  materiali  for  it  is 
measurably  equalized  by  otber  differences. 
In  both  cases  the  railroad  company  pro- 
vided the  motive  power  and  the  train 
operatives.  The  messenger  here,  like  the 
porter  there,  was  on  the  train  as  an  em- 
ployee, not  of  the  railroad  company,  but 
of  another  by  whom  he  was  employed,  di- 
rected, and  paid,  and  at  whose  will  he  was 
to  continue  in  service  or  be  discharged. 

As  respects  the  express  company,-  it 
appears  not  merely  that  Taylor  was  in  its 
employ,  but  also  that  the  injuries  were 
received  while  it  was  engaged  and  he  was 
employed  in  interstate  commerce;  and  so 
the  question  is  presented  whether  the  act 
embraces  a  common  carrier  by  express, 
which  neither  owns  nor  operates  a  rail- 
road, bu  uses  and  pays  for  railroad 
transportation  in  the  manner  before 
shown.  The  district  court  answered 
the  question  in  the  negative  and  the  cir- 
cuit court  of  appeals  in  the  affirmative. 
A  negative  answer  also  has  been 
given  in  a  like  situation  by  the  court  of 
errors  and  appeals  of  New  Jersey  (Hig- 
gins  V.  Erie  R.  Co.  89  N.  J.  L.  629,  99 
Atl.  98) ;  and  a  recent  decision  by  the 
supreme  court  of  Minnesota  makes  per- 
suasively for  that  view  (State  ex  rel. 
Great  Northern  Exp.  Co.  v.  District  Ct. 
142  Minn.  410,  172  N.  W.  310). 

In  our  opinion  the  words  ''common 
carrier  by  railroad,''  as  used  in  the  act, 
mean  one  who  operates  a  railroad  as  a 
means  of  carrying  for  the  public, — that  is 
to  say,  a  railroad  company  acting  as  a 
common  carrier.  This  view  not  only  is  in 
accord  with  the  ordinary  acceptation  of 
the  words,  [188]  but  is  enforced  by 
the  mention  of  cars,  engines,  track, 
roadbed,  and  other  property  pertain- 
ing to  a  going  railroad  (see  South- 
em  P.  Co.  V.  Jensen,  244  U.  S.  205, 
212,  213,  61  L.  ed.  1086,  1096,  1097, 
L.R.A.1918C,  451,  37  Sup.  Ct.  Rep.  524, 
Ann.  Cas.  1917E,  900, 14  N.  C.  C.  A.  597) ; 
by  the  obvious  reference  in  the  latter  part 
of  §§  3  and  4  to  statutes  requiring  engines 
and  cars  to  be  equipped  with  automatic 
couplers,  standard  drawbars,  and  other 
appliances  intended  to  promote  the  safety 
of  railroad  employees  (see  San  Antonio 
*  A.  P.  R.  Co.  V.  Wagner,  241  U.  S.  476, 
484, 60  L.  ed.  1110, 1117, 36  Sup.  Ct.  Rep. 
626) ;  by  the  use  of  similar  words  in  close- 
ly related  acts  which  apply  only  to  carri- 
ers operating  railroads  (March  2,  1893, 
27  Stat  at  L.  531,  chap.  196,  Comp.  Stat. 
§  8605,  8  Fed.  Stat.  Anno.  2d  ed.  p.  1155 ; 
May  30,  1908,  35  Stat,  at  L.  476,  chap. 
225,  Comp.  Stat.  §  8624,  8  Fed.  Stat. 
Anno.  2d  ed.  p.  1199;  May  6,  1910,  36 
SUt  at  L.  350,  chap.  208,  Comp.  Stat.  § 
•5  I<.  ed. 


8642,  8  Fed.  Stat.  Anno.  2d  ed.  p.  1420) ; 
and  by  the  fact  that  similar  words  in  the 
original  Interstate  Commerce  Act  had 
been  construed  as  including  carriers  oper- 
ating railroads,  but  not  express  companies 
doing  business  as  here  shown  (1  Inters. 
Com.  Rep.  677,  1  I.  C.  C.  Rep.  349; 
United  States  v.  Morsman,  3  Inters. 
Com.  Rep.  112,  42  Fed.  448;  Southern 
Indiana  Exp.  Co.  v.  United  States  Exp. 
Co.  88  Fed.  659,  662,  s.  c.  35  C.  C.  A.  172, 
92  Fed.  1022.  And  see  American  Exp. 
Co.  v.  United  States,  212  U.  S.  522,  531, 
534,  53  L.  ed.  635,  639,  640,  29  Sup.  Ct. 
Rep.  315). 

As  Taylor  was  not  an  employee  of  the 
railroad  company,  and  the  express  com- 
pany was  not  within  the  Employers'  Lia- 
bility Act,  it  follows  that  the  act  has  no 
bearing  on  the  liability  of  either  company, 
or  on  the  validity  of  the  messenger's 
agreement. 

4.  There  being  no  statute  regulating 
the  subject,  it  is  settled  by  the  decisions  of 
this  court,  and  is  recognized  in  other  ju- 
risdictions,  that  the  messenger's  agreement 
was  a  valid  and  binding  contract  whereby 
Taylor  agreed  to  assume  all  risk  of  injury 
incident  to  his  employment,  from  what- 
ever cause  arising,  assented  to  the  con- 
tractual arrangement  between  tiie  two 
companies  in  respect  of  such  injuries,  and 
became  obligated  to  the  express  company 
to  refrain  from  asserting  any  liability 
against  it  or  the  railroad  company  on  ac- 
count of  any  such  injuries.  Express 
Cases,  117  U.  S.  1,  29  L.  ed.  791,  6  Sup. 
Ct.  Rep.  542,  628 ;  Baltimore  &  O.  S.  W. 
R.  Co.  v.  Voigt,  176  U.  S.  498,  44  L.  ed. 
560,  20  Sup.  Ct.  Rep.  385,  and  cases  cited; 
Santa  Fe,  [1^9]  P.  &  P.  R.  Co,  v. 
Grant  Bros.  Constr.  Co.  228  U.  S.  177, 
57  L.  ed.  787,  33  Sup.  Ct.  Rep.  474; 
Robinson  v.  Baltimore  &  O.  R.  Co. 
supra;  Perry  v.  Philadelphia,  B.  & 
W.  R.  Co.  1  Boyce  (Del.)  399,  77 
Atl.  725;  McKay  v.  Louisville  &  N. 
R.  Co.  133  Tenn.  590,  182  S.  W.  874; 
Fowler  v.  Pennsylvania  R.  Co.  143  C.  C. 
A.  493,  229  Fed.  373.  In  violation  of  that 
agreement  he  wrongfully  sought  and  ob- 
tained a  judgment  against  the  railroad 
company,  which,  as  between  the  two  com- 
panies, the  express  company  is  bound  to 
pay.  The  judgment  was  obtained  in  an 
action  to  which  that  company  was  not  a 
party  and  wherein  it  could  not  be  heard. 
He  is  financially  irresponsible,  and  if  the 
judgment  is  collected,  the  express  com- 
pany, which  has  not  been  in  any  wise  neg- 
ligent or  at  fault,  will  be  remediless.  In 
these  circumstances,  that  company  is  enti- 
tled in  equity  and  good  conscience,  as  is 
shown  by  the  cases  before  cited,  to  a  de- 
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ene  holding  him  to  faia  agreement,  and 
depriving  him  of  fais  preMnt  inequitable 
advantage,  and  to  that  end  enjoining  him 
from  collecting  the  judgment 

It  follows  that  the  decree  of  the  Diatrict 
Court  was  right  and  that  the  Circuit 
Court  of  Appeals  erred  in  reversing  it. 

Decree  reversed. 


JIN  FUEY  MOY,  PUT.  tn  Err., 

UNITED  STATES  OP  AMERICA. 

{See  S,  C.  Reporter's  ei.  188-195.) 

Error  to  district  conrt  —  extending  re- 
view beyond   Federal  qnpstlon. 

1.  JuriBdictioit  of  a  dirtct  writ  of  error 
from  the  Federal  Supreme  Court  to  a  dU- 
Irict  court  once  having  attached,  berause 
of  the  prBsence  of  a  constitutional  question, 
continues  for  the  purpose  of  disposing  of 
other  questions  raised  in  the  record,  al- 
though the  constitutional  question  has  since 
been  decided  In  another  case  to  be  without 

"^I.,""'*'  '"^  "*  Appeal  and  Error,  4297- 

4800.  In   Dlsnt  Snp.  Ct.   1908.] 
Food  and  drugs  —  sale  of  narcotics  — 
.    nniawful  laauaiice  of  prescription. 

2.  A  physician  may  be  found  guilty, 
under  the  Harrison  Anti-narcotic  Act  of 
December  17,  1914,  of  participating  as  a 
principal  in  the  prohibited  sale  of  an  opium 
derivative  belonging  to  another  person, 
where  he  unlawfully  Issued  a  prescription 
therefor  to  the  would-be  purchaser,  in  view 
of  the  provision  of  §  2  of  that  act,  making 
it  unlawful  for  any  person  to  sell,  barter, 
exchange,  or  give  away  any  such  drug  ei- 
eept  in  pursuance  of  a  written  order,  on  a 
form  to  be  issued  En  blank  for  that  purpose 


hy  the  commissioner  of  internal  reveane, 
with  exceptions  in  (avor  of  registered  phyai- 
cians  dispensing  or  distributing  anjr  aueh 
dru^  to  patients  lu  the  course  of  their  pro- 
fessional practice  only,  and  of  the  sale,  dis- 
pensing, or  distribution  of  the  druga  by  a 
dealer  upon  prescriptions  issued  by  fagis- 
tered  physicians. 
[For  other  caimi.  see  Food  and  Druss,  In  DIaeet 

Snp.  Ct.  IBOS.I 
Pood  and  druKn  —  sale  ot  narcotics  >- 

nnlavrful  prescrlptloi 


cember  17,  1914,  g  2,  against  sales  of  opium 
derivatives  to  persons  not  having  a  writtai 
order  in  official  form,  which  that  section 
mahss  in  favor  of  registered  physicians  dis- 
pensing or  distributing  any  such  drug  to 
patients  in  the  course  of  their  professional 
practice  onl^,  and  of  the  sale,  dispensing, 
or  distribution  of  the  druga  by  a  dealer 
upon  prescriptions  issued  by  roistered 
physiciatiF,  must  tie  deemed  to  conAne  the 
immunity  of  a  registered  physician  in  dis- 
pensing the  drugs  mentioned  strictly  within 
the  appropriate  bounds  ot  a  physician's 
protcBBionst  practice,  and  not  to  protect  a 
sale  to  a  dealer,  or  a  distribution  intended 


lies.  HC  Food  ■□(]  Dcugi,  In  Digest 

Witnesses  —  competency  —  wife  of  •» 

4.  The  rule  that  excludes  the  wife  of 
an  accuxed  from  testifying  in  his  behalf  i> 
the  Federal  courts  applies  si  though  her 
evidence  is  offered  simply  to  contradict  Uw 
testimony  of  particular  witnesses  for  tk« 
government,  who  testified  to  certain  mat- 
ters as  having  happened  in  her  presence^ 
[For  other  csBes,  see  Witnesses.  IV.  d.  In  DlfSM 
Hup.  Ct.  190B.] 


[No.  44.1 


Note. — On  direct  review  in  Federal 
Supreme  Court  of  judgmenta  of  district 
or  cirouit  courts — see  notca  to  Owin  v. 
United  States,  46  L.  ed.  U.  S.  741;  B. 
Altman  ft  Co.  v.  United  States,  56  L.  ed. 
U.  S,  894,  and  Berkman  v.  United 
SUtea,  63  L.  ed.  U.  S.  877. 

As  to  constitutionality,  constrdetion, 
,  and  effect  of  statute  prohibiting  or  reg- 
ulating B&le  of  poisons — see  note  to 
Katunan  ▼,  Com.  30  L.R.A.(N.S.)  519. 

As  to  furnishing  or  prescribing  by 
phTsieian  of  babit-forming  drugs — see 
note  to  .om.  V.  Noble,  L.B.A.1918E, 
669. 

Oompotency  of  wife  of  acciiaod  to  teatl- 
f r  In  his  behalf  in  Fodaral  coortB. 
The  ':  mmon-taw  rule  that  a  wife  is 
hiGompetent  aa  a  witness  in  behalf  of 
her  aocnsed  husband  is  still  adhered  to 
ia  the  Federal  courts.  Bendrix  v. 
United  States.  219  U.  S.  79,  65  L.  od. 
10^  31  Sup.  Ct  Bep.  193. 


And  it  will  be  observed  that  this 
rule  is  conceded  in  JiH  PtJBT  Hot  v. 
United  States,  the  actual  decision  be- 
ing that  the  rule  applies  although  her 
evidence  is  offered  simply  to  eontradiet 
the  testimony  of  particular  witnesses 
for  the  government  who  testified  to  cer- 
tain matters  as  having  happened  in  her 
presence.  I%e  wisdom  of  a  strict  ad- 
herence to  this  rule  has  been  questioned. 
See  Fitter  v.  United  States  and  Adann 
V.  United  States  (dissenting  opinion) 
infra. 

In  applying  the  rule  to  the  partimi- 
lar  case,  the  eourt  in  J»r  Fdzt  Mot  v. 
UttiTKD  States  stated  that  it  is  based 
upon  her  interest  in  the  event.  This  is 
at  variance  vrith  United  States  v.  Jonea, 
32  Fed.  569,  which  stated  that  the  com- 
mon-law rule  that  a  wife  is  not  a  com- 
petent witness  for  or  against  ber  hw- 
band  is  not  on  account  of  interest,  bttt 
on  the  ground  Of  pnblio  policy. 

Seetion  869  of  U.  8.  Bev.  Stat,  noi- 
H4  O.  C 
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Argued  October  II,  1920.    Decided  December 

6,  1920. 

IN  ERROR  to  the  District  Court  of  the 
United   States   for  the  Western   Dis- 
triet  of  Pennsylvania  to  review  a  con- 
viction of  violating  the  Harrison  Anti- 
oareotic  Act.    Affirmed. 
See  same  ease  below,  253  Fed.  213. 
The  facts  are  stated  in  the  opinion. 

Mr.  H.  Ralph  Burton  argued  the 
cause^  and|  with  Mr.  Blaine  Mallan, 
filed  a  brief  for  plaintiff  in  error. 

Mr.  H.  Ralph  Burton  filed  a  separate 
brief  for  plaintiff  in  error: 

The  averment  that  the  sales  were 
mmde  by  issuing  prescriptions  clearly 
shows  that  no  offense  under  the  statute 
was  actually  committed,  and  the  indict- 
ment should  have  been  quashed. 

2    Bl.    Com.    446;    Benjamin,    Sales; 


Bouvier's  Law  Diet.;  Iowa  ▼.  McFar- 
land,  110  U.  S.  471,  28  L.  ed.  198,  4 
Sup.  Ct.  Rep.  210;  Century  Diet,  ft 
Cyc;  Standard  Diet.;  Stephens  v.  State, 
—  Tex.  Crim.  Rep.  — ,  73  S.  W.  1056; 
United  States  v.  Friedman,  224  Fed. 
276;  Schaffner  v.  State,  8  Ohio  St.  642; 
Sortwell  V.  Hughes,  1  Curt.  C.  C.  244, 
Fed.  Cas.  No.  13,177;  United  States  v. 
Reynolds,  244  Fed.  991. 

The  Harrison  Act  is  a  penal  statute, 
and  as  such  should  receive  a  strict  con- 
struction. 

Francis  v.  United  States,  188  U.  S. 
375,  47  L.  ed.  508,  23  Sup.  Ct.  Rep.  334, 
13  Am.  Crim.  Rep.  585;  United  States 
V.  Harris,  177  U.  S.  305,  44  L.  ed.  780, 
20  Sup.  Ct.  Rep.  609. 

Nothing  can  be  added  to  a  criminal 
statute  by  intendment. 

Francis     v.     United     States,     supra; 


ifying  the  common-law  rule  which  made 
the  wife  incompetent  as  a  witness  for 
or  against  her  husband,  does  not  affect 
the  incompetency  of  the  husband  and 
wife  as  witnesses  for  or  against  each 
other  in  criminal  prosecutions,  such 
statute  being  confined  to  civil  actions. 
Hendrix  v.  United  States,  supra;  Jin 
FuBY  MoY  V.  United  States. 

In  United  States  v.  Crow  Dog,  3  Dak. 
106,  14  N.  W.  437,  a  prosecution  in  the 
territorial  supreme  court  for  murder,  it 
was  hdd  that  while  the  statutes  of  the 
itnited  States  made  a  party  defendant 
in  a  criminal  action  a  competent  wit- 
ness in  his  own  behalf,  at  his  own  voli- 
tion, his  wife  was  not  a  competent  wit- 
ness for  him,  since  the  statute  made  no 
provision  for  the  wife  testifying,  and, 
in  the  absence  of  a  statute  expressly 
allowing  a  wife  to  testify  for  her  hus- 
band in  a  criminal  action,  she  is  not  a 
eompetent  witness  for  him. 

Nor  is  the  rule  of  the  common  law 
that  a  wife  is  incompetent  to  testify 
for  her  husband  abrogated  by  a  pro- 
vision of  the  territorial  Code  of  Crim- 
inal Procedure  which  makes  a  wife  a 
competent  witness  for  her  husband, 
fince  such  Code  has  no  application  to 
eourts  while  exercising  jurisdiction  un- 
der the  laws  of  Congress  in  cases  in 
which  the  United  States  is  a  party,  and 
sitting  for  the  whole  district.  Ibid. 
The  court  stated  that  ''it  has  sole  ref- 
erence by  express  terms  to  criminal  ac- 
tions and  proceedings  in  which  the  ter- 
ritory ia  a  party.  It  would  be  wholly 
xmpraetieable  to  apply  many  of  its 
nroriaiona  to  the  courts  while  sitting 
for  the  entire  district  in  the  United 
Stataa  eaaef .  Besides,  as  we  have  had 
••  li.  ed. 


occasion  heretofore  to  say,  the  territo- 
rial statute  does  distinctly  recognize  oth- 
er rules  of  practice  and  proceedings  pe- 
culiar to  the  district  courts  for  the 
district  in  Federal  cases,  and  which 
rules  are  well  known  to  the  profes'sion, 
and  are,  so  far  as  applicable,  the  rules 
of  the  common  law.  It  may  be  doubt- 
ful whether,  in  the  absence  of  express 
authority  by  Congress,  it  would  be  com- 
petent for  the  territorial  legislature  to 
prescribe  rules  of  evidence  and  of  the 
competency  of  witnesses  in  cases  in 
which  the  United  States  is  prosecuting. 
Serious  doubts  could  be  suggested 
whether  this  is  among  the  implied  pow- 
ers conferred  in  authorizing  legislation 
upon  all  rightful  subjects,  especially  as 
Congress  itself  has  undertaken  to  act, 
and  has  made  the  party  prosecuted 
competent,  but  has  not  changed  the 
rule  as  to  the  wife." 

In  Adams  v.  United  States,  170  C.  C. 
A.  282,  259  Fed.  214,  it  was  held  that 
there  was  no  error  in  refusing  to  per- 
mit the  husband  to  testify  in  behalf  of 
his  wife,  who  was  being  prosecuted  for 
carrying  on  the  business  of  retail  liq- 
uor dealer  without  having  paid  a  spe- 
cial tax  required  by  law.  The  court 
stated  that  while  the  wife  waived  the 
objection,  if  it  was  a  privilege  that 
could  be  waived,  yet  the  United  States 
did  not.  In  a  dissenting  opinion,  Circuit 
Justice  Stone  said:  ''The  wise  public 
policy  whch  forbids  a  husband  or  wife 
to  testify  as  to  confidential  communi- 
cations is  intended,  by  preserving  such 
confidences  from  disclosure,  to  preserve 
nnshattered  the  sacredness  and  integri- 
ty of  the  marriage  relation  which  is  so 
vital  to  the  stability  of  our  eivilisation. 
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United  States  y.  Harris,  177  U.  S.  305, 
44  L.  ed.  780,  20  Sup.  Ct.  Rep.  609 ;  El- 
liott y.  East  Pennsylvania  R.  Co.  99  U. 
S.  673,  25  L.  ed.  292;  Tiffany  v.  Nation- 
al Bank,  18  Wall.  409,  21  L.  ed.  862; 
United  States  v.  Oooding,  12  Wheat. 
460,  6  L.  ed.  693;  United  States  y.  Rey- 
nolds, 244  Fed.  991. 

The    allegations    of    prescribing    and 
selling    are    inconsistent   with   one    an- 


other and  repugnant,  whieh  makes  aa 
indictment  defective,  and  it  should  be 
quashed.  This  is  especially  true  wher« 
the  repugnant  allegations  show  a  east 
not  criminal. 

Stat^  V.  Mahan,  2  Ala.  340;  State  ▼. 
Lockwood,  119  Mo.  463,  24  S.  W.  1015; 
People  V.  Myers,  20  Cal.  76;  State  ▼. 
Haven,  59  Vt.  399,  9  Atl.  841;  United 
States  V.  Dow,  Taney,  34,  Fed.  Cas.  No. 


The  thought  is  that  married  people 
should  be  made  safe  in  their  communi- 
cations to  each  other  by  the  assurance 
that  neither  will  be  permitted  to  violate 
such  confidences.  It  is  essentially  and 
solely  for  the  benefit  of  the  parties  in- 
volved, and  serves  no  further  useful 
purpose.  Where  both  husband  and 
wife  voluntarily  waive  this  confidence 
and  desire  the  disclosure,  not  only  does 
the  sole  basis  of  the  rule,  and  there- 
fore the  rule  itself,  vanish,  but  there 
eomes  into  force  the  cardinal  consid- 
eration of  presenting  to  the  jury  all 
possible  information  bearing  upon  the 
issues  in  the  case.  It  may  be  entirely 
proper  to  hold  that  the  preservation  of 
the  close  marriage  relations  by  strict 
protection  of  its  confidences  is  more 
important  than  the  procurement  of  con- 
viction by  evidence  obtained  through 
the  rupture  of  confidence,  so  basic  to 
our  civilization.  I  cannot  conclude 
that  such  a  purpose  is  consummated  by 
closing  mouths  which  both  husband  and 
wife  wished  open  to  prove  lack  of 
eriminally  by  either.  Is  the  marrii^e 
relation  or  is  society  benefited  by  pre- 
venting a  husband  and  wife  from  thus 
coming  to  the  aid  of  the  other  in  a  time 
of  dire  need,  and  to  promote  justice?" 
In  Fitter  v.  United  States,  169  C.  C. 
A.  507,  258  Fed.  567,  where  several 
jointly  indicted  for  conspiracy  to  de- 
fraud the  United  States  were  tried  to- 
gether, in  holding  that  there  was  no 
error  in  excluding  the  testimony  of  the 
wife  of  one  of  the  defendants,  who  was 
called  for  the  defense,  the  court  said: 
^'The  common-law  rule  made  husband 
and  wife  incompetent  as  witnesses  for 
or  against  each  other  in  either  civil  or 
criminal  proceedings.  In  some  of  the 
states  the  disqualification  arising  from 
the  relation  of  husband  and  wife  has 
been  removed  by  statute,  but  no  statute 
has  been  passed  on  this  subject  by  Con- 
gress. In  United  States  v.  Reid,  12  How. 
361,  13  L.  ed.  1023,  the  court  held  that 
the  competency  of  witnesses  in  criminal 
trials  in  the  United  States  courts  must 
be  determined  by  the  rules  of  evidence 
which  were  in  force  in  the  respective 
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states  when  the  Judiciary  Act  of  Sep- 
tember 24,  1789,  .  .  .  was  passed. 
In  Rosen  v.  United  States,  245  U.  8. 
467,  62  L.  ed.  406,  38  Sup.  Ct.  Bep.  14& 
the  court  concluded  that  'the  deaa 
hand  of  the  common-law  rule  of  1*^ 
should  no  longer  be  applied'  to  ezdude 
the  testimony  of  convicted  felons.  It 
may  perhaps  be  said  with  equal  reason 
that  'the  same  dead  hand'  should  no 
longer  disqualify  husband  and  wife  ex- 
cept as  respects  confidential  commnni* 
cations.  If  the  trial  judge  had  permit- 
ted  Mrs.  Fitter  to  testify,  this  court 
would  not  readily  have  been  inclined  to 
hold  that  error  had  been  committed. 
But  this  judgment  of  conviction  cer- 
tainly cannot  be  set  aside  because  tJie 
court  still  adhered  to  the  rule  of  the 
common  law." 

In  the  early  case  of  United  States  ▼. 
Wade,  2  Cranch,  C.  C.  680,  Fed.  Can. 
No.  16,629,  it  was  held  that  although 
there  were  separate  trials,  the  wife  of 
one  jointly  indicted  with  another  fbr 
assault  and  battery  could  not  be  a  wit- 
ness in  behalf  of  the  other  defendant. 

But  in  United  States  v.  Addatte,  6 
Blatchf.  76,  Fed.  Cas.  No.  14,422,  where 
there  was  a  separate  trial  for  two  de- 
fendants jointly  indicted  for  counterfeit- 
ing, it  was  held  that  it  was  error  to  ex- 
clude the  wife  of  one  defendant  as  a 
witness  of  the  other  defendant.  The 
court  stated  the  rule  to  be  that  'Srhen 
trials  are  separate,  the  wife  may  testify 
in  favor  of  or  against  anyone  other  than 
her  husband,  except  in  cases  where  the 
acquittal  of  one  defendant  works  the  ao* 
quittal  of  the  rest,  as  in  cases  of  conspir- 
acy and  the  like,"  and  said  that  in  thii 
case  it  was  not  intended  that  the  acquit- 
tal of  the  prisoner  should  work  the  ac- 
quittal of  the  other  defendant,  and  so 
the  wife  of  the  latter  was  a  competent 
witness. 

And  in  Talbott  v.  United  SUtes,  125 
C.  C.  A.  360,  208  Fed.  144,  it  was  held 
that,  under  the  common  law,  the  wife 
of  one  of  several  defendants  on  trial  at 
the  same  time  cannot  be  called  as  a  wit- 
ness for  or  against  any  of  them. 

^  154  U.  8. 
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14,990;  State  y.  Judd,  221  Mo.  554^  120 
S.  W.  780. 

Immaterial  allegations  which  are  not 
necessary  to  the  charge  may  be  rejected 
as  surplusage;  but,  where  they  negative 
the  charge,  they  cannot  be  rejected,  and 
they  are  fatal  to  the  count. 

Comyn's  Dig.;  Pleader,  chap.  29; 
United  States  y.  Howard,  3  Sumn.  12, 
Fed.  Cas.  No.  15,403;  2  Bishop,  New 
Grim.  Proc.  §  482;  Dukes  v.  State,  11 
Ind.  567,  71  Am.  Dec.  370. 

Where  the  indictment  charges  one 
act  and  the  evidence  proves  another, — 
that  is,  where  there  is  a  variance  be- 
tween the  allegations  and  the  proof, — 
it  is  fatal.  It  is  of  the  substance;  and, 
as  a  matter  of  law,  a  conviction  on  the 
charge  cannot  be  sustained  on  the  proof 
where  there  is  such  a  variance  between 
them.  In  such  a  case,  the  jury  should 
be  instructed  to  find  the  defendant  not 
guilty;  and,  even  after  a  verdict  of 
guilty,  and  notwithstanding  it,  the 
court  should  pronounce  for  the  defend- 
ant or  arrest  judgment. 

Burton  y.  United  States,  196  U.  S. 
283,  49  L.  ed.  482,  25  Sup.  Ct.  Rep.  243 ; 
Williams  y.  State,  107  Qa.  693,  33  S.  E. 
641;  Com.  v.  Packard,  5  Gray,  101; 
SUte  y.  Judd,  221  Mo.  554,  120  S.  W. 
780. 

Neither  the  court  nor  the  jury  can 
go  behind  the  statute  and  determine 
what  was  the  intention  of  Congress  in 
enaeting  it,  and  decide  that  any  person 
is  guilty  of  an  offense  merely  because 
they  think  that  what  he  actually  did  do 
was  to  avoid  the  statute,  if  the  acts 
which  he  did  were  not  prohibited  and 
made  criminal  by  the  statute  itself. 

United  Stotes  v.  Harris,  177  U.  S. 
305,  44  L.  ed.  780,  20  Sup.  Ct.  Rep.  609. 

Solicitor  General  Frierson  argued  the 
cause  and  filed  a  brief  for  defendant  in 
error. 

Solicitor  General  King,  Assistant  At- 
torney General  Stewart,  and  Mr.  W.  C. 
Herron  also  filed  a  brief  for  defendant 
in  error. 


Mr.  Justice  Pitney  delivered  the  opin- 
ion of  the  court : 

Plaintiff  in  error  was  indicted  and  con- 
victed for  violating  §  2  of  an  act  of  Con- 
gress approved  December  17,  1914, 
commonly  known  as  the  Harrison  Anti- 
narcotic  Act  (38  Stat,  at  L.  785,  chap.  1, 
Comp.  Stat.  §  6287g,  4  Fed.  Stat.  Anno. 
2d  ed.  p.  177).*  His  motion  in  arrest  of 
judgment  having  [191]  been  overruled 
(263  Fed.  p.  213),  he  brought  the  case 
here  by  direct  writ  of  error  under 
§  238,  Judicial  Code,  upon  the  ground 
of  the  unconstitutionality  of  t&  act. 
Afterwards  this  question  was  set  at 
rest  by  our  decision  in  United  States 
V.  Doremus,  249  U.  S.  80,  63  L.  ed. 
493,  39  Sup.  Ct.  Rep.  214,  sustain- 
ing the  act;  but  our  jurisdiction  con- 
tinues for  the  purpose  of  disposing  of 
other  questions  raised  in  the  record. 
Brolan  v.  United  States,  236  U.  S.  216,  59 
L.  ed.  544,  35  Sup.  Ct.  Rep.  285;  Pierce 
V.  United  States,  252  U.  S.  239,  64  L.  ed. 
542,  40  Sup.  Ct.  Rep.  205. 

These  questions  relate  to  the  sufficiency 
of  the  indictment,  the  adequacy  of  the  evi- 
dence to  warrant  a  conviction,  the  ad- 
missibility of  certain  evidence  offered  by 
defendant  and  rejected  by  the  trial  court, 
and  the  instructions  given  and  refused  to 
be  given  to  the  jury. 

The  indictment  contained  twenty 
counts,  differing  only  in  matters  of  detail. 
Defendant  was  convicted  upon  eight 
counts,  acquitted  upon  the  others.  Each 
count  averred  that  on  a  date  specified,  at 
Pittsburg,  in  the  county  of  Allegheny, 
in  the  western  district  of  Pennsylvania, 
and  within  the  jurisdiction  of  the  court, 
defendant  was  a  practising  physician,  and 
did  unlawfully,  wilfully,  knowingly,  and 
feloniously  sell,  barter,  exchange,  and 
give  away  certain  derivatives  and  salts  of 
opium,  to  wit,  a  specified  quantity  of 
morphine  sulphate,  to  a  person  named,  not 
in  pursuance  of  a  written  order  from  such 
person  on  a  form  issued  in  blank  for  that 
purpose  bv  the  [192]  Commission- 
er of  Internal  Revenue,  under  the  pro- 


^Sec.  2.  That  it  shall  be  unlawful  for 
any  person  to  sell,  barter,  exchange,  or 
give  away  any  of  the  aforesaid  drugs  except 
m  pursuance  of  a  written  order  of  the  per- 
son to  whom  such  article  is  sold,  bartered, 
exchanged,  or  given,  on  a  form  to  be  issued 
in  blank  for  that  purpose  by  the  Commis- 
sioner of  Internal  Revenue.  .  .  .  Noth- 
ing contained  in  this  section  shall  apply — 

(a)  To  the  dispensing  or  distribution  of 
any  of  the  aforesaid  drugs  to  a  patient  by 
A  physician,  dentist,  or  veterinary  surgeon 
registered  imder  this  act  in  the  course  of 
his  professional  practice  only:  Provided, 
That  such  physician,  dentist,  or  veterinary 
•a  li.  ed. 


surgeon  shall  keep  a  record  of  all  such 
drugs  dispensed  or  distributed,  showing  the 
amount  dispensed  or  distributed,  the  date, 
and  the  name  and  address  of  the  patient 
to  whom  such  drugs  are  dispensed  or  dis- 
tributed, except  such  as  may  be  dispensed 
or  distributed  to  a  patient  upon  whom  such 
physician,  dentist,  or  veterinary  surgeon 
shall  personally  attend;  .  .  . 
..  (b)  To  the  sale,  dispensing,  or  distribu- 
tion of  any  of  the  aforesaid  drugs  by  a 
dealer  to  a  consumer  under  and  in  pur- 
suance of  a  written  prescription  issued  by 
a  physician,  dentist,  or  veterinary  surgeon 
registered  under  this  act:     .    •    . 

^\1 
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visions  of  S  ^  of  the  act,  ''in  manner 
following,  to  wit,  that  the  said  Jin 
Fuey  Moy,  at  the  time  and  place  afore- 
said, did  issue  and  dispense"  to  the 
person  named  a  certain  prescription, 
of  which  a  copy  was  set  forth,  and 
jthat  said  person  ''was  not  then  and  there 
a  patient  of  the  said  Jin  Fuey  Moy,  and 
the  said  morphine  sulphate  was  dispensed 
and  distributed  by  the  said  Jin  Fuey  Moy 
not  in  the  course  of  his  professional  prac- 
tice only;  contrary  to  the  form  of  the  act 
of  Congress,''  etc. 

It  ift  objected  that  the  act  of  selling  or 
giving  away  a  drug  and  the  act  of  issuing 
a  prescription  are  so  essentially  different 
that  to  allege  that  defendant  sold  the  drug 
by  issuing  a  prescription  for  it  amounto 
to  a  contradiction  of  terms,  and  the  re- 
pugnance renders  the  indictment  fatally 
defective.  The  government  suggests  that 
the  clause  as  to  issuing  the  prescription 
may  be  rejected  as  surplusage;  but  we  are 
inclined  to  think  it  enters  so  intimately 
into  the  description  of  the  offense  in- 
tended  to  be  charged  that  it  cannot  be 
eliminated,  and  t£at  unless  defendant 
foould  ''sell,"  in  a  criminal  sense,  by  issu- 
ing a  prescription,  the  indictment  is  bad. 
If  "selling"  must  be  confined  to  a  parting 
with  one's  own  property,  there  might  be 
difficulty.  But  by  §  332  of  the  Criminal 
Code  [35  Stat,  at  L.  1152,  chap.  321, 
Comp.  Stat.  §  10,506,  7  Fed.  Stat.  Anno. 
2d  ed.  p.  984],  "whoever  directly  com- 
mits any  act  constituting  an  offense  de- 
fined in  any  law  of  the  United  States,  or 
aids,  abets,  counsels,  commands,  induces, 
or  procures  its  commission,  is  a  princi- 
pal." Taking  this  together  with  the  clauses 
iquoted  from  §  2  of  the  Anti-narcotic  Act, 
it  is  easy  to  see,  and  the  evidence  in  this 
case  demonstrates,  that  one  may  take  a 
principal  part  in  a  prohibited  sale  of  an 
opium  derivative  belonging  to  another 
person  by  unlawfully  issuing  a  prescrip- 
tion to  the  would-be  purchaser.  Hence 
there  is  no  necessary  repugnance  between 
prescribing  and  selling,  and  the  indict- 
ment must  be  sustained. 

The  evidence  shows  that  defendant  was 
a  practising  [193]  physician  in  Pitts- 
burg, registered  under  the  act  so  as 
to  be  allowed  to  dispense  or  dis- 
tribute  opium  and  its  derivatives  with- 
out a  written  order  in  official  form, 
"in  the  course  of  his  professional 
practice  only;"  that  he  was  in  the 
habit  of  issuing  prescriptions  for  mor- 

Shine  sulphate  without  such  written  or.- 
er,  and  not  in  the  ordiAar^  course  of 
professional  practice ;  that  he  issued  them 
to  persons  not  his  patients,  and  not  pre- 
viously known  to  him, — ^professed  mor- 
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phine  iisere,— for  the  mere  pnrpoBe!,  as  the 
jury  might  find,  of  enabling  sudi  peraons 
to  continue  the  use  of  the  drug,  or  to  sdl 
it  to  others;  in  some  cases  he  made  a  sa-* 
perficial  physical  examination,  in  others 
none  at  all;  his  prescriptions  called  for 
large  quantities  of  morphine,—^  to  16 
drams  at  a  time, — to  be  used  "as  di- 
rected," while  the  directions  left  the  re- 
cipient free  to  use  the  drug  virtually  as 
he  pleased.  His  charges  were  not  accord- 
ing to  the  usual  practice  of  medical  men, 
but  according  to  the  amount  of  Uie  drug 
prescribed,  beinp^  invariably  $1  per  dram. 
All  the  prescriptions  were  filled  at  a 
single  drug  store  in  Pittsburg,  the  recipi- 
ents being  sent  there  by  defendant  for  the 
purpose;  and  persons  inquiring  at  that 
drug  store  for  morphine  were  sent  to  de- 
fendant for  a  prescription.  The  cirenm- 
stances  strongly  tended  to  show  co-opera- 
tion between  defendant  and  the  proprie*- 
tors  of  the  drug  store.  At  and  about  the 
dates  specified  in  the  indictment, — tiia 
spring  of  the  year  1917, — and  for  more 
than  two  years  before,  the  number  of 
prescriptions  issued  by  defendant  and 
filled  at  this  drug  store  ran  into  the  him- 
dreds  each  month,  all  calling  for  morphine 
sulphate  or  morphine  tablets  in  large 
quantities.  In  one  case  a  witness  who 
had  procured  from  defendant  two  pr»> 
scriptions, — one  in  his  own  name  for  10 
drams,  the  other  in  the  name  of  a  ficti- 
tious wife  for  6  drams, — ^and  had  been 
directed  by  defendant  to  the  specified 
drug  store  in  order  to  have  tiiem  filled, 
asked  defendant  to  confirm  the  prescrip- 
tions by  telephone,  so  there  would  be  no 
trouble;  to  which  defendant*  replied: 
[104]  "Oh,  never  mind;  we  do  busi- 
ness together;  we  understand  eaeh 
other."  On  another  occasion  the'  same 
witness,  having  received  from  defend- 
ant two  prescriptions  for  8  drama 
each,  one  in  his  own  name,  the  other 
in  the  name  of  the  supposed  wife, 
stating  in  one  case  a  Cleveland  address, 
in  the  other  a  Pittsburg  i^ddress,  pre- 
sented them  at  the  drug  store  to  be  fiUed, 
and  was  told  by  the  manager  that  he 
would  not  fill  any  more  prescriptions  un- 
der a  Pittsburg  address, — "They  were 
taking  too  big  a  chance,  and  I  must  go 
back  to  the  Chinaman  and  tell  him  what 
he  told  me,  and  he  would  understand^— 
the  Chinaman  would  understand.''  WiU 
ness  returned  the  two  prescriptions  to  de- 
fendant, told  him  what  the  manager 
had  said,  and  defendant  retained  those 
preeoriptions  and  issued  to  the  wit- 
ness a  new  one  for  16  drams  in  place  of 

thenif  with  which  the  witness  returned  to 

aft4  u.  8. 


19tO.                 CmCAOO,  U.  A  8T.  P.  R.  CO.  r.  DES  UOINBB  U.  R.  CO.  194-1S8 

Om  Jnig  itore  and  procnred  th«  BprniBed  [1961  CHICAGO.  WLWAUKEE,  t  ST. 

fflumtiW  of  the  drug  P*UL  RAILWAY  COMPANY  ud  Wi- 

In    each    case    where    defendant    wa«  •*■•>  ««'I"y  Company,  Petitioner!, 

fitnnd  pTiiltv  the  evideDce  fullv  warranted  ^' 

ttOnrTi^finding  that  he  aid'^i,  abetted.  «=|  «?'"=«   UNION  f  AILWAY   COM. 

and  procured  a  aale  of  morphine  sulphate  ^^^-  ^-  "■  "ubbell,  et  al.  (No.  06.) 

Without  written  order  upon  a  blank  form  

iflBued  bv  the  CommiHsioner  of  Internal 

renuefandthathedidthi-bymeanBof  "^p^f  "TiS^  «"SLT  ?"/^2'^T-  ^'*- 

prescription  JMued  not  to  a  patient,  and  P*'*^-  ^-  "■  H'"''^''-  '*  •"■'  P't't'"""^ 

S;l^«Jnf,Z^fhJ'3Sori^r2  CHICAGO.   MILWAUKEE.   A   8T.   PAUL 

t«^  contrary  to  the  prohibition  of  §  2  BAILWAY  COMPANY  and  Waba.h  Bail- 

of  the  net    Manifestly,  the  phraaea  "to  a  „      Company.    (No.  07.) 

patient"  aad  "in  the  course  of  bis  pro- 

feniona)  practice  only"  are  intended  to  (See  &  C.  Reporter'*  ed.  190-227.) 

confine  the  immunity  of  a  registered  phy. 

■ician,  in  diapenaing  the  narcotic  dnip  TrnaW  -  creation  by  p.llw.7  companlea 

mentioned  in  the  act,  Btnctly  within  the  —  lermlnal  companr. 

appropriate  bounds  of  a  physician's  pro-  1,  An  a^^^meDt  between  railway  eom- 

fessiona]  practice,  aad  not  to  extend  it  to  panieB   entering  a   city  for   the  purcbaae, 

include  a  sale  to  a  dealer,  or  a  distribution  conntruotion,  and   maintenance  of  terminal 

intended  to  cater  to  the  appetite  or  satis-  facilities  at  the  joint  expenw  of  the  rail- 

fy  the  craving  of  one  addicted  to  the  use  *•?  compameB,  to  he  held  and  used  in  com- 

of  the  drug.    A  "prescription"  issued  for  I"*"-.  T'*'^   *•?  the   incorporation   of  a 

■.1          t  Jt     .1.  '^                          .     .         ■  terminal  company  which  was  to  exercise  all 

either  of  the  latter  purposes  protects  nee-  -^^           „  ii;  /^,danc«  with   the  term* 

ther  the  physician  who  issues  it,  nor  the  ^nd  spirit  of  such  agreement,  the  convey- 

dealer  who  knowingly  accepts  and  fills  it.  ance  to  it  of  all  the  terminal  propertiei  by 

Webb  ▼.  United  States,  249  U.  S.  96,  63  deeds  absolute  in  form,  and  the  iuuance  of 

L  ed.   497,  39   Sup.   Ct.   Rep.  217.  stocks  and   bonds   in  payment,   establish  a 

[1951     Errors    assigned    to    the    in-  '•^"s'   ""'!"   ™*>'':1'   tl""   terminal   company 

itrnctions  given  and  refused  to  be  giv-  '«■  "f^^^-.f^  *i;"^'"'„'^";''  '^""'P'^^  '"Itf' 

v,,   fk,.   f.Jai    i„J™a   (,1   iha   ii,_^   ...«  title,  but  without  beneficial  ownership.  BUb" 

1  by  the  trial  judge  to  the  jury  are  j^ct  to  the  duty  to  maintain  and  owrite  the 


en   ny  jne   mai  juugc   10    lue   jury   are    j^ct  to  the  duty  to  maintain  and  operite  the 
dispmed  of  by  what  we  have  said  property    and    exercise     all    its    wrporate 

But    s    single    point    remains,— hardly    powers  for  the  common  use  and  benefit  o( 


Kquiring   mention, — the   refusal    to    per-  the   proprietary   railway  (_  . 

nit  defendant's  wife  to  testify  in  his  be-  [For  otber  caae*.   see  Trusts,    f!   b.   In   Digest 

half.     It  is  conceded  that  she  was  not  a  „  ^'"''  *^'-  ^^^-\ 

eompetent    witne»   for    all    purposes    a  '^r n'o  ^k"  uUrtSTif  words  U  e. 

wife'a  evidence  not  having  been  admissible  „nti,j  ^  j|;„te  a  trust,  provided  there  be 

at   the   tune   of   the   first   Judiciary    Act  reasonable  certainty  a*  to  the  property,  the 

[September  24,  1789,  1  Stst.  at  L.  73.  objects,  and  the  beneficiaries. 

chap.  20],  and  the  relaxation  of  the  rule  (Tot  otber  cnsem.  see  Trusts,   I.  b,   In   Dlieat 

ia  &»  regard  by  §  858,  U.  S.  Rev.  Stat.,  ^""l  ^'   ""^  '  , , 

Comp.  Btat.  g  14C4,  9  Fed.  Stat.  Anno.  ^ta""„";t^"'"°°  ~  '"""»  "*"'  ""' 
2d  ed.   p    1421,  being  confined  to  civil  3   „  j^^  .object  of  a  trust  be  a  legal 

artiona.     Logan  v.  United  States,  144  U.  jnUrest  in   property,  and  capable  of   leaal 

8.  263,  299-302,  36  L.  ed.  429,  441-143,  transfer,      the      trust      is      not      perfectly 

12  Sup.  Ct.  Sep.  617;  Hendrix  v.  United  created  unless  the  legal  Tnterest  be  actually 

Stales,  219  U.  S.  79,  91,  55  L.  ed.  102,  vested  in  the  trustee, 

106,  31   Sup.  Ct.  Rep.  193.     But,  it  is  '^|'  "^^'' j'n'u^^'  '"  ^""'•'  '■  ^'  *"  °'«*" 

isid,  the  general  rule  does  not  apply  to  '■ — '■ '■ 

delude  the  wife's  evidence  in  the  present       Note. — ^As    to   relation   of  ofBcers    of 

CMC,  because  she  was  offered  not  "in  be-  corporations    and    their    dealings    with 

hslf  of  her  husband,"  that  is,  not  to  prove  corporate    property — see    notes    to    Mc- 

his  innocence,  but  simply  to  contradict  the  Gourkey  v.  Toledo  &  0.   C.  R,  Co.  36 

tatimony  of  particular  witnesses  for  the  L.    ed.    U.    S.    1079;    Koehler   v.    Black 

fOTemment  who  had  testified  to  certain  River  Falls  Iron  Co.  17  L.  ed.  U.  S.  340. 
matters  as  having  transpired  in  her  pres-       As    to    estoppel  '  by    declarations    or 

mee.      The    diatinction    is   without    sub-  conduct — see  note  to  Keokuk  &'  W.  R. 

riance.      The  rule  that  excludes  a  wife  Co.  v.  Scotland  Co.  38  L.  ed.  U.  S.  458. 
from  testifying  for  her  husband  is  based       As   to  ratification   by  corporation  of 

Bpon'her  interest  in  the  event,  and  ap-  unauthorized   contract   entered   into   by 

plies  irrespective  of  the  kind  of  testimony  officer  by   acceptance  and  retention  of 

■he  miriit  give.  benefits — s^e    note    to    Weathersby    v. 

Tb«  jadnufliit  under  review  is  affirmed.  Texas  ft  0.  Lumber  Co.  7  A.L.B.  144S. 
4ft  L.  •«.  %V% 


SUPREME  CX)URT  OF  THE  UNITED  STATES.  Oct. 

Trnsto   —   creation   —  Tarloas   Instra-  Estoppel  —  taking  title  wlUi  BOCloe  of 

ments.  adverse  claim. 

4.  It  is  not  necessary  that  the  trust  be  8.  A  railway  company  which,  as  Ikt 
expressed  in  the  same  instrument  that  remote  succesBor  of  some  of  the  proprietary 
transfers  the  title  to  the  trustee.  Various  railway  companies  which  had  created  a  tv- 
instruments  may  be  read  together  in  order  minal  company  to  carry  out  a  trust  to 
to  ascertain  the  intention  to  establish  the  maintain  and  operate  the  terminal  property^ 
trust.  and  exercise  iU  corporate  powers  for  tas 
[For  other  cbspr,   see  Trusts.  I.  b.  In   Dlicest  common  use  and  benefit  of  the  proprietaij 

Sup.  Ct.  1908.1  companies,  acquired  an  interest  in  the  stoJc 

Trusts  —  modification  —  time  limit.  of  the  terminal  company,  is  not  estopped, 

5.  A  working  agreement  lietween  a  ter-  by  reason  of  taking  with  notice  of  the  claim 
minal  company  and  the  proprieUry  railway  of  certain  persons  to  hate  acquired  a  stoek 
companies  which  had  created  it  to  carry  interest  in  the  terminal  company  by  pur^ 
out  a  trust  to  maintain  and  operate  the  chase,  dispute  the  validity  of  their  clals. 
terminal  property,  and  exercise  all  its  cor-  nor  to  set  up  whatever  beneficial  partio- 
porate  powers  for  the  common  use  of  the  ipation  in  the  trust  respecting  the  tm- 
railway  companies,  at  their  jomt  expense,  minal  property  may  be  incident  to  its 
which  agreement  fixed  the  terms  upon  which  ownership  of  a  stock  interest  in  the  ter- 
the  terminal  property  should  be  managed  ^inal  company,  together  with  conneethiff 
and  the  terminal  services  performed  for  a  railway  lines,  nor  to  ask  for  relief  against 
specified  term  of  years,  and  provided  for  any  inequitable  use  bv  the  purchasers  of 
the  allotment  of  the  stock  of  the  terminal  the  stock  interest  claimed  by  them, 
company  to  the  proprietary  companies, — did  [t^or  other  cases,  8<»c  Estoppel,  III.  b,  la 
not   set  aside   the   trust,   or   place  a   time  Digest  Sup.  Ct.  1908.] 

limit  upon  it.  Corporations  — >  po\%-crs  of  executlTO  of- 

[For  other  cnses,   see  Trusts,   I.  e,  in   Digest  fleers. 

Sup.  Ct.  1908.]  9    Authority    in    the    executive    offieero 

Estoppel  —  by  conduct.  of  railway  companies  to  assent  to  chanseo 

0.  A    railway    company    which,    with  j^  ^he  charter  of  a  terminal  company  whTdi 

other  companies  entering  a  city,  had  created  materially   affect  the   property   interest  of 

a  terminal  company  to  carry  out  a  trust  to  the  companies  in  a  matter  so  viUl  as  tlio 

maintain  and  operate  the  terminal  property  ownership  and  control  of  an  important  tar- 

and  exerciFe  all   its  corporate   nowers   for  ^i^^i  j^  n^t  to  be  implied  as  coming  within 

the   common   use  and   benefit   of   the   pro-  the  general  scope  of  their  duties,-^pecially 

prietary  railway  companies,  is  not  estopped  ^^ere   their   action   was   token    undCT   Um 

to  deny  that  certain  officers  and  directors  mistaken    impression    that    it   was    meralr 

tf  the  terminal  company,  who  for  a  valuable  making  the  charter  conform  to  the  situation 

consideration,  purchased  stock  in  such  com-  already   actually   existing,   while,   in    fact, 

pany    from   a   purchasing   committee    (the  g^^h  amendments,  if  given  effect  accordiiw 

trustees  for  the  bondholders  of  such  railway  to  their  terms,  materially  change  the  sitw? 

company),  acquired  a  substontial  and  valu-  tion,  to  the  disadvantage  of  the  proprietary 

able  interest  in  the  terminal  company,  al-  companies,  by   putting  an  end   to  an  im- 

though  such  committee,  in  afterwards  mak-  ^^tant  trust,  contrary  to  their  actual  in- 

Ing  a  report  to  the  directors  of  the  railway  {;„t  as  parties  beneficially  interested, 

company,  with  an  account  of  their  financial  [p^p  0^,,^^  ^^^    gee   Corporations,   V.  b,  In 

transactions,   included   their   receipts   from  Digest  Sup.  Ct.  1908.] 

the  sales  of  stocks  and  bonds  of  the  ter-  Trusts    — >    termination    —    conduct    off 

minal  company,  and  the  directors  approved  trustees  —  inattention  or  negUsenoo 

the  account,  where  the  intent  of  the  com-  of  beneficiary. 

mittee,  known  and  assented  to  by  the  pur-  iq.  it  would  require  a  clear  case  to  war- 
chasers  at  the  time,  was  merely  to  enable  rant  a  court  of  equity  in  declaring  that  the 
the  latter  to  sell  to  some  railway  company  trustees  of  an  express  trust,  in  the  veiy 
capable  of  participating  in  the  use  of  the  course  of  their  administration  of  the  trust, 
terminal.  had  acquired  a  dominant  interest  in  the 
[For  other  cases,   see  Estoppel.   III.  b,   1,   in  trust   property,   and   in   effect   a   discharge 

Digest  Sup.  Ct.  1908 1                            ,  of  the  trust,  through  mere  inattention  ^ 

Trusts  -  dealing  with  trust  property  -  ^^^^  negligence,  not  raising  an  estoppel  or 

omcers  of  corporate  trustee.  amounting  to  laches,  on   the   part  of  tha 

7.  Officers  and  directors  of  a  terminal  ties     beneficially     interested,    or     tiiair 

company  which  was  created  by  certain  rail-  Executive  officers 

way  companies  entering  a  city  to  carry  out  ^po^  ^^y^^^.  cases/ see  Trusts,  I.  e;  II.  |>,  In 

a  trust  to  maintain   and  operate  the  cor-  Digest  Sup.  Ct.  1908.] 

porate  property,  and  exercise  all   ito  cor-  Estoppel  —  lldnclary  —  laches  of  bonol- 

porate    powers    for    the    common    use    and  clary 

benefit  of  the  proprietary  railway  companies  ^    ^hose  acquiring  stock  in  a  termiua 

to  whom  was  apportioned  all  the  termmal  .j^      company  while  they  were  acting  in 

company's   capital   stock    could   only   pur-  ^  fiduciary  relation  to  the  trust  in  the  tar- 

chase  such  stock  subject  to  all  qualifications  .^^  property  and  service  created  by  the 

arising  out  of  such  trust  that  pertoin  to  the  proprietarrrailway  companies  are  estopped 

property    and    franchises   of    the    terminal  ^  /^^  ^^jj  ^^  the  incautious,  negligenl.  w 

S?r^  o??;r  eases,  see  Tm.U,  II.  b.  In  Digest    »i«taken    ^^^^^J'^J^^^^iy^  "^ 

Bud,  Ct  1908.  J  panies  as  indicating  acquiescenoe  m  a  snp- 
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posedlj  changed  sitaation  resulting  from 
amendments  U>  the  charter  of  the  terminal 
company,  and  upon  this  build  up  a  profit 
or  advantage  for  themselves  at  the  expense 
of  the  proprietary  roads  which  were  their 
oestuis  qui  trustent. 

[For  other  casen,  tee  EstODpel,  II.  b,  8 ;  Limi- 
tation of  Actioos,  I.  b,  2,  h,  in  Digest  Sup. 
Ct.    ^'08.1 

JvdiTfncTit  ^  establishing  trust  —  Incl- 
dentiil  relief  ^  injunction. 

12.  Proprietary  railway  companies  whose 
predecessors  have  been  adjudged  to  have 
created  a  terminal  company  to  carry  out 
a  trust  to  maintain  and  operate  the  ter- 
minal property,  and  exercise  all  its  cor- 
porate powers  for  the  common  use  and 
oenefit  of  the  railway  companies,  are  en- 
titled to  have  surrendered  for  cancelation 
a  majority  stock  interest  in  such  terminal 
company,  acquired  by  persons  who  were  and 
still  are  acting  in  a  fiduciary  relation  to 
the  trust,  and,  until  Furrendered,  to  an  in- 
jnifction  against  any  sale,  assignment,  or 
transfer  of  such  stock,  or  any  part  of  it, 
and  against  the  exercise  of  any  voting  power 
tliereon,  but  upon  terms  that  the  railway 
companies  shall  repay  to  such  stockholders 
the  amount  which  they  paid  for  the  stock, 
vith  interest. 

[For  other  cases,  see  Judfirment,  II.  a ;  Injunc- 
tioD,   I.  c,  in    DifircBt  Sup.   Ct.  1008.1 

Trusts  —  right  of  beneficiaries  —  ac- 
ooantlng  —  profits. 

13.  Rents,  switching,  and  other  terminal 
charges  which  a  terminal  company  created 
bf  certain  railway  companies  to  carry  out 
a  tm^t  to  maintain  and  operate  a  terminal 
property  and  exercise  all  its  corporate 
powers  for  the  common  use  and  benefit  of 
the  proprietary  railway  companies  received 
from  outside  railway  companies  and  others 
■hould  be  credited  to  the  proprietary  rail- 
way companies  upon  a  wheelage  basis,  the 
trust  agreement  providing  that,  in  making 
up  the  net  cost  of  maintenance  and  opera- 
tion chargeable  to  the  proprietary  lines  on 
a  wheelage  basis,  there  shall  be  deducted 
the  amount,  if  any,  which  other  railway 
companies  may  be  under  obligation  to  pay 
\j  virtue  of  contracts  for  the  use  of  said 
property  or  parts  thereof. 

[For  other  cases,  see  Trusts,  III.  a;  Account- 
ing, in  Digest  Sup.  Ct.   1008.] 

[Nos.  66  and  67.] 

Argued  March  23  and  ^4,  1920.     Decided 
December  6,  1020. 

CROSS  WRITS  of  Certiorari  to  the 
United  States  Circuit  Court  of  Ap- 
peals for  the  Eighth  Circuit  to  review  a 
decree  which  modified  a  decree  of  the 
District  Court  for  the  Southern  District 
of  Iowa  in  a  suit  to  establish  a  trust. 
Decree  reversed  in  No.  66  and  affirmed 
in  No.  67,  and  cause  remanded  to  the 
IHstrict  Court  for  further  proceedings. 
See  same  case  below,  166  C.  C.  A.  289, 
254  Fed.  927. 

The  facts  are  stated  in  the  opinion. 
M  li.  ed. 


Messrs.  Robert  J.  Gary  and  Burton 
Hanson  argued  the  cause,  and,  with 
Messrs.  John  C.  Cook,  Winslow  S. 
Pierce,  Lawrence  Qreer,  and  F.  C.  Nico- 
demus,  Jr.,  filed  a  brief  for  the  Chica-" 
go,  Milwaukee,  &  St.  Paul  Railway 
Company  et  al.: 

Under  the  terms  of  the  trust  the  stat- 
us of  the  proprietary  companies  was  as 
follows : 

(a)  With  respect  to  the  premises  sub- 
ject to  the  trust,  the  equitable  interest 
of  each  was  that  of  proprietorship, 
equivalent  to  an  estate  in  fee  in  real 
property. 

Brown  v.  Fletcher,  235  U.  S.  589,  69 
L.  ed.  374,  35  Sup.  Ct.  Rep.  154;  Pom. 
Eq.  Jur.  4th  ed.  §  975. 

(b)  With  respect  to  each,  other,  they 
held  equitable  estates  in  a  tenancy  in 
common. 

Pom.  Eq.  Jur.  4th  ed.  §  147. 

The  transfer  of  terminals  to  the  Des 
Moines  Company,  except  as  trustee  of 
the  proprietary  companies,  would  dis- 
member the  railway  lines  of  the  latter 
and  cut  them  off  from  their  entrance  to 
the  city  of  Des  Moines.  It  is  settled 
law  that  such  alienation  of  property  and 
franchises  is  ultra  vires. 

Central  Transp.  Co.  v.  Pullman's 
Palace  Car  Co.  139  U.  S.  28,  35  L.  ed. 
59,  11  Sup.  Ct.  Rep.  478;  Northern  P. 
R.  Co.  V.  Ely,  197  U.  S.  1,  49  L.  ed.  639, 
25  Sup.  Ct.  Rep.  302;  Northern  P.  R. 
Co.  V.  Townsend,  190  U.  S.  267,  47  L. 
ed.  1044,  23  Sup.  Ct.  Rep.  671 ;  State  v. 
Central  Iowa  R.  Co.  71  Iowa,  410,  60 
Am.  Rep.  806,  32  N.  W.  409;  Connor  v. 
Tennessee  C.  R.  Co.  54  L.R.A.  687,  48 
C.  C.  A.  730,  109  Fe^.  931. 

The  Des  Moines  Company  is  a  railway 
company,  and  not  a  terminal  company, 
and  its  railway  lines  are  not  open  to 
use  by  connecting  carriers  as  a  matter 
of  right. 

Moi^an  V.  Des  Moines  Union  R.  Co. 
113  Iowa,  561,  85  N.  W.  902;  Chicago, 
M.  &  St.  P.  R.  Co.  V.  Iowa,  233  U.  S. 
334,  58  L.  ed.  988,  34  Sup.  Ct.  Rep. 
592;  State  v.  Chicago,  M.  &  St.  P.  R. 
Co.  152  Iowa,  321,  130  N.  W.  8^2. 

The  transactions  should  receive  a  con- 
struction which  would  sustain  rather 
than  invalidate  them. 

Hobbs  v.  McLean,  117  U.  S.  567,  576, 
29  L.  ed.  940,  943,  6  Sup.  Ct.  Rep.  870. 

The  series  of  acts  and  circumstances 
through  which,  in  the  majority  opinion 
of  the  court  of  appeals,  the  proprietary 
companies  are  supposed  to  have  grad- 
ually let  slip  from  them  the  exclusive 
ownership  and  control  which  they  had 
at  the  beginning  so  much  valued  and  so 


SUPREME  OOUBT  OF  THE  UNITED  STATES.  Oct.  Tom, 

W|«fiill7  gnarded,  were  all  in  harmony  797;    Chica^,   U.   ft   St.    P.  B.   Co.  T. 

and  dbnaiateiit  witb  the  continued  exist-  Des    Moines    Union    R.    Co.    1(S    Iowa, 

once  of  their  respective  proprietary  in-  35,  144  N.  W,  54, 

teresta.     These  acts  and  cireumstanees  Laches   can   never   be   asserted    apon 

are  to  be  interpreted  in  the  li^t  of  the  an  equivocal  state  of  facts. 

following    principle,    namely:    the    eqai-  Speidel  v.  Henrici,  120  U.  S.  377,  30 

table  interest  that   each   of  the  railway  L.  ed.  718,  7  Sup.  Ct.  Rep.  610. 

eompanies,    party    to    the    contract    of  The   surplus   earnings  are  apportion- 

January  2,  1882,   acquired   in    the   ter-  able  to  the  proprietary  companies  under 

minal    properties    of    the    Des    Uoinea  §  4  of  the  supplemental   agreement  of 

Company,    was    more    than    a   right    in  May  10,  1889,  aa  construed  by  the  pai- 

personatn  or  chose  in  action, — it  was  a  ties   themselves. 

right  in  rem;  namely,  an  eatate  in  prop-  Topliff  v.  Topliff,  122  U.  S.  121,  131, 

erty.  Tested  in  this  respect  to  the  same  30  L.  ed.  1110,  1114,  7  Sop.  Ct.  Eep. 

extent  as  though  the  legal  title  thereto  1057. 

had  been  conveyed  to  such  company.  The  surplus  earnings  were  determined 

Brown  v.  Fleicher,  235  U.  S.  589,  59  to  belong  to  the  proprietary  companies 

L.  ed.  374,  35  Sup.  Ct.  Rep.  154;  Pom.  by  the  formal  action  of  the  directors  of 

Eq.  Jur,  4th  ed.  g  975.  the  Des  Moines  Company,  including  the 

A  trustee  is  not  permitted  to  assert  Hubbells,  and  such  adjuslment  is  bind- 
in  his  own  bebslf  any  ri(;ht  or  interest  ing  upon  the  Des  Moines  Company.  * 
in   trust  properties   resulting  frora   the  Central  Trust  Co.  v.  Wabash,  St.  L.  ft 
inadvertence  of  his  beneficiaries.  P.  R-  Co.  34  Fed.  254. 

Bigelow,  Estoppel,  6th  ed.  p.  589.  m^^,^    j^e,  j,.  Parriah  and  Pr«d. 

The  consolidated  company,  a  successor  ^rick  W.  Lehmann  argued  the  caum  and 

in  interest  to  the  properties  acquired  to  (,1^^  a  brief  for  the  Des  Moines  Union 

iK!  held  and  used  in  common,  of  which  n^n^^y  Company  et  al.: 

Hnbbell  was  also  an  officer  and  director  The  great  object  in  the  construction 

and    the    controlling    stockholder,    was  „(  ^j,   instruments   is   to   ascertain  the 

subject  to  the  disabilities  of  a  fiduciary;  intention  of  the  parties. 

for  cotenanU  occupy  to  each  other  the  Mauran  v.  Bullus,  16  Pet.  528,  10  I* 

poailion  of  express  trustees  in  respect  ^^    ^q^q.    Calderon  v.   Atlas  S.   S.  Co. 

ly  X  P"P^''iy  ''^'^  o"J°'^"'fl?i  fl,o  '70  U.  S.  280,  42  L.  ed.  1036,  18  Sup. 

Rothwell  v^Dcwee8^2Back,613.618  ct.    Rep.    588     Knickerbocker    L.    Ini. 

17  L.  ed.  309,  311;  Bissel)  v.  Foss,  114  n.    _    Trpf»    Idi  TT    R    om    9R  J     bA 

S.  678    686,  37   L.   .d     US9    1191     H  ci.  K.p.  450;  Lowber  v.  B.ng.,  2  W.ll. 

fS-  £'    ,K«P-.!'2,  17  Mor.  Min    Rep.  735^  „  j,    ed.  768;  V.»  Ne.!  i.  Wuh- 

683;  otarkweather  v.  Jenner,  ddb  U.  o.  inntnn  d  Pot  ^w  7  r.  m)  (ui-  Pntmnaia 

f^'^Si  %\  •"■  ?'■  %,'»  '""■  "■  S    B."'ct.™cSer  Pof.Je's!^^™ 

"^;     .'     ■  ,  ","■  ^'^\         ■        ■     .L  109  U.  S.  681,  27  L.  ed.  1073,  3  Sup. 

Xhe  five  eiglitha  stock  interest  in  the  q^  ug-   445 

De.  Moines  Compjny  h.ving  been  ao-  \j       '  n,'  „g,„i„,i„„    „t    j,,,    d„ 

quired  by  the  Hubbell.  from  the  con-  j,„i,„.,  ,,„;„„  E.il„y  Company  thoai 

■olidiled  company,  of  which  they  wci-e  „,,„  ^     oontrsct  were  entitled  to  nharn 

dominatinir  stockhholdera  and  director.,  „,    „„,,;     „„    actnallv    stockholders, 

lu   violation   ot  their    fiduciary    obliga-  ,^„     ^    „   certificate,   ividencing  such 

bona  to  tlie  proprietary  companie.,  the  ,,,„,  „„  ^.^jj      j,  between  .hare- 

dscree  herein,  in  addition  to  the  primary  j„,j„,  „j  ,,,,  e„rporation,  the  iisnann 

relief  asked,  quieting  the  equitable  titles  „,  certificates  of  stock  is  not  necessary, 

of  the  complainant,  in  the  trust  prop-  4  Thomp.  Corp.  2d  ed.  §§  3455,  3507; 

ertiea,   should   also   provide   for  a  re-  pj^j   jj^t.   Bank  v.  Gifford,  47  Iowa, 

scission  of  the  stock  transaction,  and  553.  Morrow  v.  Gould,  145  Iowa,  4,  86 

for  a  redemption  of  the  shares  by  the  i,  r,a.(N.S.)  384,  123  N.  W.  743;  Haw- 

oomp  ainanl.  on  equitable  terms.  ,           „  ;,     jjj  H.  S.  316,  26  L.  ed. 

Eoth.ell  yDswec.   supra.  '     p   '^^       Carleton,  30  C.  C.  A. 

It  18  cential   to  the  application  of  ^lo'ijoii    «    i..„  ob«  h7  t?.^    ai 

Ih.  doctrine  ot  e.toppel    that  a  partv  ™;  ?«  "■  ^^  App.  288,  87  T«L  41. 

aa^irting  it  must  ha™  been  misled   to  «  »«  presumption  of  la,  that  propo. 

hia  prejudice  '^^^  '*•"!  notice  of  a  corporate  meetinif 

Brant  v.  Virjtinia  Coal  ft  L  Co.  93  U  has  heen  duly  given  to  each  stockholder. 


_1  L.  ed.  927;  Bigelow,  Estoppel     and   the   meeting  Itself   regularly 
,  p.  478;  Herman,  Estoppel,  p.   lawfully  colled. 
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2  Cook,  Corp.  6th  ed.  §  600;  Chase  v. 
Tattle,  55  Conn.  455,  3  Am.  St.  Rep. 
64,  12  Atl.  874;  HiU  v.  Atlantic  A  N.  C. 

B.  Co.  143  N.  C.  539,  9  L.R.A.(N.S.) 
606,  55  S.  E.  854;  Porter  y.  Robinson, 
30  Hun,  209;  Pitts  v.  Temple,  2  Mass. 
638;  Benbow  v.  Cook,  115  N.  C.  324,  44 
Am.  8t.  Rep.  454,  20  S.  E.  453;  Hardin 
¥.  Iowa  R.  &  Constr.  Co.  78  Iowa,  726, 
6  L.R.A.  52,  43  N.  W.  543;  Moore  v. 
First  Ruthven  Circuit  M.  E.  Church, 
117  Iowa,  33,  90  N.  W.  492. 

The  presumption  is  that  the  minutes 
of  a  stockholders'  meeting  or  of  a  meet- 
ing of  a  board  of  directors  are  correctly 
and  properly  entered  of  record;  and 
while  it  is  allowable  to  contradict  the 
records  of  a  corporation,  or  show  that 
the  records  do  not  fully  disclose  all  the 
proceedings,  the  rule  is  that  the  proof 
in  such  cases  must  be  so  convincing  and 
«atisfactory  as  to  leave  no  doubt  that 
the  matter  attempted  to  be  interpolated 
into   the  record  did  actually  occur. 

2  Thorap.  Corp.  2d  ed.  §§  1845,  1846, 
1850,  1851;  Hawkshaw  v.  Supreme 
Lodge,  K.  H.  29  Fed.  770;  2  Cook, 
Corp.  6th  ed.  §§  600,  605,  610;  Re  St. 
Lawrence  S.  B.  Co.  44  N.  J.  L.  534; 
Dennis  v.  Joslin  Mfg.  Co.  19  R.  I.  666, 
36  Atl.  129;  Durbrow  v.  Haekensack 
Meadows  Co.  77  N.  J.  L.  89,  71  Atl.  59 ; 
Heintzelman  v.  Druids'  Relief  Asso.  38 
Minn.  138,  36  N.  W.  100;  Sanborn  v. 
School  Dist.  12  Minn.  1,  Gil.  1;  Mc- 
Daniels  v.  Flower  Brook  Mfg.  Co.  22 
Vt.  274;  Lane  v.  Brainerd,  30  Conn. 
565. 

The  adoption  of  the  amendments  and 
the  resolutions  was  an  act  of  the  stock- 
holders (an  act  of  complainants'  prede- 
cessors, as  distinguished  from  an  act 
of  the  defendant  corporation).  The 
articles  of  incorporation  constituted  aj 
contract  between  the  stockholders,  the 
terms  of  which  they  had  the  right  to 
change  in  the  manner  therein  pointed 
out  without  the  consent  of  the  corporate 
entity. 

1  Thomp.  Corp.  2d  ed.  §§  172,  312; 
Jones  V.  Missouri -Edison  Electric  Co.  75 

C.  C.  A.  631,  144  Fed.  765;  Heald  v. 
Owen,  79  Iowa,  25,  44  N.  W.  210 ;  Traer 
V,  Lucas  Prospecting  Co.  124  Iowa,  112, 
99  N.  W.  290. 

It  is  a  presumption  of  law  that  all 
stockholders  assent  to  any  change  in  the 
articles  of  incorporation. 

Holmes  v.  Royal  Loan  Asso.  128  Mo. 
App.  329,  107  S.  W.  1005 ;  2  Cook,  Corp. 
6th  ed.  §  503. 

A    dissenting    stockholder    must    act 

promptly. 
65  li.  ed. 


2  Cook,  Corp.  6th  ed.  §  503;  Rabe  ▼. 
Dunlap,  51  N.  J.  Eq.  40,  25  Atl.  959; 
Synnott  v.  Cumberland  Bldg.  Loan 
Asso.  54  C.  C.  A.  553,  117  Fed.  379; 
Big  Creek  Gap  Coal  &  I.  Co.  v.  Amer- 
ican Loan  &  T.  Co.  62  C.  C.  A.  351,  127 
Fed.  625;  Thompson  v.  Lambert,  44 
Iowa,  239;  Foster  v.  Mansfield,  C.  &  L. 
M.  R.  Co.  146  U.  S.  88,  36  L.  ed.  899, 
13  Sup.  Ct.  Rep.  28. 

The  doctrine  of  estoppel  always  ap- 
plies where  one  relying  upon  the  acts 
and  representations,  either  active  or 
passive,  of  another,  changes  his  posi- 
tion in  respect  to  the  subject-matter. 

5  Enc.  U.  S.  Sup.  Ct.  Rep.  p.  939; 
Morgan  v.  Chicago  &  A.  Co.  96  U.  S. 
716,  24  L.  ed.  743;  Kirk  v.  Hamilton, 
102  v.  S.  68,  26  L.  ed.  79;  Linton  v. 
National  L.  Ins.  Co.  44  C.  C.  A.  54,  104 
Fed.  584;  Given  v.  Times-Republican 
Printing  Co.  52  C.  C.  A.  40,  114  Fed. 
92;  Wright  v.  Lieth,  146  Iowa,  290,  125 
N.  W.  220;  Seberg  v.  Iowa  Trust  &  Sav. 
Bank,  141  Iowa,  99,  119  N.  W.  378;  An- 
derson  v.  Buchanan,  139  Iowa,  676,  116 
N.  W.  694;  Morgan  v.  Des  Moines 
Union  R.  Co.  113  Iowa,  561.  85  N.  W. 
902. 

Under  ordinary  circumstances  a  suit 
in  equity  will  not  be  stayed  for  laches 
before,  and  will  be  stayed  after,  the 
time  fixed  by  the  analogous  limitations 
at  law. 

Wyman  v.  Bowman,  62  C.  C.  A.  189, 
127  Fed.  257;  Williams  v.  Neely,  69 
L.R.A.  232,  67  C.  C.  A.  171,  134  Fed: 
1;  Kansas  City  Southern  R.  Co.  v. 
Stevenson,  135  Fed.  553;  5  Pom.  Eq. 
Jur.  §  23;  Galliher  v.  Cadwell,  145  U.  S. 
368,  36  L.  ed.  738,  12  Sup.  Ct.  Rep.  873. 

The  title  and  ownership  of  property 
are  to  be  determined  by  the  law  in  force 
in  the  state  in  which  the  property  is  lo- 
cated. 

Kerr  v.  Moon,  9  Wheat.  565,  6  L.  ed. 
161 ;  M'Cormick  v.  Sullivant,  10  Wheat 
192,  6  L.  ed.  300. 

The  Statute  of  Limitations  com- 
mences to  run  as  to  resulting  trusts  at 
the  time  of  the  creation  of  the  trust. 

Boone  v.  Chiles,  10  Pet.  177,  222,  9 
L.  ed.  388,  404;  Speidel  v.  Henrici,  120 
U.  S.  377,  386,  30  L.  ed.  718,  719,  7  Sup. 
Ct.  Rep.  610. 

Suits  to  establish  implied  trusts  fall 
within  the  class  of  cases  in  which  Fed- 
eral equity  courts  will  follow  the  courts 
of  law  in  applying  the  Statute  of  Lim* 
itations. 

Beaubien  v.  Beaubien,  23  How.  190, 
207,  16  L.  ed.  484,  487:  Speidel  v.  Hen- 
rici,  supra;  Riddle  y.  Whitehill,  135  U. 
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S..621,  34  L.  ed.  283,  10  Sup.  Ct  Rep. 
924;  Abraham  v.  Ordway,  158  U.  S. 
416,  420,  39  L.  ed.  1036,  1038,  15  Sup. 
Ct.  Rep.  894;  Penn  Mut.  L.  Ins.  Co.  v. 
Austin,  168  U.  S.  685,  696,  42  L.  ed. 
626,  630,  18  Sup.  Ct.  Rep.  223;  Baker  v. 
Cummings,  169  U.  S.  189,  206,  42  L.  ed. 
711,  718,  18  Sup.  Ct.  Rep.  367. 

The  org^anization  of  terminal  com- 
panies and  terminal  systems  is  a  nat- 
ural and  logical  development  in  centers 
of  population,  and  is  recognized  as  good 
public  policy  by  the  courts. 

Morgan  v.  Des  Moines  Union  R.  Co. 
113  Iowa,  561,  85  N.  W.  902;  United 
States  V.  Terminal  R.  Asso.  224  U.  S. 
401,  56  L.  ed.  816,  32  Sup.  Ct.  Rep.  507; 
State  ex  rel.  Atty.  Gen.  v.  Terminal  R. 
Asso.  182  Mo.  284,  81  S.  W.  395 ;  People 
ex  rel.  Bernard  v.  Cheesman,  7  Colo.  376, 
3  Pac.  716;  State  ex  rel.  Little  v.  Mar- 
tin, 51  Kan.  462,  33  Pac.  9;  Worcester 
V.  Norwich  &  W.  R.  Co.  109  Mass.  103; 
Fort-Street  Union  Depot  Co.  v.  Morton, 
83  Mich.  265,  47  N.  W.  228. 

But,  assuming  that  the  original 
transaction  was  ultra  vires  as  against 
public  policy,  the  transaction  was  a 
completed  one  nearly  twenty  years 
prior  to  the  commencement  of  this  suit, 
and  the  courts  will  not  now  disturb  it. 

St.  Louis,  V.  &  T.  H.  R.  Co.  v.  Terre 
Haute  &  I.  R.  Co.  145  U.  S.  393,  36 
L.  ed.  748,  12  Sup.  Ct.  Rep.  953. 

Mr.  Justice  Pitney  delivered  the  opin- 
ion of  the  court: 

This  was  a  suit  in  equity  brought  in  the 
year  1907  in  the  circuit  (now  district) 
court  of  the  United  States  for  the  south- 
ern district  of  Iowa  by  the  Chieai^o,  Mil- 
waukee, &  St.  Paul  Railway  Company 
and  the  Wabash  Railroad  Company 
against  the  Des  Moines  Union  Rail- 
way Company.  By  an  amended  bill 
the  individual  defendants,  Frederick 
M.  Hubbell,  Frederick  C.  Hubbell,  and 
their  firm  of  F.  M.  Hubbell  &  Son, 
were  brouirht  in;  and  afterwards  the 
Waba.sh  Railway  Company,  having  suc- 
ceeded to  the  rights  of  the  Wabash  Rail- 
road Company,  was  substituted  as  a  com- 
plainant in  its  stead.  Jurisdiction  de- 
pended entirely  upon  diverse  citizenship 
of  the  parties. 

Complainants  own  and  operate  lines  of 
railroad  extending  to  the  city  of  Des 
Moines,  Iowa,  and  connecting  there  with 
a  joint  terminal  property,  legal  title  to 
which  is  held  by  the  defendant  Des 
Moines  Union  Railway  Company  (herein- 
after called,  for  convenience,  the  terminal 
company),  in  which  complainants  hold  a 
minority  of  stock,  the  Wabash  Company 


an  eighth,  the  other  complainant  a  quar- 
ter, [200]  while  the  Messrs.  HubbeU 
hold  five  eighths.  Complainants  assert 
that  the  terminal  company  holds  its 
property  in  trust  for  their  use,  and 
that  they  are  the  sole  beneficial  own- 
ers, having  an  equitable  tenancy  in 
common,  and  being  entitled  to  the 
joint  use  of  the  property  in  perpetu- 
ity, exclusive,  except  as  other  rail- 
roads may  be  admitted  to  participate  in 
such  use  with  their  consent.  This  is  the 
principal  matter  in  controversy.  Inti- 
mately connected  with  it  is  the  question  of 
the  validity  as  against  complainants  of 
the  Messrs.  Hubbell's  claim  to  owner- 
ship of  five  eightlis  of  the  capital  stoek. 
A  subordinate  issue  relates  to  the  dispoai- 
tion  of  what  are  called  ^surplus  earn- 
ings,'' acquired  by  the  terminal  company 
from  outside  parties  during  the  operation 
of  the  terminal  under  an  agreement  made 
in  the  year  1889  between  the  terminal 
company  and  the  predecessors  of  com- 
plainants, and  which  expired  in  1918. 

Complainants  base  their  principal  eon- 
tention  upon  a  trust  alleged  to  have  been 
established  under  and  pursuant  to  an 
agreement  made  January  2,  1882,  be- 
tween three  companies  then  engaged  in 
the  construction  of  as  many  railroads  con- 
verging at  Des  Moines,  and  through  the 
incorporation  of  the  terminal  company  in 
the  year  1884  for  the  express  purpose  of 
acting  as  trustee  for  the  three  companies, 
and  the  conveyance  to  it  by  them  of  the 
terminal  property,  followed  by  the  work- 
ing agreement  of  1889 ;  from  all  of  whieh 
it  is  contended  that  the  terminal  company 
has  from  the  beginning  held  and  still 
holds  all  its  property  subject  to  a  trust 
under  which  the  three  railroad  companies 
and  their  successors  and  assigns,  and  such 
other  railroad  companies  having  lines 
terminating  at  Des  Moines  as  may  be  ad- 
mitted with  their  consent,  are  entitled  to 
have  the  terminal  property  maintained 
and  operated  for  their  use  and  benefit  at 
the  actual  cost  of  the  terminal  service  per- 
formed. Complainant  Chicago,  Milwau- 
kee, &  St.  Paul  Railway  Company  is  the 
remote  [201]  successor  of  two  of  the 
three  companies,  owning  what  may  be 
called  the  Northern  and  the  North- 
western lines.  Complainant  Wabash 
Railway  Company  is  the  remote  sue- 
cessor  of  the  original  company  that 
owned  the  third,  which  may  be  called 
the  St.  Louis  line.  The  bill  of  com- 
plaint prayed  for  a  decree  declaring 
and  establishing  the  trust;  an  accounting 
for  all  income  and  profits  received  by 
the    terminal    company    for    switching 

or  handling  traffic  at  the  tenAinal  for 
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eompanies  other  than  oomplainants  and 
their  predecessors,  and  for  rentals  of 
real  estate  and  the  like;  and  specific- 
ally and  generally  for  other  appro- 
priate relief.  The  defenses  set  up  in  the 
answer  and  attempted  to  be  supported  by 
the  proofs  are,  briefly,  that  by  the  deeds 
of  conveyance  made  to  the  terminal  com- 
pany it  took  title  not  as  trustee,  but  abso- 
lutely and  for  its  own  sole  use  and  bene- 
fit; that  whatever  relation  may  have 
arisen  from  the  provisions  of  the  origi- 
nal articles  of  incorporation,  whether 
fidueiary  or  merely  contractual,  was  sub- 
stantially modified,  and,  if  fiduciary, 
terminated,  by  amendments  adopted 
April  8, 1890,  alleged  to  have  been  there- 
after recognized  by  complainants  and 
their  predecessors  as  valid,  and  so  treat- 
ed by  defendants  and  all  others  con- 
cerned; that  complainants  by  their  con- 
duet  and  that  of  their  predecessors  are 
estopped  from  setting  up  the  equitable 
title  alleged,  and  have  been  guilty  of 
laches  barring  relief  in  equity ;  hence,  that 
they  are  not  entitled  to  assert  any  right 
or  interest  in  the  terminal  property  ex- 
cept such  as  arises  from  their  ownership 
of  a  portion  of  the  stock  of  the  terminal 
company  and  from  the  provisions  of  the 
agreement  of  1889;  and  that  by  the 
proper  construction  of  that  agreement 
the  so-called  surplus  earnings  are  the 
property  of  the  terminal  company,  and 
not  of  complainants. 

Upon  final  hearing  the  district  court 
made  a  decree  from  which  both  sides  ap- 
pealed to  the  circuit  court  of  appeals, 
where  it- was  held  (one  judge  dissenting) 
that  [202]  the  terminal  company  had 
complete  and  absolute  title  to  the  ter- 
minal property;  that  complainants,  ex- 
cept as  holders  of  its  stock  or  bonds, 
had  no  interest  in  it,  nor  voice  in 
the  control  or  management;  that  by 
the  true  construction  of  the  1889  agree- 
ment complainants  were  entitled  to  the 
nirplns  earnings  until  May  1,  1918, 
and  that  thereafter  the  riprhts  of  the 
parties  respecting  the  use  of  the  terminal 
were  only  such  as  sprang  from  their  na- 
ture as  carriers  and  their  physical  and 
business  relations  to  each  other  and  to  the 
terminal ;  by  reason  of  which  the  terminal 
eompany  must  furnish  them  with  reason- 
able terminal  facilities  at  reasonable 
diarges  to  be  agreed  upon,  or,  in  default 
of  agreement,  to  be  fixed  by  the  proper 
public  tribunal.  166  C.  C.  A.  289,  254 
Fed.  927. 

Cross  writs  of  certiorari  bring  the  re- 
sulting decree  here  for  review. 

The  facts  are  intricate,  and  the  evi- 
dence so  volominoQS  that  any  detailed  re- 
8ft  li.  ed. 


cital  of  it  would  be  unduly  tedious.  It 
is  sufficiently  referred  to  in  the  prevail- 
ing and  dissenting  opinions  delivered  in 
the  circuit  court  of  appeals,  and  we  will 
content  ourselves  with  touching  upon  the 
salient  points.  The  case  involves  no 
abstruse  legal  or  equitable  doctrine;  the 
application  of  familiar  principles  to  the 
facts  as  they  are  developed  will  direct  us 
to  the  proper  outcome. 

The  agreement  of  January  2,  1882, 
was  made  between  the  three  railroad  com- 
panies and  two  individuals  in  whose 
names  certain  titles  had  been  taken  for 
the  benefit  of  the  eompanies.  Its  princi- 
pal provisions  were  that  terminal  facili- 
ties in  Des  Moines  should  be  purchased, 
constructed,  and  maintained  at  the  joint 
expense  of  the  three  companies,  and  held 
and  used  in  common;  that  the  expense 
of  acquisition  should  be  borne  one  half 
by  the  St.  Louis  Company,  one  quarter  by 
each  of  the  others ;  "that  a  depot  company 
may  be  organized  and  may  take  perma- 
nent charge  of  the  property  upon  the 
terms  herein  set  forth,  and  [203] 
that  said  company  may  issue  and  de- 
liver to  the  companies,  parties  here- 
to, its  mortgage  bonds  to  the  amount 
of  their  respective  portions  of  the 
cost  of  the  said  purchases  and  im- 
provements. .  .  .  The  title  to  said 
property  shall  be  and  remain  in  a  trustee 
to  be  named  by  agreement  of  said  com- 
panies, but  subject  to  the  joint  use  and 
occupation  of  all  of  said  railway  com- 
panies upon  the  terms  herein  described." 
The  St.  Louis  Company  was  to  be  charged 
with  police  control,  supervision,  and 
maintenance  of  the  terminal,  and  the  ex- 
pense thereof  (including  taxes)  appor- 
tioned between  it  and  the  other  companies 
according  to  the  use  they  should  re- 
spectively make  as  evidenced  by  the 
wheelage;  spur  tracks  were  to  be  built 
connecting  the  terminal  with  factories  and 
other  sources  of  trade  in  and  about  the 
city,  but  if  either  of  the  companies  should 
deem  the  construction  of  any  such  track 
not  advantageous,  the  question  of  con- 
structing it  and  which  of  the  three  com- 
panies should  pay  for  it  was  to  be  de- 
termined by  arbitration;  any  railroad 
company  having  a  line  not  extending  to 
Des  Moines,  but  having  effected  an  ar- 
rangement for  running  its  trains  into  the 
city  over  the  line  of  either  of  the  three 
companies,  was  to  be  entitled  to  the  use 
of  the  terminal  facilities  upon  paying  a 
fair  sum  for  rental  and  a  proportion  of 
the  maintenance  account,  the  rental  to  in- 
ure to  the  three  companies  in  the  same 
proportion  as  the  original  outlay,  and 
the  sum  due  for  maintenanoe  to  \»^  ^^ 
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termined  in  the  same  manner  as  in  the 
ease  of  the  three  companies;  railroad 
companies  having  lines  extending  into 
Des  Moines  might  be  admitted  to  the  use 
of  the  terminal  by  agreement  of  all  three 
companies;  differences  arising  under  the 
agreement  were  to  be  referred  to  arbi- 
tration. 

The  terminal  company  was  organized 
by  represenlatives  of  the  three  companies 
under  articles  of  incorporation  dated 
December  10,  1884,  which  recited  the 
1882  contract  in  full,  with  special  em- 
phasis upon  the  provision  that  a  [204] 
depot  company  might  be  organized  to 
take  permanent  charge  of  the  property, 
and  declared  that  the  new  company  was 
organized  for  this  purpose  as  well  as 
others  that  were  expressed.  The  articles 
contained  apt  provisions  to  comply  with 
the  laws  of  the  state  of  Iowa  so  as  to  en- 
able it  to  construct,  own,  and  operate  a 
railway  in,  around,  and  about  the  city, 
with  depots  and  everything  else  useful 
and  convenient  for  the  operation  of  rail- 
wa3rs  at  the  terminal  point,  and  with  all 
the  powers  conferred  upon  corporations 
for  pecuniary  profit.  Its  corporate  exist- 
ence was  to  continue  for  fifty  years,  with 
the  right  of  renewal.  It  was  expressly 
declared:  "All  the  powers  exercised  by 
this  company  shall  be  in  accordance  with 
the  terms  and  spirit  of  the  aforesaid  con- 
tract entered  into  on  the  2d  day  of  Janu- 
ary, A.  D.  1882."  There  was  a  provision 
that  the  written  assent  of  the  three  com- 
panies should  be  necessary  before  the 
terminal  company  should  lease  or  other- 
wise dispose  of  the  use  of  any  part  of  its 
franchises  to  any  other  railroad  company. 
The  capital  stock  was  to  be  $1,000,000 
divided  into  shares  of  $100  each,  and 
paid  in  as  the  board  of  directors  might 
determine,  with  authority  to  the  board  to 
receive  in  payment  the  property  and 
franchises  in  Des  Moines  held  by  the 
three  companies  and  their  trustees.  Four 
members  of  the  board  of  dirertors  were  to 
be  nominated  by  the  St.  Louis  Company, 
two  members  by  each  of  the  other  pro- 
prietary companies,  and  no  stockholder 
to  be  eligible  for  membership  in  the  board 
unless  so  nominated;  this  provision  to 
apply  to  and  be  enjoyed  by  any  grantee 
or  assignee  of  either  of  the  three  com- 
panies. No  contract,  lease,  or  other  agree 
ment  amounting  to  a  permanent  charge 
upon  the  property  of  the  corporation  to 
be  entered  into  unless  first  approved  by 
the  three  companies  or  their  assigns,  and 
by  more  than  three  fourths  of  all  the 
stockholders. 

January  1,  1885,  each  of  the  three  com- 
panies held  a  atookholderB'  meeting,  at 


which  formal  resolutions  were  [205] 
adopted  reciting  the  contract  of  Jan* 
uary  2,  1882,  and  the  organization 
of  the  terminal  company  as  contem- 
plated in  that  contract  and  in  order 
to  carry  out  its  purpose;  each  com- 
pany thereby  accepting  and  ratify- 
ing, so  far  as  its  interests  were  affected, 
the  articles  of  incorporation  of  the 
terminal  company  as  in  substantial  ac- 
cord and  compliance  with  the  terms  and 
conditions  of  the  contract,  and  authoris- 
ing its  officers  to  transfer  to  the  new  com- 
pany all  its  right,  title,  and  interest  in 
the  terminal  property  in  exchange  for  a 
proper  share  of  the  bonds  and  stock  of 
the  terminal  company. 
,  On  the  same  day  the  board  of  directors 
of  the  terminal  company  adopted  resolu- 
tions accepting  the  transfer,  manage- 
ment, and  operation  of  the  terminal  prop- 
erty, appointing  a  committee  to  confer 
with  the  three  railroad  companies  with 
respect  to  the  terms  and  price  at  which 
the  terminal  property  and  franchises 
should  be  conveyed  to  it,  and  to  procure 
from  them  "such  conveyance  and  transfer 
as  may  be  necessary  to  fully  invest  this 
company  with  the  title,  control,  and  man- 
agement of  said  properties  provided  for 
in  said  contract  of  January  2d,  1832;" 
and  authorizing  the  issue  of  all  its  capi- 
tal stock  and  not  exceeding  $500,000  of 
bonds,  to  be  secured  by  mortgage  of  the 
properties  so  to  be  conveyed;  the  bonds 
and  stock  to  be  used  in  paying  for  the 
property,  maintaining,  operating,  and 
improving  it,  and  purchasing  other  prop- 
erty necessary  to  carry  out  the  objects  of 
the  company. 

Due  apparently  to  the  financial  em- 
barrassment of  the  original  Wabash  Com- 
pany, which  dominated  the  St.  Louis  and 
the  Northwestern,  terminal  matters  re- 
mained in  abeyance  until  November,  1887, 
when  deeds  were  authorized,  and,  between 
that  time  and  the  following  April,  were 
made  by  the  companies  and  the  individual 
trustees,  with  the  effect  of  vesting  in  the 
terminal  company  complete  legal  title  to 
the  properties  that  had  been  acquired  for 
the  purpose  of  establishing  the  terminal. 
The  [206]  deeds  were  absolute  in 
form.  The  terminal  company,  by 
amendment  of  its  articles,  increased 
its  capital  stock  from  $1,000,000  to 
$2,000,000,  and  authorized  the  mak- 
ing of  a  mortgage,  which  afterwards 
was  given  as  of  date  November  1, 
1887,  to  the  Central  Trust  Company  of 
New  York  as  trustee,  to  secure  an  issue 
of  $800,000  of  5  per  cent  bonds  for  the 
purpose  of  paying  for  its  property  and 
completing    improvements    thereon;    the 
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mortgage  covering  all  its  real  estate,  roll- 
ing stocky  etc.,  then  owned  or  thereafter  to 
be  acquired. 

Until  May  1,  1888,  the  terminal  prop- 
erty continued  to  be  operated  by  the  St. 
Louis  Company  under  the  original  agree- 
ment; on  that  date  the  terminal  company 
took  possession,  and  ever  since  then  has 
continued  to  operate  it  and  render  termi- 
nal service  thereon  to  the  three  railroad 
companies  and  tlieir  successors,  as  well  as 
to  otlier  companies  admitted  from  time  to 
time  under  special  agreements. 

Uf>on  a  review  of  all  the  evidence,  con- 
struing the  writincfs  in  the  light  of  the 
circumstances  and  tlie  manifest  purpose 
snd  intent  of  the  parties,  we  are  clear  that 
the  effect  of  tlie  transactions  thus  far  re- 
counted was  to  establish  a  trust  in  the 
full  and  proper  sense  of  the  word,  the 
terminal  company  being  invested  as 
trustee  with  complete  legal  title,  but  with- 
out beneficial  ownership,  and  subject  to 
a  duty  to  maintain  and  operate  the  prop- 
erty and  exercise  all  its  corporate  powers 
for  the  common  use  and  benefit  of  the 
three  railroad  companies,  their  successors 
and  assigns,  and  such  other  companies 
as  might  be  admitted  by  them  to  n  pro- 
prietary participation  in  the  terminal. 

The   gist   of  defendants'  argument  to 
the  contrary  is  that  the  incorporation  of 
the  terminal  company  and  the  conveyance 
of  the  property  to  it  by  deeds  absolute  in 
form  manifested  a  substantial  change  of 
plan  from  that  embodied  in  the  contract 
of  January  2,   1882;   stress   being  laid 
[207]    upon  the  fact  that  the  powers 
of    a    terminal    railway    company,    as 
acquired    under   the    articles    of   incor- 
poration,   were    much    more    extensive 
than    those   of  a   depot   company,   and 
it    being    contended    that    the    provi- 
sions of  the  articles  respecting  the  con- 
trol  of  the   terminal   company   and   the 
resolutions  providing  for  the  transfer  of 
the  property  to  it,  the  form  of  the  deed^ 
themselves,  and  the  issuance  of  stock  ant 
bonds  to  the  proprietary  companies   ir* 
payment,  demonstrated  a  purpose  to  in 
vest  the  terminal  company  with  title  foi 
all  purposes.    But  the  main  object  of  es 
tablishing  a  joint  terminal  at  the  coinmor 
expense  and  for  the  common  use  of  thf 
three  companies,  and  to  retain  their  pro- 
prietary interest  in  it  while  confiding  iti- 
maintenance  and  operation  to  their  trus- 
tee,   is   so    manifest    that    all    the    pro- 
eeedings     are     properly     to     be     con- 
strued   as    designed    to    give    effect    to 
i^  and  seeming  inconsistencies  and  am- 
biguities resolved  accordingly.     The  pro- 
vision or  the  articles  that  "all  the  pow- 
ers exercised  by  this  company  shaU  be  I 
66  li.  ed. 


in  accordance  with  the  terms  and  spirits 
of  the  aforesaid  contract"  is  not  merely 
contractual,  but  amounts  to  a  declaration 
of  trust,  and,  together  with  the  other  evi- 
dence, shows  clearly  that  the  powers  were 
procured  from  the  state  expressly  to  en- 
able the  company  the  better  to  fulfil  the 
purposes  of  its  existence  as  such  trustee, 
and  not  to  set  it  up  in  business  on  its  own 
account.  The  substitution  of  the  terminal 
company  with  more  elaborate  powers  in 
place  of  the  depot  company  contemplated 
at  the  beginning  shows  a  development  and 
modification  of  the  original  plan,  but  no 
departure  or  substantial  change.  The 
particular  stipulations  contninc^d  in  the 
articles  respecting  the  control  of  the 
terminal  company  were  intended  not  as  a 
substitute  for,  but  as  safeguards  of,  the 
trast.  The  absolute  form  of  the  convey- 
ances, and  the  issuance  of  stock  and  bonds 
"in  payment,"  were  intended  to  give  cred- 
it to  the  company  in  its  dealings  with  out- 
side parties,  tfnd  to  render  its  bonds  more 
readily  salable;  but  they  constituted  the 
[208]  mere  mechanism  for  carrying 
into  effect  the  main  purpose  of  the 
parties,  and,  as  between  them,  were 
controlled  by  that  purpose  and  by  the 
articles  and  resolutions  that  mani- 
fested an  express  declaration  of  the 
trust.  All  the  circumstances,  and  what 
we  have  quoted  from  the  resolution 
of  the  terminal  company  directors, 
show  that  the  title  was  conveyed  for  the 
purpose  of  enabling  that  company  to  con- 
trol and  manage  the  terminal,  in  further- 
ance of  the  objects  of  the  1882  agreement 

It  needs  no  particular  form  of  words 
to  create  a  trust,  so  there  be  reasonable 
<»ertainty  as  to  the  property,  the  objects, 
and  the  benefix^iaries.  Colton  v.  Colton, 
127  U.  S.  300,  310,  32  L.  ed.  138,  142,  8 
Sup.  Ct.  Rep.  1104.  But  if,  as  here,  the 
subject  of  the  trust  be  a  legal  interest  in 
i>roperty,  and  capable  of  legal  trans- 
fer, the  trust  id  not  perfectly  created 
unless  the  legal  interest  be  actually  vested 
in  the  trustee.  Adams  v.  Adams,  21  Wall. 
185,  192,  194,  22  L.  ed.  504,  507,  508. 
Hence  the  necessity  in  this  case  of  deeds 
conveying  the  fee  to  the  terminal  com- 
panjr.  But  it  is  not  necessary  that  the 
trust  be  expressed  in  the  same  instrument 
that  transfers  the  title.  Various  instru- 
ments may  be  read  together  in  order  to 
ascertain  the  intention  to  establish  one. 
Loring  v.  Palmer,  118  U.  S.  321,  340,  30 
L.  ed.  211,  218,  6  Sup.  Ct.  Rep.  1073. 

The  agreement  of  May  10,  1889,  be- 
tween the  terminal  company  of  the  first 
part  and  the  three  proprietary  companies 
of  the  second  part,  fixed  the  terms  upon 
which  the  property  should  be  managed 
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and  the  terminal  service  performed  for  a 
period  of  thirty  years  to  date  from  May 
1,  1888.  It  constituted  a  working  ar- 
rangement for  that  period,  but  did  not 
in  terms  or  by  implication  set  aside  the 
trust  or  place  a  time  limit  upon  it.  It 
provided  that,  for  the  terminal  service, 
the  proprietary  companies  should  make 
payments,  in  proportion  to  the  wheelage 
of  each,  to  cover  interest  upon  the  mort- 
gage bonds,  the  cost  of  maintenance,  re- 
pairs, taxes,  and  insurance,  and  the  cost 
of  operating  the  terminal,  including  all 
expenses  (except  the  operation  of  engine 
houses,  care  of  engines,  and  repairs 
[209]  thereto,  which  were  separately 
dealt  with),  after  deducting  any 
amounts  which  other  railway  com- 
panies might  be  obliged  to  pay  for 
the  use  of  the  property.  Engine- 
house  expenses  were  to  be  apportioned  ac-. 
cording  to  the  number  of  engines  of  each 
company,  engine  repairs  to  be  charged  to 
the  company  for  which  the  work  was 
done.  The  agreement  contained  other 
provisions  of  permanent  effect,  providing 
for  the  allotment  of  the  stock  of  the  termi- 
nal company  to  the  proprietary  com- 
panies, and  declaring  the  terms  upon 
which  outside  companies  might  be  ad- 
mitted to  ownershp  of  the  stock  or  the 
use  of  the  property.  It  recited  that  the 
proprietary  companies  were  entitled  to 
the  stock  in  the  proportion  of  one  half  to 
the  St.  Louis  Company,  one  fourth  to 
each  of  the  others,  and  provided  for  the 
issuance  of  certificates  accordingly,  and 
that  these  should  express  upon  their  faces 
that  they  were  not  transferable  without 
the  consent  in  writing  of  all  the  proprie- 
tary companies,  except  as  to  shares  issued 
to  qualify  directors.  And  there  was  a 
provision  that  the  St  Louis  Company 
miglit  sell  one  half  of  its  stock,  or  one 
quarter  of  the  whole,  to  such  railroad 
company  as  might  be  acceptable  to  a 
majority  of  the  proprietary  companies,  in 
which  case  the  purchasing  company  might 
be  admitted  as  one  of  the  parties  to  the 
agreement  upon  the  same  terms  and  con- 
ditions as  those  stipulated  for  the  other 
parties  of  the  second  part;  and  that,  ex- 
cept as  thus  provided,  other  railroad  com- 
panies should  not  be  admitted  to  thd  use 
of  the  terminal  property  without  the  con- 
sent of  all  the  parties  of  the  second  part. 
Here  again  we  have  a  further  modifica- 
tion of  some  of  the  details  of  the  original 
plan,  but  in  respects  altogether  consistent 
with  the  continuance  of  the  trust;  incon- 
sistent, indeed,  with  a  purpose  to  treat  the 
terminal  company  as  an  independent  en- 
tity, subject  only  to  contractual  obliga- 
ttonsy  and  remit  the  proprietary  com- 
22S 


panics  to  the  ordinary  rights  of  stock- 
holders. Their  contributions  to  the  origi- 
nal cost  [210]  of  the  property  having 
been  secured  by  mortgage  bonds,  accord- 
ing to  the  plan  of  1882,  provision  wai* 
now  made  for  distributing  the  entire 
capital  stock  according  to  the  orig^ 
inal  proportions,  one  half  to  the  St. 
Louis,  one  quarter  to  each  of  the  two 
other  companies,  but  with  certain  ma- 
terial restrictions  upon  the  ordinary 
rights  of  stockholders,  expressed  in 
the  agreement,  and  others  necessarily  im- 
plied. 

Since,  from  the  very  nature  and  terms 
of  the  trust,  all  the  property  and  fran- 
chises of  the  terminal  company  were  to  be 
held  for  the  benefit  of  the  proprietary 
companies,  and  all  its  corporate  powers 
exercised  in  the  administration  of  the 
joint  terminal  for  their  common  use,  the 
stockholding  interest  in  the  terminal  com- 
pany necessarily  must  be  modified,  as  be- 
tween the  parties,  to  the  extent  necessary 
to  give  full  effect  to  the  trust.  In  the 
hands  of  the  proprietors  of  the  connecting 
lines  the  stock  was  the  evidence  of  their 
right  to  participate  in  the  benefits  of  the 
trust,  in  the  control  and  management  of 
the  terminal  company,  and  in. the  use  of 
the  terminal;  but  such  use,  in  the  nature 
of  things,  must  be  proportioned,  not  ac- 
cording to  the  magnitude  of  their  respec- 
tive stock  holdings,  but  according  to  their 
respective  traffic  requirements.  And  since 
the  terms  of  the  trust  required  that  these 
connecting  lines  should  have  the  entire 
beneficial  use  of  the  property  upon  pay- 
ing the  cost  of  the  terminal  service,  Uiere 
was  no  room  for  a  profit  from  the  opera- 
tions of  the  terminal  company  out  of 
which  dividends  could  be  paid.  Except 
in  the  theoretically  possible  but  extremely 
improbable  event  of  an  abandonment  of 
the  terminal  (as  to  the  effect  of  which  no 
opinion  need  be  expressed),  it  is  plain 
that,  as  between  the  parties  to  the  trust 
and  others  having  notice  of  it,  the  stock 
could  have  little  or  no  exchange  value  ex- 
cept to  a  company  owning  or  operating 
a  railroad  line  connecting  or  capable  of 
connecting  with  the  terminal.  In  the 
hands  of  others  having  notice  of  the  tmstr 
the  stock  represented  no  substantial 
[211]  property  interest.  Some  recog- 
nition of  the  anomalous  status  of  the 
stockholding  interest  is  to  be  found 
in  the  acts  of  the  parties  above  set 
forth,  especially  in  the  provisions  ofi 
the  agreement  of  1889.  The  amount 
of  stock  provided  for  shows  that  it 
was  deemed  probable  that  eventually 
the  property  would  have  a  value  ^n  excess 
of  Uie  original  cost  represented  by  the 
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bond  iasue,  or  that  value  might  be  given  wu     acquired     and     the     unendmeiilia 

to  the  stock  through  liqaidation  o£  the  adopted. 

bonds  or  otherwise,  and  tljat,  upon  a  sale  Obviously    the    flduciarj   character   of 

of  a  participation  in  the  terminal  prop-  the    terminal    company   extended    to    its 

erty  and  facilities  to  an  outside  railroad  officers  and  directors  as  to  all  others  con- 

company,  evidenced  by  a  transfer  of  stock  cemed  in  its  management,  charging  them 

in    the   terminal   company,    some    return  with  a  duty  to  uphold  the  trust,  and  im- 

could  be  got  for  lucb   increased  value,  posing    upon   them    tlie   usual   disability 

The  apportionment  of  the  original  issue,  about  reaping  a  personal  advantage  at  the 

and  the  stipulations  of  the  1689  agree-  expense  of   the   beneficiaries.   And    it  is 

ment,  recognized  that  the  SL  Louis  Com-  clear    and   undisputed    that   the    Messrs. 

pany,    as   representative  of  the  original  Hubbell  acquired  their  stock  with  full  no- 

Wabash  Company,  was  equitably  entitled  tice  of  all  essential  facts  pertaining  to 

to  preference  in  any  profits  that  might  be  the   trust;  they  themselves,  at  all  times 

derived  from  such  a  sale  to  an  outside  material,  were  officers  and  directors  of  ths 

company.    And  evidently  it  was  tlien  an-  terminal  company,  and  acted  in  a  fiduci- 

ticipated  that  there  would  be  four  pro-  a ry  capacity  in  everything  relating  to  its 

prietary    companies,    each    holding    one  affairs.    Mr,  F.  M.  Hubbell  was  lui  officer 

loarth  of  the  stock,  with  equal  represen-  and  director  of  that  company  at  the  be- 

tttion  in  the  board  of  directors.  ginoing     and     continuously     thereafter, 

We  are  not  here  concerned  with  any  especially  active  in  ita  management;  and 
qnestion  pertaining  to  the  rights  of  the  during  a  period  which  included  the  im- 
bondbolders.  It  may  be  assumed  that,  if  portant  transactions  in  question  he  also 
necesBary  for  their  protection,  the  mort-  ^^  >  director  and  officer  of  each  of  the 
gage  would  be  treated  as  conveying  the  proprietary  companies,  and  tbeir  trusted 
entire  estate,  both  legal  and  equitable,  in  representative  in  respect  to  terminal  mat- 
the  terminal  property.  No  express  pro-  ^^'^  at  Des  Moines.  Mr.  F.  C.  Hubbell 
naion  appears  to  have  been  made  for  pay*  became  a  director  of  the  terminal  com- 
ity off  tiie  principal  of  the  bonds.  Wheth-  pany  in  January,  1890,  president  two 
tr  the  beneficiaries  of  the  trust,  as  years  later,  and  baa  been  such  continu- 
batween  themselves,  were  or  are  entitled  ously  since. 

to  have  provision  made  for  discharging  [213]    In  the  year  1886,  and  there- 

Ihe  principal  by  including  periodic  amor-  after  until  and   during  the  year  1890, 

tization  charges  as  a  part  of  the  cost  of  'be    property    of    the    Wabash    system. 

Iterating  the  terminal  ia  a  qnestion  that  including    the    stock   of    the    St.    Louis 

m  need  not  consider.  Company,   with   control    of  its    part   of 

Nor  are  we  st  this  moment  concerned  'be    stock    of    the    terminal    company, 

with   any   question   that  might   arise   if  was    in    the    bands    of    a    purchasing 

itoek  of  the  terminal  company  had  come  committee   as    trustees    for   the    Waba^ 

or  sboald  come  to  the  hands  of  a  bona  bondholders.     In  February,  1890,  F.  M. 

fide  purchaser  for  value  without  notice.  Hubbell  obtained  from  this  committee  an 

The  principal  controversy  [812]  arises  option  for  the  purchase  of  $135,000  of 

from    the   fact   that  defendants   F.    M.  the  tenninal  company  bonds,  and  a  quar- 

Hubboll    and    F.    C.   Hubbell    have    be-  ter  interest  in  its  capital  stock  for  $135,- 

«me    the    holders    of    five    eiRhths    of  f*00,  accepted  the  option,  made  over  to 

the    capital    stock,    upon    which    fact,  General  Dodge  a  half  interest  in  it,  and 

together    with    the    alleged     effect    of  Hubbell  and  Dodge  each  recei\ed  one  half 

the  amendments  to  the  articles  of  in-  "f  '^e  specified  bonds  and  one  eighth  of 

wrporatioB  adopted  April  8,  1890,  de-  the  "ftstandmg  capital  atock,  with  a  guar- 

fendanta  rest  the  insistence  that  the  pro-  ""i  ^  ""u'^^f^o."?  ^-   e,""''^^'"^  «""': 

,^_, „„ ;„  V .     .    ..    -_  Jv, .  ,  mittee  that  the  St.  Louis  Corapnnv  would 

r  Z.iT^  *■  have  lost  their  right  ^^^^  ^^^^f^^  (  it  afterwards 
1^\^t  "«"'"  °^  ""IkT'  fZ'  did,  through  its  board  of  directors),  and 
pmy,  that  the  Messrs.  Hubbell,  as  stock-  tj^^t  u,g  committee  would  consent  to  such 
toldera,  are  entitled  to  control  jt  and  to  change  In  the  articles  of  incorporation  of 
have  dividends  out  of  its  profits,  and  the  terminal  companv  as  would  permit 
that,  from  and  after  the  expiration  of  one  director  to  be  nominated  by  any  per- 
the  1889  agreement,  complainants  have  son  or  company  holdine  one  eiphth  of  the 
ao  right  to  the  use  of  the  terminal  except  stock.  At  this  time  General  Dodge  was 
upon  terms  to  be  agreed  upon  by  the  president  of  the  terminal  company,  and 
terminal  company  as  controlled  by  the  also  president  and  principal  stockholder 
Uesam.  HubbelL  of  the  Northern  Company;  Hubbell,  be- 
lt is  important,  therefore,  to  consider  sides  his  relation  to  the  terminal  company, 
the  circtunstaneea  onder  which  their  itock  was  president  of  the  Northwestsrn  Com- 
et Zf.  Ad.  \%« 
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pany  azkd  its  crjctrcrllise  stockholder.  In 
tomsy,:,'.t*fL:'jt  :*:T«a  Mr.  Uubbell  and 
the  psreLUf-iz  ^r^.^irree  antecedent  to 
tbi*  :n^*;fc''_.»i  -_i*j  vameti  him  that  it 
fz'jC  i^  if*!'»e-^?iir-.-  :o  confine  a  sale  of 


•»■.' 


sii'ji  7a:.vay  companies  as 
wcTL-i  •-*  :r:<sR:s-itti  in  the  station;*'  and 
bt  msSr^z^i  w  izis,  acknowiedgidg  that 
*^  wfy^i  >i  prejudicial  to  sell  any  of  this 
aTMk  zo  <?::::2-.f>n>,  and  I  understand  it,  as 
yon  60.  iLxz  UJt  stook  cannot  be  sold  with- 
om  the  eonsect  of  the  different  railroad 
eocBpajiies  who  now  form  the  terminal 
company."  Later  Uabbell  acquired  from 
the  par^hacifij?  committee  $50,000  of  the 
bonds  and  an  additional  eighth  interest  in 
the  capital  stock  of  the  terminal  company 
for  $57,736,  being  [214]  par  and  ac- 
emed  interest  for  the  bonds  and  15 
per  cent  of  par  for  the  stock,  upon 
the  understanding,  expressed  in  writ- 
ing, that  an  eighth  interest  should 
be  "sufficient  to  represent  a  proprie- 
torship in  the  company,  according  to 
the  understanding  we  had  when  you 
were  here," — evidently  meaning  that  the 
eighth  retained  by  the  purchasing  com- 
mittee should  carry  with  it  a  proprietary 
interest  and  influence  in  the  terminal,  not 
limited  in  proportion  to  the  amount  of 
the  stor:k. 

Defendants  insist  that  because  the  pur- 
chasing committee  sold  the  stock  to  Hub- 
bell  and  Dodge  for  a  valuable  considera- 
tion, they  must  be  taken  to  have  dealt 
with  it  as  having  substantial  value;  and 
that  since,  in  afterwards  making  report 
to  the  board  of  directors  of  the  Wabash 
Company,  with  an  account  of  their  finan- 
cial transactions,  the  committee  included 
their  receipts  from  sales  of  the  stock  and 
bonds  of  the  terminal  company,  and  the 
directors  approved  the  account,  complain- 
ant Wabash  Railway  Company  is  es- 
topped from  denying  that  Hubbell  and 
Dodge  acquired  a  substantial  and  valuable 
interest  in  the  terminal  company.  We 
deem  it  clear,  however,  that  the  intent  of 
the  purchasing  committee,  known  and  as- 
sented to  by  Hubbell  and  Dodge  at  the 
time,  was  merely  to  enable  the  latter  to 
sell  the  three-eighths  interest  to  some  rail- 
road company  capable  of  participating  in 
the  use  of  the  terminal.  Whether  consist- 
ently witli  their  fiduciary  relations  or  not, 
they  took  advantage  of  this  opportunity 
in  the  following  year,  when  the  Northern 
and  Northwestern  Companies  were  con- 
solidated, and  they  sold  to  the  consoli- 
dated company  the  stock  in  question,  ap- 
parently and  presumably  at  a  profit  over 
and  above  what  they  paid  the  purchasing 
committee  for  it.  There  is  no  founda- 
tion for  the  suggested  estoppel. 

ISO 


The  title  now  asserted  by  the  Messrs. 
Hubbell  to  five  eighths  of  the  terminal 
company  stock  was  derived  not  directly 
from  the  Wabash  purchasing  committee, 
but  from  [215]  the  consolidated  North* 
em  and  Western  Company.  That  com- 
pany, in  addition  to  the  three  eighths 
transferred  to  it  by  Hubbell  and  Dodge, 
had  the  two  quarter-interests  originally 
owned  by  those  companies,  making  sev- 
en eighths  in  all.  In  October,  1893, 
the  consolidated  company  pledged  to 
F.  M.  Hubbell  &  Son  five  eighths  of 
the  terminal  company  stock  (2,500 
shares)  as  security  for  a  debt.  The 
stock  was  transferred  to  the  Hubbell 
firm  on  the  books  at  that  time,  and 
so  remained  down  to  the  institution 
of  this  suit,  except  as  to  five  "qualifying 
shares*'  placed  in  the  names  of  individ- 
uals, but  controlled  by  the  firm.  On  Jan- 
uary 29,  1894,  the  indebtedness  was  set- 
tled between  the  directors  of  the  consoli- 
dated company  and  the  Messrs.  Hubbell 
upon  terms  that  included  a  purchase  by 
the  latter  of  the  2,500  shares  of  terminal 
company  stock  at  10  per  centum  of  its 
par  value.  Passing  for  the  moment  cer- 
tain special  grounds  of  attack  upon  the 
title  they  thus  acquired  to  these  shares,  it 
is  obvious  that  they  took  them  subject  to 
all  qualifications  arising  out  of  the  trust 
that  pertained  to  the  property  and  fran- 
chises of  the  terminal  company. 

The  quarter  interest  in  the  terminal 
company  stock  retained  by  the  consoli- 
dated company  afterwards  passed  from  it 
to  the  complainant  Chicago,  Milwaukee,  ft 
St.  Paul  Railway  Company,  which  ac- 
quired at  the  same  time  the  Northern  and 
Nortliwestern  lines.  That  company  took 
with  notice  of  the  claim  of  the  Hubbells 
to  a  five-eighths  interest;  but  this  does 
not  estop  it  from  disputing  the  validity  of 
their  claim,  nor  from  setting  up,  as  in  this 
suit,  whatever  beneficial  participation  in 
the  trust  respecting  the  terminal  property 
may  be  incident  to  its  ownership  of  one 
fourth  of  the  stock  of  the  terminal  com- 
pany, together  with  connecting  lines  of 
railroad,  and  asking  for  relief  against 
any  inequitable  use  by  the  Hubbells  of  the 
five-eighths  interest  claimed  by  them. 

As  to  the  amendments  to  the  articles  of 
incorporation :  These  are  alleged  to  have 
been  adopted  at  a  meeting  of  [216] 
the  stockholders  of  the  terminal  com- 
pany held  April  8,  1890.  Their  pur- 
port  was,  briefly,  to  omit  from  th€ 
articles  the  copy  of  the  contract  of 
1882  recited  therein,  the  declaration 
that  the  powers  exercised  by  the  eom* 
pany    should    be    in    accordance    with 

the  terms  and  spirit  of  that  contract,  and 

1&4  U.  8. 


1920. 


CHICAGO,  M.  k  ST.  P.  R.  CO.  ▼.  DES  MOINES  U.  R.  CO. 


216-218 


the  requirement  that  assent  in  writing  of 
the  proprietary  companies  should  be  nec- 
essary before  any  disposition  of  the  fran- 
chises of  the  terminal  company  should  be 
made;  to  set  aside  previous  proceedings 
respecting  the  amount  of  capital  stock  to 
be  issued  to  the  proprietary  companies, 
and  provide  for  the  distribution  of  a  much 
decreased  amount  ($400,000  par  instead 
of  $2,000,000),  but  in  the  same  propor- 
tions as  before,  the  remaining  capital 
8tr«;k  ($1,600,000  par)  to  be  issued  only 
by  resolution  of  the  stockholders,  adopted 
by  vote  of  more  than  seven  eighths  of  all 
the  stock  theretofore  issued;  and  to  elim- 
inate the  former  method  of  selectino^  di- 
rectors, and  provide  that  they  should  be 
elected  by  the  stockholders,  but  that  it 
should  require  the  votes  of  more  than 
seven  eighths  of  all  the  stock  to  elect  a 
director,  and  that  as  to  all  matters  except 
the  ordinary  operation  of  the  property, 
the  directors  could  act  only  upon  unan- 
imous vote  of  the  eight  members  of  the 
board.  One  of  the  articles  adopted  pur- 
ported to  repeal,  strike  out,  and  expunge 
tbe  proceedings  of  a  stockholders'  meeting 
held  December  10,  1884,  at  which  the 
original  articles  of  incorporation  were 
adopted. 

It  is  plain  enough,  and  is  conceded,  that 
the  corporation  could  not,  by  merely  al- 
tering its  own  internal  organization,  affect 
the  interests  of  its  cestuis  que  trustent. 
It  is  as  evidence  of  a  modification  of  the 
tgreement  between  the  stockholders  of  the 
terminal  company — themselves  benfici- 
tries  4>t  the  trust — that  the  amendments 
are  invoked.  So  regarding  them,  the 
question  is,  by  what  authority  and  with 
what  intent  were  they  adopted?  The 
stockholders'  meeting  was  attended  by  six 
individuals  (including  the  two  Hubbells), 
and  two  others  by  proxy,  each  of 
[217]  whom  assumed  to  represent, 
and,  in  a  general  sense,  did  represent, 
one  or  the  other  of  the  three  pro- 
prietary companies.  F.  M.  Hubbell 
himself  was  president  of  the  North- 
western Company  and  assumed  to  rep- 
resent it.  Others  present  were  the 
vice  president  of  the  Northern  and  the 
president  of  the  St.  Louis  Companies.  The 
evidence  fails  to  show  that  those  present 
had  express  authority  to  act  for  the  pro- 
prietary companies  in  amending  the  ar- 
ticles; and  action  of  this  kind — materially 
affecting  the  property  interests  of  the 
three  companies  in  a  matter  so  vital  as 
the  ownership  and  control  of  an  impor- 
tant terminal — was  so  far  out  of  the  us- 
ual or  ordinary  course  of  business  that  au- 
thority to  represent  their  corporations  in 
■aeenting  to  it  was  not  to  be  implied  as 
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coming  within  the  general  scope  of  their 
duties.  Nor  did  either  of  the  proprietary 
companies,  by  any  formal  corporate  ac- 
tion, accept  or  ratify  the  amendments. 

Moreover,  it  affirmatively  appears,  and 
both  courts  below  in  effect  found,  that 
there  was  no  actual  intent  on  the  part  of 
any  of  the  parties  concerned  to  affect  the 
substantial  rights  or  equities  of  the  pro- 
prietary companies,  or  to  terminate,  re- 
pudiate, or  substantially  modify  the  trust 
respecting  the  terminal  property.  It  does 
appear  that  some  of  those  active  in  pro- 
posing the  amendments,  and  assuming  to 
act  for  the  proprietary  companies  in  as- 
senting to  them  (there  is  a  question 
whether  they  actually  were  adopted  by  a 
proper  vote  of  the  stockholders,  but  we 
do  not  go  into  this),  were  under  the  im- 
pression that  the  contract  of  1882,  recited 
in  the  articles  of  incorporation,  already 
had  been  abrogated  and  the  trust  set  aside 
by  the  issuance  of  the  terminal  company's 
bonds  and  apportionment  of  the  stock  to 
the  proprietary  companies  in  payment 
for  the  property  conveyed,  and  by  the 
making  of  deeds  absolute  in  fonn;  that 
both  in  respect  to  the  ownership  of  the 
property  and  the  management  of  it  un- 
der the  contract  of  1889,  the  original 
arrangement  had  been  abandoned;  and 
[218]  that  it  was  desirable  to  amend 
the  articles  so  as  to  make  them  con- 
form  to  the  situation  actually  existing. 

Clearly,  this  was  a  mistaken  impres- 
sion, as  will  appear  from  what  we  have 
said.  It  was  a  mistake,  not  indeed  as  to 
any  mere  matter  of  fact,  nor,  on  the 
other  hand,  as  to  any  pure  question  of 
law,  but  rather  as  to  the  existing  legal 
rights,  interests;  and  relations  of  the  par- 
ties resulting  from  antecedent  transac- 
tions. Whether  it  was  such  a  mistake  as 
to  furnish  ground  for  a  cancelation  of  the 
amendments  in  equity  is  a  question  into 
which  we  need  not  enter.  See  Snell  v. 
Atlantic  F.  &  M.  Ins.  Co.  98  U.  S.  85, 
90,  25  L.  ed.  52,  54;  Griswold  v.  Hazard, 
141  U.  S.  260,  284,  35  L.  ed.  678,  688,  11 
Sup.  Ct.  Rep.  972,  999;  Utemiehle  v. 
Norment,  197  U.  S.  40,  56,  49  L.  ed.  655, 
661,  25  Sup.  Ct.  Rep.  291,  3  Ann.  Cas. 
520;  Philippine  Sugar  Estates  Develop- 
ment Co.  V.  Philippine  Islands,  247  U.  S. 
385,  389,  62  L.  ed.  1177,  1180,  38  Sup. 
Ct.  Rep.  513 ;  Pom.  Eq.  Jur.  §§  841-849. 
For  the  fact  that  those  who  assumed  to 
act  for  the  proprietary  companies  in  as- 
senting to  the  amendments  were  mistaken 
as  to  the  existing  legal  situation,  so  that 
the  amendments,  if  given  effect  according 
to  their  terms,  instead  of  bringing  the 
articles  into  conformity  with  the  situation 
already  actually  existing,  would  material - 
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ly  change  the  situation  to  the  disadvan- 
tage of  the  proprietary  companies  by 
putting  an  end  to  an  important  trust,  con- 
trary to  their  actual  intent  as  parties 
beneficially  interested,  is  a  cogent  reason 
for  holding,  as  we  do,  that  authority  on 
the  part  of  agents  to  assent  to  such 
amendments  is  not  to  be  implied  where 
it  was  out  of  the  ordinary  course  of  busi- 
ness, and  express  authority  was  not  con- 
ferred. 

In  support  of  the  contention  that  the 
terminal  property  was  not  subject  to  any 
trust,  either  before  or  after  the  amend- 
ments, defendants  cite  a  series  of  contracts 
in  which  the  terminal  company  asserted 
its  ownership  without  qualification,  and  of 
conveyances,  mortgages,  etc.,  by  the  pro- 
prietary companies  recognizing  the  legal 
title  of  the  terminal  company  to  its  prop- 
erty, and  asserting  in  themselves  only  a 
title  to  shares  in  the  terminal  company. 
But  when  a  trust  is  once  established  and 
acknowledged,  it  does  [210]  not  need 
to  be  constantly  reiterated  or  con- 
fessed. None  of  the  instruments  re- 
ferred to  is  in  any  wise  inconsistent 
with  the  trust;  the  contracts  of  the 
terminal  company  were  made  in  the 
very  course  of  its  administration  of 
the  trust;  and  the  mortgages  and  convey- 
ances of  the  proprietary  companies  dealt 
with  legal  titles  only,  their  equitable  inter- 
ests in  the  terminal  passing  without  men- 
tion, as  incidental  to  their  ownership  of 
the  stock,  together  with  the  connecting 
lines. 

The  majority  of  the  circuit  court  of  ap- 
peals held  that  the  control  of  the  proprie- 
tary companies  was  relinquished  by  rea- 
son of  the  amendments  and  the  conduct  of 
the  parties  at  the  time  and  thereafter, 
upon  this  theory:  that  although  the 
amendments  were  neither  previously  au- 
thorized nor  afterwards  formally  accepted 
or  ratified  by  the  three  companies,  yet, 
since  their  executive  officers  were  aware 
of  and  approved  the  action  of  the  meet- 
ing; since  Hubbell  was  encouraged  to 
purchase  the  bonds  and  stock,  the  value 
of  the  stock  being  wholly  prospective; 
since,  after  the  amendments,  the  stock  of 
the  terminal  company  was  issued  in  ac- 
cordance therewiUi  and  directors  elected 
by  the  new  method,  the  railroads  making 
no  attempt  to  exercise  their  right  of  nam- 
ing directors  in  certain  proportions  as 
before;  since  for  seventeen  years  the  rail- 
roads acted,'  as  it  seemed  to  the  court,  in 
harmony  with  the  amended  articles,  not 
questioning  their  validity  until  this  suit 
was  commenced, — they  could  not,  after 
such  delay,  enforce  their  rights  in  a  court 
of  equity  against  defendants,  who,  to  their 
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knowledge,  had  acted  upon  the  belief  that 
such  rights  did  not  exist,  and  had  acquired 
and  held  property  which  had  largely  in* 
creased  in  value  in  the  interval.  It  was 
held  that  this  result  had  come  to  pass 
although  the  railroads  never  had  intended 
it;  that  the  sale  of  a  part  of  the  Wabash 
stock  by  the  purchasing  committee  to 
Hubbell  and  Dodge,  then  influential  in  the 
two  other  roads,  would  seem  at  the  time  a 
mere  rearrangement  of  the  interests  of 
[220]  the  three  companies  in  the  ter- 
minal company ;  but  that .  the  effeet 
of  the  amendments  was  a  severance 
of  the  control  of  the  roads  over  the 
terminal  company,  and  subsequent 
events  confirmed  this,  so  that  when 
the  Hubbells  disposed  of  their  inter- 
ests in  the  Northern  and  Northwestern 
to  the  Milwaukee,  retaining  for  themselves 
a  majority  of  tlie  terminal  holdings,  the 
result  was  that  the  railroads  themselves 
had  gradually  let  slip  that  exclusive  own- 
ership and  control  which,  at  the  begin- 
ning, they  had  so  much  valued  and  ao 
carefully  g^uarded. 

Convinced  that  the  relation  of  the  par- 
ties was  fiduciary,  and  not  merely  con- 
tractual, we  are  unable  to  accept  the  view 
thus  outlined.  It  would  require  a  clear 
case  to  warrant  a  court  of  equity  in  de- 
claring that  the  trustees  of  an  express 
trust,  in  the  very  course  of  their  adminis- 
tration of  the  trust,  had  acquired  a  dom- 
inant interest  in  the  trust  property,  and 
in  effect  a  discharge  of  the  trust,  through 
mere  inattention  or  even  negligence — not 
raising  an  estoppel  or  amounting  t*  laches 
— on  the  part  of  the  parties  beneficially 
interested,  or  of  their  executive  officers. 
Conduct  merely  equivocal,  or  apparently 
inconsistent  with  a  vigilant  insistence  up- 
on the  obligations  of  the  trustee,  is  not 
sufficient  to  discharge  a  trust.  The  cestui 
que  trust  is  entitled  to  rely  upon  the  fidel- 
ity of  the  trustee  until  plainly  put  on 
guard  against  him.  And  the  trustee  is  at 
all  times  disabled  from  making  a  profit 
for  himself  out  of  any  dealings  in  the 
trust  property  without  the  express  con- 
sent of  the  cestui  que  trust. 

Nothing  appears  to  create  an  estoppel 
against  complainants.  Neither  they  nor 
their  predecessors  have  misled  defendants 
to  their  disadvantage.  The  purchasing 
conmiittee  accepted  a  money  consideration 
from  Hubbell  and  Dodge  for  the  transfer 
of  a  block  of  stock.  But  the  purchasers 
had  more  complete  and  intimate  knowl- 
edge of  the  situation  than  the  committee 
had,  and  were  specially  put  on  notice,  as 
the  correspondence  shows.  Indeed,  thoir 
[221]  knowledge  of  the  true  nature 
and    office    of    the    terminal    company 
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constituted  adequate  notice.  And  again, 
when  the  Messrs.  Hubbell  reacquired 
the  same  three  eighths  with  an  addi- 
tional one-quarter  interest  from  the 
consolidated  Northern  and  Western 
Company,  they  were,  as  before,  charge- 
able with  full  notice  of  all  the  facts 
out  of  which  the  equities  of  complainants 
arise. 

The  question  of  laches  presents  more 
difficulty ;  but,  after  mature  consideration 
we  are  convinced  that  it  must  be  resolved 
in  favor  of  complainants.  Acquiescence 
by  the  executive  officers  of  the  proprie- 
tary companies  in*  the  changed  situation 
resulting  from  the  amendments  of  April 
8, 1890,  is  stressed  by  counsel  for  defend- 
ants, as  it  was  in  the  majority  opinion  of 
the  circuit  court  of  appeals;  it  being 
pointed  out  that,  after  the  amendments, 
directors  were  elected  in  the  new  mode, 
and  that,  in  an  agreement  of  ratification 
dated  July  31, 1897,  made  for  the  purpose 
of  giving  recognition  to  the  participation 
of  the  Wabash  and  of  the  consolidated 
Northern  and  Western  Company  in  the 
obligations  of  the  1889  agreement,  it  was 
declared  that  so  much  of  that  agreement 
as  related  to  the  issuance  and  distribution 
of  the  capital  stock  of  the  terminal  com- 
pany was  no  longer  binding,  and  the 
stock  was  held  in  specified  proportions, 
mcluding  "F.  M.  Hubbell  &  Son,  2,500 
ahares."  This  was  a  recognition  of  their 
status  as  de  facto  stockholders,  but  not  a 
concession  that  the  fiduciary  character  of 
the  terminal  company  had  been  changed, 
or  that  the  stock  possessed  any  quality  or 
value  other  than  was  consistent  with  the 
nature  and  terms  of  the  trust.  The  par- 
ties acted  in  harmony  with  the  amended 
alleles  so  far  as  the  internal  organization 
of  the  company  was  concerned,  but  the 
company  remained  in  possession  of  the 
proper^  as  before,  and  continued  to 
manage  it  in  accordance  with  the  terms 
of  the  agreement  of  1889.  Such  posses- 
sion was  as  consistent  with  a  continued 
recognition  of  the  trust  as  with  the  oppo- 
site; and  it  does  not  appear  [222] 
that  at  any*  time  until  shortly  be- 
fore the  bill  was  filed  defendants  con- 
tended that  the  amendments  amount- 
ed to  an  express  repudiation  of  the 
trust,  or  that  the  terminal  company 
would  be  free  from  obligation  at  the  ex- 
puration  of  the  agreement.  Prior  to  this 
there  had  been  a  difference  about  the  dis- 
position of  the  ^'surplus  earnings,''  but 
this  was  no  more  than  a  question  about 
the  proper  construction  of  the  working 
agreCTient. 

It  seems  to  us  the  court  below  attributed 
imdne  weight  to  the  conduct  of  the  ezecu- 
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tive  officers  of  the  proprietary  companies 
indicating  acquiescence  in  a  supposedly 
changed  situation  resulting  from  the 
amended  articles.  It  would  not  be  sur- 
prising if  occasionally  there  was  a  failure 
to  appreciate  fully  and  accurately  the 
rights  and  obligations  growing  out  of  tlie 
trust.  But  the  Messrs.  Hubbell,  because 
of  their  fiduciary  relation,  are  estopped 
from  laying  hold  of  the  incautious,  negli- 
gent, or  mistaken  acts  of  the  executive 
officers  as  a  ground  on  which  to  build  up 
a  pro^t  or  advantage  for  themselves  at 
the  expense  of  the  proprietary  roads 
which  were  their  cestuis  que  trustent. 

Upon  the  whole  case,  it  is  our  conclu- 
sion that  the  trust  with  respect  to  the 
terminal  property  continues  substantially 
as  it  was  established  at  the  incorporation 
of  the  terminal  company;  that  this  com- 
pany holds  all  its  property  and  fran- 
chises— whether  conveyed  to  it  at  the  be- 
ginning or  acquired  since — in  trust  for 
the  purpose  of  carrying  out,  in  substance, 
the  terms  and  spirit  of  the  contract  of 
January  2,  1882,  with  such  minor  changes 
as  have  been  agreed  upon  since,  and  is 
bound  to  exercise  all  its  powers  (includ- 
ing its  power  to  renew  the  corporate 
charter)  in  furtherance  of  the  trust;  that 
the  amendments  of  April  8,  1890,  were 
unauthorized  by  the  proprietary  com- 
panies, and  had  no  effect  in  discharging 
or  modifying  the  trust;  that  complainants 
are  the  sole  beneficial  owners  of  the  prop- 
erty and  franchises  of  the  terminal  com- 
pany, and  they  and  their  successors  and 
assigns,  and  such  other  [223]  rail- 
road companies  owning  or  operating 
lines  of  railroad  extending  to  or  near 
to  Des  Moines  as  may  be  admitted 
to  a  proprietary  interest  by  consent 
of  complainants  and  their  successors 
and  assigns,  are  (as  between  the  pres- 
ent parties  and  their  successors)  en- 
titled to  the  sole  beneficial  use  of 
the  terminal  property  upon  paying  the 
cost  of  the  terminal  service,  including  in- 
terest upon  the  mortgage  debt  and  other 
proper  charges,  after  crediting  all  reve- 
nues derived  from  other  sources  and  with- 
out profit  to  the  terminal  company;  and 
that  from  and  after  the  expiration  of  the 
1889  agreement  complainants  were  and 
are  entitled  to  have  a  similar  working 
arrangement  renewed  from  time  to  time 
perpetually;  its  specific  terms  to  be 
agreed  upon  between  themselves,  or  ju- 
dicially ascertained  if  they  are  unable  to 
agree. 

Complainants  are  entitled  to  a  decree 
establishing  the  trust,  with  all  appropri- 
ate incidental  relief.  We  do  not  attempt 
to  lay  down  the  particular  proviaion^  c\t 
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the  decree.  These  may  be  settled  by  the 
district  court  upon  the  going  down  of 
the  mandate. 

To  consider,  next,  the  status  of  the 
Hubbell  stock :  The  title  acquired  by  them 
from  the  consolidated  company  is  attacked 
by  the  Chicago,  Milwaukee,  &  St  Paul  on 
the  ground  that  it  was  acquired  by  in- 
equitable means,  the  Hubbells  being  at  the 
time  in  control  of  the  board  of  directors. 
It  is  attacked  by  the  Wabash  on  the 
ground  that  the  consolidated  company 
could  not  in  equity  pass  the  stock  to  the 
Hubbells,  and  thus  impair  the  interest  in 
the  terminal  company  then  held  by  the 
St.  Louis  Company,  to  which  the  Wabash 
has  succeeded.  We  have  not  found  it 
necessary  to  consider  whether  these  con- 
tentions ought  to  be  sustained  as  inde- 
pendent grounds  of  substantive  relief,  or 
to  what  extent  they  would  be  affected  by 
the  agreement  of  July  31,  1897,  in  which 
the  consolidated  and  the  Wabash  com- 
panies apparently  gave  recognition  to  the 
ownership  of  the  stock  by  the  Hubbells. 

We  pass  this,  because  convinced  that, 
as  incidental  to  the  [224]  principal 
relief  granted,  and  necessary  to  give 
full  effect  to  it,  complainants  are  en- 
titled upon  equitable  terms  to  have 
the  Hubbell  shares  (including  all  ''qual- 
ifying shares"  controlled  by  them) 
surrenderd  for  cancelation.  Our  rea- 
sons, briefly,  are  as  follows:  The  is- 
suance of  the  stock  to  the  Messrs. 
Hubbell,  and  the  clause  of  the  1897  agree- 
ment relating  to.it,  already  have  been  con- 
sidered with  other  evidence  cited  by  de- 
fendants to  show  an  assent  to  or  acquies- 
cence in  a  modification  or  abandonment  of 
the  trust,  and  are  found  insufficient  for 
the  purpose.  Hence  this  stock,  being,  like 
all  other  stock  of  the  terminal  company, 
subordinate  to  the  trust  that  dominates 
all  its  property  and  franchises,  does  not 
represent  in  the  hands  of  the  Hubbells 
any  property  interest  that  they  are  enti- 
tled to  set  up  as  against  the  proprietary 
companies.  When  they  acquired  it,  and 
at  all  other  times  material,  they  them- 
selves were  and  still  are  acting  in  a  fiduci- 
ary relation  to  the  trust;  hence  they  can- 
not be  heard  to  assert  any  right  in  the 
stock  that  is  inconsistent  with  the  trust. 
Manifestly  it  would  be  inequitable  for 
them  to  sell  it  to  a  bona  fide  purchaser 
who  might  claim  (even  though  unsuccess- 
fully) to  hold  it  exempt  from  the  trust. 
They  may  have  expected  to  sell  it  at  a 
profit  to  one  of  the  proprietary  companies, 
or,  with  their  consent,  to  an  outside  com- 
pany or  companies  qualified  to  partici- 
pate in  the  beneficial  use  of  the  terminal 
property  under  the  trust.    But,  because 
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of  their  fiduciary  character,  they  axe  de- 
barred in  equity  from  trafficking  in  the- 
trust  property  in  this  or  any  other  way, 
without  the  express  consent  of  the  bene- 
ficiaries; they  would  be  bound  to  account 
for  any  profit  that  might  accrue;  and  any 
seeming  consent  on  the  part  of  the  bene- 
ficiaries to  waive  such  profit  in  advance^ 
not  amounting  to  a  termination  of  tlie 
fiduciary  relation,  is,  in  its  nature,  revo- 
cable. The  Hubbell  stock,  therefore,  rep- 
resenting no  legitimate  proprietary  inter- 
est as  against  complainants,  serves  morel] 
to  evidence  a  voting  power,  and  to  qi 
its  holders  to  act  as*  directors  [22B1 
and  officers  of  the  terminal  company: 
in  short,  to  participate  in  a  fidn^- 
ary  employment,  without  profit  be- 
yond compensation  for  the  value  of 
the  services  rendered.  But  complain- 
ants, being  the  sole  present  benefi- 
ciaries of  the  trust,  and  equitable  owners 
of  the  terminal  property,  are  entitled  in 
equity  to  a  controlling  voice  in  the  dioiee 
of  directors,  and  especially  to  have  the 
management  of  the  trustee  company,  now 
and  hereafter,  freed  from  the  domination 
of  a  stock  interest  that  represents  no 
property  interest  in  the  concerns  of  the 
trust.  To  guard  against  such  alien  con- 
trol and  at  the  same  time  prevent  the 
danger  of  the  Hubbell  stock  getting  into 
the  hands  of  bona  fide  holders  who  might 
set  up  rights  under  it  which  the  present 
holders  are  debarred  in  equity  from  as- 
serting,— in  short,  to  avoid  undue  jeop- 
ardy to  the  trust, — complainants  are 
entitled  to  have  this  stock  surrendered,  re- 
tired, and  canceled;  and,  until  surren- 
dered, to  an  injunction  against  any  sale^ 
assignment,  or  transfer  of  it  or  any  part 
of  it,  and  against  the  exercise  of  any  vot- 
ing power  thereon;  but  upon  terms  that 
complainants  shall  repay  to  the  Messrs. 
Hubbdl  the  amount  they  paid  to  the  con- 
solidated Northern  and  Western  Company 
for  it,  viz.,  $25,000,  with  interest  thereon 
from  January  29, 1894.  How  this  should 
be  apportioned,  as  between  complainant^ 
has  not  been  discussed.  It  may  be  settled 
by  the  district  court. 

The  issue  as  to  the  surplus  earnings  re- 
lates to  a  considerable  accumulation  of 
moneys  received  by  the  terminal  com- 
pany from  sources  outside  the  proprie- 
tary companies.  Possibly  it  may  have 
become  a  moot  question,  in  view  of  the  re- 
sult we  have  reached  upon  the  main  mat- 
ter; but  as  this  is  not  altogether  clear, 
we  will  dispose  of  the  issue  as  raised.  The 
agreement  of  1889  provided  that,  in  mak- 
ing up  the  net  cost  of  maintenance  and 
operation  chargeable  to  the  proprietary 
lines  on  a  wheelage  basis,  there  should  be- 
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deducted  '^the  amounti  if  any,  which  other 
railway  companies  may  be  under  obliga- 
tion to  pay  by  virtue  of  contracts 
[226]  for  the  use  of  said  property 
or  parts  thereof."  In  the  course  of 
time,  the  terminal  company  received 
not  only  payments  from  outside  rail- 
road companies  under  contracts  tech- 
nically for  participation  in  the  use  of  the 
terminal  property, — which  have  been 
credited  to  complainants  and  their  prede- 
eesaors  according  to  their  wheelage, — but, 
in  addition,  su^tantial  sums  from  rail- 
road companies  and  others  for  switching 
and  other  terminal  services  and  for  rent 
of  portions  of  the  property  and  privileges 
thereon.  Receipts  of  the  latter  character 
were  called  ''surplus  earnings."  For  a 
period  of  nearly  two  years  after  the  mak- 
mg  of  the  1889  agreement,  they  were  in- 
cluded in  the  credits  given  to  the  proprie- 
tary companies.  This  was  done  at  first  by 
the  accounting  officers  of  the  terminal 
company,  under  the  general  direction  of 
its  president  and  executive  committee. 
In  February,  1891,  the  practice  was  ap- 
proved by  action  of  the  board  of  directors. 
About  a  year  later  the  board  resolved  that, 
ontil  its  further  action,  sums  received  as 
rents  of  real  estate,  and  all  switching 
eharges,  should  not  be  thus  credited,  but 
should  be  used  as  a  cash  capital  ''with 
which  to  purchase  supplies  and  pay  cur- 
rent bills  which  come  in  before  it  receives 
its  monthly  revenue  from  the  tenant  com- 
panies." Thereafter  the  surplus  revenues 
were  not  again  accredited  to  the  proprie- 
tary companies. 

We  concur  in  the  opinion  of  the  circuit 
eourt  of  appeals  that,  by  the  fair  con- 
struction of  the  1889  agreement  and  the 
practical  construction  placed  upon  it  by 
the  parties  at  the  beginning, — a  construc- 
tion entirely  consonant  with  the  terms  of 
the  trust, — complainants  and  their  prede- 
eessors  were  entitled  to  credit  for  the  sur- 
plus earnings  as  they  accrued,  each  com- 
pany to  a  share  proportioned  to  its  wheel- 
age;  and  that  the  1897  contract  did  not 
change  this.  It  was  decreed  that  these 
earnings  belonged  to  complainants,  and 
that  there  should  be  an  accounting  to  as- 
certain the  part  due  to  each  upon  a  wheel- 
age  basis.  As  to  this,  the  only  question 
that  occurs  to  us  is  whether  the  account- 
ing [227]  should  include  simis  that 
have  been  appropriated  out  of  these 
earnings  and  devoted  to  capital  ex- 
penditores  for  acquiring  additional 
property  and  for  permanent  improve- 
ments,— sometimes,  apparently,  with 
approval  of  complainants  or  their  pred- 
ecessors, sometimes  without.  This 
would    hardly   seem   to   be   of   serious 
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consequence  in  view  of  the  result  we  have 
reached  upon  the  main-issue.  It  is  chiefly 
of  interest  to  complainants ;  but  they  have 
not  argued  the  question,  declaring,  in- 
deed, that  the  entire  controversy  as  to  the 
surplus  earnings  would  be  material  only 
should  this  court  decide  that  complainants 
had  no  proprietary  interest  in  the  termi- 
nal company.  Defendants  have  assigned 
error  to  so  much  of  the  decree  of  the  cir- 
cuit court  of  appeals  as  awards  the  sur- 
plus earnings  to  complainants,  but  hav« 
not  furnished  data  enabling  us  to  draw  an 
accurate  line  between  those  that  were  and 
those  that  were  not  disbursed  for  perma- 
nent improvements,  or  between  those  dis- 
bursements that  were  approved  and  those 
that  were  not.  Unaided  by  counsel  we 
hardly  could  be  expected  to  unravel  the 
somewhat  obscure  evidence  bearing  upon 
these  points.  We  must  therefore  content 
ourselves  with  simply  affirming  that  por- 
tion of  the  decree  which  relates  to  the 
surplus  profits. 

The  main  portion  of  the  decree  as  at- 
tacked by  complainants  must  be  reversed, 
and  the  cause  remanded  to  the  District 
Court  for  further  proceedings  in  oonform- 
ity  with  this  opinion. 

As  to  costs,  the  decrees  of  the  courts 
below  apportioned  them  one  half  to  com- 
plainants and  one  half  to  the  terminal 
company.  We  leave  this  disposition  un- 
disturbed. The  entire  costs  in  this  court 
should  be  paid  by  defendants  Frederick 
M.  Hubbell  and  Frederick  C.  HubbelL 

No.  66.    Decree  reversed. 

No.  67.    Decree  affirmed. 

Cause  remanded  to  the  District  Court 
for  further  proceedings  in  conformity 
with  this  opinion. 


1228]  LILLIAN  NICCHL^,  Plff.  in  Err., 

V. 

PEOPLE  OF  THE  STATE  OP  NEW  YORK. 

(See  S.  C.  Reporter's  ed.  228-231.) 

Constitutional  law  — due  process  off 
law  —  regulating  property  in  dogs  — 
police  power. 

1.  Property  in  dogs  is  of  an  imperfect 
or  qualifiea  nature,  and  they  may  be  tub* 
jected  to  peculiar  and  drastic  police  reg- 
ulations by  the  state  without  depriving 
their  owners  of  any  Federal  right. 
[For  other  cases,  see  Constitutional  Law,  lY. 
b,  5  :  IV.  c,  2,  in  Digest  Sup.  Ct.  1D08.] 

Note. — ^As  to  property  rights  in  dogs 
— see  note  to  Graham  v.  Smith,  40 
L.R.A.  503. 

And  see  note  to  this  case  as  reported 
in  13  A.L.R.  826. 
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Ck>n8tlfntlonal  law  — dae  process  of  law 
—  liberty  —  dog  licenses  —  police 
power. 

2.  Dog  owners  are  not  deprived  of  their 
property  nor  of  their  liberty  without  due 
process  of  law  by  a  state  statute  under 
which  those  desiring  to  keep  dogs  must 
secure  licenses  from,  and  pay  fees  to,  a 
private  corporation  created  by  the  state 
to  enforce  the  laws  enacted  to  prevent 
cruelty  to  animals,  such  fees  to  be  used  bv 
it  for  the  payment  of  expenses  fairly  in- 
curred, and  any  excess  to  be  retained  as 
compensation  for  its  services  in  law  en- 
forcement. 

(For  other  cases,  see  Constitutional  Law,  IV. 
b,  5,  in  Digest  Sup.  Ct.  1908.] 

[No.  74.] 

Argued  November   17,  1020.     Decided  De- 
cember G,  1920. 

IN  ERROR  to  the  County  Court  of 
Kings  County,  in  the  State  of  New 
York,  to  review  a  judgment  entered  pur- 
suant to  the  mandate  of  the  Court  of 
Appeals  of  that  state,  which  affirmed  a 
judgment  of  the  Appellate  Division  of 
the  Supreme  Court,  Second  Department, 
affirming  a  judgment  of  the  King's 
County  Court,  which  affirmed  a  convic- 
tion in  the  City  Magistrate's  Court  of 
Brooklyn,  of  harboring  dogs  without  a 
license.     Affirmed. 

See  same  case  below,  in  court  of  ap- 
peals, 224  N.  Y.  637,  121  N.  E.  884. 

The  facts  are  stated  in  the  opinion. 

Mr.  Ctoorge  P.  Foulk  argued  the 
cause,  and,  with  Mr.  Joseph  Nicchia, 
filed  a  brief  for  plaintiff  in  error: 

The  statutes  in  question  have  already 
been  declared  unconstitutional. 

Fox  V.  Mohawk  &  H.  River  Humane 
Soc.  165  N.  Y.  517,  51  L.R.A.  681,  8^, 
Am.  St.  Rep.  767,  59  N.  E.  353;  Colei 
V.  American  Soc.  122  N.  Y.  Supp.  552. 
See  also  Fagin  v.  Ohio  Humane  Soc.  9 
Ohio  S.  &  C.  P.  Dec.  341. 

The  statute  in  question  does  not  como 
within  the  exercise  of  the  police  power 
of  the  state. 

Fox  V.  Mohawk  &  H.  River  Humane 
Soc.  165  N.  Y.  519,  51  L.R.A.  681,  80 
Am.  St.  Rep.  767,  59  N.  E.  353. 

The  exaction  of  a  license  fee  with  a 
view  to  revenue  would  be  the  exercise 
of  the  power  of  taxation. 

Cooley,  Const.  Lim.  4th  ed.  *201. 

Taxation,  having  for  its  legitimate 
object  the  raising  of  money  for  public 
purposes  and  the  proper  needs  of  the 
government,  the  exaction  of  moneys 
from  the  citizens  for  other  purposes  is 
Qot  a  proper  exercise  of  this  power,  | 


and  must,  therefore,  be  unauthorized. 
Cooley,  Const.  Lim.  4th  ed.  *487. 
The  taxing  power  of  the  government, 
being  transferred  to  this  private  so- 
ciety, is  exercised  unlawfully,  as  it  taxes 
the  property  of  a  private  citizen  for  no 
government  purpose,  and  transfers  it  to 
a  private  society,  and  contravenes  the 
solemn  injunction  of  the  Constitution 
against  depriving  a  citizen  of  his  propF- 
erty  without  due  process  of  law. 

Sweet  V.  Hulbert,  51  Barb.  321;  White 
V.  White,  5  Barb.  484;  Tiedeman,  PoL 
Power,  pp.  272,  475,  note. 

The  words  '4aw  of  the  land"  do  not 
mean  an  act  of  the  legislature  passed 
for  the  very  purpose  of  working  the 
wrong.  The  meaning  is  that  no  person 
shall  be  deprived  of  any  of  the  rights 
or  privileges  secured  to  him  by  the  Con- 
stitution, unless  the  matter  shall  be  ad- 
judged against  him  upon  a  trial  had 
according  to  law.  It  cannot  be  done  by 
mere  legislation. 

People  V.  Lochner,  177  N.  Y.  178,  101 
Am.  St.  Rep.  773,  69  N.  E.  373. 

The  Constitution  and  laws  of  a  state, 
so  far  as  they  are  repugnant  to  the  Con- 
stitution and  laws  of  the  United  Statesy 
are  absolutely  void.  These  states  are 
constituent  parts  of  the  United  States. 
They  are  members  of  one  great  empire, 
— for  some  purposes  sovereign,  for  some 
purposes  subordinate. 

Cohen  v.  Virginia,  6  Wheat.  264,  6 
L.  ed.  257. 

The  government  of  the  United  States, 
though  limited  in  its  powers,  is  supreme; 
and  its  laws,  when  made  in  pursuance 
of  the  Constitution,  form  the  supreme 
law  of  the  land,  '^anything  in  the  Con- 
stitution or  laws  of  any  state  to  the 
contrary  notwithstanding." 

M'Culloch  V.  Maryland,  4  Wheat.  316, 
4  L.  ed.  579. 

The  word  'license"  means  permission, 
or  authority;  and  a  license  to  do  any 
particular  thing  is  a  permission  or  au- 
thority to  do  that  thing;  and  if  granted 
by  a  person  having  power  to  grant  it, 
transfers  to  the  grantee  the  right  to  do 
whatever  it  purports  to  authorize.  It 
certainly  transfers  to  him  all  the  right 
which  the  prantor  can  transfer,  to  do 
what  is  within  the  terms  of  the  license. 

Gibbons  v.  Ogden,  9  Wheat  1-240,  6 
L.  ed.  23-80. 

The  defendant  in  error  performs  no 
governmental  functions,  nor  may  the 
right  to  perform  such  functions  be  con- 
stitutionally delegated  to  a  private  in- 
dividual or  corporation. 

Fox  y.  Mohawk  ft  H.  Sirer  Humane 

154  V.  8. 


IMO. 


KICCHIA  T.  NEW  YORK. 


Soc.  25  App.  Div.  33,  48  N.  Y.  Supp. 
625,  165  N.  Y.  524,  51  L.R.A.  681,  80 
Am.  St.  Rep.  767,  59  N.  E.  353;  Hen- 
riques  v.  Sterling,  26  App.  Div.  30,  49 
N.  Y.  Supp.  1071. 

The  sovereign  power  o£  the  state  is 
del^atcd  to  a  private  corporation  to 
the  detriment  of  the  individual,  and 
constitutes  a  violation  of  the  guaranty 
against  beine:  deprived  of  liberty  and 
property   without   due  process   of  law. 

Fox  V.  Mohawk  &  H.  River  Humane 
Soc.  26  App.  Div.  34,  48  N.  Y.  Supp. 
625. 

The  court  declined  to  hear  further 
argument. 

Messrs.  Harry  E.  Lewis,  Harry  G. 
Anderson,  J.  Mayhew  Wainwright,  and 
William  N.  Dykman  filed  a  brief  for  de^ 
fendant  in  error: 

'  This  court  will  not  review  the  judg- 
ment of  the  New  York  courts  that  the 
law  in  question  does  not  offend  against 
the  Constitution  of  New  York. 

Slaughter-House  Cases,  16  Wall.  36, 
21  L.  ed.  394;  Merchants'  &  M.  Nat. 
Bank  v.  Pennsylvania,  167  U.  S.  461,  42 
L.  ed.  236,  17  Sup.  Ct.  Rep.  829;  Mich- 
igan C.  R.  Co.  V.  Powers,  201  U.  S.  245, 
60  L.  ed.  744,  26  Sup.  Ct.  Rep.  459. 

The    statute    does    not    deprive    the 

Slaintiff  in  error  of  any  property  in  her 
ogs. 

Sentell  v.  New  Orleans  &  C.  R.  Co. 
166  U.  S.  698,  41  L.  ed.  1169,  17  Sup. 
Ct.  Rep.  693,  1  Am.  Neg.  Rep.  773. 

Mr.  Justice  McBeynolds  delivered  the 
opiaion  of  the  court: 

Plaintiff  in  error  owned  two  dogs  which 
she  harbored  within  New  York  city  with- 
out having  obtained  the  license  required 
by  chapter  115,  Laws  of  New  York  1894, 
as  amended  by  chapter  412,  Laws  1895, 
and  chapter  495,  Laws  1902.  She  was 
charged  with  violating  the  statute  on  No- 
vember 11,  1916,  [229]  found  guilty 
in  the  city  magistrates'  court,  Brook- 
lyn, and  re<]uired  to  pay  a  fine.  The 
eoiirt  of  ap])eals  affirme4  the  judgment 
without  opinion. 

Chapter  115,  as  amended,  provides : 

"Sec.  1.  Every  person  who  owns  or 
harbors  one  or  more  dogs  within  the  cor- 
porate limits  of  any  city  having  a  pop- 
ulation of  over  eight  hundred  thousand 
shall  procure  a  yearly  license  and  pay 
the  sum  of  $2  for  each  dog.    .    .    . 

"Sec.  8.  The  American  Society  for  the 
Prevention  of  Cruelty  to  Animals  is  here- 
by empowered  and  authorized  to  carry  out 
the  provisions  of  this  act,  and  the  said 
society  is  further  authorized  to  issue  the 
licenses  and  renewals,  and  to  collect  the 
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fees  therefor,  as  herein  prescribed;  and 
the  fees  so  collected  shall  be  applied  by 
said  society  in  defraying  the  cost  of  carry- 
ing out  the  provisions  of  this  act  and 
maintaining  a  shelter  for  lost,  strayed  or 
homeless  animals;  and  any  fees  so  col- 
lected and  not  requir<Hl  in  carrying  out  the 
provisions  of  this  act  shall  be  retained  by 
the  said  society  as  compensation  for  en- 
forcing the  provisions  of  title  sixteen  of 
the  Penal  Code  and  such  other  statutes  of 
the  state  as  relate  to  the  humane  work  in 
which  the  said  society  is  engaged. 

"Sec.  9.  Any  person  or  persons,  who 
shall  hinder  or  molest  or  interfere  with 
any  officer  or  agent  of  said  society  in  the 
performance  of  any  duty  enjoined  by  this 
act,  or  who  shall  use  a  license  tag  on  a 
dog  for  which  it  was  not  issued,  shall  b6 
deemed  guilty  of  a  misdemeanor.  Any 
person  who  owns  or  harbors  a  dog,  with- 
out complying  with  the  provisions  of  this 
act  shall  be  deemed  guilty  of  disorderly 
conduct,  and  upon  conviction  thereof  be- 
fore any  magistrate  shall  be  fined  for  such 
offense  any  sum  not  exceeding  $10,  and  in 
default  of  payment  of  such  fine  may  be 
committed  to  prison  by  such  magistrate 
until  the  same  be  paid,  but  such  imprison- 
ment shall  not  exceed  ten  days." 

[230]  The  validity  of  the  act  was 
questioned  upon  the  ground  that  it  vi- 
olates the  14th  Amendment ,  §  1,  by 
"depriving  a  citizen  of  his  liberty  with- 
out due  process  of  law;  to  wit,  the 
liberty  of  owning  and  harboring  a 
dog  without  procuring  a  license  from 
and  paying  a  fee*  therefor  to  the  So- 
ciety, a  private  corporation."  In  Fox  v. 
Mohawk  &  H.  River  Humane  Soc.  (1901) 
165  N.  Y.  517,  51  L.R.A.  681,  80  Am.  St. 
Rep.  767,  59  N.  E.  353,  the  court  of  ap- 
peals  declared  a  statute  essentially  the 
same  as  chapter  115  before  the  amend- 
ment of  1902  invalid  under  the  state 
Constitution,  because  it  appropriated  pub- 
lic funds  for  the  use  of  a  private  corpora- 
tion, and  also  because  it  conferred  an  ex- 
clusive privilege.  But  the  court  repu- 
diated the  suggestion  that  the  statute  de- 
prived dog  owners  of  property  without 
due  process,  or  delegated  governmental 
power  to  a  private  corporation.  There- 
after (1902)  the  legislature  amended 
chapter  115,  with  the  evident  purpose  of 
meeting  objections  pointed  out  in  the  Fox 
Case.  Thus  amended,  the  law  has  been 
upheld.  Our  only  concern  is  with  the 
suggested  Federal  question. 

The  American  Society  for  the  Preven- 
tion of  Cruelty  to  Animals  was  incor- 
porated by  chapter  469,  Laws  of  New 
York  1866.  "The  purpose  of  the  cor- 
poration was  to  enforce  the  laws  enacted 
to  prevent  cruelty  to  ttuVrnt^?    Tiwv^.  n. 
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not  appealing;. 

2.  Without  an  appeal  a  party  will  not 

be  heard  in  an  appellate  court  to  question 

the  correctness  of  the  decree  of  the  trial 

court. 

[For  other  cases,  see  Appeal  and  Error,  VIII. 
b,  in  Digest  Sup.  Ct.  lOOS.] 

[No.  78.] 

Argued    November   0,    1020.      Decided    De- 
cember 6,  1920. 


American  Soc.  75  N.  Y.  362,  366.  It  has  ^PPff  L -^r«!?„"**^  complain  -  party 
long  been  recognized  by  the  legislature  as 
a  valuable  and  efficient  aid  toward  the  en- 
forcement of  tliose  laws.  New  York 
Penal  Laws,  article  16,  §  196.  The  pay- 
ment  of  public  funds  to  a  similar  cor- 
poration for  assistance  in  enforcing  penal 
statutes  has  been  declared  unobjection- 
able. People  ex  rel.  State  Charities  v. 
New  York  Soc.  161  N.  Y.  232,  239,  250, 
65  N.  E.  1063. 

Property  in  dogs  is  of  an  imperfect  or 
qualified  nature,  and  they  may  be  sub- 
jected to  peculiar  and  drastic  police  reg- 
ulations by  the  state  without  depriving 
tiieir  owners  of  any  Federal  right    Sen- 
tell  y.  New  Orleans  &  C.  [231]  R.  Co. 
166    U.    S.    698,    41    L.    ed.    1169,    17 
Sup.   Ct.  Rep.   693,   1   Am.   Neg.   Rep. 
773;  Fox  v.  Mohawk  &  H.  River  Hu- 
mane   Soc.    supra.      Its    power    to    re- 
quire those  who  wish  to  keep  dogs  to 
secure  licenses  from  and  pay  fees  to  a 
public  officer  is  also  clear.     And  when 
the  state,  in  the  reasonable  conduct  of  its 
own  affairs,  chooses  to  intrust  the  work 
incident  to  such   licenses  and  collection 
of  fees  to  a  corporation  created  by  it  for 
the  express  purpose  of  aiding  in  law  en 
forcement,  and  in  good  faith  appropriates 
the  funds  so  collected  for  payment  of  ex- 
penses   fairly    incurred    and    just    com 
pensation  for  the  valuable  services  ren- 
dered, there  is  no  infringement  of  any 
right  guaranteed  to  the  individual  by  the 
Federal  Constitution.     Such  action  doer 
not  amount  to  the  taking  of  one  man'f 

Sroperty  and  giving* it  to  another,  noi 
oes   it   deprive   dog   owners  of   liberty 
without  due  process  of  law. 
The  judgtnent  below  must  be  affirmed. 


ALBERT  J.  BOTHWELL  and  the  Bothwell 
Company,  a  Corporation,  Appts., 

V. 

UNITED  STATES. 
(See  S.  C.  Reporter's  ed.  231-233.) 


United  States  —  Implied  contract  — 
eminent  domain  —  compensation  — 
taking:. 


APPEAL  from  the  Court  of  Claims  to 
review  an  award  for  a  part  only  of 
a  claim  for  damages  resulting  from  the 
construction  of  a  dam.    Affirmed. 
The  facts  are  stated  in  the  opinion. 

Mr.  Oharles  H.  Merillat  argued  the 
cause  and  filed  a  brief  for  appellants: 
The  backing  up  of  water  on  property, 
real  or  personal,  by  the  United  States, 
and  the  destruction  or  appropriation  of 
the  property  consequent  thereon,  is  a 
"takmg"  of  the  property  within  the 
meaning  of  the  5th  Amendment  to  the 
Constitution,  and  gives  the  court  of 
claims  and  this  court  jurisdiction  to 
award  compensation  as  upon  an  implied 
contract. 

United  States  v.  Lynah,  188  U.  S.  445, 
47  L.  ed.  539,  23  Sup.  Ct.  Rep.  349; 
Pumpelly  v.  Qreen  Bay  &  M.  Canal  Co. 
13  Wall.  166,  20  L.  ed.  557;  Horstman 
V.  United  States,  48  Ct.  CI.  426;  John- 
son  V.  United  States,  8  Ct.  CI.  243; 
HuiTmire  v.  Brooklyn,  162  N.  Y.  584,  48 
L.R.A.  421,  57  N.  E.  176. 

Any  interference  with,  or  impairment 
of,  the  ordinary  and  proper  use  of  prop* 
crty  by  its  owner,  is  taking,  as  where 
his  well  is  dried  up. 

United  States  v.  Alexander,  148  U.  S 
186,  37  L.  ed.  415, 13  Sup.  Ct.  Rep.  529; 
Pumpelly  v.  Green  Bay  &  M.  Canal  Ca 
13  Wall.  166,  20  L.  ed.  557. 

The  title  to  property  taken  by  con- 
demnation, and  also  the  right  to  make 
entry  upon  the  land  proposed  to  be  tak- 
en, and  take  possession  of  the  same,  do 
not  begin  until  payment  or  tender  of 
compensation  dnd  damages. 

Lewis,  Em.  Dom.  §§  678-681;  Balti- 
more &  S.  R.  Co.  V.  Nesbit,  10  How.  395, 


13  L.  ed.  469;  Sweet  v.  Rechel,  159  U. 
Mn^.  S.  380,  40  L.  ed.  188,  16  Sup.  Ct.  Rep. 

1.  The  United  States  does  not  implied^- 1  ^3 .  ^ason  City  &  Ft.  D.  R.  Co.  v.  Boyu- 

ton,  204  U.  S.  570,  51  L.  ed.  629,  27 
Sup.  Ct.  Rep.  321. 

The  exception   is   that   the   right   of 

entry  and  of  possession  in  advance  of 

actual  condemnation  may  be  conferred, 

I  provided— but  only  provided — there  be 


\y  promiee  to  compensate  persons  engaged 
in  stock  raising  for  the  destruction  of  their 
busineu.  or  the  loss  sustained  through  the 
enforced  sale  of  their  cattle,  the  result  of 
the  inundation  of  their  lands  by  the  con- 
struction   of    a   dam    which    arrests    flood 


waters.  

IFor  other  cssM,  «•.  ™ted  Butej.  VI.  c ;      ,        ^       ^   eertain   provision   made 
EmlBMit  Domain.  V.  In  Digest  Sup.  Ct  1M8.1 1  »ae4«»««  *-         ^54  U^  g^ 
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to  insure  a  compensation  to  the  owner 
by  statute,  there  being  no  precedent 
right  of  entry  and  possession  except  as 
the  statutes  confer  it. 

United  States  v.  Russell,  13  Wall. 
623,  20  L.  ed.  474;  United  States  v. 
Lynah,  188  U.  S.  445,  47  L.  ed.  530,  23 
Sup.  Ct.  Rep.  349;  Sweet  v.  Rechel,  159 
U.  S.  380,  40  L.  ed.  188, 16  Sup.  Ct.  Rep. 
43. 

Bot  such  right  is  an  exception,  and 
must  be  strictly  pursued  as  to  proced- 
ure, and  the  citizen  has  the  right  to 
presume  there  will  be  no  illegal  inva- 
sion of  his  right  of  property.  The  right 
to  peaceful  and  undisturbed  possession 
of  property  until  lawfully  disturbed, 
and  to  just  and  adequate  compensation 
if  disturbed,  is  a  sacred  right,  jealously 
guarded  by  the  courts.  So  far  does  this 
requirement  of  strict  compliance  with 
the  statutory  procedure  go  that,  as  said 
in  Cherokee  Nation  v.  Southern  Kan- 
sas R.  Co.  135  U.  S.  641,  34  L.  ed.  295, 
10  Sup.  Ct.  Rep.  965:  "An  owner  is 
entitled  to  a  reasonable,  certain,  and 
adequate  provision  for  obtaining  com- 
pensation before  his  occupancy  is  dis- 
turbed;''  and  the  court  held  that  where 
the  statute  provided  for  immediate  en- 
try pending  termination  of  condemna- 
tion proceedings,  it  was  not  sufficient 
that  the  condemning  railroad  offered  to 
pay  into  court  double  the  amount  of  the 
award  made  by  the  referee.  The  offer 
to  pay  is  not  a  compliance  with  the 
statute.  The  amount  required  to  be  de- 
posited must  be  actually  paid  into  court 
before  the  company  can  rightfully  entei* 
upon  the  lands  sought  to  be  condemned. 
or  proceed  with  the  construction  of  its 
road. 

Constitutional  provisions  for  the 
security  of  person  and  property  should 
be  liberally  construed. 

Boyd  V.  United  States,  116  U.  S.  616, 
29  L.  ed.  746,  6  Sup.  Ct.  Rep.  524. 

Assistant  Attorney  General  Davis  ar- 
gued the  cause  and  filed  a  brief  for  ap< 
po"'*'^: 

There  could  be  no  recovery  against 
the  uuiied  i^tales  in  the  court  of  claims 
for  the  alleged  taking  of  the  business 
of  appellants. 

Monongahela  Nav.  Co.  v.  United 
SUtes,  148  U.  S.  312,  328,  329,  37  L.  ed. 
463,  468,  469,  13  Sup.  Ct.  Rep.  622; 
United  States  v.  Chandler-Dunbar  Wa- 
ter Power  Co.  229  U.  S.  53,  76,  77,  57 
L.  ed.  1063,  1080,  1081,  33  Sup.  Ct.  Rep. 
667. 

There  could  be  no  recovery  against 

the    United    States,    in    the    eourt    of 
•5  li.  cd 


claims,  of  compensation  for  loss  in* 
curred  by  the  forced  selling  of  appel- 
lants' cattle. 

United  States  v.  Great  Falls  Mfg. 
Co.  112  U.  S.  645,  656,  28  L.  ed.  846, 
850,  5  Sup.  Ct.  Rep.  306;  J.  Ribas  y 
Hijo  V.  United  States,  194  U.  S.  315, 
322,  48  L.  ed.  994,  995,  24  Sup.  Ct.  Rep. 
Rep.  727. 

The  court  of  claims  erred  in  render- 
ing judgment  against  the  United  States 
on  account  of  the  destruction  of  appel- 
lants' hay. 

Peabody  v.  United  States,  231  U.  S. 
530-539,  58  L.  ed.  351-353,  34  Sup.  Ct. 
Rep.  159;  United  States  v.  Lynah,  188 
U.  S.  445,  47  L.  ed.  539,  23  Sup.  Ct. 
Rep.  349. 

Mr.  Justice  McBeynolds  delivered  the 
opinion  of  the  court: 

Appellants  owned  and  utilized  in  their 
business  of  stock  raising  a  large  tract  of 
land  lying  in  Sweetwater  valley,  Wyo- 
ming. In  June,  1909,  much  hay  was  stored 
upon  the  land  and  a  thousand  bead  of 
cattle  were  there  confined.  Under  the 
Reclamation  Act  of  June  17.  1902  (32 
Stat,  at  L.  389,  chap.  1093,  §  7,  Comp. 
Stat.  §  4706,  9  Fed.  Stat.  Anno.  2d  ed.  p. 
1369),  the  United  States  constructed  the 
Pathfinder  dam.  This  arrested  the  flood 
waters  and  caused  inundation  of  appel- 
lants' lands.  The  hay  was  destroyed  and 
it  became  necessary  to  remove  the  ani- 
mals and  sell  them  at  prices  below  their 
fair  value. 

Proceedings  to  condemn  the  land  were 
instituted  by  the  appellee,  in  the  United 
States  circuit  court  for  Wyoming,  before 
the  overflow.  It  is  said  the  right  to  enter 
was  not  acquired  until  thereafter.  The 
value  of  the  land  was  ascertained  and 
paid,  but  the  court  denied  appellants' 
claim  for  the  hay,  and  for  loss  consequent 
upon  forced  sale  of  the  cattle  and  destruc- 
tion of  the  business.  No  appeal  was 
taken.  The  present  suit  was  instituted  to 
recover  for  the  items  so  disallowed.  The 
court  below  gave  judgment  for  value  of 
the  hay  only,  and  the  cause  is  here  upon 
claimants'  appeal. 

Certainly  appellants'  position  in  re- 
spect of  the  items  in  question  is  no  better 
than  it  would  have  been  if  no  condemna- 
tion proceedings  had  been  instituted.  In 
the  circumstances  supposed  there  might 
have  been  a  recovery  "for  what  actually 
has  been  taken,  upon  the  principle  that 
the  government,  by  the  very  act  of  tak- 
ing, impliedly  has  promised  to  make  com- 
pensation because  the  dictates  of 
[2331  justice  and  the  terms  of  the 
5th   Amendment   ao   require."     United 
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States   V.    Cress,   243   U.   S.    316,   329,  for  the  Southern  District  of  New  York, 

61   L.   ed.  746,  753,  37  Sup.   Ct.  Rep.  entered    upon    a    verdict    directed    in 

380.     But  nothing  could  have  been  re-  favor  of  defendants  in  an  action    for 

covered    for    destruction    of    business  dama^^es    resulting   from    violations    of 

or     loss     sustained     through     enforced  the  Sherman  Anti-trust  Act.    Reversed, 

sale  of  the  cattle.     There  was  no  actual  and    cause    remanded    to    the    Distriet 

taking   of   these   things    by    the   United  Court  for  further  proceedings. 

States,  and  consequently  no  basis  for  an  See  same  case  below,  168  C.  C.  A,  202, 

implied  promise  to  make  compensation.  255  Fed.  242. 

We  need  not  consider  the  effect  of  the  The  facts  are  stated  in  the  opinion, 

judgment  in  the  condemnation  proceed-  ^j,  john  Q.  White  argued  the  cause, 

*°T?'-              -L  J  xi.  X    wi       1-  XI.    TT    x  J  ^^^f  with  Mr.  Austin  V.  Cannon,  filed 

It  IS  suggested  that  although  the  United  ^  ^rief  for  plaintiff  in  error: 

Stat^  did  not  appeal,  they  may  now  con-  The  fact  that  each  party  moves  for 

t^t  the  judgment  upon  the  ground  that  ^    directed    verdict    does    not    deprive 

there  was   no   contractual   obligation   to  ^^^^^^        j.     ^f  ^.j,^  ^j  h^.  ^^  ^ave  ques- 

make  compensation  for  the  hay.    "With-  ^-^^^  ^f  f^^^  submitted  to  the  jury, 

out  an  appeal  a  party  will  not  be  heard  g^^t^n  ^   Magone,  157  U.  S.  154,  39 

m    an    appellate   court   to   question    the  L.  ed.  054,  15  Sup.  Ct.  Rep.  566;  Empire 

correctne^    of   the    decree   of   the    trial  g^^t^  battle  Co.  v.  Atchison,  T.  &  S   F. 

/?r.V^  £^f  ""^'"^  J?^V°,"  7;  ^^?^^?|^*f  R.  Co.  210  U.  S.  1,  52  L.  ed.  931,  28 

218,  221,  39  L.  ed.  126,  127,  15  Sup.  Ct.  g^jj^  v.  American  Turquois  Co.  220  U. 

Si    •  :,         .  u  ,       .      i«       ^  S.  497,  55  L.  ed.  559,  31  Sup.  Ct.  Rep. 

The  judgment  below  is  affirmed.  438.  gchmidt  v.  Bank  of  Commerce,  234 

U.  S.  64,  58  L.  ed.  1214,  34  Sup.  Ct.  Rep. 

730,  rev'g  16  N.  M.  414,  120  Pac.  670; 

JOSEPH   H.   SAMPLINER,   Plff.   in   Err.,  Williams   v.    Vreeland,   250   U.    S.   295, 

V.  298,  63  L.  ed.  989,  991,  3  A.L.R.  1038, 

MOTION  PICTURE  PATENTS  COMPANY  39  Sup.  Ct.  Rep.  438;  Charles  H.  Brown 

€t  al.  Paint  Co.  v.  Reinhardt,  210  N.  Y.  162, 

104  N.  E.  124;  Siqua  Iron  Co.  v.  Greene, 

(See  S.  C.  Reporter's  ed.  233-240.)  31   C.    C.   A.   477,   59   U.   S.    App.   556, 

88  Fed.  207;  Breakwater  Co.  v.  Don- 
Trial  -  question  for  Jury  -  effect  of  ovan,  134  C.  C.  A.  148,  218  Fed.  340; 
aakInK  for  dircctecl  verdict.  Minahan  v.  Grand  Trunk  Western  R. 
an  assS'ed  claim  in' "^  Co.  70  C.  C.  A.  463,  138  Fed.  37;  Chen- 
champerty  and  maintenance,  moved,  as  did  apeake  &  O.  R.  Co.  v.  McKell,  126  C.  C. 
the  defendant,  for  a  directed  verdict,  did  A.  336,  209  Fed.  514;  Southern  P.  Co. 
not  preclude  him  from  also  asking  to  go  v.  United  States,  137  C.  C.  A.  584,  222 
to  the  jury  if  the  court  held  a  contrary  view  Fed.  46;  Charlotte  Nat.  Bank  v.  South- 
concerning  the  evidence,  and  such  request  ern  R.  Co.  103  C.  C.  A.  261,  179  Fed. 
should  have  been  granted  where  some  sub-  j^g,  Perkins  v.  Putnam  County,  88  Ohio 

Ji^f  ?h/I±r™nr"J  ^  l^'ff'^  '^•''  St.   495,   103   N.   E.   377;   International 

that   the   assignment   was   taken    m   extin-  rj   aa         r>           iir     *     •  u    100   a         t\- 

guishment  of  tn  existing  indebtedness,  and  ^"."^^  9?-  ^  ^X®^'"',*^,;  ^^^  ^^^-  °'^- 

not  for  mere  speculation  upon  the  outcome  "^•^»  ^'^  ^'  ^'  ^'^PP*  149. 

of  intended  litigation.  The  plaintiff   in    error   made   a   sufll- 

[For  other  onsos,  see  Trial,  VI.  d,  3,  Id  Digest  cient  request  to  have  the  case  submit- 

Sup.  Ct.  1908.i  t^d  t„  t^\  j„^ 

[No   89  1  Empire  State  Cattle  Co.  v.  Atchison, 

T.  &  S.  F.  R.  Co.  210  U.  S.  1,  52  L.  ed. 

Argued  November   12,   1920.     Decided   Dc-  931,  28  Sup.  Ct.  Rep.  607,  15  Ann.  Caa. 

cember  6,  1920.  70;  Southern  P.   Co.   v.  United  States, 

1137  C.  C.  A.  584,  222  Fed.  46 ;  Farmers' 

N  ERROR  to  the  United  States  Circuit  &  Merchants'  Bank  v.  Maines,  105  C.  C. 

Court    of    Appeals    for    the    Second  A.  329,  183  Fed.  37;  Chesapeake  &  O. 

Circuit  to  review  a  judgment  which  af-  R.  Co.  v.  McKell,  126  C.  C.  A.  336,  209 

firmed  a  judgment  of  the  District  Court  Fed.  514 ;  Charlotte  Nat.  Bank  v.  South- 

Note.— As  to  when  a  verdict  may  be  ^^  ^'  ^^'  ^^^  ^'  ^'  ^'  ^^^*  ^"^^  ^®^- 
directed    by    the    court — see    note    to 

Grand  Chute  v.  Winegar,  21  L.  ed.  U.  S.  Mr.     Samuel     Seabnry     argued     th^ 

174.  cause,   and,   with   Messrs.   William   M. 

240  Sft4  V.  8. 


1920. 
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Seabury,  Robert  H.  McCarter,  Charles 
F.  Kingsley,  Howard  Thayer  King^- 
bnry,  Charles  B.  Samuels,  and  Alfred 
P.  W.  Seaman,  filed  a  brief  for  defend- 
ants in  error: 

It  is,  of  course,  well  settled  that 
where  each  party  to  an  action  requests 
the  eoort  to  instruct  a  verdict  in  its 
favor,  it  is  equivalent  to  a  request  for 
a  finding  of  fact,  and  if  the  court  di- 
rects the  jury  to  find  a  verdict  for  one 
of  them,  both  are  concluded  on  the 
facts  so  found. 

Beutell  V.  Magone,  157  U.  S.  154,  39 
L  ed.  654,  15  Sup.  Ct.  Rep.  566;  Brad- 
ley Timber  Co.  v.  White,  58  C.  C.  A.  55, 
121  Fed.  779;  McCormick  v.  National 
City  Bank,  73  C.  C.  A.  350,  142  Fed. 
132,  6  Ann.  Cas.  544;  Empire  State 
Cattle  Co.  V.  Atchison,  T.  &  S.  F.  R. 
Co.  77  C.  C.  A.  601,  147  Fed.  457;  Bank- 
ers' Mut.  Casualty  Co.  v.  State  Bank,  80 
C.  C.  A.  32,  150  Fed.  78. 

Hence,  when  a  case  in  which  such  a 
request  is  made  comes  before  an  appel- 
late court,  that  court  may  only  review 
the  questions  of  law  presented,  and 
must  affirm  if  there  be  any  evidence  in 
support  thereof. 

Beutell  V.  Magone,  supra. 

The  only  exception  to  this  rule  is 
where  a  party,  after  his  request  for  a 
peremptory  instruction  has  been  re- 
fused, insists,  by  appropriate  requests, 
upon  the.  submission  of  the  case  to  the 
jury,  where  the  evidence  is  conflicting, 
or  the  inferences  to  be  drawn  from  the 
testimony  are  divergent. 

Empire  State  Cattle  Co.  v.  Atchison, 
T.  A  S.  F.  R.  Co.  77  C.  C.  A.  601,  147 
Fed.  467. 

There  were  no  questions  of  fact 
which  should  have  been  submitted  to 
the  jury. 

Empire  State  Cattle  Co.  v.  Atchison, 
T.  A  S.  F.  R.  Co.  210  U.  S.  1-10,  52 
L.  ed.  931-937,  28  Sup.  Ct.  Rep.  607, 
15  Ann.  Cas.  70;  McQuire  v.  Blount, 
199  U.  S.  142,  148,  50  L.  ed.  125,  130, 
26  Sup.  Ct.  Rep.  1 ;  Marande  v.  Texas  & 
P.  R.  Co.  184  U.  S.  191,  46  L.  ed.  495, 
22  Sup.  Ct.  Rep.  340;  Southern  P.  Co. 
v.  Pool,  160  U.  S.  438,  40  L.  ed.  485,  10 
Sup.  Ct.  Rep.  338. 

Mr.  Justice  McBeynolds  delivered  the 
opinion  of  the  court : 

The  opinion  below  b  reported  in  168 
C.  C.  A.  202,  255  Fed.  242. 

By  an  assignment  executed  in  Ohio  De- 
eember  28,  1911,  the  Lake  Shore  Film  & 
Supply  Company,  a  corporation  of  that 
state,  undertook  to  convey  to  plaintiff  in 
error  its  claim  and  right  of  action  against 
•5  Ii.  ed. 


defendants  for  damages  resulting  from 
their  violations  of  the  Sherman  Act. 
Reljdng  upon  the  assignment,  he  brought 
suit  for  $750,000  January  16, 1917,  in  the 
United  States  district  court,  southern  dis- 
trict of  New  York.  The  defendants  de- 
nied liability,  and  set  up  the  following  aa 
a  separate  and  distinct  defense: 

''The  plaintiff  at  the  time  of  his  alleged 
purchase  of  the  claims  in  controversy,  set 
up  in  the  complaint  herein,  was  an  attor- 
ney and  counselor  at  law  of  the  state  of 
Ohio,  practising  as  such  before  the  courts 
of  that  state.  .  .  .  That  at  the  time  of 
such  alleged  purchase,  it  was,  and  is  now, 
the  law  of  the  state  of  Ohio  that  an  attor- 
ney who  purchased  a  demand  with  full 
knowledge  and  notice  that  the  same  was 
contested  and  would  be  litigated,  and  with 
the  intent  and  for  the  purpose  of  bringing 
an  action  thereon,  was  guilty  of  mainte- 
nance and  champerty,  and  got  no  title  to 
such  demand  by  such  purchase  [235] 
which  could  be  enforced  either  at  law 
or  in  equity,  and  that  the  same  was 
at  said  time,  and  still  is,  the  law 
of  the  state  of  New  York.  .  .  .  That 
the  plaintiff  purchased  the  demand  set 
forth  in  the  complaint  with  full  knowl- 
edge and  notice  that  the  same  was 
contested  and  would  be  litigated,  and 
with  the  intent  and  for  the  purpose  of 
bringing  action  thereon." 

All  parties  agreeing,  the  court  directed 
a  separate  trial  before  a  jury  upon  the  is- 
sues of  fact  and  law  arising  under  the 
special  defense.  Plaintiff  in  error  testi- 
fied in  his  own  behalf  and  called  two  other 
witnesses ;  none  were  called  by  the  defend- 
ants. The  essential  facts,  as  well  stated 
by  the  circuit  court  of  appeals,  follow: 

"The  assignment  states  that — *For  value 
received  the  Lake  Shore  .  .  .  Company 
.  .  .  hereby  sells,  assigns,  and  trans- 
fers to  J.  H.  Sampliner  all  of  its  rights 
and  interests  in  and  to  any  and  all  dam- 
ages which  it  has  sustained  and  suffered 
by  reason  of  injury  to  its  business,  be- 
cause of  the  unlawful  combination  and 
monopoly  in  restraint  of  interetate  com- 
merce, and  in  violation  of  the  Sherman 
Anti-trust  Act,  brought  about,  engaged 
in,  and  as  a  result  of  the  unlawful  agree- 
ment by  and  between  the  Motion  Picture 
Patents  Company  .  .  .  all  of  said  par- 
ties having  conspired  together  for  the  pur- 
pose of  ruining  and  destroying  the 
business  of  the  Lake  Shore  .  .  .  Com« 
pany,  and  contrary  to  and  in  violation  of 
the  Sherman  Anti-trust  Act.    .    .    .' 

"The  testimony  shows  that  the  plaintiff 
had  rendered  legal  services  to  the  assign- 
or as  its  general  counsel  in  connection  with 

the  difficulties  in  which  it  found  itself  with 
1« 
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the  defendants,  and  that  those  serricee  ex-  Therenpon  the  following  oocnmd — Jir. 

tended  over  a  period  from  Jnly,  1910,  to  Rogers  representing  the  plaintifF: 

Deeenber,  1911.     The  plaintiff  regarded  „,   ^             „            h„„„  ;,      i„^ 

the  reiuonable  value  of  h.i  services   as  ,„           ,  J,,  „„ion  (or  a  direction  oti 

*"?  'TT  ,%S"°k'°  ""■'"'L  1°  ?t""  '""i",  I  "11  "l"  •  fo""!  «hJ«tion  to 

""'?  ;"■  .".I''  ,  "v'ou      "i  ^  ".  !>"'  »y  "9""'  »  1>"  «  jour  Honor  b 

pree.dent  of  the  Lake  Shore  Companj  g„i„g  ,„ -a^d^fo,  n,  d,f,„d;„^  u,at  it  be 

vhelher  lie  would  be  "llmg  to  bring  .ii.t  ,  „„„„(,  ^  ^^^  pi.i^tilT,  cause  of  acUon. 

aga,nst  the  defendants,  [230]  and  that  j  u,i„i,  n.,  i,  as  f.r  as  jour  Honor  can 

he    replied    that    he    would    bnng    the  _                                        ^ 

suit,  being  .stlslled  that  the  eompaiij  ""ihe  ,„„rt.    Ton  maj  be  right,  but  the 

bad  a  valid  claim,  and  that  it  would  d,f„a„t  has  rested  id  move,  tor  the 

cojt  from  »8,0M  to  »10,000.     He  was  ji^tion  of  a  verdict,  and  I  am  going  to 

informed  bv  the  president  of  the  com.  „  n,[  „„ii„  - 

panj    that    it    bad    been    losing    monej  "^  Mr.  Rogers;     But,  jonr  Honor,  1  snb. 

verj  heavily,  and  it  was  absolutelj  impo.-  „;,  ,ie„  „en't  any  questiomi  of  fact  on 

rnble  for  It  to  ondcrUke  anj  litigation  of  ^^^^^  ,„       ^  ,,„  jj^    j  ^^^j;  „,,  „^ 

that  kind.    He  was  asked  what  the  com.  ,„  „     ,^    ,  „,„;,  „,  ,,,  ,„ 

panjalresdj  owed  him,  and  replied,  in  the  „„„  ,„  drt,„i„,  and  I  think  the  ijuet 

neighborhood  of  »9,00(i  or  $10,000.     He  ,;„„  ,|„,j„  ,|„  ^„„„,  ,.  „  jj  „„, 

was  told  the  company  did  not  have  the  d„mperlous  is  one  of  law  for  the  court, 

money  and  epnld  not  pay  him,  and  there-  j^^  „^^.    ^,|,  j,,  g 

upon  he  "id  thai  il  the  company  would  ,j,|,„  ^j  „„  „„  „„„„„  „,  the  defSise 

pay  him  $5  000  m  cash,  he  woold  cancel  „d  take  an  eaceplion  to  such  ruling  as  I 

the  indebtednMS.     After  some  rejection  make,  if  it  should  be  advene,  or  Til  can 

the  pteeident,  Mr.  Mandelbaum    told  him  „t  „  go  to  the  jury.    That  is  enticly  for 

that  the  corporstion  would  transfer  to  him  ^  j^  determine. 

•II  rights  it  bsd  against  the  defenduits  if  j[r.  Roger.:     Well,  if  there  are  any 

be  would  be  willing  to  accept  it  u  a  eat-  ,„„ti„„,  „t  f„i  ^,  t.  disposed  of,  yom 

istaction  of  he  company',  iiidehtedness  o  Honor,  I  ssk  to  go  to  the  jury  upSn  the 

hun.    The  plaintiff  told  him  that  he  would  qagstiona  of  fact 

Uiinkit  over  and  give  him  an  answer  j,,     Seabury!      I    think    he    should 

After  a  few  days   reflection  the  plamliU  ;£     „j  „„,      ,  ,  bypothetical  mo- 

ezpressed  a  wiilmgness  to  accept  the  as-  ^j^q 

signment,  and  was  lold  that  the  board  of  lie  court:     I  cannot  have  any  "ifi" 

directors  wanted  to  know  whether,  if  they  „         ,|,|„|,  „j„  j  ^73  „,  ^^  ^j     ,^, 

made  the  as.ignmenl,  the  plaintiff  would.  „„,  t„  „„  ,j  t,  ,„  „,^„  ,  direction,  and 

as  a  part  of  the  consideration,  defend  the  „,  ^j^  ,^„,  j,            ,■„  j„^  , 

company  and  it.  officer,  m  ca.e  any  suit  g„„d ..iception;  if,  on  the  other  hand,  the 

w«i    brought    against    them    in    mii.ten  ,„„  ,,  ,,  „             ,„eption  will  be  ad- 

growing  out  of  their  difflcultm  with    he  jressed   not  to    [238]    the  question  of 

defendants.    He  agreed  to  do  this,  and  the  p„Mice,   but  to   the  substahtivo  unet 

aasipment  was  executed.  ,i„„,  ,„  ,jj  ,„„ 

"It  appears   therefore,  that  the  aaiign-  jj,  j      „ .    .^                 g                   j 

nent  originated  not  with  the  plaintiff,  but  .late  my  position  on  the  recordt 

with  the  lake  Shore  Company,  and  that  n,  „„i.    yes,  eeruinly. 

the  consideration  for  the  agreement  in-  „,    „               j^   defendant   having 

volved  the  payment  of  a  past  indebledness  ^^^j  ,„  ,  direction,  in  order  to  preaerv; 

as  well  a.  for  future  services  of  a  pro-  ,k,  pi,i„,ir,  right.,  I  beg  leave  to  stal. 

femional  cbaracter.    It  i.  also  to  be  noted  position  on  Ihe  record,  with  the  per. 

that  the  invalidity  of  the  assignment  is  mission  of  the  court 

act  up  not  by  the  client,  the  amignor  who  „    understanding  is  that  the  question 

haa  at  no  time  sought  to  repudiate  it,  but  1,  „,  „f  ]„    ,„  ^  p,,^  ^^^^^  b     It, 

by  third  parties  between  whom  and  the  ,„„,  j„„  ,,,5  f.ete  adduced.     H,  bow- 

plainliff  no  lidueiary  relations  have  ea-  „^^  j,  ;,  „,e,„„y,  ;„  „ri„  („  p;,,^^ 

'    *i,i.           1     ■        e.i.        -J         11.    J  the  plaintitFs  right.,  that  I  make  a  re- 

At  the  conclusion  of  the  evidence  the  de-  ;,„„„,    ,1.    -  1    r     1.  .    _  .    .v 

fondants  asked  a  directed  verdict  "on  the  ■?""'  ^  «» '°  ""  ■'"'='■  '  "'  '°K'°  "" 

ground    that    the    plaintiff    has    [aSTJ  jury  upon  the  question  as  to  wheth«:  or 

not  shown  title  to  this  cause  of  action,  "'  "■"  P'amtiff  took  an  assignment  of  the 

and  it  now  afflrroatively  appears  from  """so  "  "tion  for  the  intent  and  purpoae 

the  evidence  that  the  agreement  under  to  begin  an  action  thereon,  and  whetfaar 

which    the    plaintiff    aaeumea    to    bring  the  assignment  to  him  was  bona  fide  for 

this    suit    is    ehampertous    and    void."  an  antecedent  indebtedness. 

I«l  1S«  V.  8. 
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Th«  court:  The  ooort  eannot  take  con- 
ditional off  en.  Coansel  is  at  liberty,  if  so 
adT^edy  to  request  to  go  to  the  jury,  and 
the  court  will  rule. 

Mr.  Rogers:  Then  I  move  for  a  direc- 
tion, yonr  Honor,  for  the  plaintiff,  upon 
the  issne  framed  under  your  Honor's  or- 
der.  on  the  ground  the  defendant  has 
failed  to  make  out  the  defense  set  up  in 
the  answer;  to  wit,  that  the  plaintiff  pur- 
diased  this  cause  of  action, — ^that  is  the 
defense  that  is  set  up, — and  I  desire  to 
eaU  your  Honor's  attention  particularly 
to  the  form  of  the  defense  as  pleaded.  The 
Aifense  that  this  plaintiff's  title  is  void  be- 
eanae  he  purchased  this  cause  of  action 
with  the  mtent  to  sue  thereon.  It  now 
spears  uncontradicted,  from  tfa%  ^- 
dence,  that  instead  of  having  ptihshased 
this  eause  of  action,  it  was  assigned  to  him 
under  a  bona  fide  assignment  for  an  ante- 
cedent indebtedness  owing  to  him  for  serv- 
ices  which  he  had  performed  for  the  cor- 
poration. 

The  court:  Both  sides  having  moved 
for  a  direction  [230]  of  a  verdict,  I 
find  as  a  fact  that  the  plaintiff  pur- 
chased this  cause  of  action  with  intent 
to  sue  thereon. 

I  find,  as  a  fact,  also,  that  the  so-called 
assignment,  plaintiff's  exhibit  No.  1,  was 
executed  by  the  Lake  Shore  Company, 
through  its  officers,  pursuant  to  action  at 
a  special  meeting  of  the  board  of  direc- 
tors. 

A  Tcrdict  for  the  defendants  was  di- 
rected and  judgment  entered  thereon, 
nie  circuit  court  of  appeals  declared  itself 
concluded  by  the  trial  court's  finding 
'Hhat  the  plaintiff  purchased  this  cause  of 
action  with  intent  to  sue  thereon,"  and 
held:  ^We  must  dispose  of  this  case 
upon  the  theoi^  that  the  plaintiff  did  not 
in  faet  take  this  assignment  to  extinguish 
a  precedent  debt,  but  that  he  purchased 
it  for  the  purpose  of  suing  on  it;  that  he, 
an  attorney  at  law,  purchased  from  his 
client  for  $5,000  a  cause  of  action  which 
he  values  at  $750,000.  The  question  we 
must  answer,  therefore,  is  whether  the 
law  sanctions  such  a  transaction  between 
parties  standing  in  the  confidential  rela- 
tion of  attorney  and  client.  We  are  sat- 
isfied that  the  common  law  does  not  sanc- 
tion if 

Among  other  things,  counsel  for  plain- 
tiff in  error  now  insist  that  ''if  there  were 
any  quesUons  of  fact  to  be  decided  or 
divergent  inferences  of  fact  to  be  made 
the  district  court  erred  in  not  submitting 
them  to  the  jury."     The  point  is  weU 

Statementp  by  pUuntifl's  oounsd  made 
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it  suf&ciently  plain  that  while  he  sought 
an  instructed  verdict,  he  also  requested  to 
go  to  the  jury  if  the  court  hdd  a  con- 
trary view  concerning  the  evidence.  In 
the  circumstances  disclosed  we  think  the 
request  was  adequate  and  timely  under 
former  opinions  of  this  court  Empire 
State  Cattie  Co.  v.  Atchison,  T.  *  S.  F.  R. 
Co.  210  U.  S.  1,  8,  52  L.  ed.  931,  930,  28 
Sup.  Ct  Rep.  607, 15  Ann.  Cas.  70 ;  Sena 
V.  American  Turquois  Co.  220  U.  S.  487, 
501,  55  L.  ed.  550,  561,  31  Sup.  Ct  Bm. 
488 :  Schmidt  v.  Bank  of  Commerce,  294 
U.  S.  64,  66,  58  L.  ed.  1214»  1215,  84  Sup. 
Ct.  Rep.  730;  Williams  v.  Vredand,  260 
U.  S.  295,  298,  63  L.  ed.  989,  991,  3 
A.LB.  1038,  39  Sup.  Ct  Rgp.  438.  It 
should  have  been  granted.  Clearly  some 
substantial  evidence  strongly  [240] 
tended  to  show  that  the  assignment 
was  taken  in  extinguishment  of  an  ex- 
isting indebtedness,  and  not  for  mere 
speculation  upon  the  outcome  of  intend- 
ed litigation. 

The  judgment  below  must  be  reversed 
and  the  cause  remanded  to  the  District 
Court  for  further  proceedings  in  con- 
formity with  this  opinion* 


GREAT   WESTERN   SERUM   OOMPANT, 

Appt, 

V. 

UNITED  STATES. 

(See  a  C.  Reporter's  ed.  240-242.) 

United  States  —  implied  oontraets  •» 
payment  for  property  selied  and  de- 
stroyed. 

No  contractual  obligation  on  the  part 
of  the  United  States  to  pay  for  anti-nog- 
cholera  Berum,  anti-cholera  virui,  and  serum 
blood,  seized  without  agreement  to  pur- 
chase by  agents  of  the  Bureau  of  Animal 
Industry,  and  thereafter  destroyed,  can  be 
implied  from  the  provisions  of  tiie  Act  of 
March  4,  1915,  that,  in  case  of  an  emer- 
gency arising  out  of  the  existence  of  cmrtain 
contagious  or  infectious  diseases  of  ani- 
mals, which,  in  the  opinion  of  the  Secretary 
of  Agriculture,  threatens  the  live-stock  in- 
dustry, he  may  expend  a  specified  sum, 
which  sum  is  thereoy  appropriated,  or  so 
much  thereof  as  he  deems  to  be  necessary, 
in  the  arrest  and  eradication  of  any  sudi 
disease,  including  the  payment  of  claims 
growing  out  of  past  and  future  purchases 
and  destruction,  in  co-operation  ¥rith  the 
states,  of  animals  affected  by,  or  exposed 
to,  or  of  materials  contaminated  by  or  ex- 
posed to,  any  such  disease. 
[For  other  cases,  see  United  States,  VL  sl  ta 
Digest  Sap.  Ct  1908.] 

[No.  90.] 
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Argued  November  12,  1920.     Decided  De-  v.  Buffalo  Pitts  Co.  114  C.  C.  A.  119, 

cember  6,  1920.  193  Fed.   905;   C'ReUly  De  Camara  ▼. 

AT>T>T.AT  r        .,./>.    _x    i»  ^,  .       .  Brooke,  135  Fed.  384;  Mason  v.  United 

PPEAL  from  the  Court  of  Claims  to  gt^tes,  14  Ct.  Q.  59;  Hersch  v.  United 

TT    JT^^  judgment  in  favor  of  the  gt^tes,  15  Ct.  CI.  385;  Mills  v.  United 

United  States  in  a  suit  to  recover  the  grates,    19    Ct.    CI.    79;    Merriam    v. 

value    of    anti-hog-cholera    serum,    anti-  United  States,  29  Ct.  Ci,  250;  Gresham 

cholera  virus,  and  serum  blood,  seized  by  gi^nk  Book  Co.  v.  Rex,  14  Can.  Exch. 

government    agents    and    thereafter    de-  236 
stroyed.  Affirmed. 

The  facts  are  stated  in  the  opinion.  Assistant  Attorney  General  Davis  ar- 

%#      -Rj    •      "rr     ^       1  ji    XI.  gued  the  cause,  and,  with  Special  As- 

Mr.    Edwrn    H     Oassels    argued    the  |igj^„t  ^o  the  Attoriiey  Gene^S  BrtA- 

cause,  and,  with  Messrs.  James  H  Wil-  ,       q,^  ^  brief  for  appellee: 

kerson  and  Edward  P.  Colladay,  filed  a      'There  being  no  authority  for  the  ac 

r^i  H'  fP?"]"?,*'  .    ,  tion  of  its  agents,  no  contract  can  b« 

The  fact  that  there  was  no  appraisal  ^      ^^^^         "^  the  part  of  the  United 

and  written  agreement,  as  provided  by  gt^j^g  ^^  compensate  appellant  for  the 

the  regulations  of  the  Bureau  of  Am-  materials  destroyed 
mal  Industry,  does  not  affect  the  valid-       Qibbons  v.  United  States,  8  WaU.  289, 

ity  of  appellant's  claim   or  in  any  way  274,  19  l.  ed.  453,  454;   Stansbury  v. 

operate  to  defeat  its  right  to  recover.  United  States,  8  wiu.  33,  19  L.  ed.  315; 

AnT^ov^T      a'  koo  f^^     n:  I     ^a'  Hume  v.  United  States,  132  U.  S.  406, 

i?\^I  o;t^-  ^^^'^,^T  ^^n^o^Vr^i'  33  L.  ed.  394,  10   Sup.  Ct.  Rep.  134; 

United   States   V    Flanders,  112   U.   S.  United  States  v.  Barlow,  132.U.  S.  271, 

^'■?^i;..  't,    f  ?:  n    n    7' ^Jo'  33   L.   ed.  346,   10   Sup.   Ct.   Rep.    77; 

JL^TT^^o^'f ^^^  In^V^^'J  PaP.-  ^  ^Pi  Whiteside   V.   United   States,  93   U.   & 

20  U.  S.  App   595,  61  Fed   414;  United  347,  257,  23  L.  ed.  882,  885;   HiU   v. 

f ';'%%^c^*^*'^?^^„U-  ^01  ^'n^  ^-  ''^-  United  States,  149  U.  S.  593,  598,  37  L. 

317,  17  Sup.  Ct    Rep.  919;   Croz.er  v.  ^  ggg,  864,  13  Sup.  Ct.  Rep.  1011. 

e"ooX  \^r^^  A'''il'l=*1^"|''''*\?^l  ^-       If   the   agents   of   the   United   SUtes 

?oo    ,?  •.  Tc!  :        '  ?.      .  P^  V.    «*P"  were  authorized  in  their  action  in  de- 

488;  United  States  v.  Great  FaUs  Mfg.  g^roying  appellant's  materials,   the  lat- 

^?-  ^^  ^in«-  ^f '  »^^  h^^-  ®*^'  T^  ^"^  ter  would  still  not  be  entitled  to  com- 

Ct.  Rep.  306;  United  States  v.  Lynah,  noneatinn 

188  U.  S.  445,  47  L.  ed.  539,  23  Sup.  Ct.  ^  Davidson  v  New  Orleans  96  U  S  97 

n'^^-.^^A  ^/'\^\^a^^^L\^J^"n}-  ^'"^  24  L.  ed.  616;  Freund,  Pol.  Power,  § 

^%u^\^:^-  ^-  V^:J^^  ^^^•  ^J  ' ,  •  5111;  Mugler  v.  Kansas,  123  U.  S.  623, 

The  findings  of  the  court  of  claims  ggg   gj  j^  ^^  205,  213,  8  Sup.  Ct.  Rep. 

establish    an    implied    contract    on    the  373;  Newark  &  S.  0.  Horse  Car  R.  Co. 

part  of  the  United  States  to  purchase  ^   ^„„t,  50  N.  J.  L.  308,  12  Atl.  697; 

and  pay  for  appellants  property.  Houston  v.  State,  98  Wis.  481,  42  L.R.A. 

T  ^5    «««"•  TT  "."j  cl  *         ^*      11  No  39,  74  N.  W.  Ill;  New  Orleans  v.  Char- 

wl^'ro^o^'*??'**^  ^*TfrA"w"' Jo  ouleau,   121    La.   890,    18   L.R.A.(N.S.) 

Mr"  •  ?l^'oo'\?*'"^''7«  ^,?'-!^^c?*f '  ^  368,  126  Am.  St.  Rep.  332,  45  So.  911, 

Wall.  17,  22  L.  ed.  46;  United  States  v.  -.k  '.„_    p..   ar 

Palmer,  128  U.  S.  262   32  L.  ed   442.  9  '\tekct  of  March  4,  1915,  left  the 

Sup.    Ct.    Rep    104;    United    States   v  disbursement  of  the  money  thereby  «p- 

?'*"*.'  pi'i'^^c^-  S?;  ^i    ^-Ja    n  'f^  propriated  to  the  discretion  of  the  Sec 

L.  ed.  846  5  Sup   Ct   Rap.  306;  United  ^^^^     „j  Agriculture,  and  bis  action  in 

«n*''oo''J'^'"°j!.'.^  o  ^-  o\^\        /  rejecting  plaintiff's  claim  is  not  subject 

539,  23  Sup.  Ct.  Rep.  349;  Tempel  v.  if,%evie\f 

?«o '  ol  l'"'*^A»^l  ^-  ^a  ^^\^A  h  f-       Decatu^  v.  Paulding,  14  Pet.  497,  515, 

162   39  Suix  Ct.  Rep  56;  United  States  ^q  l.  ed.  559,  568;  Martin  v.  Mott,  12 

Iko^Qo^^r"  ^""^^i^  «^-   A-  n       ion-  Wheat.  19,  6  L.  ed.  537;  United  SUtes 

552,  39  L.  ed^530, 15  Sup.  Ct  Rep.  420;  ^^  ^^j  p^;,      ^  gj^^^  ^38  U.  S.  40,  32 

^^pf  99i  n"^   9onTf?T    «H   ?ff^9  L.  ed.  354,  9  Sup.  Ct.  Rep.  12;  United 

schaft,  224  U.  S.  290,  56  L.  ed.  771,  32  «♦  f^    ^^  ««i    n^fr^f^^  «   -Di«;n^   iqq  rr 

Sup.  Ct.   Rep.  488;   William  Cramp  &  f^'lZUf^,^^^^^ 

Sons  Ship  &  Engine  Bldg.  Co.  v.  Inter-  f.  306,  35  L-  e<i   183,  11  Sup.  Ct.  Rep. 

national  Curtis  Marine  Turbine  Co.  246  J^T', ^°*^fi^/,^*?f  ^^/^J:  J^^^^^^p.T" 

U.  S.  28,  62  L.  ed.  560,  38  Sup.  Ct.  Rep.  Windom,  137  U.  S.  636,  34  L.  ed.  811, 

271;  United  States  v.  Purcell  Envelope  H  Sup.  Ct.  Rep.  197;  Keim  v.  United 

Co.  249  U.  S.  313,  319,  63  L.  ed.  620,  States,  177  U.  S.  290,  44  L.  ed.  774,  20 

624,  39  Sup.  Ct.  Rep.  300:  United  States  Snp.  Ct.  Rep.  674;  Bates  &  G.  Co.   v. 
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Payne,  194  U.  S.  106^  48  L.  ed.  894,  24 
Sop.  Ct.  Bep.  595;  Louisiana  v.  Mc- 
Adoo,  234  U.  S.  627,  58  L.  ed.  1506,  34 
Sup.  Ct.  Rep.  938;  Johnston  y.  United 
States,  37  Ct.  CI.  309 ;  Griffith  v.  United 
States,  22  Ct.  CI.  165 ;  Shipman  v.  State 
Live-Stock  Sanitary  Commission,  115 
Mich.  488,  73  N.  W.  817;  Campbell  v. 
Manchester,  67  N.  H.  148,  36  Atl.  877. 

This  statute  limited  the  disburse- 
ments which  could  be  made  by  the  Sec- 
retary of  Agriculture  in  the  payment 
of  claims  to  those  claimants  whose 
property  had  been  purchased  by  the 
United  States  before  it  was  destroyed. 

United  States  v.  Eaton,  144  U.  S.  677, 
36  L.  ed.  591, 12  Sup.  Ct.  Rep.  764;  Reid 
V.  Colorado,  187  U.  S.  137, 148,  47  L.  ed. 
108,  114,  23  Sup.  Ct.  Rep.  92,  12  Am. 
Crim.  Bep.  506. 

Mr.  Justice  McBeynolds  delivered  the 
opinion  of  the  court : 

The  Serum  Company  sued  to  recover 
the  value  of  anti-hog-cholera  serum,  anti- 
cholera  virus,  and  serum  blood,  seized 
without  agreement  to  purchase  by  agents 
of  the  Bureau  of  Animal  Industry  in 
November,  1914,  and  thereafter  de- 
stroyed. Judgment  went  for  the  defend- 
ant and  we  are  asked  to  reverse  it  upon 
the  ground  that,  ''as  a  conclusion  of  law, 
the  court  should  have  found  that  the  Act 
of  Congress  of  March  4, 1915,  created  an 
obligation  to  pay  for  the  appellant's  ma- 
terials, and  that  the  facts  show  an  im- 
plied contract  to  purchase  and  to  pay  for 
such  materials."    The  act  provides: 

"In  case  of  an  emergency  arising  out  of 
the  existence  of  foot-and-mouth  disease, 
rinderpest,  contagious  pleuropneumonia, 
or  other  contagious  or  infectious  disease 
of  animals,  which  in  the  opinion  of  the 
Secretary  of  Agriculture  threatens  the 
live-stock  industry  of  the  country,  he  may 
expend  in  the  city  of  Washington  or  else- 
where, out  of  any  money  in  the  treasury 
not  otherwise  appropriated,  the  sum  of 
$2,500,000,  which  sum  is  hereby  appro^ 
priated,  or  so  much  thereof  as  he  deter- 
mines to  be  necessary,  in  the  arrest  and 
eradication  of  any  such  disease,  including 
the  payment  of  claims  growing  out  of 
past  and  future  purchases  and  destruc- 
tion, in  co-operation  with  the  states,  of 
animals  affected  by  or  exposed  to,  or  of 
materials  contaminated  by  or  exposed  to, 
any  such  disease,  wherever  found  and 
irrespective  of  ownership,  under  like  or 
substantially  similar  circumstances,  when 
such  owner  has  complied  with  all  quaran- 
tine regulations,  and  said  sum  shall  be  im- 
mediately   available    for    the    purposes 

specified."  38  Stat,  at  L.  1115,  chap.  144. 
65  Ij.  ed. 


[242]  There  was  no  purchase  of  the 
destroyed  articles  or  agreement  there- 
for,— none  is  claimed, — and  we  think  it 
quite  clear  that  no  contractual  obliga- 
tion by  the  United  States  to  pay  for 
them  can  be  implied  from  the  act  itself. 

The  judgment  below  must  be  afitened. 


THAMES    TOWBOAT    COMPANY,    Appt., 

v. 

THE  SCHOONER  FRANCIS  MoDONALD, 
Her  Tackle,  etc.;  Albert  D.  Cummins, 
Claimant. 

(See  S.  C.  Reporter's  ed.  242-245.) 

Admiralty  —  Jurisdiction  —  maritime 
contract  —  completing  launched  ves- 
sel. 

A  contract  to  furnish  the  materials, 
work,  and  labor  for  the  completion  of  a 
vessel,  made  after  such  vessel  was  launched, 
but  while  not  yet  sufficiently  advanced  to 
discharge  the  functions  for  which  she  was 
intended,  is  not  within  the  admiralty  and 
maritime  jurisdiction. 

[For  other  cases,  see  Admiralty,  L  (,  8,  io 
Digest  Sup.  Ct.  1008.] 

[No.  97.) 

Argued  November  18,   1020.     Decided  De- 
cember 6,  1920. 

APPEAL  from  the  District  Court  of 
the  United  States  for  the  Southern 
District  of  New  York  to  review  a  decree 
which  dismissed,  for  want  of  jurisdic- 
tion, a  libel  for  supplies  furnished  and 
repairs  made  to  an  incompleted  vessel. 
Affirmed. 
The  facts  are  stated  in  the  opinion. 

Mr.  Samuel  Park  argued  the  cause, 
and,  with  Mr.  Henry  E.  Mattison,  filed 
a  brief  for  appellant. 

Mr.  Mark  Ash  argued  the  cause,  and, 
with  Mr.  Peter  Alexander,  filed  a  brief 
for  appellee. 

Contentions  of  counsel  sufliciently  ap- 
pear in  the  opinion. 

Mr.  Justice  McBeynoIds  delivered  the 
opinion  of  the  court: 

The  libel  was  dismissed  for  want  of  ju- 
risdiction and  the  cause  is  here  on  that 
question  only. 

[243]  Seeking  to  recover  for  sup- 
plies furnished  and  repairs  made  to  the 
schooner  Francis  McDonald,  appellant 
libeled  the  vessel  in  United  States  dis- 

Kote. — As  to  admiralty  jurisdiction 
of  contracts — see  note  to  Baltimore 
Steam  Packet  Co.  y.  Patterson,  66 
L.R.A.  193. 
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trict   court,   southern   district   of   New 
York. 

Under  a  definite  contract  the  Palmer 
Shipbuilding  Company  began  construe 
tion  of  tlie  schooner  at  Qroton,  Connecti 
cut,  and  launched  the  hull.  That  com- 
pany found  itself  unable  to  proceed  fur- 
ther, thereupon  appellant  agreed  with  the 
owner  to  complete  the  work,  and  for  such 
purpose  the  hull  was  towed  to  its  yard  at 
New  London.  While  lying  there  in  the 
stream  the  materials,  work,  and  labor  for 
which  recovery  is  now  sought  were  fur- 
nished. Later  the  vessel,  so  advanced, 
was  towed  to  Hoboken  and  finished  by  a 
third  company.  When  received  by  appel- 
lant the  schooner  was  manifestly  incom- 
plete,— her  masts  were  not  in,  the  bolts 
and  beams  and  gaff  were  lying  on  deck, 
the  forward  house  was  not  built,  and  she 
was  not  ''in  condition  to  carry  on  any  serv- 
ice." Appellant  worked  on  her  for  six 
weeks,  and  thirty  or  forty  more  days  were 
required  to  finish  her. 

Is  appellant^s  contract  to  furnish  the 
materials,  work  and  labor  for  her  comple- 
tion, made  after  the  schooner  was 
launched,  but  while  yet  not  sufficiently  ad- 
vanced to  discharge  the  functions  for 
which  intended,  within  the  admiralty  and 
maritime  jurisdiction  f  The  district  court 
thought  not  and  so  do  we. 

Under  decisions  of  this  court  the  settled 
role  is  that  a  contract  for  the  complete 
construction  of  a  ship,  or  supplying  ma- 
terials therefor,  is  nonmaritime,  and  not 
within  the  admiralty  jurisdiction.  People's 
Perry  Co.  v.  Beers,  20  How.  393, 15  L.  ed. 
961 ;  Roach  v.  Chapman,  22  How.  129,  16 
L.  ed.  294;  Edwards  v.  Elliott,  21  Wall. 
632,  22  L.  ed.  487;  The  Winnebago,  205 
U.  S.  354,  363,  61  L.  ed.  836,  841,  27  Sup. 
Ct.  Rep.  609;  North  Pacific  S.  S.  Co.  v. 
Hall  Bros.  Marine  R.  &  Shipbuilding  Co. 
249  U.  S.  119,  125,  63  L.  ed.  510,  612,  39 
Sup.  Ct.  Rep.  221. 

But  counsel  for  appellant  insist  that 
there  is  a  broad  distinction  between  such  a 
contract  and  one  for  work  and  [244] 
material  to  finish  a  vessel  after  she  has 
been  launched  and  is  water-borne.  In 
support  of  this  position  they  rely 
upon  The  Eliza  Ladd  (1875)  3  Sawy. 
619,  Fed.  Cas.  No.  4,364;  The  Rev- 
enue Cutter  (1877)  4  Sawy.  143,  Fed. 
Cas.  No.  11,714,— both  by  Judge  Deady, 
in  the  United  States  district  court 
for  Oregon;  The  Manhattan,  district 
court  for  Washington  (1891)  46  Fed. 
797,  which  followed  the  district  court 
for  Oregon;  and  Tucker  v.  Alexnn- 
droff,  183  U.  S.  424,  438,  46  L.  ed.  264, 
270,  22  Sup.  Ct.  Rep.  195.  The  first  three 
cases  are  directly  in  point,  but  are  op- 


posed by  many  of  no  less  authority.  Tuck- 
er V.  Alezandroff  must  be  read  in  the  light 
of  the  particular  matter  under  conaidera* 
tion, — detention  of  a  foreign  seaman, — 
and  the  conclusion  announced  that  after 
the  vessel  was  launched  *'she  was  a  ship 
within  the  meaning  of  the  treaty."  The 
court  had  no  immediate  concern  with  con- 
tracts for  ship  construction,  and  there  was 
no  purpose  to  lay  down  any  definite  rule 
applicable  to  them.  On  the  other  side,  the 
following  cases  are  cited,  and  they  are  en- 
titled to  the  greater  weight:  The  Isosco, 
1  Brown,  Adm.  495,  Fed.  Cas.  No.  7,060^ 
The  Pacific,  6  Hughes,  257,  9  Fed.  120; 
The  Count  de  Lesseps,  17  Fed.  460;  The 
Glenmont,  32  Fed.  703  and  34  Fed.  403  v 
The  Paradox,  61  Fed.  860;  McMaster  v. 
One  Dredge,  96  Fed.  832;  The  United 
Shores,  193  Fed.  552;  The  Dredge  A,  217 
Fed.  617;  The  Winnebago,  205  U.  S.  354, 
363,  61  L.  ed.  836,  841,  27  Sup.  Ct  Rep. 
609;  North  Pacific  S.  S.  Co.  v.  HaU  Bros. 
Marine  R.  &  ShipbuUding  Co.  249  U.  S. 
119,  126,  63  L.  ed.  510,  512,  39  Sap.  a. 
Rep.  221. 

Notwithstanding  possible  and  once  not 
inappropriate  criticism,  the  doctrine  is 
now  firmly  established  that  contracts  to 
construct  entirely  new  ships  are  nonmari- 
time because  not  nearly  enough  related  to 
any  rights  and  duties  pertaining  to  com- 
merce and  navigation.  It  is  said  that  in 
no  proper  sense  can  they  be  regarded  as 
directly  and  immediately  connected  with 
navigation  or  commerce  by  water.  Ed- 
wards V.  Elliott,  21  Wall.  632,  554,  555, 
22  L.  ed.  487,  491, 492;  The  William  Win- 
dom,  73  Fed.  496;  Pacific  Surety  Co.  v. 
Leatham  &  S.  Towing  &  Wrecking  Co.  80 
C.  C.  A.  670,  161  Fed.  440.  And  [245] 
we  think  the  same  reasons  which  ex- 
clude such  contracts  from  admiralty 
jurisdiction  likewise  apply  to  agree- 
ments made  after  the  hull  is  in  the 
water,  for  the  work  and  material  nec- 
essary to  consummate  a  partial  con- 
struction and  bring  the  vessel  into  con- 
dition to  function  as  intended. 

The  judgment  of  the  court  below  is 
affirmed. 


ANA  MARIA  SUGAR  COMPANY,  Inc., 

Petitioner, 

V. 

THOMAS  QUINONES. 
(See  S.  C.  Reporter's  ed.  245-261.) 

Appeal  —  errors  by  intermediate  appel* 
late  court  »  necessity  of  bill  of  ex* 
ceptlons. 
1.  The  rule  that  errors  in  rulings  of 

S54  U.  8. 


1920. 


ANA  MARIA  SUGAR  CO.  v.  QUIN0NE8. 
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law  oeenrrinf  in  the  course  of  the  trial 
cannot  be  considered  on  writ  of  error  un- 
lesa  incorporated  into  the  record  by  bill 
d  exceptions  has  no  application  when  the 
errors  assigned  are  wholly  those  alleged  to 
have  been  committed  bv  an  intermediate 
appellate  court,  even  though  such  court 
has,  like  the  supreme  court  of  Porto  Rico, 
power  to  review  the  evidence,  to  make  new 
findings  of  fact  thereon,  and  to  enter  such 
jndgment  as  to  it  may  seem  proper. 
(For  other  cases,  see  Appeal  and  Brror,  VI. 
b.   In   Digest  Sup.  Ct.   1008.] 

Appeal  »  scope  of  review  —  error  or 
appeal. 

2.  The  distinction  between  writs  of  er- 
ror and  appeals,  so  far  as  the  Fcope  of 
review  in  either  proceeding  is  concerned, 
was  not  abolished  by  the  provision  of  the 
Act  of  September  6,  lOlG,  §  4,  that  tlie 
reviewing  court  shall  not  dismiss  a  writ 
of  error  because  an  appeal  should  have 
been  taken,  nor  dismiss  an  appeal  because 
a  writ  of  error  should  have  been  Fued  out, 
but  shall  disregard  such  mistakes  and  take 
the  action  appropriate  if  the  proper  appel- 
late procedure  had  been  followed.  This 
section  merely  provides  that  the  party  seek- 
ing review  shall  have  it  in  the  appropriate 
way,  notwithstanding  a  mistake  in  choosing 
the  mode  of  review. 

(For  other  cases,  see  Appeal  and  Error,  VIII. 
e.  io  Digest  Sup.  Ct.  1908.] 

Appeal  »  Jurisdiction  of  circuit  court 

off  appeals  —  review  of  facta. 

3.  Findings  of  fact  in  an  action  at  law 
tried  without  a  jury  cannot  be  reviewed  by 
a  circuit  court  of  appeals  in  the  exercise 
of  its  jurisdiction,  under  the  Act  of  Jan- 
uary 28,  1015,  to  review  judgments  and 
decrees  of  the  Porto  Rico  courts. 

(Fbr  other  cases,  see  Appeal  aDd  Error,  VIII. 
1,  8.  in  Digest  Sup.  Ct.  Rep.  1908.] 

Appeal  —  scope  of  review  —  error  not 
aaalgned  or  considered  below. 

4.  Rulings  of  the  supreme  court  of 
Porto  Rico  on  the  measure  of  damages, 
which  were  not  assigned  as  errors  in  tlie 
circuit  court  of  appeals,  and  were  not  con- 
sidered by  it,  cannot  be  insisted  upon  in 
the  Federal  Supreme  Court  as  grounds  for 
reversal. 

{Wot  other  cases,  see  Appeal  and  Error,  Till. 
J.  In  Digest  Sup.  Ct.  1908.] 

[No.  54.] 

Argued   and   submitted    October   21,    1020. 
Decided  December  6,  1020. 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for 
the  First  Circtiit  to  review  a  judgment 

Nole. — ^Ab  to  when  exceptions  must 
be  taken  to  be  available  on  review — see 
note  to  Phelps  v.  Mayer,  14  L.  ed.  U.  S. 
643. 

On    distinction    between    appeal    and 
writ  of  error — see  note  to  Miners'  Bank 
▼.  Iowa,  13  L.  ed.  U.  S.  867. 
•ft  li.  ed. 


which  affirmed  a  judgment  of  the  Su- 
preme Court  of  Porto  Rico,  reversing  a 
judgment  of  the  District  Court  of  May- 
ag^ez  in  favor  of  defendant  in  an  ac- 
tion to  recover  damages  for  breach  of 
contract,  and  entering  a  judgment  in 
favor  of  plaintiff.    Affirmed. 

See  same  case  below,  163  C.  C.  A.  493, 
251  Fed.  499. 

The  facts  are  stated  in  the  opinion. 

Mr.  E.  Orosby  Kindleberger  argued 
the  cause  and  filed  a  brief  for  petition- 
er. 

Mr.  Jorge  V.  Domingnez  submitted 
the  cause  for  respondent. 

Mr.  Justice  Brandeia  delivered  the 
opinion  of  the  court: 

Quiiiones  sued  the  Ana  Maria  Sugar 
Co.  Inc.,  in  a  district  court  of  Porto  Rico 
to  recover  damages  for  breach  of  an  oral 
contract  to  deliver  sugar.  Liability  was 
denied  on  the  ground  that  plaintiff  had 
agreed  to  deposit  the  purchase  price  in  a 
bank  to  defendant's  credit  before  the  time 
for  delivery,  and  failed  to  do  so.  The 
trial  judge,  sitting  without  a  jury,  found 
on  conflicting  testimony  that  this  stipula- 
tion was  part  of  the  contract;  and,  as  the 
deposit  had  not  been  made,  entered  judg- 
ment for  the  defendant.  Quinones  ap- 
pealed to  the  supreme  court  of  Porto 
Rico  with  a  bill  of  exceptions  which  em* 
bodied  all  the  proceedings  taken,  and  in- 
cluded the  evidence.  The  supreme  court 
did  not,  like  the  trial  court,  make  spe- 
cific findings,  but  it  found  as  a  fact  upon 
a  review  of  conflicting  evidence  that  the 
stipulation  relied  upon  by  the  company 
had  not  been  made,  reversed  the  judg- 
ment of  the  trial  court,  and  itself  entered 
judgment  for  Quinones  in  the  full  amount 
claimed,  with  interest.  24  P.  R.  R.  614. 
From  that  judgment  the  company  ap- 
pealed to  the  United  States  circuit  court 
of  appeals  for  the  first  circuit  and  as- 
signed fifteen  errors.  Ten  of  them 
charged  in  different  forms  that  the  find- 
ings of  fact  on  the  main  issue  were  erro- 
neous; three  related  to  the  measure  of 
damages;  the  others  were  that  the  com- 
plaint did  not  set  [247]  forth  a  cause 
of  action,  and  that  the  facts  found 
were  insufficient  to  support  the  judg- 
ment. The  circuit  court  of  appeals 
held  that  it  could  consider  the  last 
two  errors  assigned,  since  they  ap- 
peared on  the  face  of  the  record. 
It  gave  as  the  reason  for  declining  to  con- 
sider the  others,  that  the  company  had 
failed  to  submit  to  the  supreme  court  any 
request  for  rulings,  and  had  taken  no  ex- 
ceptions  to   rulings   made.     Concluding 
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that  the  complaint  set  forth  a  good  cause 
of  action,  that  the  supreme  court  had 
power  to  enter  the  judgment  for  Quin- 
ones,  and  that  the  facts  found  supported 
its  judgment,  the  circuit  court  of  appeals 
affirmed  it.  163  C.  C.  A.  493,  251  Fed. 
499.  The  case  comes  here  on  writ  of 
certiorari.  248  U.  S.  555,  63  L.  ed.  419, 
39  Sup.  Ct.  Rep.  11. 

First.  The  rule  relied  upon  by  the  cir- 
cuit court  of  appeals  for  refusing  to  con- 
aider  errors  assigned  is  well  settled.  Er- 
rors in  rulings  of  law  occurring  in  the 
course  of  the  trial  cannot  be  considered 
on  writ  of  error,  unless  incorporated  into 
the  record  by  bill  of  exceptions  (Rodri- 
guez V.  United  States,  198  U.  S.  156,  165, 
49  L.  ed.  994,  997,  25  Sup.  Ct.  Rep.  617), 
because  they  are  not  part  of  the  record 
proper  (Newport  News  &  M.  Valley  Co. 
V.  Pace,  158  U.  S.  36,  39  L.  ed.  887,  15 
Sup.  Ct.  Rep.  743.  Compare  Nalle  v. 
Oyster,  230  U.  S.  165,  57  L.  ed.  1439, 
33  Sup.  Ct.  Rep.  1043).  But  this  rule  ap- 
plies only  when  the  error  complained  of 
is  that  of  the  trial  court.  It  has  no  appli- 
cation when  the  errors  assigned  are  wholly 
those  alleged  to  have  been  committed  by 
an  intermediate  appellate  court;  for  if 
the  intermediate  court  has  erred  in  its 
judgment,  the  error  will  appear  by  the 
record  of  that  court  without  a  bill  of  ex- 
ceptions. Compare  Morris  v.  Deane,  94 
Va.  572,  27  S.  E.  482.  This  is  true,  al- 
though the  intermediate  appellate  court 
has,  like  the  supreme  court  of  Porto  Rico, 
power  to  review  the  evidence,  to  make  new 
findings  of  fact  thereon,  and  to  enter  such 
judgment  as  to  it  may  seem  proper.  See 
Compilation  of  Revised  Statutes  &  Codes 
of  Porto  Rico,  §  1141,  p.  241,  §  5350,  p. 
867.  Compare  Andrews  v.  Cohen.  221  N. 
Y.  148, 152, 153, 116  N.  E.  862.  No  com- 
plaint was  made  by  the  company  of  any 
action  taken  by  the  court  of  first  [248] 
instance,  which  had  decided  in  its 
favor.  The  errors  assigned  in  the  cir- 
cuit court  of  appeals  related  wholly 
to  action  taken  by  the  supreme  court. 
The  reason  given  by  the  circuit  court 
of  appeals  for  refusing  to  consider 
the  errors  assigned  was,  therefore,  un- 
sound. But,  for  other  reasons,  which 
will  be  stated,  its  decision  was  right. 

Second.  Under  §  35  of  the  Act  of 
April  12,  1900,  chap.  191,  31  Stat,  at  L. 
77,  85,  Comp.  Stat.  §§  3747,  3791,  7  Fed. 
Stat.  Anno.  2d  ed.  pp.  1259,  1275,  the 
power  to  review  final  judgments  and  de- 
crees of  the  supreme  court  of  Porto  Rico, 
then  exercised  exclusively  by  this  court, 
was  limited  to  matters  of  law.  Garzot  v. 
Rios  de  Rubio,  209  U.  S.  283,  52  L.  ed. 

948 


794,  28  Sup.  Ct.  Rep.  548;  Gonzales  y. 
Buist,  224  U.  S.  126,  56  L.  ed.  693,  32 
Sup.  Ct.  Rep.  463;  Rosaly  y.  Graham  y 
Frazer,  227  U.  S.  584,  57  L.  ed.  655,  33 
Sup.  Ct.  Rep.  333 ;  Ochoa  v.  Hernandez  y 
Morales,  230  U.  S.  139,  57  L.  ed.  1427,  33 
Sup.  Ct.  Rep.  1033;  Porto  Rico  v.  Em- 
manuel,  235  U.  S.  251,  59  L.  ed.  215,  35 
Sup.  Ct.  Rep.  33.  When  that  act  was 
superseded  by  §  244  of  the  Judicial  Code, 
writs  of  error  and  appeals  from  the  in- 
sular supreme  court  became  subject  to  the 
same  regulations  which  governed  appeals 
from  the  district  courts  of  the  United 
States.  Thereby  this  court  acquired 
power  to  review  questions  of  fact  in 
cases  coming  to  it  on  appeal  in  equity  or 
admiralty  (Elzaburu  v.  Chaves,  239  U.  S. 
283,  285,  60  L.  ed.  290,  36  Sup.  Ct.  Rep. 
47) ;  but  in  actions  at  law  which  are  re- 
viewable on  writ  of  error,  there  was  no 
right  in  this  court  to  review  the  facts,  al- 
though the  case  was  tried  without  a  jury 
(Behn  v.  Campbell,  205  U.  S.  403,  407,  61 
L.  ed.  857,  858,  27  Sup.  Ct.  Rep.  502). 
The  jurisdiction  to  review  judgments  and 
decrees  of  the  Porto  Rico  courts  conferred 
upon  the  circuit  court  of  appeals  by 
Act  of  January  28,  1915,  chap.  22,  38 
Stat,  at  L.  803,  Comp.  Stat  §  1120,  is 
subject  to  the  same  limitation.  The  cause 
of  action  here  sued  on  is,  in  its 
nature,  a  legal  one.  The  review  should 
therefore  have  been  prosecuted  by 
writ  of  error  instead  of  by  appeal, 
although  the  case  was  tried  without 
a  jury.  Oklahoma  City  v.  McMaster,  196 
U.  S.  529,  49  L.  ed.  587,  25  Sup.  Ct  Rep. 
324.  By  reason  of  §  4  of  the  Act  of  Sep- 
tember 6,  1916,  chap.  448,  39  Stat  at  L. 
727,  Comp.  Stat  §  1649a,  Fed.  Stat 
Anno.  Supp.  1918,  p.  421,  this  failure  to 
adopt  the  proper  appellate  proceeding  is 
no  longer  fatal.  But  the  provision  does 
not  abolish  the  distinction  between  writs 
of  error  and  appeals.  It  merely  provides 
that  the  party  seeking  review  [249] 
shall  have  it  in  the  appropriate  way, 
notwithstanding  a  mistake  in  choos- 
ing the  mode  of  review.  Gauzon  v. 
Compafiia  General  de  Tabacos,  245  U. 
S.  86,  62  L.  ed.  165,  38  Sup.  Ct.  Rep.  46. 
It  was  not  contended  in  the  insular 
supreme  court  that  there  was  no  l^al  evi- 
dence to  support  the  finding  of  the  dis- 
trict court.  Its  judgment  was  reversed 
solely  because  the  insular  supreme  court 
reached  a  different  conclusion  on  the  issue 
of  fact  raised  by  conflicting  testimony. 
Nor  was  it  contended  in  the  circuit  court 
of  appeals  that  there  was  no  legal  evi- 
dence on  which  the  insular  supreme  court 

could  properly  rest  its  finding.  Ten  o{  the 
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aang^ments  of  error  were  directed  to  find- 
ings of  fact  by  the  supreme  court.  As 
Aese  assignments  of  error  raised  no  ques- 
tion of  law,  and  as  the  circuit  court  of  ap- 
peals had  no  power  to  review  findings  of 
fact  in  an  action  at  law,  it  properly 
denied  consideration  to  these  ten  assign- 
ments of  error. 

Third.  It  is  contended  that  the  judg- 
ment of  the  circuit  court  of  appeals 
should  be  reversed  because  the  supreme 
court  adopted  an  erroneous  measure  of 
damages.  The  contract  was  made  August 
4^  1914,  and  the  contract  price  was  $3,224 
per  hundred  weight.  All  the  sugar  was 
to  have  been  delivered  before  the  close  of 
the  following  week,  which  ended  on 
Angust  15.  The  supreme  court  allowed 
as  damages  the  sum  of  $G,173.24,  with  in- 
terest It  is  insisted  here  that  the  sugar 
was  deliverable  in  instalments;  that  there 
was  a  gradual  rise  in  sugar  between 
August  6  and  August  15;  and  that  the 
supreme  court  should  have  determined  the 
amount  recoverable  by  ascertaining  the 
market  price  when  each  of  the  instal- 
ments was  deliverable. 

In  the  circuit  court  of  appeals  the  com- 
pany likewise  assigned  as  error  that  the 
lapreme  court  had  allowed  compensation 
based  upon  the  difference  between  the  con- 
tract price  of  the  sugar  and  its  market 
price  at  the  end  of  the  term  fixed  for  de- 
Uvery.  This  assignment  entitled  [250] 
it  to  have  that  question  considered 
in  the  circuit  court  of  appeals,  al- 
though no  exception  had  been  taken 
in  the  supreme  court.  The  circuit 
court  of  appeals  did  not  consider 
whether  the  supreme  court  had  adopt- 
ed the  proper  measure  of  damages. 
It  decided  only  that  the  supreme  court 
was  not  obliged  to  send  the  case  back  to 
the  court  of  first  instance  to  fix  the  dam< 
ages;  that  it  had  power  to  do  so  itself  up- 
on a  review  of  the  evidence  introduced  be- 
low; and  that  its  discretion  in  doing  this 
conid  not  be  said  to  have  been  exercised 
unreasonably,  since  the  question  of  dam- 
ages had  been  tried  fully  below,  citing 
Burnet  v.  Desmomes  y  Alvarez,  226  U.  S. 
145,  148,  57  L.  ed.  159,  160,  33  Sup.  Ct. 
Rep.  63. 

The  difficulty  with  the  company's  con- 
tention is  that  it  does  not  appear  that 
the  supreme  court  fixed  the  amount  of  the 
recovery  by  applying  the  measure  of 
damage  objected  to.  The  contention  that 
it  did  80  finds  some  support  both  in  the 
complaint  and  in  the  evidence.  But  the 
opinion  which  discusses  the  subject  of 
damages  at  length  rests  the  allowance  on 
other  grounds.  The  court  found  that  the 
eompany  had|  during  the  month  of  Au- 
•5  £.  e«. 


£^t,  sold  at  $6.52  large  quantities  of 
sugar,  including  the  lot  in  question,  and 
justified  its  allowance  of  damages  on  three 
grounds:  (1)  That  on  the  facts  the 
profits  through  sale  at  increased  market 
prices  were  in  contemplation  of  the  par- 
ties when  the  contract  was  entered  into, 
and  the  profit  which  would  have  been 
earned,  being  ascertainable,  could  be  re- 
covered at  common  law;  (2)  that  the 
profits  were  earned  by  the  company  on 
sugar  actually  belonging  to  Quinones,  and 
that,  under  the  Civil  Code  of  Porto  Rico, 
he  was  entitled  to  these  profits  either  "ns 
damages  or  as  the  proceeds  of  a  resulting 
trust;"  and  (3)  that  if  the  company 
wished  to  limit  the  damages  by  the  market 
price  on  August  6,  it  must  have  proved 
that  other  sugar  was  obtainable  on  that 
day  in  Porto  Rico,  at  what  it  contended 
was  the  then  market  price,  but  that  it  had 
not  done  ^o.  These  rulings  by  the  su- 
preme court  on  the  [251]  measure  of 
damages  were  not  assigned  as  error 
in  the  circuit  court  of  appeals,  and, 
so  far  as  appears,  objection  to  them 
was  not  otherwise  called  to  its  atten- 
tion. Under  Rule  11  of  that  court 
(79  C.  C.  A.  xxvii.,  150  Fed.  xxvii.), 
errors  not  assigned  are  to  be  disre- 
garded, except  that  the  court,  in  its 
discretion,  may  notice  a  plain  error  not 
assigned.  As  the  above  rulings  of  the 
supreme  court  on  the  measure  of  damages 
were  not  assigned  as  errors  in  the  circuit 
court  of  appeals,  and  were  not  consid- 
ered by  it,  they  cannot  be  insisted  upon 
here  as  grounds  for  reversal.* 

The  judgment  of  the  Circuit  Court  of 
Appeals  is  afi&rmed. 


UNITED  STATES,  Petitioner, 

V. 

NORTHERN   PACIFIC    RAILWAY    COM- 

PANY. 

(See  S.  C.  Reporter's  ed.  261-255.) 

Master  and  servant  —  safety  appliances 
—  transfer     trains  —  terminal     rail- 


ways. 

1.  Transfer  trains 
terstate  railway  carrier 
ter*8  orders,  and  under 
rule  which  requires  all 
such   speed   that   they 
vision,  over  a  terminal 
which    is   single   track, 
several  grade  highway 
ings,  are  subject  to  the 


operated  by  an  in- 
under  the  yardmas* 
the  single  operating 
trains  to  move  at 
can   be    stopped   at 
railway  a  part  of 
and   on   which   are 
and  railway  cross- 
requirement  of  the 


1  Compare  Davis  v.  Hines,  6  Ohio  St.  473, 
478;  Litchtenstadt  v.  Rose,  98  111.  643; 
Taylor  v.  Pierce,  174  111.  9,  12,  60  N.  E. 
1109;  Wilson  v.  Vance,  55  Ind.  584,  591. 
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Btittr  ApplIuiM  AcU  of  Marcli  £,  1699,1 
ud  Harch  2,  1003,  as  to  the  coupling  of 
train  brakea  so  aa  to  be  under  engine  con- 
trol, lince,  even  under  the  inadmisaible  sug- 
gesUoti  that  the  use  of  the  road  aa  part  of 
the  main  line  is  eecEntial  to  Uie  apphcation 
of  this  proviiion,  luch  requirement  would 
be  eatigned  in  a  case  like  the  one  at  bar, 
where  two  independent  railway  companies 
UM  the  road   for   freight  traina  under  air  I 

Hot4. — On  duty  and  liabilit 
Federal  and  state  railway  Sai 
pliance  Acts — see  notes  to  Chi 
ft  St.  P.  R.  Co.  V.  United  Si 
L.BJ..(N.S.)  473,  and  Uke  Sb( 
S.  R.  Co.  V.  Benson,  41  LR.A.(] 

As  to  whether  a  terminal  rail\ 
pany,  in  moving  interstate  ti 
within  Federal  Safety  Appliana 
see  note  to  Belt  R.  Co.  v.  Unitdi 
22  L.R.A.(N.8.)   582. 

ftaiiu  and  train  moT«m«ata  .«1 
meanlnc  of  the  Federal  Bal 
pllancff     Acta     aa     contraate 
mritdilng  oparationa. 
It  seems  to  be  well  settled  t 
haaled  by  a  switch  engine  betn 
railroad  yards  over  a  main  trad 
Bwitches  and  crossings,  and  ki 
transfer    trains,    are    trains,    i 
BWitching  operations,  within  th 
ing  of  the  Federal  Safety  Applii 
of  March  2,  1893,  and  its  am* 
which  forbids  the  operation  of  t 
vhieh  less  than  the  requisite  nu 
cars     are     controlled     by     air 
United  States  v.  Erie  R.  Co.  2! 
402,  69  L.  ed.  1019,  35  Sup.  < 
621;  United  States  v.  Chicago, 
R.  Co.  237  U,  S.  410,  59  L.  ed. 
Sup.  Ct.  Rep.  634;  Louisville  ft  J 
Co.  V.  United  States,  24^  U.  S. 
L.  ed.  757,  39  Sup.  Ct.  Rep.  355 
son,  T.  &  S.  F.  R.  Co.  v.  United 
117  C.  C.  A.  341,  193  Fed.  637; 
States  V.  Pere  Marquette  R.  Co.  ' 
220;  Chesapeake  &  O.  R,  Co.  v, 
States,  141  C.  C.  A.  439,  226  F 
United  States  v.  Galveston,  H.  &  H.  U. 
Co.   167   C.    C.  A.    101,   255   Fed.   755; 
United  States  v.  Gulf,  C.  &  S.  F.  R.  Co. 
167  C.  C.  A.  104,  255  Fed.  758;  La  Mere 
V.  Railway  Transfer  Co.  125  Minn.  159, 
145  N.  W.  imSj  Ann.  Caa.  1915C,  667; 
Kramer  v.  Chicago  &  N.  W.  R.  Co.  — 
Minn.  — ,  181  N.  W.  847. 

Thus,  a  transfer  train  of  freight  cars 
which  are  moved  over  main  tracks  and 
over  switches  leading  to  other  tracks,  and 
through  a  dark  tunnel  and  aeroaa  pas- 
senger tracks  in  their  operation  by  an 
interstate  railway  company  between  two 
of  its  yards,  which  lie  2  to  3}  miles 


control,  and  the  pataenger  traina  of  an- 
other company  crou  it. 
[For  other  casei.  aec  Maiter  (Dd  Serrant,   U. 

a.  3,  b,  Id  Dlieit  Bap.  C(.  IOCS.) 
Master  and  servant  —  safety  appliancw 

—  operation  on  other  than  main  line 

2.  The  requirement  of  the  Safety  Ap- 
pliance Acts  of  March  2,  1803,  and  Marcb 
I  2,  1003,  as  to  the  coupling  of  train  hrakea 

apart,  and  are  not  so  linked  together 
that  cars  may  be  moved  from  one  to 
another  with  the  freedom  which  is  usual 
and  essential  in  intrayard  movements, 
and  which  are,  in  actual  practice,  treated 
as  separate  yards,  is  a  train  within  the 
meaning  of  such  act.  United  States  ▼. 
Erie  R.  Co.  supra.  The  court  aaid: 
"They  were  made  up  in  yards  like  other 
trains,  and  then  proceeded  to  their  des- 
tination over  main-line  tracks  used  by 
other  freight  trains,  both  through  and 
local.  They  were  not  moving  ears  abont 
in  a  yard  or  on  tracks  set  apart  for 
switching  operations,  but  were  engaged 
in  main-line  transportation,  and  this  in 
circumstances  where  they  had  to  pasa 
through  a  dark  tunnel,  over  switches 
leading  to  other  tracks,  end  across  pas- 
senger tracks  whereon  trains  were  fre- 
quently moving.  Thus,  it  is  plain  that, 
in  common  with  other  trains  using  the 
same  main-line  tracks,  they  were  exposed 
to  hazards  which  made  it  essential  that 
appliances  be  at  hand  for  readily  and 
quickly  checking  or  controlling  their 
movements." 

So,  too,  the  term  "trains,"  as  ased  in 
such  act,  includes  transfer  trains  of 
freight  cars  carrying  no  caboose  or 
marker,  which  are  operated  by  yard  or 
switching  crews  of  an  interstate  railway 
company  between  freight  yards  in  dif- 
ferent states,  over  a  considerable  stretch 
of  mein-line  tracks  which  intersect  at 
grade  the  tracks  of  other  railway  com- 
panies. United  States  v.  Chicago,  B.  ft 
Q.  R.  Co.  237  U.  S.  410,  69  L.  ed.  1023, 
35  Sup.  Ct.  Rep.  634.  The  court  stated 
that  it  was  immaterial  that  the  trains 
carried  no  caboose  or  marker,  since  oth- 
erwise freight  trains  could  easily  be  put 
beyond  the  reach  of  the  statute,  and  its 
remedial  purpose  defeated.  Neither  is 
it  material  that  the  men  in  charge  were 
designated  as  yard  or  switching  crews, 
for  the  controlling  teat  of  the  statute's 
application  lies  in  ^he  essential  nature 
of  the  work  done,  rather  than  in  the 
names  applied  to  those  engaged  in  it. 

A  transfer  of  twenty-six  freight  cars 

as  a  unit  from  one  railway  terminal  to 

another,    for    delivery,    without    uneon- 

pling  or  Ewitehing  out  any  oar,  involving 

154  D.  8. 


UMITSD  STATES  y.  NORTHERN  PACIFIO  B.  CX). 


«a  as  to  be  under  engine  control,  Is  not 
limited  to  operations  on  main-line  tracks. 
[Por  other  cases,  see  Master  snd  Ssnrant,  II. 
a,  2,  h.  In  Digest  Sup.  Ct.  1008.] 

Master  and  servant  — safety  appliances 
—  cxtuplin^  of  train  bralces. 

3.  A  moving  locomotive  with  cars  at- 


tached is  without  the  requirement  of  the 
Safetj  Appliance  Acts  of  March  2,  1893, 
and  March  2,  1003,  as  to  the  coupling  of 
train  brakes  so  as  to  be  under  engine  con- 
trol, only  when  it  is  not  a  train,  as  where 
the  operation  is  that  of  switching,  classify- 


a  movement  for  a  distance  of  i  of  a 
mile,  and  necessitating  crossing  at  grade 
three  city  streets  once,  two  streets  twice, 
one  street  three  times,  and  a  main- 
track  movement  of  at  least  2,600  feet, 
with  two  stops  and  startings^on  the  main 
track, — is  a  train  movement  within  the 
meaning  of  such  act,  and  not  a  mere 
switching  operation.  Louisville  &  J. 
Bridge  Co.  v.  United  States,  249  U.  S. 
533,  63  L.  ed.  757,  39  Sup.  Ct.  Rep.  355. 

However,  in  Baker  v.  Grace,  —  Tex. 
Civ.  App.-r,  213  S.  W.  299,  it  was  held, 
distinguishing  United  States  v.  Erie  R. 
Co.  and  United  States  v.  Chicago,  B.  & 
Q.  R.  Co.  supra,  that  an  engine  and 
two  cars  used  solely  for  going  to  the  re- 
lief of  some  wrecked  or  derailed  car  at 
some  point  in  one  of  the  company's 
yards,  on  some  switch  track,  and  never 
commerce  in  the  hauling  of  any  kind  of 
commerce,  was  not  a  train  within  the 
meaning  of  such  act,  although,  in  going 
between  the  two  yards,  it  used  the  main 
line,  and  crossed  other  railroads  and 
•treat  crossings. 

United  States  v.  New  York  C.  &  H. 
B.  B.  Co.  205  Fed.  428,  which  held  that 
the  hauling  of  a  string  of  freight  cars 
by  a  switch  engine  between  two  railroad 
yards,  a  part  of  the  distance  being  over 
the  main  track  and  across  switches  and 
crossings,  was  not  within  the  Federal 
Safety  Appliance  Act,  relied  upon  Erie 
B.  Co.  V.  United  States,  116  C.  C.  A. 
649,  197  Fed.  287,  a  later  appeal  in 
which  (129  C.  C.  A.  307,  212  Fed.  853) 
rendering  the  same  decision,  was  re- 
versed by  the  United  States  Supreme 
Court  in  237  U.  S.  402,  59  L.  ed.  1019, 
35  Sup.  Ct.  Rep.  621.  In  view  of  the 
later  Supreme  Court  cases  cited  supra. 
United  States  v.  New  York,  C.  &  H. 
B.  R.  Co.  is  of  little  or  no  value  as  au- 
thority. 

Cars  coupled  together  and  hauled  a 
distance  of  2i  miles,  not  in  switching 
operations,  but  to  be  delivered  to  an- 
other crew,  are  a  train  although  there 
is  no  caboose  attached  or  marker  dis- 
played. United  States  v.  Grand  Trunk 
B,  Co.  203  Fed.  775. 

So,  too,  the  hauling  of  a  freight  car 
by  an  electric  motor  is  witffin  the  Fed- 
eral Safety  Appliance  Act.  Internation- 
al B  Co.  y.  United  States,  151  C.  C.  A. 
d33,  238  Fed.  317. 
45  li.  ed. 


And  in  Steams  v.  Chicago,  R.  I.  &  P. 
R.  Co.  166  Iowa,  566,  148  N.  W.  128,  the 
Feleral  statute  was  held  to  be  applicable 
to  the  case  of  a  refrigerator  car  being 
pushed  by  an  engine  from  the  railroad 
yards  to  a  freight  house  a  mile  away, 
since  they  were  required  to  cross  a  num- 
ber of  railway  and  street  crossings,  and 
went  for  some  distance  along  the  main 
line.  The  court  stated  that  the  only  ex- 
ception to  the  statute  that  it  would  feel 
disposed  to  make  would  be  a  case  of 
switching  or  spotting  cars  in  the  com- 
pany's own  yard. 

That  the  Federal  Safety  Appliance 
Act  does  not  apply  to  cases  of  switching 
operations  in  switch  yards  was  held  in 
Farrell  v.  Pennsylvania  R.  Co.  87  N.  J. 
L.  78,  93  Atl.  682;  Worley  v.  Southern 
R.  Co.  169  N.  C.  105,  85  S.  E.  397; 
WhaUey  v.  Philadelphia  &  R.  R.  Co.  248 
Pa.  298,  93  Atl.  1016,  writ  of  error  dis- 
missed in  241  U.  S.  689,  60  L.  ed.  1237, 
36  Sup.  Ct.  Rep.  549.  It  should,  per- 
haps, be  satisfied  that  these  cases  follow 
as  authority  Erie  R.  Co.  v.  United  States, 
116  C.  C.  A.  649, 197  Fed.  287,  the  basis 
of  the  decision  in  which  was  that  the 
movement  of  the  cars  under  considera- 
tion in  that  case,  although  between  yardbi 
treated  as  separate  yards,  in  reality,  ow- 
ing to  the  peculiar  conditions,  amounted 
to  a  switching  operation  in  one  contin- 
uous yard,  and  so  the  act  did  not  apply. 
The  same  decision  was  entered  in  a  sub- 
sequent appeal  (1129  C.  C.  A.  307,  212 
Fed.  853).  This  latter  decision  was  re- 
versed by  the  United  States  Supreme 
Court  in  237  U.  S.  402,  59  L.  ed.  1019, 
35  Sup.  Ct.  Rep.  621,  cited  supra,  on  the 
ground  that  the  movement  of  the  cars 
was  not  a  switching  operation,  but  was  a 
transfer  train  between  independent 
yards,  and  so  the  Act  did  apply.  As 
the  Worley,  Whalley,  and  Farrell  Cases 
were  purely  switching  operations,  they 
are  still  authority  for  the  view  that 
switching  operations  in  switch  yards  are 
not  within  the  meaning  of  this  act,  since 
the  Erie  R.  Co.  Case,  supra,  is  not  op- 
posed to  such  view. 

It  has,  however,  been  held  that  the 
Federal  Safety  Appliance  Act  applies 
to  a  switching  operation  the  object  of 
which  is  to  get  together  for  transfer 
outside  of  the  state  cars  which  have 
been  placed  upon  tracks  that,  in  general, 
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inKi.ftid   aaaembling   earl   witbin    rAilnwdi 
jards  for  the  purpose  of  making  up  trains.  | 
[For  other  ctatt,  see   Master  aad   ServaDt,  II. 
a,  2,  b,   iQ  DJgeiC  Sup.  Ct.   ia08.] 


ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  fori 
the  Eighth  Circuit  to  review  a  judg- 
ment which  afQrmed  a  judgment  of  the 
District  Court  for  the  District  of  Miu-' 
nesota  in  favor  of  defeadant  in  a  suit  byl 
the  United  States,  charging  vjolational 
of  the  Safety  Appliance  Acts.  Re- 
versed. 

See  Bame  case  below,  1C7  C.  C.  A.  31, 
255  Fed.  655. 

The  facts  are  stated  in  the  opinion. 

Assistant  Attorney  General  Adams 
argued  the  cause  and  Assistant  Attor- 
ney General  Frieraon  filed  a  brief  for 
petitioner : 

In  running  this  train  between  one 
yard  and  another,  defendant  was  nsinf; 
it  on  a  railroad  engaged  in  interstate 
commerce,  and  the  Safety  Appliance  Act 
applied. 

United  States  v.  Erie  R.  Co.  237  U.  8. 
402,  59  L.  ed.  1019,  35  Sup.  Ct.  Rep.  621; 
United  States  v.  Chicago,  B.  &  Q.  R.  Co. 
237  U.  S.  410,  59  L.  ed.  1023,  35  Sup.  Ct. 
Rep.  634;  Louisville  &  J.  Bridge  Co. 
T.  United  States,  249  U.  S.  534,  63  L. 
ed.  759,  39  Sup.  Ct.  Rep.  355;  United 
States  T.  Brooklyn  Eastern  Dist  Ter- 
minal, 249  U.  S.  296,  63  L.  ed.  613,  39 
Sup.   Ct.  Rep.  283. 

Mr.  J>.  F.  L701UI  ai^ed  the  cause, 
and,  with  Mr.  Charles  W.  Bnnn,  filed  a 
brief  for  respondent: 


The  court  below  only  did  what  thi* 
court  did  in  the  ease  of  United  States  v. 
Erie  R.  Co.  237  U.  S.  402,  59  L.  ed.  1019, 
35  Sup.  Ct.  Rep.  621,  and  in  UniUd 
States  V.  Chicago,  B.  &  Q.  B.  Co.  237 
U.  S.  410,  69  L.  ed.  1023,  35  Sup.  a. 
Rep.  634. 

See  also  Louisville  ft  J.  Bridge  Co. 
V.  United  States,  249  U.  S.  534,  C3  L. 
ed.  757,  39  Sup.  Ct.  Rep.  355. 

Mr,  Justice  BrandeiB  delivered  the 
opinion  of  Hie  court: 

The  Northern  Pacific  Railway  Com- 
pany  owns  and  uses  in  interstate  com- 
merce a  terminal  railroad  along  tbe  wa- 
ter front  of  Duluth,  extending  from  Rice'i 
Foint  to  Furnace,  a  distance  of  4  miles. 
It  was  sued  in  the  district  court  of  the 
United  States  for  the  district  of  Minne- 
sota  for  violating  the  Safety  Appliance 
Act  *  by  operating  over  the  whole  of  this 
road,  in  September,  1916,  two  transfer 
trains,  without  complying  with  the  re- 
quirement that  85  per  cent  of  the  traio 
brakes  be  coupled  so  as  to  be  under  engine 
control.  One  train  consisted  of  a  looe- 
motive  and  forty-eight  cars,  the  other  of 
a  locomotive  and  forty  cars.  The  com- 
pany contended  that  the  provision  of  the 
Safety  Appliance  Act  did  not  control  the 
operation  because  this  terminal  road  was 
not  part  of  a  main  line;  that  neither  pas- 
senger nor  freight  trains,  through  or  local, 
moved  on  it;  that  on  it  trains  are  not 
operated  by  time-tables,  train  [25S] 
orders,  or  time  cards,  nor  is  the  use 
of  the  track  controlled  by  bloelc  signals; 
that  on  it  no  train  has  right  of  waj 
over  another;  but  that  there  the  stnf^e 
operating  rule  applies  which  requires 
alt  trains  to  move  at  such  speed  that 
they    can    be    stopped    at    vision,    and 


are  osed  to  make  up  and  transfer  inter- 
state cars.  Hurley  v.  Utinoia  C.  R.  Co. 
133  Minn.  101,  157  N.  W.  1005. 

There  is  no  violation  of  the  Safety 
Appliance  Act  of  Congress  in  moving 
empty  cars  in  trains  by  themselves  to  the 
shops  for  repairs.  Chicago  ft  N.  W.  R. 
Co.  V.  United  States,  21  L.R.A.(N.S.) 
690,  93  C.  C.  A.  450,  168  Fed.  236.  Tbe 
court  stated  that  the  object  of  the  Safe- 
ty Appliance  Statute  was  manifestly  to 
require  interstate  carriers  to  maintain 
their  rolling  stock  in  a  certain  condition 
of  safety.  It  could  not  have  been  the 
intention  of  Congress  to  impose  this  duty 
upon  carriers,  and,  at  the  same  time, 
deprive  them  of  the  only  practical 
method  of  meeting  its  requirements. 
Rolling  stock  must  necessarily  become  de- 
fective within  the  terms  of  these  atat- 
ISS  ~ 


utes,  both  by  use  and  by  accident  Re- 
pair shops  cannot  be  kept  on  wheels. 
Such  shops  cannot  be  brought  to  the  de- 
fective vehicle.  The  only  practical 
method  of  railroading  requires  that  sueh 
vehicles,  when  out  of  repair,  shall  be 
taken  to  the  shops ;  and  if  they  are 
wholly  excluded  from  commercial  use 
themselves,  and  from  other  vehtelM 
which  are  commercially  em{doyed,  thej 
do  not  fall  within  any  of  the  classes 
covered  by  the  Safety  Appliance  Aet. 

1  Act  of  March  2,  1B93,  chap.  IDS,  |  1. 
2;  Stat,  at  L.  531,  Comp.  Stal.  |  S6DS,  t 
Fed.  Stat.  Anno.  2d  ed.  p.  IISB,  aa  amended 
by  Act  of  March  2,  1903,  chap.  BTS,  |  t, 
32  SUt.  at  L.  943,  Comp.  SUt.  %  8014,  8 
Fed.  Stat.  Anno.  2d  ed.  p.  1188;  and  ordw 
of  Interstate  Commerea  Commisaion  dated 
Jane  «,  1910. 
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fliat  trains  are  under  the  yardmaster's 
orders.  The  company's  contention  was 
sustained  by  the  district  court,  which 
directed  a  verdict  for  defendant;  and 
the  judgment  entered  thereon  was  af- 
firmed by  the  circuit  court  of  appeals 
for  the  eighth  circuit.  167  C.  G.  A.  31, 
^&5  Fed.  655.  The  case  comes  here  on 
writ  of  certiorari.  249  U.  S.  697,  63  L. 
ed.  795,  39  Sup.  Ct  Rep.  388. 

These  additional  facts  are  material: 
The  road  for  a  distance  of  a  mile  at  the 
banning  and  for  less  at  the  end  is  single 
tnu;k.  It  crosses  at  grade  two  streets  on 
one  of  which  run  street  cars.  It  crosses 
at  grade,  at  five  places  in  all,  lines  of  three 
independent  railroad  companies  which  run 
freight  trains  to  piers  situated  between 
Bice's  Point  and  Furnace.  One  of  these 
companies  also  runs  passenger  trains 
aerofls  defendant's  tracks.  In  addition, 
two  other  independent  companies  use, 
imder  the  usual  tratfic-rigbt  agreements, 
about  a  mile  of  this  railroad  as  a 
part  of  their  freight  lines  to  piers 
situated  between  Rice's  Point  and  Far- 
Baee.  These  four  miles  of  railroad 
owned  by  the  Northern  Pacific  are  not. 
used  by  it  for  switching  or  assem- 
bling cars.  The  switching,  assembling, 
and  classification  of  cars  for  its  throu^^h 
and  local  freight  are  done  in  the 
Riee's  Point  yard,  where  there  are  fifty- 
ihre  tracks,  each  4,000  feet  long,  and  at 
Furnace,  where  there  are  fifteen  tracks, 
cars  are  also  switched  and  assembled.  At 
Berwind  and  Boston,  two  intermediate 
points,  where  there  are  respectively  nine 
and  six  tracks,  cars  are  frequently  set  out 
or  picked  up  by  transfer  trains.  The 
transfer  trains  here  in  question  appear  to 
have  run  solid  between  Rice's  Point  and 
Furnace.  Trains  are  run  by  the  North- 
em  Pacific  on  this  line  at  a  speed  varying 
from  3  to  18  miles  an  hour. 

[254]  The  company  contends  that  the 
rule  applied  in  the  United  States  ^. 
Erie  R.  Co.  237  U.  S.  402,  59  L.  ed. 
1019,  35  Sup.  Gt.  Rep.  621;  United 
States  V.  Chicago,  B.  &  Q.  R.  Co.  237 
U.  S.  410,  59  L.  ed.  1023,  35  Sup. 
Ct.  Rep.  634;  and  Louisville  &  J. 
Bridge  Co.  v.  United  States,  249  U.  S. 
534,  63  L.  ed.  757,  39  Sup.  Ct.  Rep.  355,« 
is  not  applicable,  because  here,  unlike 
those  cases,  no  part  of  the  trains'  journey 
was  performed  on  a  track  used  as  part  of 
the  main  line  of  the  Northern  Pacific  sys- 
tem. If  use  of  the  road  as  part  of  a 
main   line  were  essential   in  order  that 

STTiat  case  was  decided  by  this  court. 
Ipril  21,  1919.    The  decision  of  the  circuit 
sourt  of  appeals  in  the  case  at  bar  was 
rtndered  January  16,  1019. 
•5  li.  od. 


operations  on  it  be  controlled  by  the 
Safety  Appliance  Act,  the  requirefnent 
would  be  satisfied  in  this  case  by  tlie  fact 
that  two  independent  companies  use  the 
road  for  freight  trains  under  air  control, 
and  that  the  passenger  trains  of  another 
company  cross  it.  ''Not  only  were  these 
[the  defendant's]  trains  exposed  to  the 
hazards  which  that  provision  was  in- 
tended to  avoid  or  minimize,  bat,  unless 
their  engineers  were  able  readily  and 
quickly  to  check  or  control  their  move- 
ments, they  were  a  serious  menace  to  the 
safety  of  other  trains  which  the  statute 
was  equally  designed  to  protect."  United 
States  V.  Chicago,  B.  &  Q.  R.  Co.  supra. 
But  there  is  nothing  in  the  act  which  lim- 
its the  application  of  the  provision  here 
in  question  to  operations  on  main-line 
tracks.  The  requirement  that  train 
brakes  shall  be  coupled  so  as  to  be  under 
engine  control  is  in  terms  (32  Stat,  at 
L.  943,  chap.  976,  Comp.  Stat.  §  8614,  8 
Fed.  Stat  Anno.  2d  ed.  p.  1188)  appli- 
cable to  "all  trains  .  .  .  used  on  any 
railroad  engaged  in  interstate  commerce.'' 
It  is  admitted  that  this  railroad  is  en- 
gaged in  interstate  commerce;  and  the 
cases  cited  show  that  transfer  trains,  like 
those  here  involved,  are  'drains"  within 
the  meaning  of  the  act.  A  moving  loco- 
motive with  cars  attached  is  without  the 
provision  of  the  act  only  when  it  is  not  a 
train;  as  where  the  operation  is  that  of 
switching,  classifying,  and  assembling 
cars  within  railroad  yards  for  the  pur« 
pose  of  making  [255]  up  trains.  Con- 
gress has  not  imposed  upon  courts  ap- 
plying the  act  any  duty  to  weigh  the 
dangers  incident  to  particular  opera- 
tions; and  we  have  no  occasion  to  con- 
sider the  special  dangers  incident '  to 
operating  trains  under  the  conditions 
here  presented. 

The  judgment  of  the  United  States  Cir- 
cuit Court  of  Appeals  is  reversed. 


UNITED  STATES   OF   AMERICA,   Appt., 

v. 

LEHIGH  VALLEY  RAILROAD  COMPANY, 
Lehigh  Valley  Coal  Company,  et  al. 

(See  S.  C.  Reporter's  ed.  255-271.) 

Monopoly  —  unlawful   combination   *- 
carrier  and  coal  company. 

1.  A  railway  company  which,  in  com- 
bination with  a  subsidiary  coal  company 
controlled  by  it  through  stock  ownership 
and  common  officers,  deliberately  enters 
upon  a  policy  of  making  extensive  pur- 
chases of  anthracite  land  tributary  to  the 
railway  company's  lines,  for  the  purpose 
of  controlling  tht  mining,  transportation. 
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United  States  v.  Delaware,  L.  &  W.  R. 
Co.  213  Fed.  240,  238  U.  S.  516,  59  L. 
ed.  1438,  35  Sup.  Ct.  Rep.  873. 

Interstate  commerce  would  none  the 
less  be  affected,  and  the  monopoly  in 
question  none  the  less  in  force,  even  if 
the  Lehigh  Railroad  had  dissociated  it- 
self at  the  mouth  of  the  mines  from  the 
coal  produced  and  purchased  by  the 
Lehigh  Coal  Company  by  transferring 
the  title  to  the  Lehigh  Coal  Sales  Com- 
pany. 

Rearick  v.   Pennsylvania,   203   U.   S. 

607,  512,  51  L.  cd.  295,  298,  27  Sup.  Ct. 
Rep.  159;  Dozier  v.  Alabama,  218  U.  S. 
124,  128,  54  L.  ed.  965,  967,  28  L.R.A. 
(N.S.)  264,  30  Sup.  Ct.  Rep.  649;  Loewe 
V.  Lawlor,  208  U.  S.  274,  52  L.  ed.  488, 
28  Sup.  Ct.  Rep.  301,  13  Ann.  Cas.  815; 
United  States  v.  Reading  Co.  226  U.  S. 
324,  367,  57  L.  ed.  243,  258,  33  Sup.  Ct. 
Rep.  90;  United  States  v.  Coombs,  12 
Pet.  72,  9  L.  ed.  1004;  W.  W.  Montague 
&  Co.  V.  Lowry,  193  U.  S.  38,  48  L.  ed. 

608,  24  Sup.  Ct.  Rep.  307;  Swift  &  Co.  v. 
United  States,  196  U.  S.  375,  398,  399, 
49  L.  ed.  518,  525,  25  Sup.  Ct.  Rep.  276 ; 
Employers'  Liability  Cases  (Howard  v. 
Illinois  C.  R.  Co.)  207  U.  S.  463,  52  L. 
ed.  297,  28  Sup.  Ct.  Rep.  141;  West  v. 
Kansas  Natural  Gas  Co.  221  U.  S.  229, 
55  L.  ed.  716,  31  Sup.  Ct.  Rep.  564; 
Gibbs  V.  McNeeley,  60  L.R.A.  152,  55 
C.  C.  A.  170,  118  Fed.  120. 

The  contract  of  March  1,  1912,  be- 
tween the  Lehigh  Coal  Company  and  the 
Lehigh  Coal  Sales  Company,  is,  in  and 
of  itself,  a  contract  in  restraint  of  trade, 
because  of  the  provisions  for  exclusive 
dealing  prohibiting  the  Lehigh  Coal 
Company  from  selling  to  any  other 
buyer,  and  prohibiting  the  Lehigh  Coal 
Sales  Company  from  buying  from  any 
other  seller. 

United  States  v.  Delaware,  L.  &  W.  R. 
Co.  238  U.  S.  516,  59  L.  ed.  1438,  35  Sup. 
Ct.  Rep.  873. 

The  fact  that  the  controlling  stock- 
holders of  the  Lehigh  Coal  Sales  Com- 
pany are  the  same  persons  as  the  con- 
trolling stockholders  of  the  Lehigh  Rail- 
road (even  though,  standing  alone,  it 
might  not  bring  the  transportation  by 
the  Lehigh  Railroad  of  a  commodity  be- 
longing to  the  Lehigh  Coal  Sales  Com- 
pany within  the  prohibition  of  the  com- 
modity clause)  in  itself  negatives  any 
dissolution  of  the  monopoly. 

United  States  v.  Union  P.  R.  Co.  226 
U.  S.  470,  57  L.  ed.  306,  33  Sup.  Ct.  Rep. 
162. 

If  a  transaction  violates  eonstitutional 
enactments    of    Congress    such   as   the 
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Anti-trust  Act  has  been  held  to  be,  it  is 
immaterial  whether  or  not  the  transac- 
tion has  the  sanction  of  state  law. 

Northern  Securities  Co.  v.  United 
States,  193  U.  S.  197,  346,  48  L.  cd.  6T9, 
705,  24  Sup.  Ct.  Rep.  436;  United  SUtes 
V.  Union  P.  R.  Co.  226  U.  S.  61,  86,  57  L. 
ed.  124, 133,  33  Sup.  Ct.  Rep.  53. 

Nor  would  it  make  any  difference  if 
the  combination  denounced  as  illegal  by 
the  Anti-trust  Act  had  existed  prior  to 
the  passage  of  that  act  under  the  au- 
thority of  valid  state  laws. 

United  States  v.  Trans-Missouri 
Freight  Asso.  166  U.  S.  290,  342,  41  L. 
ed.  1007,  1028,  17  Sup.  Ct.  Ecp.  640; 
Standard  Oil  Co.  v.  United  States,  221 
U.  S.  1,  55  L.  ed.  617,  34  L.B.A.(N.8.) 
834,  31  Sup.  Ct.  Rep.  502,  Ann.  Gas. 
1912D,  734;  United  States  ▼.  American 
Tobacco  Co.  164  Fed.  700,  221  U.  S.  106, 
176,  55  L.  ed.  663,  692,  31  Sup.  Ct.  Sep. 
632;  Boyd  v.  New  York  &  H.  B.  Co. 
220  Fed.  174. 

The  law  of  Pennsylvania,  even  as  eon- 
strued  by  defendants,  has  never  done 
more  than  permit  a  railroad  company  to 
acquire  an  interest  in  the  stocks  of  coal 
mining  companies,  and  in  some  instances 
an  interest  in  coal  mines.  The  law  of 
Pennsylvania,  construe  it  as  broadly  as 
we  may,  has  never  authorized  a  railroad 
company  to  monopolize  the  business  of 
shipping  coal  or  any  other  commodity 
over  its  line,  as  the  Lehigh  Railroad  has 
done.  It  has  never  authorized  a  railroad 
company,  by  all  manner  of  rebates  and 
preferences,  to  build  up  the  business  of 
one  mining  company,  in  which  it  bad  aa 
interest,  at  the  expense  of  all  others 
shipping  over  its  road,  as  the  Lehigh 
Railroad  has  done. 

United  States  Teleph.  Co.  v.  Central 
U.  Teleph.  Co.  122  C.  C.  A.  86,  202  Fed, 
66;  Standard  Sanitary  Mfg.  Co.  v. 
United  States,  226  U.  S.  20,  49,  57  L.  ed. 
107,  117,  33  Sup.  Ct.  Rep.  9;  Penn- 
sylvania R.  Co.  V.  Com.  3  Sadler  (Pa.) 
83,  7  Atl.  368;  United  States  v.  Dela- 
ware &  H.  Co.  164  Fed.  215;  Penn- 
sylvania R.  Co.  V.  Duncan,  111  Pa.  352^ 
5  Atl.  742;  Philadelphia  &  R.  R.  Co.  v. 
Patent,  1  Sadler  (Pa.)  467,  17  W.  N.  C. 
198,  5  Atl.  747;  United  States  v.  Read- 
ing  Co.  226  U.  S.  324,  57  L,  ed.  243,  33 
Sup.  Ct.  Rep.  90;  New  York,  N.  H.  &  H. 
R.  Co.  V.  Interstate  Commerce  Commis- 
sion, 200  U.  S.  361,  50  L.  ed.  515,  26 
Sup.  Ct.  Rep.  272;  Chincleclamouche 
Lumber  A  Boom  Co.  v.  Com.  100  Pa. 
445. 

The  engrossing  by  a  railroad  of  vir- 

toally  the  entire  trade  in  coal  trans- 
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ported  over  its  line  is  illegal  or  against 
the  public  interests,  notwithstanding 
competition  in  the  markets  of  the  coun- 
try with  coal  shipped  over  other  rail- 
roads. 

Atty.  Gen.  v.  Ckeat  Northern  R.  Co. 
29  L.  J.  Ch.  N.  S.  799,  6  Jur.  N.  S.  1006, 
8  Week.  Rep.  566;  New  York,  N.  H.  & 
H.  R.  Co.  V.  Interstate  Commerce  Com- 
mission, 200  U.  S.  361,  50  L.  ed.  515,  26 
Sup.  Ct.  Rep.  272;  United  States  v. 
Reading  Co.  226  U.  S.  324,  57  L.  ed. 
243,  33  Sup.  Ct.  Rep.  90;  United  States 
v.  Union  P.  R.  Co.  226  U.  S.  61,  83,  57 
L.  ed.  124,  132,  33  Sup.  Ct.  Rep.  53; 
Northern  Securities  Co.  v.  United  States, 
193  U.  S.  197,  363,  48  L.  ed.  679,  711,  24 
Sup.  Ct.  Rep.  436;  United  States  v. 
Trans-Missouri  Freight  Asso.  166  U.  S. 
290,  336,  41  L.  ed.  1007,  1026,  17  Sup. 
Ct  Rep.  640;  Pearsall  v.  Great  North- 
em  R.  Co.  161  U.  S.  647,  676,  40  L.  ed. 
838,  848,  16  Sup.  Ct.  Rep.  705. 

While  a  bad  intent  may  render  il- 
legal acts  otherwise  innocent,  a  good  in- 
tent can  never  afford  legal  justification 
for  doing  that  which  is  prohibited. 

United  States  v.  Reading  Co.  226  U.  S. 
324,  370,  67  L.  ed.  243,  259,  33  Sup.  Ct. 
Rep.  90;  International  Harvester  Co.  v. 
Missouri,  234  U.  S.  199,  209,  58  L.  ed. 
1276,  1281,  52  L.RA.(N.S.)  525,  34  Sup. 
Ct.  Rep.  859;  United  States  v.  Trans- 
Ifissouri  Freight  Asso.  166  U.  S.  200, 
324,  41  L.  ed.  1007,  1022,  17  Sup.  Ct. 
Rep.  640;  United  States  v.  Joint  Traffic 
Asso.  171  U.  S.  605,  43  L.  ed.  259,  19 
Sup.'  Ct.  Rep.  25;  United  States  v. 
Union  P.  R.  Co.  226  U.  S.  61,  88,  57 
L.  ed.  124,  134,  33  Sup.  Ct.  Rep.  53; 
United  States  v.  Patten,  187  Fed.  672; 
Anthracite  Rate  Case,  35  Inters.  Com. 
Rep.  220. 

Railroads  are  not  exempt  from  the 
Anti-trust  Law  because  they  are  sub- 
ject to  the  Act  to  R^ulate  Commerce. 

United  States  v.  Trans-Missouri  Asso. 
166  U.  S.  290,  312-326,  41  L.  ed.  1007, 
1018-1022,  17  Sup.  Ct.  Rep.  540 ;  United 
States  V.  Joint  Traffic  Asso.  171  U.  S. 
606,  43  L.  ed.  259,  19  Sup.  Ct.  Rep.  25; 
Northern  Securities  Co.  v.  United  States, 
193  U.  S.  197,  48  L.  ed.  679,  24  Sup.  Ct. 
Rep.  436;  United  States  v.  Union  P.  R. 
Co.  226  U.  S.  61,  57  L.  ed.  124,  33  Sup. 
Ct.  Rep.  63;  Standard  Oil  Co.  v.  United 
SUtes,  221  U.  S.  1,  77,  78,  55  L.  ed.  619, 
662,  34  L.R.A.(N.S.)  834,  31  Sup.  Ct. 
Rep.  602,  Ann.  Cas.  1912D,  734. 

It  is  not  essential  for  the  purposes  of 
this  proceeding  under  the  Anti-trust  Act 
that  the  court  decide  specifically  that  the 
transactions  in  question  do  constitute 
violations  of  the  Act  to  Regulate  Com- 
46  It.  ed. 


merce.  It  is  enough  that  it  be  satisfied 
that  they  are  not  normal  means  of  in- 
dustrial development. 

Swift  &  Co.  V.  United  States,  196  U. 
S.  375,  402,  49  L.  ed.  518,  527,  25  Sup. 
Ct.  Rep.  276 ;  United  States  v.  Pacific  & 
A.  R.  &  Nav.  Co.  228  U.  S.  87,  105,  57 
L.  ed.  742,  748,  33  Sup.  Ct.  Rep.  443; 
Meeker  v.  Lehigh  Valley  R.  Co.  106  C. 
C.  A.  94,  183  Fed.  548. 

Where,  as  here,  the  transactions 
amount  to  a  departure  from  the  carrier^s 
published  rates,  or  involve  discrimina- 
tions on  their  fact,  no  prior  administra- 
tive ruling  by  the  Interstate  Commerce 
Commission  is  necessary  as  a  condition 
precedent  to  an  attack  upon  them  in  the 
courts. 

Pennsylvania  R.  Co.  v.  International 
Coal  Min.  Co.  230  U.  S.  184,  196,  197, 
57  L.  ed.  1446,  1451,  33  Sup.  Ct.  Rep. 
893,  Ann.  Cas.  1915A,  315;  Mitchell  Coal 
A  Coke  Co.  V.  Pennsylvania  R.  Co.  230 
U.  S.  247,  255,  260,  57  L.  ed.  1472,  1476, 
1477,  33  Sup.  Ct.  Rep.  916;  American 
Sugar  Ref.  Co.  v.  Delaware,  L.  &  W.  R. 
Co.  125  C.  C.  A.  251,  207  Fed.  733; 
Hocking  Valley  R.  Co.  v.  United  States, 
127  C.  C.  A.  285,  210  Fed.  735,  234  U. 
S.  757,  58  L.  ed.  1579,  34  Sup.  Ct.  Rep. 
675;  United  States  v.  Union  Stock  Yard 

6  Transit  Co.  226  U.  S.  286,  308,  57 
L.  ed.  226,  235,  33  Sup.  Ct.  Rep.  83; 
Vandalia  R.  Co.  v.  United  States,  141 
C.  C.  A.  469,  226  Fed.  713;  Central  R. 
Co.  v.  United  States,  143  C.  C.  A.  569, 
229  Fed.  501. 

The  Lehigh  Coal  Company  and  Coxe 
Brothers  &  Company,  Inc.,  are  mere  in- 
strumentalities of  the  Lfchigh  Railroad. 
Therefore  the  Lehigh  Railroad  has  an 
interest  in  coal  owned  by  either  of  them, 
and  coal  mined  by  either  of  them  is 
mined  under  its  authority. 

United  States  v.  Lehigh  Valley  R.  Co. 
220  U.  S.  257,  55  L.  ed.  458,  31  Sup.  Ct. 
Rep.  387;  United  States  v.  Reading  Co. 
183  Fed.  461,  226  U.  S.  342,  343,  57  L. 
ed.  249,  33  Sup.  Ct.  Rep.  90;  Interstate 
Commerce  Commission  v.  Baird,  194  U. 
S.  25,  48  L.  ed.  860,  24  Sup.  Ct.  Rep. 
563;  Lehigh  Valley  R.  Co.  v.  Rainey, 
112  Fed.. 487;  United  States  v.  Lehigh 
Valley  R.  Co.  220  U.  S.  257,  273,  274, 
55  L.  ed.  458,  463,  464,  31  Sup.  Ct.  Rep. 
387;  United  States  v.  Delaware,  L.  &  W. 
R.  Co.  238  U.  S.  516,  529,  59  L.  ed.  1438, 
1443,  35  Sup.  Ct.  Rep.  873. 

The  Lehigh  Coal  Sales  Company  like- 
wise is  but  a  mere  instrumentality  of 
the  Lehigh  Railroad.  Therefore,  the 
transfer  to  the  Lehigh  Coal  Sales  Com- 
pany of  the  title  to  coal  mined  by  the 
Lehigh  Coal  Company  and  Coxe  BrotVv- 
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en  A  Company,  Inc.,  does  not  dis-  221  D.  S.  1,  61,  55  L.  ed.  619,  645,  34 
■ooiate  the  Lehigh  Railra&d  from  euoh  L.B.A.(N.8.)  834,  31  Sup.  Ct.  Kep.  502, 
coal,  and  the  transportation  thereof  b}  Ann.  Cas.  1912D,  734. 
the  Lehigh  Railroad  violates  the  com-  The  situation  prior  to  March  1,  1912, 
modity  clause.  did  not  involve  any  restraint  or  mo- 
United  States  V.  Delaware,  K  ft  W.  R.  nopoly  of  a  port  of  trade  and  commerce. 
Co.  213  Fed.  240.  which  has  since  been  United  States  t.  Delaware  ft  H.  Co. 
reversed  by  this  court,  238  U.  S.  516,  59  164  Fed.  215,  213  U.  S.  366,  402,  53  L.  ed. 
L.  ed.  1438,  35  Sup.  Ct.  Rep.  873;  836,  843,  29  Sup.  Ct.  Rep.  527;  Hays  t. 
Anthracite  Rate  Case,  35  Inters.  Com.  Com.  62  Pa.  513;  Hartwell  v.  Buffalo, 
Rep.  255.  R.  &  P.  R.  Co.  6  Pa.  Dist.  R.  212  i  Com. 
Attorney  General  Palmer  and  Solicitor  !;  'f?"""^,?''.*'*  ^''^P^e  Co  216  Pa.  108,- 
General  Kine-  also  filed  a  brief  for  an-  °*  ■*^"-  ^"^  °  ■*'"'■  ''^*-  ^*''^  Standard 
TwflUni  ^  "^  O'l  Co.  V.  United  States,  221  D.  S.  1,  55 
^^  L.  ed.  619,  34  L.R.A.(N.S.)  834,  31  Sup. 
Uessn.  Edfor  H.  Bolea  and  John  Q.  Ct.  Rep.  502,  Anii.  Cas.  1912D,  734; 
Johnson  argued  the  cause  and  filed  a  United  States  v.  Joint  Traffic  Asso.  171 
brief  for  appellees  on  original  argu-  U.  S.  567,  43  L.  ed.  286,  19  Sup.  Ct.  Eep. 
ment:  25;  Cincinnati,  P.  B.  S.  &  P.  Packet  Co. 
The  present  relationships  have  not  re-  v.  Bay,  200  U.  S.  179,  50  L.  ed.  428,  26 
suited  and  cannot  result  in  any  power  Sup.  Ct.  Rep.  208;  United  States  v. 
to  restrain  or  monopolize.  Union  P.  R.  Co.  226  U.  S.  61,  57  Ll  ed. 

Re  Greene,  52  Fed.  104;  United  States  124,  33  Sup.  Ct.  Hep.  53. 
V.  E.  C.  Knight  Co.  156  U.  S.  1,  39  L.  The  course  of  the  relations  between  the 
ed.  325,  15  Sup.  Ct.  Rep.  249;  Dneber  Lehigh  Valley  Railroad  Company  and 
Watchense  Mfg.  Co.  v.E.  Howard  Watch  the  Lehigh  Valley  Coal  Company  baa 
&  Clock  Co.  14  C.  C.  A.  14,  35  U.  8.  only  been  such  as  was  fully  authorized 
App.  IC,  66  Fed.  637;  United  States  v.  by  the  statutory  powers  of  the  com- 
Trans-Missouri  Freight  Asso.  166  U.  S.  panics,  has  not  been  against  public  in- 
290,41  L.ed.  1007,  17  Sup.  Ct.  Rep.  540;  terest,  and  has  not  involved  any  re- 
Hopkins  V.  United  States,  171  U.  S.  578,  straint  or  monopoly  of  any  part  of  trade 
43   L.    ed.    290,    19   Sup.    Ct.    Rep.    40;  or  commerce. 

United  States  v.  Heading  Co.  226  U.  S.  National  Bank  v.  National  Herkimer 
367,  57  L.  ed.  258,  33  Sup.  Ct.  Rep.  90;  County  Bank,  225  U.  S.  178,  56  L.  ed. 
United  States  v.  Winslow,  227  U.  S.  1042,  32  Sup.  Ct.  Rep.  633;  Re  Allied 
202,57  L.  ed.  481,  33  Sup.  Ct.  Rep.  253;  Unlawful  Rates,  7  Inters.  Com.  Rep. 
United  States  v.  Patten,  226  U.  S.  525,  33;  Haddock  v.  Delaware,  L.  ft  W.  «. 
67  L.  ed.  333,  44  L.R,A,(N.S.)  325,  33  Co.  3  Inters.  Com.  Rep.  302;  Gamble- 
Sup.  Ct.  Rep.  141;  Bigelow  v.  Caiumet  Robinson  Commission  Co.  v.  Chicago  ft 
ft  H.  Min.  Co.  167  Fed.  704;  W.  W,  N.  W.  R.  Co.  21  L.R.A.(N.S.)  982,  94 
Montague  ft  Co.  v.  Lowry,  193  U.  S.  38,  C.  C.  A.  217,  1C8  Fed.  161,  16  Ann.  Cas. 
48  K   ed.   608,  24  Sup.  Ct.    Rep.  307;  613. 

Northern  Securities  Co.  v.  United  States,  Joint  ownership  of  stock  does  not  con- 

193  U.  S.  197,  48  L.  ed.  679,  24  Sup.  Ct.  stitute    an    interest,    direct  or   indirect, 

Rep.  436;  Marian  Coal  Co.  v.  Delaware,  within  the  meaning  of  the  eommoditiaa 

L.  ft  W.  R.  Co.  24  Inters.  Com.  Rep.  140,  clause. 

25  Inters.  Com.  Rep.  14;  Plymouth  Coal  First  Commodities  Clause  Case  (Unit- 
Co.  v.  Lehigh  Valley  R.  Co.  36  Inters,  ed  States  ei  re!.  Atty.  Gen.  v.  Delaware 
Com.  Rep.  140;  G.  B.  Markle  Co.  v.  &  H.  Co.)  213  U.  S.  36C,  53  L.  ed.  836, 
Lehigh  Valley  R.  Co.  37  Inters.  Com.  23  Sup.  Ct.  Rep.  527;  United  States  v. 
Rep.  441;  Peale  v.  Central  R.  Co.  18  In-  Delaware,  L.  &  W.  R.  Co.  238  U.  S.  516, 
ters.  Com.  Hep.  25;  Tesas  ft  P.  R.  Co.  v.  526,  59  L.  ed.  1438,  1442,  35  Sup.  Ct. 
Abilene  Cotton  OU  Co.  204  U.  S.  426.  51  Rep.  873. 

.    L.  ed.  553,  27  Sup.  Ct.  Rep.  fco,  9  Ann.       „     „   w   nn.  .*„       j  .w 

Cas.  1075    Robinson  v.  Baltimore  &  0.  ^'-  ^:  ^-  Wle»ton  argoed  the  caua. 

B.  Co.  222  U.  8.  506,  56  L.  ed.  288,  32  °"    ""IT^LifP  afT       k '■  *  f      7U' 

Sup.    Ct.    Rep.    114;    United    States    v.  *"""  "f^*"!;  "  *^  "   ''"^'  *"   ">• 

Delaware  ft  H.  Co.  164  Fed.  215;  Bald  ^^'^^  ^""fy  Coal  Company: 

Eagle  Valley  E.  Co.  v.  Nittany  Valley  So  far  as  the  "cquiBition  of  the  capital 

B.  Co.  171  Pa.  284,  29  L.R.A.  423,  50  stock  of  the  Lehigh  Coal  Company  by 

Am.  St.  Rep.  807,  33  Atl.  239;  United  the   Lehigh   Railroad    Company   is  con- 

Statea  v.  American  Tobacco  Co.  221  U.  cemed,  it  was  a  perfectly  lawful  trana- 

S.  117,  55  L.  ed.  663,  31  Sup.  Ct.  Rep.  notion,    expressly    sanctioned    and    au- 

632;  Standard  Oil  Co.  v.  United  States,  thorized  by  statute. 
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Com.  V.  New  York,  L.  E.  &  W.  R.  Co. 
132  Pa.  592,  7  L.R.A.  634,  19  Ail.  291; 
Hartwell  v.  Buffalo,  R.  &  P.  R.  Co.  19 
Pa.  Co.  Ct.  231;  United  States  v.  Dela- 
ware ft  H.  Co.  164  Fed.  224. 

The  acquisition  of  the  capital  stock 
of  Coxe  Brothers  &  Company,  Incorpo- 
rated, by  the  Lehigh  Railroad  stands 
equally  upon  a  perfectly  lawful  basis. 

Both  from  the  very  nature  of  things, 
that  is,  the  comparatively  small  con- 
trol proportionately,  and  from  the  ac- 
tual facts,  that  is,  the  proof  of  what  has 
occurred  and  is  occurring,  none  of  the 
evils  of  monopoly  or  restraint  of  trade 
in  interstate  commerce  exist  in  this  case, 
nor  can  exist. 

Standard  Oil  Co.  ▼.  United  States, 
221  U.  S.  63,  61,  55  L.  ed.  642,  645,  34 
LR.A.(N.S.)  834,  31  Sup.  Ct.  Rep.  502, 
Ann.  Cas.  1912D,  734;  Herriman  v. 
Menzies,  115  Cal.  16,  35  L.R.A.  318,  56 
Am.  St.  Rep.  81,  44  Pac.  660,  46  Pac. 
730;  1  Bouvier's  Law  Diet.  p.  526. 

The  Lehigh  Coal  Company  is  not  en- 
gaged in  interstate  commerce. 

United  States  v.  Boyer,  85  Fed.  425; 
Re  Greene,  52  Fed.  113;  Pensacola 
Teleg.  Co.  v.  Western  U.  Teleg.  Co.  96 
U.  S.  1,  24  L.  ed.  708;  Brown  v.  Houston, 
114  U.  S.  622,  29  L.  ed.  257,  5  Sup.  Ct. 
Rep.  1091;  Coe  v.  Errol,  116  U.  S.  517- 
520,  29  L.  ed.  716,  717,  6  Sup.  Ct.  Rep. 
475;  Robbins  v.  Taxing  Dist.  120  U.  S. 
497,  30  L.  ed.  697,  1  Inters.  Com.  Rep. 
45,  7  Sup.  Ct.  Rep.  592;  Kidd  v.  Pear- 
son, 128  U.  S.  1,  32  L.  ed.  346,  2  Inters. 
Com.  Rep.  232,  9  Sup.  Ct.  Rep.  6;  Ar- 
kansas V.  Kansas  &  T.  Coal  Co.  96  Fed. 
359. 

There  is  no  legal  identity  between  the 
Lehigh  Railroad  Company  and  the  Le- 
high Coal  Company. 

United  States  ex  rel.  Atty.  Gen.  v. 
Delaware  &  H.  Co.  213  U.  S.  415,  53  L. 
ed.  851,  29  Sup.  Ct.  Rep.  527;  Exchange 
Bank  ▼.  Macon  Constr.  Co.  97  Ga.  1, 
33  L.R.A.  800,  25  S.  E.  328;  United 
States  V.  Lehigh  Valley  R.  Co.  220  U.  S. 
266,  55  L.  ed.  461,  31  Sup.  Ct.  Rep.  387 ; 
United  States  v.  Delaware,  L.  &  W.  R. 
Co.  213  Fed.  253;  Noyes,  Intercorporate 
Relations,  2d  ed.  295;  Pullman's  Palaee 
Car  Co.  V.  Missouri  P.  R.  Co.  115  U.  S. 
587,  29  L.  ed.  499,  6  Sup.  Ct.  Rep.  194; 
Shepp  V.  Schuylkill  Valley  Traction  Co. 
17  Montg.  Co.  L.  Rep.  52;  United  States 
V.  Stinson,  197  U.  S.  200,  49  L.  ed.  724, 
25  Sup.  Ct.  Rep.  426. 

Messrs.  F.  W.  Wheaton  and  Allan  Mc- 
Culloh  filed  a  brief  for  Coxe  Brothers  & 
Company. 

Mr.  NidiolM  W.  Hacker  argued  the 
•a  li.  ed. 


cause,  and,  with  Mr.  Everett  Warren, 
filed  a  brief  for  the  Lehigh  Valley  Coal 
Sales  Company: 

The  decisions  of  the  lower  courts  up- 
on questions  of  fact  will  be  followed 
unless  shown  to  be  clearly  erroneous. 

Brainard  v.  Buck,  184  U.  S.  99,  46 
L.  ed.  449,  22  Sup.  Ct.  Rep.  458 ;  United 
States  V.  Carter,  217  U.  S.  286,  301,  54 
L.  ed.  769,  773,  30  Sup.  Ct.  Rep.  515, 
19  Ann.  Cas.  594;  Dun  v.  Lumbermen's 
Credit  Asso.  209  U.  S.  20,  23,  52  L.  ed. 
6G3,  665,  28  Sup.  Ct.  Rep.  335,  14  Ann. 
Cas.  501;  The  Carib  Prince,  170  U.  S. 
655,  42  L.  ed.  1181, 18  Sup.  Ct.  Rep.  753. 

Those  presumptions  of  good  faith  and 
integrity  which  have  been  recognized 
for  ages  as  attending  human  action  have 
not  been  overthrown  by  any  legislation 
in  respect  to  common  carriers. 

Interstate  Commerce  Commission  v. 
Chicago  G.  W.  R.  Co.  209  U.  S.  108, 120, 
52  L.  ed.  705,  713,  28  Sup.  Ct.  Rep.  493. 

In  a  suit  in  equity  the  government  is 
subjected  to  the  same  rules  as  an  in- 
dividual respecting  the  burden  of  proof, 
quantity  and  character  of  evidence,  and 
presumptions  of  law  and  fact. 

United  States  v.  Stinson,  197  U.  S. 
200,  49  L.  ed.  724,  25  Sup.  Ct.  Rep.  426; 
Brent  v.  Bank  of  Washington,  10  Pet. 
614,  9  L.  ed.  554. 

The  essential  idea  of  monopoly,  all  au- 
thorities agree,  is  the  ability  to  control 
prices. 

United  States  v.  American  Tobacco 
Co.  221  U.  S.  106,  117,  55  L.  ed.  663,  31 
Sup.  Ct.  Rep.  632;  Standard  Oil  Co.  v. 
United  States,  221  U.  S.  1,  61,  55  L.  ed. 
619,  645,  34  L.R.A.(N.S.)  834,  31  Sup. 
Ct.  Rep.  502,  Ann.  Cas.  1912D,  734; 
Noyes,  Intercorporate  Relations,  2d  ed. 
1  711. 

A  contract  is  not  to  be  assumed  to 
contemplate  unlawful  results  unless  a 
fair  construction  requires  it  upon  the 
established  facts. 

Cincinnati  P.  B.  S.  &  P.  Packet  Co. 
V.  Bay,  200  U.  S.  179,  184,  50  L.  ed.  428, 
432,  26  Sup.  Ct.  Rep.  208. 

Messrs.  John  Hampton  Barnes  and 
Elihu  Root,  Jr.,  filed  a  brief  for  appellee, 
the  Girard  Trust  Company. 

Mr.  E.  V.  B.  Getty  filed  a  brief  for 
the  G.  B.  Markle  Company. 

Solicitor  General  Frierson  argued  the 
cause  for  appellant  on  final  argument. 

Messrs.  Nicholas  W.  Hacker,  F.  W. 
Wheaton,  and  Edgar  H.  Boles  argued 
the  cause  for  appellees  on  final  argu- 
ment. 
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Mr.  Justice  Ol&rks  delivered  the  opin-  pose  to  say  that  the  anthracite-prodae- 

ion  of  the  court :  ing  territory  is  very  restricted  io  area, 

This  is  an  appeal  from  a  decree  en-  it  all  being  within  seven  counties  of 
tered  in  a  suit  to  dissolve  the  intercor-  eastern  Pennsylvania,  with  the  knowa 
porate  relations  existing  at  the  time  deposits  underlying  only  309,760  ttcres 
it  was  commenced  in  March,  1914,  be-  of  land.  For  trade  purposes  it  is  di- 
tween  the  defendant  corporations,  other  vided  into  three  fields;  the  northerly  is 
than  Oirard  Trust  Company,  for  the  called  the  Wyoming  field,  the  next 
reasoD,  it  is  averred,  that  they  were  so  southerly  the  Lehigh  or  Middle  field, 
united  that  they  constituted  a  combina-  and  the  southerly  the  Schuylkill  field, 
tion  in  restraint  of  interstate  trade  and  The  lines  of  the  Railroad  Company  ex- 
commerce  in  anthracite  coal,  and  an  at-  tend  into  the  Wyoming  and  Lehigh 
tempt  to  monopolize  and  an  actual  fields,  but  to  only  one  colliery  in  the 
monopolization  of  a  part  of  such  com-  Schuylkill  field.  Much  the  greater  part 
merce,  in  violation  of  the  Anti-trust  Act  of  its  tonnage  is  derived  from  tbfl 
of  Congress  of  July  2,  1890  (26  Slat,  at  Wyoming  field,  and  four  fifths  of  it 
li,  209,  chap.  647,  Comp.  Stat.  §  8820,  9  moves  in  interstate  commerce. 
Fed.  Stat.  Anno.  2d  ed.  p.  644);  and  The  Railroad  Company  in  1913  owned 
also  for  the  alleged  reason  that  the  Le-  1,438  miles  of  main  line  and  a  total 
high  Valley  Railroad  Company  was  trackage  of  3,354  miles,  its  capital 
transporting  over  its  lines  of  railway  [259]  stock  was  $60,600,000,  its  funded 
anthracite  coal  in  which  it  had  an  in-  debt  was  $85,800,000,  its  total  assets  had 
tcrest,  in  violation  of  the  commodities  a  book  value  of  $182,700,000,  but  a  much 
clause  of  the  Act  of  June  29,  1906  (34  greater  actual  value,  and  it  carried  a 
Stat,  at  L  585,  chap.  3591,  Comp,  Stat,  larger  tonnage  of  anthracite  coal  than 
§  8503,  4  Fed.  Stat.  Anno.  2d  ed.  p.  ^^y  otl>er  railroad  in  the  country, — over 
359).  13,000,000  tons  in  1913,  this  being  18.81 

[258]  It  will  be  necessary  to  consider  per   cent    of    the    total    69,000,000    tons 

only  the  relations  and  activities  of  the  shipped  over  all  railroads  in  that  year. 

Lehigh  Valley  Railroad  Company,  here-  I"    1864    the    Railroad    Company,    by 

inafter    designated    the    Railroad    Com-  merger  with  a  coal  company,  acquired  a 

pany,  the  Lehigh  Valley  Coal  Company,  small    acreage   of   anthracite- con  tain  ing 

designated  the  Coal  Company,  and  the  land,  and  thereupon  added  the  mining, 

Lehigh  Valley  Coal  Sales  Company,  de-  shipping,  and  selling  of  coal  to  its  duties 

eignafed  the  Sales  Company.  ^^  *  carrier. 

A  condensed  history,  chiefly  admitted,  The   annual    reports  of  the  Railroad 

of    the    organization,    stock    ownership,  Company  show  that,  as  early  as  1868,  it 

and  conduct  of  these  three  companies,  entered  upon  the  policy  of  acquiring  by 

and  thi'  application  to  the  facts  thus  de  purchase    and    lease   the   control    of   as 

veloiwd   of  fullv   established  principles.  """'''  "^  possible  of  the  anthracite-coal- 

of  law    will  he  "decisive  of  the  case  containing  lands  tributary  to  its  lines  of 

The 'limited  area  of  anthrncile-pro  railroad,  for  the  purpose  of  preventing, 
ducins:  territory,  its  relation  to  the  in-  ■""-  "'"='',  '^  l'"d  become  established,  of 
terstate  transportation  system  and  suppressmg,  competition  m  the  carrying 
markets  of  our  country,  and  the  various  <»fj°*I  "'■."et  '  '"*"'""^  ''"*''  *"  "■"'■ 
attomptB  to  monopolize  and  control  the  ^  Thu™  the  annual  report  of  the  Corn- 
great  railway  tonnage  originating  there-  f„,  jg^g  g,,„„^  ^^^^  i^  l,„^i  been 
in,  have  all  been  so  often  described  in  jjet/rmined  that  it  was  of  "the  utmost 
reported  cases,  that  they  need  not  be  importance"  to  the  future  welfare  of 
repeated  here  in  detail.^  the  company  to  secure  "control  of  ton- 

II    will    MiOiee    for   our  present   pur-  ^^gg  f^om  regions  having  other  outlets 

ifnited  Stuti's  v.  Reading  Co.  183  Fed.  t»>   markets,"    the    Company,    by   merger 

427 1  United  f^tutps  V.  Reading  Co.  226  Fed.  or    two    coal    companies,    obtained    coal 

229;   United   Slates  v.   Delaware   &  H.  Co.  lands    which    secured    to    it    the    whole 

213  U.  S.  360.  .''i3  L.  ed.  »3S,  29  Sup.  Ct.  trade   of  the   Hazelton    coal    field,   and 

Rep.  527;   United  States  v.   Lehigh  Valley  "the    withdrawal   from    competition"   of 

R.  Co.  220  U.  S.  257.  55  h.  ed.  458.  31  Sup  a     business     so    large     as     to     greatly 

?-^°t.  if.'fco"°ii''u'i!"5io,  S'ra:  ■'™5"'»  "• "'"'""  p"»p«"" "  "■• 

S8  Sup   Ct.  Rep.  90;  United  States  ».  Read-  portion    of    the    coal    trade    from    eaflb 

Ing  Co.  253  U.  S.  26,  04  L.  ed.  760,  40  Sup.  region  by  the  purchase  of  interests  in 

Ct.  Rep.  426.  companies  owning  lands  on  or  near  the 

ate  tft4  V.  s. 
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several  branches  of  the  Company  was 
approved  and  ''continued." 

In  1871  it  is  reported:  "We  have 
continued  to  acquire  interests  in  coal 
lands  situated  in  our  various  regions." 

In  1872,  after  detailing  the  purchase 
for  $2,000,000  of  5,800  acres  of  land 
having  upon  it  ten  collieries,  the  report 
of  the  Company  declares  that,  ''should 
there  be  a  corresponding  [260]  increase 
for  a  year  or  two  more,  the  total  con- 
sumption will  so  nearly  equal  the  full 
capacity  bf  the  mines  for  production  as 
to  render  unnecessary  all  attempts  to 
regulate  or  control  the  trade.** 

After  reciting  that  a  contract  had 
been  entered  into  granting  to  the  Dela- 
ware, Susquehanna,  &  Schuylkill  Hail- 
road  Company  trackage  rights  to  tide- 
water, the  report  of  the  Railroad  Com- 
pany for  1894  continues,  saying  that 
there  is  thereby  assured  to  the  Com- 
pany "an  important  traffic  .  .  .  for 
which  several  outlets  existed,  and  which 
had  been  in  contention  for  some  time 
previous.  It  also  removes  an  incentive 
to  the  construction  of  further  new  lines 
into  the  territory  tributary  to  the  Le- 
high Valley  system." 

Although  in  1875  it  caused  the  Coal 
Company  (hereinafter  discussed)  to  be 
organized  for  the  purpose  of  taking  title 
to  coal  lands  then  owned  or  which  might 
thereafter  be  purchased,  and  although 
the  Anti-trust  Law  was  enacted  in  1890, 
nevertheless,  the  Railroad  Company  con- 
tinued its  policy  of  purchasing  for  con- 
trol, and  from  time  to  time  it  acquired 
and  took  in  its  own  name  the  title  to  ex- 
tensive tracts  of  coal  lands  and  to 
stocks  in  coal  companies.  Thus,  in  188r 
it  acquired  the  entire  capital  stock  o. 
the  Wyoming  Valley  Coal  Company,  th« 
owner  of  1,657  acres  of  anthracite  land; 
in  1900  it  acquired  the  entire  capita? 
itock  of  the  Westwood  Coal  Company,  a 
considerable  owner  of  anthracite  land; 
in  1901  it  acquired  the  entire  capital 
stock  of  the  Connell  Coal  Company;  and 
in  the  same  year  the  entire  capital  stock 
of  the  Seneca  Coal  Company,  the  owner 
of  1,308  acres  of  anthracite  land. 

In  the  years  prior  to  1905  the  Rail- 
road Company  made  a  number  of  other 
purchases  of  coal  land,  but  in  that  year 
it  made  its  largest  single  and  most  sig- 
nificant purchase,  when  it  acquired,  for 
the  sum  of  $17,440,000,  all  of  the  capital 
stock  of  Coxe  Brothers  &  Company, 
Inc.  This  company  was  the  largest  in- 
dependent coal  operator  then  [261]  on 
the  line  of  the  Railroad  Company,  and  its 
production  for  1905  exceeded  1,100,000 
tons.  It  not  only  owned  extensive  areas 
M  li.  ed. 


of  coal  land,  on  which  were  located 
eight  collieries,  but  it  was  also  owner  of 
all  of  the  capital  stock  of  the  Delaware, 
Susquehanna,  &  Schuylkill  Railroad 
Company,  which  owned  50  miles  of  rail- 
way which  served  other  large  independ- 
ent mines  in  addition  to  those  of  Coxe 
Brothers  k  Company,  Inc.  This  rail- 
road had  connections  with  the  Rea'ding, 
Pennsylvania,  and  New  Jersey  Central 
lines,  which  were  taken  up  or  fell  into 
disuse  when  the  control  of  it  passed  to 
the  defendant  Lehigh  Valley  Railroad 
Company.  The  Railroad  Company  con- 
tinued to  own  all  the  capital  stock  of 
Coxe  Brothers  &  Company,  Inc.,  to  the 
time  the  testimony  was  taken  in  this 
suit,  and  it  is  admitted  that  that  com* 
pany  then  held  in  fee  or  under  long  lease 
36,490  acres  of  land  in  the  anthracite 
field,  7,169  acres  of  which  were  known 
to  contain  anthracite  coal.  This  pur- 
chase was  confessedly  made  to  prevent 
the  diversion  of  traffic  to  other  lines, 
and,  while  the  company  was  continued 
in  form  as  a  separate  corporation,  the 
officers  and  directors  of  the  Coal  Com- 
pany were  made  its  officers  and  direct- 
ors, and  in  June  following  the  year  of 
the  purchase  its  directors  by  resolution 
provided  that  the  net  earnings  of  the 
company  should  be  paid  to  the  Railroad 
Company  without  the  formality  of  de- 
claring a  dividend,  and  this  practice  con- 
tinued until  1911. 

Thus,  this  important  coal  company 
and  its  railroad  became  a  mere  coal- 
producing  and  transporting  agency  of 
the  defendant  Railroad  Company. 

In  1874  the  state  of  Pennsylvania 
adopted  a  constitution  containing  the 
provision  that 

"No  incorporated  company  doing  the 
business  of  a  common  carrier  shall,  di- 
rectly or  indirectly,  prosecute  or  engage 
in  mining  or  manufacturing  articles  for 
transportation  over  its  works."  (Pa. 
Const.  1874,  art.  17,  §  5.) 

[262]  Prior  to  this  time  the  Railroad 
Company  had  been  a  large  owner,  miner, 
shipper,  and  seller,  as  well  as  carrier  of 
anthracite  coal,  and,  as  if  for  the  pur- 
pose of  complying  with  the  new  consti- 
tution of  the  state  from  which  it  de- 
rived its  franchise,  it  caused  the  Lehigh 
Valley  Coal  Company  to  be  created  in 
1875  by  the  consolidation  of  two  smaller 
companies.  This  company,  which  was 
organized  for  the  purpose  of  taking  title 
to  coal  lands  and  stocks  in  coal  com- 
panies, then  owned  or  thereafter  to  be 
acquired  by  the  Railroad  Company,  and 
to  conduct  the  business  of  mining, 
shipping,  and  selling  coal,  had  an  origi- 
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nftl  capital  of  $650,000,  which  was 
afterwards  increased  to  $1,965,000,  all 
of  which  has  been  owned  by  the  Rail- 
road Coiapaoy  from  the  beginning. 
Coal -producing  lands  and  stocka  in  vari- 
ous coal  companies  were  purchased  from 
time  to  time  by  the  Railroad  Company, 
directly  or  through  advances  of  mone> 
to  the  new  coal  company  for  that  pur- 
pose, title  thereto  being  taken  in  the' 
Coal  Company,  with  the  result:  that 
when  this  suit  was  commenced  that 
Company  admitted  itself  to  be  the  own 
er  of  64,229  acres  of  land  in  the  anthra- 
cite-producing regions,  of  which  24,74S 
acres  were  located  along  the  lines  of  the 
Railroad  Company;  that  the  funded 
debt  of  the  ^mpany  hnd  become  $2U,- 
000,000;  and  that  the  value  of  its  assets 
amounted  to  about  .$35,000,000.  Eight 
and  one-half  million  tons  of  anthracite, 
of  the  thirteen  millions  carried  by  the 
Railroad  Company  in  1913,  were  pro- 
duced by  this  Coal  Company  and  by 
Coxe  Brothers  &  Company,  Inc.,  owned, 
as  we  have  seen,  by  the  Railroad  Com- 
pany. The  combined  acreage  of  land.t 
owned  by  the  Coal  Company  and  by 
Coxe  Brothers  &  Company,  Inc.,  is  ad- 
mitted to  be  00,719  acres,  of  which  Gl,- 
238  acres  are  located  along  the  lines  of 
the  Railroad  Company.  The  annual  rc- 
porta  of  the  Coal  Company  show  that  in 
1903  5C.77  per  cent  of  the  coal  trans- 
ported over  the  railroad  was  produced  by 
the  Coal  Company  and  its  affilialed  com- 
panies; that  in  1906  the  percentage  pro- 
duced and  purchased  [263J  was  85.25 
per  cent  of  that  tran.sported ;  and  in  3907 
it  was  87.11  per  cent.  The  Interstate 
Commerce  Commission  found  that  in 
1008  the  company  controlled  95  per  cent 
of  the  tonnage  moving  over  its  line  to 
tidewater.  Meeker  v.  Lehigh  Valley  B. 
Co.  21  Inters.  Cora.  Rep.  129,  1&4. 

The  Railroad  Company  and  the  Coal 
Company  bad  usually  the  same  presi- 
dent, secretary,  treasurer,  and  auditor. 
and  the  latter  company  admits,  as  it 
most,  that  the  Railroad  Company,  "as 
the  owner  of  stock,  controls  and  long 
smca  has  been  controlling,  the  election 
of  its  directors."  The  Railroad  Com- 
pany constantly  advanced  large  sums  of 
money  to  the  Coal  Company  for  the 
purchase  of  property  and  for  operating 
capital.  The  total  of  these  advances 
to  the  year  1892  exceeded  $15,500,000 
which  amount,  however,  was  reduced  by 
operations  of  the  Coal  Company  to  $11,- 
800,000.  The  Coal  Company  never  paid 
any  dividends,  its  earnings  being  frank- 
ly treated  as  those  of  the  Railroad 
Company,  and  the  financial  and  other  re- 


lations  between  the  two  eom panics  wen 
so  intimate  and  interlaced  that  in  argn- 
ment  it  is  admitted  that,  "in  the  last 
analysis,  the  assets  of  the  Coat  Com- 
pany are  the  assets  of  the  Railroad  Com- 
pany." 

There  is  much  more  in  the  record  to 
like  effect,  but  aufRcient  has  been  stated 
to  make  it  clear  beyond  controversy  that 
the  Coal  Company  was  organized  and 
conducted  as  a  mere  agency  or  instru- 
mentality of  the  Railroad  Company,  for 
the  purpose  of  avoiding  the  legal  infirm- 
ity which  it  was  thought  might  inhere  in 
the  owning  of  coal  lands  and  in  the  con- 
ducting of  coal  mining,  shipping,  and 
selling  operations  by  the  Railroad  Com- 
pany, and  that  the  policy  of  purchasing 
and  leasing  coal  lands  tributary  to  its 
lines  for  the  purpose  of  controUing  in- 
terstate trade  and  commerce  in  anthra- 
cite coal,  and  of  preventing  and  sup- 
pressing competition  therein,  was  delib- 
erately entered  upon  by  the  Railroad 
Company,  and,  in  combination  with  its 
agency,  the  Coal  Company,  was  con- 
sistently pursued,  with  increasing  [264] 
energy  and  scope  after  the  passage  of 
the  Anti-trust  Act,  until  the  commence- 
ment of  this  suit,  unless  these  purposes 
and  results,  in  point  of  law,  were  modi- 
fled  and  cured  by  the  organization  in 
1912  of  the  Sales  Company,  and  by  the 
functions  which  it  performed, — which 
remain  to  be  considered. 

On  January  11,  1912,  the  board  of  di- 
rectors of  the  Railroad  Company  re- 
quested the  directors  of  the  Coal  Com- 
pany "to  consider  the  propriety  of  or- 
ganizing a  Sales  Company"  and  of 
entering  into  a  contract  with  it  when 
formed  "for  a  limited  time"  for  the  pur- 
chase and  sale  by  it  "of  the  coal  mined, 
purchased,  and  owned  by  the  Coal  Com- 
pany." The  board  also  requested  that 
the  privilege  of  subscribing  for  the 
stock  of  the  new  company  be  extended, 
"not  to  the  Railroad  Company,  but,  pro 
rata,  to  the  common  and  preferred  stock- 
holders of  the  Railroad  Company."  As 
if  anticipating  compliance  with  its  re- 
quest on  the  part  of  the  Coal  Company, 
of  which  it  owned  all  of  the  stock,  the 
officers  of  the  Railroad  Company  were 
authorized  at  the  same  meeting  of  the 
board  to  take  such  action  and  make  such 
conveyances  as.  might  be  deemed  neces- 
sary or  advantageous  in  perfecting  the 
sales  arrangement  with  the  new  com- 
pany to  be  organized,  and,  in  aid  of  the 
enterprise,  a  dividend  of  10  per  cent  on 
the  stock  of  the  Railroad  Company  was 
declared,  payable  on  February  26,  which 
amounted  in  the  aggregate  to  $6,060300. 
S»4  V.  S. 
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On  the  same  day  the  board  of  direct- 
ors o£  the  Coal  Company  resolved:  that 
the  new  Sales  Company  should  be  or< 
ganized,  as  requested  by  the  Railroad 
Company,  with  a  capital  stock  of  $10,- 
000,000,  but  that  only  $6,060,800  of  it 
should  be  issued;  that  when  the  new 
company  was  formed  the  Coal  Company 
should,  '4f  possible,"  contract  with  it 
for  a  'limited  time''  for  the  sale  to  it 
^of  all  coal  which  shall  be  mined,  pur- 
chased, owned,  or  acquired"  by  the  Coal 
Company  during  the  term  of  the  pro- 
posed contract,  so  that  the  title  to  suoh 
coal  should  vest  in  the  Sales  [205] 
Company  "before  the  transportation 
thereof  shall  be  commenced/' 

The  privilej^e  of  subscription  to  the 
capital  stock  of  the  new  company  was  re- 
stricted to  the  stockholders  of  the 
Railroad  Company. 

The  Sales  Company  was  promptly  or- 
ganized, and  the  minutes  of  the  compan> 
show  that  slightly  less  than  97  per  cent 
of  the  stock  was  subscribed  for  by  stock- 
holders of  the  Railroad  Company. 

The  Sales  Company  had  seven  direct- 
ors. One  of  these,  J.  W.  Skeele,  who 
was  also  elected  president,  had  been  gen- 
eral sales  agent  of  the  Coal  Company; 
another,  W.  R.  Evans,  had  been  assist- 
ant to  the  general  sales  ngcnt  of  the 
Coal  Company;  another,  L.  D.  Smith, 
was  a  director  of  the  Railroad  Company, 
and  a  fourth,  Paul  Moore,  was  a  son  of 
a  large  stockholder  in  the  Railroad  Com- 
pany. The  vice  president  of  the  Com- 
pany, Q.  N.  Wilson,  had  been  general 
auditor  of  the  Railroad  Company,  and 
the  treasurer,  W.  J.  Burton,  had  been 
employed  as  assistant  secretary  of  the 
Coal  Company. 

It  is  too  plain  for  discussion  that, 
with  a  company  thus  organized  and  of- 
ficered, the  making  of  a  contract  by  the 
Coal  Company  for  the  sale  of  all  of  its 
coal  to  the  Sales  Company  was,  in  sub- 
stance and  elTect,  making  a  contract 
with  itself,  the  terms  of  which  it  could 
determine  in  its  discretion. 

Immediately  after  the  orppanization  of 
the  Sales  Company,  the  anticipated  con- 
tract between  that  company  and  the 
Coal  Company  for  the  purchase  of  all 
the  coal  which  the  latter  might  mine  or 
purchase  was  entered  into  and  bears 
date  March  1,  1912.  This  contract  was 
to  continue  for  ten  years  unless  termi- 
nated in  the  manner  which  it  provides 
for,  and  its  terms  are  so  nearly  identi- 
cal with  the  earlier  Lackawanna  con- 
tract, which  is  considered  in  United 
SUtes  V.  Delaware,  L.  &  W.  R.  Co.  238 

U.  S.  516,  59  L.  ed.  1438,  35  Sup.  Ct. 
00  li.  ed. 


Rep.  873,  that  the  judge  who  tried  this 
case  below,  with  [266]  entire  propriety, 
says  that  the  differences  between  the  two 
are  "wholly  unsubstantial"  (226  Fed. 
401).  This  court  held  that  the  contract 
in  the  Lackawanna  Case  was  void  be- 
cause violative  of  the  provisions  of  the 
Anti-trust  Act  and  the  commodities 
clause  of  the  Act  to  Regulate  Commerce. 
The  discussion  of  the  Lackawanna 
contract  is  so  full  and  satisfactory  in 
238  U.  S.  516,  that  it  would  not  serve 
any  useful  purpose  to  comment  iu  de- 
tail upon  the  contract  which  we  have 
here.  It  will  suffice  to  say  that  the  pro- 
visions of  the  Lackawanna  contract, 
which  were  clearly  determinative  of  the 
former  decision  by  this  court,  are  plain- 
ly the  same  in  substance,  and  almost  ex- 
actly the  same  in  form,  as  those  in  the 
contract  we  are  considering,  viz.:  The 
agreement  of  the  Coal  Company  (1)  to 
sell  and  of  the  Sales  Company  to  buy  all 
of  the  coal  mined  by  the  Coal  Company 
from  lands  owned  or  leased  by  it,  to- 
gether with  all  coal  which  it  might  pur- 
chase; (2)  that  the  prices  to  be  paid 
for  the  more  important  grades  of  coal 
shall  be  65  per  cent  of  the  New  York 
prices, — the  two  contracts  are  in  pre- 
cisely the  same  words  in  this  respect; 

(3)  that,  with  negligible  exceptions,  the 
Sales  Company  is  to  sell  no  other  coal, 
for  itself  or  for  any  other,  than  that 
"purchased"   from   the   Coal   Company; 

(4)  that  the  Coal  Company  shall  lease 
all  of  its  facilities,  structures,  and 
trestles  to  the  Sales  Company;  (5)  that 
either  party  shall  have  the  right  to  abro- 
gate and  cancel  the  contract  upon  giv- 
ing to  the  other  six  months'  notice  of  its 
desire  so  to  do;  (6)  that  the  Sales  Com- 
pany shall  not  buy  coal  except  from  the 
Coal  Company, — a  provision  which  ex- 
cludes the  Sales  Company,  potentially  a 
strong  competitor,  from  the  market. 
The  Coal  Company  purchased  2,960,000 
tons  of  coal  in  1911,  in  addition  to  that 
which  it  mined. 

These  are  the  contract  provisions 
which  led  this  court,  in  the  former  case, 
to  hold  that  a  corporation  organized  and 
circumstanced  as  is  the  Sales  Company 
which  we  have  [267]  here — subject  to 
be  stripped  at  the  will  of  another  of  all 
of  its  business  and  of  all  its  facilities  for 
carrying  on  the  business  for  which  it 
was  incorporated — was  neither  an  "in- 
dependent buyer  nor  a  free  agent." 

Being  entirely  satisfied  with  the  rea- 
soning upon  which  the  Lackawanna  Case 
proceeds  to  its  conclusion,  we  hold  now, 
as  it  was  there  in  principle  held:  that 
the  purchase  in  form  by  the  Sales  Com- 

26S 


267-209  SUPREME  OOURT  OF  THE  UNITED  8TATE8.  Oct.  TOM, 

pany  did  not  so  dissociate  the  Railroad  respective  railways.    The  device  this  time 

Company    from    the    transportation    of  resorted  to  was  a  contract  to  purchase 

coal   in  which  it  was  interested  as  to  all    the   coal    produced    by    independent 

meet  the  requirements  of  the  law;  that  mines,  then  opened  or  which  might  there- 

the  contract,  nominally  of  purchase,  was  after  be  opened  by  the  vendors,  and  to 

so  calculated  to  restrain  interstate  trade  pay  therefor  65  per  cent  of  the  market 

AS  to  be  obnoxious  to  the  Anti-trust  Act  price   prevailing  at  tidewater  points  at 

of  Congress,  and  that  for  this  reason  it  New  York,  to  be  computed  from  month 

is  unlawful  and  void.  to  month  by  an  arbitrator  to  be  selected 

It  will  be  of  service  in  determining  the  by  agreement.  These  contracts  were  elab- 
purposes  of  the  defendant  Railroad  oratcly  considered  and  unsparingly  con- 
Company  with  its  corporate  subsidiaries  demned  by  this  court  in  the  case  which  is 
in  the  activities  thus  discussed,  to  recall  cited,  and  the  conclusion  reached  was 
the  history  of  the  defendant  Railroad  that  the  defendants  in  that  case  had  on- 
Company,  as  it  appears  in  the  decisions  lawfully  combined,  by  and  through  the 
of  this  and  of  other  courts.  instrumentality  of  the  65  per  cent  con« 

In  1892  the  defendant  Railroad  Com-  tract,  for  the  purpose  of  controlling  the 

pany  and  the  Central  Railroad  Company  sale  at  tidewater  of  the  independent  out- 

of  New  Jersey  leased  their  lines  of  rail-  put   of   anthracite   coal.     The  contracts 

way  for  the  term  of  999  years  to  the  were  declared  to  be  unlawful  and  were 

Reading  Railroad   Company,   a   parallel  ordered  canceled.     226  U.  S.  370,  371, 

competing  carrier,  extensively  engaged  in  373. 

mining,  marketing,  and  selling  anthracite  In  1911,  in  Meeker  &  Co.  v.  Lehigh 
coal.  This  combination,  had  it  become  Valley  R.  Co.  21  Inters.  Com.  Rep.  1^, 
operative,  would  have  gone  far  toward  154,  163,  the  Interstate  Commerce  Com- 
monopolizing  the  interstate  transporta-  mission  held  that  the  only  line  of  demar- 
tion  and  trade  in  anthracite  coal  of  our  cation  between  the  Lehigh  Valley  Rail- 
entire  country;  but  all  operations  under  road  Company  and  the  Lehigh  Valley 
the  lease  of  the  Central  Railroad  Com-  Coal  Company  was  one  of  bookkeeping; 
pany  of  New  Jersey  were  enjoined  by  that  the  Railroad  [269]  Company  "had 
the  New  Jersey  courts,  for  the  reason  monopolized  the  coal  field  served  by  it," 
that  it  was  deemed  to  be  in  restraint  of  and  that  it  had  been  guilty  of  unjust 
trade,  against  public  policy,  and  calcu-  discrimination  and  of  charging  unrea- 
lated  to  partially  destroy  competition  in  sonable  rates,  for  which  reparation  was 
the  production  and  sale  of  anthracite  awarded.  23  Inters.  Com.  Rep.  480. 
coal, — a  staple  commodity  of  the  state.  This  decision  was  sustained  by  this  court 
Stockton  V.  Central  R.  Co.  50  N.  J.  Eq.  in  Meeker  &  Co.  v.  Lehigh  Vallev  R. 
52,  17  L.R.A.  97,  24  Atl.  964.  There-  Co.  236  U.  S.  412,  59  L.  ed.  644,  P.U.R. 
upon  the  lease  of  defendant's  property  1915D,  1072,  35  Sup.  Ct.  Rep.  328,  Ann. 
was  abandoned  and  surrendered.  Cas.  1916B,  691. 

[268]  Six  years  later,  in  1898,  the  And  yet  again,  in  1915,  the  Interstate 
defendant  Railroad  Company  combined  Commerce  Commission,  after  an  investi- 
with  the  Reading  and  four  other  rail-  gr&tion  extending  over  three  years,  in 
way  companies  to  contribute  a  large  which  the  defendant  Railroad  Company 
sum  of  money,  which  was  successfully  and  all  other  initial  carriers  of  anthra- 
used  to  prevent  the  construction  of  a  cite  were  parties,  held  that  the  rates^ 
projected,  competing  line  of  railroad  charjged  by  the  defendant  and  other  car- 
from  the  anthracite  fields  to  tidewater,  riers  to  tidewater  and  to  certain  interior 
Of  this  enterprise  this  court  said:  "We  points  were  unreasonable;  that  by  track- 
are  in  entire  accord  with  the  view  of  age  and  other  arrangements  they  had  ex- 
the  court  below  in  holding  .  .  .  tended  advantages  to  their  subsidiary 
that  the  transaction  involved  a  con-  coal  companies,  to  the  prejudice  of  other 
certed  scheme  to  combine  for  the  pur-  shippers;  and  that  concessions  as  ob- 
pose  of  restraining  commerce  among  noxious  as  "direct  cash  rebates"  had  been 
the  states,  in  plain  violation  of  the  Act  ^^^^  ^  ^^^^  ^^^1  eompanies.  Re  Rates 
of  Congr^  of  July  2  1890.  United  ^  Transportation  of  Anthracite  Coal, 
States  V.  Reading  Co.  226  U.  S.  324,  355,  qk  t  *  n  t>  oo(\ 
57  L.  ed.  243,  253,  33  Sup.  Ct.  Rep.  90."  ^^  J^°^®^-.  ,'  ^^t^*  ,    '  ,    ,       ,    ^ 

Four  years  later,  in  1902,  the  defend-       ^his    history    of    almost    twenty-five 

ant  Railroad  Company  united  with  the  y^^rs  casts  an  illuminating  light  upon 

Reading  and  four  other  anthracite  car-  the  intent  and  purpose  with  which  the 

riers  in  a  combination  to  control  the  en-  combination   here   assailed   was   formed 

tire  tonnage  of  coal  produced  by  inde-  and    continued.      Standard    Oil    Co.    v- 

pendent  operators  along  the  lines  of  their  United  States,  221  U.  S.  1,  76,  55  L.  ed. 

264  254  U.  8. 
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ei9,  651,  34  L.R.A.(N.S.)  834,  31  Sup. 
€t  Rep.  502,  Ann.  Cas.  1912D,  734. 

Without  further  comment,  this  discus- 
sion of  the  record  requires  us  to  conclude 
that  it  is  clearly  established  that,  prior 
to  the  enactment  of  the  Anti-trust  Act, 
the  Railroad  Company,  in  combination 
with  its  Coal  Company  subsidiary,  de- 
liberately entered  upon  a  policy  of  mak- 
ing extensive  purchases  of  anthracite 
land  tributary  to  the  Railroad  Company's 
lines,  for  the  purpose  of  controlling  the 
mining,  transportation,  and  sale  of  coal 
to  be  obtained  therefrom,  and  of  pre- 
venting and  suppressing  competition, 
especially  in  the  transportation  and  sale 
of  such  coal  in  interstate  commerce,  and 
that  this  policy  was  continued  after  the 
passage  of  the  Anti-trust  Act  with  in- 
creasing energy  and  tenacity  of  purpose, 
with  the  result  that  a  [270]  practical 
monopoly  was  attained  of  the  transpor- 
tation and  sale  of  anthracite  coal  de- 
rived from  such  lands. 

The  area  of  the  anthracite  territory  is 
80  restricted  that  to  thus  obtain  control 
of  the  supply  of  such  coal  on  a  great  sys- 
tem of  railway  (the  amount  transported 
exceeded  one  fifth  of  the  entire  produc- 
tion of  the  country  for  the  year  before 
this  suit  was  commenced)  by  a  combina- 
tion of  corporations,  such  as  we  have 
here,  and  by  such  methods  as  we  have 
seen  were  employed,  effected  a  restraint 
of  trade  or  commerce  among,  the  several 
states,  and  constituted  an  attempt  to 
monopolize  and  an  actual  monopolization 
of  a  part  of  such  trade  or  commerce  in 
anthracite  coal,  clearly  within  the  mean- 
ing of  the  first  and  second  sections  of  the 
Anti-trust  Act  as  they  have  frequently 
been  interpreted  by  this  court.  Stand- 
ard Oil  Co.  V.  United  States,  221  U.  S. 
1,  61,  55  L.  ed.  619,  645,  34  L.R.A.(N.S.) 
834.  31  Sup.  Ct.  Rep.  502,  Ann.  Cas. 
1912D,  734;  New  York,  N.  H.  &  H.  R. 
Co.  V.  Interstate  Commerce  Commission, 
200  U.  S.  361,  392,  393,  50  L.  ed.  515,  521, 
532,  26  Sup.  Ct.  Rep.  272 ;  United  States 
V.  Union  P.  R.  Co.  226  U.  S.  61,  57  L. 
ed.  124,  33  Sup.  Ct.  Rep.  53;  Interna- 
tional Harvester  Co.  v.  Missouri,  234  U. 
8.  199,  209,  58  L.  ed.  1276,  1281,  52 
L.R.A.(N.S.)  525,  34  Sup.  Ct.  Rep.  859; 
United  States  v.  Delaware,  L.  &  W.  R.  Co. 
238  U.  S.  516,  533, 59  L.  ed.  1438, 1445,  35 
Sup.  Ct.  Rep.  873;  United  States  v.  Read 
ing  Co.  253  U.  S.  26,  64  L.  ed.  760,  40 
Sup.  Ct  Rep.  425. 

Since  we  have  also  found  that  the  con- 
tract between  the  Coal  Company  and  the 
46  L.  ed. 


Sales   Company  was  a  mere  device  to 

evade  the  commodities  clause  of  the  In* 
terstate  Commerce  Act,  and  therefore 
void,  it  results  that  the  decree  of  the  Dis- 
trict Court  must  be  reversed  and  the  case 
remanded,  with  instructions  to  enter  a 
decree,  in  conformity  with  this  opinion, 
dissolving  the  combination  effected 
through  the  intercorporate  relations  sub- 
sisting between  the  Lehigh  Valley  Rail- 
road Company,  the  Lehigh  Valley  Coal 
Company,  Coxe  Brothers  &  Company, 
Inc.,  the  Delaware,  Susquehanna,  & 
Schuylkill  Railroad  Company,  and  the 
Lehigh  Valley  Sales  Company,  with  such 
provisions  for  the  disposition  of  all 
shares  of  stock,  bonds,  or  other  evidences 
of  indebtedness,  and  of  all  property 
[271]  of  any  character,  of  any  one  of 
said  companies  owned  or  in  any  manner 
controlled  by  any  other  of  them,  as 
may  be  necessary  to  establish  their  en- 
tire independence  of  and  from  each 
other.  The  contract  of  March  1,  1912, 
between  the  Coal  Company  and  the 
Sales  Company,  must  be  decreed  to 
be  void,  and  all  contract  relations  be- 
tween the  two  companies  enjoined  which 
would  serve  in  any  manner  to  ren- 
der the  Sales  Company  not  entirely  free 
to  extend  its  business  of  buying  and  sell- 
ing coal  where  and  from  and  to  whom  it 
chooses,  with  entire  freedom  and  inde- 
pendence, so  that  it  may  in  effect,  as  well 
as  in  form,  become  an  independent  dealer 
in  coal,  and  free  to  act  in  competition,  if 
it  desires,  with  the  defendant  Coal  Com- 
pany or  Railroad  Company. 

As  to  the  New  York  &  Middle  Coal 
Field  Railroad  &  Coal  Company,  the  G. 
B.  Markle  Company,  the  Girard  Trust 
Company,  and  the  individual  defendants, 
the  bill  must  be  dismissed. 

Reversed  and  remanded  with  instruc- 
tions to  enter  a  decree  in  conformity  with 
this  opinion. 

The  Chief  Justice  and  Mr.  Justice 
Holmes,  while,  if  they  exercised  an  inde- 
pendent judgment,  would  be  for  affirm- 
ance, nevertheless  concur  in  the  conclusion 
now  announced  by  the  court  because  they 
consider  that  they  are  so  constrained  to 
do  in  virtue  of  the  controlling  effect  of  the 
previous  decisions  in  the  Lackawanna  and 
Reading  Cases  cited  in  the  opinion  of  the 
court. 

Mr.  Justice  McBeynolds  and  Mr.  Jus- 
tice Brandeis  did  not  take  part  in  the 

consideration  and  decision  of  this  case. 
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[2721  LEWIS  M.  HAUPT,  Appt.,  States    of    the    identical    eompenaation 

^*  specified;  or,  if  none  is  speeifled,  for 

UNITED  STATES.  reasonable  compensation. 

.«      «   r,   «       .    ,     ^    «^n  o^«  .  United  States  v.  Great  FaUs  Mfg.  Co. 

(See  S.  C.  Reporter's  ed.  272-279.)  112  U.  S.  645,  656,  28  L.  ed.  846,  860, 

United  SUtes  -  implied  contract  -  use  ^  ^''PoStt^J'-  q^i^^'q^'^^t  ^^^J' 

of  patented  InTentlon.  9^'J^l  ^'  ^;,5?l  ^^9,  61  L.  ed.  746, 

1.  Appropriations  by  Congress  for  the  '03,  37  Sup.  Ct.  Eep.  380;  Davis  v. 
construction  or  completion  of  a  project  for  Gray,  16  Wall.  203,  21  L.  ed.  447; 
creating  a  navigable  channel  in  accordance  Glavey  v.  United  States,  182  U.  S.  595, 
with  the  designs  and  specifications  of  a  45  L.  ed.  1247,  21  Sup.  Ct  Rep.  891. 
named  corporation  whi^  had  abandoned  its  Whether  the  terms  of  a  stetute  are 
own  effort  to  obtain  the  desired  channel  u^i^     and     clear     or    general     and 

clearly  implies  that  Congress  intended  to    «Ju:,^^„«    ♦!,-.  -^„-*    ;#  ^^..:ui^ -* 

give  an  ex^rimental  patented  construction  ambiguous,  the  court,  if  possible,  must 

embodied  in  such  designs  and  specifications  ascertain  and  give  effect  to  the  inten- 

a  fair  trial,  and  justifies  the  inference  of  tion  of  the  legislators,  if  necessary  sup- 

a  disposition,  but  not  a  contract,  to  pay  plying  words,  or  substituting  words  for 

for  the  use  of  the  patented  form  of  con-  others  inadvertently  used. 

struction  if  it  should  prove  to  be  valuable.  Stephens  v.  Cherokee  Nation,  174  U. 

^"^^laiSis^^rA  TDten^cT'iiSkl''  ^J^^9  L.  ed.  10^,  19  Sup.  Ct.  Rep. 

United  States  -  Implied  contract  -  use  I??', ^^sconsin  C.  R.  Co.  v.  Porsythe, 

of  patented  InvenUon.  159  U.  S.  46,  56,  57,  40  L.  ed.  71,  74^ 

2.  The  United  States  cannot  be  held  75,  15  Sup.  Ct.  Rep.  1020;  Chesapeake 
liable  as  upon  a  quantum  meruit  to  the  &  P.  Teleph.  Co.  v.  Manning,  186  U.  S. 
owner  of  a  patent  for  the  use  which  he  238,  245,  248,  46  L.  ed.  1144,  1147,  1148* 
claims  the  government  made  of  his  inven-  22  Sup.  Ct.  Rep.  881;  Chicago,  St  P. 
tion  in  crc«ting  a  navigab  e  channel,  where  M.  &  Q.  R.  Co.  v.  United  States.  217 
not  only  did  the  construction  as  ultimately  fr  c  ion  107  1  qq  kat^a^S^  ^a 
completed,  which  produced  the  desired  chan-  Sc  g-  ■^^' /^J'  .UX^  r  ^  «*  ^^ 
nel,  not  embody  any  of  the  devices  of  the  jO  Sup.  Ct.  Rep.  470;  Lau  Ow  Bew  v. 
patent,  but  there  U  nothing  from  which  a  United  States,  144  U.  S.  47,  36  L.  ad. 
promise  by  the  government  to  pav  for  the  340,  12  Sup.  Ct  Rep.  517;  Braekett  v. 
use  of  such  devices  can  reasonably  be  im-  Chamberlain,  115  Me.  335,  98  Atl.  933; 
P««d.  „...„..  ^r  State  V.  Burnett,  173  N.  C.  750,  91  S. 
^^^SlaiSirw^SSV.-ff  ?&*^  s'o?;^.  lU^i  E.  597;  State  ex  rel    Sfc   lx,„is  y   Muj- 

souri  P.  R..C0.  262  Mo.  730,  174  S.  W. 

[No.  86.]  73;    Lewis's   Sutherland,    Stat    Constr. 

^    ..      ^  §§  363,  374,  381,  382. 

Argued  November  10,  1920.     Decided  De-  jf  ^  statute  is  not  dear  on  its  face^ 

cember  6,  1920.  ^^^    ^^^^^3^    j^    interpreting    it,    wUl 

A  PPEAL  from  the  Court  of  Claims  to  ??^.?^  committee  rejwrte  or  other  leg- 


-i^  review  a  judgment  which  dismissed 
the  petition  in  a  suit  by  the  owner  of  a 
patcsit  to  recover  from  the  United 
States  for  the  use  by  the  government  of 
his  invention.    Affirmed. 

See  same  case  below,  53  Ct.  CI.  591. 

The  facts  are  stated  in  the  opinion. 

Mr.  Benjamin  Carter  argued  the 
cause,  and,  with  Mr.  George  Ramsey, 
filed  a  brief  for  appellant: 

An  act  of  Congn'ess  for  taking  or 
using  private  property,  or  for  employ- 
ing  the  services  of  an  individual,  when 
enforced  or  complied  with,  becomes  a 
contract  for  the  payment  by  the  United 


Note. — As  to  implication  from  use  of 
patented  article,  of  promise  to  pay  roy- 
alty— see  note  to  May  v.  Western  Lime 
Co.  44.L.R.A.(N.S.)   333. 

As  to  payment  for  private  property  .      ^t  .,     ooa 

taken     for     public     use— see     note     to   des    Anciens    Etabhssemente    Cail,    224 
Withera  T.  Buckley,  15  L.  ed.  U.  S.  816. 1  U.  S.  309,  320,  56  L.  ed.  778,  784,  32 
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islative  proceedings  for  expressions  or 
indications  of  the  intentions  of  the  1^ 
islative  body. 

St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Craft, 
237  U.  S.  648,  59  L.  ed.  1160,  35  Sup. 
Ct.  Rep.  704,  9  N.  C.  C.  A.  754;  Tap 
Line  Cases  (United  States  v.  Louisiana 
&  P.  R.  Co.)  234  U.  S.  1,  27,  58  L.  ed. 
1185,  1195,  34  Sup.  Ct.  Rep.  741;  Butt- 
field  V.  Stranahan,  192  U.  S.  470,  495, 
496,  48  L.  ed.  525,  535,  24  Sup.  Ct 
Rep.  349. 

When  the  United  States  adopts  and 
puts  to  use  a  patented  appliance,  de- 
sign, or  process,  and  does  not  deny  that 
it  is  using  the  same,  or  that  the  pat- 
entee is  the  true  owner  thereof,  and 
does  not  disavow  a  purpose  to  pay  him 
for  such  use,  it  is  bound  to  pay  him 
reasonable  compensation. 

United    States    v.    Sooi^t^    Anonyme 
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Sup.  Gt.  Bep.  479;  United  States  t. 
Berdan  Firearms  Mfg.  Co.  166  U,  8. 
552,  567,  39  L.  ed.  530,  535,  15  Sup.  Gt. 
Bep.  420;  United  States  v.  Harvey 
Steel  Co.  196  U.  S.  310,  317,  318,  49 
L.  ed.  492-494,  25  Sup.  Ct.  Bep.  240/, 
United  States  t.  Palmer,  128  U.  S.  262, 
32  L.  ed.  442,  9  Sup.  Ct.  Bep.  104;  Pas- 
qneau  v.  United  States,  26  Ct.  CI.  539; 
MeKeever  v.  United  States,  14  Ct.  CI.  396. 

When,  in  eircumstanoes  that  render 
the  user  of  a  patent  liable  to  the  pat- 
entee for  eompensation,  the  patented 
artiele  is  used,  in  eonjunetion  with 
other  articles,  in  a  single  device  or 
plant,  and  it  is  apparent  that  such  com- 
bined use  has  been  of  value  to  the 
user,  but  it  is  inherently  impossible,  as 
between  the  patented  article  and  the 
other  so  associated  with  it,  to  dis- 
tinguish the  results  accomplished  by 
each,  the  patentee's  compensation  must 
be  on  the  basis  of  the  entire  results. 

Westinghouse  Electric  &  Mfg.  Co.  v. 
Wagner  Electric  ft  Mfg.  Co.  225  U.  S. 
604,  56  L.  ed.  1222,  41  L.B.A.(N.S.) 
653,  32  Sup.  Ct.  Bep.  691;  Callaghan 
▼.  Myers,  128  U.  S.  617,  666,  32  L.  ed. 
547,  662,  9  Sup.  Ct.  Bep.  177;  Provi- 
dence Bubber  Co.  v.  Goodyear,  9  Wall. 
788,  802,  19  L.  ed.  566,  570;  Walker, 
Patents,  5th  ed.  §  719,  p.  816. 

Special  Assistant  to  the  Attorney 
General  Morris  argued  the  cause,  and, 
with  Assistant  Attorney  General  Davis 
and  Special  Assistant  to  the  Attorney 
General  Curtis,  filed  a  brief  for  appel- 
lee: 

In  claimant's  representations  to  the 
committees  of  Congress  which  were 
considering  the  improvement  of  Aran- 
sas pass,  and  the  subsequent  expres- 
sions of  Congress  in  the  statutes  au- 
thorizing the  improvements  at  Aransas 
psss,  the  express  contract  must  be 
found,  if  at  all,  and  it  is  impossible  to 
find  a  contract  in  either  of  these;  and, 
farther,  it  is  impossible  to  find  the 
prerequisites  of  an  implied  contract, 
namely: 

(1)  That  the  United  States  recog- 
nised the  title  to  the  patent  in  the 
claimant;  and 

(2)  That  the  invention  was  used  un- 
der such  circumstances  as  to  indicate 
that  the  United  States  intended  to  pay 
for  such  use. 

United    States    t.    Soci^t^    Anonyme 

des    Anciens    Etablissements    Gail,   224 

U.  S.  320,  56  L.  ed.  784,  32  Sup.  Ct. 

Bep.  479;  Berdan  Firearms  Mfg.  Co.  v. 

United  States,  156  U.  S.  552,  39  L.  ed. 

531,  15  Sup.  Ct  Bep.  420. 
•a  Ii.  ed. 


Mr.  Justice  Olarke  delivered  the  opin- 
ion of  the  court: 

Aransas  pass  is  an  inlet,  naturally  too 
shallow  for  ocean  navigation,  connecting 
the  waters  of  the  Gulf  of  Mexico  fmd 
those  of  Aransas  bay  and  the  Bay  of 
Corpus  Christ!,  on  the  coast  of  Texas. 
The  problem  of  obtaining  a  navigable 
channel  through  this  pass  occupied  the  at- 
tention of  the  government  and  of  pri- 
vate enterprise  for  many  [278]  years 
prior  to  1912,  when  a  channel  of  the 
desired  depth  of  20  feet  was  obtained. 

This  is  a  suit  instituted  by  the  appel- 
lant, Haupt,  a  distinguished  engineer  and 
the  patentee  of  improvements  in  dikes 
and  breakwaters,  to  recover  a  large  sum 
of  money  for  the  use  which  he  claims  the 
government  made  of  his  invention  in  the 
construction  of  jetties,  .which,  with  dredg- 
ing, resulted  in  the  creating  of  the  Aran- 
sas pass  channel  in  1912.  The  court  of 
claims  dismissed  the  petition,  holding 
that  no  contract,  express  or  implied,  with 
the  United  States,  was  shown  for  the 
use  of  appellant's  patented  invention  and 
that  it  was  therefore  without  jurisdiction. 

A  r^Bum^  of  what  was  done  in  the 
effort  to  procure  the  channel,  which  is 
necessary  to  a  decision  of  the  case,  will 
develop  the  relations  of  the  appellant  to 
the  enterprise  and  to  the  government,  on 
which  he  bases  his  claim. 

Between  1880  and  1889  the  United 
States  government  constructed  what  is 
designated  in  the  record  as  the  ''Mansfield 
jetty,"  5,500  feet  in  length,  designed  to 
deepen  the  channel  through  the  pass,-^ 
but  it  had  no  appreciable  effect  on  the 
depth  of  water,  and  the  work  was  sus- 
pended in  1889. 

In  1890  the  state  of  Texas  chartered 
the  Aransas  Pass  Harbor  Company,  a 
private  corporation,  organised  for  the 
purpose  of  improving  the  channel  at 
Aransas  pass,  and  in  the  same  year  Con- 
g^ress  authorized  the  company  to  con- 
struct such  jetties  and  breakwaters  as 
might  be  necessary  to  create  and  per- 
manently maintain  a  navigable  channel 
''across  the  outer  bar,  which  obstructs  the 
entrance  to  Aransas  pass  harbor.''  [May 
12,  1890,  26  Stat,  at  L.  105,  chap.  201.1 
This  company  built  the  jetty  designated 
in  the  record  as  the  "Nelson  jetty,"  about 
1,800  feet  in  length,  which  also  failed  to 
deepen  the  channel  and  was  abandoned  in 
1893.  '      . 

In  1894  another  act  of  Congress  [Janu- 
ary 22,  1894,  28  Stat,  at  L.  26,  chap.  12] 
granted  an  extension  of  time  to  the  same 
company  to  further  pursue  its  objects, 
and  at  this  point  in  the  history  the  appel- 
lant    appeared     [274]     with     United 
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States  patent  No.  380,569  for  certain 
improvements  in  dikes  and  breakwa- 
ters for  improving  the  channels  of  riv- 
ers and  harbors. 

In  the  view  we  take  of  the  case  it  will 
be  a  sufficient  statement  of  the  principle 
involved  in,  and  of  the  claims  of,  appel- 
lant's patent,  to  say  that  the  inventor 
aimed  to  accomplish  results  with  a  single 
jetty,  of  a  form  specially  adapted  to  each 
locality,  which  had  theretofore  been  ac- 
complished only  with  two  or  more  jetties. 
The  claims  are  variously  worded,  as  usual, 
but  the  substance  of  the  alleged  discov-. 
ery  is,  that  the  study  of  the  conformation 
of  the  bottom  and  shores  of  a  given  local- 
ity and  of  the  prevailing  currents,  tidal 
and  other,  will  enable  one  skilled  in  the 
art  to  so  apply  the  principles  disclosed  in 
the  patent  as  to  give  such  form  and  loca- 
tion to  a  single  breakwater  or  jetty  that  it 
will  "cut  the  advancing  waves"  and  "re- 
sist and  decompose  the  flood  resultant" 
in  such  manner  that,  without  the  aid  of  a 
second  jetty  or  of  dredging,  it  will  scour 
out  and  maintain  a  channel  of  the  re- 
quired depth  in  a  designated  location. 

The  appellant  granted  a  license  to  the 
Aransas  Pass  Harbor  Company  to  use 
his  patented  device  or  design,  on  condi- 
tion that  the  work  should  be  done  under 
his  supervision,  and  he  thereupon  pre- 
pared the  necessary  plans  and  drawings 
lor  the  construction  which  he  thought 
would  eiTectuate  the  desired  result.  The 
cost  of  the  jetty,  as  thus  designed  by  the 
appellant,  was  too  great  for  the  resources 
of  the  company,  and,  upon  request,  he 
eliminated  a  portion  of  it,  which  reduced 
the  estimated  cost  by  one  half.  The  jetty, 
thus  modified,  consisted  of  a  reverse  curve 
or  letter  S,  and  a  contract  for  the  con- 
struction of  it  was  let  in  July,  1895. 
Work  was  prosecuted  vigorously  until  the 
following  January,  by  which  time  it  was 
ascertained  that  a  portion  of  the  first,  the 
"Mansfield  jetty,"  which  had  been  re- 
ported officially  as  having  disappeared, 
was  still  in  place  and  in  such  a  position, 
it  was  claimed,  as  to  [275]  prevent 
free  erosion  by  the  currents  as  they 
had  been  and  would  be  modified  by 
the  new  jetty  under  construction. 
Thereupon  a  contract  was  let  for 
the  removal  of  a  part  of  the  "Mans- 
field jetty,''  but  in  May,  1897,  be- 
fore the  new  jetty  was  completed  or  the 
old  one  removed,  all  work  was  suspended. 

This  suspension  in  the  month  of  May, 
1897,  marks  the  end  of  the  effort  to  ob- 
tain the  desired  channel  through  private 
enterprise^  and  Congress,  in  May  of  the 
following  year,  by  resolution  called  upon 
tiie  Secretary  of  War  to  prepare  and  sub- 


mit  plans  for  the  deepening  of  the  pass  to 
at  least  20  feet.  Six  months  later  a  boaid 
created  by  the  War  Department  reported 
in  favor  of  two  jetties,  to  be  supple- 
mented by  dredging.  It  was  reoom- 
mended  that  the  northerly  jetty  should 
be  located  substantially  upon  the  line 
of  the  one  partially  constructed  by  the 
Aransas  Pass  Harbor  Company,  and  the 
other  some  distance  southerly  from  it. 

While  the  subject  was  thus  before  Con- 
gress, appellant  brought  his  plan  for  deal- 
ing with  the  problem  to  the  attention  of 
the  committee,  and  proposed  to  enter  into 
a  contract  to  construct  and  maintain  the 
desired  channel  for  a  much  less  sum  of 
money  than  the  estimated  cost  of  the 
work  recommended  by  the  War  Depart- 
ment board.  His  proposition  was  given 
serious  attention,  and,  although  it  was 
rejected,  he  was  assured  by  members  of 
the  cong^ressional  committee  that  they  de- 
sired to  give  his  plan  a  trial, — as  well 
they  might,  for,  if  it  had  proved  success- 
ful, it  would  have  resulted  in  a  great 
saving  to  the  government  in  dealing  with 
many  like  situations  and  problems. 

Before  any  further  work  was  done,  the 
Aransas  Pass  Harbor  Company  conveyed 
to  the  United  States  the  jetty  or  break- 
water, which  we  have  seen  was  con- 
structed as  designed  by  appellant,  and 
Congress,  in  1899,  appropriated  $60,000 
for  dredging  and  improving  the  pass,  but 
with  the  proviso  that  the  Secretary  of 
War  was  authorized  "to  [276]  con- 
tract for  the  removal  of  that  por- 
tion of  the  old  government  jetty  (the 
Mansfield  jetty)  in  said  harbor  from 
the  end  nearest  the  curved  jetty"  con- 
structed by  the  Aransas  Pass  Harbor' 
Company,  but  in  such  manner  as  not 
to  interfere  with  that  jetty.  This  is 
a  plain  indication  of  interest  on  the  part 
of  Congress  in  appellant's  theory  or 
method  of  dealing  with  the  problem,  for 
he  was  claiming  that  the  old  jetty  consti- 
tuted an  obstruction  to  the  action  of  the 
water,  and  prevented  the  jetty  which  the 
Harbor  Company  had  built  under  his  di- 
rection from  scouring  out  the  desired 
channel. 

That  appropriation  was  expended,  and 
three  years  later,  in  1902,  Congress  ap- 
propriated $250,000  for  continuing  the 
improvement  of  the  pass,  but  again  with 
the  proviso  "that  the  work  shall  be  con- 
fined to  the  completion  of  the  north  jetty, 
in  accordance  with  the  designs  and  specifi- 
cations of  the  Aransas  Pass  Harbor  Com- 
pany, and  in  the  continuance  of  the  work 
heretofore  carried  out  on  said  jetty  by 
said  company." 

Here  again  is  plainly  evidenced  the 
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purpoM  of  CoDgreM  to  give  appellant's  deecribed,  which  elearly  ihovi  the  eor- 

tfaaor;  a  foil  and  fair  triid,  for,  it  should  rectnes  of  the  court's  conclueion. 

be  notadj  as  yet  it  had  never  been  reduced  In  Hareh,  1006,  as  we  have  seen,  the 

to  actual  practice.  work  of  improvement  according  to  tbs 

Plans  and  speciflcationa  for  the  eon-  plans  as  modified  by  tbe  appellant  waa 

tract    under    this    second    appropriation  completed  without  seenring  the  required 

were  drawn  by  the  government  engineer  ohannel.     In   the  following  December  a 

in  charge,  and  were  by  him  submitted  to  board  appointed  by  the  War  Department 

the  Aransas  Pass  Harbor  Company,  and  to  further  consider  the  Aransas  pass  proj- 

the     appellant     su^ested     amendments,  ect  recommended  that  the  spatting  which 

which  were  adopted.    Among  other  tbinga  Haupt    had    left     [278]     between    the 

done  nnder  this  contract  was  the  removal  end  of  his  jetty  and  St.  Jnsepli's  island, 

of  a  considerable  part  of  the  MansHeld  for  its  influence  on  the  currents,  should 

jetty,  wbich  the  appellant  had  claimed  bo  be    closed,    and    that    a    parallel    jetty 

affected  the  action  of  the  currents  as  to  should    he    built    to    the   south    of    the 

prevent  the  obtaining  of  the  desired  re-  Haupt  jetty,   thus   making   the   project 

Bolts  from  his  construction.  one  of  two  jetties,  instead  of  tbe  single 

Three  years  later,  in  1005,  Congress  ap-  jetty  of  appellant's  plan, 

propriated  a  further  sum  of  $100,000,  In  1907  Congress  appropriated  $200,- 

■nd  in  1000  a  like  amount,  for  the  im-  000,    and    authorised    conlracts    for    tlie 

provement  of  the  pass,  and  in  each  case  additional   amount  of  $290,000,  for  im- 

tbe  provision  waa  incorporated  that  the  proving  the  pass  "in  accordance  with  tbe 

moaey    was    to    be    applied    to    [277]  plans  submitted  in  its  report  of  Decern- 

construction    "in    accordance    wilh    the  her  22,  190C,  by  tbe  board  of  engineers 

design  and  apecifications  of  tbe  Aran-  created  by  aulbority  of  the  Act  of  June 

sas  Pus  Harbor  Company,  and  in  con-  13,  191)2."    It  will  be  seen  tliat  ell  refer- 

tinnation  of  the  work  heretofore  done."  dee  to  appellant's  method  of  solving  the 

The  findings  of  tbe  court  of  claims  are:  problem     disappeared     from     this     act, 

that,  in  eomphance  with  the  provisions  of  which  adopted  the  new  plan  of  solution, 

these  various  acts,  the  work  of  improve-  Contracts  were  mode  under  this  appro- 

ment    waa    continued    and    compleicd    in  priation  of  1907,  and  a  second  jetty,  gcn- 

1906,  in  accordance  wilh  the  plans  and  erally  parallel  to  the  Haupt  jetty,  waa 

apecifications,  as  modified  by  appellant ;  commenced    in    March,    190H,    and    com- 

that  from  1896  to  1906  tbe  depth  and  picted  in  1911.    The  court  of  claims  finds: 

width  of  the  channel  were  variable  and  that,  beginning  with  1912,  coastwise  and 

shifting,  with  a  ruling  depth  of  only  6  seagoing  vessels  have  been  going  through 

feet  of  water  in  1908;  and  that  the  evi-  tlie  pass,  and  that  in  that  year  the  port 

dence  does  not  sliow  to  the  satisfaction  of  of  "Aransas  Pass"  waa  given  tlic  status  of 

tbe  court  that  the  so-called  Haupt  .ietty,  a  commercial  port  on  a  par  with  Oalvcs- 

which  was  constructed  under  appellant's  ton  hy  the  Railway  Commission  of  Texas; 

direction,   "did  produce,   or  would  have  that  "dredpiing  was  necessarily  done  in 

produced,    a    navigable    channel    of    the  the   years    1912   and   1915,   inclusive,   to 

necessary  or  proper   depth  for   naviga-  obtain  a  proper  navigable  depth  of  clian- 

tion  purposes."  nel  in  tbe  pass;"  and  that  this  construc- 

It  18  upon  the  terms  in  which  tbe  three  tion,   as   ultimately   completed,  "did  not 

appropriations  were  made  in  1902,  1005,  embody  any  of  the  devices  of  the  plain- 

and   1906,  each  for  tbe  constroction  or  lilt's     (appellant's)     letters    patent    No. 

completion  of  tbe  project  "in  accordance  380,509." 

with  the  design  and  apecifications  of  tbe  If  is,  of  course,  essential  to  recovery  by 

Aransas  Pass  Harbor  Company,"  that  the  appellant  on  a  quantum  meruit,  that  he 

appellant   relies,    and   from    them,    it    is  should  prove  a  contract,  express  or  im- 

argued,  that  a  contract  to  pay  him  for  plied,  on  the  part  of  the  government,  to 

tbe  use  of  bis  design  and  for  the  impair-  P»y   '■""t  ''"''  ••'s  patented  method   of 

meet   of  his   patent   should   be  derived,  c-^i'struction  was  used,  and  what  the  value 

But  we  not  only  have  the  court  of  claims  ?,^,  ij  1^"^-     "'i"*""!^  7;.,^'!^'^!'  States,  8 

finding  that  the  experiment  of  attempt-  '^fr.^'^^\^%\f\'^fl^i^^^,T^'Z' 

pellant  a   method    and   under   h;^   plans,  three  acU  requiring  the  money  appropri- 

poreoed  through  many  y«ra  and  definite-  „t,d  to  be  used  in  accordance  with  the 

ly  for  fonr  years,  from  1902  to  1906,  at  design  ^nd  specifications  of  the  Aransas 

an  expense  to  the  government  of  $450,-  Paas  Harbor  Company,  which  were  pre- 

000,  resulted  in  failure,  but  we  have  the  pared     by     [279]     appellant,     implied 

further  action  of  CongresB,  next  to  be  clearly  that  Congreai  intended  to  giva 
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the  experimental  eonstniction  of  ap>- 
pellant  a  fair  trial,  and  common  hon- 
esty would  infer  a  disposition,  but 
not  a  contract,  to  pay  for  the  use 
of  the  patented  form  of  construc- 
tion, if  it  should  be  found  to  be  valuable. 
But,  saying  as  much  as  it  did,  the  failure 
of  Congress  to  say  more  imports  a  de- 
termination on  its  part  to  hold  within  its 
discretion  the  decision  as  to  the  useful- 
ness of  appellant's  ideas  and  as  to  what, 
if  anything,  should  be  paid  for  them. 
The  absence  of  any  reference  to  appel- 
lant or  to  his  patent,  and  of  any  words 
implying  a  contract  to  pay  him,  from  the 
three  acts  of  Congress  in  which  reference 
is  so  distinctly  made  to  the  specifications 
embodying  his  ideas,  is  unmistakably  evi- 
dence that  Congress  deliberately  dealt 
with  appellant's  theories  as  still  in  the 
experimental  stage,  and  that  it  was  will- 
ing to  use  the  public  money  to  give  them  a 
trial  in  practice,  but  that  payment  for 
them  was  reserved  for  consideration  un- 
til their  usefulness  should  be  established, 
— and  this,  the  finding  by  the  court  of 
claims  shows,  was  never  done. 

For  these  reasons,  to  the  sufficient  find- 
ing that  the  construction  which  produced 
the  desired  channel  did  not  embody  any 
of  the  devices  of  the  appellant's  patent, 
we  must  add  that  the  record  fails  wholly 
to  show  anything  from  which  a  promise 
by  the  government  to  pay  for  the  use  of 
such  devices  can  reasonably  be  implied, 
and  therefore  the  judgment  of  the  Court 
of  Claims  must  be  affirmed. 

Being  of  opinion  that  our  conclusion 
would  not  be  affected  by  any  findings  to 
be  made  on  the  points  asked  for  in  the  ap- 
pellant's motion  to  remand  for  additional 
findinsns  of  fact,  that  motion  is  denied. 

Affirmed. 


the  General  Oil  Company,  filed  hereiii| 
November  15,  1920,  for  an  order  aa<- 
thorizing  Frederic  A.  Delano,  Eisq.,  re- 
ceiver herein,  to  return  to  said  eompany 
certain  lands  claimed  under  patents 
from  the  state  of  Texas,  and  the 
consent  of  T.  P.  Roberts  and  R.  S. 
Allen,  owners  of  patented  lands,  filed 
on  the  date  last  mentioned,  and  the 
response  of  the  receiver  to  said  motion, 
filed  November  20,  1920,  it  is  ordered  that 
said  receiver  do  return  to  said  General 
Oil  Company  one  certain  well,  known  by 
receiver's  number,  one  hundred  and 
seventy-six  (176),  which  lies  south  of  the 
south  edge  of  the  sand  bed  of  the  Red 
river,  as  it  was  on  the  1st  day  of  April, 
1920  (marked  generally  by  the  border 
line  of  vegetation  along  the  edge  of  the 
fiood  plain),  together  with  the  land  ap- 
purtenant thereto,  lying  to  the  south  of 
the  south  edge  of  the  sand  bed  of  said 
river,  and  the  structures,  equipment,  and 
material  pertaining  to  said  well,  and  the 
net  proceeds  of  the  production  thereof 
that  have  come  to  the  hands  of  said  re- 
ceiver, less  operating  expenses  and  res- 
ervations, upon  terms  that  said  General 
Oil  Company  comply  with  the  provisions 
contained  in  the  order  of  this  court,  made 
June  7,  1920,  respecting  the  return  of 
certain  lands  lying  south  of  the  south 
edge  of  the  sand  bed  of  said  river  which 
were,  on  the  1st  day  of  April,  1920,  in 
the  possession  of  persons  claiming  [281] 
under  patents  from  the  state  of  Texas, 
and  not  included  in  the  river-bed  lands 
as  in  said  order  defined. 

It  is  further  ordered  that,  except  as 
herein  above  granted,  the  motion  of  said 
General  Oil  Company  for  the  return  of 
lands,  filed  November  15,  1920,  be,  and 
it  is  hereby,  denied. 


(2801     STATE    OF    OKLAHOMA,    Com- 
plainant, 

V. 

STATE  OF  TEXAS,  Defendant;  the  Unit- 
ed States  of  America,  Intervener. 

(See  S.  C.  Reporter's  ed.  280,  281.) 

[No.  23,  Original.] 

Submitted    November    15,    1920.      Entered 
December  6,  1920. 

Mr.  A.  H.  Carrigan  in  behalf  of  the 
motion. 

Order  announced  by  Mr.  Chief  Justice 
Whios: 
Upon  eonsideration  of  the  motion  of 


UNITED   STATES,   Plff.   in   Err., 

V. 

HARRY  C.  WHEELER  et  al. 

(See  S.  C.  Reporter's  ed.  281-300.) 

Ck>nstitutional  law  —  privlleiros  and  Im- 
munities —  residence  ^  free  Ingress 
and  egress  —  power  of  state. 

1.  In  all  the  states,  from  the  beginning 

Note. — As  to  constitutional  equality 
of  privileges,  immunities,  and  protec- 
tion, generally — see  note  to  Louisville 
Safety  Vault  &  T.  Co.  v.  Louisville  A 
N.  R.  Co.  14  L.R.A.  579. 

On  protection  of  private  rights  from 

interference    by    public — see    note    to 

Forster  v.  Scott.  18  L.R.A.  643. 

254  u.  a. 


IMO.  UNITED  STATES  y.  WHEELER. 

down  to  the  adoption  of  the  Articles  of   Stewarty  filed   a  brief  for  plaintiff  in 

Confederation,  tlie  citizens  thereof  possessed    error* 

the  fundamenUl  right,  inherent  in  citizens        ^   ^j^jij^^       ^   ^^^^    ^itLS   a  right   se- 

^'^t"  ^I?  KovernmenU,  peaceful  y  to  dwell  ^  ^    ^^^  Constitution  of  the  United 

withm  the  limits  of  their  respective  states,  ^^  *.      /   J^    vv**ov*vu*tvu  v*.  ^u^  kjlxxvwm 

to  move  at  will  from  place  to  place  therein,  States  to  free  ingress  wid  egress  to  and 

Mid  to  have  free  ingress  thereto  and  egress  from  one  of  the  United  States. 

therefrom,  with  a  consequent  authority  in  Talbot  v.  Janson,  3  Dall.  133,  1  L.  ed. 

the  states  to  forbid  and  punish  violations  540;    State   ex  rel.   M'Cready   v.   Hunt, 

of  this  fundamental  right.  20    S.   C.    L.    (2   Hill)    1;    Hepburn    v. 

[For  other  esses,  see  ConstftutlonsI  l4iw,  IV.  EUzev     2    Crannh     445     2    T^    A«i     ^^9» 

a.  1 ;  States.  III.  In  Digest  Sup.  Ct.  1008.]  ^j^^'  ,      ^^*°^2.V.  V^'    f  J^.    ^^'  Ji^^j 

ConatitiiUonal  Uw  -  privileges  and  im-  ?®^P^L?^^^-  Winter,  1  Wheat.  91,4 

inanities   —   discrimination   —    real-  ^-    «d.   44;    American    Ins.    Co.   v.    356 

dence  —  free  Ingress  and  egress  —  Bales    of    Cotton,    1    Pet.    511,    542,    7 

power  of  state.  L.  ed.  243;  Gassies  v.  Ballon,  6  Pet.  761, 

2.  The  authority  which  the  several  8  L.  ed.  573;  Lynch  ▼.  Clarke,  1  Sandf. 
sUtes  possessed  prior  to  the  adoption  of  ch.  640;  Prentiss  v.  Brennan,  2 
tte  ^tides  of  Confederation  to  deal  with  filatchf.  164,  Fed.  Cas.  No.  11,385; 
Ki'^SSd  eX'ta^'^^^^^^^  Minor  v.  Happersett,  21  Wall.  162,' 166', 
sUtes  by  Article  4*  of  such  Confederation,  }^^y  ^2  L.  ed.  627,  628;  Corfield  v. 
with  a  limitation  inhibiting  the  power  from  Coryell,  4  Wash.  C.  C.  371,  Fed.  Cas. 
being  used  to  discriminate.  No.  3,230;  Paul  v.  Virginia,  8  Wall. 
fFor  other  cssw,  see  Constitutional  Law.  IV  168,   180,   19   L.   ed.   357,   360;   Ward   V. 

a,  1 ;  States.  IV  k.  In  Digest  Sup.  Ct.  1008.1    Maryland,  12  Wall.  418    430,  "20  L.  ed. 

^«o«S°*     SILTi^^^^^^  449,    452      Slaughter-House    Cases,    16 

mnnitlea    —    aiscrlmlnatlon    —    real-  «r„'ii    q^  '  «r    oi    t     «j    qua    Ana     rr 

dence  -  free  ingress  and  egress  -  ^^^^'  36,  75,  21  L.  ed.  394,  408;  Ten- 

power  of  state.  nessee  v.  Davis,  100  U.  S.  257,  263,  25  L. 

3.  The  limiution  as  to  discrimination,  ed.  648,  650;  Ex  parte  Siebold,  100  U.  S. 
imposed  upon  the  several  states  by  Article  371,  394,  25  L.  ed.  717,  725;  Hoke  v. 
4  of  the  Articles  of  Confederation  when  deal-  United  States,  227  U.  S.  308,  321,  322, 
ing  with  infractions  of  the  right  of  free  57  L.  ed.  523,  526,  527,  43  L.R.A.(N.S.) 
resident,  mgress  and  egress  was  preserved  g^g  33  g  ^t.  Rep.  281,  Ann.  Cas. 
and  enforced  by  U.  S.  Const.  Art.  4,  §  2,  iqiqiji  on  7  p^„„  «  o^«Jo,,].,««u  i« 
thus  necessarily  assuming  the  continued  pos-  ^\^hoa  L  t^^  a'  fnarf^^o*""^  ^ 
session  by  the  states  of  the  reserved  power  ^^^'  ^39,  10  L  ed.  1060 ;  Passenger 
to  deal  with  this  subject.  Cases,  7  How.  283,  12  L.  ed.  702;  Cran- 
(For  other  cases,  see  Constitutional  I^aw.   IV.  dall   V.    Nevada,    6   Wall.    35,    18    L.    ed. 

a,  i;  ststes.  IV.  k,  in  Digest  Sup.  Ct.  1908.]  745.  Twining  V.  New  Jersey,  211  U.  S. 

OonstltoUonal  law  -  privileges  and  im-  73    97    gg    53   l.  ed.  97,  105,   106,   29 

munltiea  —  free   residence  —  ingress  q'      At.    p^^    t^.   r«/>/*]->«    p^^of    t  — 

and  egress -respective  power  of  state  ^"P'o^.*  oaT  J4;Cooley    Const.  Law, 

and  United  States.  PP-  245,   246;   United   States  v.   Reese, 

4.  The  United  States  is  without  power  92  U.  S.  214,  217,  23  L.  ed.  563,  564; 
to  forbid  and  punish  infractions  by  in-  Strauder  v.  West  Virginia,  100  •  U.  S. 
dividuals  of  the  right  of  citizens  to  reside  303,  25  L.  ed.  664,  3  Am.  Crim.  Rep. 
peacefully  in  the  several  states,  and  to  have  515;  Ex  parte  Virginia,  100  U.  S.  339, 
free  ingress  into  and  egress  from  such  states.  25  L.  ed.  676,  3  Am.  Crim.  Rep.  547; 
Authority  to  deal  with  such  wrongs  is  ex-  ^^         ^^  Yarbrough,  110  U.  S.  651,  28 

?eS^(^;?tl^^^^^^^^^  '^  ^'^    L.  e?.  274,  4  S^p.^Ct  Rep   152;  Wiley 

(For  other  esses,  see  Constitutional  Lew,  IV.    V.   binkler,   lid    U.    O.  OO,  46   L.   ed.   »4, 

t,  1;  SUtes,  IV.  k,  In  Digest  Sup.  Ct.  160S.]  21  Sup.  Ct.  Rep.  17;  Swafford  V.  Tem- 

,^     -.  ,  pleton,  185  U.  S.  487,  46  L.  ed.  1005, 

^^^-  ®^-'  22  Sup.  Ct.  Rep.  783;  United  States  v. 

Argued  April  28,  1920.    Decided  December  Mosley,  238  U.  S.  383,  59  L.  ed.  1355,  35 

13    1920  Sup.    Ct.    Rep.   904;    Logan    v.    United 

States,  144  U.  S.  263,  36  L.  ed.  429,  12 

N  ERROR  to  the  District  Court  of  Sup.    Ct.    Rep.    617;    United    States   v. 

the  United  States  for  the  District  of  Waddell,  112  U.  S.  76,  28  L.  ed.  .673,  5 

Arizona  to  review  a  judgment  quash-  Sup.  Ct.  Rep.  35;  Re  Quarles,  158  U.  S. 

iog  an  indictment  charging  a  conspir-  ^32,  39  L.  ed.  1080,  15  Sup.  Ct.  Rop. 

acy  to  interfere  with  the  rights  of  cit-  959;  Motes  v.  United  States,  178  U.  S. 

izens.    Affirmed.  ^^9  ^  L.  ed«  1150,  20  Sup.  Ct.  Rep. 

See  same  case  below,  254  Fed.  611.  ^^3. 

The  facts  are  steted  in  the  opinion.  ^jr,   CHiarles  B.   Hvchea  argued   the 

Mr.  W.  0.  Herron  argued  the  cause,   cause,  and,  with  Messrs.  E.  E.  Ellin- 

and,   with  Aasistant  Attorney  General  wood,  John  Mason  Ross,   and   Clifton 
•5  Ii.  ed.  tt' 
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Mathews,  filed  a  brief  for  defendants  States  v.  Oradwell,  243  U.  S.  476,  61 

in  error:  L.  ed.  857,  37  Sup.  Ct.  Rep.  407;  Karem 

There  are  two  classes  of  rights  en-  v.  United  States,  61  L.R.A.  437,  67  C. 

joyed  by  citizens  of  the  United  States,  C.  A.  486,  121  Fed.  250;  McKenna  v. 

as   such:    (a)    rights   by   which   one   is  United  States,  62  C.  C.  A.  88,  127  Fed. 

entitled    to    protection    merely    against  88;  United  States  v.  Eberhart,  127  Fed. 

action  by  or  on  behalf  of  states,  where  254;  United  States  v.  Bathgate,  246  U. 

that  action  is  in  conflict  with  the  pro-  S.  220,  62  L.  ed.  676,  38  Sup.  Ct.  Bep. 

visions    of    the    Federal    Constitution;  2G9. 

and    (b)    rights   by    which    one   is   en-        The  right  of  a  citizen  of  the  United 

titled   to  protection   against   the  action  States   to   reside  and   woric   within   the 

of  individuals.    Section  19  of  the  Crim-  bounds  of  the  United  States,  wherever 

inal    Code    is    not    concerned   with    the  he  may  choose,  is  a  fundamental  right 

former,  but  exclusively  with  the  latter,  pertaining    to    his    individual    liberty. 

United  States  v.  Cruikshank,  92  U.  S.  Like  other  fundamental  rights  of  life, 

542,  23  L.  ed.  588;   Virginia  v.  Rives,  liberty,  and  property,  so  far  as  inter- 

100  U.  S.  313,  318,  25  L.  ed.  667,  669,  3  ference  therewith  on  the  part  of  indi- 

Am.  Crim.  Rep.  524;   United  States  v.  viduals  is  concerned,  it  is  a  right  whieh 

Harris,   106   U.   S.   629,   039,   27  L.   ed.  the    Constitution  of   the  United   States 

290,   294,    1    Sup.    Ct.    Rep.    601;    Civil  leaves  to  the  protection  of  the  several 

Rights   Cases,  109   U.    S.   3,   11-13,   27  states   havin;?  jurisdiction.     So   far   as 

L.  ed.  835,  839,  840,  3  Sup.  Ct.  Rep.  18;  there  is  a  right  pertaining  to  Federal 

James   v-.   Bowman,  190   U.   S.    127,   47  citizenship     to     have    free    ingress     or 

L.  ed.  979,  23  Sup.  Ct.  Rep.  678;  Bar-  egress     with     respect     to     the     several 

ney   v.   New    York,   193   U.    S.   430,   48  states,    the   right   is   essentially  one   of 

L.    ed.    737,    24    Sup.    Ct.    Rep.    502;  protection    against    the    action    of    the 

Hodges  V.  United   States,  203  U.  S.  1,  states   themselves,  and  of  those  acting 

51  L.  ed.  65,  27  Sup.  Ct.  Rep.  6;  Karera  under  their  authority. 
V.  United  States,  61  L.R.A.  437,  57  C.        Slaughter-liouse   Cases,  16  Wall.  36, 

C.  A.  486,  121  Fed.  250;  United  States  76,    21    L.    ed.    394,    408;    Corfield    v. 

V.  Moore,  129  Fed.  630;  United  States  Coryell,  4   Wash.  C.  C.  371,  Fed.  Cas. 

V.  Powell,  151  Fed.  648,  affirmed  in  212  No.  3,230. 

U.   S.  564,  53  L.  ed.  653,  29   Sup.  Ct.        The  constitutional  provision  that  the 

Rep.  690;  Ex  parte  Yarbrough,  110  U.  citizens  of  each  state  shall  be  entitled 

S.  651,  28  L.  ed.  274,  4  Sup.  Ct.  Rep.  to  all  privileges  and  immunities  of  cit- 

152;  Guinn  v.  United  States,  238  U.  S.  izens  in  the  several  states  does  not  con- 

347,  59  L.  ed.  1340,  L.R.A.1916A,  1124,  fer  a  right   of   protection   against   the 

35  Sup.  Ct.  Rep.  926;  United  States  v.  acts  of  individuals,  but  is  aimed  at  the 

Mosley,  238  U.  S.  383,  59  L.  ed.  1355,  hostile  action  of  the  states. 
35  Sup.  Ct.  Rep.  904;  United  States  v.        Paul   v.   Virginia,   8   Wall.   168,   180, 

Butler,   1   Hughes,   457,   Fed.   Cas.   No.  19  L.  ed.  357,  360;  Corfield  v.  Coryell, 

14,700;    United    States    v.     Crosby,    1  4  Wash.  C.  C.  381,  Fed.  Cas.  No.  3,230; 

Hughes,    448,    Fed.    Cas.    No.    14,893;  Ward  v.  Maryland,  12  Wall.  418,  430, 

Felix  V.  United  States,  108  C.  C.  A.  503,  20    L.    ed.    449,    452;    Slaughter-House 

186  Fed.  685;   United  States  v.  Stone,  Cases,  10   Wall.  36,  75,  21  L.  ed.  394, 

188  Fed.   836;   Aczel   v.   United   States,  408;  United  States  v.  Harris,  106  U.  S. 

146  C.  C.  A.  578,  232  Fed.  652;  United  629,  643,  27  L.  ed.  290,  295,  1  Sup.  Ct. 
States  V.  Waddell,  112  U.  S.  76,  28  Rep.  001;  Hodges  v.  United  States,  203 
L.  ed.  673,  5  Sup.  Ct.  Rep.  35;  Haynes  u.  S.  1,  15,  51  L.  ed.  65,  68,  27  Sup. 
V.  United   States,  42  C.   C.  A.  34,  101  Ct.  Rep.  6. 

Fed.   817;   Buchanan   v.   United   States,       The   provisions  of   the   14th   Amend- 

147  C.  C.  A.  263,  233  Fed.  257;  Logan  ment  are  also  concerned  with  action  by 
v.  United  States,  144  U.  S.  263,  36  the  states,  and  do  not  confer  a  Federal 
L.  ed.  429,  12  Sup.  Ct.  Rep.  617;  Re  right  to  protection  as  against  the  action 
Quarles,  158  U.  S.  532,  39  L.  ed.  1080,  ^f  individuals,  in  the  absence  of  action 
15  Sup.  Ct.  Rep.  959;  Motes  v.  United  ^     ^  g^^^^ 

States,  178  U.  S.  458,  44  L  ed.  1150,  glaughter-House  Cases,  16  Wall.  36, 
20  Sup    Ct.Rep^f  J  United  SU^^^  2  -  L.    ed.    394,   409     Civil   Rights 

Lancaster,  10  L.R.A.  317,  44  Fed.  88o  ^'         nno  tt    c    ii     ot  t     ^a    qqq    q 

United  States  v.  Patrick,  54  Fed.  338;  ^^^^^^l     J^*      J'tV.a    t  f    ' 

Davis  V.  United  States,  46  C.  C.  A.  619,  Sup.    Ct.    Rep.    18;    P^^^t««    States    v. 

107  Fed.  753;  United  States  v.  Morris,  Cruikshank,  92  U.  S.  542,  555,  23  L.  ed. 

125  Fed.  322;  Smith  v.  United  States.  588,  592;  Virginia  v.  Rives,.  100  U.  S. 

85  C.  C.  A.  353,  157  Fed.  721;  United  313,  318,  25  L.  ed.  667,  669;  United 
272  254  U.  8. 
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SUtes  v.  Harris,  106  U.  S.  629,  27  L.  ed. 
290,  1  Sup.  Gt  Rep.  601. 


Mr.  Chief  Justice  White  delivered  the 
opinion  of  the  court: 

The  case  is  here  under  the  Criminal 
Appeals  Act  to  directly  review  a  judg- 
ment quashing  an  indictment  against  the 
twenty-five  persons  who  are  defendants 
in  error.  The  indictment  contaiiied 
four  counts,  but  as  the  fourth  is  now 
abandoned  by  the  government,  we  need 
not  consider  it. 

The  first  count  charged  the  accused 
with  conspiring,  in  violation  of  §  19  of 
the  Criminal  Code,  to  injure,  oppress, 
threaten,  or  intimidate  221  named  per- 
sons, alleged  to  be  citizens  of  the  United 
States,  residing  in  Arizona,  of  rights  or 
privileges  secured  to  them  by  the  Consti- 
tution or  laws  of  the  United  States;  that 
is  to  say,  the  right  and  privilege  pertain- 
ing to  citizens  of  said  state  peacefully 
to  reside  and  remain  therein,  and  to  be 
immune  from  unlawful  deportation  from 
tliat  state  to  another.  And  the  overt 
acts  alleged  were:  The  arming  of  the 
conspirators;  the  seizure  and  holding  of 
the  persons  named  until,  by  means  of  a 
railway  train  procured  for  that  purpose, 
they  were  forcibly  transported  into  New 
Mexico,  and  in  that  state  released  under 
Uireat  of  death  or  great  bodily  harm 
should  they  ever  return  to  the  state  of 
Arizona. 

The  second  count  was  the  same  as  ti:e 
first  except  that  only  twenty-five  of  the 
persons  alleged  in  the  first  count  to  have 
been  injured  were  named,  and  they  were 
stated  to  be  citizens  of  the  United  States 
residing  in,  but  not  citizens  of,  the  state 
of  Arizona. 

The  third  count  was  also  identical 
with  the  first  except  that  it  embraced 
only  196  of  the  injured  persons  named 
in  [293]  the  first  count,  and  one 
additional  person  not  therein  named, 
all  being  declared  to  be  citizens  of  the 
United  States  and  of  the  state  of 
Arizona,  residing  jn  that  state. 

The  court  quashed  the  indictment  on 
the  ground  that  no  power  had  been  del- 
ected by  the  Constitution  to  the  United 
States  to  forbid  and  punish  the  wron^^- 
ful  acts  complained  of,  as  the  right  to  do 
80  was  exclusively  within  the  authority 
reserved  by  that  instrument  to  the  sev- 
eral states.  As  the  entire  case  will  be 
disposed  of  by  testing  the  accuracy  of 
this  view,  we  come  immediately  to  con- 
sider that  subject. 

In  areument  the  asserted  error  in  the 
conclusion  is  based,  not  upon  the  direct 
result  of  any  particular  provision  of  the 
•S  li.  ed. 


Constitution,  but  upon  implications  aris- 
ing from  that  instrument  as  a  whole,  the 
conditions  existing  at  the  time  of  its 
adoption,  and  the  consequences  inevita- 
bly produced  from  the  creation  by  it  of 
the  government  of  the  United  States.  A 
wide  field  of  inquiry  common  to  all  the 
contentions  is  thus  opened.  In  order, 
therefore,  to  afford  a  common  basis  by 
which  to  measure  the  correctness  of  the 
various  implications  insisted  upon,  we 
state  under  separate  headings  doctrines 
which  are  applicable  to  all  the  conten- 
tions, and  which  are  in  reason  so  well 
founded  and  so  conclusively  sustained  by 
authority  as  to  be  indisputable. 

(a)  In  all  the  states,  from  the  begin- 
ning down  to  the  adoption  of  the  Arti- 
cles of  Confederation,  the  citizens  there- 
of possessed  the  fundamental  riirht, 
inherent  in  citizens  of  all  free  provern- 
ments,  peacefully  to  dwell  within  the 
limits  of  their  respective  states,  to  move 
at  will  from  place  to  place  therein,  and 
to  have  free  ingress  thereto  and  og^rcss 
therefrom,  with  a  consequent  authority 
in  the  states  to  forbid  and  punish  viola- 
tions of  this  fundamental  riijht.  Cor- 
field  V.  Corvell,  4  Wash.  C.  C.  371,  380, 
381,  Fed.  Cas.  No.  3.230;  Slau-hter- 
House  Cases,  16  Wall.  30,  70,  21  L.  ed. 
394,  408. 

(b)  Whether,  in  disregard  of  the 
principles  of  comity,  any  of  the  states 
recoarni^ed  in  their  own  citizens  riq^hts 
on  [294]  this  subject  which  they  re- 
fused to  grant  to  citizens  of  other 
states,  we  need  not  consider,  in  view 
of  the  provision  of  the  Articles  of 
Confederation  on  the  subject.  By 
that  provision  uniformity  was  secured, 
not  by  lodging  power  in  Contjress  to 
deal  with  the  subject,  but,  while  re- 
serving in  the  several  states  the  au- 
thority which  they  had  theretofore  en- 
joyed, yet  subjecting:  such  authority  to 
a  limitation  inlii biting  the  power  from 
being  used  to  discriminate.  The  text  of 
article  4,  which  provides  for  this  subject, 
is  as  follows: 

"The  better  to  secure  and  perpetuate 
mutual  friendship  and  intercourse  among 
the  people  of  the  different  states  in  this 
Union,  the  free  inhabitants  of  each  of 
these  states,  paupers,  vagabonds,  and 
fugitives  from  justice  excepted,  shall  be 
entitled  to  all  privileges  and  immunities 
of  free  citizens  in  the  several  states;  and 
the  people  of  each  state  shall  have  free 
ingress  and  regress  to  and  from  any  oth- 
er stafe,     .     .     ." 

Thus,  while  power  remained  in  the 
several  states,  the  boundaries  demarking 
them  became,  at  least  for  the  purpose  of 
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tii6  enjoyment  of  the  right  here  in  qnes- 
tion,  negligible,  and  the  frontiers  of  the 
Confederation  became  the  measure  of 
the  equal  right  secured  to  the  inhabitants 
of  each  and  all  the  states. 

(c)  That  the  Constitution  plainly  in- 
tended to  preserve  and  enforce  the  lim- 
itation as  to  the  discrimination  imposed 
upon  the  states  by  article  4  of  the  Con- 
federation, and  thus  necessarily  assumed 
the  continued  possession  by  the  states  of 
the  reserved  power  to  deal  with  free  res- 
idence, ingress  and  egress,  cannot  be  de- 
nied for  the  following  reasons:  (1)  Be- 
cause the  text  of  article  4,  §  2,  of  the 
Constitution,  makes  manifest  that  it  was 
drawn  with  reference  to  the  correspond- 
ing clause  of  the  Articles  of  Confed- 
eration, and  was  intended  to  perpetuate 
its  limitations;  and  (2)  because  that 
view  has  been  so  conclusively  settled  as 
to  leave  no  room  for  controversy.  Thus, 
[296]  in  Paul  v.  Virginia,  8  Wall.  168, 
180,  19  L.  ed.  357,  360,  considering  the 
operation  and  effect  of  article  4,  §  2, 
of  the ' Constitution,  it  was  said: 

''It  was  undoubtedly  the  object  of  the 
clause  in  question  to  place  the  citizens 
of  each  state  upon  the  same  footing  with 
citizens  of  other  states,  so  far  as  the  ad- 
vantages resulting  from  citizenship  in 
those  states  are  concerned.  It  relieves 
them  from  the  disabilities  of  alienage  in 
other  states;  It  inhibits  discriminating 
legislation  against  them  by  other  states; 
it  gives  them  the  right  of  free  ingress 
into  other  states,  and  egress  from  them; 
it  insures  to  them  in  other  states  the 
same  freedom  possessed  by  the  citizens 
of  those  states  in  the  acquisition  and 
enjoyment  of  property  and  in  the  pur- 
suit of  happiness;  and  it  secures  to 
them  in  other  states  the  equal  protection 
of  their  laws.  It  lias  been  justly  said 
that  no  provision  in  the  Constitution  has 
tended  so  strongly  to  constitute  the  cit- 
izens of  the  United  States  one  people  as 
this.    ... 

'Tndeed,  without  some  provision  of 
the  kind  removing  from  the  citizens  of 
each  state  the  disabilities  of  alienage  in 
the  other  states,  and  giving  them  equal- 
ity of  privileges  with  citizens  of  those 
states,  the  Republic  would  have  consti- 
tuted little  more  than  a  league  of  states; 
it  would  not  have  constituted  the  Union 
which  now  exists." 

Again,  in  Ward  v.  Maryland,  12  Wall. 
418,  430,  20  L.  ed.  449,  452,  upon  the 
same  subject,  the  court  declared:. 

'' Attempt  will  not  be  made  to  define 
the  words  'privileges  and  inununities,' 
or  to  specify  the  rights  which  they  are 
intended  to  seenre  and  proteet,  beyond 
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what  may  be  necessary  to  the  deeision 
of  the  case  before  the  court.  Beyond 
doubt  those  words  are  words  of  very 
comprehensive  meaning,  but  it  will  m 
sufHcient  to  say  that  the  dause  plainly 
and  unmistakably  secures  and  protects 
the  right  of  a  citizen  of  one  state  to  pass 
into  any  other  state  of  the  Union  for  the 
purpose  of  engaging  in  lawful  commeroey 
trade,  or  business  without  molestation; 
to  acquire  personal  [296]  property; 
to  take  and  hold  real  estate;  to  main- 
tain actions  in  the  courts  of  the  state; 
and  to  be  exempt  from  any  higher 
taxes  or  excises  than  are  imposed  by 
the  state  upon  its  own  citizens." 

In  the  Slaughter-Uouse  Cases,  16 
Wall.  36,  75,  76,  21  L.  ed.  394,  408,  the 
court,  after  reciting  both  the  provisions 
of  article  4  of  the  Confederation  and 
article  4,  §  2,  of  the  Constitution,  said: 

''There  can  be  but  little  question  that 
the  purpose  of  both  these  provisions  is 
the  same,  and  that  the  privileges  and 
immunities  intended  are  the  same  in 
each.  In  the  article  of  the  Confeder- 
ation we  have  some  of  these  specifically 
mentioned,  and  enough,  perhaps,  to  give 
some  general  idea  of  the  class  of  eivil 
rights  meant  by  the  phrase. 

"Fortunately,  we  are  not  withont  ju- 
dicial construction  of  this  clanse  of  the 
Constitution.  The  first  and  the  leading 
case  on  the  subject  is  that  of  Corfidd  t. 
Coryell,  supra,  decided  by  Mr.  Justice 
Washington  in  the  circuit  court  for  the 
district  of  Pennsylvania  in  1823. 

"  'The  inquiry,'  he  sa3rs,  'is,  what  axe 
the  privileges  and  immunities  of  citizens 
of  the  several  states?  We  feel  no  hes- 
itation in  confining  these  expressions  to 
those  privileges  and  immunities  which 
are  fundamental;  which  belong  of  right 
to  the  citizens  of  all  free  governments, 
and  which  have  at  all  times  been  en- 
joyed by  citizens  of  the  several  states 
which  compose  this  Union,  from  the 
time  of  their  becoming  free,  independ* 
ent,  and  sovereign.  What  these  funda- 
mental principles  are,  it  would  be  more 
tedious  than  difficult  to  enumerate. 
They  may  all,  however,  be  comprehend- 
ed under  the  following  general  heads: 
protection  by  the  government,  with  the 
right  to  acquire  and  possess  property  of 
every  kind,  and  to  pursue  and  obtain 
happiness  and  safety,  subject,  neverthe- 
less, to  such  restraints  as  the  govern- 
ment may  prescribe  for  the  general  good 
of  the  whole.' 

[297]   "This  definition  of  the  priri. 

leges  and  inununities  of  citizens  of  the 

states  is  adopted  in  the  main  hy  this 

court  in  the  recent  case  of  Ward  ¥• 
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MaryUnd,  sapra,   whilo  it  dedineB   to  right  afforded  b;  the  Constitution.    This 

nndertftke    an    anthoritatiTS    dsfinitioti  is  the  necessary  resalt  of  article  4,  |  '2, 

bayond    what    was    necessary    to    that  which    reserves    to     the    several     states 

decision.     The  description,  when  taken  authority    over    the    subject,    limited    by 

to  include  others  not  named,  bot  which  the  restriction   against  state  discrimina- 

■re  of  the  same  general  charsater,  em-  tory    action,    hence    excluding    Federal 

braces     nearly    every    civil    right    for  authority    except   where   invoked   to   en- 

the    eatabiishment    and    protection    of  force  the  limitation,  which   is  not  here 

which  organised  government  is  institut-  the    case;    a    conclusion    expressly    sus- 

ed.     They  are,  in  the  language  of  Judgt  tained  by  the  ruling  in  United  States  v. 

Washington,  those  rights  which  ar«  fun-  Harris,  106  U.  8.  629,  635,  27  L.  ed.  200, 

damenlal.     Throughout  his  opinion,  they  292,  1  Sup.  Ct.  Rep.  601,  to  the  effect 

are  spoken  of  as  riglita  belon^'ing  to  thi-  that   the  2d   section   of   article   4,   like 

individual  as  a  citizen  of  a  state.     They  the  14th  Amendment,   is  directed   alone 

are  so   spoken   of  in   the  constitutional  against  state  action.     And  this  was  but 

provision  which  he  was  construing.    And  a  summary  of  what  had  been  previously 

they    have  always  been   held   to  be   the  pointed     out     in     the     Slaaghter-House 

class  of  rights  which   the  state  govern-  Cases,  16  Wall.  36,  21  L.  ed.  394,  where, 

ments  were  created  to  establish  and  se-  in  dealing  with  the  privileges  and   im- 

cure."  munities  embraced  by  article  4,  g  2,  of 

Th«  controlling  influence  of  the  opin-  the    ConstitntioD,    it    was    observed    (p. 

ion   in   the   Slaughter-House   Cases,   as  77): 

well  as  that  of  Mr.  Justice  Waritingtm       "It    would    be    the    vainest    show    of 

in  Corfidd  v.  Coryell,  stand  out  in  bold-  learning   to   attempt   to    prove   by   eita- 

tst  relief  when  it  is  observed  that  in  the  tions  oi  authority  that,  up  to  the  adop- 

lattcr   case,  following    the  statement  of  tion  of  the  recent  amendments,  no  claim 

the  general   principles  contained  in   the  or  pretense  was  set  up  that  those  rights 

passage  quoted  in   the   Slaughter- House  depended  on  the  Federal  government  for 

Cases,  there  is  found,  by  way  of  illustra-  their  existence  or  protection,  beyond  the 

tion,  an  ennmeration  of  particalar  rights  very  few  express  limitations  which  the 

declared  to  be  clearly  embraced  by  the  Federal   Constitution   imposed   upon   the 

general     principles,     one    of     which     is  states,— euch,  for  instance,  as   the   pro- 

deacribed  as:     "The  right  of  a  citizen  of  hibition  against  ex  post  facto  laws,  bills 

one  state  to  pass  through,  or  reside  in,  of  attainder,  and  laws  impairing  the  ob- 

any  other  state,  for  purposes  of  trade,  ligation  of  contracts.     But,  with  the  eX' 

agriculture,     professional     pursuits,     or  ception  of  these  and  a  few  other  restrie- 

otberwise."  tions,    the   entire    domain   of   the    privi* 

Applying  these  doctrines,  let  ns  come  leges  and  immunities  of  citizens  of  the 

to  test  the  soundness  of  the  implications  states,  ss  above  deflned,  lay  within  the 

from    the    Constitution    relied    upon    to  constitutional     and     legislative     power 

establish  the  absence  of  all  state  author-  [299]  of  the  states,  and  without  that 

ily  to  deal  with   the  individual   wrongs  of  the  Federal  government." 
complained    of,    and    the    possession    by       Nor  is  the  situation   changed  by   as- 

the  Federal  government   of   power   for  saming  that,  as  a  state  has  the  power, 

that  porpose;  and,  as  pertinent  thereto,  by    depriving    its    own    citizens    of    the 

to  refer  briefly  to  the  authorities  which  right  to  reside  peacefully  therein  and  to 

it  is  assumed  snatain  those  implications,  free    ingress    thereto    and    egress    there* 

Dndouhtedly   the  right  of  citi/ens  of  from,  it  may,  without  violating  the  pro- 

tte  sUtes  to  reside  peacefully  in.  and  to  hibitions  of  article  4  against  diacrimina- 

hsve  free  ingress  into  and  egress  from,  [jon^  apply  a  like  rule  to  ciliieuB  of  oth- 

[298]  the  several  states,  had,  prior  to  gj  states,  and  hence  engender,  outside  of 

tba    Confederation,    a    twofold    aspect :  „iieie  4,  a   Federal   right.     This   must 

1)  As  possessed  in  their  own  states,  and  [^  ^^^^^    the    proposition    assumes 

(2)  »  enjoyed  ">  "rtue  of  the  comity  ^^^j  ^'gj^^^  ^„„lj    without  violating  the 

o(  other  statM  But  although  the  Con-  fundamental  limitations  of  the  ConsU- 
rtitntion  fused  these  distinct  rights  in  o  .  ^  ^^  t^,  ^(  ^-^^  4  j  2^ 
one  by  providing  that  one  state  shou  d  ,,■..■  .1,        -.!.■* 

Dot  diny  to  the  citizens  of  other  states  ^^f'''    legislation    moompat.bis    with    iti 

lights  given  to  its  own  citizens,  no  basis  existence  as  a  free  government,  and  de- 

ii  afforded  for  contending  that  a  wrong  ttructive   of   the  fundamental   nghU  of 

fDl  prevention  by  an  individual  of  tbr  its    citizens;    and    furthermore,    because 

wjoyment  hy  a  citizen  of  one  state  ii  *e  premise  upon  which  the  proposition 

•nother  of  rights  possessed  in  that  stati  ests  is  state  action,  and  the  existence  of 

by  its  own  aitiieiu  was  a  violation  of  u  /ederal  power  to  dotemiine  the  Kpnc- 
•i  I.,  ed.  «*^ 
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nancy  of  such  action  to  the  Constitution, 
— matters  which,  not  being  here  involved, 
are  not  disputed. 

This  leads  us  furthermore  to  point  out 
that  the  case  of  Crandall  v.  Nevada,  6 
Wall.  3t5,  18  L.  ed.  745,  so  much  relied 
upon  in  the  argument,  is  inapplicable, 
not  only  because  it  involved  the  validity 
of  state  action,  but  because  the  state 
statute  considered  in  that  case  was  held 
to  directly  burden  the  performance  by 
the  United  States  of  its  governmental 
functions,  and  also  to  limit  rights  of  the 
citizens  growing  out  of  such  functions; 
and  hence  it  also  follows  that  the  ob- 
servation made  in  Twining  v.  New  Jer- 
sey, 211  U.  S.  78,  97,  53  L.  ed.  97,  105, 
29  Sup.  Ct.  Rep.  14,  to  the  effect  that 
it  hud  been  held  in  the  Crandall  Case 
that  the  privilege  of  passing  from  state 
to  state  is  an  attribute  of  national  cit- 
izenship, may  here  be  put  out  of  view  as 
inapposite. 

AVith  the  object  of  confining  our  de- 
cision to  the  case  before  us,  we  say 
that  nothing  we  have  stated  must  be 
considered  as  implying  a  want  of  power 
in  the  United  States  to  restrain  acts 
which,  altliough  involving  ingress  or 
[300]  egress  into  or  from  a  state,  have 
for  their  direct  and  necessary  effect  an 
interference  with  the  performance  of 
duties  which  it  is  incumbent  upon  the 
United  States  to  discharge,  as  illustrated 
in  the  Crandall  Case,  supra. 

Judgment  affirmed. 

Mr.  Justice  Clarke  dissents. 


WILLIAM  L.  WALLS,  Attorney  General  of 
the  State  of  Wyoming,  Frank  A.  Little, 
Pro?rcuting  Attorney  of  Big  Horn  Coun- 
ty, and  Uoljcrt  D.  Carey,  Governor  of  tlie 
State  of  Wyoming,  Appellants, 

V. 

MIDLAND  CARBON  COMPANY  and  Occi- 
dcntal  Oil  &  Gas  Company. 

(See  S.  C.  Reporter's  ed.  300-325.) 

Constitutional  law  —  equal  protection 
of  tlic  laws  ^  discrimination  —  use  of 
natural  gas. 

1.  Tiie  equal  protection  of  the  laws 
is  not  denied  by  a  state  statute  which 
makes  the  location  of  a  well  or  other  source 
of  supply  of  natural  gas  within   10  miles 


of  an  incorporated  town  or  industrial  plant 
essential  to  render  applicable  the  prohibition 
of  the  statute  against  the  use  of  natural 
gas  for  products  where  such  gas  ia  burned 
or  consumed  without  fully  and  actually 
applying  and  utilizing  the  heat  therein  con- 
tained for  other  manufacturing  or  domestic 
uses,  and  against  the  sale  or  disposition  of 
such  gas  by  the  owner  or  lesree  of  the  wells 
for  the  purpose  of  manufacturing  or  pro- 
ducing carbon  or  other  resultant  products 
from  the  burning  or  consumption  of  such 
gas  unless  the  heat  therein  contained  is 
fully  and  actually  applied  and  utilized  for 
other  manufacturing  or  domestic  purposes. 
[For  other  cnses,  see  Constitutioual  Law,  IV. 
a,  6,  in  Digest  Sup.  Ct.  1908.] 

Constitutional  law  —  police  power  *• 
limitation  of  one  right  for  benefit  of 
other  rights. 

2.  A  state  may,  when  exercising  its 
police  power,  consider  the  relation  of  rights* 
and  accommodate  their  coexistence,  and.  in 
the  interest  of  the  community,  limit  one 
right  that  others  may  be  enjoyed. 

[I'or  other  cases,  see  Constitutional  Law,  lY. 
c,  2,  in  Digest  Sup.  Ct.  1008.] 

Constitutional  law  —  due  process  of  law 
—  equal  protection  of  the  laws  ^  Im- 
pairing contract  obligations  —  police 
power  —  conjiorvation  of  natural  gms, 

3.  Neither  the  manuiacturer  of  car- 
bon black  from  natural  gas  nor  the  owner 
of  the  land  on  which  are  the  gas  wells 
and  the  pipe  line,  and  of  mineral  leases 
covering  proved  gas  territory,  is  deprived 
of  his  property  without  due  process  of  law, 
or  denied  the  equal  protection  of  the  laws, 
nor  are  the  obligations  of  pre-existing  con- 
tracts unconstitutionally  impaired,  by  a 
state  statute  which  prohibits  tlie  use  of 
natural  gas  for  products  where  such  gas  is 
burned  or  consumed  without  fully  and  ac- 
tually applying  and  utilizing  the  heat  there- 
in contained  for  other  manufacturing  or 
domestic  uses  (but  only  when  the  gas  well 
or  source  of  supply  is  located  within  10 
miles  of  an  incorporated  town  or  industrial 
plant),  and  forbids  the  owner  or  lessee  of 
natural  gas  wells  within  the  10-mile  limit 
to  sell'or  dispose  of  the  gas  for  the  purpose 
of  manufacturing  or  producing  carbon  'or 
other  resultant  products  from  the  burning 
or  consumption  of  such  gas  unle  s  the  heat 
therein  contained  is  fully  and  actually  ap- 
plied and  utilized  for  other  manufacturing 
or  domestic  purposes,  since,  there  being 
great  disproportion  between  the  volume  of 
gas  and  the  product,  the  state  could  exert 
its  police  power  in  this  way  to  conserve  the 
j^as  supply  for  less  wasteful  uses.  • 
[For  other  cases,  see  Constitutional  I^w,  IV. 

a,  0;   IV.   b,   5;   IV.  c.   2;   IV.  g,  4,   h.  In 
Digest  Sup.  Ct.  1U08.] 


Note. — As  to  what  constitutes  due 
process  of  law,  generally — see  notes  to 
People  V.  O'Brien,  2  L.R.A.  255;  Kuntz 
V.  Sumption,  2  L.R.A.  655;  Re  Gannon, 
5  L.R.A.  359;  Ulman  v.  Baltimore,  11 
L.R.A.  224;  Gilman  v.  Tucker,  13  L.R.A. 
304;  Pearson  v.  Tewdall,  24  L.  ed.  U.  S. 
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436;  and  Wilson  v.  North  Carolina,  42 
L.  ed.  U.  S.  865. 

As  to  the  validity  of  class  legisla- 
tion, generally — see  notes  to  State  v. 
Goodwill,  6  L.R.A.  621,  and  State  ▼. 
Loomis,  21  L.R.A.  780. 

As  to  constitutional  equality  of*  priv* 
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Constitutional  law  —  police  power  — 
oonaervatlon  of  natural  eras. 

4.  The  fact  that  carbon  black  is  mor« 
valuable  than  the  gas  from  which  it  is  ex* 
tracted  does  not  preclude  a  state  from  pro- 
hibiting, in  the  exercise  of  its  police  power, 
the  use  of  natural  gas  for  products  where 
such  gas  is  burned  or  consumed  without 
fully  and  actually  applying  and  utilizing 
the  heat  therein  contained  for  other  manu- 
facturing or  domestic  purposes. 
[Fbr  other  cases,  Boe  Constitutional  Law,  IV. 
c,  2,  in  Digest  Sup.  Ct.  1008.] 

Oas  «•  waste  ^  consumption  —  utiliza- 
tion of  heat. 

6.  All  that  is  intended  by  a  statu- 
tory prohibition  against  the  use  of  natural 
'gas  for  products  where  such  gas  is  burned 
or  consumed  without  fully  and  actually  ap- 
plying and  utilizing  the  heat  therein  con- 
tained for  other  manufacturing  or  domestic 
purposes  is  to  require  a  practical  and  pos- 
sible use  of  the  heat  as  in  other  fuels,  and 
by  existing  instrumentalities,  and  to  pre- 
vent the  selection  of  a  product  whose  pro- 
duction tends  to  exhaust  the  supply  of  gas 
in  a  short  time. 

[No.  219.1 

Argued  October  13, 1020.    Decided  December 

13,  1920. 

APPEAL  from  the  District  Court  of 
the  United  States  for  the  District 
of  Wyoming  to  review  a  decree  enjoin- 
ing the  enforcement  of  a  state  statute 
regulating  the  use  of  natural  gas.  Re- 
versed and  remanded  for  further  pro- 
ceedings. 
The  facts  are  stated  in  the  opinion. 

Mr.  Henry  E.  Latz  argued  the  cause, 
and,  with  Mr.  William  L.  Walls,  Attor- 
ney General  of  Wyoming,  filed  a  brief 
for  appellants: 

The  carbon  industry,  however  lawful 
a  business,  is  subject,  in  the  exercise  of 
the  police  power,  to  at  least  some  char- 
acter of  regulation  if  the  state  sees  fit 
to  exercise  it. 

Gundling  v.  Chicago,  177  U.  S.  183, 
44  L.  ed  725,  20  Sup.  Ct.  Rep.  633; 
Slaughter-House  Cases,  16  Wall.  36,  21 
L  ed.  394;  Thorpe  v.  Rutland  &  B.  R. 


Co.  27  Vt.  149,  62  Am.  Dec.  625;  Web- 
her  V.  Virginia,  103  U.  S.  348,  26  L.  ed. 
566;  Escanaba  &  L.  M.  Transp.  Co.  v. 
Chicago,  107  U.  S.  683,  27  L.  ed.  446, 
2  Sup.  Ct.  Rep.  185;  Cooley,  Const. 
Lim.  chap.  16,  p.  201;  Com.  v.  Bearse, 
132  Mass.  542,  42  Am.  Rep.  450 ;  People 
V.  Budd,  117  N.  Y.  1,  5  L.R.A.  559,  22 
N.  E.  670;  Western  U.  Teleg.  Co.  v. 
Pendleton,  122  U.  S.  347,  30  L.  ed.  1187, 
1  Inters.  Com.  Rep.  306,  7  Sup.  Ct.  Eep. 
1126;  Wadsworth  v.  Union  P.  R.  Co. 
18  Colo.  600,  23  L.R.A.  812,  30  Am.  St. 
Rep.  309,  33  Pac.  515;  Knoxville  v. 
Bird,  12  Lea,  126,  47  Am.  Rep.  326; 
People  V.  Rosenberg,  138  N.  Y.  410,  34 
N.  E.  285;  1  Dillon,  Mun.  Corp.  3d  ed. 
§  141;  Barbier  v.  Connolly,  113  U.  S. 
27,  28  L.  ed.  923,  5  Sup.  Ct.  Rep.  357; 
Eubank  v.  Richmond,  226  U.  S.  137, 
142,  57  L.  ed.  156,  158,  42  L.R.A.(N.S.) 
1123,  33  Sup.  Ct.  Rep.  76,  Ann.  Cas. 
1914B,  192;  Barrett  v.  Indiana,  229  U. 
S.  26,  57  L.  ed.  1050,  33  Sup.  Ct.  Rep. 
692;  Jacobson  v.  Massachusetts,  197  U. 
S.  11,  49  L.  ed.  643,  25  Sup.  Ct.  Rep. 
358,  3  Ann.  Cas.  765;  McLean  v.  Arkan- 
sas, 211  U.  S.  539,  53  L.  ed.  315,  29 
Sup.  Ct.  Rep.  206;  Williams  v.  Arkan- 
sas, 217  U.  S.  79,  54  L.  ed.  673,  30  Sup. 
Ct.  Rep.  493,  18  Ann.  Cas.  805;  Watson 
V.  Maryland,  218  U.  S.  173,  54  L.  ed. 
987,  30  Sup.  Ct.  Rep.  644;  Schmidinger 
v.  Chicago,  226  U.  S.  578,  57  L.  ed.  364, 
33  Sup.  Ct.  Rep.  182,  Ann.  Cas.  1914B, 
284. 

When  a  measure  is  regulative,  and 
that  here  involved  is  only  that,  and 
nothing  more,  its  wisdom  or  policy  is 
free  from  judicial  interference,  and 
this  irrespective  of  any  alleged  harsh- 
ness, injustice,  or  oppressiveness  of  the 
act;  and  this  is  true  even  thou<:^h  the 
act  discriminates  against  any  class. 

Minneapolis  &  St.  L.  R.  Co.  v.  Beck- 
with,  129  U.  S.  26,  32  L.  ed.  585,  9  Sup. 
Ct.  Rep.  207;  Missouri  P.  R.  Co.  v. 
Humes,  115  U.  S.  520,  29  L.  ed.  465,  6 
Sup.  Ct.  Rep.  110;  Dent  v.  West  Vir- 
ginia, 129  U.  S.  124,  32  L.  ed.  626,  9 


ileges,  immunities,  and  protection,  gen- 
erally— see  note  to  Louisville  Safety 
Vault  &  T.  Co.  V.  LouisvUle  &  N.  R. 
Co.  14  L.R.A.  579. 

Generally,  as  to  what  laws  are  void 
as  impairing  obligation  of  contracts — 
see  notes  to  Franklin  County  Grammar 
School  V.  Bailey,  10  L.R.A.  405;  Bul- 
lard  V.  Northern  P.  R.  Co.  11  L.R.A. 
246;  Henderson  v.  Soldiers  &  S.  Monu- 
ment, 13  L.R.A.  169,  and  Fletcher  v. 
Peck,  3  L.  ed.  U.  S.  162. 

For  a  discussion  of  police  power, 
«5  Ii.  ed. 


::renerally — see  notes  to  State  v.  Mar- 
shall, 1  L.R.A.  51;  Re  Gannon,  5  L.R.A. 
]59;  State  v.  Schlemmer,  10  L.R.A. 
35;  Ulraan  v.  Baltimore,  11  L.R.A. 
224;  Electric  Iraprov.  Co.  v.  San  Fran- 
cisco, 13  L.R.A.  131;  and  Barbier  v. 
Connolly,  28  L.  ed.  U.  S.  923. 

As  to  constitutionality  of  statute  to 
prevent  waste  of  subterranean  waters, 
natural  gas,  or  oil — see  notes  to  Hath- 
orn  V.  Natural  Carbonic  Gas  Co.  23 
L.R.A.(N.S.)  436,  and  Eccles  v.  Ditto, 
L.R.A.1918B,  134. 
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Sup.  Ct.  Rep.  231;  Missouri,  K.  &  T. 
R.  Co.  V.  May,  194  U.  S.  269,  48  L.  ed. 
972,  24  Sup.  Ct.  Rep.  638;  Armour  & 
Co.  V.  North  Dakota,  240  U.  S.  516,  60 
L.  ed.  775,  36  Sup.  Ct.  Rep.  440,  Ann. 
Cas.  1916D,  548;  McLean  v.  Arkansas, 
211  U.  S.  639,  547,  548,  53  L.  ed.  315, 
320,  29  Sup.  Ct.  Rep.  206;  Budd  v.  New 
York,  143  U.  S.  517,  36  L.  ed.  247,  4 
Inters.  Com.  Rep.  45,  12  Sup.  Ct.  Rep. 
468;  Chicago,  B.  &  Q.  R.  Co.  v.  Mc- 
Guire,  219  U.  S.  568,  55  L.  ed.  338,  31 
Sup.  Ct.  Rep.  259;  Hayes  v.  Missouri, 
120  U.  S.  71,  30  L.  ed.  580,  7  Sup.  Ct. 
Rep.  350. 

With  questions  of  expediency,  wis- 
dom, fairness,  and  other  like  questions, 
the  courts  have  nothing  to  do;  unless 
the  act  exceeds  all  bounds  of  reason, 
the  judgment  of  the  legislature  is  final. 

Hunter  v.  Pittsburgh,  207  U.  S.  161, 
176,  52  L.  ed.  151,  158,  28  Sup.  Ct.  Rep. 
40;  Booth  v.  Illinois,  184  U.  S.  425,  429, 
46  L.  ed.  623,  626,  22  Sup.  Ct.  Rep.  425; 
Welch  V.  Swasey,  214  U.  S.  91,  105.  53 
L.  ed.  923,  929,  29  Sup.  Ct.  Rep.  567; 
Forsyth  v.  Hammond,  166  U.  S.  506, 
518,  41  L.  ed.  1095,  1100.  17  Sup.  Ct. 
Rep.  665;  Williams  v.  Eggleston,  170  U. 
S.  304,  42  L.  ed.  1047,  18  Sup.  Ct.  Rep. 
617;  Kelly  v.  Pittsburgh,  104  U.  S.  78, 
26  L.  ed.  658;  Wilson  v.  North  Caro- 
lina, 169  U.  S.  586,  593,  42  L.  ed.  865, 
870,  18  Sup.  Ct.  Rep.  435;  Covington  v. 
Kentucky,  173  U.  S.  231,  43  L.  ed.  679, 
19  Sup.  Ct.  Rep.  383. 

In  passing  upon  attacks  upon  stat- 
utes enacted  in  the  exercise  of  the  po- 
lice power,  every  presumption  of  valid- 
ity finds  indulgence. 

Holden  v.  Hardy,  169  U.  S.  366,  42 
L.  ed.  780,  18  Sup.  Ct.  Rep.  383;  Han- 
ly  V.  Sims,  175  Ind.  356,  93  N.E.  228, 
94  N.  E.  402;  Lindsley  v.  Natural  Car- 
bonic Gas  Co.  220  U.  S.  62,  65  L.  ed. 
370,  31  Sup.  Ct.  Rep.  337,  Ann.  Cas. 
1912C,  160. 

The  police  power  is  not  subservient 
to  contract  or  property  rights. 

Mugler  V.  Kansas,  123  U.  S.  623,  31 
L.  ed.  205,  8  Sup.  Ct.  Rep.  273;  New 
Orleans  Gaslight  Co.  v.  Louisiana  Light 
&  H.  P.  &  Mfer.  Co.  115  U.  S.  650,  672, 
29  L.  ed.  516,  524,  6  Sup.  Ct.  Rep.  252; 
Northwestern  Fertilizing  Co.  v.  Hyde 
Park,  97  U.  S.  659,  667,  24  L.  ed.  1036, 
1039;  Chicago,  B.  &  Q.  R.  Co.  v.  Illi- 
nois, 200  U.  S.  662,  50  L.  ed.  601,  26 
Sup.  Ct.  Rep.  341,  4  Ann.  Cas.  1176; 
Hudson  County  Water  Co.  v.  McCarter, 
209  U.  S.  357,  52  L.  ed.  832,  28  Sup.  Ct. 
Rep.  629,  14  Ann.  Cas.  560. 

It  was  within  the  police  power  of  the 
state  of  Wyoming  to  regulate  the  ear- 
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bon  business;  there  are  grounds  foi 
that  regulation;  the  reg^lationa  pre- 
scribed have  a  fair  tendency  to  efifectUf 
ate  the  objects  of  the  act.  The  inquiiy 
ends. 

Bacon  v.  Walker,  204  U.  S.  312,  61 
L.  ed.  499,  27  Sup.  Ct.  Rep.  289;  Hud- 
son County  Water  Co.  v.  McCarter,  209 
U.  S.  357,  52  L.  ed.  832,  28  Sup.  Ct 
Rep.  529;  Hadacheck  v.  Sebastian,  239 
U.  S.  394,  60  L.  ed.  348,  36  Sup.  Ct 
Rep.  143,  Ann.  Cas.  1917B,  927;  Rein- 
man  v.  Little  Rock,  237  U.  S.  171,  59 
L.  ed.  900,  35  Sup.  Ct  Rep.  511;  Re 
Opinion  of  Justices,  103  Me.  506,  19 
L.R.A.(N.S.)  425,  69  Atl.  627,  13  Ann. 
Cas.  745;  Com.  v.  Tewksbury,  11  Met 
55;  Hodges  v.  Perine,  24  Hun,  516;  Ez 
parte  Elam,  6  Cal.  App.  233,  91  Pac. 
811;  Murphy  v.  California,  225  U.  S. 
628,  66  L.  ed.  1232,  41  L.R.A.(N.S.) 
153,  32  Sup.  Ct  Rep.  697;  Booth  t. 
Illinois,  184  U.  S.  425,  429,  46  L.  ed. 
623,  626,  22  Sup.  Ct.  Rep.  425;  Holden 
V.  Hardy,  169  U.  S.  366,  397,  42  L.  ed. 
780,  793,  18  Sup.  Ct.  Rep.  383;  Lawton 
V.  Steele,  152  U.  S.  140,  38  L.  ed.  390, 
14  Sup.  Ct.  Rep.  499;  La  Harpe  v.  Elm 
Twp.  Gaslight,  Fuel  &  Power  Co.  60 
Kan.  97,  76  Pac.  448;  Missouri  P.  R. 
Co.  V.  Mackey,  127  U.  S.  205,*  209,  32 
L.  ed.  107,  109,  8  Sup.  Ct.  Rep.  1161; 
Thomas  Cusack  Co.  v.  Chicago,  242  U. 
S.  526,  61  L.  ed.  472,  L.R.A1918A,  13«, 
37  Sup.  Ct.  Rep.  190,  Ann.  Cas.  1917C, 
694;  Carroll  v.  Greenwich  Ins.  Co.  199 
U.  S.  411,  50  L.  ed.  246,  26  Sup.  Ct 
Rep.  66;  Ohio  Oil  Co.  v.  Indiana,  177  U. 
S.  190-213,  44  L.  ed.  729-740,  20  Mor. 
Min.  Rep.  466,  20  Sup.  Ct.  Rep.  76; 
State  V.  Ohio  OU  Co.  160  Ind.  21,  47 
L.R.A.  627,  49  N.  E.  809;  Donahue,  Pe- 
troleum &  Gas,  §  23;  Jamieson  v.  In- 
diana Natural  Gas  &  Oil  Co.  128  Ind. 
555,  12  L.R.A.  652,  3  Inters.  Com.  Rep. 
613,  28  N.  E.  76;  Townsend  v.  State, 
147  Ind.  624,  37  L.R.A.  297,  62  Am.  St 
Rep.  477,  47  N.  E.  19;  Branson  v.  Bush, 
251  U.  S.  182,  64  L.  ed.  216,  40  Sup.  Ct 
Rep.  113;  Jacob  Ruppert  v.  Caffey,  251 
U.  S.  264,  64  L.  ed.  260,  40  Sup.  Ct 
Rep.  141;  Ilathorn  v.  Natural  Carbonie 
Gas  Co.  194  N.  Y.  326,  23  L.R.A.(N.8.) 
436, 128  Am.  St.  Rep.  555,  87  N.  E.  504, 
16  Ann.  Cas.  989;  Lindsley  v.  Natural 
Carbonic  Gas  Co.  220  U.  S.  62,  55  L.  ed. 
369,  31  Sup.  Ct.  Rep.  337,  Ann.  Cas. 
1912C,  160;  West  v.  Kansas  Natural 
Gas  Co.  221  U.  S.  251,  55  L.  ed.  726,  35 
L.R.A.(N.S.)  1193,  31  Sup.  Ct  Rep. 
564;  Church  of  the  Holy  Trinity  ▼. 
United  States,  143  U.  S.  462,  36  L.  ed. 
230,  12  Sup.  Ct.  Rep.  511;  United 
SUtes  Y.  Union  P.  B.  Co.  91  U.  S.  72, 
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23  L  ed.  224;  Noble  State  Bank  t. 
Haakell,  219  U.  S.  104,  55  L.  ed.  112, 
32  L.B.A.(K.S.)  1062,  31  Sup.  Ct.  Rep. 
188,  ADn.  Cm.  1912A,  487;  State  v. 
Bedmon,  134  Wis.  B9,  14  L.R.A.(N.S.) 
229,  126  Am.  St.  Rep.  1003,  114  N.  W. 
137,  16  Add.  Cas.  408;  Freund,  Pol. 
Power,  §  143. 

The  I4th  Amendment  only  requires 
the  same  means  and  methods  to  be  ap- 
plied impartially  to  all  the  constituents 
of  a  class,  ao  that  the  law  shall  operate 
•qnally  and  uniformly  upon  all  persons 
in  similar  circumstances  (Kentucky  R. 
Tax  Cases,  116  U.  S.  321-337,  29  L.  ed. 
414-419,  6  Sup.  Ct.  Rep.  57);  and  it 
does  not  prohibit  le^slation  which  is 
limited  either  in  the  objects  to  which 
it  is  directed,  or  by  the  territory  in 
which  it  is  to  operate. 

MagouQ  T.  Illinois  Trust  &  Sav.  Bank, 
170  n.  S.  292,  42  L.  ed.  1042,  18  Sup. 
CL  Bep.  B94. 

Hvsara.  John  W.  Luoj  and  Beld  L. 
Oarr  axgned  the  cause,  and,  with  Ur. 
Herbert  V.  Lacey,  filed  a  brief  for  ap- 
pellees: 

It  doea  not  follow  that  by  callit^  the 
aet  «  "eonservation"  measure,  or  by  de- 
claring the  manufacture  of  carbon 
bUek  from  natural  gas  to  be  "wasteful" 
or  "extravagant,"  the  legislature  has 
fAvelowd  judicial  consideration  of  the 
rabjeet. 

Bunting  r.  Oregon,  243  D.  S.  426, 
435,  61  L.  ed.  830,  S35,  37  Sup.  Ct.  Rep. 
43S,  Ann.  Cas.  1918A,  1043;  Coppage  t. 
Kansas,  236  U.  5.  1,  59  L.  ed.  441, 
I..B.A.1916C,  960,  35  Sup.  Ct.  Rep.  240; 
Paaaenger  Cases,  7  How.  263,  12  L.  ed. 
702. 

Not  only  the  true  purpose  and  effect 
of  the  act,  as  distinguished  from  its 
ostensible  purpose,  but  also  the  reason - 
shleoess  of  the  restrictions  sought  to  be 
imposed,  and  the  truth  of  the  accusa- 
tion of  waste,  are  all  fully  open  to  ju- 
dicial review, 

Lawton  v.  Steele,  152  U.  S.  133,  38 
L  ed.  385,  14  Sup.  Ct.  Rep.  499;  Moun- 
tain Timber  Co.  v.  WnshinKton.  243  U. 
8.  219,  61  L.  ed.  685,  37  Sup.  Ct.  Rep. 
260,  Ann.  Caa.  1917D,  642,  13  N.  C.  C. 

A.  927;  Uarbury  v.  Madison,  1  Crancb. 
137,  2  L.  ed.  60;  Cook  v.  Bumqnist,  242 
Ped.  321;  Yick  Wo  v.  Hopkina,  118  U. 

B.  366,  30  L.  ed.  220,  6  Sup.  Ct.  Rep. 
106*i  Hdden  v.  Hardy,  169  U.  S.  366 
12  L.  od.  780,  18  Sup.  Ct.  Rep.  383;  R- 
Jaeobs,  98  N.  Y.  98,  50  Am.  Rep.  636 

Natnral  gas  is  not  public  property. 

Ohio  Oil   Co.   V.   Indiana,   177  U.    S 

190,  44  L.  ed.  729,  20  Sup.  Ct  Rep.  676, 


20  Mor.  Uin.  Rep.  466;  West  v.  Kansas 
Natural  Gas  Co.  221  U.  S.  229,  254,  65 
L.  ed.  716,  726,  35  L.R.A.(N.S.)  1193, 
31  Sup.  Ct.  Rep.  564;  Haskell  t.  Kan- 
aas  Natural  Gas  Co.  224  U.  S.  217,  66 
L.  ed.  738,  32  Sup.  Ct.  Rep.  442. 

The  statute  thus  takes  private  prop- 
erty for  private  use  under  pretest  of 
the  public  good. 

West  V.  Kansas  Natural  Gas  Co.  221 
U.  S.  255,  65  L.  ed.  726,  35  L.R.A. 
(N.S.)  1193,  31  Sup.  Ct.  Rep.  564;  Mc- 
Farland  v,  American  Sugar  Ref.  Co 
241  U.  S.  79,  60  L.  ed.  899,  36  Sup.  Ct 
Rep.  498. 

These  purposes  are  not  even  public 
purposes  such  as  would  authorize  the 
exercise  of  eminent  domain  to  take  the 
property  of  the  appellees  in  their  gas, 
nor  yet  public  in  such  sense  as  would 
authorize  any  taxes  therefor  to  be  lev- 
ied upon  the  property  here  involved, 
evoi  if  it  were  located  in  one  of  the 
towns  receiving  the  indirect  benefits. 

Cole  V.  I^  Grange,  113  U.  S.  1,  6,  28 
L.  ed.  896,  898,  5  Sup.  Ct.  Rep.  416; 
Missouri  P.  R,  Co.  v.  Nebraska,  164  XJ. 
S.  403,  41  L.  ed.  489,  17  Sup.  Ct.  Rep. 
130,  s.  e.  217  U.  8.  196,  64  L.  ed.  727, 
30  Sup.  Ct.  Rep.  461,  18  Ann.  Cas.  989; 
Michigan  Sugar  Co.  v.  Auditor  General, 
124  Hich.  674,  66  L.R.A.  329,  83  Am. 
St  Rep.  354,  83  N.  W.  625;  Dodgo  t. 
Mission  Twp.  54  L.R.A.  242,  46  C.  C.  A. 
661,  107  Fed.  827;  Oxnard  Beet  Sugar 
Co.  V.  State,  73  Neb.  67,  102  N.  W.  80, 
105  N.  W.  716. 

The  statute  here  in  controversy  takes 
property,  aince  it  forbids  sale  and  use 
although  sncb  sale  and  use  in  no  way 
create  or  contribute  to  any  nuisance  or 
injury  to  the  health,  morals,  or  comfort 
of  anyone. 

2  Kent,  Com.  320;  Litchfield  v.  Bond, 
186  N.  T.  66,  80,  78  N.  E.  719;  Buchanan 
V.  Warley,  245  U.  S.  60,  74,  62  L.  ed. 
161,  L.R.A.1918C,  210,  38  Sup.  Ct  Rep. 
16,  Ann.  Cas.  1918C,  1201;  Re  Kelso, 
147  Cal.  609,  2  L.R.A.(N.S.)  796,  109 
Am.  St.  Rep.  178,  82  Pae.  241. 

The  statute  does  not  alone  regulate 
the  right  of  the  reduction  to  possession 
of  the  gas,  but  when  the  right  is  exer- 
cised,— when  the  gas  becomes  property, 
—takes  from  it  tbe  attributes  of  prop- 
erty,— tbe  right  to  dispose  of  it. 

West  V.  Kansas  Natural  Gas  Co.  221 
U.  8.  229,  254,  55  h.  ed.  716,  35  L.B.A- 
(N.S.)  1193,  31  Sup.  Ct  Rep.  564. 

So,  too,  the  deprivation  of  the  right 
'o  use  the  factory,  or  the  imposition  of 
"estraints  renderii^  such  nse  impossible, 
is  a  takii^  of  property  in  M  real  a 
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sense  as  if  the  factory  were  physically 
appropriated. 

Dobbins  v.  Los  Angeles,  195  U.  S. 
223,  47  L.  ed.  169,  25  Sup.  Ct.  Rep.  18; 
Re  Smith,  143  Cal.  368,  77  Pac.  180; 
Forster  v.  Scott,  136  N.  Y.  577,  18 
L.R.A.  543,  32  N.  E.  976;  People  ex  rel. 
Manhattan  Sav.  Inst.  v.  Otis,  90  N.  Y. 
48;  Puiiipelly  v.  Green  Bay  &  M.  Canal 
Co.  13  Wall.  106,  20  L.  ed.  557;  Kansas 
City  Gas  Co.  v.  Kansas  City,  198  Fed. 
500. 

Every  exercise  of  the  police  power 
must  be  reasonable. 

Plessy  V.  Ferguson,  163  U.  S.  537,  41 
L.  ed.  256,  16  Sup.  Ct.  Rep.  1138. 

The  legislature  may  not,  under  the 
guise  of  protecting  the  public  interests, 
arbitrarily  interfere  with  private  busi- 
ness or  impose  unusual  and  unnecessary 
restrictions  upon  lawful  occupations. 

Lawton  v.  Steele,  152  U.  S.  133,  137, 
38  L.  ed.  385,  388,  14  Si\p.  Ct.  Rep.  499 ; 
Holden  v.  Hardy,  169  U.  S.  366,  42 
L.  ed.  780,  18  Sup.  Ct.  Rep.  383;  Dob- 
bins V.  Los  Angeles,  195  U.  S.  223,  236, 
47  L.  ed.  169,  175,  25  Sup.  Ct.  Rep.  18. 

A  state  cannot,  by  designating  as 
^'coercion''  conduct  which  is  not  such  in 
truth,  render  criminal  any  normal  or 
essentially  innocent  exercise  of  person- 
al liberty;  for  to  permit  this  would  de- 
prive  the  14th  Amendment  of  its  effec- 
tive force  in  this  respect. 

Coppage  V.  Kansas,  236  U.  S.  1,  59 
L.  ed.  441,  L.R.A.1915C,  960,  35  Sup. 
Ct.  Rep.  240. 

A  mere  legislative  declaration  that  a 
business,  harmless  and  innocuous  in  it- 
self, is  inimical  to  the  public  interest, 
either  as  a  whole  or  as  to  some  feature 
of  its  conduct,  cannot  make  it  so,  un- 
less, by  reason  of  surrounding  condi- 
tions, the  declaration  can  be  said  to  ac- 
cord with  the  fact  as  based  upon  com- 
mon observation  and  human  experience. 

Yee  Gee  v.  San  Francisco,  235  Fed. 
757. 

The  statute  not  only  fails  to  protect 
or  regard  the  coequal  rights  of  the  col- 
lective owners,  but  it  discriminates  be- 
tween them,  and  is  otherwise  arbitrary, 
unreasonable,  and  discriminatory  in 
the  classification  of  offenders  against 
its  provisions. 

Ohio  Oil  Co.  V.  Indiana,  177  U.  S. 
190,  203,  44  L.  ed.  729,  737,  20  Sup.  Ct. 
Rep.  576,  20  Mor.  Min.  Rep.  466;  Con- 
nolly V.  Union  Sewer  Pipe  Co.  184  U.  S. 
540,  46  L.  ed.  679,  22  Sup.  Ct.  Rep.  431 ; 
International  Harvester  Co.  v.  Mis- 
souri, 234  U.  S.  199,  215,  58  L.  ed.  1276, 
52  L.R.A.(N.S.)  525,  34  Sup.  Ct.  Rep. 
859;  Gulf,  C.  A  S.  F.  R.  Co.  v.  Ellis, 
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165  U.  S.  150,  41  L.  ed.  666,  17  Sup.  CL 
Rep.  255;  Cotting  v.  Kansas  City  Stoek 
Yards  Co.  (Cotting  v.  Godard)  183  U. 
S.  79,  46  L.  ed.  92,  22  Sup.  Ct.  Rep.  30; 
McFarland  v.  American  Sugar  Ref.  Co. 
241  U.  S.  79,  60  L.  ed.  899,  36  Sup.  Ct 
Rep.  498,  8.  c.  229  Fed.  284;  Smith  ▼. 
Texas,  233  U.  S.  630,  58  L.  ed.  1128, 
L.R.A.1915D,  677,  34  Sup.  Ct.  Rep.  681, 
Ann.  Cas.  1915D,  420. 

Mr.  Justice  McKenna  delivered  the 
opinion  of  the  court: 

The  complainants  are  corporations  of 
Delaware,  and  have  their  places  of  busi- 
ness in  that  state. 

The  defendants  are  officers  of  Wyom- 
ing, being,  respectively,  its  attorney  gen- 
eral, prosecuting  officer  of  Big  Horn 
county,  and  the  governor  of  the  state. 

It  is  alleged  that  jurisdiction  of  the 
district  court  depends  upon  diversity  of 
citizenship  and  the  Constitution  of  the 
United  States,  the  Constitution  being, 
violated  by  an  act  of  the  legislature  of 
the  state.  Chapter  125  of  the.  Session 
Laws  of  1919. 

The  object  of  the  suit  is  to  restrain 
defendants,  and  each  of  them,  from  en-. 
forcing  or  attempting  to   eiiforce   the 
legislation. 

It  is  declared  by  the  act,  which  is  at- 
tacked, that  its  purpose  is  ''the  conser- 
vation of  natural  gas."  The  first  sec- 
tion is  as  follows: 

''The  use,  consumption  or  burning  of 
natural  gas  taken  or  drawn  from  any 
natural  gas  well  or  wells,  or  borings 
from  which  natural  gas  is  produced  for 
the  products  where  such  natural  gas  is 
burned,  consumed  or  otherwise  wasted 
without  the  heat  therein  contained  being 
fully  and  actually  applied  and  utilized 
for  other  manufacturing  purposes  or 
domestic  purposes  is  hereby  declared  to 
be  a  wasteful  and  extravagant  use  of 
natural  gas  and  shall  be  unlawful  whok 
such  gas  well  or  source  of  supply  is  lo- 
cated within  10  miles  of  any  incorporated 
town  or  industrial  plant." 

Section  2  prohibits  the' use,  sale,  or 
other  distribution  of  [310]  natural 
gas,  the  product  of  any  well  owned, 
leased,  or  managed  by  any  person 
for  the  purpose  of  manufacturing  or 
producing  carbon  or  other  resultant 
products  from  the  burning  or  con- 
sumption of  such  gas,  without  the 
heat  therein  being  fully  and  actually 
utilized  for  other  manufaeturing  pur- 
poses or  domestic  purposes.  Violations 
are  made  misdemeanors. 

The  grounds  of  contention  against  the 
act  are  set  forth  in  very  voluminont 
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pleadingSi  rapplemented  by  a  number  of 
affidavits.  But  only  a  brief  summary  of 
them  is  necessary  to  present  the  ques- 
tion involved,  which  is,  stated  broadly, 
that  the  act  transcends  the  police  power 
of  the  state,  its  purpose  and  effect  bein^^ 
not  to  regulate  and  conserve  natural  gas, 
but  to  prohibit  its  use,  and  make  a  dis- 
crimination between  owners  having  equal 
rights,  and  thereby  violates  article  1,  § 
10,  of  the  Constitution,  and  the  14th 
Amendment  thereof. 

Prior  to  the  enactment  of  the  statute, 
the  Midland  Company  had  erected  a  fac- 
tory for  the  manufacture  of  carbon 
black,  which  factory  is  located  about  li 
miles  from  the  town  of  Cowley,  Big  Horn 
county,  at  an  expenditure  of  $375,000. 
It  is  equipped  for  the  manufacture  of 
such  carbon  black,  and  can  be  used  for 
no  other  purpose,  and  there  is  produced 
from  it  approximately  13,000  pounds  of 
that  article  daily,  which  is  sufficient  for 
the  manufacture  of  117,000  pounds  of 
printing  ink.  From  the  gas  consumed  to 
make  the  carbon  black,  th^re  is  first  ex- 
tracted approximately  1,600  gallons  per 
day  of  high-gravity  gasolene. 

The  uses  of  carbon  black  are  enumer- 
ated, and  it  is  alleged  that  no  form  of  it 
possessing  the  same  properties  and  the 
wide  variety  of  uses  can  be  commercially 
mannfactured  from  any  material  or  sub- 
stance other  than  natural  gas. 

The  origin  of  the  industry  and  the 
uses  of  its  product  are  variously  detailed, 
and  it  is  alleged  that  the  company's 
[311]  factory  is  so  conducted  as  to 
permit  no  waste,  that  the  best  known 
processes  and  appliances  are  employed, 
and  that  the  operation  of  the  gasolene 
absorption  plant  and  the  recovery  of 
gasolene  from  the  gas  supplied  by  the 
wells  would  be  impossible  if  the  car- 
bon plant  should  cease  to  be  operated, 
for  the  reason  that  the  gas  cannot  be 
sold  to  other  users  in  that  locality  in 
sufficient  quantities  to  render  the  ex- 
traction of  gasolene  therefrom  commer- 
cially profitable. 

The  Occidental  Oil  &  Gas  Company 
owns  the  land  upon  which  are  located  the 
gas  wells  constituting  the  principal 
flouree  of  supply  to  the  plant  and  carbon 
factory  of  the  Midland  Company.  It,  the 
Occidental  Oil  &  Gas  Company,  also  con- 
structed, owns,  and  operates  the  pipe 
line  by  which  the  gas  is  conveyed  to  the 
factory,  and  delivers  it  to  the  factory, 
receiving  from  the  Eastern  Fuel  Com- 
pany, which  owns  and  operates  the  gas- 
olene extraction  plant,  a  royalty  of  one 
hfldf  of  the  gasolene  extracted  there- 
from. The  Oil  Company  also  owns  min- 
is li.  ed. 


eral  leases  covering  1,200  acres  of 
proved  gas  territory  within  10  miles 
of  Cowley.  Its  business  is  an  inte- 
gral and  inseparable  part  of  that  of 
the  Midland  Carbon  Company,  and  all 
of  its  investments  have  been  made  'in 
view  of  the  carbon  business. 

In  the  construction  of  its  pipe  line  it 
expended  $05,000,  and  in  the  purchase 
of  lands  upon  which  the  wells  are  lo- 
cated, a  sum  exceeding  $30,000.  Olher 
gas  lands  are  alleged  to  have  been  )>nr- 
chased  and  leased  prior  to  the  enaclnicnt 
of  the  law. 

There  are  other  allegations  asserting 
the  use  of  the  gas  and  its  products,  and 
that  such  use  is  not  a  waslo  of  the  gas. 
Various  ways  in  which  the  law  violates 
complainants^  rights  under  the  Constitu- 
tion of  the  United  States  are  detailed; 
that,  under  the  guise  of  regulation,  the 
restrictions  of  the  act  are  so  framed  as 
to  abolish,  ruin,  and  destroy  complain- 
ants' business,  while  leaving  it  open  to 
others  to  engage  in  carbon  manufacture 
without  saving  the  gasolene;  [312J 
that  the  penalties  imposed  by  the  net 
are  harsh,  unreasonable,  and  confisea- 
tory,  and  that  a  dispute  of  its  lc/;ality 
would  impose  a  penalty  of  $1,000  for 
each  separate  daily  violation  of  it. 
Other  injuries  are  alleged. 

As  already  said,  atlidavits  made  by 
representatives  of  various  trades  and  in- 
dustries, displaying  the  qualities  of  car- 
bon black  and  its  uses,  are  attached  to 
the  bill.  Other  affidavits  express  the 
detriment,  in  the  opinion  of  the  affiants, 
of  any  restriction  or  regulation  of  the 
production  of  it.  And  others,  from  as- 
serted experts,  exhibit  the  source  of  the 
gas  and  tae  process  of  manufacture  from 
it  of  carbon  black,  and  that,  in  its  manu- 
facture, heat  is  necessarily  evolved,  but 
that  as  soon  as  any  attempt  is  made  to 
transform  the  heat  into  any  other  form 
of  energy,  such  as  light  or  mechanical 
power,  an  enormous  but  inevitable  loss 
of  heat  results. 

An  injunction  is  prayed,  interlocutory 
and  permanent,  restraining  defendants 
from  enforcing  the  act. 

Upon  the  bill  (it  is  verified),  exhibits, 
and  affidavits,  it  was  ordered  that  the 
application  for  interlocutory  injunction 
be  heard  by  three  judges,  and  tlial,  in  the 
meanwhile,  a  temporary  restraining  or- 
der be  granted  upon  filing  a  bond  in  the 
sum  of  $1,000. 

The  answer,  in  its  admissions,  denials, 
and  independent  averments,  asserts  waste 
of  the  gas  by  complainants'  gas  factory 
and  processes,  the  depletion  of  the  wells 
and  their  product,  from  which  it  is  esti- 
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mated,  that  within  three  yean  all  of  the 
wells  will  have  been  utterly  and  complete- 
ly depleted,  and  the  depletion  will  re- 
late not  only  to  the  wells  furnishing^  gas 
for  the  manufacture  of  carbon  black,  but 
will  likewise  relate  to  the  entire  region 
and  vicinity. 

And  it  is  alleged  that,  by  preventing  the 
use  of  the  gas  for  the  manufacture  of  car- 
bon black,  the  towns  of  Lovell  and  Cow- 
ley, and  all  industrial  plants-  therein,  will 
be  afforded  a  supply  of  gas  for  all  domes- 
tic and  industrial  purposes  for  a  perio<l 
of  thirtv  years. 

[813]  The  vice  attributed  to  the  act 
by  complainants  is  denied,  and  a  ben- 
efit and  virtue  asserted  for  it. 

It  is  prayed  that  the  bill  be  dismissed, 
and  the  restraining  order  be  dissolved. 
The  answer  is  verified. 
'A  motion  to  dissolve  the  temporary 
restraining  order  was  made,  which  was 
supported  by  afSdavits  and  opposed  by 
others. 

The  afSdavits  are  too  long  to  quote. 
Those  on  the  part  of  defendants  represent 
the  interest  of  the  city  of  Lovell  and  other 
towns,  and  the  necessity  to  their  indus- 
tries, if  there  are  to  be  any,  of  the  nat- 
ural gas  from  the  wells  with  which  this 
oase  is  concerned,  and  represent  a  de- 
pletion of  the  gas  supply  by  the  use 
made  of  the  gas  by  complainants. 
Figures  are  given.  Particulars  are 
stated  in  one  affidavit,  and  for  a  re- 
view of  what  are  deemed  the  impor- 
tant tests  and  elements  of  judgment 
of  the  conditions  which  existed  and  would 
succeed  the  present  practice,  it  is  said: 

''In  conclusion,  assuming  that  the  pres- 
ent consumption  of  gas  from  this  sand  is 
15,000,000  cubic  feet  per  day  (as  I  have 
been  reliably  informed)  and  that  the  de- 
crease in  pressure  for  the  last  year  has 
been  150  pounds,  and  knowing  that  the 
present  pressure  is  approximately  200 
pounds,  it  is  a  simple  problem  in  mathe- 
matics to  ascertain  the  future  life  of  the 
field.  In  other  words,  at  the  present  rate 
of  decrease  in  pressure,  the  field  will  be 
exhausted  in  sixteen  months,  and  there 
will  be  no  pressure  to  force  the  gas  out 
of  the  sand.  On  the  same  basis  of  rea- 
soning there  are  approximately  7,200,- 
000,000  cubic  feet  left  in  the  sand,  and 
the  present  consumption  is  5,500,000,000 
cubic  feet  per  year." 

The  court  sustained  the  application  for 
temporary  injunction. 

The  question  in  the  case  is,  as  we  have 
said,  whether  the  legislation  of  Wyoming 
is  a  valid  exercise  of  the  police  power  of  j 
the  state,  and  brings  into  comparison  the| 
limits  of  the  power  as  against  the  asserted  I 
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rights  of  property;  [814]  whethv 
it,  the  legislation,  is  a  legal  oonaer* 
vation  of  the  natural  resources  of 
the  state,  or  an  arbitrary  interfer- 
ence with  private  rights.  Contentiimt 
of  this  kind  have  been  before  tins 
court  in  other  cases,  and  their  diaeuasioiM 
and  decisions  have  materiality  here.  We 
mean,  not  discussions  or  decisions  on  the 
police  power  in  the  abstract  or  generality, 
but  discussions  and  decisions  involving 
conditions  and  principles  pertinent  to  the 
present  case. 

It  will  be  observed  that  the  act  under 
review  does  not  prohibit  the  use  of 
natural  gas  absolutely.  It  prohibits,  or, 
to  use  its  words,  declares  it  to  be  a 
''wasteful  and  extravagant  use  of  the  gas 
when  it  is  burned  or  consumed  without  the 
heat  therein  contained  being  fully  and 
actually  applied  and  utilised  for  either 
manufacturing  or  domestic  purposes.'^ 
But  not  even  that  unlimitedly,  but  oahf 
when  the  "gas  well  or  source  of  supply  n 
located  within  10  miles  of  any  incor- 
porated town  or  industrial  plant."  Such 
IS  the  prohibition  upon  the  user  or  con- 
sumer. There  is  a  prohibition  upon  the 
owner  or  lessee  of  wells  within  the  desig- 
nated distance  from  a  town  or  industrial 
plant  to  sell  or  dispose  of  the  gas  except 
under  the  specified  conditions  "for  the 
purpose  of  manufacturing  carbon  or 
other  resultant  products." 

There  are  two  elements,  therefore,  to 
be  considered:  (1)  The  distance  of  the 
wells  from  an  incorporated  town  or  in- 
dustrial plant;  (2)  the  element  of  heat 
utilization  for  manufacturing  or  domeatia 
purposes.  These  elements  are  the  de- 
termining ones  in  the  accusations  againal 
the  law.  The  first  is  the  basis  of  the  dia- 
crimination  charged  against  it;  the  second 
is  the  basis  of  the  charge  that  the  law  de- 
prives the  companies  of  their  property  by 
the  ruin  of  their  business  and  capital  in- 
vestments, and  impairs  the  obligationa  of 
pre-existing  contracts. 

In  Bacon  v.  Walker,  204  U.  S.  312, 
51  L.  ed.  499,  27  Sup.  Ct.  Rep.  289,  a 
statute  of  Idaho  was  considered  whidi 
made  it  unlawful,  with  consequent  liabil- 
ity to  damages,  "for  any  person  owning 
or  having  [315]  charge  of  the  sheep 
to  herd  the  same,  or  permit  them  to 
be  herded,  on  the  land  or  posaea- 
sory  claims  of  other  persons,  or  to 
herd  the  same  or  permit  them  to 
graze  within  2  miles  of  the  dwellii^ 
house  of  the  owner  or  owners  of  said  poa- 
sessory  claim."  The  statute  was  sustained 
as  a  lawful  exercise  of  the  police  power 
of  the  state,  against  the  assertion  of  the 
right  of  one  eitiaen  to  use  the  paUie 
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domain  as  mueh  as  another  citizen;  and 
that  to  impose  damages  upon  him  for  the 
aiereiae  of  the  right  deprived  him  of  his 
property  without  due  process  of  law,  and, 
besides,  arbitrarily  discriminated  between 
sheep  grazing  and  the  grazing  of  other 
idnds  of  stock.  We  there  said  in  sub- 
itoice  that  the  power  of  regulation  exist- 
ing, the  imposition  of  some  limit  to  a 
right  when  its  exercise  would  impinge 
upon  the  equal  right  of  another  was  the 
exercise  of  legislative  power,  and  that  the 
eireumstances  which  induced  it  could  not 
be  pronounced  illegal  "on  surmise,  or  on 
the  barren  letter  of  the  statute."  And  we 
said  further,  that  where  equal  rights  ex- 
isted, the  state  has  an  interest  in  their 
accommodation.  Pertinent  cases  were  cit- 
ed, and  the  exclusion  from  grazing 
within  2  miles  of  the  possessory  claim 
of  another  was  decided  to  be  legal,  that 
^the  selection  of  some  limit  is  a  legis- 
lative power,"  and  that  it  was  ''only 
against  the  abuse  of  the  power,  if  at 
all,  that  the  courts  could  interpose." 
The  mere  distance  expressed  nothing. 

The  case,  and  those  it  cites,  are  author- 
ity for  the  position  that  a  state  may  con- 
nder  the  relation  of  rights,  and  accommo- 
date their  coexistence,  and,  in  the  interest 
of  the  community,  limit  one  that  others 
may  be  enjoyed.  Of  this  Ohio  Oil  Co.  v. 
Indiana,  177  U.  S.  190,  44  L.  ed.  729,  20 
8up.  Ct  Rep.  576,  20  Mor.  Min.  Rep. 
466,  is  especially  illustrative  and  perti- 
nent, and  conducts  naturally  to  the  con- 
sideration of  the  second  proposition ;  that 
18,  to  the  element  of  heat  utilization. 

The  suit  was  by  the  state,  and  was  based 
upon  a  statute  which  was  directed  against 
and  prohibited  one  having  [316]  pos- 
Bession  or  control  of  any  natural  gas 
or  oil  well  to  permit  the  flow  of  gas 
or  oU  from  any  such  well  to  escape 
into  the  open  air  for  a  longer  pe- 
riod than  two  days  after  the  gas  or 
oil  had  been  struck.  From  the  stand- 
point of  the  law,  to  do  so  was  a 
waste  of  gas.  A  right  against  the  statute 
was  set  up,  based  upon  the  asserted  or 
implied  postulate  that  the  owner  of  the 
land  ovmed  all  beneath  the  surface  and 
all  that  could  be  brought  to  the  surface 
within  the  lines  of  the  land.  The  postu- 
Ute  was  rejected  upon  the  ground  of  the 
nature  of  the  g^s,  the  capability  of  its 
flow  from  place  to  place,  the  common 
right  to  domestic  and  industrial  use  of  it, 
and  the  power  of  the  state  to  regulate 
and  conserve  such  right. 

The  Oil  Company  contended,  as  owner 
of  the  land  (it  was  the  lessee)  and  pro- 
ducer of  the  oil,  that  it  had  expended 
many  tiionsands  of  dollars  in  purchasing 
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and  equipping  machinery  for  the  sole 
purpose  of  raising  and  producing  oil,  it 
not  being  engaged  in  producing  or  trans- 
porting natural  gas,  and  that  it  used  the 
gas  as  ''power,  force,  and  agency"  to  raise 
the  oil  to  the  surface  of  the  gn^und,  and 
that  such  was  "the  usual,  natural,  and 
ordinary  method  of  saving  oil  in  such 
cases."  And  further,  that  no  machinery 
or  process  of  any  kind  had  been  devised 
by  which  the  oil  could  be  produced  and 
saved  otherwise,  and  by  forbidding  it, 
the  company's  business  would  be  de- 
stroyed and  the  state  deprived  of  the  use 
and  profits  of  the  oil,  which  was  of  vast- 
ly more  value  than  the  gas.  And  it  was 
asserted  that  no  more  gas  was  permitted 
to  escape  than  was  consistent  with  the 
due  operation  of  the  well  with  the  highest 
skill.  It  was  hence  urged  against  the  act 
that  it  deprived  of  property  without  due 
process  of  law,  and  denied  to  the  Oil 
Company  the  equal  protection  of  the  laws. 
The  answer  was  adjudged  by  the  duprome 
court  of  the  state  not  to  constitute  a  de- 
fense. The  adjudication  was  sustained  by 
this  court.  We  said,  citing  a  case,  ''posses- 
sion of  the  land  is  not  necessarily  posses- 
sion [817]  of  the  gas,"  and  again,  on 
the  authority  of  cases,  ''that  the  prop- 
erty of  the  owner  of  lands  in  oil 
and  gas  is  not  absolute  until  it  is 
actually  in  his  grasp,  and  brought 
to  the  surface."  ft  was  decided,  how- 
ever, that  before  that  event  occurs, 
indeed,  in  prevention  of  it,  the  state  may 
interpose  its  power  to  prevent  a  waste  or 
disproportionate  use  of  either  oil  or  g^a 
by  a  particular  owner  in  order  to  conserve 
the  equal  right  of  other  owners  and  ad- 
vance the  public  interest.  And  in  support 
of  this  power  of  regulation  a  similarity 
between  natural  gas  and  other  subsurface 
minerals  was  rejected.  "True  it  is,"  it 
was  said,  "oil  and  gas,  like  other  minerals, 
are  situated  beneath  the  surface  of  the 
earth;  but,  except  for  this  point  of  simi- 
larity, in  many  other  respects  they  great- 
ly differ.  They  have  no  tixed  situs  under 
a  particular  portion  of  the  earth's  surface 
within  the  area  where  they  obtain.  They 
have  the  power,  as  it  were,  of  self-trans- 
mission." Necessarily,  therefore,  it  was 
adjudged  that  their  use  by  one  owner  of 
the  surface  affected  the  use  of  other  own- 
ers, and  an  excessive  use  by  one  dimin- 
ished the  use  by  others,  and  a  similarity 
of  other  minerals,  as  we  have  seen, 
was  rejected,  and  the  analogy  be- 
tween oil  and  gas  and  animals  fersB 
natursB  was  declared.  It  was  hence 
decided  that  the  power  of  the  state 
"can  be  manifested  for  the  purpose 
of  protecting  all  the  collective  owners,  bv 
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securing  a  just  distribution,  to  arise  from 
the  enjoyment  by  them  of  their  privilege 
to  reduce  to  possession,  and  to  reach  the 
like  end  by  preventing  waste." 

To  the  contention  that  oil  could  not  be 
taken  at  a  profit  by  one  who  made  no  use 
of  the  gas,  it  was  replied  that  such  fact 
"went  not  to  the  power  to  make  regula- 
tions, but  to  tlieir  wisdom."  And  this 
can  be  said  of  the  contention  in  the  case 
at  bar,  that  one  element  is  more  valuable 
tlian  another,  that  carbon  black  is  more 
valuable  than  the  gas  from  which  it  is 
extracled. 

It  will  be  observed  that  the  basic  princi- 
ple of  the  Indiana  statute  is  the  same  as 
the  basic  principle  of  the  [318]  Wy- 
oming statute;  that  is,  the  power  of 
regulation  dependent  upon  the  natures 
of  oil  and  gns  and  that  the  absolute 
dominion  of  the  surface  of  the  land  is 
not  an   unlimited   dominion  over  them. 

The  case  was  cited  in  Lindslev  v.  Nat- 
ural Carbonic  Gas  Co.  220  U.  S.'GI,  55  L. 
ed.  369,  31  Sup.  Ct.  Rep.  337,  Ann.  Cas. 
1912C,  160,  to  defeat  a  suit  brought  to 
restrain  the  officers  of  the  state  of  New 
York  from  enforcing  against  the  gas  com- 
pany a  statute  which  made  it  unlawful  to 
pump  from  wells  or  otherwise  draw  by  ar- 
tificial appliances  that  class  of  mineral 
waters  holding  in  solution  carbonic  acid 
gas,  or  producing  an  unnatural  flow  of 
such  gas  "for  the  purpose  of  extracting, 
collecting,  compressing,  liquifying  or 
vending  such  gas  as  a  commodity  other- 
wise than  in  conjunction  with  the  min- 
eral water  and  the  other  mineral  ingredi- 
ents with  which  it  was  associated." 

The  company  alleged  that  the  gas  could 
be  lifted  to  the  surface  only  by  means  of 
pumps  or  other  artificial  appliances,  and 
that  many  other  landowners  in  Saratoga 
Springs  had  like  wells  which  were  oper- 
ated in  a  like  way,  with  a  like  purpose. 
The  utility  of  the  gas  was  alleged  and  a 
property  right  asserted  which  the  statute, 
it  was  further  alleged,  deprived  of,  in 
violation  of  the  Constitution  of  the  United 
States. 

A  demurrer  was  sustained  to  the  bill; 
therefore  its  averments  were  admitted. 
The  basis  of  the  contention  of  the  offense 
of  the  statute  against  the  Constitution  of 
the  United  States  explicitly  was,  that  the 
company,  being  the  owner  of  the  land 
owned,  had  power  and  authority  over  all 
beneath  the  land's  surface  that  it  could 
reduce  to  possession.  This  was  the  same 
postulate,  it  will  be  observed,  that  was  as- 
serted in  Ohio  Oil  Co.  v.  Indiana.  It  was 
rejected  upon  the  authority  of  that  case. 
We,  however,  said:   "Were  the  question 
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an  open  one,  we  should  still  solve  it  in  tlit 
same  way." 

May  the  principle  and  its  justification 
be  extended  to  the  Wyoming  statute? 
The  statute  of  Wyoming  (we  [310] 
repeat  it,  to  have  it  immediately  be- 
fore our  eyes)  declares  it  to  be  a 
"wasteful  and  extravagant  use  of 
natural  gas"  to  use,  consume,  or  bum 
it  when  taken  or  drawn  from  any 
gas  well  or  wells  or  borings  "for  the 
products  where  such  natural  gas  is  burned 
without  the  heat  therein  contained  being 
fully  and  actually  applied  and  utilized 
for  other  manufacturing  purposes  or 
domestic  purposes."  The  declaration  of 
illegality,  however,  only  applies  when  the 
"gas  or  source  of  supply  is  located  within 
10  miles  of  any  incorporated  town  or  in- 
dustrial plant."  Section  2  explicitly  men* 
tions  carbon  black  as  within  the  illegality 
of  the  law,  and,  as  this  case  concerns  its 
production,  we  may  accept  its  production 
as  a  test  of  the  companies'  case. 

Of  the  range  of  the  utility  of  carbon 
black,  there  can  be  no  controversy;  and 
to  this  fact  the  companies  give  an  especial 
emphasis  in  their  averments,  supple- 
mentary affidavits,  and  argument.  The 
fact,  however,  is  but  of  incidental  impor- 
tance. The  determining  consideration  is 
the  power  of  the  state  over,  and  its  regu- 
lation of,  a  property  in  which  others  be- 
sides the  companies  may  have  rights,  and 
in  which  the  state  has  an  interest  to  ad- 
just and  preserve,  natural  gas  being  one 
of  the  resources  of  the  state.  And  in  this 
consideration  it  is  more  important  to  con- 
sider not  for  what  a  particular  owner  uses 
the  gas,  but  the  proportion  of  his  use  to 
that  of  others;  or,  it  may  be,  the  preven- 
tion of  use  by  others;  and  the  striking 
fact  is  presented  by  the  companies'  aver- 
ments that  by  the  processes  and  deviees 
employed  by  them  there  is  only  obtained 
from  each  thousand  cubic  feet  of  natural 
gas  consumed  1]  pounds  of  carbon  blade 
and  ^0  of  a  gallon  of  high-gravity  gaso- 
lene. To  this  averment  the  defendants 
add  that  every  thousand  cubic  feet  of  gas 
contains  from  33  to  40  pounds  of  carbon, 
and  therefore,  "that  the  inefficiency  of  ths 
process  used  by  the  complainants  is  veiy 
high,  ranging  only  from  2.8  per  cent  to 
4.6  per  cent."  It  is  the  further  assertion 
[320]  of  defendants  that  the  com- 
panies are  utilizing  and  withdrawing 
from  the  earth  gas  at  the  rate  of  ap- 
proximately 10,000,000  cubic  feet  per 
day,  and  that  the  same  can  never  bo 
replaced  or  restored. 

To  these  averments  we  may  add  the  affi- 
davits. There  is  something  in  them,  bat 
not  enough  to  reduce  the  importance  of 
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the  facts  averred.  Those  on  the  part  of 
the  companies  are  directed,  to  a  great  ex- 
tent, to  the  value  of  carbon  black  and  its 
Qse,  and  the  detriment  or  disaster  of  the 
discontinuance  or  even  reduction  of  its 
manufacture.  And  the  explicit  assertion 
is  that  it  is  absolutely  impossible  to  uti- 
lize the  heat  generated  as  an  incident  to  its 
manufacture.  A  comparison  is  made  with 
other  fuels,  and  the  affidavits  are  explicit 
IB  statement  that  the  requirement  that  the 
heat  contained  in  them  must  be  "fully 
and  actually  applied  and  utilized^'  (to  use 
the  words  of  the  Wyoming  statute)  is  not 
only  unreasonable,  but  impossible.  Fig- 
ures are  given  not  only^of  gas  engines, 
but  of  oil,  air,  and  steam  "engines.  This  is 
dwelt  on  at  great  length,  and  it  is  de- 
clared that  it  is  absolutely  impossible  to 
utilize  heat  generated  as  an  incident  to 
the  manufacture  of  carbon  black.  And  it 
is  said:  "If  the  true  test  of  the  waste  of 
gas  or  any  other  fuel  is  whether  or  not  the 
heat  therein  contained  is  fully  utilized,  it 
would  follow  that  practically  every  in- 
dustrial use  of  fuel  must  be  characterized 
as  wasteful." 

There  is  also  testimony  from  those 
familiar  with  the  geological  formations, 
and  the  production  of  natural  gas  in 
Wyoming,  that  there  are  very  extensive 
deposits  underlying  ten  counties,  and  that 
their  development  has  scarcely  more  than 
commenced,  and  that  their  potential  ca- 
pacity far  exceeds  the  capacity  of  the 
wells  now  drilled.  Further,  that  the 
aggregate  capacity  of  the  existing  wells 
exceeds  650,000,000  cubic  feet  per  day, 
and  that  this  production  could  be 
hirgely  augmented  if  the  demands  for 
natural  gas  in  the  state  warranted. 

[321]  Opposing  affidavits  set  forth 
the  needs  of  the  towns,  present  and 
prospective,  and  of  industries  other 
than  carbon  black,  and  that  the  wells 
of  the  companies  are  drilled  into  the 
same  sand  in  which  the  wells  of  the 
Lovell  Gas  &  Electric  Company,  an 
industry  which  furnishes  gas  and  electric- 
ity to  the  town  of  Lovell,  are  drilled.  The 
sand  is  a  free  flowing  sand ;  that  is,  one  in 
which  the  gas  has  free  access  from  one 
IMirt  of  the  field  to  the  other ;  consequent- 
ly the  gas  pressure  would  be  approximate- 
ly the  same  at  all  the  wells  drilled  into  it. 
With  the  operation  of  the  wells  of  the 
companies  came  a  diminution  of  pressure, 
and  ''if  the  present  consumption  of  gas 
continues  for  another  year,  there  will  not 
be  sufficient  gas  in  this  field  in  the  par- 
ticular sand  in  question,  to  supply  even 
the  domestic  uses  of  the  town  of  Lovell.^' 

And  it  is  affirmed  that  the  plant  of  the 
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ninety  separate  buildings,  constructed  of 
sheet  iron  and  steel,  in  such  a  way  that 
they  can  be  moved  more  readily  tiian  al- 
most any  other  character  of  construction, 
and  were  evidently  designed  with  the  idea 
of  portability  in  mind,  and  at  the  present 
rate  of  consumption  of  the  gas,  they  will 
have  to  be  moved,  in  any  event,  within  a 
year.  Corroborating  figures  of  the  sup- 
plv  and  consumption  are  given,  and  it  is 
said  that  if  the  wells  now  driven  be  al- 
lowed to  flow  at  their  full  capacity,  they 
will  be  entirely  exhausted  in  ninety  days. 
The  proof  of  this  is  said  to  be  that  the  use 
of  15,000,000  cubic  feet  per  day  of  gas 
produced  within  the  last  eighteen  months 
has  caused  a  loss  of  57  per  cent  of  the 
available  gas  in  the  producing  sand.  In 
contrast,  it  is  estimated,  that  if  the  gas 
consumed  at  the  carbon  plant  was  con- 
served, the  supply  available  for  domestic 
and  industrial  use  in  the  towns  of  Lovell 
and  Cowley  would  last  for  a  period  of  ten 
years. 

There  is  speculation  as  to  other  basins 
of  deposits  of  gas  and  its  utility  for  in- 
dustries, but  which  cannot  be  undertaken 
against  the  depletion  by  the  production  of 
carbon  [322]  black.  The  process  to 
make  the  latter  is  said  to  be  sim- 
ple, and  is  similar  to  holding  a  cold 
plate  over  on  old-fashioned  gas  jet. 
In  fact,  it  is  said,  the  process  used 
by  the  Midland  Carbon  Company  is 
merely  an  incomplete  combustion  of 
gases  in  an  insufficient  amount  of  air, 
the  flames  from  the  different  jets  practi- 
cally touching  cast-iron  channel  plates, 
which  are  suspended  over  the  flames,  and 
are  moved  backward  and  forward  at  a 
very  slow  rate  of  speed.  The  carbon  is 
scraped  off  the  plates  into  hoppers,  and 
carried  to  the  packing  houses  by  convey- 
ers.   All  of  this  is  mechanical. 

It  is  testified  (by  an  engineer  of  the 
Bureau  of  Mines  in  the  Interior  Depart- 
ment, who  had  made  a  study  of  the  mak- 
ing of  carbon  black)  that  the  efficiency 
of  the  carbon  black  industry  is  very 
low;  that  the  larcrest  yield  of  which 
affiant  had  any  knowledore  did  not  ex- 
ceed IJ  pounds  per  1,000  cubic  feet  of 
natural  gas,  though  it  is  a  well-known 
and  chemically  ascertained  fact  that 
1,000  cubic  feet  of  natural  gas  contains 
approximately  from  33  to  45  pounds  of 
carbon. 

The  companies  replied  with  affidavits  of 
opposing  tendency,  and  made  comparisons 
of  the  money  value  of  carbon  black  with 
the  money  value  of  natural  gas,  the  for- 
mer bcinc:  the  more  valuable.  And  there  is 
contradiction  of  the  asserted  lower  pres- 
sure of  the  wells  and  the  tendency  to  the 
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depletion  of  the  gas,  and  assertion  that 
other  forms  of  industry  can  well  use 
coal  for  fuel. 

The  affidavits  (which  we  have  presented 
necessarily  in  barest  outline),  whether 
they  may  be  regarded  as  presenting  issues 
of  fact  or  of  judgment,  exhibit  the  con- 
ditions which  may  have  moved  the  policy 
and  legislation  of  the  state.  Manifestly, 
conceding  a  power  to  the  state  of  regula- 
tion, a  comparison  of  the  value  of  the  in- 
dustries, and  a  judgment  upon  them  as 
affecting  the  state,  were  for  it  to  make. 
Such  comparison  may,  therefore,  be  put 
aside.  It  may  be,  as  it  is  deposed,  that 
1,000  cubic  feet  of  natural  gas  converted 
into  gasolene  and  carbon  black  may 
[323]  be  sold  much  higher  than  can 
be  obtained  from  the  same  amount 
of  gas  sold  for  fuel  purposes,  but 
it  does  not  follow  from  that  fact 
that  the  state  may  not  consider,  and 
direct  its  legislation  by  the  considera- 
tion, that  (and  we  take  the  averment  of  the 
companies)  1,000  cubic  feet  of  natural 
gas  is  consumed  to  produce  1]  pounds  of 
carbon  black  and  about  %o  of  a  gallon  of 
gasolene.  That  it  may  so  consider  de- 
pends upon  the  question  whether  its  stat- 
ute is  within  the  principle  of  the  statutes 
passed  on  in  Ohio  Oil  Co.  v.  Indiana  and 
Lindsley  v.  Natural  Carbonic  Gas  Co.  By 
reverting  to  these  cases  it  will  be  imme- 
diately observed  that  the  power  of  regula- 
tion over  natural  gas  is  possessed  by  a 
state,  and  in  the  first  case  (Ohio  Oil  Co. 
V.  Indiana)  it  was  exercised  to  prohibit 
the  employment  of  the  gas  as  a  means  or 
agency  in  the  production  of  oil  against  an 
asserted  right  of  property  in  the  owner- 
ship of  the  land  upon  which  the  oil  was 
produced,  and,  therefore,  of  the  oil  and 
gas  as  incidents  of  such  ownership,  and 
which  could  be  used  in  such  manner 
and  quantity  as  the  landowner  might 
choose. 

In  the  Lindsley  Case  the  power  of  the 
state  was  exerted  to  prohibit  the  owner 
of  the  surface  from  pumping  on  his  own 
land,  water  charged  with  gas.  This 
was  but  an  exertion,  it  was  said,  to 
preserve  from  depletion  the  subter- 
ranean supply  common  to  him  and 
other  owners,  and  that  the  statute, 
therefore,  was  not  unconstitutional 
as  depriving  owners  of  their  prop- 
erty without  due  process  of  law.  Ohio 
Oil  Co.  V.  Indiana,  as  we  have  pointed  out. 
was  cited  as  a  precedent  and  its  principle 
applied.  The  case  at  bar  is,  we  think, 
within  that  principle;  in  other  words, 
the  power  is  exerted  to  prohibit  an  ex- 
travagant or  wasteful  or  disproportion- 
ate use  of  the  natural  gas  of  the  state. 
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We  have  seen  that  the  method  of  pro- 
duction by  natural  gas  is  like  holding  a 
cold  plate  over  a  candle;  or,  as  it  is  ex- 
pressed by  a  witness,  it  can  only  be 
produced  "by  combustion  and  the  im- 
pinging of  the  flame  on  the  metal- 
lic surface."  [324]  And  there  is 
great  disproportion  between  the  gas 
and  the  product,  and  necessarily  there 
was  presented  to  the  judgment  and  policy 
of  the  state  a  comparison  of  utilities  whi^ 
involved  as  well  the  preservation  of  the 
natural  resources  of  the  state,  and  the 
equal  participation  in  them  by  the  people 
of  the  state.  And  the  duration  of  this 
utility  was  for  ^the  consideration  of  the 
state,  and  we  do  not  think  that  the  state 
was  required  by  the  Constitution  of  the 
United  States  to  stand  idly  by  while 
these  resources  were  disproportionately 
used,  or  used  in  such  way  that  tended  to 
their  depletion,  having  no  power  of  in- 
terference. 

The  cited  cases  determine 'otherwise; 
and  that,  as  the  state  of  Indiana  could 
prevent  the  exhaustive  use  of  gas  in  the 
production  of  oil,  and  as  the  state  of  New 
York  could  prevent  the  owner  of  land 
from  using  artificial  means  to  obtain  the 
carbonated  waters  under  his  land,  the 
state  of  Wyoming  has  the  same  power  to 
prevent  the  use  of  natural  gas  in  the  pro- 
duction of  carbon  black,  the  tendency  of 
which  is  (it  may  be  the  inevitable  effect  of 
which  is)  the  exhaustion  of  the  supply  of 
natural  gas,  and  the  consequent  detriment 
of  other  uses. 

It  may  be  said,  however,  indeed,  is  said, 
that  the  purpose  of  the  act  or  its  effect  is 
a  discrimination  between  producers  of  car- 
bon black, — those  10  miles  from  a  town 
or  industrial  plant  not  being  within  its 
provisions.  We  think  the  classification  is 
justified  by  the  case  of  Bacon  v.  Walkery 
204  U.  S.  312,  51  L.  ed.  499,  27  Sup.'Ct. 
Rep.  280,  and  indeed,  by  the  principles 
which  determine  classification. 

To  the  contention  that  the  statute  is 
not  one  of  conservation,  because,  carbon 
black  factories  are  permitted  if  10  miles 
distant  from  a  town  or  industrial  plant, 
the  immediate  answer  is  that  it  is  for  the 
state  to  determine  not  only  if  any  conser- 
vation be  necessary,  but  the  degree  of  it; 
and  certainly  the  companies  cannot  com- 
plain if  the  state  has  not  exerted  its  full 
power. 

As  we  have  seen,  many  affidavits  were 
addressed  to  the  [325]  impossibility 
of  complying  with  the  statute;  that 
is,  of  utilizing  the  heat  of  natural 
gas  to  the  extent  of  the  words  ot 
the  statute.  We  say  to  the  extent 
of  the  words  of  the  statute,   beeanss 
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we  think  the  statute  must  be  construed 
with  reference  to  the  facts  of  nature  and 
their  possibilities,  and  that  all  that  was 
intended  by  the  words  employed  was  to 
require  a  practical  and  possible  use  of  the 
heaty  as  in  other  fuels,  and  by  the  existing 
instrumentalities,  and  if  this  should  be 
done,  it  was  a  legal  use  of  the  gas, — was 
an  application  and  utilization  of  the  heat 
contained  in  it.  The  statute  was  only  in- 
tmded  to  prevent  the  selection  of  a 
product  whose  production  tended,  and,  ac- 
cording ta  some  of  the  affidavits,  whose 
inevitable  effect  was,  to  exhaust  the  sup- 
ply of  gas  in  a  very  little  while. 

The  decree  granting  the  interlocutory 
injunction  is  reversed,  and  the  case  re- 
manded to  the  District  Court  for  further 
proceedings  in  conformity  to  this  opinion. 

The  Chief  Justice,  Mr.  Justice  Van 
Deyanter,  and  Mr.  Justice  McBeynolds 
dissent*, 


JOSEPH  GILBERT,  Plff.  in  Err., 

V. 

STATE  OF  MINNESOTA. 

(See  S.  C.  Reporter's  ed.  325-343.) 

8tates  —  relation  to  Federal  government 
—  war  measure  —  police  power. 

1.  CongresBional  power  is  not  usurped 
nor  encroached  upon  by  the  enactment  by 
t  state  of  a  statute  making  it  unlawful' to 
advocate  or  teach  that  men  should  not 
enlist  in  the  military  or  naval  forces  of  the 
United  States  or  of  the  state,  or  that 
citizens  of  the  state  should  not  aid  or  assist 
the  United  States  in  prosecuting  or  carry- 
ing on  war  with  the  public  enemies  of  the 
United  States.  Such  statute  renders  a 
service  to  the  people  of  the  stcate,  and  may 
even  be  supported  as  a  simple  exercise  of 
the  police  power  to  preserve  the  peace  of 
the  state. 

[For  other  caseA.  see  States,  IV.  b ;  Constitu- 
tional Law,  IV.  c,  1,  in  Digest  Sup.  <Jt 
lUOS.] 

Kote. — For  a  discussion  of  police 
power,  generally — see  notes  to  State  v. 
Marshall,  1  L.R.A.  51;  Re  Gannon,  5 
L.R.A.  359;  State  v.  Schlemmer,  10 
L.R.A.  135;  Ulman  v.  Baltimore,  11 
LR.A.  224;  Electric  Improv.  Co.  v.  San 
Francisco,  13  L.R.A.  131;  and  Barbier 
▼.  Connolly,  28  L.  ed.  U.  S.  923. 

On  constitutional  freedom  of  speech 
and  of  the  press — see  note  to  Cowan  v. 
Pairbrother,  32  L.R.A.   820. 

As  to  validity  of  legislation  directed 

against  social  or  industrial  propa^^anda 

deemed  to  be  of  a  dangerous  tendency — 

see  note  to  State  v.  Moileni  1  A.L.B. 

336. 
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ConstUntlonal  law  —  freedom  of  speech 
or     press     —     abridgment     —     war 
measure. 
2.  Freedom  of  speech  or  press  is  not 
denied  by  a  state  statute  making  it  unlaw- 
ful to  advocate  or  teach  that  men  should 
not  enlist  in  the  military  or  naval  forces 
of  the   United   States   or  of   the   state,   or 
that  citizens  of  the  state  should  not  aid  or 
assist  the  United  States  in  prosecuting  or 
carrying  on  war  with  the  public  enemies  of 
the  United  States. 

[ITor  other  caseR.   see  Coniitltutional  Law,  IV. 
d,  in  Difiest  Sup.  Ct.  1U08.] 

[No.   79.1 

Argued  November   10,   1920.     Decided   l^e- 
cember  13,  1920. 

IN  ERROR  to  the  Supreme  Court  of 
the  State  of  Minnesota  to  review  a 
judgment  which  affirmed  a  conviction 
in  the  District  Court  of  Goodhue  Coun- 
ty, in  that  state,  of  deterring  enlist- 
ment in  the  military  or  naval  service, 
and  of  discouraging  the  giving  of  aid 
in  war.     Affirmed.  /y /  ^Ct 

See  same  case  below,  14i  Minn.  495, 

/^^e  facts  are  stated  in  the  opinion. 

Messrs.  George  Nordlin  and  Frederic 
A.  Pike  argued  the  cause  and  filed  a 
brief  for  plaintiff  in  error. 

Mr.  James  E.  Markham  argued  the 
cause,  and,  with  Mr.  Clifford  L.  Hilton, 
Attorney  General  of  Minnesota,  filed  a 
brief  for  defendant  in  error. 

Mr.  Justice  McKenna  delivered  the 
opinion  of  the  court: 

A  statute  of  Minnesota  makes  it  un- 
lawful "to  interfere  with  or  discourage 
the  enlistment  of  men  in  the  military  or 
naval  service  of  the  United  States  or  of 
the  state  of  Minnesota." 

Its  2d  and  3d  sections  are  as  follows: 

"Section  2.  Spes^ing  by  word  of  mouth 
against  enlistment  unlawful. — It  shall 
be  unlawful  for  any  person  in  a  pub- 
lic place,  or  at  any  meeting  where 
more  than  five  persons  are  assembled,  to 
advocate  or  teach  by  word  of  mouth  or 
otherwise  that  men  should  not  enlist  in 
the  military  or  naval  forces  of  the  United 
States  or  the  state  of  Minnesota. 

"Section  3.  Teaching  or  advocating  by 
written  or  printed  matter  against  enlist- 
ment unlawful. — It  shall  be  unlawful 
[327]  for  any  person  to  teach  or  ad- 
vocate by  any  written  or  printed  matter 
whatsoever,  or  by  oral  speech,  that  the 
citizens  of  this  state  should  not  aid  or 
assist  the  United  States  in  prosecuting 
or  carrying  on  war  with  the  publio 
enemies  of  the  United  States." 
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Section  4  defines  a  citizen  to  be  ''any 
person  within  the  confines  of  the  state," 
and  §  5  declares  violations  of  the  act  to 
be  gross  misdemeanors,  and  punishable 
by  fine  and  imprisonment. 

The  indictment  charged  that  Gilbert, 
at  a  time  and  place  designated  in  the 
state,  and  under  the  conditions  prohib- 
ited by  §  2,  the  United  States  being  then 
and  there  at  war  with  the  Kingdom  and 
Imperial  Government  of  Germany,  used 
the  following  language: 

"We  are  going  over  to  Europe  to 
make  the  world  safe  for  democracy,  but 
I  tell  you  we  had  better  make  America 
safe  for  democracy  first.  You  say,  what 
is  the  matter  with  our  democracy  t  I 
tell  you  what  is  the  matter  with  it: 
Have  you  bad  anything  to  say  as  to  who 
should  be  President  f  Have  you  had 
anything  to  say  as  to  who  should  be  gov* 
emor  of  this  state  f  Have  you  had  any- 
thing to  say  as  to  whether  we  would  go 
into  this  war?  You  know  you  have  not. 
If  this  is  such  a  good  democracy,  for 
Heaven's  sake  why  should  we  not  vote 
on  conscription  of  menf  We  were 
stampeded  into  this  war  by  newspaper 
rot  to  pull  England's  chestnuts  out  of 
the  fire  for  her.  I  tell  you,  if  they  con- 
scripted wealth  like  Ihey  have  conscript- 
ed men,  this  war  would  not  last  over 
forty-eicfht  hours.     •    .     ." 

A  demurrer  to  the  indictment  was 
overruled,  and  Gilbert  was  tried  and 
convicted.  The  judgment  was  that  he 
pay  a  fine  of  $500  and  be  imprisoned  in 
the  county  jail  of  the  county  of  Good- 
hue for  one  year,  and  pay  the  costs  of 
the  prosecution.  The  judgment  was  af- 
firmed by  the  supreme  court  of  the  state. 

The  statute,  it  is  contended,  is  repug- 
nant to  the  Constitution  of  the  Unite<l 
States  in  thnt:  (1)  "All  power  of  lej?- 
islation  [328]  re;;:arding  the  subject- 
matter  contained  in  ^he  statute  is  con- 
ferred upon  Consrress  and  withheld  from 
the  states."  (2)  And  that  the  statute 
is  obnoxious  to  the  "inherent  riprht  of 
free  speech  respecting  the  concerns, 
activities,  and  interests  of  the  United 
States  of  America  and  its  government." 

We  shall  consider  the  objections  in 
their  order.  It  is  said  in  support  of  the 
exclusive  power  in  Congress,  that  Con- 
gress alone  can,  under  the  Constitution. 
"  'provide  for  the  common  defense  and 
general  welfare  of  the  United  States,' 
'declare  war,'  'raise  and  support  armies,' 
*to  make  rules  for  the  government 
and  resnilation  of  the  land  and  naval 
forces.'"  To  these  affirmative  delega 
tions  of  power  to  Congress,  there  is  add- 
ed, it  is  saidy  a  prohibition  to  the  states 
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to  "engage  in  war,  unless  actually  invad- 
ed, or  in  such  imminent  danger  as  will 
not  admit  of  delay."  And,  "that  the 
state  of  Minnesota  is  not  a  party  to  the 
war  now  [then]  being  waged.  If  it  ii 
not  engaged  in  any  war,  and  until  it 
does  so  engage,  legislation  such  as  a 
belligerent  sovereign  might  enact  is 
beyond  its  province."  These  speeifie 
gn*ounds  of  objection  to  the  statute  are 
attempted  to  be  reinforced  by  analogy 
to  the  power  of  Congress  over  interstate 
commerce,  to  the  exclusion  of  .the  inter- 
ference of  the  states. 

The  bases  of  the  objections  seem  to  be 
that  plaintiff  in  error  had  an  account- 
ability as  a  citizen  of  the  United  States 
different  from  that  which  he  had  as  a 
citizen  of  the  state,  and  that  therefore 
he  was  not  subject  to  the  power  or  juris- 
diction of  the  state,  exercised  in  the  aet 
under  review.  Manifestly,  to  support 
the  contention  something  more  is  neces- 
sary than  the  letter  of  the  cited  consti* 
tutional  provisions.  The  broader  propo- 
sition must  be  established  that  a  state 
has  no  interest  or  concern  in  the  United 
States  or  its  armies,  or  power  of  pro- 
tecting them  from  public  enemies. 

Undoubtedly,  the  United  States  can 
declare  war,  and  it,  [329]  not  the 
states,  has  the  power  to  raise  and  main- 
tain armies.  But  there  are  other  con- 
siderations. The  United  States  is 
composed  of  the  states,  the  states  are 
constituted  of  the  citizens  of  the  United 
States,  who  also  are  citizens  of  the 
states,  and  it  is  from  these  citizens 
that  armies  are  raised  and  wars  waged, 
and  whether  to  victory  and  its  bene- 
fits, or  to  defeat  and  its  calamities, 
the  states  as  well  as  the  United  States 
are  intimately  concerned.  And  whether 
to  victory  or  defeat  depends  upon  their 
morale,  the  spirit  and  determination  that 
animates  them, — whether  it  is  repellent 
and  adverse  or  eager  and  militant, — ^and 
to  maintain  it  eager  and  militant  against 
attempts  at  its  debasement  in  aid  of  the 
enemies  of  the  United  States  is  a  service 
of  patriotism,  and  from  the  contention 
that  it  encroaches  upon  or  usurps  any 
power  of  Congress,  there  is  an  instinc- 
tive and  immediate  revolt.  Cold  and 
technical  reasoning  in  its  minute  consid- 
eration may  indeed  insist  on  a  separar 
tion  of  the  sovereignties,  and  resistance 
in  each  to  any  co-operation  from  the 
other,  but  there  is  opposing  demonstra- 
tion in  the  fact  that  this  country  is  one 
composed  of  many,  and  must  on  occa- 
sions be  animated  as  oue,  and  that  the 
constituted  and  constituting  sovereign- 
ties  must   have   power   of  co-operation 
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against  the  enemies  of  all.  Of  such  in- 
Btance,  we  think,  is  the  statute  of  Min- 
nesota, and  it  goes  no  farther.  It,  there- 
fore, has  none  of  the  character  of  the 
illustrations  adduced  against  it,  nor.  the 
possibility  of  conflict  of  4)0wers  which 
they  condemn.  This  was  the  view  of  the 
supreme  court  of  the  state,  and  the  court 
expressed  it  with  detail  and  force  of  rea- 
soning. The  same  view  of  ths  statute 
was  expressed  in  State  v.  Holm,  139 
Minn.  267,  L.R.A.1918C,  304,  166  N.  W. 
181,  where,  after  a  full  discussion,  the 
contention  was  rejected  that  the  Espion- 
age Law  of  June  15,  1917,  40  Stat,  at  L. 
217,  chap.  30,  Comp.  Stat.  §  10,212  a. 
Fed.  Stat.  Anno.  Supp.  1918,  p.  120, 
abrogated  or  superseded  the  statute,  the 
court  declaring  that  the  fact  that  the  citr 
izens  of  the  state  are  also  citizens  of  the 
United  States,  and  owe  a  duty  to  the  na- 
tion, does  not  absolve  them  from  duty  to 
the  state,  nor  preclude  a  state  from 
[330]  enforcing  such  duty.  ''The  same 
act,"  it  was  said,  ''may  be  an  offense  or 
transgression  of  both"  nation  and  state, 
and  both  may  punish  it  without  a  con- 
flict of  their  sovereignties.  Numerous 
eases  were  cited,  commencing  with 
Moore  v.  Illinois,  14  How.  13,  14  L.  ed. 
306,  and  terminating  with  Halter  v. 
Nebraska,  205  U.  S.  34,  51  L.  ed.  696,  27 
Sup.  Ct.  Rep.  419,  10  Ann.  Cas.  525.* 

The  latter  case  is  especially  pertinent 
in  its  sentiment  and  reasoning.  It  sus- 
tained a  statute  of  Nebraska  directed 
against  the  debasement  of  the  national 
flag  to  trade  uses,  against  the  contention 
that  the  flag,  being  the  national  emblem, 
was  subject  only  to  the  control  of  the 
national  power.  In  sustaining  the  stat- 
ute it  was  recognized  that,  in  a  degrada- 
tion of  the  flag,  there  is  a  degradation 
of  all  of  which  it  is  the  symbol;  that  is, 
"the  national  power  and  national  honor," 
and  what  they  represent  and  have  in 
trust.     To  maintain  and  reverence  these, 

I  In  GustafBon  v.  Rhinow,  144  Minn.  415, 
175  N.  W.  903,  the  supreme  court  of  Minne- 
sota sustained  a  law  of  the  state  giving  to 
soldiers  who  served  in  the  war  against  Ger- 
many $15  for  each  month  or  fraction  of  a 
month  of  service,  against  an  attack  that 
the  soldiers  were  soldiers  of  the  United 
States.  The  court  exprcpsed  the  concern  and 
interest  of  the  state  as  follows:  "It  is  true 
that  the  Federal  government  alone  has 
power  to  declare  war,  but,  having  done  so, 
the  government  and  people  of  Minnesota 
became  bound  to  defend  and  support  the 
national  government.  While  the  states  ot 
the  nation  are  sovereign  in  a  certain  f^eld, 
they  are  also  members  of  the  family  of 
states  constituting  the  national  organiza- 
tion." 
•5  Ii.  ed. 


to  ''encourage  patriotism  and  love  of 
country  among  its  people,"  may  be  af- 
firmed, it  was  said,  to  be  a  duty  that 
rests  upon  each  state;  and  that  "when, 
by  its  legislation,  tiie  state  encourages  a 
feeling  of  patriotism  towards  the  nation, 
it  necessarily  encourages  a  like  feeling 
towards  the  state." 

And  so  with  the  statute  of  Minnesota. 
An  army  is  an  instrument  of  govern- 
ment, a  necessity  of  its  power  and  honor, 
and  it  may  be,  of  its  security.  An  army, 
of  course,  can  only  be  raised  and  direct- 
ed by  Congress;  in  neither  has  [331] 
the  .state  power,  but  it  has  power  to 
regulate  the  conduct  of  its  citizens,  and 
to  restrain  the  exertion  of  baleful  in- 
fluences against  the  promptings  of 
patriotic  duty,  to  the  detriment  of  the 
welfare  of  the  nation  and  state.  To  do 
so  is  not  to  usurp  a  national  power,  it 
is  only  to  render  a  service  to  its  people, 
as  Nebraska  rendered  a  service  to  its 
people  when  it  inhibited  the  debase- 
ment of  the  flag. 

We  concur,  therefore,  in  the  final  con- 
clusion of  the  court,  that  the  state  is  not 
inhibited  from  making  "the  national  pur- 
poses its  own  purposes,  to  the  extent  of 
exerting  its  police  power  to  prevent  its 
own  citizens  from  obstructing  the  accom- 
plishment of  such  purposes." 

The  statute,  indeed,  may  be  supported 
as  a  simple  exertion  of  the  police  power 
to  preserve  the  peace  of  the  state.  As 
counsel  for  the  state  say:  "The  act  un- 
der consideration  does  not  relate  jto  the 
raising  of  armies  for  the  national  de- 
fense, nor  to  rules  and  regulations  for 
the  government  of  those  under  arms.  It 
is  simply  a  local  police  measure,  aimed 
to  suppress  a  species  of  seditious  speech 
which  the  legislature  of  the  state  has 
found  objectionable.  If  the  legislature 
has  otherwise  power  to  prohibit  utter- 
ances of  the  character  of  those  here  com- 
plained of,  the  fact  that  such  suppres- 
sion has  some  contributory  effect  on  the 
Federal  function  of  raiding  armies  is 
quite  beside  the  question."  And  the 
state  knew  the  conditions  which  existed, 
and  could  have  a  solicitude  for  the  pub- 
lic peace,  and  this  record  justifies  it. 
Gilbert's  remarks  were  made  in  a  public 
meeting.  They  were  resented  by  his  au- 
ditors. There  were  protesting  interrup- 
tions, also  accusations  and  threats 
against  him,  disorder  and  intimations  of 
violence.  And  such  is  not  an  uncom- 
mon experience.  On  such  occasions 
feeling  usually  runs  high  and  is  impet- 
uous; there  is  a  prompting  to  violence, 
and  when  violence  is  once  yielded  to,  be- 
fore it  ean  be  quelled,  tragedies  may  ho^ 
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enacted.  To  preclude  such  result  or  a 
[332]  danger  of  it  is  a  proper  exercise 
of  the  power  of  the  state.  Presser  v. 
lUinois,  116  U.  S.  267,  29  L.  ed.  619,  6 
Sup.  Ct.  Rep.  580. 

The  next  contention  is,  that  the  statute 
is  violative  of  the  right  of  free  speech, 
and  therefore  void.  It  is  asserted  that 
the  right  of  free  speech  is  a  natural  and 
inherent  right,  and  that  it  and  the  free- 
dom of  the  press  'Vere  regarded  as 
among  the  most  sacred  and  vital  pos' 
sessed  by  mankind  when  this  nation  was 
bom, — when  its  Constitution  was  framed 
and  adopted."  And  the  contention 
seems  necessary  for  the  plaintiff  in  error 
to  support.  But  without  so  deciding,  or 
considering  the  freedom  asserted  as 
guaranteed  or  secured  either  by  the 
Constitution  of  the  United  States  or  by 
the  Constitution  of  the  state,  we  pass 
immediately  to  the  contention,  and  for 
the  purposes  of  this  case  may  concede 
it;  that  is,  concede  that  the  asserted 
freedom  is  natural  and  inherent,  but  it 
is  not  absolute, — it  is  subject  to  restric- 
tion and  limitation.  And  this  we  have 
decided.  In  Schenek  v.  United  States, 
249  U.  S.  47,  52,  63  L.  ed.  470,  473,  39 
Sup.  Ct.  Rep.  247,  we  distinguished 
times  and  occasions,  and  said  that  ''the 
most  stringent  protection  of  free  speech 
would  not  protect  a  man  in  falsely  shout- 
ing fire  in  a  theater  and  causing  a  pan- 
ic;" and  in  Frohwerk  v.  United  Stales, 
249  U.  S.  204,  206,  63  L.  ed.  561,  564, 

39  Sup.  Ct.  Rep.  249,  we  said  that  "the 
1st  Aitaendment,  while  prohibiting  leg- 
islation against  free  speech  as  such,  can- 
not and  obviously  was  not  intended  to 
give  immunity  to  every  possible  use  of 
language."  See  also  Debs  v.  United 
States,  249  U.  S.  211,  63  L.  ed.  566,  39 
Sup.  C(.  Rep.  252;  Abrams  v.  United 
States,  250  U.  S.  616,  63  L.  ed.  1173, 

40  Sup.  Ct.  Rep.  17.  In  Schaefer  v. 
United  States,  251  U.  S.  466,  64  L.  ed. 
360,  40  Sup.  Ct.  Rep.  259,  commenting 
on  those  cases  and  their  contentions,  it 
was  said  that  the  curious  spectacle  was 
presented  of  the  Constitution  of  the 
United  States  being  invoked  to  justify 
the  activities  of  anarchy  or  of  the  en- 
emies of  the  United  States;  and,  by  a 
strange  perversion  of  its  precepts,  it 
was  adduced  against  itself.  And  we  did 
more  than  reject  the  contention,  we  fore- 
stalled all  repetitions  of  it,  and  the  con- 
tention in  the  case  at  bar  is  a  repetition 
of  it.  It  is  a  direct  assault  upon  [333' 
the  statute  of  Minnesota,  and  a  direc: 
assertion,  in  spite  of  the  prohibition  of 
the  statute,  that  one  can,  by  speech, 
teach  or  advocate  that  the  citizens  of 
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the  state  should  not  aid  or  assist  "the 
United  States  in  prosecuting  or  carry- 
ing on  war  with  the  public  enemies  of 
the  United  States,"  and  be  protected  by 
the  Constitution  of  the  United  States. 

The  same  conditions  existed  as  in  the 
cited  cases;  tffat  is,  a  condition  of  war 
and  its  emergency  existed,  and  there 
was  explicit  limitation  to  §  3  in  the 
charge  of  the  trial  court  to  the  jury. 
The  court  read  §§  2  and  3  of  the  stat- 
ute to  the  jury  and  said:  "I  take  it 
from  the  reading  of  the  whole  indict- 
ment that  it  is  prosecuted  under  §  3, 
which  I  have  just  read  to  you." 

Gilbert's  speech  had  the  purpose  they 
denounce.  The  nation  was  at  war  with 
Germany,  armies  were  recruiting,  and 
the  speech  was  the  discouragement  of 
that, — its  purpose  was  necessarily  the 
discouragement  of  that.  It  was  not  an 
advocacy  of  policies  or  a  censure  of  ac- 
tions that  a  citizen  had  the  right  to 
make.  The  war  was  flagrant;  it  had 
been  declared  by  the  power  constituted 
by  the  Constitution  to  declare  it,  and 
in  the  manner  provided  for  by  the  Con- 
stitution. It  was  not  declared  in  aggres- 
sion, but  in  defense, — in  defense  of  our 
national  honor, — in  vindication  of  the 
''most  sacred  rights  of  our  nation  and 
our  people."' 

This  was  known  to  Gilbert,  for  he 
was  informed  in  affairs  and  the  opera- 
tions of  the  government,  and  every  word 
that  he  uttered  in  denunciation  of  the 
war  was  false, — was  deliberate  misrep- 
resentation of  the  motives  which  im- 
pelled it,  and  the  objects  for  which  it 
was  prosecuted.  He  could  have  had  no 
purpose  other  than  that  of  which  he  was 
charged.  It  would  be  a  travesty  on  the 
constitutional  privilege  he  invokes  to 
assign  him  its  protection. 

Judgment  affirmed. 

[334]  Mr.  Justice  Holmes  concurs  in 
the  result. 

The  Chief  Justice,  being  of  the  opin- 
ion that  the  subject-matter  is  within  the 
exclusive  legislative  power  of  Congress, 
when  exerted,  and  that  the  action  of 
Congress  has  occupied  the  whole  field, 
therefore  dissents. 

Mr.  Justice  Brandeis,  dissenting: 
Joseph  Gilbert,  manager  of  the  organ- 
ization department  of  the  Nonpartisan 
League,  was  sentenced  to  fine  and  im- 
prisonment for  speaking  on  August  18, 
1917,  at  a  public  meeting  of  the  League, 

S  Words  of  President  Wilson  in  his  War 
.Message  to  Congress,  April  2,  1917. 
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words  held  to  be  prohibited  by  chapter 
463  of  the  Laws  of  Minnesota,  approved 
April  20,  1917.  Gilbert  was  a  citizen 
of  the  United  States,  and  apparently  of 
a  state  other  than  Minnesota.  He 
claimed  seasonably  that  the  statute  vi- 
olated rights  guaranteed  to  him  by  the 
Federal  Constitution.  This  claim  has 
been  denied;  and,  in  my  opinion,  erro- 
neously. 

The  Minnesota  statute  was  enacted 
during  the  World  War,  but  it  is  not  a 
war  measure.  The  statute  is  said  tc 
have  been  enacted  by  the  state  under  its 
police  power  to  preserve  the  peace;  but 
it  is  in  fact  an  act  to  prevent  teaching 
that  the  abolition  of  war  is  possible. 
Unlike  the  Federal  Espiona^^e  Act  of 
June  15,  1917,  chap.  30,  40  Stat,  at  L. 
217,  219,  Comp.  Stat.  §  10,212  a,  Fed. 
Stat.  Anno.  Supp.  1918,  p.  120,  it  ap- 
plies equally  whether  the  United  States 
is  at  peace  or  at  war.  It  abridges  free- 
dom of  speech  and  of  the  press,  not  in 
a  particular  emergency,  in  order  to 
avert  a  clear  and  present  danger,  but 
under  all  circumstances.  The  restric- 
tion imposed  relates  to  the  teaching  of 
the  doctrine  of  pacifism,  and  the  legis- 
lature in  effect  proscribes  it  for  all  time. 
The  statute  does  not  in  terms  prohibit 
the  teaching  of  the  doctrine.  Its  prohi- 
bition is  more  specific,  and  is  directed 
against  the  teaching  of  certain  applica- 
tions of  it.  This  specification  operates, 
as  will  be  seen,  rather  to  extend,  than  to 
limit,  the  scope  of  the  prohibition. 

[335]     Sections    1    and    2    prohibit 
teaching  or  advocating  by  printed  mat- 
ter,  writing,   or   word   of   mouth,    that 
men  should  not  enlist  in   the  military 
or  naval   forces  of  the   United   States. 
The  prohibition  is  made  to  apply,  what- 
ever the  motive,  the  intention,  or  the 
purpose   of  him   who    teaches.     It   ap- 
plies alike  to  the  preacher  in  the  pul- 
pit,   the    professor    at    the    university, 
the    speaker    at    a    political    meeting, 
the  lecturer  at  a  society  or  club  gather- 
ing.      Whatever     the     nature     of     the 
meeting,    and   whether   it   be   public   or 
private,    the   prohibition   is   absolute,   if 
five  persons  are  assembled.     The  reason 
given     by     the     speaker    for     advising 
against  enlistment  is  immaterial.    Young 
men,  considering  whether  they  should  en- 
ter these  services  as  a  means  of  earning 
a  livelihood  or  as  a  career,  may  not  be 
told  that,  in  the  opinion  of  the  speaker, 
they  can  serve  their  country  and  them- 
selves better  by  entering  the  civil  serv- 
ice of  state  or  nation,   or  by  studying 
for  one  of  the  professions,  or  by  engag- 
ing in  the  transportation  service,  or  in 
•ft  Ii.  ed. 


farming  or  in  business,  or  by  becoming 
a  workman  in  some  productive  industry. 
Although  conditions  may  exist  in  the 
Army  or  the  Navy  which  are  undermin- 
ing efUciency,  which  tend  to  demoralize 
those  who  enter  the  service,  and  would 
render  futile  their  best  efforts,  the  state 
forbids  citizens  of  the  United  States  to 
advocate  that  men  should  not  enlist  un- 
til existing  abuses  or  defects  are  rem- 
edied. The  prohibition  imposed  by  the 
Minnesota  statute  has  no  relation  to  ex- 
isting needs  or  desires  of  the  govern- 
ment. It  applies  although  recruiting  is 
neither  in  process  nor  in'  contemplation. 
For  the  statute  aims  to  prevent  not  acts, 
but  beliefs.  The  prohibition  imposed  by 
§  3  is  even  more  far-reaching  than  that 
provided  in  §§  1  and  2.  Section  3 
makes  it  punishable  to  teach  in  any 
place  a  single  person  that  a  citizen 
should  not  aid  in  carrying  on  a  war,  no 
matter  what  the  relation  of  the  parties 
may  be.  Thus  the  statute  invades  the 
privacy  and  freedom  of  the  home. 
Father  and  mother  may  not  follow  the 
promptings  of  religious  belief,  [336] 
of  conscience  or  of  conviction,  and 
teach  son  or  daughter  the  doctrine  of 
pacifism.  If  they  do,  any  police  officer 
may  summarily  arrest  them. 

That  such  a  law  is  inconsistent  with 
the  conceptions  of  liberty  hitherto  pre- 
vailing seems  clear.  But  it  is  said  that 
the  guaranty  against  abridging  freedom 
of  speech,  contained  in  the  1st  Amend- 
ment of  the  Federal  Constitution,  ap- 
plies only  to  Federal  action;  that  the 
legislation  here  complained  of  is  that  of 
a  state;  that  the  validity  of  the  statute 
has  been  sustained  by  its  highest  court 
as  a  police  measure;  that  the  matter  is 
one  of  state  concern;  and  that,  conse- 
quently, this  court  cannot  interfere. 
But  the  matter  is  not  one  merely  of 
state  concern.  The  state  law  affects  di- 
rectly the  functions  of  the  Federal  gov- 
ernment. It  affects  rights,  privileges, 
and  immunities  of  one  who  is  a  citizen 
of  the  United  States;  and  it  deprives 
him  of  an  important  part  of  his  liberty. 
These  are  rights  which  are  guaranteed 
protection  by  the  Federal  Constitution; 
and  they  are  invaded  by  the  statute  in 
question.  • 

Congress  has  the  exclusive  power  to 
legislate  concerning  the  Army  and  the 
Navy  of  the  United  States,  and  to  de- 
termine, among  other  things,  the  condi- 
tions of  enlistment.  It  has  likewise 
exclusive  power  to  declare  war,  to  de- 
termine to  what  extent  citizens  shall  aid 
in  its  prosecution,  and  how  effective  aid 
may  best  be  secured.     Congress,  which 
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has  power  to  raise  an  army  and  naval 
forces  by  conscription  when  public  safe- 
ty demands,  may,  to  avert  a  clear  and 
present  danger,  prohibit  interference  by 
persuasion  with  the  process  of  either 
compulsory  or  voluntary  enlistment.  As 
an  incident  of  its  power  to  declare  w^ar, 
it  may,  when  the  public  safety  demands, 
require  from  every  citizen  full  support, 
and  may,  to  avert  a  clear  and  present 
danger,  prohibit  interference  by  per- 
suasion with  the  giving  of  such  support. 
But  Congress  might  conclude  that  the 
most  ejffective  Army  or  Navy  would  be 
one  composed  wholly  of  men  who  had 
enlisted  with  full  appreciation  of  [337] 
the  limitations  and  obligations  which  the 
service  imposes,  and  in  the  face  of  ef- 
forts to  discourage  their  doing  so.*  It 
might  conclude  that  the  most  effective 
Army  would  be  one  composed  exclusive- 
ly of  men  who  are  firmly  convinced  that 
war  is  sometimes  necessary  if  honor  is 
to  be  preserved,  and  also  that  the  par- 
ticular war  in  which  they  are  engaged 
is  a  just  one.  Congress,  legislating  for 
a  people  justly  proud  of  liberties  there- 
tofore enjoyed,  and  suspicious  or  resent- 
ful of  any  interference  with  them,  might 
conclude  that,  even  in  times  of  grave 
danger,  the  most  elTcctive  means  of  se- 
curing support  from  the  great  body  of 
citizens  is  to  accord  to  all  full  freedom 
to  criticize  the  acts  and  administration 
of  their  country,  although  such  freedom 
may  be  used  by  a  few  to  urge  upon  their 
fellow  citizens  not  to  aid  the  government 
in  en rrvinir  on  a  war  which  reason  or 
faith  tcHs  Ihera  is  wrong,  and  will,  there- 
fore, brinGT  misery  upon  their  country. 

The  right  to  speak  freely  concerning 
functions  of  the  Federal  government  is 
a  privilege  or  immunity  of  every  citizen 
of  the  Uniterl  States,  which,  even  before 
the  adoi)tion  of  the  14th  Amendment,  a 
state  was  powerless  to  curtail.  It  was 
held  in  Crandall  v.  Nevada,  6  Wall.  35, 
44,  18  L.  ed.  745,  747,  that  the  United 
States  has  the  power  to  call  to  the  seat 
of  government  or  elsewhere  any  citizen 
to  aid  it  in  the  conduct  of  public  affairs; 
that  every  citizen  has  the  correlative 
right  to  go  there  or  anywhere  in  the 
pursuit  of  public  or  private  business ; 
and  that  "nn  power  can  exist  in  a  state 
to  obstruct  this  right  which  would  not 
enable  it  to  defeat  the  purpose  for 
which  the  government  was-  established." 
The  risrht  of  a  citizen  of  the  United 
States  to  take  part,  for  his  own  or  the 

1  See  General  John  A.  Logan,  "The  Volun- 
teer Soldier  of  America,"  pp.  89-91;   Col. 
F.  N.  Maude  in  Contemporary  Review,  v. 
i<^0.  p.  37. 
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country's  benefit,  in  the  making  of  Fed- 
eral laws  and  in  the  conduct  of  the  gov- 
ernment, necessarily  includes  the  right  to 
speak  or  write  about  them;  to  endeavor 
to  make  his  own  opinion  concerning 
laws  existing  [338]  or  contemplated 
prevail;  and,  to  this  end,  to  teach  the 
truth  as  he  sees  it.  Were  this  not  so 
'Hhe  right  of  the  people  to  assemble 
for  the  purpose  of  petitioning  Con- 
gress for  a  redress  of  grievance  or 
for  anything  else  connected  with  the 
powers  or  duties  of  the  national  gov- 
ernment" would  be  a  right  totally  with- 
out substance.  See  United  States  v. 
Cruikshank,  92  U.  S.  542,  552,  23 
L.  ed.  588,  591;  Slaughter-House  Casesi 
16  Wall.  36,  79,  21  L.  ed.  394,  409. 
Full  and  free  exercise  of  this  right 
by  the  citizen  is  ordinarily  also  his 
duty;  for  its  exercise  is  more  important 
to  the  nation  than  it  is  to  himself.  Like 
the  course  of  the  heavenly  bodies,  har- 
mony in  national  life  is  a  resultant  of 
the  struggle  between  contending  forces. 
In  frank  expression  of  conflicting  opin- 
ion lies  the  greatest  promise  of  wisdom 
in  governmental  action;  and  in  suppres- 
sion lies  ordinarily  the  greatest  periL 
There  are  times  when  those  charged  with 
the  responsibility  of  government,  faced 
with  clear  and  present  danger,  may  con- 
clude that  suppression  of  divergent 
opinion  is  imperative;  because  the  emer- 
gency does  not  permit  reliance  upon  the 
slower  conquest  of  error  by  truth.  And 
in  such  emergencies  the  power  to  sup- 
press exists.  But  the  responsibility  for 
the  maintenance  of  the  Army  and  Navy, 
for  the  conduct  of  war  and  for  the  pres- 
ervation of  government,  both  state  and 
Federal,  from  "malice  domestic  and  for- 
eign levy,"  rests  upon  Congress.  It  is 
true  that  the  states  have  the  power  of 
self-preservation  inherent  in  any  govern- 
ment to  suppress  insurrection  and  repel 
invasion;  and  to  that  end  they  may 
maintain  such  a  force  of  militia  as  Con- 
gress may  prescribe  and  arm.  Houston 
V.  Moore,  5  Wheat.  1,  5  L.  ed.  19.  But 
the  duty  of  preserving  the  state  govern- 
ments falls  ultimately  upon  the  Federal 
government  (Luther  v.  Borden,  7  How. 
1,  77,  12  L.  ed.  581,  613;  Prize  Cases,  2 
Black,  635,  668, 17  L.  ed.  459,  476 ;  Texas 
V.  White,  7  Wall.  700,  727,  19  L.  ed, 
227,  238).  And  the  superior  responsi- 
bility carries  with  it  the  superior  right 
The  states  act  only  under  ihe  express  di- 
rection of  Congress.  See  National  De- 
fense Act,  June  3,  1916,  chap.  134,  39 
Stat  at  L.  166,  Comp.  Stat.  §  1715  a,  9 
Fed.  Stat.  Anno.  2d  ed.  p.  925;  [389] 
Selective   Service   Act,   May   18,   1917, 
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ehap.  15,  40  Stat,  at  L.  76|  Comp.  [340]  free  to  advise  his  fellows  not  to 
Stat.  §  2044  a,  9  Fed.  Stat.  Anno,  enter  the  Army  or  the  Navy  as  he  was 
2d  ed.  p.  1136.  The  fact  that  they  free  to  recommend  their  enlistment, 
may  stimulate  and  encourage  recruit-  The  government  had  exacted  from 
ing,  just  as  they  may  stimulate  and  American  citizens  no  service  except  the 
encourage  interstate  commerce  (Mo-  prompt  payment  of  taxes.  Although 
nongahela  Nav.  Co.  v.  United  States,  war  had  been  declared,  such  was  still 
148  U.  S.  312,  329,  37  L.  ed.  463,  469,  the  policy  and  the  law  of  the  United 
13  Sup.  Ct  Rep.  622),  dpes  not  give  States  when  Minnesota  enacted  the  stat- 
them  the  power  by  police  regulations  or  ute  here  in  question, 
otherwise  to  exceed  the  authority  ex-  The  Minnesota  statute  was,  when  en« 
pressly  granted  to  them  by  the  Federal  acted,  inconsistent  with  the  law  of  the 
government.  See  Kurtz  v.  Moffitt,  115  United  States,  because  at  that  time  Con- 
U.  S.  487,  29  L.  ed.  458,  6  Sup.  Ct.  Rep.  gress  still  permitted  free  discussion  of 
148;  Prigg  V.  Pennsylvania,  16  Pet.  539,  these  governmental  functions.  Later, 
10  L.  ed.  1060.  Congress,  being  cliarged  and  before  Gilbert  spoke  the  words  com- 
with  responsibility  for  those  functions  of  plained  of,  the  Federal  Espionage  Law 
government,  must  determine  whether  a  was  enacted,  but  the  Minnesota  statute 
paramount  interest  of  the  nation  de-  was  also  inconsistent  with  it.  The  Fed- 
mands  that  free  discussion  in  relation  to  eral  act  did  not  prohibit  the  teaching  of 
them  should  be  curtailed.  No  state  may  any  doctrine ;  it  prohibited  only  certain 
trench  upon  its  province.  tangible  obstructions  to  the  conduct  of 
Prior  to  the  passage  of  the  Minnesota  the  existing  war  with  the  German  Em- 
statute  it  had  been  the  established  policy  pire,  committed  with  criminal  intent.  It 
of  the  United  States,  departed  from  only  was  so  understood  and  administered  by 
once  in  the  life  of  the  nation,*  to  raise  the  Department  of  Justice.*  Under  the 
its  military  and  naval  forces  in  times  of  Minnesota  law,  teaching  or  advice  that 
war,  as  in  peace,  exclusively  by  volun-  ™®n  [^1]  should  not  enlist  is  made 
tary  enlistment.  Service  was  deemed  a  punishable  although  the  jury  should 
privilege  of  Americans,  not  a  duty  ex-  ^^^  W  ^^^^  ^^e  teaching  or  advocacy 
acted  by  law.  Specific  provision  had  proved  wholly  futile  and  no  obstruction 
been  made  to  insure  that  enlistment  fesulted;  (2)  that  there  was  no  intent 
should  be  the  result  of  free,  informed,  ^?  obstruct;  and  the  court,  taking  ju- 

and  deliberate  choice.*     The  law  of  the  f^^\^  'l''^'^^^^  ^^''^^  ^^^"^^  "".^.^   <^^ 

n.u..^     fif«f^    i*»#f    nw«     Awv^^^i^^^    «-  '"at,  when  the  words  were  written  or 

United    States    left    an    American    as  g^jou^j.    fv,e  United  States  was  at  neace 

tAct   of   March   3,   1863,   chap.   75,    12  with  all  the  world.     That   this  conflict 

Stat,  at  L.  731,  Comp.  Stat.  §  2308a  (55).  was  not  merely  a  technical  one,  but  a 

s  Recruiting  officers  were  required  to  ex-  cause  of  real  embarrassment  and  dan- 
plain  to  every  man  before  he  signed  the  en-  ^g^  ^o  the  Federal  government,  we  learn 

listment  paper  the  nature  of  the  service,    z - . 

the  length  of  the  term,  the  amount  of  pay,  «  "The  general  policy  of  the  Attorney  Gen- 
clothing,  rations,  and  other  allowances  to  eral  (Mr.  Gregory)  toward  free  speech  has 
which  a  soldier  is  entitled  by  law;  and  to  been  well  understood  and  adhered  to  by  his 
read  and  explain  to  the  applicant  many  subordinates  with  a  good  deal  of  consistency, 
of  the  Articles  of  War  before  administering  From  the  outset,  recognizing  that  free  ex- 
to  him  the  oath  of  enlistment.  U.  S.  Army  pression  of  public  opinion  is  the  life  of  the 
Regulations,  1913,  ^^  854,  856.  nation,  we  have  endeavored  to  impress  on 

The  following  is  contained  in  the  instruc-  our   subordinates   the  necessity  of  keeping 

tion  sent  to  all  officers  and  men  assigned  to  within  the  limits  of  policy  established  by 

recruiting   duty:  Congress,  and  bearing  in  mind  at  all  times 

"All  progress  and  success  rests  funda-  the  constitutional  guaranties.  Repeatedly 
Dentally  on  truth.  Hence  never  resort  to  their  attention  has  been  called  to  the  fact 
indirection  or  misrepresentation  or  sup-  that  expression  of  private  or  public  opinion 
pression  of  part  of  the  facts  in  order  to  relating  to  matters  of  governmental  policy 
push  a  wavering  case  over  the  line.  Recruits  or  of  political  character  must  not  be  con- 
ligned  up  on  misrepresented  facts  or  partial  fused  with  wilful  attempts  to  interfere  with 
information  do  not  make  good  soldiers,  our  conduct  of  the  war.  At  all  times  we 
They  resent  being  fooled  just  as  you  would,  have  had  before  us  the  dangers  which  fol- 
and  will  never  yield  their  full  value  to  a  low  attempts  to  restrain  public  discussion, 
l^ovcrnment  whose  agents  obtained  their  and,  so  far  as  instructions  issued  by  the 
services  in  a  way  not  fully  square.  There-  Attorney  General  have  been  concerned,  they 
fore  tell  your  prospect  anything  he  wants  have  consistently  and  at  all  times  em- 
to  know  about  the  Army.  If  the  real  facts  nbasized  this  general  policy."  John  Lord 
are  not  strong  enough  to  win  him,  you  don't  0*Brian,  "Civil  Liberty  in  War  Time,"  Re- 
want  him  anyway."  Recruiters'  Handbook,  port  of  New  York  State  Bar  Asso.  vol.  42, 
United  States  Army,  p.  16.  p.  308. 
65  li.  ed.  2«« 
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from  one  of  the  officials  intrusted  with 
the  administration  of  the  Espionage 
Act: 

"In  the  state  of  Minnesota,  because  of 
what  was  claimed  to  be  either  inadequate 
Federal  law  or  inadequate  Federal  ad- 
ministration, state  laws  of  a  sweeping 
character  were  passed  and  enforced  with 
severity.  Whether  justified  or  not  in 
adopting  this  policy  of  repression,  the 
result  of  its  adoption  increased  discon- 
tent|  and  the  most  serious  cases  of 
alleged  interference  with  civil  liberty 
were  reported  to  the  Federal  govern- 
ment from  that  state/'* 

In  Johnson  v.  Maryland,  decided  No- 
vember 8,  1920,  [254  U.  S.  51,  ante,  126, 
41  Sup*.  Ct.  Rep.  16],  this  court  held 
that  the  power  of  Congress  to  establish 
post  roads  precluded  the  state  from  re- 
quiring of  a  postoffice  employee  using 
the  state  highway  in  the  transportation 
of  mail  the  customary  evidence  of  com- 
petency to  drive  a  motor  truck,  altliough 
the  danger  to  public  safety  was  obvious, 
and  it  did  not  appear  that  the  Federal 
government  had  undertaken  to  deal  with 
the  matter  by  statute  or  regulation.  The 
prohibition  of  state  action  rests,  as  the 
court  pointed  out  there,  "not  upon  any 
consideration  of  degree,  but  upon  the 
entire  absence  of  power  on  the  part  of 
the  states  to  touch  the  instrumentalities 
of  the  United  States."  As  exclusive 
power  over  enlistments  in  the  Army  and 
the  Nav3'  of  the  United  States,  and  the 
responsibility  for  the  conduct  of  war, 
are  vested  by  the  Federal  Constitution 
in  Congress,  [342]  legislation  by  a 
state  on  this  subject  is  necessarily  void 
unless  authorized  by  Congress.  It  is  so 
when  Congress  makes  no  regulation,  be- 
cause, by  omitting  to  make  regulations. 
Congress  signifies  its  intention  that, 
in  this  respect,  the  action  of  the  citi- 
zen shall  be  untrammeled.  This  would 
be  true,  even  if  the  subject  in  ques- 
tion were  one  over  which  Congress 
and  the  states  have  concurrent  power. 
For  where  Congress  has  occupied  a 
field  theretofore  open  also  to  state 
legislation,  it  necessarily  excludes  all 
such.  Southern  R.  Co.  v.  Reid,  222 
U.  S.  424,  56  L.  ed.  257,  32  Sup.  Ct. 
Rep.  140 ;  Chicago,  R.  I.  &  P.  R.  Co.  v. 
Hardwick  Farmers  Elevator  Co.  226  U. 
S.  426,  57  L.  ed.  284,  46  L.R.A,(N.S.) 
203,  33  Sup.  Ct.  Rep.  174.  Here  Con- 
gress not  only  had  exclusive  power  to 
act  on  the  subject,  it  had  exercised  that 
power   directly   by   the   Espionage   Law 

*  Report  of  New  York  Bar  Asso.  vol.  42, 
p.  296. 
tt4 


before  Gilbert  spoke  the  words  for 
which  he  was  sentenced.  The  provisions 
of  the  Minnesota  statute  and  its  title 
preclude  a  contention  that  its  purpose 
was  to  prevent  breaches  of  the  peace. 
Compare  Ex  parte  Meckel,  —  Tex.  Crim. 
Rep.  — ,  220  S.  W.  81.  But  neither  the 
fact  that  it  was  a  police  regulation 
(New  York.  C.  R.  Co.  v.  Winfield,  244 
U.  S.  147,  61  L.  ed.  1045,  L.R.A.1918C, 
439,  37  Sup.  Ct.  Rep.  546,  Ann.  Cas. 
1917D,  1139,  14  N.  C.  C.  A.  680),  nor 
the  fact  that  it  was  legislation  in  aid  of 
congressional  action,  would,  if  true,  save 
the  statute.  For  "when  the  United 
States  has  exercised  its  exclusive  powers 
.  .  .  so  far  as  to  take  possession  of 
the  field,  the  states  can  no  more  supple- 
ment its  requirements  than  they  can 
annul  them."  Pennsylvania  R.  Co.  v. 
Public  Service  Commission,  250  U.  S. 
566,  569,  63  L.  ed.  1142,  1145,  40  Sup. 
Ct.  Rep.  36;  Northern  P.  R.  Co.  v. 
Washington,  222  U.  S.  370,  56  L.  ed. 
237,  32  Sup.  Ct.  Rep.  160.  The  exdu- 
sivencss  of  the  power  of  the  Federal 
government  with  which  this  state  legis- 
lation interferes  springs  from  the  very 
roots  of  political  sovereignty.  The 
states  may  not  punish  treason  against 
the  United  States  (People  v.  Lynch,  11 
Johns.  549;  Ex  parte  Quarrier,  2  W. 
Va.  569),  although  indirectly  acts  of 
treason  may  affect  them  vitally.  No 
more  may  they  arrogate  to  themselves 
authority  to  punish  the  teaching  of 
pacifism  which  the  legislature  of  Minne- 
sota appears  [343]  to  have  put  into  that 
category.  Compare  Schaefer  v.  United 
States,  251  U.  S.  466,  494,  note,  64  L.  ed. 
360,  372,  note,  40  Sup.  Ct.  Rep.  259. 

As  the  Minnesota  statute  is,  in  my 
opinion,  invalid,  because  it  interferes 
with  Federal  functions  and  with  the 
right  of  a  citizen  of  the  United  States  to 
discuss  them,  I  sec  no  occasion  to  con- 
sider whether  it  violates  also  the  14th 
Amendment.  But  I  have  difficulty  in  be- 
lieving that  the  liberty  guaranteed  by 
the  Constitution,  which  has  been  held  to 
protect  against  state  denial  the  right  of 
an  employer  to  discriminate  against  a 
workman  because  he  is  a  member  of  a 
trade  union  (Coppage  v.  Kansas,  236  U. 
S.  1,  59  L.  ed.  441,  L.R.A.1915C,  960, 
35  Sup.  Ct.  Rep.  240),  the  right  of  a 
business  man  to  conduct  a  private  em- 
ployment agency  (Adams  v.  Tanner,  244 
U.  S.  590,  61  L.  ed.  1333,  L.R.A.1917P, 
1163,  37  Sup.  Ct.  Rep.  662,  Ann.  Cas. 
1917D,  973),  or  to  contract  outside  the 
state  for  insurance  of  his  property 
(Allgeyer  v.  Louisiana,  165  U.  S.  578, 
589,  41  L.  ed.  832,  835,  17  Sup.  Ct.  Rep. 
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427),  althoagh  tb«  legislature  deems  it 
inimica]  to  the  public  welfare,  does  no'. 
inelnde  liberty  to  teach,  either  in  the  pri- 
vacy of  the  home  or  publicly,  the  doc- 
trine of  pacifism ;  so  long,  at  least,  as 
Congress  has  not  declared  that  the  pub- 
lie  safety  demands  its  suppression.  1 
eanDot  beHeve  that  the  liberty  guaran- 
teed by  the  14th  Amendment  includes 
only  liberty  to  acquire  and  to  enjoy 
property. 


UNITED  STATES  OF  AMERICA  ON  THE 
RELATION  OF  VERDINE  R.  HALL, 
Plff.  in  Err., 


(S««  S.   p.  Reporter's  ed.   343-348.) 

UandBmaa  —  to  review  offlclal  action  ^ 
public  lands. 

The  dcrlBion  of  the  Secretary  of  the 
Interior  that,  uniler  the  Act  of  Augu-it  18. 
1804,  directing  the  reservation  of  certain 
puhlic  lands  from  adverse  appropriation  by 
settlement  or  otherwise  during  a  speciiied 
period  within  which  a  state  had  the  ex- 
clusive right  to  select  the  lands,  selections 
filed  by  individuals  during  that  peiiod 
should  not  be  rejected,  but  should  he  held 
luspeuded  until  final  adjudication  of  the 
rights  of  the  state,  is  not  so  clearly  erro- 
eeoDS  as  to  be  reviewable  by  writ  of  man- 

lfi>r  otber  esses,  see   Mnadamus,   II.  d,  4,   in 
Dlfeit  Sup.  Ct   1008.1 


[No.  95,1 


Note. — As  to  when  mandamus  is  the 
proper  remedy,  generally — see  notes  to 
United  States  ex  re!.  International  Con- 
tracting Co,  V.  Lamont,  39  L.  ed.  U.  S. 
180;  M'Cluny  v.  Silliman,  4  L.  ed.  U. 
S.  2G3;  Fleminp  v.  Guthrie,  3  L.R.A.  54; 
Burnsville  Turnp.  Co.  v.  State,  3  L.R.A. 
265;  State  ex  rel.  Charleston,  C,  &  C. 
B.  Co.  V.  Whitesides,  3  L.R.A.  777;  and 
Es  parte  Hurn,  13  L.R.A.  120. 

On  power  of  courts  to  enforce  minis- 
terial duties  of  heads  of  departments — 
see  note  to  Cooke  v.  Iverson,  52  L.B.A. 
(N.S.)   415. 

1  John  Barton  JPayne,  present  Secretary 
«I  the  Interior,  substituted  March  22,  IH'JO, 
U  dsfendant  in  error  herein  in  the  place 
of  Franklin  K|.  I-ane,  former  Secretary 
thereof,  on  motion  of  counsel  (or  the  de- 
fendant in  error. 
•5  L.  ed. 


a  judgment  which  affirmed  a  judj^ment 
of  the  Supreme  Court  of  the  District, 
dismissing  a  petition  for  mandamus. 
AfRrmed. 

See  same  case  below,  48  App.  D.  C 
279. 

The  facts  are  stated  in  the  opinion. 

Mr.  Patrick  E.  Longhran  argued  the 
cnus^and  filed  a  brief  for  plaintiff  in 

There  should  be  no  doubt  that  man* 
damns  is  an  appropriate  remedy  where 
toe  Secretary  of  the  Interior  has  acted 
beyond  statutory  limitatione  upon  hia 
jurisdiction,  and  has  assumed  to  eier- 
cise  discretion  when  deprived  of  dis- 
cretionary power. 

Koble  v.  Union  River  Logging  R.  Co, 
147  U.  S.  1C5,  171,  172,  37  L.  ed.  123, 
120,  13  Sup.  Ct.  Rep.  271;  Garfield  v. 
United  States,  211  U.  S.  249,  261,  202, 
53  L.  ed.  108,  174,  29  Sup.  Ct.  Rep.  62; 
United  States  ex  rel.  Dnnlap  v.  Black, 
128  U.  S.  40,  32  L.  ed.  354,  9  Sup.  Ct. 
Rep.  12;  United  States  ei  rel.  Kansas 
City  Southern  R.  Co.  v.  Interstate  Com- 
mej'ce  Commission,  252  U.  S.  178,  197, 
C4  L.  ed.  517,  521,  40  Sup  Ct.  Rep.  187; 
Roberts  V.  United  States,  176  U.  S.  221, 
231,  44  L.  ed.  443,  447,  20  Sup.  Ct.  Uep. 
376;  Lane  v.  Ho^lund,  244  U.  S.  174, 
181,  61  L.  ed.  1066,  1069,  37  Sup.  Ct, 
Rep.  558;  2fl  Cyc.  160;  Bailey,  Habeas 
Corpus,  §S  201,  1384;  Spelling,  Extra- 
ordinary Relief,  §  1433,  pp.  1189,  1190; 
Interstate  Commerce  Commission  y. 
United  States,  224  U.  S.  474,  56  L.  ed. 
849,  32  Sup.  Ct.  Rep.  556. 

Assistant  Attorney  General  Hebeker 
argued  the  cause,  and,  with  Special 
Assistant  to  the  Attorney  General 
Underwood,  filed  a  brief  for  defendant 

The  decision  of  the  Land  Department 
was  made  in  the  exercise  of  judgment 
and  discretion,  and  is  not  reviewable  by 
the  courts. 

United  States  ex  re!.  Ness  v.  Fisher, 
223  U.  S.  683,  691,  56  L.  ed.  610,  613, 
32  Sup.  Ct.  Rep.  356;  United  States  ex 
rel.  Knight  v.  Lane,  228  U.  8.  6,  13,  57 
L.  ed.  709,  712,  33  Sup.  Ct.  Bop.  407; 
Louisiana  v.  McAdoo,  234  U.  S.  627, 
633,  58  L.  ed.  1506,  1609,  34  Sup.  Ct. 
Rep.  938;  Minnesota  v.  Lane,  247  U.  S. 
243,  249,  250,  62  L.  ed.  1098,  1101,  38 
Sup.  Ct.  Rep.  508. 

Mr.  Justice  HcKetina  delivered  the 
opinion  of  the  court: 

This  case  involves  the  consideration  of 

a  mandamus  brought  by  plaintiff  in  er- 
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ror,  hereinafter  ealled  relatory  against 
the  Secretary  of  the  Interior. 

The  proceedingrs  were  instituted  in  the 
supreme  court  of  the  District  of  Colum- 
bia by  petition,  and  its  essential  allega- 
tions, stated  narratively,  are  as  follows: 

The  lands  in  question  are  within  a 
township  which  was  reserved  under  an 
act  passed  August  18,  1894  (28  Stat,  at 
L.  394,  chap.  301,  Comp.  Stat.  §  4876,  8 
Fed.  Stat.  Anno.  2d  ed.  p.  779),  from 
adverse  appropriation  by  settlement  or 
otherwise  except  under  rights  found  to 
exist  of  prior  inception,  for  a  period  to 
extend  from  the  application  for  survey 
until  the  expiration  of  sixty  days  from 
the  date  of  the  filing  of  the  township 
plat  of  the  survey  in  the  proper  district 
land  office.  • 

The  plat  of  the  survey  was  filed  in  the 
proper  district  land  office  May  17,  1915. 
During  the  sixty-day  period,  nor  since, 
the  described  land  has  not  been  selected 
by  the  state.  On  June  15,  1915,  the  re- 
lator settled  on  the  land,  and  on  July  17, 
1915,  was  still  actually  residing  thereon 
[345]  with  the  bona  fide  intention  and 
purpose  of  appropriating  and  entering 
it  under  the  Homestead  Laws  of  the 
United  States,  in  the  event  that  the 
state  of  Montana  did  not  select  the 
same  in  accordance  with  the  statute. 

On  the  latter  date,  relator  filed  in  the 
land  office  perfect  application  for  the 
land  as  a  homestead,  which  the  register 
and  receiver  rejected  for  the  stated  rea- 
son that,  on  July  16,  1915,  they  had  per- 
mitted one  George  E.  Kennedy  to  make 
a  homestead  entry  of  the  lands. 

The  permission  for  the  entry  of  Ken- 
nedy rested  wholly  upon  an  application 
made  May  25,  1915,  at  a  time  when  the 
lands  were  reserved,  as  before  stated. 

On  May  25,  1915,  the  register  and  re- 
ceiver rejected  Kennedy's  application  in 
the  following  terms:  "Rejected  May  25, 
1915,  because  land  not  open  to  entry  un- 
til July  17,  1915,  except  to  state  of 
Montana  and  settlers  prior  to  March  10, 
1910." 

On  June  4,  1915,  the  register  and  re- 
ceiver made  the  following  notation  up- 
on Kennedy's  application;  "Suspended 
June  4,  1915,  pending  preference  right 
of  state  of  Montana.  Rejection  of  M&y 
25,  1915,  hereby  revoked." 

Theretofore  it  had  been  the  consistent 
and  uniform  practice  of  the  General 
T^and  Office  to  reject  any  and  all  filings 
such  as  Kennedy's. 

Relator  appealed  from  the  rejection 
of  his  application  to  the  General  Land 
Office,  and  that  office  affirmed  the  deci- 
sion of  the  reg^ister  and  receiver,  and  re- 
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lator  appealed  to  the  Secretary  of  the 
Interior,  who,  on  July  28,  1916,  affirmed 
the  decision  of  the  General  Land  Offioe, 
and  held  that  "Kennedy's  application, 
being  prior  in  time,  is  also  prior  in 
right." 

The  Secretary,  in  his  decision,  did  not 
refer  to  any  of  the  asserted  prior  deci- 
sions or  practice,  but  arbitrarily  disre> 
garded  the  mandate  and  will  of  Congress 
expressed  in  the  Act  of  August  18,  1894. 

Relator,  at  the  moment  of  the  expira- 
tion of  the  sixty-day  [346]  limit,  was 
actually  residing  on  the  land,  with  the 
intention  of  making  entry  thereof  under 
the  Homestead  Laws,  and  the  right  to 
make  such  entry  after  the  sixty-day 
period  was  secured  to  him  by  sueh 
residence  by  the  provisions  of  the 
3d  section  of  the  Act  of  May  14, 
1880  (21  Stat,  at  L.  140,  chap.  89, 
Comp.  Stat.  §  4536,  8  Fed.  Stat.  Anno. 
2d  ed.  p.  597),  and  the  uniform  de- 
cisions of  the  Department  of  the 
Interior  under  said  act,  and  the  Secre- 
tary of  the  Interior  has  arbitrarily  de- 
nied to  him  the  exercise  and  enjoyment 
of  that  right.  And  in  ruling  that  Ken- 
nedy had  acquired  a  right  under  the 
Homestead  Laws,  relator  is  deprived  of 
the  benefit  to  him  of  performance  by  the 
Secretaiy  of  the  Interior  of  a  purdiy 
ministerial  duty,  and  he  prays  that  a 
writ  of  mandamus  be  issued,  directed  to 
the  Secretary,  to  approve  his,  the  rela- 
tor's, application,  and  deliver  to  him  the 
proper  evidence  thereof.  Gkneral  relief 
is  also  prayed. 

An  order  to  show  cause  against  the 
petition  was  issued  and  served  on  the  Sec- 
retary, to  which  he  made  reply,  affirm- 
ing the  legality  of  the  action  of  the  lo- 
cal land  office,  and  the  decision  of  the 
General  Land  Office  affirming  it,  and  his 
decision  of  concurrence. 

He  denies  that  there  had  been  any 
ruling  by  the  Secretary  of  the  Interior 
that,  during  the  sixty-day  period,  appli- 
cations for  homestead  entry  must  be  re- 
jected. Such,  however,  he  admits,  may 
have  been  the  ruling  by  the  local  land  * 
office,  and  even  by  the  Commissioner  of 
the  General  Land  Office,  but  he  stated 
that  from  August  31,  1910,  the  constrne- 
tion  of  the  act  was  pending  before  the 
Secretary  upon  an  appeal  from  a  deci- 
sion of  the  Commissioner,  that  a  decision 
upon  said  appeal  is  reported  in  45  Land 
Dec.  37,  under  the  title  of  Northern  P. 
R.  Co.  V.  Idaho,  dated  April  12,  1916, 
and  that  he  decided  that  selections  dur- 
ing such  period  should  not  be  rejected, 
but  held  suspended  until  final  adjudica- 
tion of  the  rights  of  the  state. 
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He  avers  that  such  is  the  proper  con- 
struction of  the  act^  and  that  the  act  be- 
ing one  of  the  land  laws  of  the  United 
States,  its  construction,  as  well  as  the 
determination  of  all  [347]  equitable 
rights  of  parties  under  it,  is  within 
the  jurisdiction  of  the  Secretary  of 
the  Interior  so  long  as  the  legal  title 
}f  the  land  yet  remains  in  the  United 
States  (and  that  it  appears  on  the 
face  of  relator's  petition  that  the 
legal  title  of  the  land  in  controveisy  is 
still  in  the  United  States),  and  involves 
the  exercise  of  judgment  and  discretion, 
not  reviewable  by  any  court  on  direct 
proceeding  either  by  mandamus  or  in 
equity. 

He  prays  that  the  rule  to  show  cause 
be  discharged. 

Relator  demurred  to  the  return,  and, 
in  passing  upon  it,  the  court  observed 
that  there  were  two  questions  in  the 
case:  one,  whether  the  facts  exhibited 
a  case  for  mandamus  of  the  Secretary; 
that  is,  "in  apparent  defiance  of  the  law, 
acting  capriciously  or  arbitrarily,  or  be- 
yond the  scope  of  the  administrative 
authority  confided  to  him;"  the  other, 
the  construction  of  the  Act  of  1894. 

To  the  first  question  the  court  answered 
amatively,  and  to  the  second  ques- 
tion replied  that,  "independently  of  the 
Question  of  the  propriety  of  reviewing 
le  action  of  the  Secretary  of  the  Inte- 
rior in  the  pending  case,  it  would  seem 
that  the  decision  rendered  by  him  was 
one  entirely  permissible  under  the  law." 
The  demurrer  to  the  return  was  there- 
fore overruled.  Relator  elcoting  to 
stand  upon  it,  the  rule  was  discharged, 
and  the  petition  dismissed. 

This  action  was  affirmed  by  the  court 
of  appeals. 

It  is  manifest  from  this  statement  that 
the  petition  presents  a  controversy  over 
the  true  construction  of  the  Act  of  1894. 
Prom  the  act,  and  the  Secretary's  deci- 
sion, it  is  apparent  that  the  latter  was 
aot  arbitrary  or  capricious,  but  rested 
on  a  possible  construction  of  the  act, 
tnd  one  that  the  reported  decisions  of 
the  Tjond  Department  show  is  being  ap- 
plied in  other  cases.  The  direction  of 
the  act  that  the  lands  be  reserved  "from 
any  adverse  appropriation"  means  neces- 
sarily an  appropriation  adverse  to  the 
state,  and  this  gives  color  to  the  Secre- 
tary's view.  He  could  not  administer  or 
apply  the  act  without  construing  [348] 
it,  and  its  construction  involved  the 
exercise  of  judgment  and  discretion. 
The  view  for  which  the  relator  con- 
tends was  not  80  obviously  and  cer- 
tainly right  as  to  make  it  plainly 
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the  duty  of  the  Secretary  to  give  ef- 
fect to  it.  The  relator,  therefore,  is 
not  entitled  to  a  writ  of  mandamus. 
United  States  ex  rel.  Riverside  Oil  Co. 
V.  Hitchcock,  190  U.  S.  316,  47  L.  ed. 
1074,  23  Sup.  Ct.  Rep.  698;  United 
States  ex  rel.  Ness  v.  Fisher,  223  U.  S. 
683,  56  L.  ed.  610,  32  Sup.  Ct.  Rep.  356. 

We  need  not  consider  the  fact  that 
Kennedy,  whose  application  was  sus- 
tained, is  not  a  party  to  the  petition 
(see  Litchfield  v.  Register  (Litchfield  v. 
Richards)  9  Wall.  675,  578.  19  L.  ed. 
681,  682) ;  nor  need  we  consider  whether 
a  more  appropriate  remedy  will  be  open 
to  the  relator.  See  Brown  v.  Hitchcock, 
173  U.  S.  475,  43  L.  ed.  773,  19  Sup.  Ct. 
Rep.  485;  Minnesota  v.  Lane,  247  U.  S. 
243,  249,  250,  62  L.  ed  1098,  1101,  38 
Sup.  Ct.  Rep.  608. 

Judgment  affirmed. 


JOHN  VALLELY,  ad  Trusts  in  Bank- 
ruptcy of  th«  Northern  Fire  &  Marine 
Insurance   Company, 

V. 

NORTHERN    FIRE    &    MARINE    INSUR- 
ANCE   COMPANY. 

(See  8.  C.  Reporter's  ed.  348-356.) 

Bankruptcy  —  review  —  revisory  pro- 
ceeding. 

1.  A  petition  to  revise  in  matter  of 
law  under  the  Bankruptcy  Art  of  July  1, 
1898,  §  24b,  is  the  proper  remedy  to  review 
an  order  of  an  inferior  court  of  bankruptcy, 
vacating  an  adjudication  and  dismissing  the 
bankruptcy  proceeding  for  want  of  juris- 
diction, upon  the  motion  of  the  bankrupt, 
after  the  expiration  of  the  time  for  appeal, 
he  having  neither  contested  the  involuntary 
petition  against  him,  nor  appealed  from  the 
adjudication. 

[For  other  casos,  see  Bankruptcy,  XIII.  in 
Digest  Sup.  Ct.  1908.1 

Banltruptcy  *  jurisdiction  — >  vacating 
adjudication. 

2.  There  is  such  an  absence  of  juris- 
diction in  a  court  of  bankruptcy,  where  it 
appears  from  the  averments  of  a  petition 
in  involuntary  bankruptcy  that  the  person 
proceeded  against  is  an  insurance  corpora- 
tion, and  therefore  within  the  exception  of 
the  Bankruptcy  Act  of  July  1,  1898,  §  4b, 
as  amended  by  the  Act  of  June  25,  1010, 
that  its  adjudication,  rendered  upon  due 
service  of  process  and  default,  and  not  ap- 
pealed from,  should  be  vacated,  and  the  pro- 
ceeding be  dismissed  upon  the  motion  of  the 
bankrupt,  after  the  time  for  appeal  has 
expired. 

[For  other  cases,  see  Bankruptcy,  IV.  in 
Digest  Sup.  Ct.   1008.] 

Note. — On  estoppel  by  laches  or  ac- 
quiescence— see  note  to  Michigan  ex  rel. 
Atty.  Gen.  v.  Flint  &  P.  M.  R.  Co.  38  L. 
ed.  U.  S.  478. 
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8UPREUE  OOUST  OF  THE  UNITKD  8TATI&              Oct.  IteM, 

Estoppel  —  acqniewjenM  —  attack  on    appeal  or  by  motion  to  vaeate,  tunAly 

adjudication  In  bankruptcy.  made,  bnt,  as  long  as  it  stands,  it  ia 

A,  5-Ji"    '"'"'"jnM    coinpaBy    which   ««  (^j^^       ^  everyone, 

adjndged,  upon  due  swvice  of  proceu  and  n„   &r""  l'i' tq  >     f     .      iaw     ijo 

defiuft.  to  hTa  bankrupt  in  an  kvolunUrj  -,^«  ,o-,'^"?,T{  7^   *^-    *^V,  */  /°^'    ^^^ 

proceeding  after  the  piBUse  of  the  Act  ol  "°-    -^^J    Edelatem    v.    United    SUtea, 

June  25.  ISIO.  ameoSing  the  Act  of  Julj  ^  Lil.A.CN.S.)  236,  79  C.  C.  A.  328,  149 

1,  IBOS,  3  4b,  excluding  such  corporation!  Fed.  636;  Foltz  t.  St.  Louis  ft  S.  F.  B. 

from   the   operation   of   the   act,   and   doei  Co.  S  C.  C.  A.  635,  10  U.  8.  App.  576, 

not    appeal    from    the    adjudication,    but  60   Fed.  316;   Re  First  Nat.  Bank,  81 

acquieKM  therein    and^jds  the  ^ustea  in  c.  C.  A.  260,  152  Fed.  64.  U  Ann.  Cm. 

the  performance  01  hii  duties  in  sdminiBter  35=.    n.    t>™j„„„    Ro«     Tri.«(    Cn     Rl 

Ing  \ht  eaUU,  !■  not  e.topped  thereby  from  ^A   'T  na  V^%vL    im    w     w           S 

thlreafter  queationing  the  a(liudicati<Jn.  and  ^-  £•  A.  68,  152  Fed    162;  Be  PIjTnouth 

the  power  of  the  bankruptcy  <Murt  and  tht  Cordage  Co.  68  C.  C.  A.  434,  135  Fed. 

trustee  to  proceed.  1000;  Re  New  England  Breeders'  Clnlv 

IFfflT  other  caM*,  •>>  ssloppel.  III.  b,  S.  In  05  C.  C.  A.  8t  189  Fed.  586;  Biroh  t. 

Dl«..t  Bep.  Ct.  1008.J  gt^gl^    91  C  "g    i    415^  lg5  'p^  577. 

[No   SS  1  Kb  '''■  ^'  ^U  Company,  86  C.  C.  A.  2^ 
159    Fed.    73;    Sabin    v.    Larkin-Qreen 

Snbmittad  November  IT,  1920.    Decided  De-  lagging  Co.  216  Fed.  984;  RobmU  Broa. 

eember  13,  1B20,  T.    Continental    Coal    Corp.    235    Fed. 
343;  Re  Brett,  130  Fed.  981;  First  Nat. 

N  A  CERTIFICATE  from  the  Unit-  Bank  v.  King,  186  U.  S.  202,  46  L.  od. 

ed  SUtes  Circuit  Court  of  Appeals  1127,  22  Sup.  Ct.  Bep.  899;  Des  Uoines 

for  the  Eighth   Circuit  presenting  the  Nav.  ft  B.  Co.  v.  Iowa  Homestead  Co. 

questions  whether  a  petition  to  revise  123  U.  8.  552,  31  L.  ed.  202,  8  8ap.  Ct 

is    the    proper    method    to    review    the  Bep.  217;  Be  Columbia  Real-Estate  Co. 

order  of   an   inferior  court   of   bank-  3  N.  B.  N.  Bep.   157,  101  Fed.   971; 

mptey,    vacating    an    adjudication    and  U'Cormiok  v,  Sullivan^  10  Wheat,  19% 

dismissing  the  proceeding,  and  whether  0  L.  ed.  300. 

an   erroneous   adjudication   against   an  The  proper  method  to  review  the  ez- 

ezempt    eorpor&tion    may    be    vacated  set  question  involved  here  is  by  a  pett- 

after  the  time  for  appeal  has  expired,  tion  to  revise. 

and   whether   such   exempt    corporation  Plymouth  Cordage  Co.  v.  Smith,  IM 

may  be  estopped  from  questioning  the  U.  8.  311,  48  L.  ed.  992,  24  Sap.  Ct. 

validity  of  the  proceedings  by  its  acqui-  Bep.  725;  Stevens  v.  Nave-McCord  Uer> 

eaeence    and   failure    to    appeal.      First  eantile  Co.  80  C,  C.  A.  25,  150  Fed.  Tl; 

and  second  questions  answered  in  the  Bodge  v.  Norlin,  66  C.  C.  A.  ^5,  133 

affirmative;  tWd  qneetion  answered  in  Fed.  363;  Be  Plymouth  Cordage  Co.  68 

the  negative.  C.  C.  A.  434,  135  Fed.  1000;  C.  C.  Toft 

The  facts  are  stated  in  the  opinion.  Co.  v.  Century  8av.  Bank,  72  C.  C.  A. 

Mr.   B<mi.  O.  Brown  submitted  the  T'4s}^llfT!l%S"  ^'SlL^J  Si 

cause  for  John  Vallely.     Messrs.  C.  J.  ^  r    i    mq    M9  S- Jl  ^?             ^ 

Muiphy  and  T.  A.  Toner  were  on  the  ^-  '^-  ^-  ^^'  ^^  ^^-  ^■ 

brief:  Mr.  N.  0.  Tonng  submitted  the  cause 

As  soon  as  a  petition  is  filed,  the  court  for  the  Northern  Fire  ft  Marine  Insur- 

has  a  duty  to  perform.    It  has  the  duty,  ance  Company.    Messrs.  Tracy  B.  Baan 

and  the  statute  gives  it  the  power,  to  and  Philip  R.  Bangs  were  on  the  brief: 

decide    whether    an    alleged     bankrupt  Before  jurisdiction  can  be  affirmed  to 

comes  within   the  class  that  should   be  exist,  it  must  appear  that  the  law  has 

declared  a  bankrupt.     The  decision  of  given  the  tribunal  capacity  to  entertain 

that  fact  involves  the  exercise  of  juris-  the    complaint    against    the    person    or 

diction.      The  jurisdiction    ia   none   the  thing  sought   to  be  chaiged,   and    that 

less  real  and    valid   because   the   court  auch  complaint  has  been  preferred, 

might  decide  the  question  wrongly.    The  Ex  parte  Reed,  100  U.  6.  13,  25  I|.  od. 

valid  exercise  of  jurisdiction  does   not  538;  Springer  v.  Shavender,  116  N.  C. 

depend  on  the  correctness  of  the  deoi-  12,  33  L.R.A.  772,  47  Am.  St.  Rep.  791, 

sion.     Neither    the    allegation    nor    the  21    S.    E.    397;    Nashville  v.   Cooper,  6 

fact    that    the    alleged    bankrupt    is    en  Wall.  247,  18  L.  ed.  851;  Cooper  v.  R«y- 

insurance  company,  and  as  such  exempt,  nolds,    10    Wall.    308,    19    L.    ed.    931; 

is  jariadietionol.     If  the  court,  in  the  Cowling  v.   Nelson,  76  Ark.  146,  88  8. 

exercise  of  that  power,  reached  a  wrong  W.  913;  Clapp  v.  MeCabe,  84  Hun,  379; 

conclusion,   the   judgment  is    not  void;  32  N.  Y.  Supp.  431;  Foley  v.  Foley,  34 

it  is  merely  error,   to  be  corrected  on  Nev.    197,   51    Pac    834,    52    Pac.    649; 

»S  164   D.  S. 
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Monday  v.  Vail,  34  N.  J.  L.  422;  Be 
Taylor,  42  C.  C.  A.  1,  2  N.  B.  N.  Rep. 
929,  102  Fed.  728;  Re  Hudson  Biver 
Eleetrie  Co.  167  Fed.  986;  Be  New  York 
Tunnel  Co.  92  C.  C.  A.  202,  166  Fed. 
284;  Be  New  York  &  N.  J.  Ice  Lines, 
77  C.  C.  A.  440,  147  Fed.  214;  Hopkins 
y.  Carpenter,  18  N.  B.  N.  Bep.  339, 
Fed.  Cas.  No.  6,686;  Be  New  York  ft  W. 
Water  Co.  2  N.  B.  N.  Bep.  414,  98  Fed. 
711;  Be  Keystone  Coal  Co.  3  N.  B.  N. 
Bep.  938,  109  Fed.  872;  Babb  v.  Bruere, 
23  Mo.  App.  604;  Crew  v.  Pratt,  119 
Cal.  139,  51  Pac.  38;  Louisville  Trust 
Co.  V.  Comingor,  184  U.  S.  18.  46  L.  ed. 
413,  22  Sup.  Ct  Bep.  293;  9  Laws  of 
England  (Halsbory)  p.  13;  Hope  v. 
Blair,  105  Mo.  85,  24  Am.  St.  Bep.  369, 
16  S.  W.  595;  Myers  v.  Berry,  3  Okla. 
612,  41  Pac.  580;  Parker  v.  Lynch,  7 
Okla.  631,  56  Pac.  1082 ;  Houck  v.  Bank 
of  Brinkley,  155  C.  C.  A.  469,  242  Fed. 
881;  Galpin  v.  Page,  18  Wall.  350,  21 
L.  ed.  959;  Settlemier  v.  Sullivan,  97 
U.  S.  444,  24  L.  ed.  1110;  Old  Wayne 
Mut.  Life  Asso.  v.  McDonough,  204  U. 
S.  8,  51.  L.  ed.  345,  27  Sup.  Ct.  Bep.  236 ; 
Johnson  v.  Hunter,  77  C.  C.  A.  359, 147 
Fed.  133;  Empire  Banch  &  Cattle  Co. 
V.  Coldren,  51  Colo.  115,  117  Pac.  1005. 

Mr.    Justice   McKenna   delivered    the 
opinion  of  the  court: 

The  Insnranee  Company  was  adjudged 
an  involuntary  bankrupt  May  3,  1917, 
iip<m  petition  of  its  creditors.    The  peti- 
tion averred  the  corporate  capacity  of 
the  eompany  under  the  laws  of  North 
])akota,  and  that  it  had  been  "engaged 
in    the    business    of    insuring    property 
against  loss,  by  fire,  hail,  etc."     Process 
Was  duly  issued  and  served,  and  the  com- 
I>any  making  default,  an  order  of  adju- 
dication was  entered  against  it.    No  ap- 
peal  was  taken   from   the   order.     The 
administration  of  the  estate  proceeded  in 
due  course,  claims  presented,  assets  col- 
lected and  reduced  to  money,  payments 
made    to    protect    equities,    and     suits 
brought  by  the  trustee  in  his  official  ca- 
pacity.   In  the  matters  of  the  estate  the 
trustee    frequently    conferred    with    the 
Innesident  and  secretary  of  the  bankrupt, 
and    received    from    them    co-operation, 
assistance,     and     information     without 
question  of  the  validity  of  the  adjudica- 
tion.     Considerable   moneys    were    paid 
out  and  expenses  incurred  by  the  trustee. 
After  the  above  course  of  administra- 
tion, and  on  December  18,  1917,  the  com- 
pany, by  its  attorneys,  filed  a  motion  in 
the  district  court  to  vacate  the  adjudica- 
tion as  null  and  void,  and  to  dismiss  the 
proceedings,  upon  the  ground  that  it  ap- 
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peared  that  the  eompany  was  an  insur- 
ance [862]  corporation,  and  that  the 
court  was,  therefore,  without  ^Jurisdie- 
tion.  The  motion  was  sustained,  and 
an  order  entered  vacating  the  adju- 
dication, and  dismissing  the  petition 
of  the  creditors  on  authority  of  § 
4  b  of  the  Bankruptcy  Act  as  amended 
by  the  Act  of  June  25,  1910  (30 
Stat,  at  L.  839,  chap.  412,  Comp. 
Stat.  §  9588,  1  Fed.  Stat  Anno.  2d 
ed.  p.  569),  which  provides  that  "any 
moneyed,  business,  or  commercial  corpo- 
ration, except  a  municipal,  railroad,  in- 
surance, or  banking  corporation  .  .  • 
may  be  adjudged  an  involuntary  buik- 
rupt  upon  default  or  an  impartial  trial, 
and  shall  be  subject  to  the  provisions 
and  entitled  to  the  benefits  of  this  acf 

The  trustee  filed  a  petition  to  revise 
the  order  of  the  district  court  in  a  mat- 
ter of  law  in  the  circuit  court  of  appeals, 
and  the  latter  court  certifies  that  it  is  in- 
dispensable to  the  determination  of  the 
case,  and,  to  the  end  that  the  court  may 
properly  discharge  its  duty,  desires  in- 
struction upon  the  following  questions: 

"1.  Is  a  petition  to  revise  in  matter 
of  law  under  §  24  b  of  the  Bankrupt^ 
Act  the  proper  remedy  to  review  an  or- 
der of  an  inferior  court  of  bankruptcy 
vacating  an  adjudication  and  dismissing 
the  bankruptcy  proceeding  for  want  ox 
jurisdiction  upon  the  motion  of  the 
bankrupt  after  the  expiration  of  the 
time  for  appeal,  he  having  neither  con- 
tested the  involuntary  petition  against 
4iim  nor  appealing  from  the  jurisdic- 
tion f 

''2.  Where  it  appears  from  the  aver- 
ments of  a  petition  in  involuntary  bank- 
ruptcy that  the  person  proceeded  against 
is  an  insurance  corporation,  and  there- 
fore within  the  exceptions  of  §  4  b  of 
the  Bankruptcy  Act  as  amended  June  25, 
1910  (36  Stet.  at  L.  839,  chap.  412, 
Comp.  Stat.  §  9588,  1  Fed.  Stat.  Anno. 
2d  ed.  p.  569),  is  there  such  an  absence 
of  jurisdiction  in  the  court  of  bankrupt- 
cy that  its  adjudication,  rendered  upon 
due  service  of  process  and  default,  and 
not  appealed  from,  should  be  vacated 
and  the  proceeding  be  dismissed  upon 
the  motion  of  the  bankrupt  after  the 
time  for  appeal  has  expired  f 

''3.  Where  an  insurance  corporation 
adjudged  bankrupt  [353]  in  an  involun- 
tary proceeding  after  the  passage  of  the 
amendatory  Act  of  June  25,  1910  (36 
Stat,  at  L.  839,  chap.  412),  upon  due 
service  of  process  and  default,  does  not 
appeal  from  the  adjudication,  but  acqui- 
esces therein,  and  aids  the  trustee  in  the 
performance  of  his  duties  in  administer- 
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ing  the  estate^  may  it  be  estopped  from 
thereafter  questioning  the  validity  of 
tlie  adjudication  and  the  power  of  the 
court  and  the  trustee  to  proceed  f" 

Of  the  construction  of  the  statute 
there  can  be  no  controversy;  what  answer 
shall  be  made  to  the  questions  turns  on 
other  considerations, — turns  on  the  effect 
of  the  conduct  of  the  company  as  an  es- 
toppel. That  it  has  such  effect  is  eon- 
tended  by  the  trustee,  and  there  is  an 
express  concession  that,  if  objection  had 
been  made,  the  company  would  have  been 
entitled  to  a  dismissal  of  the  petition. 
It  is,  however,* insisted  that  it  is  settled 
"that  an  erroneous  adjudication  ajrainst 
an  exempt  corporation,  whether  made  by 
default  or  upon  a  contest  or  trial  before 
the  bankruptcy  court,  can  be  attacked 
only  by  appeal,  writ  of  error,  or  prompt 
motion  to  vacate,"  and  that  §  4  does  not 
relate  to  the  jurisdiction  of  the  court 
over  the  subject-matter.  "It  does  not, 
therefore,"  is  the  further  contention, 
"create  or  limit  jurisdiction  of  the  court 
with  respect  to  its  power  to  consider  and 
pass  upon  the  merits  of  the  petition." 
And  that  "the  valid  exercise  of  jurisdic- 
tion does  not  depend  upon  the  correct- 
ness of  the  decision."  And  again,  if  the 
court,  in  the  exercise  of  its  jurisdictional 
power,  "reached  a  wrong  conclusion,  the 
judgment  is  not  void,  it  is  merely  error 
16  be  corrected  on  appeal  or  by  motion 
to  vacate,  timely  made;  but,  as  long  as  it 
stands,  it  is  binding  on  everyone." 
There  is  plausibility  in  the  propositions, 
taken  in  their  generality,  but  there  arc 
opposing  ones.  Courts  are  constituted 
by  authority,  and  they  cannot  go  beyond 
the  power  delegated  to  them.  If  they 
act  beyond  that  authority,  and  certainly 
in  contravention  of  it,  their  judgments 
and  orders  are  regarded  as  nullities. 
They  are  [354]  not  voidable,  but  sim- 
ply void,  and  this  even  prior  to  reversal. 
Elliott  V.  Peirsol,  1  Pet.  328,  340,  7  L. 
ed.  164,  170;  Old  Wayne  Mut.  Life  Asso. 
V.  McDonough,  204  U.  S.  8,  51  L.  ed. 
345,  27  Sup.  Ct.  Rep.  236. 

Which  of  the  propositions  shall  pre- 
vail in  a  given  case  cannot  be  dogmati- 
cally asserted,  and  cases  of  their  consid- 
eration and  application  can  be  cited 
against  each  other.  There  is  such  cita- 
tion ill  the  pending  rase.  Plaintiff  in 
error  cites,  among  others,  M^Comiick  v. 
Sullivant,  10  Wheat.  192,  6  L.  ed.  300; 
Des  Moines  Nav.  &  R.  Co.  v.  Iowa  Home- 
stead Co.  123  U.  S.  5r)2,  31  L.  ed.  202, 
8  Sup.  Ct.  Rep.  217;  First  Nat.  Bank 
V.  Klug,  186  U.  S.  202,  46  L.  ed.  1127, 
22  Sup.  Ct.  Rep.  899. 

M'Cormick   v.    Sullivant   involved  the 


effect  of  diversity  of  citizenship,  and  it 
was  decided  that  an  absence  of  its  allega- 
tion did  not  impeach  the  judgment  ren- 
dered in  the  case  and  preclude  its  being 
conclusive  upon  the  parties.  And  it  was 
said  (as  it  has  often  been  said),  that  the 
courts  of  the  United  States  are  "of  lim- 
ited jurisdiction  but  .  .  .  not  .  .  • 
inferior  courts,  in  the  technical  sense  of 
those  words,  whose  judgments,  taken 
alone,  are  to  be  disregarded.  If  the  ju- 
risdiction be  not  alleged  in  the  proceed- 
ings, their  judgments  and  decrees  are 
erroneous,  and  may,  upon  a  writ  of  er- 
ror, or  apfpeal,  be  reversed  for  that 
cause.  '  But  they  are  not  absolute  nulli- 
ties." 

In  Des  Moines  Nav.  Co.  v.  Iowa 
Homestead  Co.  123  U.  S.  552,  31  L.  ed. 
202,  8  Sup.  Ct.  Rep.  217,  there  came  np 
to  be  considered  also  the  effect  of  a  prior 
adjudication  as  dependent  upon  an 
allegation  of  diversity  of  citizenship, 
and  the  ruling  in  M'Cormick  v.  Sulti- 
vant  was  affirmed. 

The  immediate  comment  on  these 
cases  is  that  the  courts  had  jurisdiction 
of  their  subject-matter,  and  necessarily 
power  to  pass  upon  the  fact  (diversity 
of  citizenship)  upon  which  that  juris- 
diction depended  in  the  given  case.  The 
subject-matter  of  the  suit  was  not  with- 
held from  them  by  explicit  provision  of 
the  law  which  was  their  sole  warrant  of 
power. 

First  Nat.  Bank  v.  Klug  is  nearer  to 
the  [355]  question  in  the  case  at  bar. 
It  was  a  case  in  bankruptcy.  The  Act 
of  July  1,  1898  (30  Stat,  at  L.  644, 
chap.  541,  Comp.  Stat.  §  9585,  1  Fed. 
Stat.  Anno.  2d  ed.  p.  509),  provided 
that  "any  natural  person,  except  a  wage 
earner  or  a  person  engaged  chiefly  in 
farming  or  the  tillage  of  the  soil," 
might  "be  adjudged  an  involuntary 
bankrupt  upon  default  or  impartial 
trial,"  and  should  "be  subject  to  the 
provisions  and  entitled  to  the  benefits" 
of  the  act. 

A  petition  in  involuntary  bankruptcy 
was  filed  against  Klug,  and  a  trial  was 
had  upon  the  issue  whether  he  was  "en- 
gaged chiefly  in  farming"  within  the 
meaning  of  the  act,  and  the  jury  having 
found  accordingly,  the  district  court  en- 
tered a  judgment  dismissing  the  peti- 
tion. The  question  of  the  jurisdiction 
was  certified  to  this  court,  and  it  was 
held  that  the  "district  court  had,  and 
exercised,  jurisdiction."  This  further 
was  said:  "The  conclusion  was,  it  is 
true,  that  Klug  could  not  be  adjudged  a 
bankrupt;  but  the  court  had  jurisdiction 
to  so  determine,  and  its  jurisdiction  over 
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the  Bobject-matter  was  not,  ai^d  eonld 
not  be,  questioned/'  Citing  Mueller  v. 
Nugent,  184  U.  S.  15,  46  L.  ed.  411,  22 
Sup.  Ct.  Rep.  269;  Smith  v.  McKay, 
161  U.  8.  355,  40  L.  ed.  731,  16  Sup.  Ct 
Rep.  490. 

It  will  be  observed,  therefore,  that 
the  Act  of  1898  made  jurisdiction  de- 
pend upon  an  inquiry  of  fact,  and  neces- 
sarily jurisdiction  was  conferred  to  make 
the  inquiry,  and  pronounce  judgment 
aeeording  to  its  result.  The  case,  there- 
fore, is  not  pertinent  to,  or  authority 
upon,  the  case  at  bar.  The  Act  of  June 
25,  1910,  which  covers  the  present  pro- 
ceeding, is  peremptory  in  its  prohibition. 
It  excludes,  by  §  4,  insurance  corpora- 
tions from  the  benefits  of  voluntary 
bankruptcy,  and  by  subdivision  b  pro- 
hibits them  from  being  adjudged  invol- 
untary bankrupts.  The  effect  of  these 
g revisions  is  that  there  is  no  statute  of 
ankruptcy  as  to  the  excepted  corpora- 
tions, and  necessarily  there  is  no  power 
in  the  district  court  to  include  them. 
In  other  words,  the  policy  of  the  law  is 
to  leave  the  relation  and  remedies  of 
^uni^ipal,  railroad,  insurance,  [356] 
or  banking^'  corporations  to  their  cred- 
itors and  of  their  creditors  to  them, 
to  other  provisions  of  law.  It  is  easy 
to  see  in  what  disorder  a  different 
policy  would  result.  We  may  use 
for  illustration  a  municipal  corpora- 
tion. Its  creditors  may  be  enter- 
prising, its  officers  acquiescent  or  in- 
different; can,  therefore,  the  a11e«:ations 
of  the  former  and  the  default  of  the  lat- 
ter confer  jurisdiction  on  the  dif5trict 
court  to  entertain  a  petition  in  bank- 
ruptcy against  the  corporation,  and  ren- 
der a  decree  therein  f  And  if  not,  why 
notf  If  consent  can  confirm  jurisdic- 
tion, why  not  initially  confer  jurisdic- 
tion f  It  is  not  necessary  to  point  out 
the  disorder  that  would  hence  result, 
and  the  difficulties  that  the  officers  of  a 
bankrupt  court  would  encounter  in  such 
situation.  The  legislative  power  thoup^ht 
care  against  the  possibility  of  it  was 
necessary,  and  in  that  care  associated  in- 
surance corpon*tions.  For  a  court  to  ex- 
tend the  act  to  corporations  of  either 
kind  is  to  enact  a  law,  not  to  execute  one. 

The  first  question  concerns  procedure 
only,  and  should  be  answered  in  the  af- 
firmative. First  Nat.  Bank  v.  Khig, 
supra;  Re  Loving,  224  U.  S.  183,  56 
L.  ed.  725,  32  Sup.  Ct.  Rep.  446. 

The  second  and  third  questions  con- 
cern the  merits,  and  are  respectively  an- 
swered in  the  affirmative  and  negative. 

So  ordered. 
«ft  Ij.  ed. 
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L.    H.    WOODBURY   and    Vincent   Wood- 
bury. 

(See  8.  C.  Reporter's  ed.  357-360.) 

Ck>mmerce  — >  local  transportation  as 
part  of  Interstate  (*oinmerce. 

1.  Transportation  of  a  passenger  and 
haggage  under  an  interstate  ticket  would 
be  none  the  less  interstate  commerce  be- 
cause the  transportation  in  question  was 
only  one  sta^e  of  the  journey,  lying  be* 
tween  two  points  in  the  same  state. 

[Tor  other  cases,  see  Commerce,  I.  b,  in  Digest 
Sup.  Ct.  1908.] 

Carriers  — >  published  tariff  —  limitation 
of  baggage  liability  ^  transportation 
from   adjacent  foreign  country. 

2.  The  Camiack  Amendment  of  June 
29,  1906,  under  which  carriers  may  limit 
liability  by  published  tarilTs,  must  be 
deemed  to  apply  to  tlie  baggage  of  a  pas- 
senger carried  on  the  outward  trip  under 
a  ticket  calling  for  transportation  from 
Canada   to  Texas  and   return,  in   view   of 

I  the  declaration  of  the  Act  of  February  4, 
1887,  §  1,  that  such  act  applies  to  any 
common  carrier  engaged  in  the  transporta- 
tion of  passengers  or  property  from  any 
place  in  the  United  States  to  an  adjacent 
foreign  country,  since  the  test  of  the  ap- 
plication of  the  act  is  not  the  direction  of 
the  movement,  but  the  nature  of  the  trans- 
portation, as  determined  by  the  field  of  the 
carrier's  operation. 

[For  other  eases,  see  Carriers,  II.  a»  9;  III. 
g,  in  Digest  Sup.  Ct.  1008.] 

Note. — On  limitation  of  carrier's  lia- 
bility for  passenger's  baggage — see  notes 
to  Zetler  v.  Tonopah  &  G.  R.  Co.  L.R.A. 
1916A,  1273;  Wells  v.  Great  Northern 
R.  Co.  34  L.R.A.(N.S.)  818;  and  French 
V.  Merchants  &  M.  Transp.  Co.  19 
L.R.A.(N.S.)  1006. 

On  liability  of  earrier  for  baggage  of 
passenger — see  notes  to  Humphreys  v. 
Perry,  37  L.  ed.  U.  S.  587,  and  Hannibal 
&  St.  J.  R.  Co.  V.  Swift,  20  L.  ed.  U.  S. 
423. 

Effect  of  Carmack  Amendment  upon 
state  regulations  as  to  stipulations  lim- 
iting liability  of  a  common  carrier  for 
the  loss  of  or  damage  to  goods — see 
notes  to  Louisville  &  N.  R.  Co.  v.  Miller, 
50  L.R.A.(N.S.)  819,  and  Adams  Exp. 
Co.  V.  Croninger,  44  L.R.A.(N.S.)   257. 

As  to  whether  stipulation  exempting 
carrier  from  liability  for  passenger's 
l>&ggage,  or  limiting  the  amount  there- 
of, covers  loss  due  to  negligence — see 
notes  to  Gardiner  v.  New  York  C.  ft  H. 
R.  R.  Co.  34  L.R.A.(N.S.)  826,  and 
Tewes  v.  North  German  Lloyd  S.  S.  Co. 
8  L.R.A.(N.S.)   199. 
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[No.  100.]    • 

Submitted  November  15,  1920.    Decided  De- 
cember 13,  1920. 

ON  WRIT  of  Certiorari  to  the  Court 
of  Civil  Appeals  for  the  Eighth 
Supreme  Judicial  District  of  the  State 
of  Texas  to  review  a  judgment  which 
reversed  a  judgment  of  the  District 
Court  of  El  Paso  County,  in  that  state, 
enforcing  a  limitation  of  the  liability 
of  a  carrier  for  the  loss  of  baggage,  and 
entered  judgment  for  the  full  amount 
of  the  loss.    Reversed. 

See  same  case  below,  —  Tez.  Civ. 
App.  —,  209  S.  W.  432. 

The  facts  are  stated  in  the  opinion. 

Mr.  T.  J.  Beall  submitted  the  cause 
for  petitioner: 

The  shipment  in  question  constituted 
interstate  commerce. 

Texas  &  P.  R.  Co.  v.  Interstate  Com- 
merce Commission,  162  U.  S.  212,  40  L. 
ed.  945,  5  Inters.  Com.  Rep.  405, 16  Sup. 
Ct.  Rep.  666;  Boston  &  M.  R.  Co.  v. 
Hooker,  233  U.  S.  97,  58  L.  ed.  868, 
L.R.A.1915B,  450,  34  Sup.  Ct.  Rep.  526, 
Ann.  Cas.  1915D,  593;  Texas  &  N.  0.  R. 
Co.  V.  Sabine  Tram  Co.  227  U.  S.  Ill, 
57  L.  ed.  442,  33  Sup.  Ct.  Rep.  229; 
Wabash,  St.  L.  &  P.  R.  Co.  v.  Illinois, 
118  U.  S.  557,  30  L.  ed.  244,  1  Inters. 
Com.  Rep.  31,  7  Sup.  Ct.  Rep.  4;  Coe  v. 
Errol,  116  U.  S.  517,  29  L.  ed.  715.  6 
Sup.  Ct.  Rep.  475;  Cuttini?  v.  Florida 
R.  &  Nav.  Co.  46  Fed.  641;  Houston 
Direct  Nav.  Co.  v.  Insurance  Co.  of 
N.  A.  89  Tex.  1,  30  L.R.A.  713,  59  Am. 
St.  Rep.  17,  32  S.  W.  889;  State  v. 
Gulf,  C.  &  S.  F.  R.  Co.  —  Tex.  Civ. 
App.  --,  44  S.  W.  542;  State  v.  Inter- 
national &  G.  N.  R.  Co.  —  Tex.  Civ. 
App.  — ,  71  S.  W.  994;  Gulf,  C.  &  S.  F. 
R.  Co.  V.  Fort  Grain  Co.  —  Tex.  Civ. 
App.  — ,  72  S.  W.  419. 

Mr.  Rnfos  B.  Daniel  submitted  the 
cause  for  respondents: 

The  transportation,  by  a  common  car- 
rier or  carriers,  of  a  passenger  from 
Timmins,  Ontario,  Canada,  to  El  Paso, 
Texas,  and  return  to  Timmins,  Ontario, 
(Canada,  upon  a  round-trip  ticket  pur- 
chased at  Timmins,  Ontario,  Canada,  id 
not  such  transportation  as  is  included 
within  the  terms  of  §  1  of  the  Act  to 
R^ulate   Commerce. 

United  States  v.  Philadelphia  &  R. 
R.  Co.  188  Fed.  484;  Re  Heated  Car 
Service  Regulations,  50  Inters.  Com. 
Rep.  623;  Canales  v.  Galveston,  H.  & 
8.  A.  R.  Co.  37  Inters.  Com.  Rep.  674; 
Seymour  ▼.  Morgan's  L.  ft  T.  B.  ft  S.  S. 


Co.  35  Inters.  Com.  Rep.  492;  Mexican 
Nat.  B.  Co.  v.  Ware,  —  Tex.  Civ.  App. 
— ,  60  S.  W.  343;  Drozinski  v.  Hamburg 
American  Line,  193  Mo.  App.  60,  181  S« 
W.  1164. 

Mr.    Justice    Brandeis    delivered    the 
opinion  of  the  court: 

On  March  14,  1917,  Mrs.  Woodbury 
took  the  Galveston,  Harrisburg,  ft  San 
Antonio  Railway  at  San  Antonio,  [358] 
Texas,  for  £1  Paso,  Texas,  and  cheeked 
her  trunk,  which  she  took  with  her.    It 
was  lost,  and  she  sued  the  company  in 
a  state  district  court  for  the  value  of 
trunk    and    contents,    which    the    jury 
found  to  be  $500.    Mrs.  Woodbury  was 
traveling    on     a    coupon     ticket     pur- 
chased   at    Timmins,    Ontario,    from    a 
Canadian     railroad,     entitling     her     to 
travel    over    it    and    connecting    lines, 
from    Timmins    to    £1    Paso    and    re- 
turn,  apparently  with  stop-over  privi- 
leges.   When  the  trunk  was  lost  she  was 
on  her  journey  out.     She  was  not  told 
when  she  purchased  her  ticket  or  when 
she  checked  her  trunk  that  there  was  any 
limitation  upon  the  amount  of  the  car- 
rier's liability.    It  did  not  appear  wheth- 
er the  ticket  purchased  contained  noiiee 
of  any  such  limitation,  nor  did  it  appear 
what  was  the  law  of  Canada  in  this  re- 
spect.    The  company  insisted  that  Mrs. 
Woodbury  was  on  an  interstate  journey, 
and    that,    under    the    Act    to    Regulate 
Commerce,  February  4,  1887,  chap.  104, 
24  Stat,  at  L.  379,  Comp.  Stat.  §  8568, 
4  Fed.   Stat.   Anno.   2d   ed.   p.   337,  as 
amended,  it  was  not  liable  for  more  than 
$100;  since  it  had  duly  61ed  with  the  In- 
terstate Commerce  Commis.sion  and  pub- 
lished a  tariff  limiting  liability  to  tliat 
amount  unless  the  passenger  declared  a 
higher   value   and    paid   excess    charges, 
which    Mrs.    Woodbury    had    not    done. 
She  insisted  that  her  transportation  was 
not  subject  to  the  Act  to  Regulate  Com- 
merce,   because    it    began    in    a    forei|ni 
country;  and  that  the  liability  was  gov- 
erned   by    the    law    of    Canada,    which 
should,  in  the  absence  of  evidence,  be  as- 
sumed to  be  like  the  law  of  Texas,  the 
forum;  and  that  by  the  law  of  Texas  the 
limitation  of  liability  was  invalid.     The 
trial  court  held  that  she  was  entitled  tp 
recover  only  $100,  and  entered  judgment 
for  that  amount.    This  judgment  was  re* 
versed    by    the    court    of   civil    appeals, 
which  entered  judgment  for  Mrs.  Wood- 
bury in  the  sum  of  $500.    —  Tex.  Civ. 
App.  — ,  209  S.  W.  432.    The  case  came 
here  on  writ  of  certiorari  (250  U.  S.  637, 

63  L.  ed.  1183,  39  Sup.  Ct  Rep.  493). 

S54  U.  8* 


1081.                       GALVESTON,  H.  4  B.  A.  R.  CO.  t.  WQODBUBT.  I58-S60 

The    only    question    before    ua    is    tht  porUtioii  b;  rail  to  an  adjacent  fordgn 

amount  of  damages  recoverable.  country  is,  at  least  ordiDuily,  mgaged 

If  Mrs.  Woodbury's  journey  had  start-  in  transportation  also  from  that  country 

ed  in  Nen  York  [359]  instead  of  across  to  tlie  United   States.     The  test  of  the 

the  border  in  Canada,  the  provision  in  application  of  the  act  is  not  the  direc- 

the  published  tariff  would  clearly  have  tion  of  the  movement,  but    [S601    the 

limited   the  liability  of  the   carrier   tc  nature  of  the  transportation   aa   deter- 

9100.    For  her  journey  would  have  been  mined    by    the    field    of    the    carrier's 

interstate,  although  the  particular  stage  operation.       This    is    the     construction 

of  it  on  which  the  trunk  was  lost  lay  placed   upon  the  act  by  the  Interstate 

wholly  within  the  state  of  Texas.    Com-  Commerce   Commission.       International 

pare  Texas  A  N.  0.  R.  Co.  v.   Sabine  Paper    Co.    v.    Delaware    ft    E.    Co.    33 

Tram    Co.    227    U.    S.    Ill,    57    L.    ed.  Inters.  Com.  Rep,  270,  273,  citing  Texas 

442,    33   Sup.   Ct.   Rep.   229.     And    the  &    P.    B.    Co.    v.    Interstate    Commerce 

Carmacic   Amendment    [June    29,    1906,  Commission,  162  U.   S.  197,  40   L.   ed. 

34    Stat,   at   L.    595,    chap.    3591,    g    7,  940,  5  Inters.  Com.   Rep.  405,  16  Sup. 

Comp.    Stat.    §g    S604,    8604aa,    4   Fed.  Ct.  Rep.    666.     It  is  in   harmony  with 

Stat.  Anno.  2d  ed.  p.  499]  under  which  that    placed    upon    the    words    of    §    1 

carriers  may  limit  liability  by  published  of  the  Harter  Act,  February  13,  1893, 

tariff  applies  to  the  baggage  of  a  pas-  chap.  105,  27   Stat.  445,  Comp.  Stat.  S 

tenger    carried    in    interstate    commerce  8029,   6   Fed.    Stat.    Anno.   2d    ed.  371: 

(Boston  &   M.    B.   Co.   v.   Hooker,   233  "Any  vessel  transporting  merchandise  or 

tr.  8.  97,  58  L.  ed.  868,  L.B.A.1915B,  450,  property  from  or  between  ports  of  the 

34  Sup.  Ct.  Rep.  626,  Ann.  Cm.  1915D,  United  States  and  foreitm  porta."  which, 

593),  although  it  does  not  deal  with  lia-  in  Knott  v.  Botany  Worsted  Mills,  179 

bility  for  peraonal  injuries  suffered  by  U.  S.  69,  75,  45  L.  ed.  90,  94,  21  Sup. 

the    passenger    (Chicago,    R.    I.    &    P.  Ct.  Rep.   30,  were  con&trued  to  include 

S.    Co.    V.    Mauclier,    248    U.    S.    359,  vessels    bringing    cargoes    from    foreign 

63  L.  ed.  294,  39  Sup.  Ct.  Rep,  108).  ports  to  the  United  States.     There  is  a 

The  subsequent  legislation,  the  Cummins  later  clause  in  §  1  which  deals  specifical- 

Amendment,  Act  of  March  4,  1915,  chap,  'y  with   the  transportation   of  property 

176,  38  Stat,  at  L.  1196,  as  amended  by  to  or  from  foreign  countries;  but  cases 

the  Act  of  August  9,  1916,  chap.  30],  arising  under  that  clause  are  not  applica- 

39  Stat,  at  L.  441,  Comp.  Stat.  §  S592,  ble  here.     That  clause  applies  where  the 

Fed.    Stat    Anno.    Supp.   1918,    p.    387,  foreign   country  is  Mot   adjacent  to   the 

hss  not  altered  the  rule  regarding  liabil-  United    Slates.      The    cases    which    hold 

ify  for  baggage.  that  the  act  does  not  govern  shipments 

But    counsel    for  Mia.    Woodbury   in-  from  a  foreign  country  in  bond  through 

lists    that,    solely    because    her    journey  Ihe  United  States  to  another  place  in  a 

originated  in  Canada,  the  provisions  of  foreigii    country,    whether    adjacent    or 

the  Act  to   Regulate   Commerce   do   not  not,    are    also    not    in    point.      Compare 

apply.    The  contention,  is  that  §  1  of  the  United   Slates  v.    Philadelphia  &   R.  R. 

Act  of  1887  does  not  apply  to  the  Irons-  Co.  188  Fed.  484;  Re  Bills  of  Lading,  52 

Portation  of  pa-^songers  from  a  foreign  Inters.  Com.  Rep.  671,  726-729;  Canals 

Country  to  a  point  in  the  United  States,  v.  Galveston,  H.  &  S.  A.  R.  Co.  37  Inters. 

To  this  (here  are  two  answers.     The  first  Com    Rep    573 

is  that  the  transportation  here  in  <,ues-  since  the  transportation  here  in  ques- 
tion IS  not  that  of  a  passenger,  but  of  tion  was  subject  to  the  Act  to  ReguUte 
Property.    Boston  &  M   R.  Co.  v   Hook-  Commerce,    both    carrier   and    pas^ger 
«r,    supra.     The  second  is  that  the  aet  .      „j  >,    ,,.„  „„ ,-  -     „  „«  ,i,.  _  u 
^^  apply  to  the  transportation  of  both  "l"    °     t        *    "iu        r    ■.!  *t '^ 
JjassengcrS:  and  property  from  an  adja^  '■^^'^'^  ^f'^^     ^^  **>««  ''f^^^.J^^  "^ 
cent    fSreitm    ccinti^y.  such    as    Canada.  T'^'^l  ^""^  baggage  earned  to  |100,  in 
ecction  1  declares  that  the  act  applies  to  ^^^  **'se°«  f  »  declaration  of   higher 
•■any  common  carrier     .     .     ,     engaged  value    and    the    payment    of    an    excess 
in  the  transportation  of  passengera  or  charge,  and  as  do  such  declaration  waa 
property     ■      .     .     from   any   place  in  made  and  excess  charge  paid,  that  sum 
the  United  States  to  an  adjacent  foreign  only  was  reooverablo, 
country."     A  carrier  engaged  in  trans-  Reversed. 
•5  Ii.  ML  •** 


SUPREME  COURT  OF  THE  UNITED  STATES. 


Ocrr.  Tdh, 


[3611  FRAlfE  C.  THORNTON  and  tho 
Cleveland  Stamping  A  Tool  Companv 
PUT..  ID  Err., 


ComtniasioD  of  Olilo. 

(See  8.  C.  Reporter's  ed.   301-370.) 

Error  la  state  court  ^  following  de- 
cision below. 

1.  Tlie  Federal  Supreme  Court  diubI 
accept  on  writ  of  error  tlie  decision  of  tin 
highest  court  of  a  atgite  as  to  tlie  meaning: 
of  state  tegislatioQ  and  tlie  state  Constitu 
tion,  aa  thuugh  such  mcaninj;  wag  expressed 
in  both  legislation  and  Constitution. 
[For  otbrc  caua,  aec  Appeal  nn.l  Krrar,  2124- 

21SI.  Id  Digest  Sup.  Ct.  lUOtJ-I 
Constitutional     law  ^  Impulrlng    con- 
tract   obligations  —  due    procens    of 
law  —  equal  protection  of  the  laws  ^ 
workmen's    comiicneatlon   —   forbld- 
dlng  insurance  agalnHt  liiiblllty. 
2.  A  ruling  of  a  state  industrial  com- 
mission, justified  or  demanded  by  a  change 
in  the  stale  law,  by  wliich  the  commission, 
revoking  its  previous  discretionary  action, 
declares   that   no   cinj^loycrs   shall    be   per- 
mitted to  pay  or  furnish  directly  to  injured 
employees   or   to   the   dependents   of   kilted 
employees    tlie    compensation    and    U'liclits 
provided  for  in  the  state  Workmen's  Com- 
penaation   Law  if  such  cniphiyers,  by  con- 
tract  or   otherwise,   sliall    provide    for   the 
insurance  of  the  payment  liy  tlieni  of  such 
compensation  and  lencfits.  or  shall   indem- 
nify  themselves  ngainat   loss   sustained   by 
the  direct  puymcnt  thereof,  docs  not  uncon- 


stitutionally impair  the  obligation*  of  in- 
surance contracts  entered  into  upon  tha 
faith  of  the  previous  ruling  of  the  com- 
mission, nor  does  such  ruling  amount  to  k 
denial  of  due  process  of  law  or  of  the  eqnat 
protection  of  the  laws. 
Ib'oT  otber  cases,  tee  ComtltutlDsal  Law,   IT. 

feAiSi  "■'■"■■ '•'■•■"■  >"■-'»"■ 

Constitutional  law  — due  process  of  law 
—  Impairing  contract  obllgaUou  — 
cllunse  In  public  policy, 

3.  An  exercise  of  public  policy  cannot 
be  resisted  because  of  conduct  or  contract* 
done  or  made  upon  the  faith  of  former  ei- 
erciaes  of  it,  upon  the  ground  that  ita 
later  exercises  deprive  of  property  or  In- 
validate those  contracts. 
[For  otlier  coses,  tte  CoDstltutional  Law.  B83- 
0^8;   V^M-lMS,  In   Dlsesl  8up.  CL    ia08.J 


IN  ERROR  to  the  Supreme  Court  of 
the  State  of  Ohio  to  review  a  judfc- 
nent  which  affirmed  a  juilgmeat  of  the 
l^ourt  of  Appeals  of  Franklin  County, 
n  that  state,  which,  on  appeal  from  tha 
IJourt  of  Common  Pleas,  sustained  do- 
nurrers  to  the  petition  and  answer  and 
;ro39  petition  in  a  suit  to  enjoin  tha 
^tate  Industrial  Commission  from  en* 
'orcinp  its  ruling  prohibiting  employers 
'rom  making  direct  compensation  under 
he  slate  Workmen's  Compensation  Aot 
f  Buch  employers,  by  contract  or  other* 
vise,  have  provided   for  the  insuranea 


Note.— On     the    general     subject 
writs  of  error  from  the  United  States 
Supreme     Court     to    state     courts — see 
notes  to  Martin  v.  Hunter,  4  L.  ed.  U. 
S.   97;   Hamhlin   v.   Weatem   Land    Co. 
37  L.  ed.  U.  S.  267;  Re  Buchanan, 
L.  ed.  U.  S.  884;  and  Kipley  v.  IIIih 
42  L.  ed.  U.  S.  098. 

On  what  adjudications  of  state  courts 
can  be  brought  up  for  review  in  the 
Supreme  Court  of  the  United  States  by 
writ  of  error  to  those  courts— see  note 
to  Apex  Transp.  Co.  t.  Qorbade,  62 
L.R.A,  513. 

On  error  to  state  courts  in  cases  pre- 
senting questions  of  impairment  of  con- 
tract obligations — see  note  to  Osborne 
T.  Clark,  51  L.  ed.  U.  S.  619. 

On  error  to  state  courts  in  cases  in- 
volving questions  of  due  process  of  law 
— see  note  to  Burt  v.  Smith,  51  L.  ed. 
U.  S.  121. 

On  right  of  Federal   Supreme   Court 
to  review  questions  not  involved  in  the 
rerord — see    note    to    Missouri    ex    rel 
Hill  V.  Dockery,  63  L.R.A.  671. 
304 


Generally,  as  to  what  laws  are  void 
as  impairing  obligation  of  contracts — 
see  notes  to  Franklin  County  Grammar 
School  V.  Bailey,  10  L.R.A.  405;  Bullard 
V.  Northern  P.  R,  Co.  11  L.R.A.  346; 
Henderson  v.  Soldiers  &  S.  Monument 
Comrs.  13  L.R.A.  IGO;  and  Fletcher  v. 
Peck,  3  L.  ed.  U.  S.  162. 
.  Change  of  remedy  generally  as  im- 
pairing the  obligation  of  contract — see 
notes  to  Best  v.  Baumgardner,  1  L.R.A. 
356;  Phinney  v.  Phinney,  4  L.R.A.  348, 
and  Louisiana  ex  rel.  Ranger  v.  New 
Orleans,  26  L.  ed.  U.  S.  132. 

As  to  constitutionality  of  workmen'i 
compensation  and  industrial  insurance 
statutes — see  notes  to  Hunter  v.  Colfax 
Consol.  Co.  L.R.A.1917D,  51,  and  Jen- 
sen  V.  Southern  P.  Co.  L,R.A.1916A,  40. 

As  to  constitutionality  of  compulsory 
industrial  insurance — see  note  to  Stata 
ex  rel.  Davis-Smith  Co.  v.  Clausen,  37 
L.R.A.(N.S.)  466. 

As  to  the  validity  of  class  legislation, 
generally — see  notes  to  State  v.  Good- 
will, 6  L.R.A.  621,  and  State  v.  Loomis, 
21  L.R.A.  789. 

as4  cr.  g. 


IBM.  THOBNION  t.  DUFFY. 

of  the  payment  of  Bnch  compeasation,  (2)  Liability  inBnrftnce  is  not  inimical 
or  have  indemnified  themselveB  against    to  public  policy. 

lo33  sustained  by  direct  payment.    Af-       American    Casualty    Ins.    Co'b    Cbb« 

Srmed.  (Boston  &  A.  R.  Co.  v.  Mercantile  Tmat 

See  same  case  below,  90  Ohio  St.  120,    ft  D.  Co.)  82  Md.  635,  38  L.R.A.  97,  34 

124  N.  E.  54.  AU.  778;  Kansas  City,  M.  &  B.  R.  Co. 

The  facta  are  stated  in  the  opinion,      v.  Southern  R.  News  Co.  151  Mo.  37J, 

,  ,         „  ,    .  .u       45  L.R.A.  380,  74  Am.  St.  Rep.  545,  52 

Messrs.  Judaon  Harmon  and  Arthur    g    yf    205;   Breeden    v.   Frnnkford    M. 

L  Vorya  ai^ued  the  cause  and  filed  a    ji^^ei.   &  Plate  Glass   Ins.  Co.  220  Mo. 

brief  for  plaintiffB  in  error!  327,  U9  N.  E.  576;  Stone  v.  Old  Colony 

The  legislature  has  the  power  to  com-    street  R.  Co.  212  Mass.  459,  99  N.  E. 

pel   all   employers  to   contribute  to   the   2I8;   Rumford  Falls  Co.   v.  Fidelity  & 

state  workmen  s  compensation  fund,  or   q   c^  9.2  jie.  574,  43  Atl.  503;  Hoadley 

it    may    provide    the    conditions    upon    y  Purifoy,  107  Ala.  276,  30  L.R.A.  351, 

which  employers  may  pay  into  the  state    ^8  So   220 

fund,  and  the  conditions  upon  which  (3)' Contracts  indemnifying  employ- 
Ihey  may  pay  compensation  directly  to  ers  are  not  inimical  to  public  welfare, 
employees;  but  the  desire  of  an  em-  ^nd  the  legislature  cannot  prohibit  such 
ployer  who  electa  to  pay  compensation   contracts. 

directly,  to  indemnify  himself,  cannot  Adams  v.  Tanner,  2H  U.  S.  500,  61 
be  made  the  sole  basis  of  a  legislative  l  ed.  133C,  L.R.A.1917F,  1IG3.  37  Sup. 
claasiflcation  of  employers,  distinguish-  ot.  Rep.  062,  Ann.  Caa.  1917D,  973; 
ing  them  aa  ineligible  to  pay  compenaa-  Allgeyer  v.  Louisiana,  1C5  U.  S.  578, 
lion  directly.  Such  basis  of  ciassiftca-  41  j,.  pj.  832,  17  Sop.  Ct.  Ken.  427; 
lion  is  not  related  to  the  purpose  of  Dobbins  v.  Los  Angeles,  105  U.  S.  22.1, 
(he  constitutional  amendment  and  the  47  l.  ^A.  169,  25  Sup.  Ct.  Rep.  18;  Yee 
Workmen's  Compensation  Law.  Qee    v.    San    Francisco,   235    Fed.   757; 

Adams  v.  Tanner,  241  U.  S.  590,  61  L.  German  Alliance  Ins.  Co.  v.  Lewis,  233 
ed.  1336,  L.R.A.1917P,  1163.  37  Sup.  u.  S.  380,  58  U  ed.  1011,  L.R.A.1915C, 
Ct.  Rep.  662,  Ann.  Cas.  1017D.  073;  ngO,  34  Sup.  Ct.  Rep.  012;  Chenoweth 
State  ex  rel.  Turner  v.  United  Stales  v.  State  Me.lical  ExamiHeis.  57  Colo.  74, 
Fidelity  &  G.  Co.  96  Ohio  St.  250.  117  51  L.R.A.(N.S.)  058,  141  Pae.  132,  Ann! 
K.  E.  232;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Cas.  191.5D,  1188;  Wilson  v.  Nei,  243 
Ellia,  165  U.  S.  150,  41  L.  ed.  66C,  17  u.  s.  347,  61  L.  ed,  773.  L.R.A.1917E, 
Sup.  Ct.  Rep.  255;  Chicago.  B.  &  Q.  R.  935  37  gup.  Ct.  Kep.  298,  Ann.  Cas. 
Co.  T.  McGuire,  219  U.  S.  549.  55  L.  ed.    1913A,  1024. 

328,  31  Sup.  Ct.  Rep.  259;  Chicngo  v.  Assuming^  for  the  purpose  of  thia 
Kelcher,  183  111.  104,  48  L.R.A.  261.  75  branch  of  the  argument  only,  that  the 
Am.  St.  Rep.  93,  55  N.  E.  707;  Truai  gtate  fund  "insures"  the  componsiition 
V.  Raich.  239  U.  S.  33,  60  L.  ed.  131.  due  to  employees  from  emplovers,  and 
t..R.A.1916D,  545.  36  Sup.  Ct.  Rep.  7,  that  the  law  may  give  the  state  fund  a 
Ann.  Cas.  1917B,  283;  Ivea  v.  South  monopoly  of  such  insurance,  and  denv 
Buffalo  R.  Co.  201  N.  Y.  271,  34  L.R.A.  the  right  to  issue  such  insurance  to  all 
<U.S.)  162,  94  N.  E.  431,  Ann.  Cas.  others,  still  the  state  cannot  abrogate 
i012B,  156;  Chenoweth  v.  State  Medi-  existing  insurance,  valid  when  it  was 
<s«i  Examiners,  57  Colo.  74,  51   L.R.A.    issued. 

CN.S.)  958,  141  Pac.  132,  Ann.  Cas.  Bedford  v.  Eastern  Bldg.  &  h.  Aaso. 
^915D,  1188;  Byers  v.  Merdian  Printing  181  V.  S.  227,  45  L.  ed.  834,  21  Sup.  Ct. 
^.  84  Ohio  St.  408.  38  L.R.A.(N.S.)  Rep.  597;  American  Bldg.  &  L.  Asao. 
»13,  95  N.  E.  917;  Dunahoo  v.  Ruber,  X,  R.^'"*"'"'  *S  "eb.  ^3^  67  N.  W.  493 i 
:i85  Iowa,  753,  171  N.  W.  123.  McNamara  v.  Kecne    40  1  '5^-  452    ^8 

_,,'.,.',  ,  N.  Y.  Supp.  860;  Industrial  B  dg.  &  L, 

The  legislature  has  no  power  to  pro-  'i?eyers:AbeI  Co.  12  Ariz.  48, 

*iibit    employers    from    insuring    or    m-   gg  p^^    jjg ' 

^emnifying  themselves  against  their  ^^^  \^^  ■^^^^^  ^^„„^j  j^,^^  ^^^^  (j,g 
liability  to  employees.  ....    right  of  the  employer  to  procure  other 

(1)  Insurance  has  no  power  inimical    insurance    by   making   contracts   of    in- 
to public  policy.  suranee  in  the  other  atatea,  or  by  any 
Phrenix  Ina.  Co.  v.  Erie  &  W.  Transp.   other  means  over  which   the  atate  has 
Co.  117  tJ.  S.  312,  29  L.  ed.  873,  6  Sup.   no  control. 

Ct.  Rpn.  750,  1176;  Allgeyer  v.  Louisi-  Stone  v.  Old  Colony  Street  R.  Co.  212 
ana,  165  U.  S.  578,  41  L.  ed.  832,  17  Sup.  Mass.  459,  99  N.  E.  218;  New  York  L. 
Ct.  Eep.  427.  Ins.  Co.  ▼.  Dodge,  246  U.  S.  357,  62  L. 

•B  li.  «L  SO  SQ& 
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ed.  772,  38  Sup.  Ct.  Rep.  337,  Ann.  Cas.  lature  to  require  all  employers  to  eon- 

1918E,  593;  Allgeyer  v.  Louisiana,  165  tribute  to  the  state  insurance  fond,  or 

U.  S.  578,  41  L.  ed.  832, 17  Sup.  Ct.  Rep.  to  place  limitations  upon  the  privilege 

427.  of  carrying  their  own  risks,  and  of  the 

Neither  Ohio  Gen.  Code,  §  1465-69,  further  right  and  duty  of  the  industrial 

nor  §  1465-101,  as  amended  in  1917,  was  commission   to  change  and  modify  its 

intended  to  apply,  and  neither  does  ap-  findings   when   warranted    by    its   best 

ply,  to  contracts  theretofore  made  by  judgment.    Said  contracts  are  not  with- 

employers.  in  the  provisions  of  art.  1,  §  10,  or  tiie 

Sturges  V.  Carter,  114  U.  S.  511,  29  L.  14th  Ainendment,  §  1,  of  the  Constita- 

ed.  240,  5  Sup.  Ct.  Rep.  1014;  Bemier  tion  of  the  United  States. 

▼.  Becker,  37  Ohio   St.  72;  Kelley  v.  Hudson    County    Water    Co.    v.    Mo* 

Kelso,   5   Ohio   St.  198;   State  ex  rel.  Carter,  209  U.  S.  349,  52  L.  ed.  828,  28 

Taple  V.  Creamer,  85  Ohio  St.  349,  39  Sup.  Ct.  Rep.  529,  14  Ann.  Cas.  560; 

L.R.A.(N.S.)  694,  97  N.  E.  602,  1  N.  C.  Louisville  &  N.  R.  Co.  v.  Mottley,  219 

C.  A.  30;  Hathaway  v.  Mutual  L.  Ins.  U.  S.  467,  55  L.  ed.  297,  34  L.R.A.(N.8.) 

Co.  99  Fed.  534;  Burridge  v.  New  York  671,  31   Sup.   Ct.   Rep.   265;   Green  t. 

L.  Ins.  Co.  211  Mo.  158,  109  S.  W.  560 ;  Appleton  Woolen  MUls,  162  Wis.  140^ 

Black,  Const.  Law,  3d  ed.  §  296;  Lewis's  155  N.  W.  958;  Union  Dry  Goods  Go.  t. 

Sutherland,  Stat.  Constr.  2d  ed.  §  642.  Georgia  Pub.  Serv.  Corp.  142  Ga.  841, 

Mr.  B.  W.  Oearheart  argued  the  cause,  L.R.A-^916E'  ^^  of  ttVAt^^  ?^*^ 

and,  with  Mt.  John  G.  Price,  Attorney  ^^f^l  |P"^.?f'  1^9  US.  473,  50  L.  ed 

General  of  Ohio,  filed  a  brief  for  de-  274,26  S^P-  V^' Sf ^^^Z '  qo^*?«? J^' 

fendants  in  error:  f^^*"^^'  Seattle,  73  Wash.  396,  132  Pm. 

Granting,  for  the  sake  of  argument,  f^i  ^t'^^'^Jr''^;.r.n''\J'  ^^""^  ^  J^^* 

that     the     legislation     complained     of  ^^^'  ^^^  ^'  ^-  ^^^^  Hammond  Packing 

amounts  to  a  classification  of  employers  ^^'  ^-  Arkansas,  212  U.  S.  322,  53  L. 

reasons  may  be  found  justifying  such  ??•  ^^0,  29  Sup.  Ct.  Rep.  370,  15  Ann. 

classification.    Unless  the  action  of  the  ^^' ^^i  ^«T",!^'  ?•  ^';^^a^'  f^i^ 

legislature  in  making  such  classification  ^^  ^'  \^^\^  ^'Jt  ZT'rT^r.^^^' 

wis  arbitrary  and  whoUy  unreasonable,  ^^,^^Pi>f?^  l^^'lnA^'j^' ?'^^' ^ 

it  will  not  be  disturbed  by  the  courts.  ^^^^^^^2211/.  S   408   55  I^^  ed.  789,  » 

Chicago,  B.  <&  Q.  R.  Co.  v.  McGuire,  ^up.  Ct.  Rep    ^34;  Louisville  A  N.  B. 

219  U.  1.  549,  55  L.  ed.  328,  31  Sup.  Ct.  ^o.  v.  Garrett,  231  U.  S.  298  58  L   ed. 

Rep.  259;  Missouri,  K.  &  T.  R.  Co.  v.  ^?'  34  Sup.  Ct.  Rep    48 ;   Ite  (>>llege 

May,  194  U.  S.  267,  48  L.  ed.  971,  24  ^U^  ^and  Assn.  15/  Cal   596,  108  Pajj. 

Sup.  Ct.  Rep.  638;  Carroll  v.  Greenwich  ^fy\Y^'''^,^.\^^'%T^^ 

Ins.  Co.  199  U.  S.  401,  50  L.  ed.  246,  26  i,    ^^  o  '  on    a  ri"^'/.?}'  ac.%^:  o1^1_A_  ?* 
Sup. 
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S.  53975rL7  e^Vs,  irSuiTctT^Rep!  ^^  J^U^^  P^"^; .?  n^.^Pk-PHo^?^"'^ 
206;  German  Alliance  Ins.  Co.  v.  Lewis,  Z:  ^^??°*^^?,  ^4^  ^^Ho^^'o^^  .^'  ^^ 
233  U.  S.  389,  58  L.  ed.  1011,  L.R.A.    ,^,^P;  ^49,    43    Pac    418 ;    Smathers    v. 

1915C,  1189,  34  Sup.  Ct.  Rep.  612;  State  ^^^'^l*^  ^^^^^r""  ?w^'  ^^.  ^o^;.^^ 

ex  rel.  Turner  v.  United  States  Fidelity  ^  ^'  ^'^^^>  ^est  Wisconsin  R.  Co.  v, 

&  G.  Co.  96  Ohio  St.  250, 117  N.  E.  232;  Trempealeau     County,    35    Wis.     257; 

Hunter  v.  Colfax  Consol.  Coal  Co.  175  Gardner  v.  Hope  Ins.  Co.  9  R.  L  194^ 

Iowa,  245,  L.R.A.1917D,  15,  154  N.  W.  ^^  ^^'  R^p.  238;  Barnes  v.  Arnold,  45 

1037,  157  N.  W.  145,  Ann.  Cas.  1917E.  App.  Div.  314,  61  N.  Y.  Supp.  85,  af- 

803,  11  N.  C.  C.  A.  886;  New  York,  C.  firmed  in  169  N.  Y.  611,  62  N.  E.  1093; 

&  H.  R.  R.  Co.  V.  Williams,  199  N.  Y.  People  v.  Hawley,  3  Mich.  330;  Phila- 

108,  35  L.R.A.(N.S.)   549,  139  Am.  St.  delphia,  B.  &  W.   R.  Co.  v.  Schubert, 

Rep.  850,   92   N.  E.   404;   Second   Em-  224  U.  S.  603,  56  L.  ed.  911,  32  Sup.  Ct 

ployers'    Liability    Cases     (Mondou    v.  Rep.  589,  1  N.  C.  C.  A.  892;  Sturges  T. 

New  York,  N.  H.  &  H.  R.  Co.)  223  U.  S.  Crowninshield,  4  Wheat.  122,  4  L.  ed. 

1,  56  L.  ed.  327,  38  L.R.A.(N.S.)  44,  32  529;  Hunt  v.  Hunt,  131  U.  S.  dxv.  and 

Sup.  Ct.  Rep.  169,  1  N.  C.  C.  A.  875;  24  L.  ed.  1109;  Northern  Indiana  A  S. 

Mackin  v.  Detroit-Timkin  Axle  Co.  187  |^f,  Teleph.  Teleg.  &  Cable  Co.  v.  People's 

Mich.  8,  153  N.  W.  49.  Mut.  Teleph.  Co.  187  Ind.  496,  P.UJEL 

The  contracts  referred  to  in  the  pe-  igigD,  548,  119  N.  E.  212. 
tition  and   cross   petition   herein   were 

made  snbjeet  to  the  right  of  the  legis-  Mr.  Timothy  8.  Hogan  also  argned  the 
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^aose  and  filed  a  brief  for  defendants 
in  error: 

The  aathority  to  pay  workmen's  com- 
pensation directly  is  a  license. 

Reetz  y.  Michigan,  188  U.  S.  505,  47 
L.  ed.  563,  23  Sup.  Ct.  Rep.  390;  Sim- 
mons V.  State,  12  Mo.  268,  49  Am.  Dec. 
131. 

The  police  power  of  the  state  cannot 
be  bartered  away. 

Louisville  &  N.  R.  Co.  v.  Mottley,  219 
U.  S.  467,  55  L.  ed.  297,  34  L.R.A.(N.S.) 
671,  31  Sup.  Ct.  Rep.  265;  Fitzgerald  v. 
Orand  Trunk  R.  Co.  63  Vt.  169,  13 
L.R.A.  70,  3  Inters.  Com.  Rep.  633,  22 
Atl.  76;  Boyd  ▼.  Alabama,  94  U.  S.  645, 

24  L.  fid.  302;  Boston  Beer  Co.  v. 
Massachusetts,  97  U.  S.  25,  24  L.  ed. 
989;  Stone  v.  Mississippi,  101  U.  S.  814, 

25  L.  ed.  1079;  Butchers'  Union  S.  H. 
A  L.  S.  L.  Co.  V.  Crescent  City  L.  S.  L. 
A  S.  H.  Co.  Ill  U.  S.  746,  28  L.  ed.  585, 
4  Sup.  Ct.  Rep.  652;  Atkinson  v.  Ritchie, 
10  East,  530,  103  Eng.  Reprint,  877,  10 
Revised  Rep.  372;  People  ex  rel.  New 
York  Electric  Lines  Co.  v.  Squire,  107 
N.  Y.  606,  1  Am.  St.  Rep.  893,  14  N.  E. 
820;  Douglas  v.  Kentucky,  168  U.  S. 
488,  42  L.  ed.  653, 18  Sup.  Ct.  Rep.  199 ; 
Chicago,  B.  &  Q.  R.  Co.  v.  Nebraska, 
170  U.  S.  58,  42  L.  ed.  948,  18  Sup.  Ct. 
Rep.  513;  Northern  P.  R.  Co.  v.  Minne- 
sota, 208  U.  S.  583,  52  L.  ed.  630,  28 
Sup.  Ct.  Rep.  341. 

Mr.  Justice  McKenna  delivered  the 
opinion  of  the  court: 

This  suit  was  brought  by  the  plaintiff 
in  error  Thornton  against  defendants  in 
error,     hereinafter    called     defendants, 
t804]    composing  the  Industrial   Com- 
tnission  of  Ohio.    The  Cleveland  Stamp- 
ing  &  Tool   Company   filed   an   answer 
^nd   cross  petition.     From  a  judgment 
Sustaining    demurrers    to    the    petition 
of    Thornton,   and    to    the   answer   and 
^^ross  petition  of  the  Cleveland  Stamp- 
ing   &    Tool    Company,    there    was    an 
Appeal    to   the    court    of    appeals,    and 
Whence  by  proceeding  in   error   to   the 
Supreme  court  of  the  state,   by  which 
^ourt  the  judgment  was  affirmed.    These 
'^nrits  of  error  are  prosecuted  by  Thorn- 
ton and  the  Cleveland  Company. 

Thornton's  petition  and  the  pleadings 
t>f  the  Cleveland  Company  are  substan- 
tially the  same.  We  use,  for  conven- 
ience, Thornton's  petition,  and  state  its 
allegations  narratively  as  follows:  He 
is  a  manufacturer  at  Cleveland,  Ohio, 
employing  more  than  forty  men.  The 
Industrial  Commission  determined,  as 
required  by  the  act  of  the  general  assem- 
bly of  the  states  passed  February  26,1 
4ft  Id.  ad. 


1913,  and  comprised  in  §§  1465-41  A  to 
1465-106,  General  Code  pf  Ohio,  that  he 
was  of  sufficient  financial  ability  to  ren- 
der certain  the  payment  of  compensation 
to  injured  employees,  the  benefits  pro- 
vided by  that  act.  He,  on  the  —  day  of 
January,  1914,  elected  to  accept  the  act 
and  proceed  under  it,  has  since  complied 
with  its  provisions,  has  abided  by  the 
rules  of  the  commission  and  all  that  is 
required  of  him  by  the  act. 

January,  1914,  he  made  a  written  con- 
tract with  the  ^tna  Insurance  Company 
of  Hartford,  Connecticut,  a  duly  licensed 
company,  wherein  that  company  agreed 
to  pay  to  his  injured  employees  the  com- 
pensations required  by  the  act  of  the 
assembly  for  injuries  or  upon  death,  and 
agreed  to  indemnify  him  against  the 
liabilities- and  requirements  of  the  act. 

December  1,  1917,  the  commission 
adopted  a  resolution  which  recited  the 
act  of  the  assembly  of  the  state  of  Feb- 
ruary 16,  1917,  amending  §  1465-101, 
Genera]  Code  of  Ohio,  and  an  act  of  the 
general  assembly  passed  [365]  March 
20,  1917,  amending  §  1465-69,  General 
Code  of  the  state,  and  an  act  passed 
March  21,  1917,  and  resolved  and  de- 
clared that  no  employers  should  be 
permitted  to  pay  or  furnish  direct- 
ly to  injuied  employees,  or  the  de- 
pendents of  killed  employees,  the  com- 
pensation and  benefits  provided  for 
in  §§  1465-41  A  to  1465-106,  General 
Code  of  Ohio,  if  such  employers,  by 
contract  or  otherwise,  shall  provide  for 
the  insurance  of  the  payment  by  them  of 
such  compensation  and  benefits,  or  shall 
indemnify  themselves  against  loss  sus- 
tained by  the  direct  payment  thereof. 
The  commission  revoked  its  previous 
findings  and  authorizations,  the  revocji- 
tion  to  stand  as  of  January  10,  1918, 
and  directed  notices  of  the  revocation 
and  the  resolution  of  the  commission  to 
be  given  to  all  employers,  including 
Thornton,  and  these  notices  will  be  sent 
unless  restrained. 

The  resolution  of  the  commission,  the 
revocation  of  its  previous  action,  and  the 
notices  which  it  threatens  to  send,  are 
based  upon  the  sole  ground  that  it  is  its 
duty  so  to  do  under  the  laws  of  the  state, 
indicated  above. 

The  contract  of  Thornton  with  the 
^tna  Company  is  a  valid,  subsisting  con- 
tract, and  he  has  a  right  to  continue  it 
until  it  be  canceled,  and  that  the  send- 
ing of  the  notices  as  above  stated,  and 
the  revocation  of  the  findings  of  faet 
that  the  commission  had  made,  and  its 
refusal  to  certify  to  Thornton  its  find- 
ings of  faet,  as  provided  for  in  §  146&- 
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69,  will  cause  him  irreparable  injury 
and  damage,  for  which  he  has  no  ade- 
quate remedy  at  law.  Further,  that 
there  are  more  than  675  employers  sit- 
uated as  Thornton  is,  and  that,  there- 
fore, the  questions  involved  are  of  com- 
mon and  general  interest,  and  as  it  is 
impractical  to  bring  them  all  into  court, 
he  sues  for  the  benefit  of  all. 

The  laws  invoked  by  the  commission 
do  not  justify  its  action,  and  if  it  be  de- 
termined that  they  do,  then  they,  and 
the  acts  of  the  commission  under  them, 
are  in  contravention  of  the  14th  Amend- 
ment of  the  Constitution  [366]  of  the 
United  States,  and  of  article  1,  §  10, 
of  that  Constitution,  and  also  of  the 
Constitution  of  the  state  of  Ohio. 

An  injunction,  temporary  and  per- 
manent, against  the  action  of.  the  com- 
mission, was  prayed,  and  a  temporary 
restraining  order  granted,  but  it  was 
subsequently  dissolved,  and,  as  we  have 
said,  a  demurrer  was  sustained  to  the  pe- 
tition, and  judgment  entered  dismissing 
the  suit.  It,  as  we  have  also  said,  was 
adirmed  by  the  supreme  court  of  the 
state. 

Tlie  various  acts  of  legislation  of  the 
state  were  sustained  by  the  courts  of  the 
state,  and  hence  their  validity  under  tlie 
Constitution  of  the  state  is  .removed 
from  the  controversy,  and  our  inquiry  is 
confined  to  the  effect  upon  them  of  the 
Constitution  of  the  United  States. 

In  support  of  the  contention  that  the 
Constitution  of  the  United  States  mak&s 
the  legislation  and  the  action  under  it 
illegal,  it  is  said  that  insurance  against 
loss  is  the  right  of  everyhody,  and  spe- 
cifically it  is  the  right  of  employers  to 
indemnify  themselves  against  their  liabil- 
ity to  employees,  and  that  the  right  is  so 
fixed  and  inherent  as  to  be  an  attribute 
of  liberty  removed  from  the  interference 
of  the  state. 

The  provisions  of  the  legislation  are 
nccessarv  elements  in  the  consideration 
of  the  contention:  (1)  The  Constitution 
of  Ohio  authorizes  Workmen's  Compen- 
sation Laws.  Explicitly  it  provides  for 
the  passage  of  laws  establishing  a  state 
fund  to  be  created  by  compulsory  contri- 
butions thereto  by  employers,  the  fund 
to  be  administered  by  the  state.  Th" 
constitutionality  of  a  law  passed  under 
that  authorization  was  sustained  by  thiu 
court  in  Jeffrey  Mfg.  Co.  v.  Blagg,  235 
U.  S.  571,  59  L.  ed.  364,  35  Sup.  Ct. 
Rep.  167,  7  N.  C.  C.  A.  570,  against  the 
charge  that  its  classifications  were  arbi- 
trary and  unreasonable.  And  Work- 
men's Compensation  Laws  of  other 
states  have  been  declared  inoffensive  to 
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the  14th  Amendment  of  the  Constitution 
of  the  United  States.  New  York  0.  R. 
Co.  V.  White,  243  U.  S.  188,  61  L.  ed. 
667,  L.R.A.1917D,  1,  37  Sup.  Ct.  Rep. 
247,  Ann.  Cas.  1917D,  629,  13  N.  C.  C. 
A.  943;  Mountain  Timber  Co.  v.  Wash- 
ington, 243  U.  S.  219,  61  L.  ed.  685,  37 
Sup.  Ct.  Rep.  260,  Ann.  Cas.  1917D, 
642,  13  N.  C.  C.  A.  927.  (2)  [367] 
The  law  that  was  passed  provided 
that  every  employer  (there  were  ex- 
ceptions not  necessary  to  mention)  in 
the  month  of  January,  1914,  and  semi- 
annually thereafter,  should  pay  into 
the  state  insurance  fund  the  amount 
of  premium  determined  and  fixed  by 
the  state  liability  board  of^  awards 
for  the  particular  employment  or  oc- 
cupation of  the  employer.  It  was,  how- 
ever, also  provided  (we  quote  from 
the  opinion  of  the  supreme  court)  ''that 
certain  employers  under  certain  condi- 
tions might  elect  to  pay  individually,  or 
from  a  benefit  fund,  department,  or  asso- 
ciation, compensation  to  workmen  and 
their  dependents  for  death  or  injuries 
received  in  the  course  of  employment." 
[99  Ohio  St.  126,  124  N.  E.  54.]  This 
was  an  alternative  granted,  and  its  con- 
ditions were  fulfilled,  it  was  contended, 
and  that  upon  the  faith  of  the  fulfilment 
of  it,  and  in  indemnity  against  contin- 
gencies, plaintiff  entered  into  a  contract 
of  insurance  with  the  -^tna  Company. 
It  was  further  contended  that  the  alter- 
native and  the  insurance  against  its  re- 
quirements became  property,  and  invio- 
lable,— became  contracts,  with  immunity 
from  impairment.  To  the  contention  the 
supreme  court  replied  that  the  alter- 
native to  contribution  to  the  state  fund, 
of  dealing  with  the  employees  directly, 
was  a  privilege  that  need  not  have  been 
granted,  and  that,  therefore,  to  effect  the 
purpose  of  the  Constitution  and  law, 
could  be  withdrawn;  that  the  right  to 
withdraw  the  privilege  depended  not 
merely  upon  the  police  power  of  the 
state,  "but  rather  directly  upon  the  con- 
stitutional grant  of  power;''  and  that, 
besides,  the  right  was  resented  in  that 
provision  of  §  22  of  the  original  act 
which  gave  to  the  commission  power  to 
"  'at  any  time  change  or  modify  its  find- 
ings of  fact  .  .  .  if  in  its  judgment 
such  action  is  necessary  or  desirable  to 
secure  or  assure  a  strict  compliance  with 
all  of  the  provisions  of  the  law.  .  .  .* " 
And  it  was  said  that  the  experience  of 
four  years  demonstrated  the  necessity  or 
desirability  of  a  change,  and  that,  there- 
fore, it  was  made. 

[368]  The  meaning  thus  ascribed  to 
§  22  we  must  accept.     It  expressed  a 
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eontinaing  eondition  upon  the  eonces- 
sion  to  employers  to  deal  directly  with 
their  employees,  and  the  Industrial  Com- 
mission, by  the  power  reserved,  could 
terminate  the  concession  at  any  time. 

There  was,  besides,  subsequent  and 
empowering  legislation  in  the  amend- 
ment of  March  20,  1917,  as  the  supreme 
court  pointed  out.  That  act  specifically 
limits  the  privilege  of  electing  between 
directly  deeding  with  employees  and  con- 
tribution to  the  state  fund  to  those 
employers  ''who  do  not  desire  to  insure 
the  payment  thereof  or  indemnify  them- 
selves against  loss  sustained  by  direct 
payment  thereof.'*  The  court  hence  de- 
cided that  it  became  the  duty  of  the  com- 
mission to  change  or  modify  its  findings. 
And  it  was  also  decided  that  the  act  was 
not  only  clearly  within  the  power  of  the 
state,  but  was  "in  furtherance  of  the 
purpose  and  intention  of  the  Constitu- 
tion and  the  law,  to  create  and  main- 
tain one  insurance  fund,  to  be  admin- 
istered by  the  state." 

We  repeat,  we  must  accept  the  deci- 
sion of  the  court  as  the  declaration  of 
the  legislation  and  the  requirement  of 
the  Constitution  of  the  state,  ns  much  a 
part  of  both  as  if  expressed  in  them 
(Douglass  V.  Pike  County,  101  U.  S.  677, 
25  L.  ed.  968),  and  we  are  unable  to 
yield  to  the  contention  that  the  legisla- 
tion or  the  requirement  transcends  the 
power  of  the  state,  or  in  any  way  vio- 
lates the  Constitution  of  the  United 
States.  The  law  expressed  the  constitu- 
tional and  legislative  policy  of  the  state 
to  be  that  the  compensation  to  workmen 
for  injuries  received  in  their  employ- 
ment was  a  matter  of  public  concern, 
and  should  not  be  left  to  the  individual 
employer  or  employee,  or  be  dependent 
tipon  or  influenced  by  the  hazards  of 
Controversy  or  litigation,  or  inequality 
of  conditions.  There  was  an  attempt  at 
^he  accommodation  of  the  new  policy  to 
old  conditions  in  the  concession  to  em- 
Jjloyers  to  deal  directly  with  their  em- 
ployees, but  there  wns  precaution 
Against  failure  in  the.  [369]  provision 
^f  §  22,  giving  discretion  to  the  com- 
mission to  withdraw  the  concession, 
^fter  a  few  years'  experience,  that 
^scretion  was  turned  into  a  duty, 
^nd  by  the  amendment  of  March  20, 
1917,  the  concession  was  taken  away 
from  those  employers  who  indemnified 
themselves  by  insurance.  This  was 
considered  necessary  to  execute  the 
policy  of  the  state,  and  we  are  un- 
able to  yield  to  the  contention  that 
property  rights  or  contract  rights  had 
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first  steps  of  a  policy  make  it  im- 
mutable is  to  assert  that  imperfections 
and  errors  in  legislation  become  consti- 
tutional rights.  This  is  a  narrow  con- 
ception of  sovereignty.  It  is,  however, 
not  new,  and  we  have  heretofore  been  in- 
voked to  pronounce  judgment  upon  it. 
Complying,  we  said  that  an  exercise  of 
public  policy  cannot  be  resisted  because 
of  conduct  or  contracts  done  or  made 
upon  the  faith  of  former  exercises  of  it, 
upon  the  ground  that  its  later  exercises 
deprive  of  property  or  invalidate  those 
contracts.  Louisville  &  N.  K.  Co.  v, 
Mottley,  219  U.  S.  467,  55  L.  ed.  297,  34 
L.R.A.(N.S.)  671,  31  Sup.  Ct.  Kep.  265. 

We  are  not  disposed  to  extend  the  dis- 
cussion. Indeed,  we  think  the  case  is  in 
narrow  compass.  We  are  not  called 
upon  to  controvert  the  right  to  insure 
against  contingent  losses  or  liabilities,  or 
to  minimize  the  value  of  insurance  to 
business  activities  and  enterprises,  ot 
discuss  the  general  power  or  want  of 
power  of  the  state  over  it.  We  are  only 
called  upon  to  consider  its  relation  to 
and  possible  effect  upon  the  policy  of  a 
workmen's  compensation  law,  and  we 
can  readily  see  that  it  may  be,  as  it  is 
said  the  experience  of  Ohio  demonstrat- 
ed, inimical  to  that  policy  to  permit  the 
erection  of  an  interest  or  a  power  that 
may  be  exerted  against  it  or  its  subsid- 
iary provisions.  This  was  the  view  of 
the  supreme  court  of  the  state,  and  by  it 
the  court  justified  the  power  conferred 
upon  and  exercised  by  the  commission. 
See  Mountain  Timber  Co.  v.  Washing- 
ton, supra. 

Judgment  affirmed. 

[370]  The  Chief  Justice,  con- 
curring : 

To  compel  an  employer  to  insure  his 
employee  against  loss  from  injury  sus- 
tained in  the  course  of  the  employment 
without  reference  to  the  negligence  of 
the  employee,  and  at  the  same  time  to 
prohibit  the  employer  from  insuring 
himself  against  the  burden  thus  imposed, 
it  seems  to  me,  if  originally  considered, 
would  be  a  typical  illustration  of  the 
taking  of  property  without  due  process, 
and  a  violation  of  the  equal  protection 
of  the  law. 

But,  in  view  of  the  decision  in  Moun- 
tain Timber  Co.  v.  Washington,  243  U. 
S.  219,  61  L.  ed.  685,  37  Sup.  Ct.  Rep. 
260,  Ann.  Cos.  1917D,  642,  13  C.  C.  C. 
A.  927,  sustaining  the  constitutionality 
of  a  law  of  the  state  of  Washington 
which  necessarily  excluded  the  possibil- 
ity of  the  insurance  by  the  employer  of 
the  burden  in  favor  of  his  employees^ 
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which  the  statute  in  that  case  imposed,  I 
do  not  think  I  am  at  liberty  to  consider 
the  subject  as  an  original  question,  but 
am  constrained  to  accept  and  apply  the 
ruling  in  that  case  made,  and  for  that 
reason  I  concur  in  the  judgment  now 
announced. 

Mr.  Justice  McBeynolda  dissents. 


MINNEAPOLIS,  ST.  PAUL,  k  SAUI^T 
STE.  MARIE  RAILWAY  COMPANY, 
Plff.  in  Err., 

T. 

WASHBURN  LIGNITE  COAL  COMPANY. 

(See  S.  C.  Reporter's  ed.  370-375.) 

Krror  to  state  court  —  Federal  question 
—  decision  on  non-Federal  grounds. 

A  decision  of  the  highest  court  of  a 
•tate  which  rests  upon  grounds  independ- 
ent of  the  only  Federal  question  involved 
that  would  serve  as  the  basis  of  a  writ  of 
error  from  the  Federal  Supreme  Court,  and 
which  appeared  to  the  state  court  to  pre- 
clude any  recovery,  is  not  reviewable  in  the 
Federal  Supreme  Court  on  writ  of  error, 
where  such  independent  grounds  are  broad 
enough  to  sustain  the  judgment,  and,  if  not 
well  taken,  are  not  without  substantial 
support,  and,  while  possibly  involving  Fed- 
eral questions,  are  not  such  as,  since  the 
Act  of  September  6,  1016,  will  support  such 
a  writ  of  error. 

(For  other  cases,  see  Appeal  and  Error,  1465- 
.  1528,  in  Digest  Sup.  CL  1908.] 

[No.  66.] 

Argued  January  29,  1920.    Decided  Decem- 
ber 20,  1020. 

IN  ERROR  to  the  District  Court  for 
the  Sixth  Judicial  District  of  the 
State  of  North  Dakota  to  review  an 
order  affirmed  by  the  Supreme  Court  of 
the  state,  which  sustained  a  demurrer 
to  the  complaint  in  an  action  by  a  car- 
rier against  a  shipper  to  recover  freight 


charges  in  addition  to  what  was  de- 
manded and  paid  when  the  service  wan 
rendered.  Dismissed  for  want  of  juris- 
diction. 

See  same  case  below  in  supreme 
court,  40  N.  D.  69, 12  A.L.R.  744, 168  N. 
W.  684. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  L.  Erdall  argued  the  cause, 
and,  with  Messrs.  A.  H.  Bright  and  H. 
B.  Dike,  filed  a  brief  for  plaintiff  m 
error. 

Messrs.  Andrew  Miller  and  Alfred 
Znger  argued  the  cause,  and,  with  Mr. 
B.  F.  Tillotson,  filed  a  brief  for  de- 
fendant in  error. 

Mr.  Justice  Van  Decanter  delivered 
the  opinion  of  the  court: 

This  was  an  action  by  a  railroad  com- 
pany against  a  shipper,  for  whom  it  had 
carried  many  carloads  of  coal  between 
points  in  the  state  of  North  Dakota,  to 
recover  for  that  service  a  compensation 
in  addition  to  what  was  demanded  and 
paid  when  the  service  was  rendered. 
Judgment  went  against  the  carrier  in 
the  court  of  first  instance,  and  again  in 
the  supreme  court  of  the  state  (40  N.  D. 
69,  12  A.L.R.  744,  168  N.  W.  684) ;  and 
this  writ  of  error  was  sued  out  on  the 
theory  that  the  judgment  upheld  and 
gave  effect  to  a  local  rate  statute  which 
the  carrier  was  contending  was  repug- 
nant to  the  due  process  of  law  clause  of 
the  14th  Amendment.  If  this  theory  is 
not  right,  the  writ  of  error  must  be  dis- 
missed, for  it  is  without  other  support. 
See  §  237,  Judicial  Code,  as  amended 
September  6,  1916,  chap.  448,  39  Stat 
at  L.  726,  Comp.  Stat.  §  1214. 

To  show  what  was  involved  and  decid- 
ed, it  is  necessary  to  refer  with  some 
particularity  to  a  prior  litigation  out  of 
which  the  present  case  arose. 

In  1907  the  state  of  North  Dakota,  by 
an   act   of  its   legislature,   prescribed   a 


Note. — On  the  general  subject  of  writ? 
of  error  from  the  United  States  Su- 
preme Court  to  state  courts — see  notes 
to  Martin  v.  Hunter,  4  L.  ed.  U.  S.  97; 
Hamblin  v.  Western  Land  Co.  37  L.  ed. 
U.  S.  267;  Re  Buchanan,  39  L.  ed.  U.  S. 
884,  and  Kipley  v.  Illinois,  42  L.  ed. 
U.  S.  998. 

On  what  adjudications  of  state  courts 
can  be  brought  up  for  review  in  the 
Supreme  Court  of  the  United  States  by 
writ  of  error  to  those  court;^ — see  note 
to  Apex  Transp.  Co.  v.  Qarbade,  62 
L.R.A.  513. 

On  how  and  when  questions  must  be 
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raised  and  decided  in  a  9tate  court  in 
order  to  make  a  case  for  a  writ  of  error 
from  the  Supreme  Court  of  the  United 
States — see  note  to  Mutual  L.  Ins.  Go. 
V.  McGrew,  63  L.R.A.  33. 

On  what  the  record  must  show  re- 
specting the  presentation  and  decision 
of  a  Federal  question  in  order  to  confer 
jurisdiction  on  the  Supreme  Court  of 
the  United  States  of  a  writ  of  error  to 
a  state  court — see  note  to  Hooker  v.  Los 
Angeles,  63  L.R.A.  471. 

And  see  note  to  this  case  in  the  state 
court  as  reported  in  12  A.L.R.  758. 
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aeliediile  of  maximum  rates  for  carrying 
[872]    coal    in    carload    lots    between 
points  within  the  state  (chap.  51 ,  Laws 
1907) ;  and  this  and  other  carriers  re- 
fused  to  put   the  schedule  into  effect. 
Suits    for   injunctions    against    further 
disobedience  were  brought  by  the  state 
in    its    supreme    court,    and    the    car- 
riers defended  on  the  ground  that  the 
schedule    was    confiscatory,    and    there- 
fore  in   conflict   with   the   due   process 
of  law  clause  of  the  14th  Amendment. 
On    the   hearing,    that   court    sustained 
the  schedule  and  directed  that  the  in- 
junctions issue.    19  N.  D.  45,  25  L.R.A. 
(N.S.)    1001,   120   N.   W.   869,   and   19 
N.   D.  57,   120  N.   W.   874.     The  car- 
riers  brought  the  cases  to  this  court  on 
writs  of  error,  and  it  affirmed  the  judg- 
ments, but  did  so  without  prejudice  to 
the  right  of  the  carriers  to  reopen  the 
eases  if  an  adequate  trial  of  the  schedule 
in  the  future  enabled  them  to  prove  that 
it  was  confiscatory.     216  U.  S.  579  and 
581,  54  L.  ed.  624,  625,  30  Sup.  Ct.  Rep. 
423.    Mandates  to  that  effect  issued  and 
the  state  court   modified   its   judgements 
accordingly.      In    obedience    to    the    in- 
junctions the  carriers  then  put  the  sched- 
ule into  effect  in  accordance  with  local 
laws  (Rev.  Codes  1905,  §§  4339-4342); 
that  is  to  say,  they  printed  and  filed  coal 
tarifis    based    on    the    maximum    rates 
named  in  the  schedule,  and  gave  public 
notice  of  their  purpose  to  apply  those 
tariffis.    After  trying  the  schedule  for  a 
year  or  more,  the  carriers  presented  in 
the   state   court   petitions   wherein   they 
told  of  the  trial  made,  asserted   their 
ability  and  readiness  to  prove  that  the 
schedule  was  confiscatory,   and  prayed 
permission  to  do  so.    The  petitions  were 
entertained,  proofs  were  taken,  and  on  a 
hearing  the  sche4i:ile  was  sustained  and 
the  existing  injunctions  continued.     26 
K.  D.  438,  145  N.  W.  135.    On  writs  of 
%rror  prosecuted  by  the  carriers  those 
judgments  were  reversed  by  this  court, 
%>ecause  the  proofs  satisfied  it  that  the 
%chedule  was  not  adequately  remunera- 
"tive,  and  the  cases  were  remanded   for 
ITurtlier  proceedings  not  inconsistent  with 
the  opinion.     236  U.  S.  585,  59  L.  ed. 
735,    L.R.A.1917P,    1148,    P.U.R.1915C, 
277,  35  Sup.   Ct.  Rep.  429,  Ann.   Cas. 
1916 A,  1.     On  receiving  the  mandates, 
the  state  court  set  aside  its  judgments 
and  dismissed  the  cases. 

The  injunctions  in  those  cases  were 
awarded  without  [373]  taking  any 
bond,  and  without  imposing  any  terms 
or  conditions  other  than  reserving  to 
the  carriers,  as  before  shown,  a  right 

to  reopen  the  cases  and  again  attack  the  1 
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schedule  after  subjecting  it  to  a  fair 
trial.  When' this  right  was' exercised, 
the  carriers  did  not  ask  a  suspension 
of  the  injunctions  pending  a  hearing 
and  decision,  and  the  injunctions  re- 
mained in  force  until  the  cases  were 
dismissed.  Neither  at  the  time  of  the 
dismissal  nor  at  any  prior  stage  of 
the  proceedings  was  there  any  order 
saving  or  securing  to  the  carriers  a 
right  to  demand  or  collect  additional 
compensation  in  respect  of  shipments 
whereon  the  schedule  rate  was  demanded 
and  paid  while  the  injunctions  were  ef' 
fective. 

The  shipments  as  to  which  additional 
compensation  is  sought  in  the  present 
case  were  made  while  the  injunction 
against  this  carrier  was  in  force;  that  is 
to  say,  after  the  schedule  was  sustained 
by  the  first  judgments,  and  before  it  was 
adjudged  unremunerative  as  a  result  of 
the  attack  made  after  it  had  been  in 
effect  for  a  year  or  more.  At  the  time 
of  the  shipments  the  carrier  demanded 
and  the  shipper  paid  the  maximum  rate 
named  in  the  schedule,  it  being  the  duly 
filed  and  published  rate.  The  carrier 
did  not  then  protest  that  it  was  entitled 
to  more;  nor  did  the  shipper  engage  to 
pay  more. 

In  suing  for  further  compensation, 
the  carrier  took  the  position  that  the 
schedule  was  confiscatory,  and  therefore 
invalid  under  the  14th  Amendment;  that 
the  coal  was  carried  at  the  schedule  rate 
because  the  injunction  in  the  prior  liti- 
gation compelled  it;  that  the  schedule 
ultimately  was  adjudged  unremunerative 
and  invalid,  and  the  injunction  dis- 
solved; and  that,  in  these  circumstances, 
there  arose  an  obligation  on  the  part  of 
the  shipper  to  pay  an  additional  sum, 
such  as,  with  that  already  paid,  would 
amount  to  a  reasonable  compensation. 

The  supreme  court  of  the  state  put  its 
judgment  against  the  carrier  on  the  fol- 
lowiner  rounds: 

[374]  1.  There  was  no  contract,  ex- 
press or  implied,  on  the  part  of  the 
shipper,  to  pay  any  rate  other  than 
that  shown  in  the  tariff  filed  and 
published  according  to  law, — the  court 
saying  on  this  point:  "Manifestly, 
if  shippers  cannot  rely  upon  the  rates 
as  .so  published  and  filed,  the  re- 
quirement of  publication  becomes  a 
mere  trap  for  the  unwary.  In  our 
judgment,  it  is  wholly  improper,  in  the 
absence  of  clear  allegations  of  the  ren- 
dition of  services  under  a  distinct  pro- 
test, for  a  court  to  find  that  a  shipper 
had,  in  effect,  undertaken  conditionally 
to  pay  according  to  a  rate  different  from 
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that  published  in  compliance  with  the 
aUtute." 

2.  The  injunction,  in  obedience  to 
which  the  schedule  was  put  into  effect 
and  maintained  during  the  period  cov- 
ered by  the  shipments,  was  awarded 
without  taking  any  bond  or  imposing 
any  terms  or  conditions  for  the  security 
of  the  carrier;  and  in  these  circum- 
stances the  damage  arising  from  the  in- 
junction was  damnum  absque  injuria, 
for  which  no  recovery  could  be  had, — 
the  court  citing  on  this  point  Russell  v. 
Farlev,  105  U.  S.  433,  437,  438,  26  L.  ed. 
1060-1062,*  and  saying:  "In  reality 
the  plaintiff's  [carrier's]  whole  case 
seems  properly  hinged  upon  the  real 
meaning  and  effect  of  the  first  decree  of 
the  United  States  Supreme  Court.  The 
matter  that  was  settled  in  that  suit 
[meaning  by  that  decree]  was  the  right 
of  the  state  to  an  injunction,  and  it  was 
found  that  the  state  was  entitled  to  the 
relief  sought.  Neither  the  state  court 
nor  the  United  States  Supreme  Court 
saw  fit  to  impose  any  terms  or  condi- 
tions. .  .  .  The  error  in  the  plain- 
tiff's [carrier's]  contention  inheres  m 
the  failure  to  recognize  the  injunction  as 
being  the  continuing  expression  of  the 
court  until  such  time  as  it  [375]  may 
be  modified  or  dissolved  by  a  new 
judgment  or  decree.  During  such  time 
it  is  impossible  that  there  could  have 
been  any  other  measure  of  the  rights 
and  obligations  of  the  parties  than 
that    provided    in     the    decree    itself. 

When  that  court  finally  dis- 
solved the  injunction,  it  did  not  re- 
verse its  prior  juds:ment,  nor,  it  seems 
to  us,  did  it  profess  to  give  to  the 
carriers  any  rights  with  respect  to  past 
shipments  that  did  not  exist  at  the  time 
they  were  made.  These  rights  were  gov- 
erned by  the  former  decree." 

3.  The  principle  that  one  who  has 
been  unjustly  enriclied  at  the  expense  of 
another  may  be  made  to  respond  to  the 
latter  was  without  application,  for  here 
the  shipper  was  responsible  in  no  great- 
er degree  for  what  occurred  than  was 
the  carrier. 

The  opinion  rendered  by   that  court 

1  See  also  Meyors  v.  Block,  120  V.  8.  206, 
211,  30  L.  ed.  042,  643,  7  Sup.  Ct  Rep.  525; 
Lawton  v.  Green,  64  N.  Y.  326,  330;  Palm- 
er V.  Folcv,  71  N.  Y.  106,  108;  St.  Louis  v. 
St  Louis  Gas  Light  Co.  82  Mo.  349,  355; 
Hayden  v.  Keith,  32  Minn.  277,  278,  20  N. 
W.  195;  Scheek  v.  Kelly,  95  Fed.  941; 
Arkadelphia  Mill.  Co.  v.  St.  Louis  South- 
western R.  Co.  240  U.  8.  134,  145,  63  L.  ed. 
517,  624,  P.U.R.1919C,  710,  39  Sup.  Ct. 
Rep.  237. 
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shows  that  it  did  not  uphold  or  give  ef* 
feet  to  the  statutory  rate  as  such,  but 
rested  its  decision  on  other  independenl 
grounds  which  appeared  to  it  to  pre- 
clude a  recovery  by  the  carrier.  These 
grounds  are  broad  enough  to  sustain 
the  judgment,  and,  if  not  well  taken,  are 
not  without  substantial  support.  Sea 
Enterprise  Irrig.  Dist.  v.  Farmers  Mat 
Canal  Co.  243  U.  S.  157,  163-165,  61 
L.  ed.  644,  648,  649,  37  Sup.  Ct.  Rep. 
318.  Some  may  possibly  involve  Fed* 
eral  questions,  but,  under  the  jurisdic- 
tional statute,  as  amended  in  1916,  th^ 
are  not  such  as  entitle  the  carrier  to  a 
review  of  the  judgment  on  a  writ  of 
error. 
Writ  of  error  dismissed. 
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SAULT  STE.  MARIE  RAILWAY  COM- 
PANY, Plff.  in  Err., 

V. 

C.  L.  MERRICK  COMPANY. 

(See  S.  C.  Reporter's  ed.  376-378.) 

Error  to-  state  court  —  Federal  qnestloa 
settled  by  prior  decision. 

A  writ  of  error  will. not  lie  from  tha 
Federal  Supreme  Court  to  a  state  court  in 
a  case  in  which  the  only  question  which 
the  state  court  was  called  upon  to  decide, 
and  did  decide,  is  one  which  was  no  longer 


Note. — On  the  general  subject  of  writs 
of  error  from  the  United  States  Su- 
preme Court  to  state  courts — see  notes 
to  Martin  v.  Hunter,  4  L.  ed.  U.  S.  97; 
Hamblin  v.  Western  Land  Co.  37  L.  ed. 
U.  S.  267 ;  Re  Buchanan,  39  L.  ed.  U.  S. 
884;  and  Kipley  v.  lUinois,  42  L.  ed. 
U.  S.  998. 

On  what  adjudications  of  state  courts 
can  be  brought  up  for  review  in  the 
Supreme  Court  of  the  United  States 
by  writ  of  error  to  those  courts — see 
note  to  Apex  Transp.  Co.  v.  Garbade. 
62  L.R.A.  513. 

On  how  and  when  questions  must  be 
raised  and  decided  in  a  state  court  in 
order  to  make  a  case  for  a  writ  of  error 
from  the  Supreme  Court  of  the  United 
States — see  note  to  Mutual  L.  Ins.  Co. 
V.  McGrew,  62  L.R.A.  33. 

On  what  the  record  must  show  re- 
specting the  presentation  and  decision 
of  a  Federal  question  in  order  to  con- 
fer jurisdiction  on  the  Supreme  Court 
of  the  United  States  of  a  writ  of  error 
to  a  state  court — see  note  to  Hooker  t, 
Los  Angeles,  63  L.R.A.  471. 

Sft4  V.  a 


ino.  UINNBAP0LI8,  ST.  P.  *  8.  BTE.  M.  B.  CO.  T.  MERRICK  CO.        S70-378 

Ml  open  one  in  the  Federal  Supreme  Court,  the  amount  claimed.     35  N.  D.  331,  160 

tli«  ruling  of  the  Utter  court  being  the  buia  N.  W.  140.    The  carrier  prosecutes  thia 

of  the  state  court's  decieion.  „_:•   .f   error 

(For  otber  CMes,  m  Appul  nod  Birot,  1110-  t,,          i      j    '         ..                            j,   .%. 

1131,  In  Diseit  Sup.  Ct.  1908.1  '■"^  pleadings,  the  optnion  of  the  su- 
preme court,  and  the  briefs  in  tliis  court, 
(No.  16.]  show  that  the  only  controversy  in  that 
court  was  over  the  meaning  and  eftect 
of  the  first  judgment  in  the  injunction 
suit  as  affirmed  by  this  court  "without 
IN  ERROR  lo  the  Di.lritl  Court  of  PnJ«Ji«e."  o'c  On  tli.  p.rl  of  Che  .I,ip- 
1  tho  Sijth  Judicial  Di.ltict  of  the  P"„"  ""  """.'•'.  "l"  ."'■'  ],°'l!J»«»« 
8Ut.  of  North  D.kot.  to  review  .  ''f'k  "}  ™=  """Ij  Je  ermme.l  the 
judgment  entered  pur.u.nt  to  the  man.  "f'^'fi  »'  ."'f  'latulory  rate  m  mpcet 
datS  of  the  Supreme  Court  of  the  .l.te,  »'  "=  ?"'<"'  P"'«<lmg  .t»  .rendition  i 
which  revened  •  judgneot  of  the  trial  ?°°  ™  ™  .'M  °  }  'V""  ■  T" 
«>urt  in  favor  of  a  eSrrier  in  an  action  ,'"'■'"'  "■","'•  judgment  wa.  inter- 
brought  by  a  ahipper  to  recover  charge.  '"","','">' fffl'v'"  "'l.'?  fl'  'T'" 
exacted  in  e«eu  of  the  elatotory  rale,  ""  "^  '"''», ' "f  .f  "B'''  '>>'.  ",!  "ff- 
ai  remanded  the  e.nu  with  dirJetionil  ''"•"'  ]u<igment  of  tin,  conrt  m.lhe  later 
to  award  the  ahipper  the  amount  P'occedmg.  The  court  eu.tainrf  Ibe 
daimed.  Diamiaaed  tii  want  of  juri.-  ■'■PP«"'«  contention,  and  rejected  that 
diction  "           carrier,  saying : 

See  'aam.    ca.e    below    in    supreme  ."T't'    ''""7    '°    'capo?''™.'''     tc«.'- 
eourl,  36  N.  D.  331,  160  N.  W.  140.  «'•)  conlenhon,  as  we  view  it,  lie.  in 
The  facta  are  atafed  in  the  opinion.  "■«  unwarranted  asjumplion  Ibat  the  lal- 
ter   judgment    relates    bsch    and    saper- 
Mr.  John  L.  Erdill  argued  the  cause,  sedes  the  first.     When  respondent   [car- 
>nd,  with  Messrs.  A.  H.  Bright  and  H.  rier]  applied  for  and  was  granted  leave 
B.  Dikc^  filed  a  brief  for  plaintiff  in  to  make  a.  new  showing  as  to  the  confis- 
error.  catory  character  of  the  statutory  rates, 
Hesars.    Aadrav    HOlw    and    Alfred  't  amounted  in  legal  efTect  to  the  com- 
Zuer  argued  the  cause,  and,  with  Mr.  mencement  of  a  new  action  to  determine 
B.  F.   TillotsoD,  filed  a  brief  for  de-  f  """^  ™"V  'r  T^'  ^Ije"'"'  f  8PPl'«<' 
fendant  in  error.  *"  ""^  '"  "^  "^"^  °^  ^^*^'^  subsequently 
arising,  such  statutory  rates  are  confi sea- 
Mr.    Justice   Van   Denntn    delivered  '""T'     The  case  was  not  reopened  for  the 
the  opinion  of  the  court:  purpose   of   relitigating  the   issues   for- 
Thia  ia  a  companion  case  to  Minneap-  P"'y  decided,  nor  was  the  former  decree 
olia,  St  P.  ft  S.  St*.  M.  R.  Co.  v.  Wash-  >°  ""y  "ay  affected.     This  is  made  clear 
bum  Lignite  Coal  Co.  just  decided  [254  ^  ^he  recent   decision   of  the  Supreme 
tJ.  S.  370,  ante,  310,  41  Sup.  Ct.  Rcp.140],  Court  in  Missouri  v.  Chicago,  B.  ft  Q.  R. 
and  was  bruaght  by  a  shipper  to  recover  Co.  241  U.   S.  533,  60  L.  ed.  1148,  36 
ebai^es   eiacted    in    excess  of   the    stat-  Sup.  Lt.  Rep.  715. 

Qtory   rate.     The  shipments  were   made  I"    support    of    that    view    the    court 

t>rior  to  the  Bret  judgment  in  the  injunc-  quoted   portions  of   the    opinion    in   the 

tioa  anit,  when  the  carrier  was  refusing  "'^^  "'^<^*^'  inel'i^'ug  the  following: 

to  give  effect  to  the  schedule;  and  the  l"  »  J^'e  '=^^*i^';^  ""  assertion  of 

excess   was  paid   under  protest    [377]  confiscation  was    [378]   not  upheld  he- 

«nd  because  the  carrier  would  not  de-  cause    of    the    weakness    of    the    facts 

liver  the  coal  on  payment  of  the  stat-  supporting    it,    the    practice    came    to 

%tory  rate.    In  the  trial  court  there  was  °^  that  the  decree  rejectin-  the  claim 

«    judgment    against    the    shipper,    and  »'"'   g'^me    effect    to    Ihe   statute   was. 

thia  was  reversed  by  the  supreme  court,  ^""^    »*.   ^"^    deemed     the    situation 

■*ith  a  direction  to  award  the  shipper  justified    it,    qua  ihed    as   'without    pre- 

judiee,    not  to   leave   open   the  contro- 

On  necessity  of  color  of  merit  in  versy  as  to  the  period  with  which  the 
Tederal  question  to  sustain  writ  of  er-  decree  dealt,  and  which  it  conchuled,  but 
»or  to  atate  court — see  note  to  OfBeld  v.  in  order  not  to  prejudice  righU  of  prop- 
Hew  York,  N.  H.  ft  H.  R.  Co.  51  K  ed.  erty  in  the  future,  if,  from  future  opera- 
V.  S.  231.  tion  and  changed  conditions  nrJMug  in 
As  to  error  to  state  courts  in  cases  such  future,  it  resulted  that  there  was 
presenting  merely  abstract  or  moot  confiscation.  And  the  same  limitation 
questions — see  note  to  Campbell  v.  Gait-  arising  from  a  solicitude  not  to  unduly 
foniia,  50  L.  ed.  D.  S.  382.  restrain  in  the  future  the  operation  of 
•5  L.  ed.  X13 


I7B-In                   SnPBEUB  COURT  OF  THB  UNITED  STATK8.  Cot.  TUM, 

the  law  cune  to  be  applied  where  the  •homi  bj  the  patltion,  thna  ii  notUsg  to 

aaserted    confiscaUon    was    held    to    be  pre™it  them  from  being  Mt  up  in  the  n- 

establiflhed.      In   other  words,  the   deoree  turn  and  duly  considered 

enjoining  the  enforwrnent  o£  the  statute  '  in  ^fwVt  SuT'cTlwlf  "°*  ■^''  '*■  ^ 

in  that  case  was  also  qualified  as  with-  wiineBses  —  Belf-criiDliuiUon  —  bank- 

ont  prejudice  to  the  enforcement  of  the  rupt  —  watvcr. 

statute  in  the  future  if  a  change  in  eon-  i-  An  involuntary  bankrupt  doe*  not, 

ditions  arose.     ...     A  complete  illae-  ^7  filing  sohedulea  of  aBseta  and  liabilitiaa 

tration  of  the  operation  of  the  qnalifica-  ""thout  objection,  wKJve  bis  constitutional 

tion   is   aflforded    by   the   North    Dakota  P"v.eg„  to  refuw  to  answer  queatwns  «• 

Case,  just  cited  [218  U.  S.  579,  54  L.  ed.  '£u"aTd  dem^'him  ^                    "" 

624,  30  Sup.  Ct.  Rep.  423],  since  in  that  [For  other  ciUi,  ■«  witnom,  v.  o,  to  DigMt 

ease,    as    a    result    of    the    qualification  Sup.  cc.  loos.! 
'without  prejudice,'  the  case  waa  subse- 

quently  reopened,  and,   upon    a  consid-  ^     ■  °'°-i 
eration    of    new    conditions    arising    in 
Buob  future  period,  a  different  result  fol- 
lowed   [236   U.   S.  585,   59  Lu  ed.   735, 

L.R.A.1917F,    1148,    P.U.R.1915C,    277,  .  PPEAL  from  the  Diatriot  Court  of 

35  8np.  Ct;  Rep.  429,  Ann.  Caa.  1916A,  ll   the  United  States  for  the  Southen 

1]  from  that  which  had  been  previously  Diatrict  of  New  York  to  review  the  d»- 

'^''u*^'"        t                  -at              ■  "'*'   °^   *"   application    for  a   writ   at 

When  we  have  m  mind  the  question  habeaa  corpus.     On  petition  of  trostee 

whioh  the  supreme  court  was  called  on  in   bankrupicy   for  leave   to  iatervma^ 

to  decide,  and  did  decide,  and  the  fact  for   certification   of   the   entire   raeoid, 

that  the  question  waa  no  longer  an  open  and  for  reai^ument.    Denied, 

one  in  this  court,  as  is  shown   by  onr  gee  ante,  p.  13S. 

opinion  in  the  Missouri  Case,  it  is  ap-  The  facts  are  stated  in  the  opinidn. 
parent  that  this  writ  of  error  is  without  ».     nv    i     ti         t.  ^i     a     .i_ 
kny  adequate  basis.  ..  ^':  Chiles  Henry  BntJer  for  the  mo- 
Writ  of  error  dismissed.  *"•?-  '"  ^^^'^^  f  S2"^"'l*^*^'^*S! 
S.  Myers,  Frajicla  H.  Scott,  and  I"-'*— 
. .  H.PoU*k. 


18701    JULES  W.   ARSDSTBIN,  Appt., 


No  brief  was  filed  contra. 


Memorandum    for   the   court    b;    Hr. 

THOMAS   D.  McCarthy,  United   States  Justice  McBemolds: 

Marshal  lor  the  Southern  District  o(  New  The  trustee  in  bankruptcy  has  filed  an 

Tlotk.  earnest  petition  asking  that  we  (a)  allow 

_    _    _        ,    ,      ..,„.„„,  him  to  intervene,  (b)  permit  reargument 

(See  S.  C.  Reporter's  ed.  379,  380.)  „(  ^Ue  appeal,  (c)  dii^t  that  the  entire 

A.»...i       <...■-.....••       ... !».»..._«*  _»».  record  be  certified  to  this  court,  (d)  i». 

S!n«^S^low        "  ""^°"''*  «"^  call  the  mandate,    (e)    sUy  all  proieed- 

1.  The  reversai  of  a  judgment  by  which  "^P>  i"  respect  thereto,  and    (f )    grant 

a  petition  for  habeas  corpus  was  held  in-  further  and   proper  relief. 

Bufllcieot  at   a  hearing  aa  upon   demurrer.  The    court    below   heard   the   canso    aa 

and  the  remanding  of  the  cause  for  further  upon  demurrer,  and  held  the  petition  for 

proceedings  in  accordance  with  the  opinion,  habeas   corpus   insufficient.      Disagreeing 

only  requires  the  trial  court  to  accept  the  ^jy,    n,^   result,    we   concluded    that    the 

Supreme  Courfs  decision  upon  the  point  of  bankrupt  did  not  waive  his  constitution- 

i^:c^Tlr'Jli^""n  Z  7ei  ti"  d^fn^  ''I  privilege  -nerely  by  filing  -om  -ehed- 

irT^tly  set  forth  the  facts,  or  it  proper  J'"*'^,  that  the  petition  was  adequate,  and 

reasons  exist  for  holding  the  prisoner,  not  that  the  wnt  should  have  issued.     The 

mandate  only  requires  the  tnal  court  to 


Hota. — On     BufiBciency     of     stotutory  accept   our  decision  upon   the   point   of 

immunity  to  satisfy  oonstitutional  guar-  law,  to  issue  the  writ,  and  then  to  pro- 

anty      against      self-incrimination — see  ceed  as  usual..    If  the  petition  does  not 

note   to   Aradstein   v.   McCarthy,    ante,  correctly  set  forth  the  facta,  or  if  prop- 

130.  er  reasons  exist  for  holding  the  prisoner, 

As  to  who  is   within   protection   of  not  shown  by  the  petition,  neither  oar 

provision  of  Bankrupt  Act  as  to  use  in  opinion     nor     mandate     preventa     tbem 

criminal  prooeeding  of  testimony  given  from  being  set  up  in  the  ntura  and  duly 

by  bankrupt — see  note  to  People  v.  Lay,  considered. 

LJt.A.1917B,  614.  [880]  Alibied  defeats  in  the  neord 

ai4  >■«  V.  •. 
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9JPP9BX  to  be  based  upon  a  miseoneep- 
tion. 

Our  eonclasioii  concerning  the  eonsti- 
tntionAl  question  presented,  we  think,  is 
io  plainly  correct  that  a  reargument 
wonfd  be  unprofitable. 

The  petition  is  denied 

Mr.  Justice  Day  took  no  part  in  the 
eonaideration  or  decision  of  this  cause. 


H.  SNOWBEN  MARSHALL,  as  ReeelTer  of 
All  Package  Grocery  Stores  Company, 
Petitioner, 

T. 

PBOPLE  OF  THE  STATE  OF  NEW  vdRK. 

<8ee  S.  C.  Reporter's  ed.  380-386.) 

Pederal  courts  —  rules  of  decision  — 
following  decisions  of  state  courts  — 
local  law. 

1.  Whether  the  priority  of  a  state  over 
other  unsecured  creditors  in  payment  of 
debts  due  the  state  out  of  the  assets  of  the 
debtor  is  a  prerogative  right  or  merely  a 
nile  of  administration  is  a  matter  of  local 
kw,  and  the  decision  of  the  highest  court 
of  the  state  as  to  the  existence  of  the  right 
lad  its  incidents  will  be  accepted  by  the 
Federal  Supreme  Court  as  conclusive. 

[For  otber  cases,  see  Courts,  VII.  c,  in  Digest 
Bap.  Ct.  1908.] 

State  —  priority  as  creditor  —  Federal 
receivership. 

2.  Ihe  common-law  priority  of  the  state 
of  New  York  over  unsecured  creditors  in 
ptyment  of  all  the  debts  due  the  state  out 
of  the  assets  of  the  debtor  extends  to  ail 

Koto. — ^As  to  state  decisions  and  laws 
18  rules  of  decision  in  Federal  courts — 
lee  notes  to  Clark  v.  Qraham,  5  L.  ed. 
D.  S.  334;  Elmendorf  v.  Taylor,  6  L.  ed. 
U.  S.  290;  Jackson  ex  dem*  St.  John 
t.  Chew,  6  L.  ed.  U.  S.  583 ;  Mitchell  v. 
Burlington,  18  L.  ed..U.  S.  351;  United 
States  ex  rel.  Butz  v.  Muscatine,  19 
L.  ed«  U.  S.  490;  Forepaugh  v.  Dela- 
ware, L.  &  W.  R.  Co.  5  L.R. A.  508 ;  and 
Snare  &  T.  Go.  ▼.  Friedman,  40  L.R.A. 
(N.S.)  380. 

As  to  common-law  priority  of  state 
or  United  States  in  payment  from  as- 
sets of  debtor — see  notes  to  State  v. 
First  State  Bank,  L.R.A.1918A,  398; 
Be  Carnegie  Trust  Co.  46  L.R.A.(N.S.) 
260;  Stote  ▼.  Williams,  1  L.R.A.(N.S.) 
255;  and  State  v.  Foster,  29  L.R.A.  226. 

On  priority  of  claims  in  handis  of  re- 
ceiver over  recorded  lien — see  notes  to 
First  Nat  Bank  v.  Cook,  2  L.R.A. 
(N.S.)  1013,  and  Citizens'  Trust  Co.  v. 
National  Equipment  4b  Supply  Co.  41 

LJt.A.(N.S.)  695. 
aft  li.  ed. 


property  of  the  debtor  within  the  borders 
of  the  state,  whether  the  debtor  be  a  resi- 
dent or  a  nonresident,  and  whether  the 
{property  be  in  his  possession  or  in  custodia 
egis,  and  such  priority  is  therefore  en- 
forceable against  the  property  in  the  hands 
of  a  receiver  appointed  by  a  Federal  court 
within  the  state. 

Federal  receivers  —  claims  —  priority. 

3.  A  receiver  appointed  by  a  Federal 
court  takes  property  subject  to  all  liens, 
priorities,  or  privileges  existing  or  accru- 
ing under  the  laws  of  the  state. 

[For  other  cases,  see  necelvers,  III.  in  Digest 
Sup.  Ct.  lOOST] 

State  —  priority  as  creditor  —  remedy. 

4.  Where  the  common-law  prerogative 
right  of  the  state  of  New  York  to  prioritv 
over  unsecured  creditors  in  payment  of  all 
the  debts  due  the  state  out  of  the  assets 
of  the  debtor  could  not  be  enforced  by  levy 
and  seizure  because  of  the  appointment  of 
a  receiver  by  a  Federal  court  within  the 
state,  an  application  to  that  court  for  pay- 
ment of  the  debt  due  was  the  appropriate 
remedy. 

SUte  —  priority  as  creditor  —  Federal 
receivership. 
6.  The  common-law  prerogative  right 
of  the  state  of  New  York  to  priority  over 
other  unsecured  creditors  in  payment  of 
debts  due  the  state  out  of  the  general  assets 
of  the  debtor  in  the  custody  of  a  receiver 
appointed  by  a  Federal  court  within  the 
state  extends  to  a  claim  for  license  taxes 
imposed  upon  a  foreign  corporation  for  the 
privilege  of  doing  business  within  the  state, 
although  the  state  may  not  have  acquired 
a  lien  on  such  assets  at  the  time  they  passed 
into  the  receiver's  hands. 

Federal  courts  —  enforcing  common-law 
rlsht. 
6.  The  fact  that  the  prerogative  right 
of  the  state  of  New  York  to  priority  over 
unsecured  creditors  in  payment  of  all  the 
debts  due  the  state  out  of  the  assets  of 
the  debtor  rests  upon  the  common  law,  in- 
dependently of  any  statute,  does  not  affect 
the  right  of  enforcement  in  the  Federal 
courts. 

[For  other  cases   see  Courts,  VII.  c,  1,  in  Di- 
gest Sup.  CL  1908.] 

[No.  294.] 

Submitted  October  12,  1920.     Decided  De- 
cember 20,  1920. 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals 
for  the  Second  Circuit  to  review  a  de- 
cree which  reversed  a  decree  of  the  Dis- 
trict Court  for  the  Southern  District  of 
New  York,  denying  priority  to  the 
claim  of  the  state  for  license  taxes  im- 
posed on  a  foreig^n  corporation  for  the 
privilege  of  doing  business  within  the 
state.    Affirmed. 

See  same  case  below,  —  C.  C.  A.  — , 
262  Fed.  727. 

The  facts  are  stated  in  the  opinion. 


SUPREME  COURT  OF  THE  UNITED  STATES. 


Oct.  Ttancr 


Messrs.  A.  8.  Oflbert,  Fnmds  Gilbert, 
and  Williim  J.  Huglies  submitted  the 
cause  for  petitioner: 

The  state  did  not  acquire  any  lien  in 
respect  of  the  license  fees  before  the 
assets  passed  into  the  hands  of  the  re* 
ceivers. 

2  Cooley,  Taxn.  p.  865;  Meriwether  v. 
Garrett,  102  U.  S.  472,  26  L.  ed.  197. 

The  question  is  one  in  which  the  Fed- 
eral court  was  free  to  exercise  its  inde- 
pendent judgment. 

Burgess  v.  Seligman,  107  U.  S.  20,  27 
L.  ed.  359,  2  Sup.  Ct.  Rep.  10;  Kuhn  v. 
Fairmont  Coal  Co.  215  U.  S.  349,  54 
L.  ed.  228,  30  Sup.  Ct.  Rep.  140. 

As  the  district  court  and  the  court 
below  were  bound  to  exercise  and  give 
effect  to  their  own  judgment,  it  became 
the  duty  of  the  court  below  to  follow 
the  decision  of  this  court  in  Richmond 
T.  Bird,  249  U.  S.  174,  54  L.  ed.  228, 
30  Sup.  Ct.  Rep.  140;  Alabama  v.  Mar- 
tin, 167  C.  C.  A.  661,  256  Fed.  313. 

The  sovereign  prerogative  of  the 
state  did  not  extend  to  the  assets  in 
the  hands  of  the  receiver. 

Re  Carnegie  Trust  Co.  206  N.  Y.  390, 
46  L.R.A.(N.S.)  260,  99  N.  E.  1096; 
Fulton  Light,  Heat  &  P.  Co,  v.  State, 
200  N.  Y.  412,  37  L.R.A.(N.S.)  307,  94 
N.  E.  199;  People  ex  rel.  New  York  Loan 
ft  Improv.  Co.  v.  Roberts,  157  N.  Y.  70, 
51  N.  E.  437. 

The  rights  of  the  state  of  New  York, 
arising  under  the  law  which  created  the 
tax  in  question,  are  not  to  be  enlarged 
by  construction. 

Gould  V.  Gould,  245  U.  S.  151,  153, 
62  L.  ed.  211,  213,  38  Sup.  Ct.  Rep.  53; 
People  ex  rel.  Mutual  Trust  Co.  v. 
MUler,  177  N.  Y.  51,  69  N.  E.  124. 

Messrs.  Cortland  A.  Johnson  and 
Robert  P.  Beyer  submitted  the  cause 
for  respondents: 

The  license  fees  with  respect  to 
which  a  preference  was  allowed  were 
tax  obligations. 

Heerwagen  v.  Crosstown  Street  R. 
Co.  90  App.  Div.  275,  86  N.  Y.  Supp. 
218;  Maine  v.  Grand  Trunk  R.  Co.  142 
U.  S.  217,  35  L.  ed.  994,  3  Inters.  Com. 
Rep.  807,  12  Sup.  Ct.  Rep.  121,  163; 
People  ex  rel.  Elliott-Fisher  Co.  v. 
Sohmer,  148  App.  Div.  514,  132  N.  Y. 
Supp.  789,  afSrmed  in  206  N.  Y.  634, 
99  N.  E.  1115;  People  ex  rel.  United 
States  Aluminium  Printing  Plate  Co.  v. 
Knight,  174  N.  Y.  475,  63  L.R.A.  87,  67 
N.  E.  65;  Home  Ins.  Co.  v.  New  York, 
134  U.  S.  594,  33  L.  ed.  1025,  10  Sup. 
Ct.  Rep.  593. 

The  state  of  New  York  is  entitled  to 

sie 


a  preference  in  payment  of  the 

for   taxes   by  reason   of   its   sovereign 

prerogative. 

Re  Cam^e  Trust  Co.  151  App.  DiT. 
606,  136  N.  Y.  Supp.  466,  206  N.  Y. 
390,  46  L.R.A.(N.S.)  260,  99  N.  E.  1096; 
Re  Niederstein,  154  App.  Div.  238,  138 
N.  Y.  Supp.  952;  Re  Wesley,  156  App. 
Div.  403,  141  N.  Y.  Supp.  1031;  Peo- 
ple V.  Metropolitan  Surety  Co.  158  Appi 
Div.  647,  144  N.  Y.  Supp.  201;  Mixter 
V.  Mohawk  Clothing  Co.  155  N.  Y. 
Supp.  647. 

The  right  of  preference  of  the  state 
of  New  York  is  in  the  nature  of  a  lien  . 
attaching  to  property  within  its  terri* 
torial  jurisdiction. 

Giles  V.  Grover,  9  Bing.  128,  131  En^. 
Reprint,  563,  2  Moore  &  S.  197,  1  Claris 
&  F.  72,  6  Eng.  Reprint,  843,  6  Bligh, 
N.  R.  277,  5  Eng.  Reprint,  598,  11  Eng. 
Rul.  Cas.  550;  State  use  of  Phillips  t. 
Rowse,  49  Mo.  592;  Com.  v.  McMillan, 
1  Ky.  L.  Rep.  270;  Seay  v.  Bank  of 
Rome,  66  Ga.  609 ;  Robinson  v.  Bank  of 
Darien,  18  Ga.  65;  Booth  v.  State,  194 
Ga.  163,  67  S.  E.  803;  Orem  t.  Wright- 
son,  51  Md.  34,  34  Am.  Rep.  286;  State 
V.  Bank  of  Maryland,  6  Gill  &  J.  205^ 
26  Am.  Dec.  561;  State  v.  Bell,  64  Minn. 
400,  67  N.  W.  212;  State  v.  Northern 
Trust  Co.  70  Minn.  393,  73  N.  W.  161; 
Greeley  v.  Provident  Sav.  Bank,  98  Mo. 
459,  11  S.  W.  980;  Insurance  Comr.  t. 
Commercial  Mut.  Ins.  Co.  20  R.  I.  7,  36 
Atl.  930;  State  v.  Shelton,  47  Conn. 
400;  United  States  Fidelity  &  G.  Co.  ▼. 
Rainey,  120  Tenn.  357,  113  S.  W.  397; 
State  V.  Bruce,  17  Idaho,  1,  L.B.A. 
1916C,  1,  134  Am.  St.  Rep.  245,  102 
Pac.  831;  Bent  v.  Hubbardston,  138 
Mass.  99;  State  v.  Thum,  6  Idaho,  323, 
55  Pac.  858;  State  v.  Midland  State 
Bank,  52  Neb.  1,  66  Am.  St.  Rep.  484^ 
71  N.  W.  1011 ;  State  v.  Foster,  5  Wyo. 
199,  29  L.R.A.  226,  63  Am.  St.  Rep.  47» 
38  Pac.  926;  Myers  v.  Board  of  Edueap 
tion,  51  Kan.  87,  37  Am.  St.  Rep.  263; 
Independent  Dist.  v.  King,  80  Iowa, 
497,  45  N.  W.  908;  Davenport  Plow  Go. 
V.  Lamp,  80  Iowa,  722,  20  Am.  St.  R^ 
442,  45  N.  W.  1049;  Re  Atlas  Iron 
Constr.  Co.  19  App.  Div.  415,  46  N.  Y. 
Supp.  467. 

The  Federal  courts  will  recognise 
and  enforce  the  state  right  of  prefer- 
ence in  respect  to  property  formeily 
within  the  territorial  limits  of  the  state 
asserting  said  right. 

United  States  v.  Herron,  20  WaU. 
251,  22  L.  ed.  275;  Re  Baker,  96  Fed. 
954;  Re  Abramson,  127  C.  C.  A.  462, 
210  Fed.  878;  Re  Moore,  111  Fed.  146; 
American  Bonding  Co.  v.  Reynolda,  208 
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FecL  356;  Pennsylvania  Steel  Co.  t. 
New  York  City  R.  Co.  193  Fed.  286; 
Greeley  v.  Provident  Sav.  Bank,  98  Mo. 
460,  11  S.  W.  980;  The  Roseric,  254 
Fed.  154;  People  ex  rel.  Hatch  v.  Rear- 
don,  184  N.  Y.  431,  8  L.R.A,(N.S.)  314, 
112  Am.  St.  Rep.  628,  77  N.  E.  970,  6 
Ann.  Cas.  515,  affirmed  in  204  U.  S. 
152,  51  L.  ed.  415,  27  Sup.  Ct.  Rep. 
188,  9  Ann.  Cas.  736;  Wise  v.  L.  &  C. 
Wise  Co.  153  N.  Y.  507,  47  N.  E.  788; 
Conklin  v.  United  States  Shipbuilding 
Co.  148  Fed.  129;  New  York  Terminal 
Co.  v.  Gaus,  204  N.  Y.  512,  98  N.  E.  11. 

Mr.    Justice    Brandeis    delivered    the 
opinion  of  the  court : 

On    December    4,    1917,    the    district 
court  of  the  United  States  for  the  south- 
cm  district  of  New  York  appointed  H. 
Snowden    Marshall    general    receiver    of 
the  property  of  the  All  Package  Gro- 
cery Stores  Company,  a  corporation  or- 
ganized under  the  laws  of  Delaware,  but 
having  a  place  of  business  and  prop- 
erty in  the  state  of  New  York.     The 
latter    state    asked    to     have     certain 
debts    due    to   it    declared    payable    as 
preferred  claims  out  of  the  assets   in 
the  hands  of  the  receiver.    These  debts 
consisted  of   (a)   amounts  due  for  an- 
nual  franchise  taxes  assessed   under  § 
182  of  the  New  York   Tax   Law,   and 
(b)    amounts    due   for   license   fees   or 
taxes  for  the  privilege  of  doing  busi- 
ness within  the  state,  assessed  under  § 
181  of  that  law,  and  payable  but  once. 
The  state  asserted  in  it^  claim  ''that  said 
taxes  accrued  and  became  a  lien  on  all 
the  property   of  defendant   corporation 
pursuant  to  the  provisions  of  the  Tax 
Law  of  the  state  of  New  York  prior  to 
the  appointment  of  a  receiver  herein." 
^The  district  court  held  that  both   [382] 
^Jlasses  of  claims  were  taxes,  but  that  the 
^icn  created  by  §  197  of  the  Tax  Law  ap- 
plied only  to  annual  franchise  taxes,  and 
^lat  no  provision  of  the  law  gave  a  lien 
^or  license  taxes  until  a  levy  was  made 
"^lierefor.     It    accordingly    allowed    the 
Preference  as  to  the  amounts  due  for 
'^nnnal  franchise   taxes,   and  denied   it 
•^Ls  to  the  amounts  due  for  license  taxes. 
vTpon  appeal  by  the  state,  the  circuit 
^ourt  of  appeals   held   that,   independ- 
ently   of    specific    statutory    provision, 
^he  law  of  New  York,  as  declared  by 
^ta  eonrts,  gave  to   the  state   as   sov- 
ereign a  lien  or  priority  for  payment 
^f  taxes  over  unsecured  creditors;  that 
this  priority  was  a  prerogative   right, 
not    a    mere    rule    of    administration; 
and  that  it  applied,  therefore,  in  the 
Federal  courts.  —  C.  C.   A.  — ,  262 
«5  li.  ed. 


Fed.  727.  The  ease  came  here  on 
writ  of  certiorari.  252  U.  S.  577,  64 
L.  ed.  725,  40  Sup.  Ct.  Rep.  396.  The 
propriety  of  allowing  to  the  state  a 
preference  as  to  amounts  due  for  the 
annual  franchise  taxes  is  admitted  by 
the  receiver.  No  question  of  the  rel- 
ative priority  of  the  state  and  the  United 
States  is  involved.  Nor  does  any  ques- 
tion arise  as  to  priority  of  the  state  over 
encumbrances.  The  single  question  is 
presented  whether  the  state  of  New  York 
has  priority  in  payment  out  of  the  gen- 
eral assets  of  the  debtor  over  other  cred- 
itors whose  claims  are  not  secured  by  act 
of  the  parties  nor  accorded  a  preference, 
by  reason  of  their  nature,  by  the  state 
legislature  or  otherwise. 

At  common  law  the  Crown  of  Great 
Britain,  by  virtue  of  a  prerogative  right, 
had  priority  over  all  subjects  for  the 
payment  out  of  a  debtor's  property  of 
all  debts  due  it.  The  priority  was  effect- 
ive alike  whether  the  property  remained 
in  the  hands  of  the  debtor,  or  had  been 
placed  in  the  possession  of  a  third  per- 
son, or  was  in  custodia  legis.  The  pri- 
ority could  be  defeated  or  postponed 
only  through  the  passing  of  title  to  the 
debtor's  property,  absolutely  or  by  way 
of  lien,  before  the  sovereign  sought  to 
enforce  his  right.  Giles  v.  Grover,  9 
Bing.  128,  139,  157,  183,  131  Eng.  Re- 
print, 563,  2  Moore  &  S.  197,  1  Clark 
&  F.  72,  6  Eng.  Reprint,  843,  6  Bligh, 
N.  R.  277,  5  Eng.  Reprint,  598,  11  Eng. 
Rul.  Cas.  550;  in  Re  Henley  &  Co.  L, 
R.  9  Ch.  Div.  469,  48  L.  J.  Ch.  N.  S.  147, 
39  L.  T.  N.  S.  53,  26  Week.  Rep.  885. 
Compare  United  States  v.  [383]  Na- 
tional Surety  Co.  decided  by  this  court 
November  8,  1920  [254  U.  S.  73,  ante, 
143,  41  Sup.  Ct.  Rep.  29].  The  first  Con- 
stitution of  the  state  of  New  York 
(adopted  in  1777)  provided  that  the 
common  law  of  England,  which,  together 
with  the  statutes,  constituted  the  law  of 
the  colony  on  April  19,  1775,  should  be 
and  continue  the  law  of  the  state,  sub- 
ject to  such  alterations  as  its  lei*:islature 
might  thereafter  make.  This  provision 
was  embodied,  in  substance,  in  the  later 
Constitutions.  The  courts  of  New  York 
decided  that,  by  virtue  of  this  constitu- 
tional provision,  the  state,  as  sovereign, 
succeeded  to  the  Crown's  prero.2:ative 
right  of  priority;  and  that  the  priority 
was  not  limited  to  amounts  due  for 
taxes,  but  extended  alike  to  all  debt  due 
^o  the  state,  e.  g.,  to  amounts  due  on  a 
GCeneral  deposit  of  state  funds- in  a  bank. 
Re  Carnegie  Trust  Co.  151  App.  Div. 
606,  136  N.  Y.  Supp.  466,  206  N.  Y.  390, 
46   L.R.A.(N.S.)    260,   99   N.    E.    lOOCx. 
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This  priority  has  heen  enforced  by  the 
eourts  of  New  York  under  a  grea. 
variety  of  circamstances  in  an  unbroken 
series  of  cases  extending  over  more  than 
half  a  century.^  It  has  been  enforced  as 
a  right,  and  not  as  a  rule  of  administra- 
tion. 

This  priority  arose  and  exists  inde- 
pendently of  any  statute.  The  le^sla- 
ture  has  never,  in  terms,  limited  it<« 
scope;  and  the  courts  have  rejected  as 
unsound  every  contention  made  that 
some  statute  before  them  for  construc- 
tion had,  by  implication,  effected  a  re- 
peal or  abridgment  of  the  priority.*  The 
only  changes  of  the  right  made  by  stat- 
ute have  been  by  way  of  enlargincr  its 
scope  in  [384]  certain  cases.  Thus, 
while  by  the  common  law  of  Eng- 
land (Rex  ex  rel.  Braddock  v.  Wat- 
son, 3  Price,  6,  146  Eng.  Reprint, 
174),  and  by  that  of  New  York  (Wise 
V.  L.  &  C.  Wise  Co.  153  N.  Y.  507, 
611,  47  N.  E.  788),  the  priority  does 
not  obtain  over  a  specific  lien  creat- 
ed by  the  debtor  before  the  sovereign 
undertakes  to  enforce  its  right,  the  leg- 
islature of  New  York  extended  the  pre- 
rogative right,  so  as  to  give  certain  taxes 
priority  over  prior  encumbrances.  An 
extension  of  this  nature  is  found  in  § 
197  of  the  Tax  Law,  which  declares  in 
respect  to  the  annual  franchise  tax,  that 
''such  tax  shall  be  a  lien  upon  and  bind 
all  the  real  and  personal  property  of  the 
corporation,  joint  stock  company  or  as- 
sociation liable  to  pay  the  same  from 
the  time  when  it  is  payable  until  the 
same  is  paid  in  full."  [Consol.  Laws, 
chap.  60.]  By  reason  of  that  provision 
the  annual  franchise  tax  takes  priority 
over  encumbrances  on  the  corporate 
propertv.  New  York  Terminal  Co.  v. 
Gaus,  204  N.  Y.  512,  98  N.  E.  11.  Un- 
der  the  earlier  law  a  debt  for  franchise 
taxes  was  not  a  ''technical  lien  on  spe- 
cific  property,"   and    had    been    ordered 

1  See  in  addition  to  cases  cited  in  the 
text:  Re  Columbian  Ins.  Co.  (1866)  3  Abb. 
App.  Deo.  239,  242;  Central  Trust  Co.  v. 
New  York  City  &  N.  R.  Co.  (1888)  110  N. 
Y.  250,  269,  1  L.R?A.  260,  18  N.  E.  92;  Re 
Atlas  Iron  Cohstr.  Co.  (1897)  19  App.  Div. 
415,  419,  46  N.  Y.  Supp.  467;  Re  Nieder- 
stein  (1912)  164  App.  Div.  238,  246,  138 
N.  Y.  Supp.  962;  Re  Wesley  (1913)  166 
App.  Div.  403,  406,  141  N.  Y.  Supp.  1031; 
People  V.  Metropolitan  Surety  Co.  (1913) 
168  App.  Div.  647,  660,  144  N.  Y.  Supp. 
201;  Mixter  v.  Mohawk  Clothing  Co.  (1916) 
166  N.  Y.  Supp.  647. 

'See  Re  Nieaerstein,  154  App.  Div.  238. 
244-246,  138  N.  Y.  Supp.  962;  Re  Wesley, 
166  App.  Div.  403,  406,  141  N.  Y.  Supp. 
1031. 


paid  out  of  moneys  in  receivers'  handi. 
Central  Trust  Co.  v.  New  York  City  A 
N.  R.  Co.  110  N.  Y.  260,  269,  1  L.BJL 
260,  18  N.  E.  92.  In  the  case  at  bar  the 
district  judge  relied  upon  §  197  as  jiuti- 
fying  him  in  giving  priority  to  the  claim 
for  annual  franchise  taxes,  and  in  deny* 
ing  priority  to  the  claim  for  license  feen, 
because,  in  respect  to  the  latter,  no  cor- 
responding provision  is  to  be  found  in 
the  Tax  Law.  But  he  had  no  occasion 
to  seek  statutory  support  for  the  pri* 
ority  sought  by  the  state,  since  here  it 
does  not  seek  to  displace  any  prior  lien. 
It  asks  merely  to  have  its  prerogative 
right  enforced  against  property  on 
which  there  is  no  prior  lien  and  upon 
which  it  is  impossible  to  levy,  because 
the  property  has  been  taken  out  of 
hands  of  the  debtor  and  placed  in  the 
custody  of  the  court  for  purposes  of 
protection  and  distribution. 

Whether  the  priority  enjoyed  by  the 
state  of  New  York  is  a  prerogative  right 
or  merely  a  rule  of  administration  is  a 
matter  of  local  law.  Being  such,  the  de- 
cisions of  the  [385]  highest  court 
of  the  state  as  to  the  existence  of 
the  right  and  its  incidents  will  be  ao« 
cepted  by  this  court  as  conclusiva 
Compare  Lewis  v.  Monson,  151  U.  8. 
545,  549,  38  L.  ed.  265,  266,  14  Sup. 
Ct.  Rep.  424;  St.  Anthony  Falls  Wa- 
ter Power  Co.  v.  St.  Paul  Water 
Comrs.  168  U.  S.  349,  358,  42  L.  ed. 
497,  501,  18  Sup.  Ct.  Rep.  157;  Archer 
V.  Greenville  Sand  &  Gravel  Co.  233  U. 
S.  60,  68,  69,  58  L.  ed.  850,  853,  854,  34 
Sup.  Ct.  Rep.  567;  Guffey  v.  Smith,  237 
U.  S.  101,  113,  59  L.  ed.  856,  863,  35 
Sup.  Ct.  Rep.  526.  The  priority  of  the 
state  extends  to  all  property  of  the  debt- 
or within  its  borders,  whether  the  debtor 
be  a  resident  or  a  nonresident,  and 
whether  the  property  be  in  his  posses- 
sion  or  in  custodia  legis.  The  priority 
is,  therefore,  enforceable  against  the 
property  in  the  hands  of  a  receiver  ap- 
pointed by  a  Federal  court  within  the 
state.  Duryea  v.  American  Woodwork- 
ing Mach.  Co.  133  Fed.  329;  Conklin  T. 
United  States  Shipbuilding  Co.  148  Fed. 
129,  130;  compare  Franklin  Trust  Co. 
V.  New  Jersey,  104  C.  C.  A.  629,  181 
Fed.  769;  Washington-Alaska  Bank  y. 
Dexter  Horton  Nat.  Bank,  —  CCA. 
— ,  263  Fed.  304.  For  a  receiver  ap^* 
pointed  by  a  Federal  court  takes  prop* 
erty  subject  to  all  liens,  priorities,  or 
privileges  existing  or  accruing  under  the 
laws  of  the  state.  In  the  case  at  bar  a 
warrant  for  the  amount  of  the  license 
tax  might  have  issued  but  for  the  ap* 
pointment  of  the  receiver,  and  if  the  hsff 
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had  been  made  it  would  have  become, 
ander  §  201  of  the  Tax  Law,  a  lien  on 
all  the  property  of  the  company  from 
**ihe  time  of  the  levy  made  by  virtue 
thereof."  Since  the  prerogative  right  of 
the  state  could  not  be  enforced  by  levy 
and  seizure,  an  application  to  the  court 
for  payment  of  the  debt  due  was  the  ap- 
propriate remedy.  Re  Tyler,  149  U.  S. 
164,  184,  37  L.  ed.  689,  695,  13  Sup. 
Ct.  Rep.  785. 

The  state's  right  to  be  paid  out  of  the 
assets  prior  to  other  creditors  does  not, 
as  pointed  out  in  Re  Tyler,  supra  (quot* 
ing  Greeley  v.  Provident  Sav.  Bank,  98 
Mo.  458,  11  S.  W.  980),  arise  from 
an  express  lien  on  the  assets  existing 
at  the  time  they  passed  into  the  receiv- 
er's hands.  State  use  of  Phillips  v. 
Rowse,  49  Mo.  586,  592;  George  v.  St. 
LouU  Cable  &  W.  R.  Co.  44  Fed.  117, 
118;  Hamilton  v.  [386]  David  C.  Beggs 
Co.  171  Fed.  157;  Coy  v.  Title  Guaran- 
tee &  T.  Co.  212  Fed.  520,  523,  L.R.A. 
1915E,  211,  135  C.  C.  A.  658.  220  Fed. 
90.  The  right  of  priority  has  been  lik- 
ened to  an  equitable  lien.  State  use  of 
Phillips  V.  Rowse,  supra.  The  anal- 
ogous preference  in  payment  given  to 
claims  for  labor  by  state  statutes,  and 
to  which  the  Bankruptcy  Act  gives  pri- 
ority, has  been  described  as  being 
"tantamount^'  to  a  lien.  Re  Laird,  48 
C.  C.  A.  538,  109  Fed.  550,  555;  Re 
Bennett,  82  C.  C.  A.  531,  153  Fed.  673, 
677.  The  priority  is  a  Hen  in  the  broad 
sense  of  that  term,  which  includes  '^those 
preferred  or  privileged  claims  given  by 
statute  or  by  admiraltv  law."  2  Bou- 
vier's  Law  Diet.  15th  ei  1883,  88.  The 
prerogative  right  of  the  state  resembles 
the  privilege  accorded  by  the  civil  law 
of  Louisiana  to  certain  classes  of  debts, 
which  it  was  assumed  in  Burden  Cent. 
Sugar  Ref.  Co.  v.  Payne,  167  U.  S.  127, 
42  L.  ed.  105,  17  Sup.  Ct.  Rep.  754, 
would  be  enforced  against  property  in 
the  custody  of  a  receiver  appointed  by 
a  Federal  court.  The  fact  that  the  right 
rests  on  the  common  law,  independently 
of  any  statute,  does  not,  of  course,  af- 
fect the  right  of  enforcement  in  the  Fed- 
eral courts. 

Richmond  v.  Bird,  249  U.  S.  174,  63 
L  ed.  543,  39  Sup.  Ct.  Rep.  186,  relied 
upon  by  the  petitioner,  is  not  in  point. 
The  city  sought  there  in  vain  to  have 
taxes  declared  payable  out  of  the  bank- 
rupt's assets  in  preference  to  the  claim 
of  the  landlord  thereon,  which  was  se- 
cured by  a  speciftc  lien  arising  upon  dis- 
traint This  court  held  that  the  city  did 
not    have    such    superior    right,    since 

neither  the  laws  of  the  United  States  nor 
€§  Ii.  ed. 


those  of  Virginia  accorded  such  priority. 
Here  it  is  not  sought  to  ^ain  priority 
over  a  lien  existing  at  the  tmie  when  the 
receiver  was  appointed;  and  the  priority 
over  unsecured  creditors  is  granted  by 
the  common  law  of  New  York. 
Affirmed. 


C3871  ALEXANDER  SMITH  COCHRAN 
and  William  F.  Cochran,  as  Surviving 
Executors  of  the  Last  Will  and  Testa- 
ment of  William  F.  Cochran,  Deceased, 
Appts., 

V. 

UNITED  STATES. 

(See  S.   C.  Reporter's  ed.  387-393.) 

Internal  revenue  —  succession  tax  — 
recovery  back  of  taxes  paid  —  assess- 
ment. 

Taxes  paid  upon  certain  legacies  con- 
formably to  a  return  made  by  executors  in 
accordance  with  the  War  Revenue  Act  of 
June  13,  1898,  and  the  regulations  of  the 
Internal  Revenue  Department,  may  not  be 
recovered  back  for  want  of  a  formal  assess- 
ment made  before  the  repeal  of  such  act 
by  the  Act  of  April  12,  1902.  since  such 
tax  must  be  deemed  to  have  been  "imposed" 
within  the  meaning  of  the  saving  clause 
in  the  repealing  act,  preserving  all  taxes 
imposed  prior  to  the  taking  effect  of  such 
act,  there  being  no  basis  for  the  claim  that 
the  amount  of  the  tax  was  uncertain,  ex- 
cept the  possibilitv  that,  the  estate  not 
having  been  settleo,  the  legatees  might  be 
called  upon  to  pay  debts. 
[For  other  cases,  see  iDternal  Revenue,  VIL 
in  Digest  Sup.  Ct.  1908.] 

[No.  116.) 

Argued   December    15   and    16,    1920.      De- 
cided January  3,  1921. 

APPEAL  from  the  Court  of  Claims  to 
review  a  judgment  denying  the  re- 
covery back  of  certain  succession  taxes 
under  the  War  Revenue  Act.    Affirmed. 
The  facts  are  stated  in  the  opinion. 

Mr.  H.  T.  Newcomh  argued  the  cause^ 
and,  with  Mr.  Frederick  L.  Fishback, 
filed  a  brief  for  appellants. 

Solicitor  General  Frierson  argued  the 
cause  and  filed  a  brief  for  appellee. 

Mr.  Justice  McKenna  delivered  the 
opinion  of  the  court : 

Appeal  from  a  judgment  of  the  court 
of  claims  denying  recovery  of  taxes  paid 

Note. — As  to  when  taxes  illegally  as- 
sessed can  be  recovered  back — see  note 
to  Erskine  v.  Van  Arsdale,  21  L.  ed. 
U.  S.  63. 
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under  the  War  Revenue  Act  of  June  13, 
1898  [30  Stat,  at  L.  448,  chap.  448,  Comp. 
Stat.  §  6144,  4  Fed.  Stat.  Anno.  2d  ed.  p. 
135],  and  amendments,  upon  certain 
legacies  made  under  the  will  of  William 
F.  Cochran. 

The  facts,  so  far  as  wc  deem  them  ma- 
terial, are  as  follows:  Cochran  died  in 
New  York,  December  27,  1901,  leaving  a 
will  and  a  personal  estate  of  the  value  of 
$7,918,027.18,  of  which  appellants  and 
Era  S.  Cochran  were  made  executors. 
The  latter  has  since  died.  The  will  was 
probated  January  9,  1901,  and  letters  tes- 
tamentary issued  the  same  date,  and  ad- 
ministration was  immediately  undertaken 
and  proceeded  with  without  extraordinary 
or  unnecessary  delay. 

Six  months'  notice  to  creditors  was 
given,  as  required  by  the  law  of  New 
York,  and  the  time  for  the  presentation 
of  claims  expired  August  4,  1902.  Prior 
to  September  30,  1902,  debts  and 
claims  against  the  estate  were  presented 
and  for  the  most  part  paid,  to  the  aggre- 
gate amount  of  $98,589.04,  of  which 
amount  $66,776.25  were  paid  prior  to 
July  1,  1902.  Expenses  of  administra- 
tion during  that  period  had  been  ascer- 
tained to  be  $125,000,  of  which  sum  $13,- 
047.16  were  paid  prior  to  July  1,  1902. 
Otherwise,  claims  and  expenses  of  admin- 
istration had  not  been  ascertained. 

Certain  sums  were  bequeathed  to  the 
executors  in  trust  for  the  children  of 
Cochran,  and  tl:ere  was  also  a  legacy  to  a 
niece  and  one  to  a  stranger  to  his  blood. 
Trusts  were  set  up  in  accordance  with  the 
will,  and  the  legatees  were  paid  prior  to 
July  1,  1902,  the  sums  provided  to  be 
paid.  The  aggregate  payment  so  maH« 
amounted  to  the  sum  of  $3,140,979.10. 

[389]  In  1892  and  1893  litigatioi 
was  instituted  against  the  decedent 
which  might  involve  the  estate,  ii 
was  estimated,  in  the  payment  of  sev- 
eral hundred  thousand  dollars  or  more. 
The  litigation,  according  to  the  find- 
ings of  the  court  of  claims,  is  still  in 
progress,  and  on  account  of  it  money 
has  been  retained  by  the  executors 
that  might  otherwise  have  been  dis- 
tributed. The  probable  outcome  of  the 
litigation  is  not  shown. 

Under  the  laws  of  New  York,  funds  in 
the  hands  of  executors  after  the  expira- 
tion of  notice  to  creditors  are  liable  to 
after-discovered  debts,  and  legatees  who 
have  received  money  prior  to  the  expira- 
tion of  such  notice  are  liable  up  to  the 
amount  paid  them  for  claims  subsequently 
presented  The  executors  were  not  se- 
cured for  the  payments  to  legatees  prior 
to  July  1, 1902,  and,  prior  to  that  date,  the 
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value  of  the  residuary  estate  had  not  been 
ascertained. 

In  compliance  with  §  30  of  the  Act  of 
June  13, 1898,  the  executors  on  Febniarr 
17,  1903,  made  a  return  and  filed  it  with 
the  collector  of  internal  revenue,  giving  ft 
schedule  of  the  legacies  arising  from  the 
personal  property  of  the  estate,  and  the 
amount  of  tax  due  thereon.  The  collector 
accepted  the  schedule  as  correct.  The 
amount  paid  to  him  by  the  executors  was 
the  amount  they  estimated  as  the  amount 
of  the  taxes  due.  The  schedule  showed 
the  taxes  on  each  legacy,  and  that  the 
total  was  $158,321.78,  which  sum  was,  by 
the  collector,  paid  to  the  United  States. 

July  16,  1904,  a  demand  was  madft 
upon  the  Commissioner  of  Internal  Re?^ 
enue  for  the  repayment  to  the  executors 
of  the  sum  paid.  After  one  rejee- 
tion  (October  ^,  1910),  the  Comniissioner 
(March  15,  1915)  recommended  the 
claim  for  allowance  in  the  sum  of  $107^ 
292.24,  and  for  the  rejection  of  $51,029.- 
54.  The  recommendation  was  approved 
by  the  Secretary  of  the  Treasury.  The 
former  sum  was  paid,  the  latter  was  not| 
and  remains  unrefunded. 

[390]  This  sum  was  computed  in 
respect  to  the  interest  of  eight  differ- 
ent legatees,  of  which  six  were  resid* 
uary  legatees,  and  the  computations 
were  made  according  to  certain  gen- 
eral rules,  tables,  and  instructions 
for  the  use  of  internal  revenue  offi- 
cers, administrators,  and  trustees  in  de- 
termining the  amount  of  taxes  to  be  paid 
to  the  United  States  upon  legacies  or  dis- 
tributive shares  arising  from  personal 
property  under  the  Act  of  June  13,  1898. 
There  was  no  special  investigation  by  the 
Jommissioner  of  Internal  Revenue  as  to 
he  expectancy  of  life  of  the  several  bene- 
iciarics,  or  as  to  the  earning  power  of  the 
oonds  placed  in  trust  for  them  respective- 
ly, and  for  their  benefit. 

The  contentions  of  the  parties  are  quite 
accurately  opposed.  The  appellants  con* 
tend  that  an  assessment  was  a  necessary 
condition  to  the  collection  of  the  taze^ 
and  that  there  was  no  assessment  until 
after  July  1,  1902,  and  that  on  that  data 
the  law  which  established  the  taxes  was 
repealed. 

In  opposition  it  is  urged  by  the  United 
States  that  if  an  assessment  was  neoea^ 
sary,  the  right  to  make  it  was  reserved  by 
the  repealing  act,  and  that  the  appellant^ 
as  executors,  having  made  a  ret>ort  of  the 
legacies  and  the  taxes  thereon,  the  report 
and  its  acceptance  by  the  collector  of  in- 
ternal revenue  was,  to  all  intents  and 
purposes,  an  assessment.  It  is  further 
urged  that  if  an  assessment  was  necessazy 
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for  the  purpose  of  ooUecting  the  taxesi  it 
18  now  immaterial. 

These  contentions  constitute  the  issue 
in  the  case  and  depend  upon  the  relation 
of  the  law  (mostly  statutory)  to  the  facts, 
and  what  it  determines.  As  an  element 
in  the  determination,  the  use  of  the  rules 
of  the  Department  and  the  mortuary 
tables  counsel  dismisses  from  controversy, 
in  concession  to  Henry  v.  United  States, 

251  U.  S.  393,  64  L.  ed.  322,  40  Sup.  Ct. 
Rep.  185,  and  Simpson  v.  United  States, 

252  U.  S.  547,  64  L.  ed.  709,  40  Sup.  Ct. 
Rep.  367.     The  remaining  element,  that 
is,  the  necessity  of  an  assessment  prior  to 
July  1,  1902,  to  the  validity  of  the  taxes 
in  question,   [801]   counsel  for  appel- 
lants  says,   revolves   ''upon   the   mean- 
ing, and  application  of  the  word  'im- 
posed,'  the    fifth    word    in    the   special 
saving   clause   of    the    Repeal    Act    of 
April  12,  1902."     [32   Stat,  at  L.  96, 
chap.  500,  Comp.  Stat.  §  6144,  4  Fed. 
Stat.  Anno.  2d  ed.  p.  135.]     And  coun- 
sel defines  the  word  to  include  all  of 
the  steps  necessary  to  the  collection  of  a 
tax,  making  it  tantamount  to  "accrued.'' 
In  other  words,  the  contention  is,  that  a 
tax    is    not    "imposed"    by    the    simple 
declaration  of  ^  law  that  property  shall 
be  subject  to  it,  but  "imposed"  only  when 
the  tax  becomes  due  and  payable;  and 
that  the  taxes  in  the  present  case  had 
not  reached  that  essential  condition  before 
July  1,  1902,  because  they  had  not  been 
assessed.    In  support  of  the  contention, 
counsel  cites  Mason  v.  Sargent,  104  U.  S. 
689,  26  L.  ed.  894,  and  Herte  v.  Wood- 
man, 218  U.  S.  205,  54  L.  ed.  1001,  30 
Sup.  Ct.  Rep.  621.    There  is  much  in  the 
latter  case  which,  it  may  be  urged,  is  ad- 
verse to  the  contention,  but  upon  this  we 
are  not  called  upon  to  pass,  for  counsel 
concedes  that  if  a  statute  imposes  a  tax 
in  such  way  as  that  the  amount  is  readily 
reduced  to  a  certainty,  no  assessment  is 
necessary.    And  this  is  true  of  the  taxes 
in  question. 

By  §  29  of  the  Act  of  June  13, 1898  (30 
Stat,  at  L.  448,  chap.  448),  legacies 
or  distributive  shares  such  as  this  case 
is  concerned  with  ^  are  made  subject 
to  a  duty  at  the  rate  of  75  cents  for  each 
and  every  hundred  dollars  of  the  clear 
value  thereof,  and  the  tax  is  made  a  lien 
and  charge  for  twenty  years,  and  its  pay- 
ment required  before  pajrment  and  distri- 
bution to  the  legatees.  The  section  also 
requires  the  trustee  to  make  and  render 
to  the  collector  a  schedule,  list,  or  state- 
ment of  the  legacies,  together  with  the 
amount  of  duty  that  has  accrued  or  shall 

iWe  disregard  a  distinction  in  the  lega- 
cies aa  not  important  to  the  argument. 
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accrue  thereon.  Section  30  was  amended 
Mar<Ai  2,  1901  [31  Stat  at  L.  948,  chap. 
806],  but  no  change  in  anything  impor- 
tant to  the  present  controversy.  Section 
29  and  the  amendments  of  March  2,  1901, 
were  repealed  by  Act  of  April  12,  1902 
(32  Stat,  at  L.  97  et  seq.,  chap.  500, 
Comp.  Stat.  §  6369,  4  Fed.  SUt.  Anno. 
2d  ed.  p.  228),  [302]  but  it  was  pro- 
vided that  "all  taxes  or  duties  imposed 
by  §  29  and  amendments  thereof,  prior 
to  the  taking  effect"  of  the  repealing 
act,  should  "be  subject,  as  to  lien, 
charge,  collection,  and  otherwise,  to  the 
provisions  of  §  30  and  amendments 
thereof,"  which  are  hereby  "continued 
in  force."  Except  as  so  continued  in 
force,  the  repealing  statute  took  effect 
July  1, 1902. 

The  schedule  under  §  29  was  rendered, 
as  we  have  seen,  accepted  by  the  collector, 
and  taxes  were  paid  in  accordance  there- 
with, in  the  sum  of  $158,321.78. 

The  schedule  included  legacies  that  had 
been  paid  after  July  1, 1902,  but  as,  by  Act 
of  June  27, 1902  (32  Stat,  at  L.  406,  chap. 
1160,  4  Fed.  Stat.  Anno.  2d  ed.  p.  232), 
such  legacies  were  not  subject  to  a  tax, 
the  taxes  on  them  were  refunded,  upon 
demand  of  the  executors,  but  the  govern- 
ment refused  to  refund  the  taxes  on  lega- 
cies paid  prior  to  that  date.  This  suit 
was  brought  for  their  amount;  that  is,  the 
sum  of  $51,029.54. 

To  support  recovery,  it  is  contended 
that  there  was  no  obligation  of  pa3rment, 
because,  as  has  already  been  said,  the 
amount  to  be  paid  was  not  made  certain 
by  assessment,  or,  to  quote  counsel,  was 
I  not  "so  certain  (or  capable  of  such  ascer- 
tainment) that  reasonable  minds  could 
not  disagree,  and  that  the  exercise  of 
judgment  and  the  consideration  and 
weighing  of  evidence  could  not  affect  the 
result."  For  this  Hagar  v.  Reclamation 
Dist.  Ill  U.  S.  701,  28  L.  ed.  569,  4  Sup. 
Ct.  Rep.  663,  and  other  cases,  are  cited 
and  reviewed. 

But  we  cannot  agree  that  there  was  un- 
certainty. We  have  seen  the  amount  of 
taxes  imposed  by  the  statute  was  definite, 
and  the  appellants  had  no  trouble  in  es- 
timating and  returning  the  value  of  the 
legacies  upon  which  it  was  imposed.  The 
basis  of  the  claim  of  uncertainty  is  that 
he  estate  was  and  is  not  settled,  and  that 
there  is  a  possibility  that  the  legatees  may 
be  called  upon  to  pay  debts.  The  con- 
tention is  as  strained  and  baseless  as  that 
rejected  in  Simpson  v.  United  StateS; 
supra. 

[393]    It  is  to   be  remembered  be^ 
sides,   that   the  ease   does   not  present 
la   case  of  resistance   to   the   payment 
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of  a  tax,  but  of  the  recovery  of  taxes 
voluntarily  paid;  and  that,  therefore, 
the  illegality  of  them  should  be  shown 
not  only  by  averment,  but  by  proof; 
not,  as  it  is  attempted  to  be,  by 
assertion  and  speculation.  It  is  true  that 
it  is  averred  that,  prior  to  July  1,  1902, 
the  amount  of  claims  against  the  estate 
had  not  been  ascertained,  and  that  there 
was  responsibility  upon  the  trustees  and 
legatees  to  make  a  return  of  the  whole  or 
ratable  portions  of  the  legacies  to  the  ex- 
tent that  the  sums  remaining  in  the  estate 
should  be  insufficient  to  satisfy  all  valid 
claims.  It  is  conceded,  however,  the  con- 
tingency of  this  might  have  terminated 
August  1,  1902,  and  while  it  is  averred 
that  the  clear  value  of  the  interests  of  the 
legatees  was  at  all  times  prior  to  July 
1, 1902,  uncertain  and  indefinite,  and  still 
is  so,  there  stand  in  opposition  the  facts 
of  the  case  and  the  refutation  that  an  es- 
tate of  the  net  personal  value  of  nearly 
eight  million  dollars  was  or  is  in  danger  of 
embarrassment  by  the  payment  of  legacies 
of  less  than  one  million  dollars.  And  we 
have  seen  that  the  executors,  who  had 
knowledge  of  the  condition  of  the  estate, 
and  all  that  it  might  be  made  subject  to, 
did  not  hesitate  to  make  a  return  of  the 
legacies  to  the  collector  of  internal  rev- 
enue, and  pay  the  taxes  thereon.  The  pe- 
tition in  this  case  was  filed  in  the  court 
of  claims  June  23,  1916, — fourteen  years 
after  the  commencement  of  the  adminis- 
tration of  the  estate,  and  nearly  as  long 
after  the  time  of  presentation  of  claims 
against  it,  and  the  record  sho^s  that  the 
total  of  the  claims  and  expenses  of  ad- 
ministration, including  funeral  expenses, 
amounts  to  the  sum  of  $235,700.  In  the 
face  of  this  exhibition  we  are  asked  to 
speculate  upon  possibility  of  the  existence 
of  liabilities  that  fourteen  years  have  not 
developed. 
Judgment  affirmed. 


WESTERN    UNION    TELEGRAPH    COM* 
PANY,  Plff.  in  Err., 


v. 


[3941     ERIE     RAILROAD     COMPANY, 

Plff.  in  Err., 

V. 

BOARD  OF  PUBLIC  UTILITY  COMMIS- 
SIONERS, City  of  PaterBOn  and  Board 
of  Finance  of  Said  City.  (Nos.  33  and 
34.) 


PASSAIC    WATER    COMPANY,    Plff.    in 

Err., 


V. 


BOARD  OF  PUBLIC  UTILITY  COMMIS- 
SIONKRS,  City  of  Paterson  and  Board 
of  Finance  of  Said  City.     (No.  36.) 


BOARD  OF  PUBLIC  UTILITY  COMMIS- 
SIONERS, City  of  Paterson  and  Board 
of  Finance  of  Said  City.     (No.  36.) 


D.    PULLERTON    k   COMPANY,   PMT.   !■ 

Err., 

V. 

BOARD  OF  PUBLIC  UTILITY  COMMIS- 
SIONERS, City  of  Paterson  and  Board 
of  Finance  of  Said  City.     (No.  37.) 


MORRIS  &  COMPANY,  Plff.  in  Err., 

v. 

BOARD  OF  PUBLIC  UTILITY  COMMIS- 
SIONERS, City  of  Paterson  and  Board 
of  Finance  of  Said  City.     (No.  38.) 


JACOB  MEYER  and  Komnier  De  Vogel, 
Partners  Doing  Business  as  Meyer  &  De 
Vogel,  Plffs.  in  Err., 

V. 

BOARD  OF  PUBLIC  UTILITY  COMMIS- 
SIONERS, City  of  Paterson  and  Board 
of  Finance  of  Said  City.     (No.  3&.) 


PUBLIC  SERVICE  RAILWAY  COMPANY, 

Plff.  in  .Err., 
v. 

BOARD  OF  PUBLIC  UTILITY  COMMIS- 
SIONERS, City  of  Paterson  and  Board 
of  Finance  of  Said  City.      (No.  40.) 

(See  S.  C.  Reporter's  ed.  304-414.) 

Constitutional    law   —   due   process   of 
law   —   imposing:    special    burden    oa 
railway  company  —  abolishing  i^rado 
crossings   —  commerce   —  impairing 
contract  obligations  —  police  power. 
1.  A  state  may,  consistently  with   tlie 
due    process    of    law,    commerce,   and    con- 
tract clauses  of  the   Federal   Constitution, 
require   a   railway   corporation  engaged  io 

Note. — As  to  what  constitutes  due 
process  of  law,  generally — see  notes  to 
People  V.  O'Brien,  2  L.K.A.  255;  Kunta 
V.  Sumption,  2  L.R.A.  655;  Re  Gannon, 
5  L.R.A.  359;  Ulman  v.  Baltimore,  11 
L.R.A.  224;  Gilman  v.  Tucker,  13  L.R.A. 
304;  Pearson  v.  Yewdall,  24  L.  ed.  U.  S. 
436,  and  Wilson  v.  North  Carolina,  42 
L.  ed.  U.  S.  866. 

As  to  the  validity  of  class  legislation, 
generally — see  notes  to  State  v.  Good- 
will, 6  L.R.A.  621;  and  State  v.  Loomisy 
21  L.R.A.  789. 

As  to  constitutional  equality  of  priT- 
ileges,  immunities,  and  protection,  gen- 
erally— see  note  to  Louisville  Safety 
Vault  &  T.  Co.  V,  Louis viUe  *  N.  R. 
Co.  14  L.R.A.  579. 
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interstate  commerce  to  abolish  at  its  own 
expense,  whatever  the  cost,  and  without 
regard  to  financial  ability,  highway  grade 
crosflings,  including  those  at  streets  laid 
out  after  the  railway  was  built,  if  it  can 
reasonably  be  said  that  the  public  safety 
requires  the  change. 
[For  other  cnses,  see  ConstltittiooAl  I^w,  IV. 

b,  4  :  IV.  c.  2 ;  IV.  g,  4.  e :  Commerce,  III. 

a,  in  Digest  8up.  Ct.  1008.] 

Statntea  —  wlio  may  aaaall  Talldity. 

2.  A  railway  company  which  might 
couFtitutionally  have  been  charged  under 
tlie  state  laws  with  the  whole  expense  of 
abolishing  certain  highway  grade  crossings 
may  not  complain  that  not  more  than  10 
per  cent  of  the  cost  of  abolishing  three 
cTossings  used  by  a  street  railway  is  tiirown 
upon  the  latter  company. 

(For  other  cases,  see  Statutes,  I.  d,  8,  In 
Digest  Sup.  Ct   1008.] 

£rror  to  state  court  —  scope  of  review 
—non-Federal   question. 

3.  The  Federal  Supreme  Court  has  no 
concern,  on  writ  of  error  to  a  state  court, 
with  the  ouestion  how  far  legislative  or 
€)uasi  legislative  powers  may  be  delegated 
Xo  a  commission  or  board. 

I  For  other  cases,  see  Appeal  and  Error,  2152* 
21C3,  in  Digest  Sup.  Ct.  1008.] 

Constitutioual  law  —  due  process  of 
law  —  imposing  special  burden  on 
street  railway  company  —  shnrlng 
cost  of  abolishing  railway  grade 
crossing. 

4.  A  street  railway  company  crossing 


the  tracks  of  a  steam  road  at  grade  in  a 
public  street  may,  consistently  with  the 
Federal  Constitution,  be  required  to  bear 
a  part  of  the  expense  of  abolishing  the 
grade  crossing,  and  the  payment  of  the 
amount  charged,  if  not  excessive,  may  be 
made  a  condition  of  the  street  railway 
company's  continued  right  to  use  the  streets. 
[For  other  cases,  see  Constitutional  l4iw,  IV. 
h.  4;  IV.  c,  2,  in  Digest  Sup.  Ct.  1008.] 

Constitutional  law  —  equal  protection 
of  the  laws  —  discrimination. 

5.  A  water  company  required  to  bear 
the  entire  expense  of  movmg  its  pipes, 
as  necessitated  by  the  abolition  of  certain 
highway  grade  crossings  of  a  steam  rail- 
road, is  not  denied  the  equal  protection  of 
the  laws  merely  because  a  street  railway 
company  occupying  such  streets,  instead  of 
being  charged  with  the  expense  of  moving 
its  tracks,   is  charged  10   per  cent  of  tlie 

total  expense  at  its  crossings. 

[For  other  cases,  see  Constitutional  Law,  IV. 

a,  8,  a,  in  Digest  Sup.  Ct.  1008.] 

Constitutional  law  —  due  process  of 
law  —  Imposing  special  burden  on 
telegraph  company  —  commerce. 

6.  An  interstate  telegraph  company 
may,  consistently  with  the  Federal  Con- 
stitution, be  required  to  bear  the  expense 
of  the  changes  in  its  poles  and  wires  made 
necessary  by  the  compulsory  abolition  of 
certain  highway  grade  crossings  of  a  steam 
railroad. 

(For  other  cases,  see  Constitutional  l4iw,   IV. 

b,  4;  IV.  c,  2;  Commerce.  III.  a.  in  Digest 
Sup.  Ct.  1U08.] 


Generally,  as  to  what  laws  are  void 
418  impairing  obligation  of  contracts — 
^ee  notes  to  Franklin  County  Grammar 
School  V.  Bailey,  10  L.B.A.  405;  Bul- 
Jard  V.  Northern  P.  R.  Co.  11  L.R.A. 
:246;  Henderson  v.  State  Soldiers  &  S. 
Monument  Comrs.  13  L.R.A.  169,  and 
Fletcher  v.  Peck,  3  L.  ed.  U.  S.  162. 

For  a  discussion  of  police  power,  p^en- 
erally — see  notes  to  State  v.  Marshall, 
1  L.R.A.  51:  Re  Gannon,  5  L.R.A.  359; 
State  V.  Schlemmer,  10  L.R.A.  135;  Ul- 
man  v.  Baltimore,  11  L.R.A.  224;  Elec- 
tric Improv.  Co.  v.  San  Francisco,  13 
LR.A.  131;  and  Barbier  v.  Connolly,  28 
L.  ed.  U.  S.  923. 

On  state  regulation  of  interstate  or 
foreign  commerce — see  notes  to  Nor- 
folk A  W.  R.  Co.  V.  Com.  13  L.R.A.  107, 
and  Gloucester  Ferry  Co.  v.  Pennsyl- 
vania, 29  L.  ed.  U.  S.  158. 

On  power  to  compel  railroad  to  es- 
tablish or  maintain,  at  its  own  expense, 
overhead  or  underground  crossing,  as 
affected  by  the  fact  that  the  street  or 
highway  is  opened  subsequently  to  con- 
struction of  railroad — see  note  to  State 
ez  rel.  Minneapolis  v.  St.  Paul,  M.  &  M. 
R.   Co.   28  L.R.A.(N.S.)    298. 

On  power  to  compel  railroad  to  es- 
tablish or  maintain  at  its  own  expense 
an  overhead  oi-  nnderground  highway 
•5  Ii.  ed. 


crossing — see  note  to  State  ex  rel.  Ise  v, 
Atchison,  T.  &  S.  F.  R.  Co.  L.R.A.1915E^ 
761. 

On  the  general  subject  of  writs  of 
error  from  the  United  States  Supreme 
Court  to  state  courts — see  notes  to  Mar- 
tin V.  Hunter,  4  L.  ed.  U.  S.  97;  Hamb* 
lin  v.  Western  Land  Co.  37  L.  ed.  U.  S. 
267;  Re  Buchanan,  39  L.  ed.  U.  S.  884, 
and  Kipley  v.  Illinois,  42  L.  ed.  U.  S. 
998. 

On  what  adjudications  of  state  courts 
can  be  brought  up  for  review  in  the 
Supreme  Court  of  the  United  States  by 
writ  of  error  to  those  courts — ^see  note 
to  Apex  Transp.  Co.  v.  Garbade,  62 
L.R.A.  513. 

On  how  and  when  questions  must  be 
raised  and  decided  in  a  state  court  in 
order  to  make  a  case  for  a  writ  of  error 
from  the  Supreme  Court  of  the  United 
States — see  note  to  Mutual  L.  Ins.  Co. 
V.  McGrew,  63  L.R.A.  33. 

On  what  questions  the  Federal  Su- 
preme Court  will  consider  in  reviewing 
the  judgments  of  state  courts — see  note 
to  Missouri  ex  rel.  Hill  v.  Dockery,  63 
L.R.A.  571. 

On  who  may  raise  objection  that  a 
statute  contains  an  unconstitutional  dis- 
crimination— see  note  to  Pugh  v.  Pugh, 
32  L.R.A.(N.S.)  954. 
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CoBstltatlonal  law  —  due  proceM  of 
taw  —  Imposing  specUl  burden  on 
owners  of  private  rallwkf  sidings. 

7.  Owners  of  private  Tftilway  sidingi 
liKve  no  constitutional  firound  for  coinplainl 
because  *ucli  sidingB  will  be  dislocated  snd 
their  owners  be  put  to  further  expense  b; 
the  iBwful  compulsory  abolition  of  certain 
highway  grade  crosBiugs  of   a   steam  rail- 


EIGHT  WRITS  of  Error  to  the  Court 
of  EiTora  and  Appeals  of  the  State 
of  New  Jersey  to  review  judgments 
which  affirmed  judgments  of  the  Su- 
preme Court  of  that  state,  upholding  an 
order  of  the  state  Board  of  Public 
Utility  Commissioners,  directing  the  abo- 
lition of  certain  highway  grade  crossings. 
Affirmed. 

See  same  case  below  in  Nos.  33  and 
34,  in  supreme  court,  89  N.  J.  L.  57, 
Atl.  13,  in  court  of  errors  and 
90  N.  J.  L.  672,  673,  103  Atl. 
No.  35.  90  N.  J.  L.  714,  103  Atl.  1053;  «.v 
No.  36,  90  N.  J.  L.  729,  103  AU.  1055 
in  No.  37,  90  N.  J.  L.  677,  103  Atl.  lORi 
in  Nos.  38  and  39,  90  N.  J.  L.  694, 
Atl.  1053;  in  No.  40,  in  supreme  court, 
89  N.  J.  L.  24,  98  Atl.  28,  in  court  of 
errors  and  appeals,  90  N.  J.  L.  715,  103 
Atl.  1054. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Oeorge  S.  Hobart  and  Oharlea 
B.  Hngbes  argued  the  cause,  and,  with 
Messrs.  Gilbert  Collins  and  George  F. 
Brownell,  filed  a  brief  for  plaintilfs  in 
error  in  Nos,  33  and  34; 

The  order  imposes  a  burden  upon  the 
interstate  traffic  of  the  Erie  Railroad 
Company  and  interferes  with  and  im- 
pairs its  ability  to  perform  its  duty  as 
an  interstate  carrier  of  freight  and  pas- 
sengers. 

McNeill  V.  Southern  R.  Co.  202  U.  8. 
543,  50  L.  ed,  1142,  26  Sup.  Ct.  Rep. 
722;  Central  Stock  Yards  Co.  v.  Louis- 
ville &  N.  E.  Co.  63  L.R.A.  213,  5J  C.  C. 
A.  63,  118  Fed.  113 ;  Kansas  City  South- 
em  R.  Co.  V.  Kaw  Valley  Drainage  Dist. 
233  U.  S.  75,  58  L.  ed.  857,  34  Sup.  Ct. 
Kep.  504;  Chicago,  B.  ft  Q.  R.  Co.  v. 
Railroad  Commission,  237  U.  S.  220,  59 
L.  ed.  926,  P.U.H.1915C,  309,  35  Sup. 
Ct.  Rep.  560;  Mississippi  R.  Commis- 
sion V.  Mobile  &  0.  R.  Co.  244  U.  S.  388, 
61  L.  ed.  1216,  37  Sup.  Ct.  Rep.  602. 

The  order  was  unreasonable  and  arbi- 
trary, and  therefore  violataa  the  due 
SS4       - 


process  clause  becsiwa  the  avidenoa 
shows  without  dispute  that  tiia  railw» 
company  did  m>t  have  sufficient  funA 
or  any  means  of  procuring  tfa«  sam* 
for  the  purpose  of  meeting  the  cost  of 
complying  with  the  order. 

State  Public  Utilities  Commission  v. 
Toledo,  St.  L.  ft  W.  B.  Co.  257  Ul.  93, 
P.U.R.1915B,  879,  107  N.  E.  774;  State 
V.  Great  Northern  R.  Co.  100  Mino. 
445,  10  L.R.A.(N.S)  250,  lU  N.  W.  289; 
Houston  ft  T.  C.  R.  Co.  v.  Daltn,  98 
Tex.  396,  70  L.R.A.  850,  84  S.  W.  MS; 
Northern  C.  R.  Co.'s  Appeal,  103  Pa. 
621;  Pennsylvania  Schuylkill  VaUey  R. 
Co.  v.  Philadelphia  *  R.  R.  Co.  160  Pa. 
232,  28  All.  771 J  Cleveland,  C.  C.  ft  St 
L.  R.  Co.  V.  State  Public  Utilities  Com- 
mission,  273  III.  210,  112  N.  E.  689;  Con- 
necticut Co,  v:  Stamford,  —  Conn.  — 
110  Atl.  554;  Chicago  &  N.  W.  R.  Co. 
V.  Ochs,  249  U.  S.  416,  63  L.  ed.  679, 
P.U.R.1919D,  498,  39  Sup.  Ct.  Rep.  343; 
Chicago,  M.  ft  St.  P.  R.  Co.  v.  Min- 
neapolis, 238  Fed.  384;  Health  Dept.  t. 
Trinity  Church,  145  N.  T.  32,  27  L.RJL 
710,  45  Am.  St.  Rep.  79,  39  N.  E.  83&. 

The  question  of  eonstitntionalitjr 
must  be  determined  according  to  the 
terms  of  the  statute,  and  is  not  depend- 
ent upon  the  action  or  nonaction  of  th» 
officials  authorized  t»  proceed  thereun- 
der. 

Montana  Co.  v.  St.  Louis  Min.  ft  HilL 
Co.  152  U.  S.  160,  3»  L.  ed.  398,  14 
Sup.  Ct.  Rep.  506;  Security  Trust  ft  S. 
V.  Co.  V.  Lesington,  203  U.  S.  323,  51 
L  ed.  204,  27  Sup.  Ct.  Rep.  87;  GeorgM 
R.  &  Bkg.  Co.  V.  Wright,  207  U.  S.  126, 
52  L.  ed.  134,  28  Sup^  Ct.  Rep.  47,  12 
Ann.  Cas.  463;  Re  Christensen,  43  ¥%d. 
243;  Grainger  v,  Douglas  Park  Jockey 
Club,  78  C.  C.  A.  199,  148  Fed.  513,  S 
Ann.  Cas.  997. 

In  a  case  of  this  kind  the  court  will 
examine  the  evidence,  not  for  the  pur^ 
pose  of  deciding  disputed  questions  of 
fact,  if  there  is  any  such  dispute,  but 
for  the'  purpose  of  determining  whether 
what  purports  to  be  a  finding  upon 
questions  of  facts  is  so  involved  with 
and  dependent  upon  questions  of  law 
as  to  be,  in  substance  and  effect,  a  da- 
cision  of  the  latter. 

Kansas  City  Southern  R,  Co.  y.  C.  H. 
Albers  Commission  Co.  223  D.  S.  573; 
56  L.  ed.  556,  32  Sup.  Ct.  Rep.  316; 
Cedar  Rapids  Gaslight  Co.  v.  Cedar 
Rapids,  223  U.  S.  655,  56  L.  ed.  594,  33 
Sup.  Ct.  Rep.  389;  Washington  ex  rel. 
Oregon,  R.  &  Nav.  Co.  v.  Fairchild,  234 
U.  S.  510,  56  L.  ed.  863,  32  Sup.  CL 
Rep.  535;  Southern  P.  Co.  v.  Sehuylw, 
227  U.  S.  601,  67  L.  ed.  662,  43  L.R.A. 
«ft4  V.  B. 
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(N.S.)  901,  33  Sup.  Ct.  Rep.  277;  Nor- 
folk  &  W.  R.  Co.  V.  Conley,  236  U.  S. 
605,  59  L.  ed.  745,  P.U.R.1915C,  293,  35 
Sup.  Ct.  Rep.  437;  Groesbeck  v.  Duluth, 
S.  S.  A  A.  R.  Co.  250  U.  S.  607,  63 
L.  ed.  1167,  40  Sup.  Ct.  Rep.  38. 

The  order  was  unreasonable  and  arbi- 
trary, and  therefore  violates  the  due 
process  clause  because  the  railway  com- 
pany was  not  given  the  alternative  of 
reducing  or  eliminating  the  alleged  dan- 
ger to  public  safety  and  the  alleged  im- 
pairment to  public  travel  by  decreasing 
the  number  of  train  movements  or  by 
abandoning  the  railroad. 

Jack  V.  Williams,  113  Fed.  823,  af- 
firmed in  76  C.  C.  A.  165,  145  Fed.  281; 
Iowa  V.  Old  Colony  Trust  Co.  L.R.A. 
1916A,  549,  131  C.  C.  A.  581,  215  Fed. 
307;  Northern  P.  R.  Co.  v.  Washington 
Territory,  142  U.  S.  492,  35  L.  ed.  1092, 
12  Sup.  Ct.  Rep.  283;  Amesbury  v.  Cit- 
izens Electric  Street  R.  Co.  199  Mass. 
394,  19  L.RJl.(N.S.)  865,  85  N.  £.  419; 
Sherwood  v.  Atlantic  &  D.  R.  Co.  94  Va. 
291,  26  S.  E.  943;  Philadelphia  &  R.  R. 
Co.  ▼.  Public  Service  Commission,  67 
Pa.  Super.  Ct.  604;  Re  Denver,  B.  &  W. 
B.  Co.  P.U.R.1919F,  9;  Re  Belief onte  C. 
R.  Co.  P.U.R.1919P,  67;  Mississippi  R. 
Commission  v.  Mobile  &  0.  R.  Co.  244 
V.  S.  388,  61  L.  ed.  1216,  37  Sup.  Ct. 
Hep.  602;  Chicago,  M.  &  St.  P.  R.  Co. 
T.  Minneapolis,  238  Fed.  384. 

In  so  far  as  the  order  requires  the 
Tail  way  company  to  make  certain 
changes  in  the  properties  of  the  Pub- 
lie  Service  Railway  Company,  and  in  so 
^ar  as  it  limits  the  proportion  of  the 
expense  to  be  paid  by  the  Street  Rail- 
way Company  to  certain  of  the  cross- 
ings to  be  eliminated,  the  order  violates 
^e  due  process  clause  for  the  reason 
that  it  takes  the  property  of  the  rail- 
"way  company  for  the  use  of  the  Street 
JKailway  Company. 

Railroafl  &  Warehouse  Commis'sion  v. 
Litchfteld  A  M.  R.  Co.  267  111.  337,  108 
2J.  E.  347. 

In  so  far  as  the  order  affects  the  side- 
tracks indicated  on  the  plan  attached 
thereto,  it  impairs  the  obligation  of  the 
contracts  between  the  railway  company 
and  the  respective  owners  or  lessees  of 
the  sidetracks;  if  the  order  is  construed 
to  require  the  railway  company  to  re- 
locate or  reconstruct  the  sidetracks 
(either  on  or  off  its  right  of  way),  at 
its  own  expense,  then  it  further  op- 
erates to  deprive  the  railway  company 
of  its  property  without  due  process  of 
law;  while,  on  the  other  hand,  if  not  so 

eonstruedi  it  deprives  the  owners  or 
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lessees  of  the  sidetracks  of  their  prop- 
erty without  due  process  of  law. 

Missouri  P.  R.  Co.  v.  Nebraska,  164 
U.  S.  403,  41  L.  ed.  489,  17  Sup.  Ct 
Rep.  130;  Missouri  P.  R.  Co.  v.  Ne- 
braska, 217  U.  S.  196,  54  L.  ed.  727,  30 
Sup.  Ct.  Rep.  461,  18  Ann.  Cas.  989; 
Washington  ex  rel.  Oregon  R.  &  Nav. 
Co.  V.  Fairchild,  224  U.  S.  510,  56  L.  ed. 
863,  32  Sup.  Ct.  Rep.  535;  Union  Lime 
Co.  V.  Chicago  &  N.  W.  R.  Co.  233  U. 
S.  211,  58  L.  ed.  924,  34  Sup.  Ct.  Rep. 
522;  Tap  Line  Cases  (United  States  v. 
Louisiana  &  P.  R.  Co.)  234  U:  S.  1,  58 
L.  ed.  1185,  34  Sup.  Ct.  Rep.  741; 
Northern  P.  R.  Co.  v.  North  Dakota,  236 
U.  S.  585,  59  L.  ed.  735,  L.R.A.1917P, 
1148,  P.U.R.1915C,  277,  35  Sup.  Ct. 
Rep.  429,  Ann.  Cas.  1916A,  1;  Great 
Northern  R.  Co.  v.  Minnesota,  238  U.  S. 
340,  59  L.  ed.  1337,  P.U.R.1915D,  701, 
35  Sup.  Ct.  Rep.  753;  Seaboard  Air 
Line  R.  Co.  v.  Railroad  Commission, 
240  U.  S.  324,  60  L.  ed.  669,  36  Sup.  Ct. 
Rep.  260;  Chicago  &  N.  W.  R.  Co.  v. 
Ochs,  249  U.  S.  416,  63  L.  ed.  679,  P.U.R. 
1919D,  498,  39  Sup.  Ct.  Rep.  343;  Lake 
Erie  &  W.  R.  Co.  v.  State  Public  Util- 
ities Commission,  249  U.  S.  422,  63  L. 
ed.  684,  P.U.R.1919D,  459,  39  Sup.  Ct. 
Rep.  345;  Mclnnis  v.  New  Orleans  &  N. 
E.  R.  Co.  109  Miss.  482,  L.R.A.1915E, 
682,  P.U.R.1915D,  418,  68  So.  481;  State 
ex  rel.  Mt.  Hope  Coal  Co.  v.  White  Oak 
R.  Co.  65  W.  Va.  15,  28  L.R.A.(N.S.) 
1013,  64  S.  E.  630;  State  ex  rel.  Chica- 
go, M.  A  P.  S.  R.  Co.  V.  Public  Service 
Commission,  77  Wash.  529,  L.R.A.1918B, 
786,  137  Pac.  1057,  Ann.  Cas.  1915D, 
202;  Re  Grade  Crossing  Comrs.  207  N. 
y.  58,  100  N.  E.  714,  Ann.  Cas.  1914C, 
271;  Hatfield  v.  Straus,  117  App.  Div. 
671,  102  N.  Y.  Supp.  934,  189  N.  Y. 
208,  82  N.  E.  172;  Re  Rochester,  H.  & 
L.  R.  Co.  110  N.  Y.  126,  17  N.  E.  680; 
Fanning  v.  Osborne,  102  N.  Y.  441,  7 
N.  E.  307;  Swift  v.  Delaware,  L.  &  W. 
R.  Co.  66  N.  J.  Eq.  34,  57  Atl.  456; 
Grand  Trunk  Western  R.  Co.  v.  Rail- 
road Commission,  221  U.  S.  400,  55  Lb 
ed.  786,  31  Sup.  Ct.  Rep.  537. 

The  statute,  as  construed  by  the 
state  courts,  violates  the  14th  Amend- 
ment: (a)  Because  it  takes  the  prop- 
erty of  the  railway  company  as  the 
lessee  of  the  Paterson  &  Hudson  River 
Railroad  Company  and  of  the  Paterson 
&  Ramapo  Railroad  Company  for  the 
private  use  and  benefit  of  the  two  com- 
panies; (b)  because  the  cost  of  comply- 
ing with  the  order  will  greatly  exceed 
the  value  of  the  interest  of  the  rail- 
way company  in  the  property  of  the 
two    companies,   without    any   eom^^Xk* 
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vating  advantaged  to  the  railway  com« 
pany,  and  will  make  its  investment  in 
said  properties  incapable  of  earning  a 
fair  and  reasonable  return  upon  the 
amount  of  its  investment  therein;  (c) 
because  it  deprives  the  railway  com- 
pany of  the  equal  protection  of  the 
laws 

M^les  Salt  Co.  v.  Iberia  &  S.  M. 
Drainage  Dist.  239  U.  S.  478,  60  L.  ed. 
392,  L.R.A.1918E,  190,  36  Sup.  Ct.  Rep. 
204;  New  York  &  N.  E.  R.  Co.  v.  Bris- 
tol, 151  U.  S.  556,  38  L.  ed.  269,  14  Sup. 
Ct.  Rep.  •437. 

The  state  has  the  right  to  reserve  the 
power  to  alter  or  amend  the  charter  of 
a  corporation,  or  to  alter  or  amend  or 
repeal  the  laws  under  which  the  corpo- 
ration is  organized. 

Berea  College  v.  Kentucky,  211  U.  S. 
45,  53  L.  ed.  81,  29  Sup.  Ct.  Rep.  33. 

Where  the  right  is  reserved,  either 
by  the  Constitution  or  by  statute,  the 
provision  of  the  law  to  this  effect  be- 
comes automatically  a  part  of  the  char- 
ter of  corporations  thereafter  organ- 
ized. 

Re  College  Hill  Land  Asso.  157  Cal 
596,  108  Pac.  681;  Shiloh  Tump.  Co.  v. 
Bates,  80  N.  J.  L.  171,  76  Atl.  448. 

But  this  reserved  right  does  not  au- 
thorize the  confiscation  or  destruction 
of  property  of  corporations,  or  the  tak- 
ing of  such  property  without  compensa- 
tion, and  it  must  be  construed  subject 
to  the  restrictions  of  the  state  and  Fed- 
eral Constitutions  forbidding  the  takin^*- 
bf  property  without  due  process  of  law 

Delaware,  L.  &  W.  R.  Co.  v.  Public 
Utilities  Comrs.  85  N.  J.  L.  28,  88  Atl. 
849;  State  ex  rel.  Wausau  Street  R.  Co. 
V.  Bancroft,  148  Wis.  124,  38  L.R.A. 
(N.S.)  526,  134  N.  W.  330;  Berea 
College  V.  Kentucky,  211  U.  S.  45,  53 
L.  ed.  81,  29  Sup.  Ct.  Rep.  33;  Grand 
Trunk  Western  R.  Co.  v.  South  Bend, 
227  U.  S.  544,  57  L.  ed.  633,  44  L.R.A. 
(N.S.)  405,  33  Sup.  Ct.  Rep.  303;  Chi- 
cago, M.  &  St.  P.  R.  Co.  V.  Wisconsin, 
238  U.  S.  491,  59  L.  ed.  1423,  L.R.A. 
1916A,  1133,  P.U.R.1915D,  706,  35  Sup. 
Ct.  Rep.  869. 

The  statute,  as  construed  by  the  state 
eourts,  violates  the  contract  clause  of 
the  Constitution,  in  that  it  impairs  the 
obligation  of  the  contracts  between  the 
state  of  New  Jersey  and  the  Paterson 
A  Hudson  River  Railroad  Company  and 
the  Paterson  &  Ramapo  Railroad  Com- 
pany, to  whose  rights  the  Erie  Railway 
Company  has  succeeded,  by  imposing 
upon  the  Erie  Railway  Company  a 
greater  duty,  with  respect  to  the  con- 
•tnietion    and    maintenanee    of    grade 


crossings,  than  was  imposed  upon  tl|8 
two  companies. 

West  Jersey  &  S.  R.  Co.  iit.  Wood- 
bury, 80  N.  J.  Eq.  412,  84  Atl.  1047; 
State,  Delaware,  L.  &  W.  R.  Co.,  Prose- 
cutors, V.  East  Orange,  41  N.  J.  L.  127; 
Morris  &  E.  R.  Co.  v.  Orange,  63  N.  J. 
L.  252,  43  Atl.  730,  47  Atl.  363;  Mor- 
ris Canal  &  Bkg.  Co.  v.  State,  24  N.  J. 
L.  62;  Marino  v.  Central  R.  Co.  69  N. 
J.  L.  628,  56  Atl.  306;  State,  Central 
R.  Co.,  Prosecutor,  v.  Bayonne,  51  N. 
J.  L.  428,  17  Atl.  971;  Paterson,  N.  ft 
N.  Y.  R.  Co.  V.  Nutley,  72  N.  J.  L.  123, 
59  Atl.  1032;  Hudson  County  v.  New 
York  Bay  R.  Co.  84  N.  J.  L.  354,  86  Atl. 
381;  State  v.  Lackawanna  R.  Co.  84  N. 
J.  L.  289,  86  Atl.  386. 

The  statute  violates  the  contract 
clause  and  the  due  process  clause  in 
that  it  impairs  the  obligation  of  the 
contracts  between  the  Erie  Railroad 
Company  and  the  Public  Service  Rail- 
way Company  by  altering  their  respec- 
tive rights  and  duties  as  fixed  by  the 
contracts,  in  that  it  fixes  a  maximum 
proportion  to  be  paid  by  the  Publie 
Service  Railway  Company,  without  re- 
gard to  the  terms  of  the  contract,  and 
without  regard  to  the  proportion  of  the 
danger  or  impediment  created  by  the 
Public  Service  Railway  Company. 

New  York  &  L.  B.  R.  Co.  v.  Atlantic 
Highlands  R.  B.  &  L.  B.  Electric  R.  Co. 
55  N,  J.  Eq.  522,  35  Atl.  389,  37  Atl. 
736;  Re  Saddle  River  Traction  Ca 
— -  N.  J.  —,  41  Atl.  107 ;  West  Jersey  ft 
S.  R.  Co.  V.  Atlantic  City  &  Suburban 
Traction  Co.  65  N.  J.  Eq.  613,  56  Atl. 
890;  Jersey  City,  H.  &  P.  Street  R.  Co. 
V.  New  York,  S.  &  W.  R.  Co.  62  N.  J. 
Eq.  396,  53  Atl.  709;  Watchung  R. 
Case  (unreported) ;  Re  West  End  ft  L. 
B.  R.  Co.  filed  May  7,  1896  (unreport- 
ed) ;  Re  Jersey  Central  Traction  Co. 
filed  Sept.  14,  1904  (unreported);  Be 
New  Jersey  &  H.  River  R.  &.  Ferry  Co. 
filed  Dec.  24,  1902  (unreported);  Re 
Bergen  Turnp.  Co.  dated  July  1916  (un- 
reported) Yick  Wo.  V.  Hopkins,  118  U. 
S.  356,  30  L.  ed.  220,  6  Sup.  Ct.  Rep. 
1064;  Chicago,  R.  I.  &  P.  R.  Co.  v. 
Arkansas,  219  U.  S.  453,  55  L.  ed.  290» 
31  Sup.  Ct.  Rep.  275;  Pennsylvania  R. 
Co.  V.  Ewing,  241  Pa.  581,  49  L.R.A. 
(N.S.)  977,  88  Atl.  775,  Ann.  Caa. 
191 5B,  157. 

The  statute  violates  the  14th  Amend- 
ment in  that  it  is  an  unreasonable  ex- 
ercise of  the  police  power. 

Sanitary  Dist.  v.  Chicago  ft  A.  R.  Co, 
267  111.  252,  108  N.  E.  312;  Dobbins  ▼. 
Los  Angeles,  195  U.  S.  223,  49  L.  ed. 
169,  25  Sup.   Ct.  Rep.  18;  Lawton  ▼. 
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Steele,  152  U.  S.  133,  38  L.  ed.  585,  14 
Sup.  Ct.  Rep.  499;  Holden  v.  Hardy, 
169  U.  S.  366,  42  L.  ed.  780,  18  Sup.  Ct. 
Rep.  383;  Connolly  v.  Union  Sewer  Pipe 
Co.  184  U.  S.  540,  46  L.  ed.  679,  22 
Sup.  Ct.  Rep.  431;  Otis  Elevator  Co.  v. 
Chicago,  263  lU.  419,  52  L.R.A.(N.S.) 
198,  105  N.  E.  338;  New  York  &  N.  E. 
R.  Co.  V.  Bristol,  151  U.  S.  556,  38 
L.  ed.  269,  14  Sup.  Ct.  Rep.  437;  MuUer 
V.  Oregon,  208  U.  S.  412,  419,  52  L.  ed. 
551,  554,  28  Sup.  Ct.  Rep.  324,  13  Ann. 
Cas.  957;  Bosley  v.  McLaughlin,  236  U. 
S.  385,  59  L.  ed.  632,  35  Sup.  Ct.  Rep. 
345;  Merrick  v.  N.  W.  Halsey  &  Co.  242 
U.  S.  568,  61  L.  ed.  498,  37  Sup.  Ct.  Rep. 
227;  People,  v.  Charles  Schweinler 
Press,  214  N.  Y.  395,  L.R.A.1918A,  1124, 
108  N.  E.  639,  Ann.  Cas.  1916D,  1059; 
People  V.  Williams,  189  N.  Y.  131,  12 
L.R.A.(N.S.)  1139,  121  Am.  St.  Rep. 
854,  81  N.  E.  778,  12  Ann.  Cas.  798; 
Re  West  Jersey  Traction  Co.  59  N.  J. 
Eq.  63,  45  Atl.  282;  Newark  v.  Central 
R.  Co.  73  N.  J.  Eq.  469,  67  Atl.  1009; 
Newark  v.  Erie  R.  Co.  75  N.  J.  Eq.  20, 
71  Atl.  620;  Wisconsin,  M.  &  P.  R.  Co. 
V.  Jacobson,  179  U.  S.  287,  45  L.  ed. 
194,  21  Sup.  Ct.  Rep.  115;  Washington 
ex  rel.  Oregon  R.  &  Nav.  Co.  v.  Fair- 
child,  224  U.  S.  510,  56  L.  ed.  863,  33 
Sup.  Ct.  ilep.  535;  Houston  &  T.  C.  R. 
Co.  V.  Dallas,  98  Tex.  396,  70  L.R.A. 
850,  84  S.  W.  648;  Northern  C.  R.  Co.'s 
Appeal,  103  Pa.  621;  Pennsylvania 
Schuylkill  VaUey  Co.  v.  Philadelphia 
&  R.  R.  Co.  160  Pa.  232,  28  Atl.  771; 
Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  State 
Public  Utilities  Commission,  273  111. 
210,  112  N.  E.  089;  Connecticut  Co.  w 
Stamford,  95  Conn.  26,  110  Atl.  554; 
Chicago,  M.  &  St.  P.  R.  Co.  v.  Minneap- 
olis, 238  Fed.  384;  Chicago  &  N.  W.  R. 
Co.  V.  Oehs,  249  U.  S.  416,  63  L.  ed. 
679,  P.U.R.1919D,  498,  39  Sup.  Ct.  Rep. 
343;  Re  Christensen,  43  Fed.  243; 
Grainger  v.  Douglas  Park  Jockey  Club, 
78  C.  C.  A.  199,  148  Fed.  513,  8  Ann. 
Cas.  997;  Sargent  v.  Rutland  R.  Co.  86 
Vt.  328,  85  Atl.  654;  Montana  Co.  v.  St. 
Louis  Min.  A  Mill.  Co.  152  U.  S.  160, 
38  L.  ed.  398,  14  Sup.  Ct.  Rep.  506;  Se- 
curity Trust  &  S.  V.  Co.  V.  Lexington, 
203  U.  S.  323,  51  L.  ed.  204,  27  Sup. 
Ct.  Rep.  87;  Central  of  Georgia  R.  Co. 
V.  Wright,  207  U.  S.  127,  52  L.  ed.  134, 
28  Sup.  Ct.  Rep.  47,  12  Ann.  Cas.  463; 
East  Side  Levee  A  Sanitary  Dist.  v. 
East  St.  Louis  &  C.  R.  Co.  279  111.  123, 
116  N.  E.  720;  Milwaukee  v.  Railroad 
Commission,  162  Wis.  127,  P.U.R.1916C, 
.692,  155  N.  W.  948. 

Mr.    George   S.   Hobart   argued    the 
•5  li.  ed. 


cause  and  filed  a  brief  for  plaintiff  in 
error  in  No.  35: 

The  power  to  require  an  owner  of 
property  to  make  alterations  is  limited 
by  the  requirement  that  such  altera- 
tions shall  be  reasonable  in  nature,  to 
be  determined  not  only  by  the  nature 
and  extent  of  the  alterations  required 
to  be  made,  but  by  the  expense  entailed 
in  relation  to  the  value  and  nature  of 
the  property  involved  in  the  proposed 
alterations. 

Health  Dept.  v.  Trinity  Church,  145 
N.  Y.  40,  27  L.R.A.  710,  45  Am.  St. 
Rep.  579,  39  N.  E.  833;  2  Tiedeman, 
estate  &  Federal  Control  of  Persons  & 
Property,  p.  988;  Helena  v.  Dwyer,  64 
Ark.  424.  39  L.R.A.  266,  62  Am.  St.  Rep. 
206,  42  S.  W.  1071. 

The  order  of  the  Board  of  Public 
Utility  Commissioners,  and  the  statute 
upon  which  the  same  was  based,  deny 
the  water  company  the  equal  protection 
of  the  laws,  contrary  to  the  provisions 
of  the  14th  Amendment. 

Southern  R.  Co.  v.  Greene,  216  U.  S. 
400,  54  L.  ed.  536,  30  Sup.  Ct.  Rep.  287, 
17  Ann.  Cas.  1247. 

Mr.  George  S.  Hobart  argued  the 
cause  and  filed  a  brief  for  plaintiff  in 
error  in  No.  36: 

Telegraph  lines,  when  extending 
through  different  states,  are  instru- 
ments of  intei*state  commerce,  and  the 
messages  passing  over  such  lines  from 
one  state  to  another  constitute  a  por- 
tion of  such  commerce. 

Pensacola  Teleg.  Co.  v.  Western  U. 
Teleg.  Co.  96  U.  S.  1,  24  L.  ed.  708; 
Western  U.  Teleg.  Co.  v.  Texas,  105  U. 
S.  460,  26  L.  ed.  1067;  Western  U. 
Teleg.  Co.  v.  Pendleton,  122  U.  S.  347, 
30  L.  ed.  1187,  1  Inters.  Com.  Rep.  306, 
7  Sup.  Ct.  Rep.  1126;  Western  U.  Teleg. 
Co.  V.  James,  162  U.  S.  650,  40  L.  ed. 
1105,  16  Sup.  Ct.  Rep.  934;  Western  U. 
Teleg.  Co.  v.  Kansas,  216  U.  S.  1,  54 
L.  ed.  355,  30  Sup.  Ct.  Rep.  190;  West- 
ern U.  Teleg.  Co.  v.  Commercial  Mill. 
Co.  ?18  U.  S.  406,  54  L.  ed.  1088.  36 
L.R.A.(N.S.)  220,  31  Sup.  Ct.  Rep.  59, 
21  Ann.  Cas.  815;  Western  U.  Teleg. 
Co.  V.  Crovo,  220  U.  S.  364,  55  L.  ed. 
498,  31  Sup.  Ct.  Rep.  399;  Western  U. 
Teleg.  Co.  v.  Brown,  234  U.  S.  542,  58 
L.  ed.  1457,  34  Sup.  Ct.  Rep.  955,  5  N. 
C.  C.  A.  1024;  Gardner  v.  Western  U. 
Teleg.  Co.  145  C.  C.  A.  399,  231  Fed. 
405. 

The  order  under  review  and  the  stat- 
ute upon'  which  the  same  is  based  im- 
pose a  burden  upon  the  interstate  traf- 
fic of  the  telegraph  company. 
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Pensacola  Teleg.  Co.  v.  Western  U.  telegraph    company    the    eqnal    protee- 

Teleg.  Ck>.  96  U.  S.  1,  24  L.  ed.  708;  tion  of  the  laws. 

Western  U.  Teleg.  Co.  v.  Texas,  105  U.  Southern  R.  Co.  v.  Greene,  216  U.  EL 

S.   460,   26   L.   ed.   1067;    Western   U.  400,  54  L.  ed.  536,  30  Sup.  Ct.  B^.  287^ 

Teleg.  Co.  v.  Pendleton,  122  U.  S.  347,  17  Ann.  Cas.  1247. 

30  L.  ed.  1187,  1  Inters.  Com.  Rep.  306,  The  order  and  the  statute  impair  the 

7  Sup.  Ct.  Rep.  1126;  Western  U.  Teleg.  obligation  of  the   tele^aph  company'a 

Co.  .V.  James,  162  U.  S.  650,  40  L.  ed.  contracts  with  the  Erie  Railroad  Cooi* 

1105,  16  Sup.  Ct.  Rep.  934;  Western  U.  pany. 

Teleg.  Co.  v.  Kansas,  216  U.  S.  1,  54  Pensacola  Teleg.  Co.  v.  Western  U» 
L.  ed.  355,  30  Sup.  Ct.  Rep.  190;  West-  Teleg.  Co.  96  U.  S.  1,  24  L.  ed.  708; 
crn  U.  Teleg.  Co.  v.  Commercial  Mill.  State,  Hudson  Teleph.  Co.,  Prosecutor^ 
Co.  218  U.  S.  406,  54  L.  ed.  1088,  36  v.  Jersey  City,  49  N.  J.  L.  303,  60  Am. 
L.R.A.(N.S.)  220,  31  Sup.  Ct.  Rep.  59,  Rep.  619,  8  Atl.  123;  PhUlipsburg  Elee- 
21  Ann.  Cas.  815;  Western  U.  Teleg.  trio  Lighting,  Heating  A  P.  Co.  v.  Phil- 
Co.  V.  Crovo,  220  U.  S.  364,  55  L.  ed.  lipsburg,  66  N.  J.  L.  505,  49  Atl.  445^ 
498,  31  Sup.  Ct.  Rep.  399 ;  Western  U.  United  Electric  Co.  v.  Bayonne,  73  N .  J. 
Teleg.  Co.  v.  Brown,  234  U.  S.  542,  58  L.  410,  63  Atl.  996;  Owensboro  v.  Cum* 
L.  ed.  1457,  34  Sup.  Ct.  Rep.  955,  5  berland  Teleph.  &  Teleg.  Co.  230  U.  8. 
N.  C.  C.  A.  1024;  Postal  Teleg.-Cable  59,  66,  57  L.  ed.  1389,  1393,  33  Sup.  Ct 
Co.  V.  Baltimore,  24  L.R.Al.  161,  note.  Rep.  988. 

The  improvement  ordered  is  attempt-  ^^    q^         q    Hobart   argued    tli# 

ed  to  be  justified  on  the  theory  that  it  ^^^g^  ^^  f^^^  ^  brief  for  plaintiff  Ib 

wiU    remove   danger    to    public    safety  ^^^  ^  ^o.  37: 

and  impediment  to  pubhe  travel  on  the  ^^  individual  or  a  corporation  is  en- 

public  streets.     It  is  therefore  neither  ^54^^^  ^^  ^^^^i^^  compen^tion  for  in- 

more  nor  less  than  an  improvement  of  terference  with   switch  connections  or 

the  public  streets.    It  should,  therefore,  ^^her    shipping    facilities,    due    to    m 

be  paid  for  either  by  assessments  for  ^^ange  in  the  location  or^rade  of  mafan 

special  benefits  or  by  general  taxation,  j^^  tracks 

State,  New  Jersey  R.&Transp.  Co.,  Chicago,*  S.  P.  &  C.  R.  Co.  ▼.  Me- 

Prosecutor,  v.  Newark,  27  N.  J.  L.  185;  q^^^^  1^4  ^o.  282,  15  8.  W.-931;  New 

State,  Moms  ft  E.  R.  Co.,  Prosecutors,  York,  N.  H.  ft  H.  R.  Co.  v.  Blacker^ 

V.  Jersey  City,  36  N.  J.  L.  66^tate,  j^g  ^^^^   335  59  j^   jj  i020;  Chicago, 

New  Jersey  R.  ft  T^ansp.  Co.,  P^secu-  p;^  gt.  L.  R.  Co.  v.  Wolf,  137  Dl.  18), 

tor,  T.  Elizabeth,  37  N.  J.  U  330;  Da-  37  N.  E.  78;  Chicago  v.  Walker,  251  IB. 

VIS  V.  Newark,  54  N.  J.  L.  144,  23  Atl.  g29   96  N.  E.  536. 

mV        XXX.         I..X               3  The  case  is  analogous  to  a  comiral- 

The    statuto    is    arbitrary    and    ca-  gory  payment  of  a  special  tax  or  asMtt- 

pricious.      ,    ^  __   _    „    _,          «  .  ^  ,  ment  for  the  benefit  of  the  general  pub- 

ifi?''n    R^'l^ift  ?«  f  ^i    V'ld^qln'  ^i«  ^^^^^"^  *°y   corresponding  beneSt. 

JS   !?•  ^\^^'  ^^  ^  ^^'        '         ^^'  State,  New  Jersey  R.  ft  Transp.  0©., 

Ct.  Rep.  437.  Prosecutor,  v.  Newark,  27  N.  J.  L.  186; 

A    hearing   in    its   very    essence   de-  g^ate,  Morris  ft  E.  R.  Co.,  Prosecutoi^ 

mands   that   he   who   is   entitled   to   it  ^   j           q.^      35  j^    j^  l   56;  State, 

shall    have    the    right    to    support    his  ^^^  j^^    ^;  ^  rpransp.  Co.,  Prosacu- 

aUegations  by  argument,  however  brief,  ^          Elizabeth,  37  N.  J.  L.  330;  Da- 

and^^if  need  be,  by  proof,  however  m-  ^.^'  ^   ^^^^^^^  ^  j^   j   j^  ^^^  33'  j^^ 

Londoner  v.  Denver,  210  U.  S.  373,  276'   Houck   v.   JUtle   River  Dramag 

386,  52  L.  ed.  1103,  1112,  28  Sup.  Ct.  ^'^^'  f^  ^'  ^'  .f^'^  ,.^  q^Sv  %  ? 

P    '   7nft  Sup.   Ct.  Rep.  58;   Myles  Salt   Co.   ?. 

tL  ac«o,.f;Xn  nf  .  .\^ht  nn  fi.«  nn^f  ^^eria  ft  S.  M.  Drainage  Dist.  239  D.  8. 

The  assertion  of  a  right  on  the  part  g  g^  l.  ed.  392,  L.R.A.1918E.  190, 

of  the  legislature  to  take  the  property  a       rjt  R       204 

of  one  citizen  and  transfer  it  to  an-  "P^     J'    ^tection    of    the    Uws 

»«■"'  .r*"  ur'  •*.          .««°'Pen«»t.on,  subjection  to  equal  laws,  apply. 

where  the  public  interest  »  not  promot-  ^^.^^  ^  ^j,  .^  t^e  same  situatioi/ 

ed  thereby,  is  claiming  a  despotic  pow-  l^^jhem  R.  Co.  v.  Greene.  216  U.S. 

er,    and    one    inconsistent    with    every  ^  ^^    53g    3^   g        ^t.  Bepu 

just  principle  and  fundamental  maxim  '  ^^  ^^^   ^^  {^^        *'           *~»" 

of  a  free  government.  ' 

15  Cyc.  678,  679.  Mr.    Oeorge    S.    Hobwrt   argued    th* 

The  order  and  the  statute  deny  to  the  eause,  and,  with  Mr.  William  B.  Qoor- 

SaS  964  O.  8. 
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lej,  filed  m  brief  for  pUintiSt  in  error  ment  on  property  ot  the  eompan;  for 
in  No*.  38  and  39:  Bpecial  benefiU. 

If  tbe  order  means  that  either  Morris  State,  Morris  ft  E.  B.  Co.,  Prosecn- 
ft  Company  or  the  railroad  eompany  ia  tors,  v.  Jersey  City,  36  N.  J.  L.  56; 
requirod  to  make  a  violeot  change  in  State,  New  Jersey  R.  &  Transp.  Co., 
the  location  of  the  plant  of  Morris  &  Prosecotor,  v.  Elizabeth,  37  N.  J.  L. 
Company  it  is,  to  that  extent,  clearly  330;  Davis  t.  Newarlc,  54  K.  J.  L.  144, 
invalid.  23  Atl.  276. 

Potter  V.  Pnblie  Utility  Comrs.  89  The  order,  so  far  as  it  relates  to  the 
N.  J.  L.  157,  98  Atl.  30.  street  railway  company,  is  not  a  legit- 

Tha  order  directing  the  eonstmction  imate  exercise  of  the  police  power, 
of  a  new  crossing  at  Mont^mery  License  Cases,  5  How.  583,  12  L.  ed. 
street  as  a  substitute  for  tbe  present  292;  Com.  v.  Alger,  7  Cush.  65;  Re  Ja- 
erossing  at  Franklin  street,  600  feet  cobs,  98  N.  Y.  98,  50  Am.  Rep.  636; 
distant,  ia  an  unwarranted  exercise  of  Atchison,  T.  ft  B.  F.  R.  Co.  v.  Vos- 
power  and  invalid.  burg,    238    U.    S.    56,    59    L.    ed.    1199, 

Van  Uorne  v.  Newark  Pass.  R.  Co.  L.R.A.1915E,  953,  35  Snp.  Ct.  Rep. 
•48  N.  J.  Eq.  332,  21  AU.  1034;  Lahr  v.  675;  Freund,  Pol.  Power,  §  612;  Max- 
Metropolitan  Elev.  B.  Co.  104  N.  T.  well  v.  Ooetschius,  40  N.  J.  L.  383,  388, 
268,  10  N.  E.  528.  20  Am.  Rep.  242. 

Abutting  property  owners  on  the  Property  lawful  in  itself,  and  being 
part  of  li^anklin  street  which  the  or-  lawfully  used,  is  not,  nor  is  its  use,  a 
der  now  under  review  directs  to  be  va-  nuisance ;  and  consequently  the  owner 
«ated  are  entitled  to  subject  such  order  cannot  be  compelled  by  tbe  police  pow- 
to  judieial  scrutiny.  er  to  abandon  or  change  the  use  of  it, 

Beeeher  v.  Newark  Street  &  Water  or  to  change  its  location,  or  destroy  it, 
Comrs.  64  N.  J.  L.  475,  46  Atl.  166,  a£-  at  his  own  expense, 
firmed  in  65  N.  J.  L.  307,  47  Atl.  466;  Kincbman  v.  Paterson  Horse  R.  Co. 
MorriB  ft  C.  Dredging  Co.  v.  Jersey  17  N.  J.  Eq.  77,  86  Am.  Dec.  252;  Grey 
City,  64  N.  J.  L.  142,  45  Atl.  917;  Lam-  ei  rel.  Simmons  v.  Paterson,  60  N-  J. 
bert  T.  Paterson,  72  N.  J.  L.  437,  60  Atl.    Eq.  388,  48  L.H.A.  717,  83  Am.  St.  Rep. 

"■  ■         "  '  —  "     -     g42,  45  Atl.  995;  State  v.  Erie  R.  Co. 

84  N.  J.  L.  661,  46  L.R.A.{N.S.)   117, 
„      ^    ,       „    „     ,         ,  ,87  Atl.  141;  Mugler  v.  Kansas,  123  U. 

Mr    Chajlw  E.   Hughes  also  argued    g.  623,  31  L.  ed.  205,  8  Sup.  Ct.  Rep. 
for  plaintiffs  in  error  in  Nos.  35-39.        273;  Vreeland  v.  Forest  Park  Beserva- 
Mr.  Frank  Bergen  argued  the  cause    ^10°  Commission,  82  N.  J.  Eq.  349,  46 
and  filed  a  brief  for  plaintiff  in  error    L,R.A.{N.S.)    1062,    87    Atl.   435,    Ana. 
in  No.  40:  Cas.     191SB,     1153;     Boyd     v.     United 

The  order  under  review,  so  far  aa  it    States,  116  U.  S.  635,  29  L.  ed.  754,  6 
relates  to   the  street  railway  eompany    Sup.  Ct.  Rep,  524. 
is  an  invalid  effort  to  exercise  the  pow-       Messrs.    L.    Edward    Hemnann    and 
er  of  taxation.  Frank   H.    Sommer  argued   the   cause, 

State,  New  Jersey  R.  ft  Transp.  Co..  and,  with  Mr.  Francis  Scott,  filed  a 
ftoseootor.v  Newark,  27  N.  J.  L.  185;  brief  for  defendants  in  error: 
?°"l=o  o  ^-  .;'■  ?**1^'^'  ^2  *^;,''-  The  common  law  imposes  upon  a  rail- 
tA\.  d5J;  btate,  Moms  ft  E.  B.  Co.,  road  company  the  duty  to  maintain  the 
Proseeutor,  t.  Minton,  23  N.  J.  L.  529;  public  highways  where  they  cross  the 
State,  Agens,  Prosecutor,  v.  Newark,  railroad,  in  condition  for  ssfe  and  con- 
37  N.  J.  L.  415,  18  Am.  Rep.  729;  Tide-  venient  use  at  all  times  and  under  all 
water  Co.  v.  Coster,  18  N.  J.  Eq.  519,  circumstances.  This  duty  is  continuing 
90  Am.  Dee.  634;  Bernards  Twp.  v.  and  extends  to  the  separation  of  the 
Allen,  61  N.  J.  L.  228,  39  AtL  716;  Van  grades  of  the  public  highway  and  the 
Cleve  V.  Passaic  Valley  Sewerage  railroad  whenever  such  separation  is 
Comrs.  71  N.  J.  L.  674,  108  Am.  St.  reasonably  necessary  for  safety  and  con- 
Rep.  754,  60  Atl.  214;  State,  Lydecker,  venience.  The  duty  applies  alike  to 
Prosecutor,  v.  Drainage  ft  Water  Comrs.  highw  ays  in  existence  when  the  rail- 
41  N.  J.  L.  154;  State,  Baldwin,  Prose-  road  was  laid  out  and  to  those  con- 
cntor,  y.  Fuller,  39  N.  J.  L.  576.  stracted  later. 

The  requirement  in  the  order  that  the  State  ex  rel.  Clara  City  v.  Oreat 
street  railway  company  shall  pay  10  Northern  B.  Co.  130  Minn.  480,  L.R.A. 
per  cent  of  the  cost  of  abolishing  the  1918D,  1153.  153  N.  W.  879;  State  ex 
three  grade  erossinffa  ig  not  an  asstfa-  rel.  St.  Paul  v.  M.  Transfer  R.  Co.  80 
«5  li.  ed.  »« 
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Minn.  108,  50  L.R.A.  656,  83  N.  W.  32; 
State  ex  rel.  St.  Paul  v.  Chieago,  M.  A 
St.  P.  B.  Co.  122  Minn.  280,  142  N.  W. 
312;  Wabash  R.  Co.  v.  Railroad  Com- 
mission, 176  Ind.  428,  95  N.  £.  673; 
State  ex  rel.  Minneapolis  v.  St.  Paul, 
M.  &  M.  R.  Co.  98  Minn.  380,  28  L.R.A. 
(N.S.)  298,  120  Am.  St.  Rep.  581,  108 
N.  W.  261,  8  Ann.  Cas.  1047;  Qark  v. 
Elizabeth,  61  N.  J.  L.  575,  40  Atl.  616, 
737;  Palmyra  v.  Pennsylvania  R.  Co. 
62  N.  J.  £q.  614,  50  Atl.  369. 

The  laws  of  New  Jersey  impose  upon 
railroad  companies  operating  within 
the  state  a  oontinuing  duty  at  all  times 
and  under  all  circumstances  to  keep  the 
public  highways,  where  they  cross  the 
railroad,  in  a  condition  fit  for  safe  and 
convenient  use.  The  duty  so  imposed 
is  applicable  alike  to  public  highways 
existing  at  the  time  of  the  laying  out 
of  the  railroad,  or  later  extended  there- 
over. 

South  Amboy  v.  Pennsylvania  R.  Co. 

76  N.  J.  Eq.  57,  73  Atl.  852,  same  case 

77  N.  J.  £q.  244,  76  Atl.  1038;  Central 
R.  Co.  V.  State,  32  N.  J.  L.  220;  State 
V.  Lackawanna  R.  Co.  84  N.  J.  L.  293, 

86  Atl.  386. 

The  Grade  Crossing  Elimination  Act, 
under  which  the  proceedings  which  ter- 
minated in  the  judgments  here  under 
review  were  initiated,  simply  provides 
a  definite  method  of  enforcing  the  duty 
imposed  by  the  common  law,  the  pro- 
visions of  the  charters,  and  the  pro- 
visions of  the  General  Railroad  Act,  in 
specific  cases. 

Hudson  County  v.  Central  R.  Co.  68 
N.  J.  Eq.  500,  59  Atl.  303. 

The  source  of  the  state's  authority  to 
adopt  regulations  for  public  safety  at 
grade  crossings  is  the  police  power  of 
the  state. 

Pittsburg  &  C.  R.  Co.  v.  Southwest 
Pennsylvania  R.  Co.  77  Pa.  173;  Morris 
&  E.  R.  Co.  V.  Orange,  63  N.  J.  L.  258, 
43  Atl.  730,  47  Atl.  363. 

The  elimination  of  grade  crossings  is 
within  the  scope  of  this  power. 

New  York  &  N.  E.  R.  Co.  v.  Bristol, 
151  U.  S.  556,  38  L.  ed.  269,  14  Sup. 
Ct.  Rep.  437;  Norwood  v.  New  York  & 
N.  E.  R.  Co.  161  Mass.  259,  37  N.  E. 
199;  Illinois  R.  Co.  v.  Copiah  County, 
81  Miss.  685,  33  So.  502;  St.  Louis  &  S. 
P.  R.  Co.  V.  Fayetteville,  75  Ark.  534, 

87  S.  W.  1174;  Cincinnati,  L  A  W.  R. 

Co.  v.  Connerville,  218  U.  S.  336,  54  L. 

ed.  1060,  31  Sup.  Ct.  Rep.  93,  20  Ann. 

Cas.  1206;  Missouri  P.  R.  Co.  v.  Omaha, 

235  U.  S.  121,  127,  59  L.  ed.  157,  160, 

35  Sup.  Ct.  Rep.  82. 
880 


The  Grade  Crossing  Elimination  Aet 
and  the  order  of  the  Board  of  Publie 
Utility  Commissioners,  made  in  pur- 
suance thereof,  impose  upon  the  rail- 
road company  part  of  the  cost  of  the 
separation  of  grades.  Neither  the  aet 
nor  the  order  is  obnoxious  in  this  par- 
ticular to  the  due  process  clause  of  the 
Constitution. 

New  York  &  N.  E.  R.  Co.  v.  Bristol, 
151  U.  S.  556,  38  L.  ed.  269,  14  Sup.  Ct. 
Rep.  437;  Chicago,  B.  &  Q.  R.  Co.  ▼. 
Illinois,  200  U.  S.  561,  50  L.  ed.  596, 
26  Sup.  Ct.  Rep.  341;  Chicago,  M.  ft 
St.  P.  R.  Co.  V.  Minneapolis,  232  U.  S. 
430,  58  L.  ed.  671,  34  Sup.  Ct.  Rep.  400; 
Denver  &  R.  G.  R.  Co.  v.  Denver,  250 
U.  S.  241,  63  L.  ed.  958,  39  Sup.  Ct 
Rep.  450. 

Both  the  statute  and  order  relate  to 
highways  existing  at  the  time  of  the 
construction  of  the  railroad  and  to 
highways  laid  out  thereafter.  In  this 
respect  neither  the  order  nor  the  stat- 
ute is  obnoxious  to  the  due  process 
clause  of  the  Constitution. 

State  ex  rel.  Minneapolis  v.  St.  Paul* 
M.  &  M.  R.  Co.  98  Minn.  380,  28  L.R.A. 
(N.S.)  293,  120  Am.  St.  Rep.  581,  108 
N.  W.  261,  8  Ann.  Cas.  1047;  Northern 
P.  R.  Co.  V.  Minnesota,  208  U.  S.  5^ 
52  L.  ed.  630,  28  Sup.  Ct.  Rep.  341; 
Chicago,  M.  &  St.  P.  R.  Co.  v.  Minne- 
apolis, 232  U.  S.  428,  58  L.  ed.  671,  34 
Sup.  Ct.  Rep.  400. 

The  statute  provides  for  the  imposi- 
tion of  not  exceeding  10  per  cent  of  the 
cost  directly  chargeable  to  the  elimina- 
tion of  the  crossings  used  by  the  street 
railway  company,  upon  that  company. 
The  order  made  in  pursuance  of  tho 
statute  imposes  10  per  cent  of  such 
costs  upon  the  street  railway  company* 
Neither  the  statute  nor  the  order  in  this 
respect  is  obnoxious  to  the  due  process 
clause  of  the  Constitution. 

Missouri  P.  R.  Co.  v.  Omaha,  235  U. 
S.  121,  59  L.  ed.  157,  35  Sup.  Ct.  Rep. 
82;  Northern  P.  R.  Co.  v.  Puget  Sound 
&  W.  H.  R.  Co.  250  U.  S.  332,  63  L.  ed. 
1013,  39  Sup.  Ct.  Rep.  474 ;  Public  Serv- 
ice R.  Co.  V.  Public  Utility  Comrs.  89 
N.  J.  L.  24,  98  Atl.  28,  affirmed  in  00 
N.  J.  L.  716,  103  Atl.  1054;  Detroit, 
Ft.  W.  &  B.  I.  R.  Co.  V.  Railroad  Com- 
missioner  (Detroit,  Ft.  W.  &  B.  I.  B. 
Co.  V.  Osborn)  127  Mich.  219,  62  L.RJL 
149,  86  N.  W.  842;  Fitchburg  v.  Boston 
&  M.  R.  Co.  203  Mass.  304,  89  N.  E. 
438. 

The  statute  requires  that  changes  in, 
or  the  removal  of,  the  property  or  con- 
structions of  any  telegraph,  water,  ets.9 
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eompany,  shall  be  made  by  raeh  com- 
pany at  its  own  expense.  The  order 
made  in  piirsuance  of  the  statute  re- 
quires snch  changes.  Neither  the  stat- 
ute nor  the  order  is,  on  this  account, 
obnoxious  to  the  due  process  clause  of 
the  Constitution. 

Water  Comrs.   v.  Hudson,  13  N.   J. 
Eq.   420;   Re  Deering,  93  N.   Y.   361; 
Stillwater  Water  Co.  v.  Stillwater,  50 
Minn.  498,  52  N.   W.   893;  Detroit  v. 
Ft.  W.  ft  E.  R.  Co.  90  Mich.  646,  51  N. 
W.  688;  Columbus  Gaslight  ft  Coke  Co. 
V.  Columbus,  50  Ohio  St.  65,  19  L.R.A. 
510,  40  Am.  St.  Rep.  648,  33  N.  E.  292; 
Natick  Gaslight  Co.  v.  Natick,  175  Mass. 
246,  56  N.  E.  292;  New  England  Teleph. 
d  Teleg.  Co.  v.  Boston  Terminal  Co.  182 
Mass.  397,  65  N.  E.  835;  Anderson  v. 
FnUer,  51  Fla.  380,  6  L.R.A.(N.S.)  1026, 
120    Ajn.    St.    Rep.    170,    41    So.    684; 
Seranton  Gas  ft  Water  Co.  v.  Scranton 
City,  214  Pa.  586,  6  L.R.A.(N.S.)  1033, 
64  Atl.  84,  6  Ann.  Cas.  388 ;  Indianapolis 
w.  Indianapolis  Light  ft  Heat  Co.  177 
Ind.  396,  95  N.  E.  246;  Walker  v.  North 
Bergen  Twp.  84  N.  J.  L.  248,  86  Atl. 
63;  New  Orleans  Gaslight  Co.  v.  Drain- 
age Commission,  197  U.  S.  453,  49  L. 
ed.  831,  25  Sup.  Ct.  Rep.  471. 

The  statute  requires  that  the  order 
made  thereunder  shall  be  directed  to 
"the  company  operating  such  railroad. 
The  order  made  in  pursuance  of  the 
statute  was  directed  to  the  Erie  Rail- 
iroad  Company,  the  company  operating 
such  rulroad.  Neither  the  statute  nor 
the  order  in  this  respect  was  obnoxious 
to  the  due  process  clause  of  the  Con- 
stitntion. 

Lee  V.  Smith,  42  Ohio  St.  458,  51  Am. 
Kep.  839;  Scott  v.  Harvey,  105  Pa.  222, 
SI  Am.  Rep.  201;  Baltimore  ft  0.  R.  Co. 
V.  Walker,  45  Ohio  St.  577,  16  N.  E. 
^75;  Buffalo   Stone   ft   Cement    Co.    v. 
X)elRware,  L.  ft  W.  R.  Co.  130  N.  Y 
162,  29  N.  E.  121 ;  Westbrook's  Appeal, 
57  Conn.  95,  17  Atl.  368. 
,  Neither  the  Grade  Crossing  Elimina- 
tion Act  nor  the  order  made  in  pur- 
^nanee  thereof  impaired  the  obligation 
of  any  contract  between  the  state  and 
^be  railroad  companies. 

Minneapolis  ft  St.  L.  R.  Co.  v.  Em- 
Jons,  149  U.  S.  364,  37  L.  ed.  769,  13 
Sup.  Ct.  Ren.  870;  Chicago,  B.  ft  Q.  R. 
Co.  V.  Nebraska,  170  U.  S.  57,  42  L.  ed. 
^48,  18  Sup.  Ct.  Rep.  513;  Northern 
P.  R.  Co.  V.  Minnesota,  208  U.  S.  583, 
S2  L.  ed.  630,  28  Sup.  Ct.  Rep.  341 ; 
Texas  ft  N.  0.  R.  Co.  v.  Miller,  221  U. 
S.  408,  55  L.  ed.  789,  31  Sup.  Ct.  Rep. 
534;  Denver  ft  R.  G.  R.  Co.  v.  Denver, 
250  U.  S.  241,  63  L.  ed.  958,  39  Sup. 
15  Ii.  ed. 


Ct  Rep.  450;  Morris  ft  E.  R.  Go.  ▼. 
Orange,  63  N.  J.  L.  253,  43  Atl.  730,  47 
Atl.  363;  New  York  ft  N.  E.  R.  Co.  v. 
Bristol,  62  Conn.  527,  26  Ail.  122,  151 
U.  S.  556,  38  L.  ed.  269, 14  Sup.  Ct.  Rqs. 
437;  Waterbury  v.  Central  Vermont  6. 
Co.  93  Vt.  461,  108  Atl.  423. 

Neither  the  Grade  Crossing  Elimina- 
tion Act  nor  the  order  made  in  pur- 
suance thereof  contravenes  the  contract 
clause  of  the  Constitution  by  reason  of 
the  effect  thereof  upon  the  contracts 
embodied  (a)  in  the  leases  of  the  rail- 
roads and  ft*anchises,  or  (b)  the  con- 
tracts between  the  railroad  companies 
and  the  holder  of  their  obligations  and 
securities,  or  (c)  the  contracts  between 
the  railroad  companies  and  other  utility 
companies  occupying  the  public  high- 
ways and  crossing  the  railroad,  or  (d) 
the  contracts  between  the  railroad  com- 
panies and  others  for  switch  connections 
and  service. 

Manigault  v.  Springs,  199  U.  S.  473, 
50  L.  ed.  274,  26  Sup.  Ct.  Rep.  127  ^ 
Union  Dry  Gh>ods  Co.  v.  Georgia  Pub- 
lic Service  Corp.  248  U.  S.  372,  63  L. 
ed.  309,  P.U.R.1919C,  60,  39  Sup.  Ct. 
Rep.  117;  Hudson  County  Water  Co. 
V.  McCarter,  209  U.  S.  349,  357,  52  L. 
ed.  828,  28  Sup.  Ct.  Rep.  529,  14  Ann. 
Cas.  560;  Louisville  ft  N.  R.  Co.  v.  Mott- 
ley,  219  U.  S.  467,  482,  55  L.  ed.  297, 
304,  34  L.R.A.(N.S.)  671,  31  Sup.  Ct 
Rep.  265;  Legal  Tender  Cases,  12  Wall. 
457,  550,  561,  20  L.  e^.  287,  312,  313  j 
Chicago,  B.  ft  Q.  R.  Co.  v.  McGnire,  219 
U.  S.  567,  55  L.  ed.  328,  31  Sup.  Ct.  Rep. 
259;  Atlantic  Coast  Line  R.  Co.  v. 
Goldsboro,  232  U.  S.  548,  558,  58  L. 
ed.  721,  726,  34  Sup.  Ct.  Rep.  364;  RaU 
ft  River  Coal  Co.  v.  Taple,  236  U.  S. 
338,  349,  59  L.  ed.  607,  615,  35  Sup.  Ct. 
Rep.  362;  Swift  v.  Delaware,  L.  ft  W.  R. 
Co.  66  N.  J.  Eq.  34,  57  Atl.  456,  66  N. 
J.  Eq.  452,  58  Atl.  939;  Branson  ▼. 
Philadelphia,  47  Pa.  329;  Asher  ▼. 
Hutchinson  Water,  Light  ft  P.  Co.  66 
Kan.  496,  61  L.R.A.  52,  71  Pac.  813; 
New  York,  N.  H.  ft  H.  R.  Co.'s.  Appeal, 
75  Conn.  264,  53  Atl.  314;  Re  Grade 
Crossing  Comrs.  209  N.  Y.  139,  102  N.  E. 
552;  Otis  Elevator  Co.  v.  Chicago,  263 
III.  419,  52  L.R.A.(N.S.)  192,  105  N.  E. 
338. 

Neither  the  Grade  Crossing  Elimina- 
tion Act  nor  the  order  made  in  pur- 
suance thereof  imposes  a  direct  burden 
upon  or  interferes  with  the  regulation 
of  interstate  commerce,  in  violation  of 
the  commerce  clause. 

Smith  V.  Alabama^  124  U.  S.  465,  31 
L.  ed.  508,  1  Inters.  Com.  Rep.  804, 
8  Sup.  Ct.  Rep.  564;  Nashville,  C.  ft  St. 
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L.  R.  Co.  V.  Alabama,  128  U.  S.  96,  32 
L.  ed.  352,  2  Inters.  Com.  Rep.  238,  9 
Sup.  Ct.  Rep.  18 ;  Hennington  v.  Georgia, 
163  U.  S.  299,  41  L.  ed.  166,  16  Sup.  Ct. 
Rep.  1086;  New  York,  N.  H.  &  H.  R. 
Co.  V.  New  York,  166  U.  S.  628,  41  L. 
ed.  853,  17  Sup.  Ct.  Rep.  418;  Chicago, 
M.  &  St.  P.  R.  Co.  V.  Solan,  169  U.  S. 
133,  42  L.  ed.  688,  18  Sup.  Ct.  Rep. 
289;  Chicago,  R.  I.  &  P.  R.  Co.  v. 
Arkansas,  219  U.  S.  453,  55  L.  ed.  290, 
31  Sup.  Ct.  Rep.  275;  Minnesota  Rate 
Cases  (Simpson  v.  Shepard)  230  U.  S. 
350,  57  L.  ed.  1511,  48  L.R.A.(N.S.) 
1151,  33  Sup.  Ct.  Rep.  729,  Ann.  Cas. 
1916A,  18;  South  Covington  &  C.  Street 
R.  Co.  V.  Covington,  235  U.  S.  537,  59 
L.  ed.  355,  L.R.A.1915F,  792,  P.U.R. 
1915A,  231,  35  Sup.  Ct.  Rep.  158;  St. 
Louis,  I.  M.  &  S.  R.  Co.  v.  Arkansas, 
240  U.  S.  518,  60  L.  ed.  776,  36  Sup.  Ct. 
Rep.  443;  Vandalia  R.  Co,  v.  Public 
Service  Commission,  242  U.  S.  255,  61 
L.  ed.  276,  P.U.R.1917B,  1004,  37  Sup. 
Ct.  Rep.  93;  South  Covington  &  C. 
Street  R.  Co.  v.  Kentucky,  252  U.  S. 
399,  64  L.  ed.  631,  40  Sup.  Ct.  Rep.  378. 

The  police  power  of  the  state  is,  under 
the  Constitution,  when  exerted  in  the 
interest  of  public  safety,  unlimited,  ex- 
cept by  the  requirement  that  the  exer- 
cise thereof  be  not  merely  capricious 
and  wanton.  Neither  the  Grade  Cross- 
ing Elimination  Act  nor  the  order  made 
in  pursuance  thereof  is,  in  any  aspect, 
capricious  or  wanton. 

New  York  &  N.  E.  R.  Co.  v.  Bristol, 
151  U.  S.  556,  38  L.  ed.  269,  14  Sup.  Ct. 
Rep.  437;  Erie  R.  Co.  v.  Williams,  233 
U.  S.  685,  58  L.  ed.  1155,  51  L.R.A. 
(N.S.)  1097,  34  Sup.  Ct.  Rep.  761; 
Washington  ex  rel.  Oregon  R.  &  Nav. 
Co.  V.  Fairchild,  224  U.  S.  510,  56  L. 
ed.  863,  32  Sup.  Ct.  Rep.  535;  Health 
Dept.  V.  Trinity  Church,  145  N.  Y.  32, 
27  L.R.A.  710,  45  Am.  St.  Rep.  579,  39 
N.  E.  833;  Woodruff  v.  New  York  & 
N.  E.  R.  Co.  59  Conn.  63,  20  Atl.  17; 
Pennsylvania  R.  Co.  v.  Ewing,  241  Pa. 
581,  49  L.R.A.(N.S.)  977,  88  Atl.  775, 
Ann.  Cas.  1915B,  157;  Chicago  &  A.  R. 
Co.  V.  Tranbarger,  238  U.  S.  67,  59  L. 
ed.  1204,  35  Sup.  Ct.  Rep.  678;  Mis- 
souri P.  R.  Co.  v.  Kansas,  216  U.  S.  262, 
54  L.  ed.  472,  30  Sup.  Ct.  Rep.  330; 
Sullivan  v.  Shreveport,  251  U.  S.  169, 
64  L.  ed.  205,  40  Sup.  Ct.  Rep.  102; 
Milwaukee  Electric  R.  &  Light  Co.  v. 
Wisconsin,  252  U.  S.  100,  64  L.  ed.  476, 

10  A.L.R.  892,  40  Sup.  Ct.  Rep.  306; 
Atlantic  Coast  Line  R.  Co.  v.  North 
Carolina  Corp.  Cdtoimission,  206  U.  S. 
1,  51  L.  ed.  933,  27  Sup.  Ct.  Rep.  585, 

11  Ann.  Caa.  398;  Chioago,  B.  A  Q.  R. 
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Co  V.  Nebraska,  170  U.  8.  57,  42  L 
ed.  948,  18  Sup.  Ct.  Rep.  513. 

It  does  not  follow  that  an  exercise  of 
the  police  power  of  the  state  ia  limited 
by  a  requirement  that  compensation  be 
made  for  such  changes  when  exerted  in 
the  interest  of  public  safety.        « 

St.  Louis  &  S.  F.  R.  Co.  v.  Fayette- 
ville,  75  Ark.  534,  87  S.  W.  1174;  At- 
lantic  Coast  Line  R.  Co.  v.  Goldsbote^ 
232  U.  S.  548,  58  L.  ed.  721,  34  Siq^ 
Ct.  Rep.  364. 

There  is  a  fundamental  distinetioa  be* 
tween  the  police  power  exerted  in  regu- 
lation of  rates  exacted  in  the  eondnet 
of  enterprises  affected  with  a  publie  in- 
terest and  the  police  power  exerted  in 
the  interest  of  public  safety. 

Atlantic  Coast  Line  R.  Co.  v.  North 
Carolina  Corp.  Commission,  206  U.  8« 
1,  26,  51  L.  ed.  933,  945,  27  Sup.  Ct 
Rep.  585,  11  Ann.  Cas.  398;  Missonri 
P.  R.  Co.  V.  Kansas,  216  U.  S.  262,  278, 
54  L.  ed.  472,  479,  30  Sup.  Ct.  Rep.  330; 
Detroit  v.  Detroit  Citizens'  Street  R.  Co. 
184  U.  S.  368,  382,  46  L.  ed.  592,  605, 
22  Sup.  Ct.  Rep.  410;  Home  Teleph.  ft 
Teleg.  Co.  v.  Los  Angeles,  211  U.  S.  265^ 
53  L.  ed.  176,  29  Sup.  Ct.  Rep.  50. 

Mr.  Justice  Holmes  delivered  the  opui- 
ion  of  the  court: 

These  are  writs  of  error  brought  hy 
parties  interested  in  an  order  of  the 
Board  of  Public  Utility  Commissioners 
of  New  Jersey,  dateil  April  20,  1915, 
directing  a  change  in  fifteen  places  in  the 
city  of  Paterson,  where  the  Erie  RailrcMld 
now  crosses  that  number  of  atreets  at 
grade.  The  order  was  reviewed  on  writs 
of  certiorari  and  affirmed  by  the  supreme 
court,  and  on  appeal  by  the  court  ol 
errors  and  appeals.  89  N.  J.  L.  57,  Zi, 
98  Atl.  13,  23,  90  N.  J.  L.  672,  673,  714, 
729,  677,  694,  103  Atl.  1052,  1053,  1056^ 
1051.  The  Erie  Railroad  Company 
made  two  applications  to  the  supreme 
court,  the  second  being  based  upon  a  re- 
fusal by  the  board  to  grant  a  rehearing  of 
its  order.  Accordingly  it  has  two  writs 
of  error  here.  [408]  But  the  seeond 
adds  nothing  to  the  first,  as  we  could  not 
say  that  the  board  unreasonably  re- 
fused further  delay.  Those  of  the  other 
parties  are  to  the  judgments  affinning 
the  original  order  of  the  board.  The 
Erie  Railroad  was  ordered  to  make  the 
change  by  carrying  fourteen  of  the 
crossings  under,  and  one,  at  Madison 
avenue,  over,  the  railroad.  It  will  als9 
have  to  bear  the  cost,  subject  to  a  charge 
to  the  Public  Service  Railway  Company, 
of  10  per  centum  of  the  cost  of  chang- 
ing tluree  crossings  used  by  its  road. 
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The  moet  important  questions  arise  in 
the  Erie  Railroad  Company's  ease,  and 
we  take  that  up  first 

The  order  was  made  under  an  Act  of 
March  12,  1913,  ehap.  57,  P.  L.  1913,  p. 
91,  which  is  construed  by  the  stale 
courts  to  authorize  it,  subject  to  the  con- 
stitutional questions  to  be  dealt  with  here. 
The  Erie  Railroad's  line  in  Paterson  is 
over  tracks  originally  belonging  to  the 
president  and  directors  of  the  Paterson 
i  Hudson  River  Railroad  Company  and 
the  Paterson  &  Ramapo  Railroad  Com- 
pany, but  now  held  by  the  Erie  Railroad, 
by  assignment  of  perpetual  leases  upon 
the  terms  that  if,  in  any  unforeseen  way, 
the  leases  terminate,  the  value  of  erections 
and  improvements  must  be  repaid  by  the 
lessors.  They,  however,  are  small  cor- 
porations having  no  assets  except  their 
roads  and  the  rentals  received  from  the 
Erie  Company.  The  leases  were  ratified 
by  sn  Act  of  March  14,  1853,  providing 
that  they  should  not  be  held  to  confer  any 
privilege  or  right  not  granted  to  the  les- 
sors by  their  charters.  It  is  admitted  tbat 
the  statute  must  be  taken  to  impose  the 
duty  of  making  the  changes  upon  the  com- 
pany operating  the  road,  the  plaintiff  in 
error,  which  is  an  interstate  road.  It  put 
in  evidence  that  it  did  not  have  assets  suf- 
ficient to  make  the  changes,  at  least  with- 
out interfering  with  the  proper  develop- 
m&it  of  its  interstate  commerce,  and  also 
contended  that  the  whole  evidence  did  not 
justify  the  finding  of  the  board  that  the 
crossings  were  dangerous  to  public  safe- 
ty, but  at  most  showed  that  [409]  the 
change  would  be  a  public  convenience.  It 
is  said  that  the  order  must  be  reasonable 
to  be  upheld,  and  that  it  is  not  reasonable 
to  require  an  expenditure  for  such  a  pur- 
pose of  over  $2,000,000  from  a  company 
that  has  not  more  than  $100,000  available, 
and  that  the  order  and  the  statute,  when 
construed  to  justify  it,  not  only  interfere 
nnwarrantably  with  interstate  commerce, 
and  impair  the  obligations  of  contracts, 
bot  take  the  Erie  Company's  property 
without  due  process  of  law. 

Most  of  the  streets  concerned  were  laid 
out  later  than  the  railroads,  and  tliis  fact 
is  relied  upon,  so  far  as  it  goes,  as  an 
additional  reason  for  denying  the  power 
of  the  state  to  throw  the  burden  of  this 
improvement  upon  the  railroad.  That  is 
the  fundamental  question  in  the  case.  It 
might  seem  to  be  answered  by  the  sum- 
mary of  the  decisions  given  in  Chicago, 
M.  &  St.  P.  R.  Co.  V.  Minneapolis,  232 
U.  8.  430,  438,  58  L.  ed.  671,  674,  34 
Sup.  Ct.  Rep.  400:  ''It  is  well  settled 
that  railroad  corporations  may  be  re- 
quired, at  their  own  expense,  not  only  to 
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abolidi  existing  giade  eroisingB,  but  also 
to  build  and  maintain  suitable  bridges  or 
viaducts  to  carry  highways,  newly  laid  out, 
over  their  tracks,  or  to  carry  their  tracks 
over  such  highways.^'  Missouri  P.  R.  Co. 
V.  Omaha,  235  U.  S.  121,  59  L.  ed.  157,  35 
Sup.  Ct.  Rep.  82;  Northern  P.  R.  Co.  v. 
Puget  Sound  ft  W.  H.  R.  Co.  250  U.  8. 
332,  63  L.  ed.  1013,  39  Sup.  Ct.  Rep.  474. 
For  although  the  statement  is  said  to  be 
explained  as  a  matter  of  state  law  by  the 
previous  decisions  in  Minnesota,  it  ii| 
made  without  reference  to  those  decisions 
or  to  any  local  rule;  and,  moreover,  the 
intimation  of  the  judgment  in  the  pres- 
ent case  is  that,  whatever  may  have  been 
the  earlier  rulings,  the  law  of  New  Jer- 
sey now  adopts  the  same  view. 

But  it  is  argued  that  the  order  is  un- 
reasonable in  the  circumstances  to  which 
we  have  adverted,  the  principle  applied 
to  the  regulation  of  public  service  corpo- 
rations being  invoked.  Mississippi  R. 
Coramission  v.  Mobile  &  0.  R.  Co.  244  U. 
S.  388,  391,  61  L.  ed.  1216,  1219,  37  Sup. 
Ct.  Rep.  602;  Chicago,  [410]  B.  &  Q. 
R.  Co.  V.  Railroad  Commission,  237  U. 
S.  220,  59  L.  ed.  926,  P.U.R.1915C,  309, 
35  Sup.  Ct.  Rep.  560.  But  the  extent  of 
the  states'  power  varies  in  different 
cases  from  absolute  to  qualified,  some- 
what as  the  privilege  in  respect  of  in- 
flicting pecuniary  damage  varies.  The 
power  of  the  state  over  grade  crossings 
derives  little  light  from  cases  on  the 
power  to  regulate  trains. 

Grade  crossings  call  for  a  necessary  ad« 
justment  of  two  conflicting  interests, — 
that  of  the  public  using  the  streets,  and 
that  of  the  railroads  and  the  public  using 
them.  Generically  the  streets  represent 
the  more  important  interest  of  the  two. 
Tiiere  can  be  no  doubt  that  they  did  when 
these  railroads  were  laid  out,  or  that  the 
advent  of  automobiles  has  given  them  an 
additional  claim  to  consideration.  They 
always  are  the  necessity  of  the  whole  pub- 
lic, which  the  railroads,  vital  as  they  arCi 
hardly  can  be  called  to  the  same  extent. 
Being  places  to  which  the  public  is  in-* 
vited,  and  that  it  necessarily  frequentSi 
the  state,  in  the  care  of  which  this  inter- 
est is,  and  from  which,  ultimately,  the 
railroads  derive  their  right  to  occupy  the 
land,  has  a  constitutional  right  to  insist 
that  they  shall  not  be  made  dangerous  to 
the  public,  whatever  may  be  the  cost  to 
the  parties  introducing  the  danger.  That 
is  one  of  the  most  obviuus  cases  .of  the 
police  power ;  or,  to  put  the  same  proposi- 
tion in  another  form,  the  authority  of  the 
railroads  to  project  their  moving  masses 
across  thoroughfares  must  be  taken  to  be 
subject  to  the  implied  limitation  that  it 
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may  be  cut  down  whenever  and  so  far  as 
the  safety  of  the  public  requires.  It  is 
said  that  if  the  same  requirement  were 
made  for  the  other  grade  crossings  of  the 
road,  it  would,  soon  be  bankrupt.  That 
the  states  might  be  so  foolish  as  to  kill  a 
goose  that  lays  golden  eggs  for  them  has 
no  bearing  on  their  constitutional  rights. 
If  it  reasonably  can  be  said  that  safety 
requires  the  cbange,  it  is  for  them  to  say 
whether  they  will  insist  upon  it,  and  nei- 
ther prospective  bankruptcy  [411]  nor 
engagement  in  interstate  commerce  can 
take  away  this  fundamental  right  of  the 
sovereign  of  the  soil.  Denver  &  R.  6. 
R.  Co.  V.  Denver,  250  U.  S.  241,  246,  63 
L.  ed.  958,  962,  39  Sup.  Ct.  Rep.  450.  To 
engage  in  interstate  commerce  the  rail- 
road must  get  on  to  the  land;  and,  to  get 
on  to  it,  must  comply  with  the  conditions 
imposed  by  the  state  for  the  safety  of  its 
citizens.  Contracts  made  by  the  road  are 
made  subject  to  the  possible  exercise  of 
the  sovereig^n  right.  Denver  &  R.  G.  R. 
Co.  V.  Denver,  230  U.  S.  241,  244,  63  L. 
ed.  958,  961,  39  Sup.  Ct.  Rep.  450 ;  Union 
Dry  Goods  Co.  v.  Georgia  Public  Service 
Corp.  248  U.  S.  372,  63  L.  ed.  309,  9 
A.L.R.  1420,  P.U.R.1919C,  60,  39  Sup. 
Ct.  Rep.  117;  Louisville  &  N.  R.  Co.  v. 
Mottley,  219  U.  S.  467,  55  L.  ed.  297,  34 
L.R.A.(N.S.)  671,  31  Sup.  Ct.  Rep.  265; 
Northern  P.  R.  Co.  v.  Minnesota,  208  U. 
S.  583,  52  L.  ed.  630,  28  Sup.  Ct.  Rep. 
341 ;  Manigault  v.  Springs,  199  U.  S.  473, 
480,  50  L.  ed.  274,  278,  26  Sup.  Ct.  Rep. 
127.  If  the  burdens  imposed  are  so 
great  that  the  road  cannot  be  run  at  a 
profit,  it  can  slop,  whatever  the  misfor- 
tunes the  stopping  may  produce. 
Brooks-Scanlon  Co.  v.  Raih'oad  Commis- 
sion, 251  U.  S.  396,  64  L.  ed.  323,  P.U.R. 
1920C,  579,  40  Sup.  Ct.  Kjp.  183.  In- 
telligent self-interest  should  lead  to  n 
careful  consideration  of  what  the  road  is 
able  to  do  without  ruin,  but  this  is  not  a 
constitutional  duty.  In  the  opinion  ol 
the  courts  below  the  evidence  justified 
the  conclusion  of  the  board  that  the  ex- 
pense would  not  be  ruinous.  Many  detail f 
as  to  the  particular  situation  of  this  road 
are  disposed  of  without  the  need  of  fur 
ther  mention  by  what  we  have  said  thu.« 

far. 

The  plaintiff  in  error  discusses  with 
considerable  detail  the  effect  of  the 
changes  upon  private  sidings.  But  its 
rights  in  respect  of  these  are  at  least  no 
greater  than  those  in  respect  of  the  main 
line,  and  are  covered  by  the  preceding 
discussion.  So  are  the  objections  that  if 
the  leases  ever  are  terminated,  it  has  no 
«hance  of  being  repaid  the  value  of  its 
improvements,  because  of  the  smalhiess  of 
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the  lessor  eorporations.  They  would  have 
this  property  in  that  event,  and  it  would 
be  subject  to  their  obligation;  hot  the 
answer  to  the  complaint  of  the  plaintiff 
in  error  in  all  its  forms  is  that  which  we 
have  made.  Whatever  the  cost,  it  mav 
be  reouired  by  New  Jersey  not  to  impenl 
[412]  the  highways  if  it  does  business 
there.  We  agree  with  the  decisions  be- 
low that,  as  the  railroad  company  might 
have  been  charged  with  the  whole  ex- 
pense, the  fact  that  no  more  than  10  per 
centum  of  the  cost  of  three  crossings  is 
thrown  upon  a  street  railway  company 
is  a  matter  of  which  it  cannot  complain. 

If  we  could  see  that  the  evidence  plain- 
ly did  not  warrant  a  finding  that  the  par- 
ticular crossings  were  dangerous,  there 
might  be  room  for  the  argument  that  the 
order  was  so  unreasonable  as  to  be  void. 
The  number  of  accidents  shown  was  small, 
and  if  we  went  upon  that  alone  we  well 
might  hesitate.  But  the  situation  is  one 
that  always  is  dangerous.  The  board 
must  be  supposed  to  have  known  the  lo- 
cality, and  to  have  had  an  advantage  sim- 
ilar to  that  of  a  judge  who  sees  and  hears 
the  witnesses.  The  courts  of  the  state 
have  confirmed  its  judgment.  The  tribu- 
nals were  not  bound  to  await  a  collision 
that  might  cost  the  road  a  sum  compa- 
rable to  the  cost  of  the  change.  If  they 
were  reasonably  warranted  in  their  con- 
clusion, their  judgment  must  stand.  We 
cannot  say  that  they  were  not.  At  some 
crossings  the  danger  was  less  than  at 
others,  but  it  was  necessary,  or  at  least 
prudent,  to  proceed  on  a  general  plan. 
Upon  the  whole  matter,  while  it  is  ditiicult 
to  avoid  the  apprehension  that  the  state 
officials  hardly  gave  due  weight  to  the  sit- 
uation of  the  company  as  a  wliole,  in  their 
anxiety  for  the  well-being  of  the  state,  we 
are  of  opinion  that  they  did  not  exceed 
their  constitutional  powers.  The  onler 
should  be  regarded  as  stating  a  condition 
that  must  be  complied  with  if  the  com- 
pany continues  to  use  the  New  Jersey 
soil.  Probably  the  conclusion  that  we 
have  reached  could  be  supported  upon  the 
narrower  ground  that  a  continuing  obli- 
gation was  imposed  by  the  charters  of  the 
plaintiff  in  error's  lessors,  and  was  as- 
sumed by  the  plaintiff  in  error,  but  that 
which  we  have  stated  seems  to  us  free 
from  doubt. 

Some  argument  is  based  upon  a  discre- 
tion supposed  [413]  to  be  left  to  the 
board  by  the  statute,  which  reads  that 
when  it  appears  to  the  board  that  the 
crossing  is  dangerous,  it  may  order, 
etc.  The  state  courts  seem  to  re- 
gard the  words  as  imposing  a  posi- 
tive duty:  but  upon  either  construction 

254   U.  8. 


IMK 


SOUTHERN  PACIFIC  CO.  T.  BERKSmRB. 


41S-41S 


we  pereeive  no  infraction  of  the  eom- 
pany's  eonstitutional  rights.  If  the 
words  are  imperative,  the  reasons  that 
we  have  given  apply.  If  they  leave 
a  discretion,  it  is  subject  to  review  by 
the  courts  and  this  court  has  no  concern 
with  the  question  how  far  legislative  or 
quasi  legislative  powers  may  be  delegated 
to  a  commission  or  board.  Hall  v.  Geiger- 
Jonea  Co.  242  U.  S.  539,  61  L.  ed.  480, 
L.R.A.I917F,  514,  37  Sup.  Ct.  Rep.  217, 
Ann.  Cas.  1917C,  643 ;  Engel  v.  O'Malley, 
219  U.  S.  128,  55  L.  ed.  128,  31  Sup.  Ct. 
Rep.  190;  Prentis  v.  Atlantic  Coast  Line 
R.  Co.  211  U.  S.  210,  225,  53  L.  ed.  150, 
158,  29  Sup.  Ct.  Rep.  67.  We  deem  it 
unnecessary  to  give  our  reasons  in 
greater  detail  for  deciding  that  the  judg- 
ment against  the  Erie  Railroad  Company 
must  be  affirmed. 

While  the  Railroad  Coifipany  contends 
that   the   Public   Service  Railway   Com- 
pany should  be  charged  more,  the  latter 
company  comes  here  upon  the  proposition 
that  it  should  be  charged  nothing.     We 
agree  with  the  courts  below  that  a  street 
riulway  crossing  the  tracks  of  a  steam 
road  at  grade  in  a  public  street  increases 
the  danger,  and  may  be  required  to  bear 
a  part  of  the  expense  of  removing  it.  The 
amount  charged  does  not  appear  to  be 
excessive,  and  upon  the  principles  that 
we  have  laid  down  the  payment  of  it  may 
be   made  a   condition   of   the   continued 
right  to  use  the  streets.    Detroit,  Ft.  W. 
d  B.  I.  R.  Co.  V.  Osbom,  189  U.  S.  383, 
390,  47  L.  ed.  860,  864,  23  Sup.  Ct.  Rep. 
640;  Missouri  P.  R.  Co.  v.  Omaha,  235 
U.  S.  121, 129,  59  L.  ed.  157, 161,  35  Sup. 
Ct.  Rep.  82. 

The  Passaic  Water  Company  contends 
that  the  expense  of  moving  its  pipes  can- 
not be  thrown  wholly  upon  it, — mainly 
on  the  ground  that  the  change  of  grade 
was  unlawful.  This  ground  fails,  and 
the  company  must  adjust  itself  to  the  law- 
fully changed  conditions.  It  also  con- 
tends that  it  does  not  receive  the  equal 
protection  of  the  laws  because  the  street 
railway,  instead  of  being  charged  [414] 
the  expense  of  moving  its  tracks,  is 
eharged  10  per  centum  of  the  total  ex- 
pense at  its  crossings.  Presumably  this 
eharge  is  greater  than  the  mere  adjust- 
ment of  tracks  to  a  new  surface.  It  is 
iMLsed  upon  the  share  of  the  street  rail- 
road in  creating  the  danger.  As  the 
street  railroad  cannot  complain,  cer- 
tainly the  Water  Company  cannot. 

The  Western  Union  Telegraph  Com- 
pany makes  similar  objections  and  also 
says  that  its  interstate  commerce  is  in- 
terfered with)  and  presents  from  its  own 
point  of  view  arguments  dealt  with,  so 


far  as  they  se^m  to  us  to  need  mention, 
in  disposing  of  the  principal  case.  The 
other  plaintiffs  in  error  own  sidetracks 
which  will  be  dislocated  by  the  change, 
and  they  will  be  pilt  to  further  expense  if 
the  plan  is  carried  out  according  to  what 
the  New  Jersey  court  decides  to  be  sug- 
gestions, not  commands.  The  rights  in 
the  sidetracks  are  subordinate  to  changes 
in  the  main  track,  otherwise  lawful.  As 
against  these,  as  against  the  others,  the 
judgment  of  the  Court  of  Errors  and  Ap- 
peals is  affirmed. 
Judgments  affirmed. 

The  CHiBa*  Justice,  Mr.  Justice  Van 
Deyanter,  and  Mr.  Justice  McReynolds 
dissent. 
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Petitioner, 

V. 

W.  S.  BERKSHIRE,  Temporary  Adminis- 
trator of  the  Estate  of  William  A. 
Linder,  Deceased. 

(See  S.  C.  Reporter's  ed.  415-422.) 

EYidence  —  presumption  —  knowledge. 

1.  An   engineer  who  has  been   upon  a 

route  for  some  years,  and  has  passed  over 

it  many  times,  must  be  presumed  to  have 

known  of  the  existence  of  a  mail  crane  at 

the  side  of  the  tracks,  visible  from  the  <in« 

gineer's  seat  half  a  mile  ahead. 

[For  other  cases,  see  £videDce,  U.  e,  5,  in  Di- 
gest Sup.  Ct.   1008.  j 

Master  and  servant  —  employers*  lia- 
bility —  assumption  of  risk. 

2.  An  experienced  railway  engineer  as- 
sumes the  risk,  under  the  Federal  Em- 
ployers' Liability  Act,  of  any  injury  that 
he  uia}'  receive  when  leaning  outside  the 
cab  window  by  reason  of  the  fact  that  the 

Note. — Generally,  as  to  a  servant's 
assumption  of  risk — see  notes  to  Pid- 
cock  V.  Union  P.  R.  Co.  1  L.R.A.  131; 
Foley  V.  Pettee  Mach.  Works,  4  L.R.A. 
51 ;  Howard  v.  Delaware  &  H.  Canal  Co. 
6  L.R.A.  75;  Hunter  v.  New  York,  0. 
&  W.  R.  Co.  6  L.R.A.  246;  Georgia  P. 
R.  Co.  v.  Dooly,  12  L.R.A.  342;  Kehler 
V.  Schwenk,  13  L.R.A.  374,  and  Southern 
P.  Co.  V.  Seley,  38  L.  ed.  U.  S.  391. 

On  the  constitutionality,  application, 
and  effect  of  the  Federal  Employers' 
Liability  Act — see  notes  to  Lamphere  v. 
Oregon  R.  &  Nav.  Co.  47  L.R.A.(N.S.) 
38,  and  Seaboard  Air  Line  R.  Co.  v. 
Horton,  L.R.A.1915C,  47. 

On  distinction  between  assumption  of 
risk  and  contributory  negligence — see 
note  to  Rase  v.  Minneapolis,  St.  P.  & 
8.  Ste.  H.  B.  Co.  21  LJlJk.(N.S.)  138. 
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end  of  the  Arm  of  «  mail  crane — a  device 
adopted  with  the  conditions  imposed  by  the 
Postoffice  Department — is,  when  in  use,  as 
near  to  the  train  as  14  inches,  the  farthest 
point  at  which  a  bag  c^n  be  picked  up  from 
a  crane  being  29  inches,  and  a  less  distance 
than  that  being  essential  to  insure  getting 
the  bag. 

[For  other  cases,  see  Master  and  Serrant,  II. 
b,  in  Digest  Sup.  Ct.  1018  Supp.] 

[No.  106.] 

Submitted    November    19,    1920.      Decided 
January  3,  1021. 

ON  WRIT  of  Certiorari  to  the  Court 
of  Civil  Appeals  for  the  Eighth 
Supreme  Judicial  District  of  the  State 
of  Texas  to  review  a  jud&rment  which 
affirmed  a  judgment  of  the  District  Court 
of  El  Paso  County,  in  that  state,  in  favor 
of  plaintiff  in  an  action  for  death, 
brought  under  the  Federal  Employers' 
Liability  Act.    Reversed. 

See  same  case  below,  —  Tex.  Civ.  App. 
— ,  207  S.  W.  323. 

The  facts  are  stated  in  the  opinion. 

Messrs.  William  I.  Gilbert  and  Wil- 
liam F.  Herrin  submitted  the  cause  for 
petitioner.  Messrs.  Guy  V.  Shoup  and 
Henry  H.  Gogarty  were  on  the  brief: 

Linder,  at  the  time  of  his  death  on  the 
morning  of  July  3,  1916,  was  employed 
in  interstate  commerce,  and  consequent- 
ly the  Federal  Employers'  Liability  Act 
applied,  and  Linder  had  assumed  all 
the  risks  and  dangers  incident  to  his 
employment,  and  the  injury,  which  he  re- 
ceived and  which  resulted  in  his  death 
was  the  result  of  such  risk. 

•Kenney  v.  Meddaugh,  55  C.  C.  A.  115, 
118  Fed.  209;  Missouri  P.  R.  Co.  v. 
Somers,  71  Tex.  700,  9  S.  W.  741 ;  Jacobs 
v.  Southern  R.  Co.  241  U.  S.  229,  60  L. 
ed.  970,  36  Sup.  Ct.  Rep.  588;  Cunard 
S.  S.  Co.  V.  Smith,  167  C.  C.  A.  174,  255 
Fed.  846;  Butler,  v.  Frazee,  211  U.  S. 
459,  53  L.  ed.  281,  29  Sup.  Ct.  Rep.  136; 
Boldt  v.  Pennsylvania  R.  Co.  245  U.  S. 
441,  62  L.  ed.  385,  38  Sup.  Ct.  Rep.  139; 
Baugham  v.  New  York,  P.  &  N.  R.  Co. 
241  U.  S.  237,  60  L.  ed.  977,  36  Sup.  Ct. 
Rep.  592,  13  N.  C.  C.  A.  138. 

Messrs.  C.  B.  Hudspeth  and  Gtoorge 
E.  Wallace  submitted  the  cause  for  re- 
spondent. Mr.  A.  J.  Harper  was  on  the 
brief : 

The  deceased  did  not  assume  the  risk. 

Washington  R.  &  Electric  Co.  v. 
Scala,  244  U.  S.  630,  61  L.  ed.  1360,  37 
Sup.  Ct.  Rep.  654;  Missouri,  K.  &  T.  R. 
Co.  V.  Williams,  103  Tex.  228,  125  S.  W. 
881;  Virginian  R.  Co.  v.  Halstead,  169 
C.  C.  A.  444,  258  Fed.  428;  Baltimore 
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&  P.  R.  Co.  v.  Landrigan,  191  U.  8.  4819 
48  L.  ed.  262,  24  Sup.  Ct  Rep.  137; 
Texas  &  P.  R.  Co.  v.  Gentry,  163  U.  8. 
353,  41  L.  ed.  186,  16  Sup.  Ct.  Ba 
1104;  Choctaw,  0.  &  G.  R.  Co.  ▼.  Mfl- 
Dade,  191  U.  S.  64-69,  48  L.  ed.  96-101, 
24  Sup.  Ct.  Rep.  24,  15  Am.  N^.  Bapi 
230;  Chesapeake  &  0.  R.  Co.  v.  Coirim 
92  C.  C.  A.  201,  166  Fed.  283;  NorfiA 
&  W.  R.  Co.  v.  Beckett,  90  C.  C.  A.  31^ 
163  Fed.  479;  West  v.  Chicago,  B.  ft  Q. 
R.  Co.  103  C.  C.  A.  293,  179  Fed.  801; 
Hawley  v.  Chicago,  B.  &  Q.  R.  Co.  Ofl 
C.  C.  A.  216,  133  Fed.  150;  BoBton  A 
M.  R.  Co.  V.  Baxter,  142  C.  C.  A.  54ff| 
228  Fed.  262;  Portland  Terminal  Ca 
V.  Jarvis,  141  C.  C.  A.  562,  227  Fed.  Oj 
11  N.  C.  C.  A.  1036;  Barnhart  v.  Kan- 
sas City,  M.  &  0.  R.  Co.  107  Tex.  638| 
184  S.  W.  176;  International  &  G.  R. 
Co.  v.  Stephenson,  22  Tex.  Civ.  App. 
220,  54  S.  W.  1086;  Texas  &  P.  R.  Co. 
V.  Johnson,  48  Tex.  Civ.  App.  135,  106 
S.  W.  773;  Louisville  &  N.  R.  Co,  ▼. 
Millikins,  21  Ky.  L.  Rep.  489,  51  S.  W. 
797,  6  Am.  Neg.  Rep.  526;  Chicago,  & 
&  Q.  R.  Co.  V.  Gregory,  58  111.  272;  Bow- 
lands  V.  Chicago  &  N.  W.  R.  Co.  140 
Wis.  51,  135  N.  W.  156,  Ann.  Gas. 
1916E,  714;  Denver  &  R.  G.  R.  Co.  ▼. 
Burchard,  35  Colo.  539,  86  Pac.  740,  0 
Ann.  Cas.  994;  Kanawaha  &  M.  R.  Ca 
v.  Kerse,  239  U.  S.  576-582,  60  L.  ed. 
448-451,  36  Sup.  Ct.  Rep.  174;  Tem 
&  P.  R.  Co.  V.  Swearingen,  196  U.  & 
51,  49  L.  ed.  382,  25  Sup.  Ct.  Rep.  IH 
17  Am.  Neg.  Rep.  422. 

Mr.  Justice  Holmes  delivered  the  opia^ 
ion  of  the  court: 

This  is  an  action  brought  in  a  ftatc 
court  against  the  petitioner  for  caoaiiifl 
the  death  of  Linder,  the  plaintiflfi 
[416]  intestate.  At  the  trial  the  pe* 
titioner  requested  instructions  thai 
Linder  assumed  the  risk  of  ixgui^ 
from  the  cause  complained  of,  and 
that  a  verdict  should  be  rendered  €oi 
.the  defendant.  These  were  refused,  tlu 
defendant  saving  its  rights  upon  thi 
record,  and  the  plaintiff  got  a  verdict  anc 
judgment.  The  court  of  civil  appeab 
affirmed  the  judgment ;  the  supreme  oonrl 
denied  a  writ  of  error,  and  thereupon  i 
writ  of  certiorari  was  allowed  by  tlni 
court,  upon  the  ground  that  an  immonitg 
set  up  under  the  Federal  Employers'  Urn 
bility  Act  was  involved. 

The  facts,  so  far  as  made  definite  by  Um 
evidence,  are  not  in  dispute.  Linder  wai 
employed  by  the  defendant  as  an  engines 
upon  a  train  running  from  £1  Pan 
Texas,  to  Deming,  New  Mexico.  At  Car 
ney,  in  New  Mexico,  he  was  found  sittUM 
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on  his  eDgineer's  seat,  unconscious,  with 
his  right  arm  and  pretty  nearly  half  of 
his  body  outside  of  the  cab,  leaning  with 
the  right  side  and  arm  over  the  arm  rest 
of  the  engine.    There  was  a  cut  about  an 
inch  over  the  right  ear.     He  had  been 
struck  by  the  end  of  a  mail  crane,  or  a 
mail  sack  that  had  been  placed  on  it  to  be 
picked  up  by  a  mail  train  following  Lin- 
der's,  which  was  an  extra,  carrying  sol- 
diers.   In  order  to  have  uniformity,  the 
Postoffice  Department  fixes  the  distance 
of  the  cranes  from  the  equipment,  and  the 
length  of  the  hooks,  so  that,  in  the  lan- 
guage of  a  witness  for  the  plaintiff,  "the 
same  hook  that  will  take  a  sack  off  a  crane 
in  Arizona  or  New  Mexico  will  take  it  as 
it  goes  through  western  Kansas."  The  evi- 
dence was  all  to  the  effect  that  this  crane 
stood  at  the  same  distance  as  all  the  others 
along  the  road.     The  end  of  the  crane, 
when  elevated,  was  not  nearer  to  the  train 
than    14   inches,    but   might   have    been 
found  to  be  as  near  as  that,  and  therefore 
near  enough  to  be  capable  of  hitting  a 
person  leaning  out  of  the  window,  as  in« 
^eed  was  shown  by  the  event. 

Linder  had  been  upon  this  route  for 
&ome  years,  had   [417]  passed  over  it 
znany  times,  and  must  be  presumed  to 
ve  known  of  the  crane.    It  was  visible 
rom   the   engineer's   seat,   half  a   mile 
head,  through  a  front  window.    About 
.  mile  before  reaching  Carney,  Linder 
lad    noticed    that     the    main     driving 
in    on    the    engine    was    getting    hot, 
nd  crept  out  upon  the  running  board 
see    about    it,    and    had    returned, 
t  may  be  supposed  that,  at  the  time 
f   the    accident,    he    was   leaning   out 
f  the  side  window  to  look  at  it  again, 
g^d  was  acting  in  the  course  of  his  duty. 
^Mhe  position  in  which  his  body  was  first 
and  the  place  of  the  wound  indicate 
hat  he  was  more  than  14  inches  out  from 
he  engine's  side. 
In  this  case  the  question  is  not  whether 
^  reasonable  insurance  a<;ainst  such  mis- 
fortunes should  not  be  thrown  upon  the 
^%raveling  public  through  the  railroads,  or 
"Whether  it  always  is  possible  for  a  rail- 
'^^oad  employee  to  exercise  what  would  be 
^called  due  care  for  his  own  safety,  and  to 
^0  what  he  is  hired  to  do.    The  question  is 
whether  the  railroad  is  liable  under  the 
statute,  according  to  the  principles  of  the 
common   law  regarding   tort.     The   first 
element  in  it  is  the  standard  of  conduct  to 
be*  laid  down  for  the  road.     The  stand- 
ard concerns  a  permanent  condition  not 
only  at  this  place,  but  at  many  places 
along  the  road,  and  presumably  at  in- 
numerable others  on  all  the  large  rail- 
roads of  the  United  States.    There  are  no 
#5  If.  ed. 


special  circumstances  to  qualify  this  part 
of  the  question — which  is  whether  or  not 
it  is  consistent  with  the  duty  of  a  railroad 
to  its  employees  to  erect  railroad  cranes 
of  which  the  end  of  the  arm,  wlien  in  use, 
is  14  inches  from  the  side  of  tlie  train. 
The  railroad  is  required  and  presumed  to 
know  its  duty  in  the  matter,  and  it  would 
seem  that  the  court  ought  to  be  equally 
well  informed.  It  cannot  be  that  the 
theory  of  the  law  requires  it  to  be  left 
to  the  uncertain  judgment  of  a  jury  in 
every  case.  See  Southern  P.  Co.  v.  Pool, 
160  U.  S.  438,  440,  40  L.  ed.  485,  486,  16 
Sup.  Ct.  Rep.  338. 

It  is  impracticable  to  require  railroads 
to  have  no  [418]  structures  so  near  to 
their  tracks  as  to  endanger  people  who 
lean  from  the  windows  of  the  ears.  Most 
passengers  are  familiar*  with  cautions 
against  putting  out  heads  or  arras.  How- 
ever it  may  be  in  other  cases  where  there 
is  more  or  less  choice  as  to  position,  tliis 
is  true  as  to  the  postal  cranes.  The 
farthest  point  at  which  a  bag  could  be 
picked  up  is  29  inches,  and  it  requires  a 
less  distance  than  that  to  be  sure  of 
getting  the  bag.  In  short,  it  would  be 
impossible  to  use  the  contrivance  with 
absolute  certainty  that  no  accident  would 
happen  if  a  man  put  his  head  out  at  the 
wrong  moment.  It  equally  is  impossible 
to  condemn  railroads  as  wronprdoers  sim- 
ply for  adopting  the  device  with  the  con- 
ditions imposed  by  the  Postoffice  Depart- 
ment. When  a  railroad  is  built,  it  is 
practically  certain  that  some  deaths  will 
ensue,  but  the  builders  are  not  murderers 
on  that  account  when  the  foreseen  comes 
to  pass.  On  the  common-law  principles 
of  tort,  the  adoption  of  an  improvement 
in  the  public  interest  does  not  throw  the 
risk  of  all  incidental  damage  upon  those 
who  adopted  it,  however  fair  it  may  be  to 
put  the  expenses  of  insurance  upon 
those  who  use  it.  It  is  going  very  far  to 
leave  it  open  to  a  jury  to  attach  liability 
in  tort  to  a  system  by  which  the  ends  of 
the  arms  of  postal  cranes  come  to  14 
inches  from  the  car. 

But,  further,  we  must  take  it,  as  we 
have  said,  that  Linder  perfectly  well  knew 
of  the  existence  of  the  crane  where  it 
stood,  and  could  have  seen  it  from  his 
seat  had  he  looked,  long  before  he 
reached  it.  He  entered  the  employment 
of  the  railroad  when  it  had  this  appli- 
ance manifest  in  its  place.  The  only  ele- 
ment of  danger  that  he  may  not  have  ap- 
preciated was  the  precise  distance  which 
the  point  of  the  crane  would  reach.  But 
an  experienced  railroad  man  cannot  be 
supposed  to  have  been  ignorant  that  such 
a    projection    threatened    danger,    and, 
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knowing  so  much,  he  assumed  the  risk 
that  obviously  would  attend  taking  the 
chances  of  leaning  well  out  from  [410] 
the  train.  As  we  have  said,  the  only 
possible  inference  on  the  uncontra- 
dicted evidence  of  the  plaintiff's  wit- 
nesses was  that  he  leaned  out  -  con- 
siderably more  than  14  inches,  as 
shown  by  the  position  of  his  body 
and  the  place  of  the  cut  on  his  head. 
The  probability  is  that  the  distance  of 
the  crane  was  somewhat  greater  than  the 
minimum  that  we  have  assumed,  but  that 
we  lay  on  one  side.  Confining  ourselves 
to  the  case  of  postal  cranes,  we  are  of 
opinion  that  to  allow  the  jury  to  find  a 
verdict  for  the  plaintiff  was  to  allow 
them  to  substitute  sympathy  for  evidence, 
and  to  impose  a  standard  of  conduct  that 
had  no  warrai^  in  the  common  law. 
Butler  V.  Frazee,  211  U.  S.  459,  465-467, 
63  L.  ed.  281,  284,  285,  29  Sup.  Ct.  Rep. 
136;  Kenney  v.  Meddaugh,  55  C.  C.  A. 
115,  118  Fed.  209. 
Judgment  reversed. 

Mr.  Justice  Olarke,  dissenting: 
Engineer  Linder,  when  leaning  out  of 
his  cab,  in  the  discharge  of  his  duty,  to 
see  the  condition  of  a  ''hot  driving  pin,'* 
was  struck  on  the  head  and  killed  by  the 
end  of  a  horizontally  extended  arm  of  a 
mail  crane.  There  is  no  question  of  con- 
tributory negligence  in  the  case, — the 
judgment  could  not  be  reversed  for  that, 
under  the  Federal  Employers'  Liability 
Act.  The  negligence  of  the  railroad  com- 
pany is  palpable,  but,  nevertheless,  the 
finding  of  a  properly  instructed  jury  and 
of  two  state  courts  is  here  reversed  be- 
cause this  court  concludes,  as  a  matter  of 
fact,  that  the  mail  crane  arm  was  such  an 
obvious  and  conspicuous  source  of  danger 
to  Linder  that  he  must  be  held,  as  a  mat- 
ter of  law,  to  have  assumed  the  danger 
from  it,  by  continuing  in  the  service  of 
the  company. 

The  record  shows:  That  Linder  was  a 
freight  engineer,  and,  as  such,  had 
nothing  to  do  with  mail  cranes,  and  had 
neither  occasion  nor  opportunity,  except 
very  rarely,  to  see  what,  if  any,  danger 
the  crane  arms  could  be  to  him  when  in 
the  discharpre  of  his  duties,  for,  during 
the  two  [420]  years  next  before  his 
death,  he  had  made  but  twelve  trips 
on  passenger  trains,  only  three  of 
which  were  on  trains  which  ''picked 
up"  mail  from  cranes;  that  when 
mail  cranes  are  not  in  use  the  arms 
hang  vertically  beside  the  supporting 
post,  which  is  3  feet  8  inches  from 
the  side  of  an  engine,  and  obviously  in 

iuoh  position  th^  are  not  a  aonree  of 
MS 


danger  to  trainmen;  that,  on  the  line  in- 
volved, the  arms  of  eranes  were  extended 
horizontally  toward  the  track,  so  as  to  be 
a  source  of  danger  to  engineers,  only  two 
or  three  times  a  day,  at  widely  separated 
intervals,  when  they  were  used  to  support 
a  mail  bag  for  ten  minutes  before  the  ar- 
rival of  each  mail  train, — a  fraction  of  an 
hour  in  twenty-four;  and  that  Linder, 
when  leaning  out  of  his  cab  to  see  the 
condition  of  a  hot  driving  pin,  was  struck 
an  inch  above  his  ear,  so  that,  if  the  arm 
had.  been  3  or  4  inches  farther  from  the 
track,  he  would  not  have  been  injured. 

The  record  does  not  show:  That  gov- 
ernment requirements  for  mail  cranes  re- 
quire them  to  be  as  close  to  the  track  as 
this  one  was.  On  the  contrary,  the  only 
evidence  to  the  point  is  that  of  an  em- 
ployee in  the  government  mail  aervioe, 
who  testified  that  the  hooks  on  mail  ears 
are  adjusted  to  catch  mail  bags  if  with- 
in 29  inches  of  their  sides;  that,  allowing 
for  the  swaying  of  the  cars,  they  will 
catch  them  if  26  inches  away,  and  that 
the  sides  of  the  cars  are  "flush"  with  the 
sides  of  engine  cabs.  The  point  of  the 
crane  arm  which  killed  Linder  "was 
about  14  inches  from  the  side  of  the  cab ;" 
but  on  this  evidence  it  could  have  been 
placed  26  inches  away,  where  it  would  not 
have  been  a  source  of  danger  to  him. 

Although  the  civil  engineer  who  had 
charge  of  the  cranes  on  the  division  was 
a  witness  for  the  company,  he  was  not 
asked  the  distance  of  the  crane  causing  the 
injury,  or  of  any  other  crane,  from  the 
track, — a  suspicious  circumstance, — and 
that  other  cranes  were  at  the  same  dis- 
tance [421]  as  the  one  which  caused 
the  injury  can  only  be  inferred  from 
inadequate  statements  of  witnesses  who 
had  never  made  any  measurements,  and 
who  gave  the  merest  impressions  with 
respect  to  them.  Where,  as  here,  3  or 
4  inches  is  a  matter  of  life  and  death, 
randon  estimates  are  valueless  and 
should  not  be  accepted,  especially  when 
the  company  certainly  had  perfectly 
definite  information,  which  was  sup- 
pressed. A  hard-and-fast  assumption 
of  law  should  not  be  based  on  findings 
of  fact  by  this  court,  derived  from  audi 
evidence. 

There  is  no  description  whatever  in  the 
record  of  the  length,  dimensions,  or  ap- 
pearance of  the  arms  of  the  crane  which 
caused  the  death  of  Linder.  How,  on 
such  evidence,  can  it  be  justly  stated, 
that  such  crane  arm  was  so  permanent 
and  conspicuous  a  source  of  danger  that, 
as  a  matter  of  law,  Linder,  a  freight  engi- 
neer, usually  running  past  it  at  high 
speed  when  its  arms  were  doim,  should  be 

lft4  U.  8. 


ATWATER  T.  GUEBHSSY. 


4tl>4BS 


ebargwl  with  knowioft  and  appreciadng 
and  usuming  the  risk? 

It  boa  been  a  criminal  offense  in  Ohio 
for  twenty  yean  to  maintain  mail  eranea 
nearer  than  18  inches  to  the  nearest  point 
of  contact  with  the  widest  locomotive  on 
the  road  erecting  such  cranes  (97  Oliio 
Idws.  274),  and  there  are  similar  stat- 
otea  in  other  states.  If  the  point  of  the 
eraoe  arm  here  involved  had  been  18 
inches,  4  inches  farther  than  it  was,  from 
the  engine,  Linder  would  not  have  been 
injured. 

There  is  no  evidence  whatever  that  Lin- 
der artoally  knew  that  the  crane  arm  ex- 
tended close  enoagh  to  the  track  to  cause 
him  injury,  and  the  latest  formulation 
by  this  conrt  of  the  rule  applicable  to  the 
«ase  is; 

"In  order  to  charge  an  employee  with 
the  assumption  of  a  risk  attributable  to  a 
defect  due  to  the  employer's  negligence 
[at  this  defect  was]  it  must  appear  not 
4Mily  that  he  knew  (or  is  presumed  to  have 
known)  of  the  defect,  but  that  he  knew 
that  it  endangered  his  safety;  or  else 
[422]  such  danger  mnst  have  hem  so 
obvious  that  an  ordinarily  prudent  per- 
son nnder  the  cireumstanees  would  have 
appreciated  it."  Gila  Yalley,  O.  &  N.  R. 
Co.  V.  Hall,  232  U.  S.  94,  102,  58  L.  ed. 
S21,  524,  34  Sup.  Ct.  Rep.  229. 

Earlier  expressions  of  the  rule  are  that 
the  danger  mnst  be  "plainly  observable" 
(Texas  &  P.  R.  Co.  T.  Archibald,  170  V. 
8.  665,  672,  42  h.  ed.  1188,  1191,  18  Sup. 
Ct.  Rep.  777,  4  Am.  Neg.  Rep.  746;  Choe 
taw,  0.  A  G.  R.  Co.  T.  McDade,  191  U. 
8.  64,  68,  48  L.  ed.  06,  100,  24  Sup.  Ct 
Rep.  24,  15  Am.  Neg.  Rep.  230),  or  "so 
patent  as  to  be  readily  observable"  (Texas 
ft  P.  R.  Co.  V.  Swearingen,  196  U.  S.  51, 
62,  49  K  ed.  382,  387,  25  Sup.  Ct.  Rep. 
164,  17  Am.  Neg.  Rep.  422). 

It  is  "a  strong  thing"  to  hold,  on  the 
indefinite  evidence  in  this  record,  which 
I  have  attempted  accurately  to  detail,  that 
1  mail  crane  arm  is  such  a  permanent 
ud  conspicuous  source  of  danger  to  a 
freight  engineer  aa  to  bring  this  case 
*it)iin  the  scope  of  the  decisions  cited, 
Ud  it  is  a  yet  stronger  thing  to  reverse 
tbe  finding  of  a  jury  properly  instructed, 
ud  the  judgments,  on  a  question  of  fact, 
cf  two  state  courts,  which  the  record 
■bows  acted  with  full  appreciation  of,  and 
»itli  a  desire  to  follow,  the  decisions  of 
Uii  court  with  respect  to  assumption  of 
titk. 

In  practice  certainly,  and  I  think  in 
theory,  the  decision  of  the  court  in  this 
case  •rill  introduce  a  new  and  unfor- 
tunate standard  into  the  law  of  assump- 
tion of  risl^  wtiieh  will  confuse  the  doc- 
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trine  aa  it  has  been  worked  oat  in  the 
cases  cited,  will  render  railway  companieB 
careless  in  placing  obstructions  near  to 
their  tracks,  and  will  result  in  the  in- 
jury and  death  of  many  innocent  and 
careful  men,  if  the  efFeet  of  it  is  not 
promptly  corrected  by  state  and  national 
statutes,  and  therefore  I  cannot  consent 
to  join  in  it. 

Mr.    Justice    Day    and    Mr.    Juatiai 
Pitner  join  in  this  dissent. 


STEPHEN  O.  GUERNSEY,  Samuel  H. 
Brown,  and  Charles  A.  Hopkinp,  Trustees 
in  Bankruptcy  of  Morton  Atwater,  et  al. 

(See  8.  C.  Reporter's  ed.  423-425.) 

Release  —  effect  —  barring  claim. 

A  claim  sgainst  a  member  of  a  bank- 
rupt firm  of  Hlockbrokerg  for  money  ad- 
iinced  by  the  claimant  to  auch  partner  to 
enable  the  latter  to  buy  a  seat  in  the  New 
York  Stock  Exchange  (whivh  remained 
the  individual  {iropert^  of  auch  partner), 
and  to  pay  his  initiation  fee,  is  Mirred  t^ 
a  reteaae  executed  in  good  faith,  a  a  re- 
r^uired  by  the  rules  of  the  Exchange,  of  all 
rlaima  on  account  of  auch  advance,  and  It 
la  ininiaterial  tliet  interest  was  paid  on  the 
gum  advanced  until  the  bankruptcy. 
[If'or  otber  ciiMt,  see  Beleaae,  II.  tu  Dlgeat  Sup. 
Ct.  1908.] 

(No.  611.] 
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N  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for 
the  Second  Circuit  to  review  a  judgment 
which  affirmed  a  judgment  of  the  Dis- 
trict Court  for  the  iSouthern  District 
of  New  York,  expunging  a  claim  against 
a  bankrupt  estate.    AOirmed. 

See  same  case  below,  —  C.  C.  A.  — , 
2G6  Fed.  278. 

The  facts  are  stated  in  the  opinion. 

Mr.   AbrUB   J.   Bom   submitted   the 


In  the  absence  of  an  estoppel,  it  is 
always  competent  to  show  that  the  de- 
livery of  an  instrument  was  upon  cer- 
tain conditions  or  for  a  partieular  pur- 
pose, and  its  effect  will  be  limited 
thereby. 

Peogh  V.  Davis,  96  U.  S.  332,  24  L. 
ed.  775;  Brick  v.  Brick,  98  U.  S.  514,  25 
L.  ed.  256;  Jackson  v.  Lawrence,  117  U. 
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S.  679,  29  L.  ed.  1024,  6  Sup.  Ct.  Rep. 
915;  Cabrera  v.  American  Colonial 
Bank,  214  U.  S.  224,  53  L.  ed.  974,  29 
Sup.  Ct.  Rep.  623;  Valdes  v.  Central 
Alta^racia,  225  U.  S.  58,  56  L.  ed.  980, 
32  Sup.  Ct.  Rep.  664;  Ducie  v.  Ford, 
138  U.  S.  587,  34  L.  ed.  1091,  11  Sup. 
Ct.  Rep.  417;  Western  Underwriting  & 
Mortj?.  Co.  V.  Valley  Bank,  150  C.  C.  A. 
247,  237  Fed.  45;  Lumley  v.  Wabash 
R.  Co.  22  C.  C.  A.  60,  43  U.  S.  App. 
476,  76  Fed.  66;  Herrick  v.  Carman,  10 
Johns.  224;  Grierson  v.  Mason,  60  N.  Y. 
394;  Matthews  v.  Sheehan,  69  N.  Y. 
585;  Juilliard  v.  Chaffee,  92  N.  Y.  529; 
Marsh  v.  McNair,  99  N.  Y.  174,  1  N.  E. 
660;  Schmittler  v.  Simon,  114  N.  Y. 
176,  11  Am.  St.  Rep.  621,  21  N.  E.  162; 
Ensi<cn  V.  Ensign,  120  N.  Y.  655,  24  N. 
E.  942;  Thomas  v.  Scutt,  127  N.  Y.  133, 
27  N.  E.  961;  Blewitt  v.  Boorum,  142 
N.  Y.  357,  40  Am.  St.  Rep.  600,  37  N.  E. 
119;  Baird  v.  Baird,  145  N.  Y.  659,  28 
L.R.A.  375,  40  N.  E.  222;  Higgins  v. 
Ridgeway,  153  N.  Y.  130,  47  N.  E.  32; 
Sterling  v.  Cliapin,  185  N.  Y.  398,  78 
N.  E.  158;  Grannis  v.  Stevens,  216  N. 
Y.  583,  111  N.  E.  203. 

The  majority  opinion  is  in  direct  con- 
flict with  the  decision  by  the  highest 
court  of  the  state  of  New  York  in  Ster- 
ling V.  Chapin,  185  N.  Y.  395,  78  N.  E. 
158. 

Mr.  R.  Dnlaney  Whiting  submitted 
the  cause  for  respondent.  Mr.  C.  W.  H. 
Arnold  was  on  the  brief: 

Any  debt  existing  in  favor  of  the 
father  against  the  son  was  absolutely 
extinguished  by  the  releases,  and  was 
never  revived. 

Taylor  v.  Hotchkiss,  81  App.  Div. 
475,  80  N.  Y.  Supp.  1042,  affirmed  in 
179  N.  Y.  546,  71  N.  E.  1140. 

Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  is  an  appeal  from  an  order  ex- 
punging a  claim  of  the  petitioner,  Edward 
Atwater,  against  his  son,  Eliot  Atwater, 
a  member  of  tlie  firm  of  Atwater,  Foote,  & 
Sherill,  adjudicated  bankrupts.  The 
claim  is  for  $75,000,  furnished  by  the 
father  to  the  son,  to  enable  him  to  buy  a 
seat  in  the  New  York  Stock  Exchange, 
and  to  pay  his  initiation  fee.  The  seat 
was  bought  and  the  use  of  it  was 
[424]  contributed  to  the  firm  by  Eliot 
Atwater,  the  seat  remaining  his  in- 
dividual  property,   as    the   master   and 
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both  eonrts  have  found,  and  as  w% 
see  no  reason  to  doubt.  In  oonnae- 
tion  with  the  purchase,  as  required  by 
the  rules  of  the  Stock  Exchange,  Ed- 
ward Atwater  executed  a  release  of  all 
claims  against  Eliot  Atwater,  ''and  more 
particularly  by  reason  of  an  advance  of 
the  sum  of  ($73,000)  seventy-three  thou- 
sand dollars,  made  to  said  Eliot  Atwater, 
to  enable  him,  the  said  Eliot  Atwater,  to 
purchase  a  membership  in  the  New  York 
Stock  Exchange."  There  was  a  second 
release,  with  a  similar  special  clause,  cov- 
ering $2,010,  to  enable  the  son  ''to  pay  bis 
initiation  fee  to  the  New  York  Stock  Ex- 
change.'' The  master  and  both  courts  con- 
sidered the  release  a  bar  to  the  petition- 
er's claim. 

It  hardly  was  necessary  to  reach  that 
point,  as  it  seems  to  us  obvious  that,  what- 
ever moral  obligation  was  considered  to 
remain,  both  father  and  son  understood 
at  the  time  of  the  transaction  that  no  legal 
oL ligation  arose  from  the  advance,  and  the 
release  expressed  the  fact.  There  is  no 
doubt  that  the  release  was  intended  to  be 
an  operative  instrument, — ^at  least,  so  far 
as  creditors  who  were  members  of  the 
Stock  Exchange  were  concerned.  That  be> 
ing  so,  it  would  be  going  very  far  to  al- 
low a  cotemporaneous  parol  understand- 
ing to  be  shown  that  it  should  not  do  the 
very  thing  that  on  its  face  it  specifically 
purported  to  effect.  But  we  find  no  sueh 
understanding.  It  is  admitted  that  no 
document  ever  was  given  to  show  it  The 
father  testified  that  his  son  never  agreed 
to  repay  the  money,  and  that  nothing  was 
said  about  repayment;  the  son  testified 
that  he  understood  that  there  was  no 
claim  against  himself  legally.  It  is  true, 
no  doubt,  and  natural,  that  he  should  have 
considered  that  there  was  a  moral  obliga- 
tion, and,  in  pursuance  of  it,  interest  was 
paid  to  the  father  until  the  bankruptcy. 
It  is  true,  also,  that  father  and  son,  in 
their  testimony,  use  some  phrases  that 
favored  the  present  claim.  But  we  are 
satisfied  that,  [425]  at  the  time,  the 
release  was  g^ven  in  good  faith,  and 
meant  what  it  said  without  equivoca- 
tion or  reserves.  It  is  unnecessary  to 
consider  whether  the  circuit  court  of 
appeals  were  successful  in  distinguish- 
ing Sterling  v.  Chapin,  185  N.  Y.  396, 
78  N.  E.  158,  from  the  present  case, 
on  the  assumption  that  th^  parties  at- 
tempted to  qualify  the  release.  More 
need  not  be  said  to  show  that  the  deeiea 
should  be  affirmed. 

Decree  affirmed. 

164  V.  B. 
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NATIONAL  BRAKE  A  ELECTRIC  COM-  mode  of  reyiewing  in  the  Federal  Supreme 

PANY)  Petitioner,  Court  a  judgment  of  the  circuit  court  of 

V.                          ,  appeals  upon   an   application  for  leave  to 

NEILS  A.  CHRISTENSEN  and  Allie-Chal-  fi»«  in.  the  district  court  a  petition  in  the 

mers  Company.  nature  of  a  hill  of  review  in  a  patent  suit, 

since  such  proceeding  was  ancillary  to  the 

(See  8.  C.  Reporter',  ed.  425-438.)  ?"?|"*^  jurisdiction  invoked,  and  was  still, 

^w«w  w.  V.  MM^yv  v«.  «  «^.                 /  In  Its  essence  and  nature,  a  suit  involving 

Bill  of  renew -gronnde.  **'V*!?'**^^i'''m   patent,  which  is*  expressly 

1    t4^    T,«-,,n^-#«i    .i\f*i«/i««f    <«i    m.  "»*<*«  final  *"»  ^1*«  circuit  court  of  appeals. 

1.  The    unsuccessful    defendant    in    a  ^^^^  ^^^^^  ^         ^^  Certiorari.  II.  a;  Appeal 

patent    suit,    m    which    a    Federal    circuit  and  Error.  III.  d,  2,  e,  in  Digest  Sup.  Ct. 

court  of  appeals  has  affirmed  the  decree  be-  1008.] 

low,  upholding  the  patent,  and  directing  an  Certiorari  «  to  circuit  court  of  appeals 

accounting,  has  the  right  to  apply  by  pe-  —  review  of  merits  —  disposition  of 

tition  to  the  circuit  court  of  appeals  for  cause. 

leave  to  file  a  bill  in  the  district  court  in  6.  The  Federal   Supreme   Court,   upon 

the  nature  of  a  bill  of  review,  setting  up  as  reversing  on  certiorari  the  judgment  of  a 

a  bar  to  the  former  proceedings  a  decree  in  circuit  court  of  appeals  on  a  petition  which 

another   circuit,   adjudging   the   patent   to  that    court    should    have    regarded    as    an 

be  invalid.  application  for  leave  to  file  m  the  district 

(For  other  cases,  see  Review,  III.  in  Digest  court  a  petition  in  the  nature  of  a  bill  of 

Sup.  Ct.  1908. J  review,    invoicing    a    consideration    of    the 

Review  —  leave  of  court  —  discretion.  effect  of  a  decree  in  anotlier  district  as  res 

2.  An  application  in  an  appellate  court  judicata,  will  not  pass  upon  the  meriU  of 
for  leave  to  file  a  bill  of  review  in  the  the  petition,  but  will  remand  the  cause  to 
court  lielow  is  addressed  to  the  sound  dis-  the  circuit  court  of  appeals  for  a  deter- 
eretion  of  the  appellate  tribunal,  and  mination  of  the  effect  of  such  decree, 
should  be  decided  upon  considerations  ad-  [For  other  cases,  see  Certiorari,  II.  c,  in  Digest 
dressed  to  the  materiality  of  the  new  mat-  Sup.  Ct.  1U08.] 

ter  and  diligence  in  its  presentation. 

(For  other  cases,  see  Bevlew,  IV.  c,  in  Digest  [No.  111.1 
Sup.  Ct.  1908.] 

Bill  of  review  -  leave  of  appellate  court  ^^  ^^^  December  10.  1920.     Decided  Jan- 

-petition.                «  .      ,    .      ,^         .  uary  3,  1921. 

8.  A  petition  to  a  Federal  circuit  court  '' 

of  appeals  by  which  defendant  in  a  patent  ^^  __  __._^_     ^  ^               .  ^       i     i^r  .»    * 

suit  seelcs,  after  that  court  has  affirmed  a  ||^  WRIT  of  Certiorari  to  the  United 

deeree   below,    upholding   the    patent    and  v/  States  Circuit  Court  of  Appeals  for 

direeting  an  accounting,  to  obtain  the  benefit  the  Seventh  Circuit  to  review  a  judgment 

of    a    decree    in    another    circuit    as    res  denying  a  petition  for  an  order  directing 

judicata,  should  be  treated  by  the  circuit  ^  dismissal  of  the  bill  in  a  suit  for  the 

r^l^'in^tti^tTt  "^^"^^  infringement  of  a  patent  brought  in  the 

the  nature  of  a  bill  of  review,  inVoking  the  ^}^^l}9^  C^?'^  ^g^  ^^^  Eastern  District 

consideration  of  the  effect  of  such  decree.  of  Wisconsin.     Keversed  and  remanded 

[For  other  esses,  see  Review,  IV.  c,  in  Digest  for  further  proceedings. 

Sup.  Ct.  1908.]  Seg  g^g  case  below,  169  C.  C.  A.  600, 

Certiorari  «  to  circuit  court  of  appeals  255  Yed  880 

'  r^ti^^a:r^^:Z:^^^^r  ^he  facts  ««  stated  ia  the  opinion. 

— — ;; 7 —7 7 Mr.  John  8.  Miller  argued  the  cause, 

^.,?^*"".      ^  ^^^'^  and   for  what  a  ^^d,     with     Messrs.     Edward     Osgood 

bill  of  review  may  be  brought— see  notes  Brown,  Paul   Synnestvedt,  and   Charles 

to  Shclton  V.  Van  Kleeclc,  27  L.  ed.  U.  a.  Brown,  filed  a  brief  for  petitioner. 

S.  269,  and  Banlc  of  United  States  v.  ,,            ,        ,.  «  „  «  ^           ^  *     . 

Ritchie,  8  L.  ed.  U.  S.  891.  Messrs.  Joseph  Bell  Cotton  and  Loiiifl 

As  to  bill  of  review  for  newly  dis-  S       ""^wnf"^^  t.*^?.  ''''''T'    """"a^J^u^. 

covered   evidence-see   notes    to    Smith  ^^^srs.  William  R.  Rummler  and  Willet 

T.   Rucker,   30   L.R.A.(N.S.)    1030,  and  ^;  Spooner,  filed  a  brief  for  respond- 

Safc  Deposit  &   T.  Co.  v.   Gittings,  4  ®'^^^- 

L.R.A.(N.S.)   865.  Messrs.   Charles  Neave  and  Clarence 

As    to    certiorari    in    United    States  D.  Kerr  filed  a  brief  for  the  General 

eonrts — see  note   to   Clark   v.  Hackett,  Electric  Company  as  amici  curisB. 
17  L.  ed.  U.  S.  69. 

On  certiorari  from  Federal  Supreme  Mr.  Justice  Day  delivered  the  opinion 

Court  to  circuit  courts  of  appeals — see  of  the  court: 

notes  to  United  States  v.  Dickinson,  53  Suit  was  brought  by  Christensen  and 

L.  ed.  U.  S.  711,  and  Furness,  W.  &  Co.  the  Allis-Chalmers  Company  in'  the  dis- 

V.  Tang-tsze  Ins.  Asso.  61  L.  ed.  U.  S.  trict   court   of   the   United    States    for 

409.  [427]  the  eastern  district  of  Wiscon- 
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sin  against  the  National  Brake  ft  Elec- 
tric Company  for  infringement  of 
patent  to  Christensen  No.  635,280  for 
improvement  in  a  combined  pump  and 
motor.  After  answer,  the  petition  was 
amended  so  as  to  set  up  that  Christen- 
sen, before  the  issue  of  the  patent 
No.  635,280,  had  obtained  a  patent  for  the 
same  invention  under  No.  621,324,  and 
that,  because  of  defects,  the  same  had  been 
returned  to  the  Commissioner  of  Patents, 
and  the  new  letters  issued  for  the  same  in- 
vention, and  that  the  Commissioner  of 
Patents  canceled  letters  patent  No.  621- 
324  and  issued  letters  patent  No.  635,280 
for  the  full  tcim  of  seventeen  years  from 
October  17,  1899. 

In  the  amended  bill  it  was  prayed  that 
the  patent  monopoly  to  Christensen  be 
adjudged  to  be  valid  for  seventeen  years 
from  March  21,  1899,  the  date  of  the  first 
patent,  and  the  second  letters  patent  be 
held  by  the  court  to  be  evidence  of  the 
grant  for  the  term  of  seventeen  years 
from  that  date.  Answer  was  filed,  testi- 
mony taken,  and  a  decree  was  rendered  in 
favor  of  Christensen,  the  district  court 
holding  that  whether  the  patent  monopoly 
was  evidenced  by  one  or  the  other  or  both 
of  the  two  letters  patent  was  immaterial. 
Appeal  was  taken  to  the  circuit  court  of 
appeals  for  the  seventh  circuit,  where  the 
decree  of  the  district  court  was  affirmed 
(144  C.  C.  A.  24,  229  Fed.  564),  and 
mandate  was  duly  issued  to  the  district 
eourt.  After  a  petition  for  rehearing  was 
denied,  an  application  was  made  to  this 
court  for  a  writ  of  certiorari,  which  was 
denied  February  21, 1916.  241  U.  S.  659, 
60  L.  ed.  1225,  36  Sup.  Ct.  Rep.  447.  On 
the  remand  to  the  district  court,  a  master 
was  appointed  and  an  accounting  begun. 

On  March  11,  1916,  Christensen  and 
the  Allis-Chalmers  Company  filed  a  bill 
of  complaint  against  the  Westinghousc 
Traction  Brake  Company  in  the  district 
court  of  the  United  States  for  the  western 
district  of  Pennsylvania.  Issues  were 
made  up,  and  evidence  was  taken. 

We  do  not  deem  it  necessary  for  pres- 
ent purposes  to  [428]  recite  the  his- 
tory of  the  litigation  in  the  proceed- 
ings in  Pennsylvania.  Thereafter,  the 
Brake  &  Electric  Company  made  ap- 
plication in  the  district  court  in  Wis- 
consin, asking  to  have  the  benefit  of 
the  decree  in  Pennsylvania  dismissing 
the  bill  by  setting  up.  that  decree  as 
res  judicata.  The  di^rict  court  denied 
the  petition.  Afterwards,  on  August  19, 
1918,  the  Brake  &  Electric  Con^pany 
presented  and -filed  a  motion  and  petition 
upon  which  the  circuit  court  of  appeals, 
seventh  circuit,  rendered  the  decree  which 
is  now  the  subject  of  review. 


The  petition  alleges  that  the  deeree  ia 
the  Pennsylvania  suit  was  one  presenting 
the  same  issues  as  were  presented  and  con- 
sidered in  the  Wisconsin  suit;  that  the 
plaintiffs  were  the  same,  and  the  defend- 
ants were  in  privity;  that  in  the  Pennsyl- 
vania suit  it  was  adjudged,  in  accordance 
with  the  mandate  issued  by  direction  of 
the  circuit  court  of  appeals  of  the  third 
circuit,  that  patent  No.  635,280  was  issued 
without  warrant,  and  that  the  bill  of  com- 
plaint as  to  that  patent  should  accordingly 
be  dismissed ;  that,  upon  further  proceed- 
ings had  in  the  court  of  appeals  in  the 
third  circuit  and  the  district  court  in 
Pennsylvania,  as  to  patent  No.  621,321. 
the  bill  upon  that  patent  was  dismissed 
for  want  of  prosecution.  A  transcript  of 
the  proceedings  in  the  district  court  of 
the  United  States  for  the  western  district 
of  Pennsylvania  was  presented,  and  peti- 
tioner stated  that  it  was  advised  that  the 
district  court  for  the  eastern  district  of 
Wisconsin  had  no  power  or  authority, 
without  the  assent  of  the  circuit  court  of 
appeals  for  the  seventh  circuit,  to  enter- 
tain the  motion  or  application  to  set  aside 
or  modify  the  former  decree  of  such  dis- 
trict court,  affirmed  by  the  circuit  court  of 
appeals,  but  that  the  circuit  court  of  ap- 
peals had  such  jurisdiction  and  power, 
and  that,  because  of  the  final  adjudication 
in  the  district  court  for  the  western  dis- 
trict of  Pennsylvania,  the  suit  in  the  dis- 
trict court  of  the  eastern  district  of  Wis- 
consin should  be  dismissed  on  the 
[420]  motion  of  the  petitioner.  The 
petition  recited  the  proceedings  in  the 
district  court  of  Wisconsin,  and  the  faet 
that  that  court  was  proceeding  to  take 
an  accounting  under  the  former  de- 
cree. The  prayer  of  the  petition  was 
that  the  circuit  court  of  appeals  take 
jurisdiction  of  the  petition,  and  in- 
quire into  and  determine  the  status  of 
the  case,  and  the  force  and  effect  of  the 
final  judgment  of  the  district  court  of  the 
western  district  of  Pennsylvania,  and  hold 
the  same  to  be  a  final  adjudication,  and 
that  the  petitioner  was  entitled  to  a  final 
decree  in  the  suit  in  Wisconsin,  dismissing 
the  same  for  want  of  equity;  that  the  dis- 
trict court  be  directed  to  proceed  and  act 
accordingly,  and  the  court  was  asked  to 
issue  such  orders  in  the  premises,  and 
such  writ  or  writs  of  certiorari  or  other- 
wise, as  might  be  necessary  or  proper,  and 
such  further  and  different  orders,  direc- 
tions, writs,  or  belief  as  should  seem 
proper  or  necessary. 

Tlie  circuit  court  of  appeals  for  the 
seventh  circuit  refused  to  grant  any  re- 
lief upon  tiio  petition,  holding  that  tlie 
decree  of  the  Wisconsin  court  was  final  in 
its  character,  notwithstanding  it  was  inter- 
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loentory  in  form,  and  that  the  decree  in 
the  third  eireuit  could  not  be  set  up  as 
res  judicata  between  the  parties.  169 
C.  C.  A.  600,  258  Fed.  880.  From  that 
decree  the  writ  of  certiorari  brings  the 
case  to  this  court. 
It  thus  appears  that  in  a  suit  upon  a 

{>atenty  and  one  subsequently  issued,  al- 
eged  to  be  for  the  same  invention,  Chris- 
tensen  had  obtained  a  decree  in  the  Wis- 
consin district  court,  sustaining  the  right 
to  a  patent  monopoly  and  an  accounting. 
From  this  decree  appeal  had  been  taken 
to  the  circuit  court  of  appeals  for  the 
seventh  circuit,  where  the  decree  was 
affirmed,  and  the  cause  remanded  to  the 
district  court,  where  the  accounting  was 
in  progress.  Subsequently  Christensen 
brongfat  the  suit  in  Pennsylvania  upon  the 
patent  rights  in  controversy,  which  re- 
sulted in  a  decree  which,  it  is  contended, 
[430]  is  binding  upon  Christensen,  and 
res  judicata  as  to  the  invalidity  of  the 
patent. 

In  such  case  the  Brake  &  Electric  Com- 
panyy  if  it  wished  to  avail  itself  of  the 
Pennsylvania  decree,  had  the  right  to 
apply  by  petition  in  the  appellate  court  of 
the  aeventh  circuit  for  leave  to  file  a  bill  in 
the  court  of  original  jurisdiction,  in  the 
natore  of  a  bill  of  review,  setting  up  the 
new  matter  as  a  bar  to  further  proceed- 
ings. Such  applications  are  addressed  to 
the  sound  discretion  of  the  appellate  tri- 
bunal, and  should  be  decided  upon  consid- 
erations addressed  to  the  materiality  of 
the  new  matter  and  diligence  in  its  presen- 
tation. Goodyear  Rubber  Co.  v.  Good- 
year, 9  Wall.  805,  19  L.  ed.  828;  Re 
Gamewell  Fire-Alarm  Teleg.  Co.  20  C.  C. 
A.  Ill,  33  U.  S.  App.  452,  73  Fed.  908 ; 
Keith  V.  Alger,  59  C.  C.  A.  552,  124 
Fed.  32;  Society  of  Shakers  v.  Alger,  23 
C.  C.  A.  263,  47  U.  S.  App.  170,  77  Fed. 
512. 

The  matter  was  considered  in  Re  Potts, 
166  U.  S.  263,  41  L.  ed.  994,  17  Sup.  Ct. 
Rep.  520,  where  this  court  reversed  a  de- 
cree of  the  circuit  court,  dismissing  a  bill 
upon  a  patent,  holding  that  the  patent 
was  valid  and  had  been  infringed  by  the 
defendant,  and  remanding  the  cause  to 
the  eireuit  court  for  further  proceedings. 
It  was  held  that  the  circuit  court  had  no 
aathority  to  grant  or  entertain  a  petition 
filed  without  leave  of  this  court,  for  a  re- 
hearing for  newly  discovered  evidence, 
and  that  mandamus  was  the  proper 
remedy  to  set  aside  the  order  of  the  cir- 
eait  court  failing  to  execute  the  mandate 
of  this  court.  The  authorities  were  re- 
viewed by  Mr.  Justice  Gray,  speaking  for 
the  eonrt  Among  other  things,  he  said : 
*^  this  respect,  a  motion  for  a  new  trial 
or  a  petition  for  a  rehearing  stands  upon 
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the  same  ground  as  a  bill  of  review,  as  to 
which  Mr.  Justice  Nelson,  speaking  for 
this  court  in  Southard  v.  Russell,  .  .  . 
said :  'Nor  will  a  bill  of  review  lie  in  the 
case  of  newly  discovered  evidence  after 
the  publication,  or  decree  below,  where  a 
decision  has  taken  place  on  an  appeal,  un> 
less  the  right  is  reserved  in  the  decree  of 
the  appellate  court,  or  permi.ssion  be  given 
on  an  application  to  [481]  that  court 
directly  for  the  purpose.  This  ap- 
pears to  be  the  practice  of  the  court 
of  chancery  %nd  House  of  Lords,  in 
England;  and  we  think  it  founded 
in  principles  essential  to  the  proper 
administration  of  the  law,  and  to  a 
reasonable  termination  of  litigation  be- 
tween the  parties  in  chancery  suits.'  16 
How.  570,  571,  14  L.  ed.  1062,  1063.  So, 
in  United  States  v.  Knight  (United  States 
V.  Moorhead)  1  Black,  488,  489,  17  L.  ed. 
80,  Chief  Justice  Taney  said  that,  in  a 
case  brought  before  this  court,  exercising 
general  jurisdiction  in  chancery,  'the  de- 
feated party,  upon  the  discovery  of  new 
evidence,  may,  after  a  final  decree  in  this 
court,  obtain  leave  here  to  file  a  bill  of  re- 
view in  the  court  below  to  review  the  judg- 
ment which  this  court  had  rendered.'  " 

In  Re  Potts  it  was  held  that  unless  ap- 
plication was  made  to  this  court  withm 
twenty  days  for  leave  to  file  a  petition  for 
a  rehearing  in  the  circuit  court,  the  writ 
of  mandamus  would  issue  as  prayed. 

In  C.  &  A.  Potts  &  Co.  V.  Creager,  38 
C.  C.  A.  47,  97  Fed.  78,  79,  it  appears 
from  the  statement  of  subsequent  proceed- 
ings in  the  case  that  this  court,  upon  ap- 
plication, grranted  leave  to  file  a  petition 
for  rehearing  in  the  circuit  court. 

That  leave  to  file  a  supplemental  peti- 
tion in  the  nature  of  a  bill  of  review  may 
be  granted  after  the  judgment  of  the  ap- 
pellate court,  and  after  the  going  down 
of  the  mandate  at  the  close  of  the  term 
at  which  judgment  was  rendered,  was 
held  in  Re  Gamewell  Fire-Alarm  Teleg. 
Co.  20  C.  C.  A.  Ill,  33  U.  S.  App.  452, 
73  Fed.  908,  in  a  carefully  considered 
opinion  rendered  by  the  circuit  court  of 
appeals  for  the  first  circuit,  reciting  the 
previous  consideration  of  the  question 
in  cases  in  this  court.  We  think  these 
cases  settle  the  proper  practice  in  ap- 
plications of  this  nature. 

This  case  is  unlike  the  one  before  us  in 
Hart  Steel  Co.  v.  Railroad  Supply  Co.  244 
U.  S.  294,  61  L.  ed.  1148,  37  Sup.  Ct.  Rep. 
506,  in  which  it  was  held  that  a  decree  in 
a  patent  infringement  suit  afiirraed  by  the 
circuit  court  of  appeals  for  the  sixth  cir- 
cuit, while  a  like  decree  was  pending,  but 
not  yet  heard,  before  the  circuit  court  of 
appeals  for  the  seventh  circuit,  upon  a 
[482]   motion  seasonably  m«A^  vcv  Wv^ 
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latter  eonrt  of  appealsy  should  have  been 
held  to  be  res  judicata  because  of  the 
legal  identity  of  the  subject-matter  and 
privity  of  the  parties. 

In  the  instant  case  the  circuit  court  of 
appeals  for  the  seventh  drcuiti  treating 
the  application  as  an  original  petition  to 
have  the  decree  made  in  the  third  circuit 
pronounced  res  judicata,  held  that  the 
former  decree  in  the  seventh  circuit  was 
final,  and  denied  the  prayer  of  the  peti- 
tion. 

In  our  view  the  proper  practice  in  mat- 
ters of  this  sort  required  the  circuit  court 
of  appeals  to  regard  the  petition,  taking 
all  of  its  allegations  together,  and  with  its 
prayer  for  general  relief,  as  an  applica- 
tion for  leave  to  file  in  the  district  court  a 
petition  in  the  nature  of  a  bill  of  review, 
invoking  a  consideration  of  the  effect  of 
the  judgment  in  the  third  circuit.  Such 
eonsideration  the  circuit  court  of  appeals 
may  well  be  directed  to  undertake  in  the 
exercise  of  its  proper  function  in  determin- 
ing the  rights  of  the  parties,  and  for  that 
purpose  its  judgment  should  be  reversed, 
without  passing  in  this  court  upon  the 
merits  of  the  petition.  This  procedure  is 
sanctioned  by  former  decisions  of  this 
court.  Lutcher  &  M.  Lumber  Co.  v. 
Knight,  217  U.  S.  257,  54  L.  ed.  757,  30 
Sup.  Ct.  Rep.  505;  William  Cramp  & 
Sons  Ship  &  Engine  Bldg.  Co.  v.  Inter- 
national Curtis  Marine  Turbine  Co.  228 
U.  8.  646, 57  L.  ed.  1006,  33  Sup.  Ct.  Rep. 
722;  Brown  v.  Fletcher,  237  U.  S.  583,  59 
L.  ed.  1128,  35  Sup.  Ct  Rep.  750. 

A  -motion  was  made  to  dismiss  the  writ 
of  certiorari  upon  the  ground  that  this 
case  is  one  in  which  an  appeal  might  have 
been  had.  But  we  are  oi  opinion  that,  in 
view  of  the  nature  of  the  application,  and 
the  status  of  the  case  brought  for  infringe- 
ment of  the  patents  in  question,  the  pro- 
ceeding was  not  of  that  character  in  which 
an  appeal  would  lie  to  this  court  We 
held  in  Macfadden  v.  United  States,  213 
U.  S.  288,  53  L.  ed.  801,  29  Sup.  Ct  Rep. 
490,  that  the  line  of  division  between  cases 
appealable  from  the  circuit  court  of  ap- 
peals and  those  made  final  in  that  court 
was  determined  by  the  [488]  source 
of  original  jurisdiction  of  the  trial 
court,  and  not  by  the  nature  of  the 
questions  of  law  raised  or  decided. 

In  our  view  the  petition  filed  in  the  cir- 
cuit court  of  appeals  was  ancillary  to  the 
original  jurisdiction  invoked,  and  was  still 
in  its  essence  and  nature  a  suit  involving 
the  validity  of  a  patent,  which  is  express- 
ly made  final  in  the  circuit  court  of  ap- 
peals,  subject  to  the  rig^t  of  this  court  to 
review  by  writ  of  certiorari. 

It  follows  that  the  decree  of  the  Circuit 
844 


Court  of  Appeals  should  be  revenedi  and 
the  case  remanded  to  that  eonrt  for  fur- 
ther proceedings  upon  the  petiticm  filed  by 
the  National  Brake  ft  Electrie  Company, 
in  conformity  with  the  opinion  of  thle 
court. 
Reversed. 


BARTHOLOMEW    SULLIVAN,    Margaret 
Iholen,  J€hn  Martin,  et  aL,  Appts., 

V. 

JANE  KIDD. 
(See  8.  C.  Reporter's  ed.  433-448.) 

Treaties  «  construction. 

1.  Treaties  are  to  be  interpreted  upon 
the  principles  which  govern  the  interpre- 
tation of  contracts  in  writing  between  in- 
dividuals, and  are  to  be  executed  in  th% 
utmost  good  faith,  with  a  view  to  making 
effective  the  purposes  of  the  contracting 
parties,  and  all  parts  of  the  treaty  are  to 
receive  a  reasonable  construction,  with  a 
view  to  giving  a  fair  operation  to  the  whole. 
[For  other  cnses,  see  Treaties,  II.  in  Digest 

Sup.  Ct.  1008.] 

Treaties  «  execotive  constrnctlon. 

2.  While  the  question  of  the  oonstrue- 
tion  of  treaties  is  judicial  in  its  nature, 
and  courts,  when  called  upon  to  act,  should 
be  careful  to  see  that  international  engage- 
ments are  faithfully  kept  and  observed,  the 
construction  placed  upon  a  treaty  and  con- 
sistently adhered  to  by  the  executive  de- 
partment of  the  Federal  government,  charged 
with  the  supervision  of  foreign  relations, 
should  be  given  much  weight. 

[For  other  cases,  see  Treaties,   II.   in   Diiiest 
Sup.  Ct.  1008.] 

Aliens  —  disabilities  —  effect  of  treaty 
—  Inlieritance  by  Canadian. 

3.  British  subjects,  citizens  and  resi- 
dents of  Canada,  do  not  inherit  real  prop- 
erty in  the  United  States,  contrary  to  local 
laws,  by  virtue  of  the  stipulations  of  the 
treaty  with  Great  Britain  of  March  2,  181)9, 
nor  by  reason  of  the  most-favored-nation 
clause  of  said  treaty,  in  the  absence  of 
notice  of  adhesion  to  the  treaty  on  behalf 
of  the  Dominion  of  Canada,  as  required  by 
art.  4,  which  provides  that  the  stipulations 
of  such  treaty  shall  not  be  applicable  to 
any  British  colonies  or  foreign  possessions 
unless  notice  to  that  effect  shall  be  given 
on  behalf  of  such  colony  or  foreign  posses- 
sion by  the  British  representative  at  Wash- 
Note. — ^As  to  effect  of  treaty  on  right 

of  alien  to  inherit — see  notes  to  John- 
son V.  Olson,  L.R.A.1915E,  327,  and 
Rixner's  Succession,  32  L.R.A.  177. 

On  treaty  guaranties  to  aliens — see 
note  to  Gandolfo  v.  Hartman,  16  L.R.A. 
277. 

On  alien's  right  to  inherit — see  note 
to  Easton  v.  Huott,  31  L.R.A.  177. 
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lagton   ta  tha  Btenttrj  ot  Stat*  of  the  allegiuicA    to    the    groTemment,    rsther 

Uaitcd  8t*t«*.                     .„  ^  ,  ,    ,,,     ,  'han  in  the  eenae  of  mere  domicil. 

"SS.JI'tSlBlS'l'"          •■          '    '      ^  Dicey,   Confl.   2d    ed.    1908,   166-191; 

United   States  v.   Wong  Kim  Ark,  169 

[No.  6S.]  U.  8.  649,  42  L.  ed.  890,  18  Sup.  Ct.  Rep. 

,  .     , „  456;  MaeKenzie  v.  Hare,  239  U.  S.  299, 

Argned  »nd  iitbmitted  April  27,  1020.    Be-  311    gj,  l.  ed.  297,  301,  36  Sup.  Ct.  Rep. 

•tared  to  docket  (or  reargument  May  17.  -q„'    .          „        iQifiR    (wi-    HurHini.  v 

1920.    Reargued  December  10,  1020.    De-  i,^'  .*.°^-  n  f  ri    nfi9  VA    TcV    H® 

dded  JanuwT  3,  1»21.  Standard  Oil  Co.  182  Fed.  421     Uam- 

-anu«r7  o,  *»  meratein  v.  Lyne,  200  Fed.  165. 

APPEAL  from  the  District  Court  of  Under  tlie  moat-favored-nation  clause 

the  United  States  for  the  District  of  the  treaty,  Margaret  Ingoidsby  was 

of  KansM  to  review  a  decree  npholding  entitled  to  inherit. 

the  right  of  a  Canadian  to  inherit  real  MeEvoy  t.  Wyman,  191  Maaa.  276, 114 

property  in  the  United  States.   Reversed.  Am.  St.  Rep.  601,  77  N.  E.  379;   Mo- 

The  faets  are  staUd  in  the  opinion.  Govern    v.    Philadelphia    &    R.    R.    Co. 

_    _     ^        ,  _    _  235  U.  8.  389,  59  L.  ed.  283,  35  Sup.  Ct. 

Measw.  Owrg.  F.  Bettty  and  B.  I.  ^       i27,    8    N.    C.    C.    A.    67;    Re 

Utowidi  submitted    the   cause   for   ap-  Lobrasciano,    38    Miac.    415,    77    N.    Y. 

gellanto.     Meaara.  C    W    Burch  and  U  g^        ^q^q    r^  Fattoaini,  33  Miao.  18, 

Rue  Royce  were  on  the  brief:  g7  n.  y.  Supp.  1119. 

Und«  the  common  law    an  alien  can-  ^   treaty   should    be  oonstmed    as   a 

aot    inherit.      In    the    absence    of    the  ^h„,      „„^  ;„  ^^e  light  of  the  circum- 

tnaty,  the  right  of  mhentance  u  gov-  ^tsncea   and  oonditiona  exiating  at  the 

erned  by  statute.  time  it  was  entered  into. 

T^i^*^.V-o?T"%\^S'^in^'^  "Treaties,"    38    Cye.    961;    Re    Rosa, 

^  ?*•  "'Ao^^'^S-  «k**«P-T'®^J  ^''^  1«  U.  8.  453,  35  L.  ed.  581,  11  Sup.  Ct. 

».  Jonea,  234  U.  S.  615,  58  L.  ed.  1600,  r        397     Strother   v.    Lucas,    12   Pet. 

2J  l''P- Sln^B  ^^li.i^'^IS?  V^?'^"'  410,   »   L.   ed.   1137;    United    Stales   y. 

M  K*n.  819,  L.R.Aa916E.  327,  142  Pae.  p„;„p_  g  p^j  ggS;  1  Oppenheim,  Inter- 

**■  national  Law,  p.  560. 

Mr.   H.   M.  Langworthy  ai^ed   the  Solicitor  General  rrieraon,  by  special 

i?*^  J^'^'  ""„"^*'!;,?;           T    ^'  leave,  submitted  the  cause  for  the  United 

B.  B.  Thomson,  R.  D.  Wilhama,  J.  E.  gtatM 
Madden,    and    W.    D.    McLeod,   ffled    a 

brief  for  appeUee:  Mr.  Justice  Day  delivered  the  opin- 

An  alien  can  take  lands  by  purchase,  jon  of  the  court: 

ud  there  is  no  distinction  whether  the  This  is  an  appeal  from  a  decree  of  the 

purchase  be  by  grant  or  by  devise.  United  States  district  court  for  the  dis- 

■  Fairfax  v.  Hunter,  7  Cranch,  603,  619.  trict  of  Kansas.    It  involves  the  construc- 

3  L.  ed.  453,  458;  Johnson  v.  Olaon,  92  tion  of  the  Treaty  between  Great  Britain 

Kan.    822,   L.R.A.1915E,   327,   142   Pac.  and  the  United  States  of  March  2,  1899, 

356;  State  v.  EUis,  72  Kan.  285,  83  Pac.  relating  to  the  tenure  and  diBposition  of 

1045.  real  and  personal  property.    Compilation 

Treaties  must  receive  a  fair  and  lib-  of  Treaties  in  Force  1904,  375  (Malloy); 

eral  interpretation,  and  a  sensible  con-  31  8tat.  at  L.  1939. 

itruetion    which     will     accomplish    the  The    case    arisee    from    the    following 

obvious  intent  of  tbe  parties  is  to  be  facts: 

preferred  as  against  one  which  is  eon-  Peter    Martin    died     at    Osawatomie, 

trary  to  the  obvious  spirit  and  intent.  Kansas,  January  29,  1915,  owning  real 

I  Kent,  Com.  174;  Shanks  v.  Dupont,  estate  situated  in  the  county  of  Saline, 

3  Pet.  242,  7  L.  ed.  666;  Hauenstein  v.  Kansas.     He  left  surviving  him  certain 

Lynham,  100  U.  S.  483,  487,  25  L.  ed.  relatives,  among  others  a  sister,  Mai^aret 

(128,  630j  Geofroy  v,  Riggs,  133  U.  S.  Ingoidsby,  a  resident  of  the  township  of 

268,  33  L.  ed.  642,  10  Sup.  Ct.  Rep.  295;  Sheffield,    county    of   Lennos-Addington, 

Re  Ross,  140  U.  8,  453,  475,  35  L.  ed.  province  of  Ootario,  Canada.     After  the 

561,  690,  11  Sup.  Ct.  Rep.  697;  United  death  of  Peter  Martin,  and  on  July  28, 

States  V.  Texas,  162  U.  S.  1,  36,  40  L.  1916,    Margaret    Ingoidsby    died    nt    her 

•d.  867,  879,  16  Sup.  Ct.  Rep.  725.  home  in  Canada,  and  by  her  last  will  and 

There  can  be  no  doubt  that  the  terms  testament,  duly  probated,  abe  named  the 

"eilizeuB  and  subjects"  and  "Gitiiens  or  itppellee,  Jane  Kidd,  her  sole  devisee  and 

nbjecta,"  used  in  the  treaty  ander  eon-  legatee.     The  real  estate  in  Konsas  has 

■■deration,  are  used  in  the  broader  sense,  been  sold  in  partition  sale,  and  the  ques- 

based  npoa  nationality  and  permanent  tion  to  be  decided  ia  whether  Jane  Kidd. 

•ft  I..  eJT  »« 
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tfans  holding  by  deviw  th«  intflnet  of  psying  such  duties  only  «a  l_.             . 

Margaret  In^oldsby,  is  entitled  to  suceeed  or  subjects  of   the  cotmtiy   when  th» 

to  tl>e  undivided  one  seventh  of  the  estate  property  lies  shall  be  liable  to  pay  in  lifct 

of  Peter  Martio.  cases. 

Primarily  the  devolution  of  the  estate,  .,...,, 
it  bein?  situated  in  the  state  of  Kaasss, 

woDld  be  determioed  by  the  laws  of  that  [437]  Article  IV. 

state.    Blythe  v.  Hinckley,  180  tJ.  S.  333,  ^.        ..     .  ,.           „  ,,                 .    ___ 

and  previous  cases  in  this  court,  cited  and  ^^«  "^LP?  '"""L*'*  *^."  RT"*  ^ 

quoted  on  page  341  et  seq.,  45  L  ed.  657,  r,""''""  "'^*"  ""'  ^.  "PP'-^We  to  an,  of 

562,  21  Sup    Ct.  Rep^90.     Under  the  the  Colonies  or  foreign  possesaiooB  of  H« 

Co^titntion  and  Uws  of  Kansas  Margaret  ^i""""!!  i,^"^^^  ""'^  ""'"l.?*.,"^ 

Ingoldsby,  an  alien,  was  ia.apable  of  in-  f f! ''L*'i 'T^  ''""^  *f'l'«'-  <">  behalf  rt 

heriting,  and  the  es  ate  would  pass  to  the  ^l  T^^    ^""^  '^'  f^f"  P"*^?"*  ^ 

brother  and  sisters  snd  their  iepresenta-  ""  ?■"'?'"'"  "fj**l?  ^?fPSf!"*•*J'"  "* 

tiv<!s,  who  were  native  eiti«ns.    Johnson  Washm^on  to  the  United  Statw  Sea« 

V.  Obon,  82  Kan.  819,  UR.A.1915E,  327,  ^."^^  5,f '^'^'v""*""  ,T  ^^fi  ^"i-™  '''5 

142  Pao  256  date  of  the  exchange  of  the  ratiucatioiu  of 

[486]    The    right  of  Jane  Kidd    to  ""^t  P"*^""', '^T^^"''?";       a      ., 

.D«eed    to    the    interest    of    Margaret  .  I*  la  understood  that  under  the  provi- 

Ingoldsby    is    said    to    arise    from    the  ^'«»s  of  this  Article,  Her  Majesty  ean_ « 

fact    that    the    latter   was,    although    a  the  ^me  manner  give  notwe  of  adhewon 

citizen  and  resident  of  Cankda,  a  British  •*",  ***"'"„  °^„^y  ^"^'«''  ^r^",'?™?'.?! 

subject,    and    entiUed    to    the    sncces-  ^P/-"?  of  mfluenoe,  or  on  beha^  of  tb. 

sion  because  of  the  Treaty  of  March  2,  I'l^^t    ff^Kh'  V  i         i«7S^,5^' 

1899.     The  district  court  sustained  thi  o™f  r^^ '^'„^'5  t   i^'' ^^^^' '"'"^ 

eontention.     Pertinent  provisions  of  the  ^'^'  ^"'^'"  "•"*  J^T'F^iA           .-      j.  „ 

treaty  are-  provisions  of  this  Convention  shaD 

'        '  extend  and  apply  to  any  territory  or  tex> 

.   .'  ,    T  ritories  pertaining  to  or  occupied  and  gOT- 

*"'*'"  ^-  erned  by  the  United  States  beyond  the 

Where,  on  the  death  of  any  person  hold-  seas,  only  upon  notice  to  that  effect  htaag 

ing  real  property  (or  property  not  per-  nven  by  the  Representative  of  the  Utdtel 

Bonal),  within  the  territories  of  one  of  the  states   at   London,   by   direction   of   the 

Contracting  Parties,  such  real   property  treaty-making  power  of  the  United  StateK 
would,  by  the  laws  of  the  land,  pass  to  a 

eitizen  or  subject. of  the  other,  were  he  Article  V. 

not  disQuslitied  by  the  laws  of  the  country  t„  _.,  ,.  _,  „_„.__    ,i,      ■  li    »  j-     „ 

where  such  real  property  is  situated,  such  •  J" '"  t>«>t  concerns  thenght  of  dispoa- 

<riti«n  or  subject  shall  be  allowed  a  term  ^V^  JJ"/  """^  °*  property,  real  or  p« 

„.  ,, ^  ■     „i.-.i>  .«  »  II  .1,        ™  sonal,  citizens  or  Gubjeots  of  each  of  tM 

of  three  jeai.  m  .h.ch  10  «J1  the  «mie  High    Contr.cting    Parties   ehall    in    tba 

tha  term  to  be  «a«.n.bly  prolooged  if  i,„|,i„i„,  „,  ,jS„,^„  „j       ^^  JJ^ 

"^          r          "J,   T""F'  'Ji      ,  "kich  are  o,  ma,  be  accorded  to  theSt 

^l»d™,   lb.   proc«Kl.  thereof,  without  „„        ..bject.  of  tb,  moat  fa.orod  iZ 

restramt  or  interference,  and  exempt  from  ^^^^              -* 

any  aaecession,  probate  or  administrative 

duties  or  charges  other  than  thoee  which  Article  VI 

may  be  imposed  in  like  cases  upon  the 

citizens  or  subjects  of  the  country  from  The  present  Convention  shall  com«  into 

which  such  proceeds  may  be  drawn.  effect  ten  days  after  the  day  upon  whidi 

the  ratiBcationa  are  exchanged,  and  shall 

Article  II  remain  in  force  for  ten  years  after  an«h 

exchange.  In  case  neither  of  the  Hifh 
The  oitixens  or  subjects  of  each  of  the  Contracting  Parties  shnll  have  given  no- 
Contracting  Parties  shall  have  full  power  tice  to  the  other,  twelve  months  beftm 
to  dispose  of  their  personal  property  with-  {438]  the  expiration  of  the  said  period 
in  the  territories  of  the  other,  by  teats-  of  ten  years,  of  the  intention  to  tor- 
ment, donation,  or  otherwise;  and  their  minate  the  present  Convention,  it  sholl 
heirs,  legatees,  and  donees,  being  citisens  remain  in  force  until  the  expiration  of 
or  eabjects  of  the  other  Contracting  Party,  one  year  from  the  day  on  which  eithor 
whether  resident  or  nonresident,  shall  sue-  of  the  High  Contracting  Parties  aluU 
ceed  to  their  said  personal  property,  and  have  given  such  notice. 
may  take  posseesion  thereof  either  by  The  United  States  or  Her  BritannM 
themselvcB  or  by  others  acting  for  them.  Majesty  shall  also  have  the  right  sepant^ 
«nd  dispose  of  Uae  aame  at  thur  ploaanre,  ly  to  terminate  the  picMnt  ^mvantion  at 
*'•  1K4  V.  II. 
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may  time  on  giving  twelve  months'  notice 
to  that  effect  in  regard  to  any  British  Col- 
<my,  foreign  possession,  or  dependency,  as 
specified  in  article  4,  which  may  have  ae- 
eeded  thereto. 

The  case  was  argued  and  submitted  at 
the  last  term  of  this  court.  It  was  ordered 
reinstated  with  notice  to  the  Attorneys 
Cheneral  of  the  United  States  and  of  the 
state  of  Kansas.  The  case  has  been  re- 
argued. The  Solicitor  General  presented 
the  views  of  the  State  Department  of  the 
United  States,  and  submitted  a  brief  in 
behalf  of  the  government. 

There  are  opposing  views  of  the  treaty, 
one  taken  by  the  British  and  the  other  by 
the  American  government.    The  view  of 
the  former  beine  that  British  subjects, 
resident  of  Canada  or  elsewhere,  are  enti- 
tled to  inherit  property  in  any  state  of  the 
United  States,  and  citizens  of  the  United 
States  are  entiUed  to  inherit  in   Great 
Britain  and  its  possessions  and  colonies, 
provided,  as  to  the  latter,  that  notice  has 
been  given  under  article  4  of  the  treaty  of 
adhesion  to  the  terms  of  the  convention  as 
to  such  colonies  and   possessions.     The 
American    contention    is   stated    by    the 
Solicitor  General,  and  appears  by  a  com- 
mmiieation  from  the  Secretary  of  State 
of  October  2,  1920,  sent  in  response  to 
the  invitation  of  the  Solicitor  General,  and 
ifow  on  the  files  of  the  Department  of  Jus- 
tice.    The  Secretary  of  State  sets  forth 
that  it  is  the  view  of  this  government  that 
British  subjects,  citizens  and  residents  of 
Canada,   do   not   inherit   in    the   United 
States  by  virtue  of  the  stipulations  of  the 
treaty,    because,    as    to    the    Dominion 
[4S9]  of  Canada,  no  notice  of  adhesion 
to  the  same  has  been  given,  as  is  re- 
quired   by    the    stipulations    of    article 
i    It  hence  appears  that  the  one  con- 
tention is  that  the  notice  required  by 
article  4  has  a  territorial  effect  only, 
find  when   given   brings  such   territory 
>nto  the  operative  force  of  the  treaty 
•«  to  the  property  situated  therein;  the 
<^l)er,  that,  as  to  subjects  and  citizens,  the 
Notice  is  required  to  bring  residents  and 
Pitiperty  within  the  operative  effect  of  the 
*»eaty. 

Applied  to  the  concrete  case,  the  Ameri- 
go contention  is  that  Margaret  Ingoldsby 
^as  not  entitled  to  inherit  in  Kansas  by 
the  terms  of  this  treaty  because  notice  of 
idherenee  for  the  Dominion  of  Canada 
Was  not  given.    The  communication  of  the 
State  Department  to  the  Solicitor  General 
shows  that  the  American  government  is 
ready,  and  has  expressed  its  willingness, 
to  take  up  the  matter  of  extending  the 
treaty    provisions   to   the   Dominion    of 
•5  a  ed. 


Canada,  notwithstanding  the  fact  that  the 
stipulated  time  for  notice  has  expired. 

Writers  of  authority  agree  that  treaties 
are  to  be  interpreted  upon  the  principles 
which  govern  the  interpretation  of  con« 
tracts  in  writing  between  individuals,  and 
are  to  be  executed  in  the  utmost  good 
faith,  with  a  view  to  making  effective  the 
purposes  of  the  high  contracting  parties; 
that  all  parts  of  a  treaty  are  to  reeeive  a 
reasonable  construction,  with  a  view  to 

S'ving  a  fair  operation  to  the  whole.  5 
oore.  International  Law  Dig.  249.  At 
the  time  of  the  negotiation  of  the  treaty, 
Great  Britain  had  numerous  colonies  and 
possessions,  and  the  United  States  had  re- 
cently acquired  certain  islands  beyond  the 
seas.  Concerning  these  the  contracting 
parties  made  the  stipulations  contained  m 
article  4,  adding  the  right  to  give  like  no- 
tice in  l)ehalf  of  any  British  protectorate, 
or  sphere  of  influence,  or  on  behalf  of  the 
island  of  Cyprus,  by  virtue  of  the  Con- 
vention of  June  4,  1878,  between  Great 
Britain  and  Turkey.  As  to  the  islands, 
beyond  [440]  the  seas,  occupied  or 
governed  by  the  United  States,  they 
were  to  come  within  the  terms  of  the 
treaty  only  upon  notice  to  that  effect  by 
direction  of  the  treaty-making  power 
of  the  United  States. 

If  the  contention  of  the  appellee  be  cor- 
rect, it  necessarily  follows  that,  as  to 
British  possessions,  the  inhabitants  there- 
of, being  British  subjects,  had  nothing  to 
gain  by  giving  notice  which  article  4  spe* 
cifically  required,  for,  as  to  them,  their 
rights  had  been  secured  by  articles  1  and 
2  of  the  treaty.  Applying  this  construc- 
tion to  the  instant  case,  Canadians,  while 
residents  of  the  Dominion,  and  citizens  of 
a  self-regulating  and  self-governing  com- 
munity, acquired,  by  virtue  of  this  treatjjr, 
as  British  subjects,  the  right  to  inherit  m 
every  state  of  the  American  Union,  re- 
gardless of  local  laws;  this  while  citizens 
of  the  United  States  acquired  no  corre^ 
sponding  right  to  inherit  in  the  Dominion 
of  Canada  until  notice  be  given, — a  mat- 
ter entirely  beyond  the  control  of  Ameri- 
can authority.  The  American  right  to  in- 
herit in  Canada  became  a  matter  of  g^ee 
on  the  part  of  the  other  contracting  nation 
when  it  saw  fit  to  grant  it  by  signifying  its 
adhesion  to  the  treaty.  Such  construction 
is  inconsistent  with  the  general  purpose 
and  object  of  such  conventions  to  secure 
equality  in  exchange  of  privileges,  and 
reciprocity  in  rights  granted  and  secured. 
Geofry  v.  Riggs,  133  U.  S.  258,  271,  33  L. 
ed.  642,  646,  10  Sup.  Ct.  Rep.  295. 

The  fact  that  Canada,  as  a  self-govern- 
ing dependency,  in  the  exercise  of  the  leg- 
islative power  which  is  hers,  has  seen  fit  to 
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give  aliens  the  right  to  inherit,  adds 
nothing  to  the  argument  in  favor  of  the 
appellee.  The  Dominion  of  Canada  has 
not  the  treaty-making  power.  Whatever 
the  Dominion  may  see  fit  to  do  in  the  ex- 
ercise of  its  own  legislative  authority  can- 
not afifect  the  right  of  a  state  of  the 
American  Union  to  determine  for  herself 
whether  aliens  shall  inherit  property  with- 
in her  borders.  The  construction  insisted 
upon  by  the  United  States  makes  for  the 
exchange  of  reciprocal  rights  under  the 
provisions  [441]  of  the  treaty,  and, 
when  the  required  notice  is  given, 
British  subjects  resident  of  Canada 
would  have  property  rights  in  the  United 
States  similar  to  those  accorded  citi- 
zens of  the  United  States  in  Canada. 
That  notice  was  deemed  essential  to 
the  security  of  rights  of  British  sub- 
jects, resident  of  the  colonies,  is  shown  by 
the  practice  which  has  followed  the  mak- 
ing of  the  Supplementary  Convention  of 
1902  (Treaties  in  Force  1904,  379;  32 
Stat,  at  L.  p.  1914),  extending  for  twelve 
months  from  July  28, 1901,  the  time  fixed 
in  article  4  of  the  Treaty  of  March  2, 
1899.  for  the  notification  of  accession  to 
that  convention  by  British  colonies  or  for- 
eign possessions.  In  a  note  to  this 
treaty,  published  in  Treaties  in  Force 
1904,  supra,  it  appears  that  most  of  the 
British  colonies  and  possessions  have 
given  notice  of  adhesion  to  the  Treaty  of 
1899. 

The  significance  of  article  6  is  impor- 
tant. In  this  article  provision  is  made  for 
the  right  of  the  United  States  or  the 
British  government  to  terminate  sepa- 
rately the  convention  by  twelve  months' 
notice  to  that  effect  in  regard  to  any 
British  colony,  foreign  possession,  or  de- 
pendency, as  specific  in  article  4,  which 
may  have  acceded  to  the  convention.  This 
article  lends  strong  support  to  the  argu- 
ment that  only  colonies  or  possessions 
which  accede  to  the  convention  are  to 
have  the  benefit  thereof;  such  rights, 
recognized  as  acquired  by  accession,  be- 
ing subject  to  termination  by  the  with- 
drawal provision  of  article  6. 

Nor  are  we  impressed  with  the  argu- 
ment that  Canadian  citizens,  being  also 
British  subjects,  are  entitled  to  inherit 
in  Kansas  by  virtue  of  the  most-favored- 
nation  clause.  That  clause  has  been  held 
in  the  practice  of  this  country  to  be  one 
not  extending  rights  acquired  by  treaties 
containing  it  because  of  reciprocal  bene- 
fits expressly  conferred  in  conventions 
with  other  nations,  in  exchange  for  rights 
or  privileges  given  to  this  government 
This  clause  cannot  overcome  the  specific 
provisions  of  article  4|  [442]   making 
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adhesion  to  the  treaty  necessary  in  order 
to  bring  citizens  and-  property  of  colo- 
nies and  possessions  within  the  benefits 
of  the  treaty. 

We  are  unable  to  see  that  the  eon* 
struction  of  this  treaty  is  aided  by  the 
argument  of  counsel  in  the  supplemental 
brief  of  the  appellee  that  Lord  Salisbury, 
for  the  British  government,  insisted  upon 
the  construetion  which  they  contend  for 
in  relation  to  a  similar  convention  with 
Japan.  We  find  nothing  in  the  archives 
of  the  Department  of  State  to  show  that 
this  insistence  was  brought  forward  in 
the  course  of  negotiations,  or  in  any  man- 
ner came  to  the  attention  of  the  American 
representative,  Mr.  Hay,  who  nego- 
tiated this  treaty  with  Sir  Julian  Paunce- 
fote,  the  British  representative. 

The  American  government,  upon  a 
message  from  the  President,  for  the  pur- 
pose of  securing  the  consent  of  the  Sen- 
ate, as  we  learn  from  public  documents 
on  file  in  the  State  Department,  has,  with 
the  consent  of  the  Senate,  extended  ^s 
provisions  of  the  Convention  of  1899  to 
Porto  Rico,  and  has  so  notified  the  British 
government.  We  are  advised  by  the  let- 
ter of  the  Secretary  of  State  of  October 
2,  1920  (on  file  in  the  Department  of 
Justice),  that  this  government  is  ready  to 
take  up  with  the  Bntish  government  the 
matter  of  extension  of  the  treaty  provi- 
sions to  Hawaii  and  the  Dominion  of 
Canada. 

While  the  question  of  the  construction 
of  treaties  is  judicial  in  its  nature,  and 
courts,  when  called  upon  to  act,  should 
be  careful  to  see  that  international  en- 
gagements are  faithfully  kept  and  ob- 
served, the  construction  placei  upon  the 
treaty  before  us  and  consistently  adhered 
to  by  the  Executive  Department  of  the 
government,  charged  with  the  supervision 
of  our  foreign  relations,  should  be  given 
much  weight.  Charlton  v.  Kelly,  229  U. 
S.  447,  468,  57  L.  ed.  1274.  1283.  46 
L.R.A.(N.S.)  397,  33  Sup.  Ct.  Rep.  945. 
See  also  Castro  v.  De  Uriarte,  16  Fed.  93, 
98  (opinion  by  Judge  Addison  Brown). 

Taking  the  view  which  we  have  here  ex- 
pressed of  the  [443]  real  purpose  of 
the  treaty,  as  evidenced  by  its  terms, 
which  is  strengthened  by  the  practices 
of  both  governments  in  pursuance  of 
it,  we  reach  the  conclusion  that,  for  laek 
of  notice  of  the  adhesion  of  Canada  to 
the  terms  of  the  treaty,  the  law  of  Kan- 
sas was  not  superseded  in  favor  of 
British  subjects  resident  in  Canada,  and 
it  determined  the  right  of  aliens  to 
inherit  lands  in  that  state. 


Reversed. 
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EMTL  J.  DEERING  and  William  Bramley, 
Individually  and  as  Business  Agents  of 
District  No.  15  of  the  International  As- 
iociation  of  Machinists,  et  al. 

(See  S.  C.  Reporter's  ed.  443-488.) 

iBjnnctlon  —  affatnat  combination  tn 
rratraint  of  trade  «  Clayton  Act  ^ 
pending  anita.  . 

1.  In  so  far  as  the  Clayton  Act  of 
October  16,  1&14,  provided  for  relief  by 
injunction  to  private  suitors,  imposed  con- 
ditions upon  granting  such  relief  under 
particular  circumstances,  and  otherwise 
modified  the  Sherman  Anti -trust  Act  of 
July  2,  1800,  it  was  effective  from  the  time 
of  its  passage,  and  applicable  to  pending 
suits  for  injunction  not  brought  to  a  hear- 
ing until  after  the  passage  of  the  Clayton 

Act 

rFor  other  ctses,  see  Injiinction,  I.  d :  Mo- 
nopoly, II.  a,  in  Digest  Sup.  Ct.  lOOS.] 

Injunction   —  asalnat   combination    In 

restraint  of  trade  —  relief  to  private 

■oltora  —  Clayton  Act. 

2.  Private  parties  are  given,  by  the 
Clayton  Act  of  Ckrtober  15,  1014,  §  16,  a 
ri^t  to  relief  by  injunction  in  any  court 

Note. — As  to  remedy  by  injunction 
against  illegal  trusts  under  modem  anti- 
trust laws — see  note  to  Whit  well  v.  Con- 
tinental Tobacco  Co.  64  L.R.A.  715. 

As  to  boycott  as  a  weapon  in  indus- 
trial pursuits — see  note  to  Auburn  Dray- 
ing  Co.  V.  Warden,  6  A.L.R.  909. 

As  to  controversy  over  "open"  or 
^closed"  shop  as  justification  for  means 
employed  to  aid  strike — see  notes  to 
8now  Iron  Works  v.  Chadwick,  L.R.A. 
1917F,  760 ;  Folsom  v.  Lewis,  35  L.R.A. 
(N.S.)  787;  and  Reynolds  v.  Davis,  17 
LR.A.(N.S.)  162. 

As  to  lawfulness  of  a  strike  or  of  a 
^breat  so  to  act  as  to  induce  a  strike 
^hen  there  is  no  trade  dispute  between 
^ke  strikers  and  their  employers — see 
'lotes  to  New  England  Cement  Qun  Co. 
J.  McGivem,  L.R.A.1916C,  989,  and 
^'ickett  V.  Walsh,  6  L.R.A.(N.S.)  1067. 

As  to  injunction  against  strikes — see 
"^ote  to  Long  Shore  Printing  &  Pub.  Co. 
^.  Howell,  28  L.R.A.  464. 

On  right  of  labor  union  to  notify  per- 
^ns  not  to  deal  with  a  certain  in- 
dividual— see  notes  to  Hey  v.  Wilson, 
16  L.RJL.(N.S.)  85;  Lindsay  &  Co.  v. 
Hontana  Federation  of  Labor,  18  L.R.A. 
(KJ3.)  707;  and  American  Federation 
of  Labor  v.  Buck's  Stove  &  Range  Co. 
32  LJaj^..(N.S.)  748. 

Ajid  see  note  to  this  case  as  reported 

in  16  A.L.R.  196. 
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of  the  United  States  against  threatened  loss 
or  damage  by  a  violation  of  the  Federal 
Anti-trust  Laws  under  the  conditions  and 
principles  regulating  the  granting  of  such 
relief  by  courts  of  equity. 
[For  other  caBes,  tee  lujunction,  I.  d ;  Mo- 
nopoly,  II.  a,  in  Digest  Sup.  Ct.  1908.] 

Conspiracy  —  lawful  purpose  —  unlaw- 
ful means. 

3.  A  conspiracy  is  a  combination  of 
two  or  more  persons  bv  concerted  action  to 
accomplish  a  criminal  or  unlawful  pur- 
pose, or  to  accomplish  some  purpose  not  in 
itself  criminal  or  unlawful  by  criminal  or 
unlawful  means.  If  the  purpose  be  unlaw- 
ful, it  may  not  be  carried  out,  even  by 
means  that  otherwise  would  be  legal;  and 
although  the  purpose  be  lawful,  it  may  not 
be  carried  out  by  criminal  or  unlawful 
means. 

[For  other  cas^s,  see  Conspiracy,  I.  In  Digest 
Sup.  Ct.  1008.J 

Monopoly  —  combinations  in  restraint 
of  trade  —  secondary  boycott. 

4.  A  secondary  boycott  is  a  combina- 
tion not  merely  to  refrain  from  dealing 
with  a  person,  or  to  advise  or  by  peaceable 
means  persuade  his  customers  to  refrain, 
but  to  exercise  coercive  pressure  upon  such 
customers,  actual  or  prospective,  in  order 
to  cause  them  to  withhold  or  withdraw 
their  patronage  through  fear  of  loss  or 
damage  to  themselves  should  they  deal 
with  him. 

[For  other  cases,  see  Monopoly,  II.  a.  In  Di- 
gest Sup.  Ct.  1008.] 

Monopoly « combination  In  restraint 
of  trade  ^  peaceable  persuasion. 

5.  A  restraint  produced  by  peaceable 
persuasion  is  as  much  within  the  prohibi- 
tion of  the  Sherman  Anti-trust  Act  of 
July  2,  1890,  as  one  accomplished  by  force 
or  threats  of  force. 

[For  other  cases,  see  Monopoly,  II.  a.  In  Di- 
gest Sup.  Ct.  1008.] 

Monopoly  —  combination  in  restraint 
of  trade  — beneficial  object. 

6.  A  combination  in  restraint  of  inter- 
state trade  is  not  to  be  justified  by  the 
fact  that  the  participants  in  the  combina- 
tion or  conspiracy  may  have  some  object 
beneficial  to  themselves  or  their  associates 
which  possibly  they  might  have  been  at 
liberty  to  pursue  in  tlie  a])sence  of  the 
Sherman  Act  of  July  2,  1800,  prohibiting 
such  combinations. 

[For  other  cases,  see  Monopoly,  II.  a,  in  Di- 
gest Sup.  Ct.  1908.] 

Monopoly  —  combination  In  restraint 
of  trade  —  Clayton  Act  —  labor  organ- 
izations. 

7.  A  labor  organization,  or  its  mem- 
bers, is  not  exempted  from  accountability 
for  a  combination  in  restraint  of  interstate 
trade  where  it  or  they  depart  from  its  nor- 
mal and  legitimate  objects  and  engage  in 
an  actual  combination  or  conspiracy  in  re- 
straint of  trade,  merely  because  the  Clay- 
ton Act  of  October  16,  1914,  §  6,  provides 
that  nothing  in  the  Anti-trust  Laws  shall 
be  construed  to  forbid  the  existence  and 
operation  of  labor  organisations,  or  to  for- 


SUPREME  COURT  OP  THE  UNITED  STATES. 


Oct. 


bid  their  members  from  lawfully  carrying 
out  their  legitimate  objects. 
[Por  other  cases,   see  Monopoly.  II.  a,  In  Di- 
gest Sup.  Ct.  1908.] 

Monopoly  — combination  In  restraint 
of  trade  — Clayton  Act. 

8.  By  no  fair  or  permissible  construc- 
tion can  the  provision  of  the  Clayton  Act 
of  October  15,  1914,  §  6,  that  nothing  in 
the  Anti-trust  Laws  shall  be  construed  to 
forbid  the  existence  and  operation  of  labor 
organizations,  or  to  forbid  their  members 
from  lawfully  carrying  out  their  legitimate 
objects,  be  taken  as  authorizing  any  activ- 
ity otherwise  unlawful,  or  as  enabling  a 
normally  lawful  organization  to  become  a 
cloak  for  an  illegal  combination  or  con- 
spiracy in  restraint  of  trade,  as  defined  by 
tne  Anti-trust  Laws. 

[For  other  cases,  see  Monopoly,  II.  a.  In  Di- 
gest  Sup.   Ct.  1908.1 

Injunction  —  against  combination  in 
restraint  of  trade  —  secondary  boy- 
cott —  Clayton  Act. 

9.  Injunctive  relief  to  a  manufacturer 
against  concerted  action  which  members  of 
labor  organizations,  standing  in  no  employ- 
ment relation  with  it,  pa^t,  present,  or 
prospective,  have  taken  in  aid  of  a  strike 
in  its  factory  in  order  to  compel  such  manu- 
facturer to  unionize  its  factory,  establish 
the  closed  shop,  the  eight-hour  day, .and 
the  imion  scale  of  wages,  by  interfering 
with  and  restraining  its  interstate  trade 
through  coercive  pressure  upon  actual  or 
prospective  cuatomerp,  with  the  intent  and 
result  of  causing  them  to  withdraw  patron- 
age from  such  manufacturer  for  fear  of  loss 
or  damage  to  themselves  should  they  deal 
with  it,  may  not  be  denied  on  the  theory 
that  such  relief  was  forbidden,  or  that 
Buch  action — the  so-called  secondary  boy- 
cott— was  legalized  by  the  provisions  of  the 
Clayton  Act  of  October  15,  1914,  §  6,  that 
nothing  in  the  Anti-tru^t  Laws  shall  be 
construed  to  forbid  the  existence  and  oper- 
ation of  labor  organizations,  or  to  forbid 
their  members  from  lawfully  carrying  out 
their  legitimate  objects,  and  of  §  20  of 
that  act,  restricting  the  granting  of  injunc- 
tions in  cases  "between  an  employer  and 
employees,  or  between  employers  and  em- 
ployees, or  between  employees,  or  between 
persons  employed  and  persons  seeking  em- 
ployment, involving,  or  growing  out  of,  a 
dispute  concerning  terms  or  conditions  of 
employment,*'  and  providing  that  none  of 
the  acts  specified  therein  shall  be  considered 
or  held  to  be  violations  of  any  law  of  the 
United  States. 

(For  other  ciises,  see  Injunction,  I.  d ;  Mo- 
nopoly, II.  a,  in  Digest  Sup.  Ct.  1908.] 

Monopoly  —  combination  in  restraint 
of  trade  —  tndustriul  disputes^  — 
secondary  boycott  —  Clayton  Act. 

10.  The  exceptional  immunity  from  the 
operation  of  the  Federal  Anti-trust  Laws, 
granted  by  the  Clayton  Act  of  October  15, 
1014,  §  20,  in  cases  "between  an  employer 
and  employees,  or  between  employers  and 
employees,  or  between  employees,  or  be- 
tween persons  employed  and  persons  seek- 
ing employment,  involving,  or  growing  out 


of,  a  dispute  concerning  terms  or  conditions 
of  employment,"  must  be  confined  to  those 
who  are  proximately  and  substantially  con- 
cerned as  parties  to  an  actual  dispute  re* 
specting  the  terms  or  conditions  of  their 
own  employment — past,  present,  or  pro- 
spective. 

[For    other    cases,    see    Injunction,    I.    d;    Mo- 
nopoly, II.  a,  in  Digest  Sup.  Ct.  1908.] 

Injunction  —  sympathetic  strike  —  Clay- 
ton Act. 

11.  To  instigate  a  sympathetic  strike  in 
aid  of  a  secondary  boycott  cannot  be  deemed 
"peaceful  and  lawful"  persuasion,  within 
the  meaning  of  the  Clayton  Act  of  October 
15,  1914,  §  20,  restricting  the  use  of  in- 
junction, and  legalizing  certain  acts  in 
industrial  disputes. 

[For    other   cases,    see    Injunction,    I.   d;    Mo- 
nopoly, II.  a,  in  Digest  Sup.  Ct.  1908. J 

Statutes  ^  construction  —  committee  re- 
I)ort8. 

12.  Reports  of  committees  of  the  House 
of  Keprcsentatives  or  of  the  Senate  may 
be  regarded  as  an  exposition  of  the  legis- 
lative intent  in  a  case  where  otherwise  the 
meaning  of  a  statute  is  obscure,  as  may 
also  explanatory  statements  in  the  nature 
of  a  supplemental  report,  made  by  the 
committee  member  in  charge  of  a  bill  in 
course  of  passage. 

[For  other  discs,  see  Statutes,  II.  a,  in  Dicest 
Sup.  Ct.  1903.]  * 

(No.  45.] 

Argued  January  22,  1920.    Decided  January 

3,  1921. 

APPEAL  from  the  United  States  Cir- 
cuit Court  of  Appeals  for  the 
Second  Circuit  to  review  a  decree  which 
affirmed  a  decree  of  the  District  Court 
for  the  Southern  District  of  New  York, 
dismissing  the  bill  in  a  suit  to  enjoin  an 
alleged  unlawful  conspiracy  in  restraint 
of  interstate  trade.  Reversed  and  re- 
manded for  further  proceedings. 

See  same  case  below,  164  C.  C.  A.  662, 
252  Fed.  722. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Daniel  Davenport  and  Walter 
Gordon  Merritt  argued  the  cause  and 
filed  a  brief  for  appellant: 

The  right  to  work  or  quit  work  is  no 
more  absolute  than  any  other  constitu- 
tional right,  and  ceases  to  be  a  right 
when  exercised  for  the  purpose  of  in- 
juring another,  or  accomplishing  a  re- 
sult contrary  to  public  policy,  or  restrain- 
ing trade,  contrary  to  law. 

Aikens  v.  Wisconsin,  195  U.  S.  204, 
49  L.  ed.  159,  25  Sup.  Ct.  Rep.  3; 
Qompers  v.  Buck's  Stove  &  Range  Co. 
221  U.  S.  418,  55  L.  ed.  797,  34  L.R.A. 
(N.S.)  874,  31  Sup.  Ct.  Rep.  492;  Hiteh- 
man  Coal  &  Coke  Co.  v.  Mitchell,  245 
U.  S.  229,  62  L.  ed.  260,  L.R.A.1918C, 
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497,  38  Sup.  Ot.  Rep.  66,  Ann.  Cas. 
1918B,  461;  Paine  Lumber  Co.  v.  Neal, 
244  U.  S.  459,  61  L.  ed.  1256,  37  Sup. 
Ct.  Rep.  718;  Loewe  v.  Lawlor,  208  U. 
S.  274,  52  L.  ed.  488,  28  Sup.  Ct.  Rep. 
301,  13  Ann.  Cas.  815,  235  U.  S.  522, 
59  L.  ed.  341,  35  Sup.  Ct.  Rep.  170; 
Montague  &  Co.  v.  Lowry,  193  U.  S.  38, 
48  L.  ed.  608,  24  Sup.  Ct.  Rep.  307; 
Eastern  States  Retail  Lumber  Dealer's 
Asso.  V.  United  States,  234  U.  S.  600, 
58  L.  ed.  1490,  L.R.A.1915A,  788,  34 
Sup.  Ct.  Rep.  951;  United  States  v. 
Patten,  226  U.  S.  525,  57  L.  ed.  333,  44 
L.R.A.(N.S.)  325,  33  Sup.  Ct.  Rep.  141; 
Standard  Oil  Co.  v.  United  States,  221 
U.  S.  1,  55  L.  ed.  619,  34  L.R.A.(N.S.) 
834,  31  Sup.  Ct.  Rep.  502,  Ann.  Cas. 
1912D,  734;  State  v.  Duluth  Bd.  of 
Trade,  107  Minn.  506,  23  L.R.A.(N.S.) 
1260,  121  N.  W.  395. 

As  a  general  proposition,  even  work- 
men on  strike  are  not  employees. 

Atchison,  T.  &  S.  F.  R.  Co.  v.  Gee, 
139  P^ed.  582;  Knudson  v.  Benn,  123 
Fed.  636;  Union  P.  R.  Co.  v.  Ruef,  120 
Fed.  102;  Iron  Molders'  Union  v.  Allis 
Chalmers  Co.  20  L.R.A.(N.S.)  315,  91  C. 
C.  A.  631, 166  Fed.  48. 

It  would  seem  that  the  word  "em- 
ployee" implies  the  existence  of  a  con- 
tinuing  employment   relation. 

Louisville  E.  &  St.  L.  R.  Co.  v.  Wil- 
son, 138  U.  S.  501,  34  L.  ed.  1025,  11 
Sup.  Ct.  Rep.  405. 

If,  as  stated  by  this  court,  not  even 
the  reco^ition  of  a  right  by  the  Con- 
stitution can  justify  its  exercise  in  fur- 
therance of  a  criminal  plot  (Aikens  v. 
Wisconsin,  195  U.  S.  194,  49  L.  ed.  154, 
25  Sup.  Ct.  Rep.  3)  and  the  constitu- 
tional privilege  of  free  speech  cannot  be 
used  as  a  defense  to  an  injunction  which 
restrains  speech  or  writing  in  further- 
ance of  an  illegal  conspiracy  (Gompers 
V.  Buck's  Stove  &  Range  Co.  221  U.  S. 
439,  55  L.  ed.  805,  34  L.R.A.(N.S.)  874, 
31  Sup.  Ct  Rep.  492),  then  it  certainly 
follows  that  the  recognition  of  a  right 
by  a  statute  such  as  the  Gayton  Act 
will  not  justify  the  exercise  of  that  right 
in  furtherance  of  a  criminal  conspiracy, 
which  is  expressly  recognized  by  the 
same  statute. 

Under  any  other  construction  the 
United  States  Steel  Corporation  could 
destroy  its  competitors  by  arrangements 
with  the  union,  whereby  they  would 
call  a  strike  on  every  railroad,  in  every 
factory,  and  on  every  building  where 
competitors'  products  are  used,  and  the 
whole  purpose  of  the  anti-trust  legisla- 
tion would  be  thus  defeated.  No  civil 
•a  L.  ed. 


suit  could  be  maintained  in  this  class 
of  cases,  under  the  authority  of  Bitter- 
man  V.  Louisville  &  N.  R.  Co.  207  U.  S. 
205,  52  L.  ed.  171,  25  Sup.  Ct.  Rep.  91, 

12  Ann.  Cas.  693,  against  parties  who 
induce  a  breach  of  contract. 

Vital  statutory  provisions  would  be 
pro  tanto  repealed  by  a  construction  of 
the  Clayton  Act  which  would  legalize 
the  acts  specified  in  §  20,  even  when 
exercised  for  purposes  forbidden  by 
these  enumerated  statutes.  Strikes 
could  be  called  to  prevent  the  carriage 
of  a  nonunion  man  to  the  shop,  or  non- 
union merchandise  to  the  dealer  or  con- 
sumer, and  shippers  could  thereby  be 
discriminated  against,  in  violation  of 
the  terms  of  the  Commerce  Act.  Im- 
portant cases  laying  down  principles 
essential  for  the  protection  of  public 
interests  would  be  repealed. 

Toledo,  A.  A.  &  N.  M.  R.  Co.  v.  Penn- 
sylvania Co.  19  L.R.A.  387,  5  Inters. 
Com.  Rep.  522,  54  Fed.  730;  Re  Debs, 
158  U.  S.  593,  39  L.  ed.  1106,  15  Sup. 
Ct.  Rep.  900;  Loewe  v.  Lawlor,  208  U.  S. 
274,  52  L.  ed.  488,  28  Sup.  Ct.  Rep.  301, 

13  Ann.  Cas.  815;  Gompers  v.  Buck's 
Stove  &  Range  Co.  221  U.  S.  418,  55 
L.  ed.  797,  34  L.R.A.  (N.S.)  874,  31  Sup. 
Ct.  Rep.  492. 

It  would  be  possible  to  keep  proscribed 
merchandise  out  of  the  reach  of  the 
consumers,  and  thereby  deprive  the  pub- 
lic of  its  right  of  choice. 

People  V.  Hughes,  137  N.  Y.  29,  32  N. 
E.  1105;  Auburn  Draying  Co.  v.  Wardell, 
227  N.  Y.  1,  6  A.L.R.  901,  124  N.  E.  97, 
89  Misc.  501,  152  N.  Y.  Supp.  475;  Peo- 
ple V.  Davis,  159  App.  Div.  464,  144 
N.  Y.  Supp.  284. 

The  defendants'  contention  is  to  the 
efTpot  that  the  Clayton  Act  should  be 
construed  to  operate  pro  tanto  as  an 
implied  repeal  of  all  other  constitutional 
or  statutory  provisions  with  which  it 
may,  by  an  extended  construction,  be 
made  to  collide.  Such  a  result  con- 
flicts with  the  well-recognizpd  rule  that 
repeals  by  implication  are  not  favored. 
May  we  not  go  even  further  and  say 
that  repeals  by  implication  are  never 
to  be  countenanced  when  the  two  laws 
deal  with  different  subjects  t 

United  States  v.  Tynen,  11  Wall.  88, 

20  L.  ed.  153;  United  States  v.  Babbit, 

1   Black,  55,  17  L.  ed.   94;   Arthur  v. 

Homer,   96  U.   S.   140,   24  L.   ed.   812; 

United  States  v.  Greathouse,  166  U.  8. 

601,  41  L.  ed.  1130, 17  Sup.  Ct.  Rep.  701 ; 

United  States  v.  aaflin,  97  U.  S.  546, 

24  L.  ed.  1082. 

An  exemption  from  the  anti-trust  laws 
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extended  to  any  class  of  people,  purely 
as  a  class,  is  unconstitutional  if  the 
exemption  extends  to  that  class  under 
the  identical  circumstances  where  other 
classes  are  bound  by  the  law. 

Cleland  v.  Anderson,  66  Neb.  252,  5 
L.R.A.(N.S.)  136,  92  N.  W.  306,  96  N. 
W.  212,  98  N.  W.  1075;  Connolly  v. 
Union  Sewer  Pipe  Co.  184  U.  S.  540, 
46  L.  ed.  679,  22  Sup.  Ct.  Rep.  431. 

An  injunction  should  issue  under  the 
Clayton  Act. 

Paine  Lumber  Co.  v.  Neal,  244  U.  S. 
459,  61  L.  ed.  1256,  37  Sup.  Ct.  Rep. 
718;  Hitchman  Coal  &  Coke  Co.  v. 
Mitchell,  245  U.  S.  229,  62  L.  ed.  260, 
L.R.A.1918C,  497,  38  Sup.  Ct.  Rep.  65, 
Ann.  Cas.  1918B,  461;  Montgomery  v. 
Pacific  Electric  R.  Co.  169  C.  C.  A.  398, 
258  Fed.  383;  United  States  v.  Rintelen, 
233  Fed.  793;  Alaska  S.  S.  Co.  v.  Inter- 
national Longshoremen's  Asso.  236  Fed. 
964;  Tri-City  Central  Trades  Council  v. 
American  Steel  Foundries,  151  C.  C.  A. 
578,  238  Fed.  728;  United  States  v. 
King,  250  Fed.  908,  229  Fed.  275; 
Stephens  v.  Ohio  State  Teleph.  Co.  240 
Fed.  759;  Dowd  v.  United  Mine  Workers, 
148  C.  C.  A.  495,  235  Fed.  1. 

When  a  statute  not  clear  on  its  face 
is  to  be  interpreted,  courts  will  consult 
legislative  debates,  reports,  and  con- 
temporaneous history  for  expressions 
indicating  the  intentions  of  the  legisla- 
tive body. 

Tap  Line  Cases  (United  States  v. 
Louisiana  &  P.  R.  Co.)  234  U.  S.  27, 
58  L.  ed.  1195,  34  Sup.  Ct.  Rep.  741. 

The  defendants  are  engaged  in  a  com- 
bination and  conspiracy  to  injure  the 
plaintiff's  good  will,  trade,  and  business, 
and  such  a  combination  is  unlawful  at 
common  law. 

Shine  v.  Fox  Bros.  Mfg.  Co.  86  C. 
C.  A.  311,  156  Fed.  357;  Auburn  Drav- 
ing  Co.  V.  Warden,  227  N.  Y.  1,  6  A.L.R. 
901,  124  N.  E.  97,  178  App.  Div.  270, 
165  N.  Y.  Supp.  4G9,  89  Misc.  501,  152 
N.  Y.  Supp.  475;  Irving  v.  Joint  Dist. 
Council,  U.  B.  C.  J.  180  Fed.  896;  Hut- 
tig  Sash  &  Door  Co.  v.  Fuelle,  143  Fed. 
363;  Purvis  v.  Local  Union  C.  J.  214 
Pa.  348,  12  L.R.A.(N.S.)  642,  112  Am. 
St.  Rep.  757,  63  Atl.  585,  6  Ann.  Cas. 
275;  Purington  v.  Hinchliff,  219  HI.  159, 
2  L.R.A.(N.S.)  824,  109  Am.  St.  Rep. 
322,  76  N.  E.  47;  Lohse  Patent  Door  Co. 
v.  Fuelle,  215  Mo.  421,  22  L.R.A.(N.S.) 
607,  128  Am.  St.  Rep.  492,  114  S.  W. 
997;  Moores  v.  Bricklayers'  Union,  23 
Ohio  L.  J.  48,  10  Ohio  Dec.  Reprint, 
665;  Thomas  v.  Cincinnati,  N.  0.  &  T. 
P.  B.  Co.  62  Fed.  818;  Toledo,  A.  A.  ft 

S5S 


N.   M.  R.  Co.  V.  Pennsylvania  Co.  19 
L.R.A.  387,  5  Inters.  Com.  Rep.  522,  54 
Fed.  730;  Thomson  Mach.  Co.  v.  Browa, 
89  N.  J.  Eq.  326,  104  Atl.  129,  106  AtiL 
116 ;   Employing  Trinters'  Qub  v.   Dr. 
Blosser  Co.  122  Ga.  509,  69  L.RjL  90, 
106  Am.  St.  Rep.  13Z,  50  S.  £.  353,  2 
Ann.  Cas.  694;  Justin  Seubert  ▼.  Bdl^ 
98   Misc.   402,  164  N.   T.   Supp.   522; 
Schlang  v.  Ladies'  Waist  Makers  Union, 
67  Misc.  221, 124  N.  Y.  Supp.  289;  Bunr 
ham  V.  Dowd,  217  Mass.  351,  51  UR^ 
(N.S.)   778,  104  N.  E.  841;   Loewe  ▼. 
Lawlor,  208  U.  S.  274,  288,  52  L.  ed. 
488,  495,  28  Sup.  Ct.  Rep.  301,  13  Ana. 
Cas.  815;  Martell  v.  White,  185  Mam. 
255,  64  L.R.A.  260,  102  Am.  St  Sep. 
341,  69  N.  E.  1085;  Barr  v.  Essex  Trad«t 
CouncU,  53  N.  J.  Eq.  101,  30  Atl.  881; 
Beck  v.  Railway  Teamsters'  Proteeti¥e 
Union,  118   Mich.  497,  42  L.R.A.  407, 
74  Am.   St.   Rep.   421,  77  N.   W.  IS; 
Gompers  v.  Buck's  Stove  ft  Range  Go. 
221  U.  S.  418,  55  L.  ed.  797,  34  L.RJL 
(N.S.)  874,  31  Sup.  Ct.  Rep.  492;  CW- 
Ian  V.  Wilson,  127  U.  S.  540,  32  L.  ed. 
223,  8  Sup.  Ct.  Rep.  1301;  Branson  ▼• 
Industrial    Workers,    30    Nev.    270,   95 
Pac.    354;    Casey   v.    Cincinnati    Typo- 
graphical Union,  12  L.R.A.  193,  45  Fed. 
135;  Crump  v.  Com.  84  Va.  941,  10  Am. 
St.  Rep.  895,  6  S.  E.  620;  Erts  v.  Pro- 
duce Exch.  79  Minn.  140,  48  L.R.A.  90, 
79  Am.   St.  Rep.  433,  81  N.  W.  737; 
Evenson   v.   Spaulding,   9  L.R.A.(N.S.) 
904,   82   C.   C.   A.   263,   150   Fed.   517; 
Gray    v.    Building   Trades    Council,   91 
Minn.  171,  63  L.R.A.  753,  103  Am.  St 
Rep.  477,  97  N.  W.  663,  1118,  1  Ann. 
Cas.  172;  Beattie  v.  Callanan,  82  App. 
Div.  7,  81  N.  Y.  Supp.  415;  Matthews 
V.   Shankland,  25  Misc.  604,  56  N.  Y. 
Supp.  123;  Hopkins  z.  Oxley  Stove  Co. 
28  C.  C.  A.  99,  49  U.  S.  App.  709,  83 
Fed.    912;    Loewe   V.    California   SUte 
Federation  of  Labor,  139  Fed.  71;  Lueke 
V.  Clothing  Cutters  &  T.  Assembly,  77 
Md.  396,  19  L.R.A.  408,  39  Am.  St.  Rqp. 
421,  26  Atl.  505;  My  Maryland  Lodge  ▼. 
Adt,  100  Md.  238,  68  L.R.A.  762,  59  Atl. 
721;  National  Teleph.  Co.  v.  Kent,  156 
Fed.  173;   Rocky  Mt.  Bell  Teleph.   Co. 
y.   Montana   Federation   of  Labor,   156 
Fed.   809;   Seattle   Brewing  A  Malting 
Co.  V.  Hansen,  144  Fed.  1101;  State  ▼. 
Glidden,  55  Conn.  47,  3  Am.  St.  Rep.  23, 
8  Atl.  890;  Baldwin  v.  Escanaba  Liquor 
Dealers'  Asso.  165  Mich.  98,  130  N.  W. 
214;  American  Federation  of  Labor  t. 
Buck's  Stove  &  Range  Co.  33  App.  D. 
C.  83,  32  L.R.A.(N.S.)  748;  Harvey  t. 
Chapman,  226  Mass.  191,  L.R.A.1917F, 

389,  115  N.  E.  304;  Martin  ▼.  MeFUI, 
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65  N.  J.  Eq.  91,  55  Atl.  465;  Webb  v. 
Drake,  52  La.  Ann.  290,  26  So.  791; 
Wilson  V.  Hey,  232  111.  389,  16  L.R.A. 
(N.S.)  85,  122  Am.  St.  Rep.  119,  83  N. 
E.  928, 13  Ann.  Cas.  82;  Jensen  v.  Cooks' 
ft  W.  Union,  39  Wash.  531,  4  L.R.A. 
(N.S.)  302,  81  Pac.  1069;  Hitchman 
Coal  &  Coke  Co.  v.  Mitchell,  245  U.  S. 
229,  62  L.  ed.  260,  L.R.A.1918C,  497, 
38  Sup.  Ct.  Rep.  65,  Ann.  Cas.  1918B, 
461;  Pickett  v.  Walsh,  192  Mass.  572, 
6  L.R.A.(N.S.)  1067,  116  Am.  St.  Rep. 
272,  78  N.  E.  753,  7  Ann.  Cas.  638; 
Tunstall  v.  Stearns  Coal  Co.  41  L.R.A. 
(N.S.)  453,  113  C.  C.  A.  132,  192  Fed. 
808;  W.  P.  Davis  Mach.  Co.  v.  Robin- 
son, 41  Misc.  329,  84  N.  Y.  Supp.  837. 
The  question  is  one  calling  for  in- 
dependent decision  by  the  Federal 
courts. 

Baltimore  &  0.  R.  Co.  v.  Baugh,  149 
U.  S.  368,  37  L.  ed.  772,  13  Sup.  Ct. 
Rep.  914;  Burgess  v.  Seligman,  107  U. 
S.  33,  27  L.  ed.  365,  2  Sup.  Ct.  Rep.  10; 
Smith  V.  Alabama,  124  U.  S.  465,  31  L. 
ed.  612,  1  Inters.  Com.  Rep.  804,  8  Sup. 
Ct.  Rep.  564;  Rocky  Mt.  Bell  Teleph. 
Co.  V.  Montana  Federation  of  Labor, 
156  Fed.  809;  Loewe  v.  California  State 
Federation  of  Labor,  139  Fed.  71. 

The  combination  unlawfully  seeks  to 
prevent  truckmen  who  are  common  car- 
riers from  performing  their  common- 
law  duty  of  serving  those  who  purchase 
complainants'  presses. 

Jackson  Architectural  Iron  Works  v. 
Hurlbut,  158  N.  Y.  34,  70  Am.  St.  Rep. 
432,  52  N.  E.  665;  10  C.  J.  49;  Heuman 
V.  M.  H.  Powers  Co.  175  App.  Div.  627, 
162  N.  Y.  Supp.  590;  Pittsburgh,  C.  & 
St.  L.  R.  Co.  v.  Morton,  61  Ind.  539, 
28  Am.  Rep.  682;  Toledo,  A.  A.  &  N. 

M..  R.  Co.  V.  Pennsylvania  Co.  19  L.R.A. 

387,  5  Inters.  Com.  Rep.  522,  54  Fed. 

730;  Michie,  Carr.  §  381. 

The  combination  unlawfully  seeks  to 

induce   the   complainant's  customers   to 

'Violate   their   contracts   with   the   com- 
t>lainant. 

Hitchman  Coal  &  Coke  Co.  v.  Mitchell, 
^5   U.  S.  229,  62  L.   ed.   260,  L.R.A. 

1918C,  497,  38  Sup.  Ct.  Rep.  65,  Ann. 

das.  1918B,  461;  Dr.  Miles  Medical  Co. 

V.  John  D.  Park  &  Sons  Co.  220  U.  S. 

373,  55  L.  ed.  502,  31  Sup.  Ct.  Rep.  376 ; 

^itterman  v.  Louisville  &  N.  R.  Co.  207 

tJ.  S.  205,  52  L.  ed.  171,  28  Sup.  Ct.  Rep. 

^1,  12  Ann.  Cas.  693;  Angle  v.  Chicago, 
St.  P.  M.  &  0.  R.  Co.  151  U.  S.  2,  38 
L.  ed.  55,  14  Sup.  Ct.  Rep.  240;  Amer- 
ican Malting  Co.  v.  Keitel,  126  C.  C.  A. 
277,  209  Fed.  351. 

Mr.  Frank  Z.  SulliTan  argued  the 
•ft  li.  ed. 


cause,   and,   with   Mr.   Frank   L   Mnl- 
hoUand,  filed  a  brief  for  appellees: 

The  means  employed  by  the  defend- 
ants to  secure  an  eight-hour  day  and 
minimum  rate  of  wage  throughout  the 
trade  are  authorized  by  the  Clayton 
amendment  to  the  Sherman  Anti-trust 
Law 

Wilson  V.  New,  243  U.  S.  342,  61  L. 
ed.  771,  L.R.A.1917E,  938,  37  Sup.  Ct. 
Rep.  298,  Ann.  Cas.  1918A,  1024;  Paine 
Lumber  Co.  v.  Neal,  244  U.  S.  459,  471, 
61  L.  ed.  1256,  1264,  37  Sup.  Ct.  Rep. 
718;  Bossert  v.  Dhuy,  221  N.  Y.  342, 
117  N.  E.  582,  Ann.  Cas.  1918D,  661; 
National  Protective  Asso.  v.  Cumming, 
170  N.  Y.  324,  58  L.R.A.  135,  88  Am. 
St.  Rep.  648,  63  N.  E.  369;  Tri-City 
Central  Trades  Council  v.  American 
Steel  Foundries,  151  C.  C.  A.  578,  238 
Fed.  732. 

Irreparable  injury  to  property  and 
property  rights  is  neither  alleged  nor 
proved  by  the  appellant. 

Paine  Lumber  Co.  v.  Neal,  244  U.  S. 
459,  471,  61  L.  ed.  1256,  1264,  37  Sup. 
Ct.  Rep.  718. 

There  being  no  proof  adduced  upon 
the  trial  of  irreparable  injury  to  prop- 
erty and  property  rights,  only  the 
United  States  could  apply  for  injunctive 
relief  under  the  Sherman  Act. 

Paine  Lumber  Co.  v.  Neal,  244  U.  S. 
459,  61  L.  ed.  1256,  37  Sup.  Ct.  Rep. 
718;  Southern  Indiana  Exp.  Co.  v. 
United  States  Exp.  Co.  35  C.  C.  A.  172, 
92  Fed.  1022;  Blindell  v.  Hagan,  54 
Fed.  40;  Maniiington  v.  Hocking  Valley 
R.  Co.  183  Fed.  140;  Metcalf  v.  Amer- 
ican School  Furniture  Co.  108  Fed.  909; 
National  Fireproofing  Co.  v.  Mason 
Builders  Asso.  26  L.R.A. (N.S.)  148,  94 
C.  C.  A.  535,  169  Fed.  259 ;  United  States 
V.  Addyston  Pipe  &  Steel  Co.  46  L.R.A. 
122,  29  C.  C.  A.  141,  54  U.  S.  App.  723, 
85  Fed.  271;  Minnesota  v.  Northern 
Securities  Co.  194  U.  S.  48,  48  L.  ed. 
870,  24  Sup.  Ct.  Rep.  598. 

To  render  an  association  or  organiza- 
tion unlawful  under  the  Act  of  July 
2,  1890,  it  must  appear  that  such  com- 
bination was  formed  for  the  purpose 
of  restraining  trade  or  commerce  among 
the  several  states  or  foreign  nations,  or 
that  such  restraint  unnecessarily  re- 
sulted from  such  combination,  and  thus 
deprived  the  public  of  the  benefits  which 
fiow  from  free  competition. 

United  States  v.  Trans-Missouri 
Freight  Asso.  166  U.  S.  290,  41  L.  ed. 
1007,  17  Sup.  Ct.  Rep.  540;  Whitwell 
V.  Continental  Tobacco  Co.  64  L.R.A. 
689,  60  C.  G.  A.  290,   125  Fed.  454; 
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Qibbs  V.  MeNeely,  60  L.R.A.  152,  55 
C.  C.  A.  70,  118  Fed.  120;  Bigelow  v. 
Calumet  &  H.  Min.  Co.  167  Fed.  709; 
Bossert  v.  Duhl,  221  N.  Y.  342,  117  N. 
E.  582,  Ann.  Cas.  1918D,  661. 

There  was  no  interference  with  inter- 
state commerce. 

United  States  v.  E.  C.  Knight  Co.  156 
U.  S.  1,  12,  39  L.  ed.  325,  329,  15  Sup. 
Ct.  Rep.  249;  Anderson  v.  United  States, 
171  U.  S.  615,  43  L.  ed.  305,  19  Sup.  Ct. 
Rep.  50;  Pettibone  v.  United  States,  148 
U.  S.  197,  37  L.  ed.  419,  13  Sup.  Ct.  Rep. 
542. 

Irrespective  of  the  Clayton  Act,  there 
were  no  facts  adduced  on  the  trial  which 
would  warrant  the  issuance  of  an  in- 
junction. 

Bossert  v.  Dhuv,  221  N.  Y.  342,  117 
N.  E.  582,  Ann.  Cas.  1918D,  661;  Lind- 
say &  Co.  V.  Montcana  Federation  of 
Labor,  37  Mont.  264,  18  L.R.A.(N.S.) 
707,  127  Am.  St.  Rep.  722,  96  Pac.  127; 
Macauley  Bros.  v.  Tierncy,  19  R.  I.  255, 
37  L.R.A.  455,  61  Am.  St.  Rep.  770,  33 
Atl.  1;  Ames  v.  Union  P.  R.  Co.  62  Fed. 
14;  National  Protective  Asso.  v.  Cum- 
min?:, 170  N.  Y.  315,  324,  58  L.R.A.  135, 
88  Am.  St.  Rep.  648,  63  N.  E.  369; 
State  V.  Stockford,  77  Conn.  227,  107 
Am.  St.  Rep.  28,  58  Atl.  769;  National 
Firei)roofing:  Co.  v.  Mason  Builder's 
Asso.  26  L.R.A.(N.S.)  148,  94  C.  C.  A. 
535,  169  Fed.  263;  GiU  Engraving  Co.  v. 
Doerr,  214  Fed.  111. 

Mr.  Justice  Pitney  delivered  the  opin- 
ion of  the  court: 

This  was  a  suit  in  equity  broucfht  by 
appellant  in  the  district  court  for  the 
southern  district  of  New  York  for  an  in- 
junction to  restrain  a  course  of  conduct 
carried  on  by  defendants  in  that  district 
and  vicinity  in  maintaining  a  boycott 
against  the  products  of  complainant's 
factory,  in  furtherance  of  a  conspiracy  to 
injure  and  destroy  its  good  will,  trade, 
and  business, — especially  to  obstruct  and 
destroy  its  interstate  trade.  There  was 
also  a  prayer  for  damacres,  but  this  has 
not  been  pressed,  and  calls  for  no  further 
mention.  Complainant  is  a  Michigan 
corporation,  and  manufactures  printing 
presses  at  a  factory  in  Battle  Creek,  in 
that  state,  employing  about  200  machin- 
ists in  the  factory  in  addition  to  50  office 
employees,  traveling  salesmen,  and  expert 
machinists  or  road  men  who  supervise 
the  erection  of  the  presses  for  complain- 
ant's customers  at  their  various  places  of 
business.  The  defendants,  who  were 
brought  into  court  and  answered  the  bill, 
are  Emil  J.  Deering  and  William  Bram- 
ley,  sued   individually   and   as   business 


agents  and  representatives  of  District  No. 
15  of  the  International  Association  of 
Machinists,  and  Michael  T.  Neyland,  sued 
individually  and  as  business  agent  and 
representative  of  Local  Lodge  No.  328,  o£ 
the  same  association.  The  District 
[461]  Council  and  the  Lodge  are  un- 
incorporated associations  having  head- 
quarters in  New  York  city,  with  nu- 
merous members  resident  in  that  city 
and  vicinity.  There  were  averments 
and  proof  to  show  that  it  was  im- 
practicable to  bring  all  the  members  be- 
fore the  court,  and  that  the  named  de- 
fendants properly  represented  them;  and 
those  named  were  called  upon  to  defend 
for  all,  pursuant  to  Equity  Rule  38  (226 
U.  S.  059,  57  L.  ed.  1G43,  3J  Sup.  Ct.  Rep. 
xxix.).  Other  jurisdictional  averments 
need  no  particular  mention.  The  district 
court,  on  final  hearing,  dismissed  the  bill 
(247  Fed.  192) ;  the  circuit  court  of  ap- 
peals affirmed  its  decree  (164  C.  C.  A. 
5G2,  232  Fed.  722) ;  and  the  present  ap- 
peal was  taken. 

The  jurisdiction  of  the  Federal  court 
was  invoked  both  by  reason  of  divei*se 
citizenship  and  on  the  ground  that  de- 
fendants were  engaged  in  a  conspiracy  to 
restrain  complainant^s  interstate  trade 
and  commeriic  in  printing  presses,  con- 
trary to  the  Shennan  Anti-trust  Act  of 
July  2,  1890  (chap.  647,  26  Stat,  at  L. 
209,  Comp.  Stat.  §  8S20,  9  Fed.  Stat. 
Anno.  2d  ed.*  p.  641).  The  suit  was  be- 
gun before,  but  brought  to  hearing  after, 
the  passage  of  the  Clayton  Act  of  October 
15,  1914  (chap.  323,  38  Stat,  at  L.  730, 
Comp.  Stat.  §  8S35a,  9  Fed.  Stat.  Anno. 
2d  ed.  p.  730).  Both  parties  invoked  the 
provisions  of  the  latter  act,  and  both 
courts  treated  them  as  applicable.  Com- 
plainant relied  also  upon  the  common 
law ;  but  we  shall  deal  first  with  the  efTeet 
of  the  acts  of  Congress. 

The  facts  of  the  case  and  the  nature  of 
the  relief  prayed  are  sufficiently  set  forth 
in  the  report  of  the  decision  of  the  circuit 
court  of  appeals  (164  C.  C.  A.  562,  252 
Fed.  722).  The  case  was  heard  before 
Circuit  Judges  Rogers  and  Hough  and 
District  Judge  Learned  Hand.  Judge 
Rogers,  although  in  the  minority,  stated 
the  case  and  the  pleadings  for  the  court 
(pp.  723-727),  and  delivered  an  opinion 
for  reversal  in  which  he  correctly  out- 
lined (pp.  734-737)  the  facts  as  shown 
by  the  undisputed  evidence — defendants 
having  introduced  none.  Judges  Hough 
and  Hand  followed  with  separate  opin- 
ions for  affirmance,  not,  however,  dis- 
agreeing with  Judge  Rogers  as  to  the 
facts.  These  may  [462]  be  summar- 
ized   as    follows:      Complainant    con- 
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duets  its  business  on  the  "open-shop" 
policy,    without    discrimination    against 
either    union    or    nonunion    men.      The 
individual    defendants    and    the    local 
organizations    of   which    they    are    the 
representatives   are   affiliated   with    the 
International    Association    of    Machin- 
ists, an  unincorporated  association  having 
a  membership  of  more  than  60,000,  and 
are  united  in  a  combination,  to  which  the 
International  Association  also  is  a  party, 
having  the  object  of  compelling  complain- 
ant to  unionize  its  factory,  and  enforce 
the  "closed  shop,"  the  eight-hour  day,  and 
the  union  scale  of  wages,  by  means  of 
interfering  with  and  restraining  its  inter- 
state trade  in  the  products  of  the  factory. 
Complainant's   principal   manufacture  is 
newspaper  presses  of  large  size  and  com- 
plicated  mechanism,    varying   in   weight 
from  10,000  to  100,000  pounds,  and  re- 
quiring a  considerable  force  of  labor  and 
a  considerable    expenditure    of    time — a 
week  or  more — to  handle,  haul,  and  erect 
them   at   the   point   of  delivery.     These 
presses  are  sold  throughout  the  United 
States  and  in  foreign  countries;  and,  as 
they  are  especially  designed  for  the  pro- 
duction of  daily  papers,  there  is  a  large 
market  for  them  in  and  about  the  city  of 
N^ew  York.     They  are  delivered  there  in 
the   ordinary   course   of   interstate   com- 
tnerce,  the  handling,  hauling,  and  installa- 
tion work  at  destination  being  done  by 
emploj'ees  of  the   purchaser,   under  the 
sujiervision  of  a  specially  skilled  machin- 
ist  supplied  by  complainant.     The  acts 
Complained    of    and    sought    to    be    re- 
strained have  nothing  to  do  with  the  con- 
flict  or  management  of  the  factory  in 
Michigan,   but   solely   with   the   installa- 
tion and  operation  of  the  presses  by  com 
I>]ainant's   customers.     None  of  the  de- 
^^ndants  is  or  ever  was  an  employee  of 
^omplainaut,  and  complainant  at  no  time 
•*^w  had  relations  with  either  of  the  or- 
ganizations that  they  represent.     In  Au- 
^"Ust,  1913  (eight  months  before  the  filing 
^:£   the  bill),  the  International   Associa- 
tion   called    a   strike    at    complainant's 
("463]     factory    in    Battle    Creek,     as 
^     result    of    which    union    machinists 
'to  the  number  of  about  eleven  in  the 
factory,     and     three     who     supervised 
the    erection    of    presses    in    the    field, 
l^eft    complainant's    employ.      But    the 
defection  of  so  small  a  number  did  not 
ikiaterially  interfere  with  the  operation  of 
the  factory,  and  sales  and  shipments  in 
interstate  commerce  continued.     The  acts 
complained  of  made  up  the  details  of  an 
elaborate   program  adopted   and  carried 
ont  by  defendants  and  their  organizations 
in  and  about  the  city  of  New  York  as 
65  li.  ed. 


part  of  a  country-wide  program  adopted 
by  the  International  Association,  for 
the  purpose  of  enforcing  a  boycott  of 
complainant's  product.  The  acts  em- 
braced the  following,  with  others :  Warn- 
ing customers  that  it  would  be  better  for 
them  not  to  purchase,  or,  having  pur- 
chased, not  to  install,  presses  made  by 
complainant,  and  threatening  them  with 
loss  should  they  do  so;  threatening  cus- 
tomers with  sympathetic  strikes  in  other 
trades;  notifying  a  trucking  company 
usually  employed  by  customers  to  haul 
the  presses  not  to  do  so,  and  threatening 
it  with  trouble  if  it  should;  inciting  em- 
ployees of  the  trucking  company,  and 
other  men  employed  by  customers  of  com- 
plainant, to  strike  against  their  respec- 
tive employers,  in  order  to  interfere  with 
the  hauling  and  installation  of  presses, 
and  thus  bring  pressure  to  bear  upon  the 
customers;  notifying  repair  shops  not  to 
do  repair  work  on  Duplex  presses;  coerc- 
ing union  men  by  threatening  them  with 
loss  of  union  cards  and  with  being  black- 
listed as  "scabs"  if  they  assisted  in  in- 
stalling the  presses;  threatening  an 
exposition  company  with  a  strike  if  it 
permitted  complainant's  presses  to  be  ex- 
hibited; and  resorting  to  a  variety  of 
other  modes  of  preventing  the  sale  of 
presses  of  complainant's  manufacture  in 
or  about  New  York  city,  and  delivery  of 
them  in  interstate  commerce,  such  as  in- 
juring and  threatening  to  injure  com- 
plainant's customers  and  prospective  cus- 
tomers, and  persons  concerned  [464] 
in  hauling,  handling,  or  installing 
the  presses.  In  some  cases  the  threats 
were  undisguised;  in  other  cases  polite 
in  form,  but  none  the  less  sinister  in 
purpose  and  effect.  All  the  judges 
of  the  circuit  court  of  appeals  con- 
curred in  the  view  that  defendants' 
conduct  consisted  essentially  of  efforts  to 
render  it  impossible  for  complainant  to 
carry  on  any  commerce  in  printing  presses 
between  Michigan  and  New  York;  and 
that  defendants  had  agreed  to  do  and  were 
endeavoring  to  accomplish  the  very  thing 
pronounced  unlawful  by  this  court  in 
Loewe  v.  Lawlor,  208  U.  S.  274,  52  L.  ed. 
488,  28  Sup.  Ct.  Rep.  301,  13  Ann.  Cas. 
815;  235  U.  S.  522,  59  L.  ed.  341,  35  Sup. 
Ct.  Rep.  170.  The  judges  also  agreed 
that  the  interference  with  interstate 
commerce  was  such  as  ought  to  be  en- 
joined, unless  the  Clayton  Act  of  October 
15,  1914,  forbade  such  injunction. 

That  act  was  passed  after  the  beginning 
of  the  suit,  but  more  than  two  years  be- 
fore it  was  brought  to  hearing.  We  are 
clear  that  the  courts  below  were  right  in 
giving  effect  to  it;  the  real  question  being. 
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whether  they  gave  it  the  proper  effect. 
In  so  far  as  the  act  (a)  provided  for  re- 
lief by  injunction  to  private  suitors,  (b) 
imposed  conditions  upon  granting  such  re- 
lief under  particular  circumstances,  and 
(c)  otherwise  modified  the  Sherman  Act, 
it  WAS  eiTective  from  the  time  of  its  pas- 
sage, and  applicable  to  pending  suits  for 
injunction.  Obviously,  this  form  of  re- 
lief operates  only  in  f  uturo,  and  the  right 
to  it  must  be  determined  as  of  the  time 
of  the  hearing.  Pennsylvania  v.  Wheel- 
ing: &  B.  Bridge  Co.  18  How.  421,  431, 
432,  15  L.  ed.  435,  437,  438.  See  also 
United  States  v.  The  Pegcry,  1  Cranch, 
103,  110,  2  L.  ed.  49,  61;  Sampeyrcac  v. 
United  States,  7  Pet.  222,  239,  240,  8  L. 
ed.  665,  671,  672;  Mills  v.  Green,  159  U. 
S.  651,  653,  40  L.  ed.  293,  294,  16  Sup. 
Ct.  Rep.  132;  Dinsmore  v.  Southern  Exp. 
Co.  183  U.  S.  115,  120,  46  L.  ed.  Ill,  113, 
22  Sup.  Ct.  Rep.  45;  Berry  v.  Davis,  242 
U.  S.  408,  470,  61  L.  ed.  441,  442,  37  Sup. 
Ct.  Rep.  208. 

•  The  Clayton  Act,  in  §  1,  includes  the 
Sherman  Act  in  a  definition  of  "anti-trust 
laws,"  and,  in  §  16  (38  Stat,  at  L.  737, 
chap.  323,  Conip.  Stat.  §  8835o,  9  Fed. 
Stat.  Anno.  2d  ed.  p.  745),  gives  to  pri- 
vate parties  a  rij2:ht  to  relief  by  injunc- 
tion in  any  court  of  the  United  States 
against  threatened  loss  or  [465]  dam- 
age hy  a  violation  of  the  Anti-trust 
Laws,  under  the  conditions  and  prin- 
ciples regulating  the  granting  of  such 
relief  by  courts  of  equity.  Evidently 
this  provision  was  intended  to  sup- 
plement the  Sherman  Act,  under  which 
some  of  the  Federal  courts  had  held, 
as  this  court  afterwards  held  in  Paine 
Lumber  Co.  v.  Neal,  244  U.  S.  459, 
471,  61  L.  ed.  1256,  12G4,  37  Sup.  Ct. 
Rep.  718,  that  a  private  party  could  not 
maintain  a  suit  for  injunction. 

That  complainant's  business  of  manu- 
facturing printing  presses  and  disposing 
of  them  in  commerce  is  a  property  right, 
entitled  to  protection  against  unlawful 
injury  or  interference;  that  unrestrained 
access  to  the  cliannels  of  interstate  com- 
merce is  necessary  for  the  successful 
conduct  of  the  business;  that  a  wide- 
spread combination  exists,  to  which  de- 
fendants and  the  associations  represented 
by  them  are  parties,  to  hinder  and  ob- 
struct complainant's  interstate  trade  and 
commerce  by  the  means  that  have  been 
indicated ;  and  that,  as  a  result  of  it,  com- 
plainunt  has  sustained  substantial  dam- 
age to  its  interstate  trade,  and  is  threat- 
ened with  further  and  irreparable  loss 
and  damage  in  the  future, — is  proved  by 
clear  and  undisputed  evidence.  Hence, 
the  right  to  an  injunction  is  clear  if  the 


threatened  loss  is  due  to  a  violation  of  the 
Sherman  Act,  as  amended  by  the  Clay- 
ton Act. 

Looking  first  to  the  former  act,  the 
thing  declared  illegal  by  its  Ist  section 
(26  Stat,  at  L.  209,  chap.  647,  Comp. 
Stat.  §  8820,  9  Fed.  Stat.  Anno.  2d  ed.  p. 
644)  is:  ''Every  contract,  combination  m 
the  form  of  trust  or  otherwise,  or  conspir- 
acy, in  restraint  of  trade  or  commerce 
among  the  several  states,  or  with  foreign 
nations.^'  The  accepted  definition  of  a 
conspiracy  is,  a  combination  of  two  or 
more  persons  by  concerted  action  to  ac- 
complish a  criminal  or  unlawful  purpose, 
or  to  accomplish  some  purpose  not  in  it- 
self criminal  or  unlawful  by  criminal  or 
unlawful  means.  Petti  bone  v.  United 
States,  148  U.  S.  197,  203,  37  L.  ed.  419, 
422,  13  Sup.  Ct.  Rep.  542.  If  the  pur- 
pose be  unlawful  it  may  not  be  carried 
out  even  by  means  that  otherwise  woold 
be  legal;  and  although  [466]  the  par- 
pose  be  lawful,  it  may  not  be  carried 
out  by  criminal  or  unlawful  means. 

The  substance  of  the  matters  here  com- 
plained of  is  an  interference  with  com- 
plnifiant's  interstate  trade,  intended  to 
have  coercive  eft'ect  upon  complainant, 
and  produced  by  what  is  commonly  known 
as  a  "secondary  boycott;"  that  is,  a  com- 
bination not  merely  to  refrain  from  deal- 
ing with  complainant,  or  to  advise  or  bj* 
peaceful  means  persuade  complainant's 
customers  to  refrain  ("primary  boy- 
cott"), but  to  exercise  coercive  pressure 
upon  such  customers,  actual  or  prospec- 
tive, in  order  to  cause  them  to  withhold  or 
withdraw  patronage  from  complainant 
through  fear  of  loss  or  damage  to  them- 
selves should  they  deal  with  it. 

As  we  shall  see,  the  recognized  distinc- 
tion between  a  primary  and  a  secondary 
boycott  is  material  to  be  considered  upon 
the  question  of  the  proper  construction  of 
the  Clayton  Act.  But,  in  determining  the 
right  to  an  injunction  under  that  and  the 
Sherman  Act,  it  is  of  minor  consequence 
whether  either  kind  of  boycott  is  lawful 
or  unlawful  at  common  law  or  under  the 
statutes  of  particular  states.  Those  acts, 
passed  in  the  exercise  of  the  power  of 
Congress  to  regulate  commerce  amon|^ 
the  states,  are  of  paramount  authority, 
and  their  prohibitions  must  be  given  fiUl 
effect  irrespective  of  whether  the  things 
prohibited  are  lawful  or  unlawful  at  com- 
mon law  or  under  local  statutes. 

In  Loewe  v.  I^wlor,  208  U.  S.  274,  4S 

L.  ed.  488,  28  Sup.  Ct.  Rep.  301,  13  Ann. 

Cas.  815,  where  there  was  an  effort  to 

compel  plaintiffs  to  unionise  their  faetoiy 

by  preventing  them  from  manufacturing 

articles  intended  for  transportation  be- 
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yond  the  state,  and  also  by  preventing 
vendees  from  reselling  articles  purchased 
from  plaintiiTsy  and  negotiating  with 
plaintiffs  for  further  purchases,  by  means 
of  a  boycott  of  plaintiffs'  products  and  of 
dealers  who  handled  them,  this  court  held 
that  there  was  a  conspiracy  in  restraint 
of  trade,  actionable  under  §  7  of  the 
[467]  Sherman  Act,  and  in  that  con- 
nection said  (p.  293) :  ''The  act  pro- 
hibits any  combination  whatever  to 
secure  action  which  essentially  ob- 
structs the  free  flow  of  commerce  be- 
tween the  states,  or  restricts,  in  that 
regard,  the  liberty  of  a  trader  to  en- 
gage in  business.  The  combination 
charged  falls  within  the  class  of  restraints 
of  trade  aimed  at  compelling  third  par- 
ties and  strangers  involuntarily  not  to 
engage  in  the  course  of  trade  except  on 
eonditions  that  the  combination  imposes/' 
And  when  the  case  came  before  the  court 
a  second  time  (235  U.  S.  522,  531,  59  L. 
ed.  341,  348,  35  Sup.  Ct.  Rep.  170),  it 
was  held  that  the  use  of  the  primary  and 
secondary  boycolt,  ard  the  circulalion  of 
a  list  of  "unfair  dealers,"  intended  to  in- 
flnence  customers  of  plaintiffs,  and  thus 
subdue  the  latter  to  the  demands  of  the 
defendants,  and  having  the  effect  of  in- 
terfering with  plaintiffs'  interstate  trade, 
was  actionable. 

In  Eastern  States  Retail  Lumber  Deal- 
ers' Asso.  V.  United  States,  234  U.  S.  600, 
58  L.  ed.  1490,  L.R.A.1915A,  788,  34  Sup. 
Ct.  Rep  951,  wholesale  dealers  were  sub- 
jected to  coercion  merely  through  the  cir- 
cnlation  among  retailers,  who  were  mem- 
bers of  the  association,  of  information  in 
the  form  of  a  kind  of  "black  Ust,"  in- 


tended to  influence  the  retailers  to  refrain 
from  dealing  with  the  listed  wholesalers, 
and  it  was  held  that  this  constituted  a 
violation  of  the  Sherman  Act.  Referring 
to  this  decision,  the  court  said,  in  Lawlor 
V.  Locwe,  235  U.  S.  522,  534,  59  L.  ed. 
341,  348,  35  Sup.  Ct.  Rep.  170:  "That 
case  establishes  that,  irrespective  of  com- 
pulsion or  even  agreement  to  observe  its 
intimation,  the  circulation  of  a  list  of  'un- 
fair dealers,'  manifestly  intended  to  put 
the  ban  upon  those  whose  names  appear 
therein,  among  an  important  body  of  pos- 
sible customers  combined  with  a  view  to 
joint  action  and  in  anticipation  of  such 
reports,  is  within  the  prohibition  of  the 
Sherman  Act  if  it  is  intended  to  restraip 
and  restrains  commerce  among  the 
states." 

It  is  settled  by  these  decisions  that  such 
a  restraint  produced  bv  peaceable  persua- 
sion is  as  much  within  the  [468]  pro- 
hibition as  one  accomplished  by  force 
or  threats  of  force;  and  it  is  not  to  be 
justifled  by  the  fact  that  the  partici- 
pants in  the  combination  or  conspiracy 
may  have  some  object  beneficial  to 
themselves  or  their  associates  which 
possibly  they  might  have  been  at  lib- 
erty to  pursue  in  the  absence  of  the 
statute. 

Upon  the  question  whether  the  provi- 
sions of  the  Clayton  Act  forbade  the  grant 
of  an  injunction  under  the  circumstances 
of  the  present  case,  the  circuit  court  of 
appeals  was  divided ;  the  majority  holding 
that  under  §  20,  "perhaps  in  conjunction 
with  §  6,"  there  could  be  no  injunction. 
These  sections  are  set  forth  in  the  mar- 
gin.^    Defendants   seek   to   derive   from 


^**8ec.  6.  That  the  labor  of  a  human  be- 
ii)g  is  not  a  commodity  or  article  of  com- 
fierce.    Nothing  contained  in  the  Anti-trust 
^W8  shall  be  construed  to  forbid  the  exist- 
^ce  and  operation  of  labor,  agricultural, 
^  horticultural  organizations,  instituted  for 
^«  purposes  of  mutual  help,  and  not  having 
^pital  stock  or  conducted  for  profit,  or  to 
'orbid  or   restrain    individual    members   of 
■^ch  organizations  from  lawfully  carrying 
^Ut  the  legitimate  objects  thereof;  nor  shall 
Jl^ch  organizations,  or  the  members  thereof, 
^  held  or  construed  to  be  illegal  combina- 
tions or  conspiracies  in  restraint  of  trade, 
^der  the  Anti-trust  Laws." 

"Sec.  20.  That  no  restraining  order  or 
^^junction  shall  be  granted  by  any  court 
^f  the  United  States,  or  a  judge  or  the 
judges  thereof,  in  any  case  between  an  em- 
plover  and  employees,  or  between  employers 
and  employees,  or  between  employees,  or  be- 
tween persons  employed  and  persons  seeking 
Qiplq3rment,  involving,  or  growing  out  of, 
a  dispute  concerning  terms  or  conditions 
of  employment,  unless  necessary  to  prevent 
iiteparable  injury  to  property,  or  to  a 
•ft  li'.  ed. 


property  right,  of  the  party  making  the 
application,  for  which  injury  there  is  no 
adequate  remedy  at  law,  and  such  propertv 
or  property  right  must  be  described  with 
particularity  in  the  application,  whinh 
must  be  in  writing  and  sworn  to  by  the 
applicant  or  by  his  agent  or  attorney. 

"And  no  such  restraining  order  or  in- 
junction shall  prohibit  anv  person  or  per- 
sons, whether  singly  or  in  concert,  from 
terminating  any  relation  of  employment, 
or  from  ceasing  to  perform  any  work  or 
labor,  or  from  recommending,  advising,  or 
persuading  others  by  peaceful  means  so  to 
do;  or  from  attending  at  any  place  where 
any  such  person  or  persons  may  lawfully 
be,  for  the  purpose  of  peacefully  obtaining  or 
communicatinjj  information,  or  from  peace- 
fully persuading  any  person  to  work  or  to 
abstain  from  working;  or  from  ceasing  to 
patronize  or  to  employ  any  party  to  such 
dispute,  or  from  recommending,  advising, 
or  persuading  others  by  peaceful  and  lawful 
means  so  to  do;  or  from  paying  or  givins 
to,  or  withholding  from,  any  person  engaf^ed 
in  such  dispute,  any  strike  benefits  or  other 
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them  some  [460]  authority  for  their 
conduct.  As  to  §  6,  it  seems  to  us 
its  principal  importance  in  this  dis- 
cussion is  for  what  it  does  not  author- 
ize, and  for  the  limit  it  sets  to  the 
immunity  conferred.  The  section  as- 
sumes the  normal  objects  of  a  labor 
organization  to  be  legitimate,  and  declares 
that  nothing  in  the  Anti-trust  Laws  shall 
be  construed  to  forbid  the  existence  and 
operation  of  such  organizations,  or  to  for- 
bid their  members  from  lawfully  carrying 
out  their  legitimate  objects;  and  that 
such  an  organization  shall  not  be  held  in 
itself — merely  because  of  its  existence  and 
operation — to  be  an  illegal  combination 
or  conspiracy  in  restraint  of  trade.  But 
there  is  nothing  in  the  section  to  exempt 
such  an  organization  or  its  members  from 
accountability  where  it  or  they  depart 
from  its  normal  and  legitimate  objects, 
and  engage  in  an  actual  combination  or 
conspiracy  in  restraint  of  trade.  And  by 
no  fair  or  permissible  construction  can  it 
be  taken  as  authorizing  any  activity  other- 
wise unlawful,  or  enabling  a  normally 
lawful  organization  to  become  a  cloak  for 
an  illegal  combination  or  conspiracy  in 
restraint  of  trade,  as  defmed  by  the  Anti- 
trust Laws. 

The  principal  reliance  is  upon  §  20. 
This  regulates  the  granting  of  restraining 
orders  and  injunctions  by  the  courts  of 
the  United  States  in  a  designated  class  of 
cases,  with  respect  to  (a)  the  terms  and 
conditions  of  the  relief  and  the  practice 
to  be  pursued,  and  (b)  the  character  of 
[470]  acts  that  are  to  be  exempt- 
ed from  the  restraint;  and  in  the  con- 
cluding words  it  declares  (c)  that 
none  of  the  acts  specified  shall  be 
held  to  be  violations  of  any  law  of 
the  United  States.  All  its  provisions 
are  subject  to  a  general  qualification 
respecting  the  nature  of  the  controversy 
and  the  parties  aflfected.  It  is  to  be  a 
"case  between  an  employer  and  employees, 
or  between  employers  and  employees,  or 
between  employees,  or  between  persons 
employed  and  persons  seeking  employ- 
ment, involving,  or  growing  out  of,  a  dis- 
pute concerning  terms  or  conditions  of 
employment." 

The  first  paragraph  merely  puts  into 
statutory  form  familiar  restrictions  upon 

moneys  or  things  of  value;  or  from  peace- 
ably assembling  in  a  lawful  manner,  and 
for  lawful  purposes;  or  from  doing  any 
act  or  thing  which  might  lawfully  be  done 
in  the  absence  of  such  dispute  by  any  party 
thereto;  nor  shall  any  of  the  acts  specified 
in  this  paragraph  be  considered  or  held  to 
be  violatioDS   of   any   law   ol   the   United 

autet." 
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the  granting  of  injunctions  already  estab- 
lished and  of  general  application  in  the 
equity  practice  of  the  courts  of  the  United 
States.  It  is  but  declaratory  of  the  law  as 
it  stood  before.  The  second  paragraph 
declares  that  "no  such  restraining  order  or 
injunction"  shall  prohibit  certain  conduct 
specified, — manifestly  still  referring  to  a 
"case  between  an  employer  and  em- 
ployees, .  .  .  involving,  or  growing  out 
of,  a  dispute  concerning  terms  or  condi- 
tions of  employment,"  as  designated  in 
the  first  paragraph.  It  is  very  clear  that 
the  restriction  upon  the  use  of  the  injunc- 
tion is  in  favor  only  of  those  concerned 
as  parties  to  such  a  dispute  as  is  de- 
scribed. The  words  defining  the  per- 
mitted conduct  include  particular  qualifi- 
cations consistent  with  the  general  one 
respecting  the  nature  of  the  case  and  dis- 
pute intended;  and  the  concluding  words, 
"nor  shall  any  of  the  acts  specified  in  this 
paragraph  be  considered  or  held  to  be  vio- 
lations of  any  law  of  the  United  States," 
are  to  be  read  in  the  light  of  the  context, 
and  mean  only  that  those  acts  are  not  to 
be  so  held,  when  committed  by  parties  con- 
cerned in  "a  dispute  concerning  terms  or 
conditions  of  employment.'*  If  the  qual- 
ifying words  are  to  have  any  effect,  they 
must  operate  to  confine  the  restriction 
upon  the  granting  of  injunctions,  and  also 
the  relaxation  [471]  of  the  provisions 
of  the  Anti-trust  and  other  laws  of  the 
United  States,  to  parties  standing  in 
proximate  relation  to  a  controversy 
such  as  is  particularly  described. 

The  majority  of  the  circuit  court  of 
appeals  appear  to  have  entertained  the 
view  that  the  words  "employers  and  em- 
ployees," as  used  in  §  20,  should  be  treated 
as  referring  to  "the  business  class  or  clan 
to  which  the  parties  litigant  respectively 
belong;"  and  that,  as  there  had  been  a 
dispute  at  complainant's  factory  in 
Michigan  concerning  the  conditions  of 
employment  there, — a  dispute  created,  it 
is  said,  if  it  did  not  exist  before,  by  the 
act  of  the  Machinists*  Union  in  calling  a 
strike  at  the  factory, — §  20  operated  to 
permit  members  of  the  Machinists'  Union 
elsewhere, — some  00,000  in  number, — al- 
though standing  in  no  relation  of  employ- 
ment under  complainant,  past,  present, 
or  prospective,  to  make  that  dispute  their 
own,  and  proceed  to  instigate  S3rmpathetio 
strikes,  picketing,  and  boycotting  against 
employers  wholly  unconnected  with  com- 
plainant's factory,  and  having  relations 
with  complainant  only  in  the  way  of  par- 
chasing  its  product  in  the  ordinary  coursa 
of  interstate  commerce, — and  this  where 
there  was  no  dispute  between  such  em- 

164  V.  B. 
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ployers   and   their  employees   respecting 
tenns  or  conditions  of  employment. 

We  deem  this  construction   altogether 
inadmissible.     Section  20  must  be  given 
full  elTect  according  to  its  terms  as  an  ex- 
pression of  the  purpose  of  Congress;  but 
it  must  be  borne  in  mind  that  the  section 
imposes  an  exceptional  and  extraordinary 
restriction  upon  the  equity  powers  of  the 
courts  of  the  United  States,  and  upon  the 
general  operation  of  the  Anti-trust  Laws, 
— a  restriction  in  the  nature  of  a  special 
privilege    or    immunity    to    a    particular 
class,  with  corresponding  detriment  to  the 
general  public;  and  it  would  violate  rules 
of  statutory  construction  having  general 
application  and  far-reaching  importance 
to  enlarge  that  special  privilege  by  re- 
sorting to  a  loose  construction  of  [472] 
the  section,   not   to   speak   of   ignoring 
or  slighting  the  qualifying  words   that 
are  found   in   it.     Full   and   fair  effect 
will    be    given    to    every    word    if    the 
exceptional     privilege     be    confined — as 
the  natural  meaning  of  the  words  con- 
fines it — to   those   who  are   proximate- 
ly and  substantially  concerned  as  par- 
ties to  an  actual  dispute  respecting  the 
terms  or  conditions  of  their  own  employ- 
ment, past,  present,  or  praspective.     The 
extensive    construction    adopted    by    the 
majority    of    the    court    below    virtually 
iimores  the  effect  of  the  qualifying  words. 
Congress  had  in  mind  particular  indus- 
tnal  controversies,  not  a  general  class  war. 
"Terms  or  conditions  of  employment"  are 
tlie  only  grounds  of  dispute  recognized  as 
afleqnate  to  bring  into  play  the  exemp- 
tions; and   it  would  do  violence  to  the 
guarded  language  employed  were  the  ex- 
t'luption    extended    beyond    the    parties 
affcctcil  in  a  proximate  and  substantial, 
not  morely  a  sentimental  or  sympathetic, 
sense  by  the  cause  of  dispute. 

Nor  can  §  20  be  regarded  as  bringing 
in  all  members  of  a  labor  organization  ai< 
parties  to  a  "dispute  concerning  terms  or 
<^onditions  of  employment"  which  proxi- 
''iately  affects  only  a  few  of  them,  with  the 
"^ult  of  conferring   upon    any   and   all 
'^f'mbers, — no  matter  how  many  thousands 
tliere  may  be,  nor  how  remote  from  the 
*Ptual   conflict — those   exemptions   which 
^onj^ress  in  terms  conferred  only  upon 
Parties  to  the  dispute.     That  would  en- 
brge  by  construction  the  provisions  of  § 
^,  which   contain   no   mention   of  labor 
org:anizations,  so  as  to  produce  an  incon- 
sistency with  §  6,  w^hich  deals  specifically 
^'ith  the  subject  and  must  be  deemed  to 
express  the  measure  and  limit  of  the  im- 
munity intended  by  Congress  to  be  inci- 
dent  to   mere*  membership   in  such   an 
oi^nization.  At  the  same  time  it  would 
•5  li.  ed. 


virtually  repeal  by  implication  the  pro- 
hibition of  the  Sherman  Act,  so  far  as 
labor  organizations  are  concerned,  not- 
withstanding repeals  by  implication  are 
not  favored ;  and  in  effect,  as  [473]  was 
noted  in  Loewe  v.  Lawlor,  208  U.  S. 
274,  303,  304,  52  L.  ed.  488,  503,  504, 
28  Sup.  Ct.  Rep.  301,  13  Ann.  Cas. 
813,  would  confer  upon  voluntary  asso- 
ciations, of  individuals  formed  within 
the  states  a  control  over  commerce 
among  the  states  that  is  denied  to  the 
governments  of  the  states  themselves. 

The  qualifying  effect  of  the  words 
descriptive  of  the  nature  of  the  dispute 
and  the  parties  concerned  is  further 
borne  out  by  the  phrases  defining  the  con- 
duct that  is  not  to  be  subjected  tp  in- 
junction or  treated  as  a  violation  of  the 
laws  of  the  United  States;  that  is  to  say: 
(a)  "Terminating  any  relation  of  employ- 
ment, ...  or  persuading  others  by 
peaceful  means  so  to  do;"  (b)  "attend- 
ing at  any  place  where  any  such  person 
or  persons  may  lawfully  be,  for  the  pur- 
pose of  peacefully  obtaining  or  com- 
municating information,  or  from  peace- 
fully persuading  any  person  to  work  or  to 
abstain  from  working;"  (c)  "ceasing  to 
patronize  or  to  employ  any  party  to  such 
dispute,  or  .  .  .  recommending,  advis- 
ing, or  persuading  others  by  peaceful  and 
lawful  means  so  to  do;"  (d)  "paying  or 
giving  to,  or  withholding  from,  any  per- 
son engaged  in  such  dispute,  any  strike 
benefits  .  .  .  ;"  (e)  "doing  any  act  or 
thing  which  mi^ht  lawfully  be  done  in  the 
absence  of  such  dispute  by  any  party 
thereto."  The  emphasis  placed  on  the 
words  "lawful"  and  "lawfully,"  "peace- 
ful" and  "peacefully,"  and  the  references 
to  the  dispute  and  the  parties  to  it,  strong- 
ly rebut  a  legislative  intent  to  confer  a 
general  immunity  for  conduct  violative  of 
the  Anti-trust  Laws,  or  otherwise  unlaw- 
ful. The  subject  of  the  boycott  is  dealt 
with  specifically  in  the  "ceasing  to  patron- 
ize" provision,  and  by  the  clear  force  of 
the  language  employed  the  exemption  is 
limited  to  pressure  exerted  upon  a  "party 
to  such  dispute"  by  means  of  "peaceful 
and  lawful"  influence  upon  neutrals. 
There  is  nothing  here  to  justify  defend- 
ants or  the  organizations  they  represent 
in  using  either  threats  or  persuasion  to 
brinsr  about  strikes  or  a  cessation  of  work 
[474]  on  the  part  of  employees  of 
complainant^s  customers  or  prospec- 
tive customers,  or  of  the  trucking  com- 
pany employed  by  the  customers,  with 
the  object  of  compelling  such  custo- 
mers to  withdraw  or  refrain  from 
commercial  relations  with  complain- 
ant, and  of  thereby  constraining  com- 
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plainant  to  yield  the  matter  in  dispute. 
To  instig^ate  a  sympathetic  strike  in  aid  of 
a  secondary  boycott  cannot  be  deemed 
"peaceful  and  lawful"  persuasion.  In 
essence  it  is  a  threat  to  inflict  damage 
upon  the  immediate  employer,  between 
whom  and  his  employees  no  dispute  exists^ 
in  order  to  bring  him  against  his  will  into 
a  concerted  plan  to  infict  damage  upon 
another  employer  who  is  in  disj^ute  with 
Ilia  employees. 

The  majority  of  the  circuit  court  of  ap- 
peals, very  properly  treating  the  case  as 
involving  a  secondary  boycott,  based  the 
decision  upon  the  view  that  it  was  the 
purpose  of  §  20  to  legalize  the  secondary 
boycott,  ''at  least  in  so  far  as  it  rests  on  or 
consists  of  refusing  to  work  for  anyone 
who  deals  with  the  principal  offender." 
Characterizing  the  section  as  "blindly 
drawn,"  and  conceding  that  the  meaning 
attributed  to  it  was  broad,  the  court  re- 
ferred to  the  leg^lative  history  of  the 
enactment  as  a  warrant  for  the  construc- 
tion adopted.    Let  us  eonsider  this. 

By  repeated  decisions  of  this  court  it 
has  come  to  be  well  established  that  the 
debates  in  Congress  expressive  of  the 
views  and  motives  of  individual  members 
are  not  a  safe  guide,  and  hence  may  not 
be  resorted  to,  in  ascertaining  the  mean- 
ing and  purpose  of  the  lawmaking  body. 
Aldridge  v.  Williams,  3  How.  9,  24, 11  L. 
ed.  469,  475;  United  States  v.  Union  P.  R. 
Co.  91  U.  S.  72,  79,  23  L.  ed.  224,  228; 
United  States  v.  Trans-Missouri  Freight 
Asso.  166  U.  S.  290,  318,  41  L.  ed.  1007, 
1019,  17  Sup.  Ct.  Rep.  640.  But  reports 
of  committees  of  House  or  Senate  stand 
upon  a  more  solid  footing,  and  may  be 
regarded  as  an  exposition  of  the  legisla- 
tive intent  in  a  case  where  otherwise  the 
meaning  of  a  statute  is  obscure.     Binns 


V.  United  States,  194  [475]  U.  8. 
486,  495,  48  L.  ed.  1087,  1090,  24 
Sup.  Ct.  Rep.  816.  And  this  has  been 
extended  to  include  explanatory  state- 
ments in  the  nature  of  a  supplemental 
report  made  by  the  committee  mem- 
ber in  charge  of  a  bill  in  course  of 
passage.  Ibid.;  Pennsylvania  R.  Co.  ▼. 
International  Coal  Min.  Co.  230  U.  S.  184. 
198,  199,  57  L.  ed.  1446,  1451,  1452,  SS 
Sup.  Ct.  Rep.  893,  Ann.  Caa.  1916A, 
315;  United  States  v.  Coca  Cola  Co.  241 
U.  S.  265,  281,  60  L.  ed.  995,  1002,  36 
Sup.  Ct.  Rep.  573,  Ann.  Cas.  1917C,  487; 
United  States  v.  St.  Paul,  M.  &  M.  R.  Co. 
247  U.  S.  310,  318,  62  L.  ed.  1130,  1134, 
38  Sup.  Ct.  Rep.  625. 

In  the  case  of  the  Clayton  Act,  tho 
printed  committee  reports  are  not  ezplieit 
with  respect  to  the  meaning  of  the  ^eeat- 
ing  to  patronize"  clause  of  what  is  now  | 
20.  (See  House  Rept.  No.  627,  63d  Gong. 
2d  Sess.  pp.  33-36 ;  Senate  Rept  No.  608, 
63  Cong.  2d  Sess.  pp.  29-31;  the  latter 
being  a  reproduction  of  the  former.)  Bat 
they  contain  extracts  from  judicial  opin- 
ions and  a  then  recent  textbook  sostaining 
the  ''primary  boycott,"  and  expressing  an 
adverse  view  as  to  the  secondary  or  coer- 
cive boycott;  and,  on  the  whole,  are  far 
from  manifesting  a  purpose  to  relax  the 
prohibition  against  restraints  of  trade  in 
favor  of  the  secondary  boycott. 

Moreover,  the  report  was  supplemented 
in  this  regard  by  the  spokesman  of  the 
House  committee  (Mr.  Webb),  who  had 
the  bill  in  charge  when  it  was  under  con- 
sideration by  the  House.  The  question 
whether  the  bill  legalized  the  secondary 
boycott  having  been  raised,  it  was  em- 
phatically and  unequivocally  answered  by 
him  in  the  negative.*  The  subject — he  de- 
clared in  substance  or   [476]   effect — 


•  Extracts  from  Congressional  Record, 
Vol.  61,  Part  10,  63d  Cong.,  2d  Sess. 

(Page  0652.) 

Mr.  Volstead :  Would  not  this  also  legal- 
ize the  secondary  Iwycott?    .     .    . 

Mr.  Wehb:  Mr.  Chairman,  I  do  not  think 
it  lej^alizcs  a  secondary  boycott. 

Mr.  Volstead:  Let  me  read  the  lines,  if 
the  gentleman  will  permit.  And  no  puch 
rcfitraining  order  or  injunction  shall  pro- 
hibit anyone — 

"from  ceasing  to  patronize  those  who 
for  to]  employ  any  party  to  such  dispute, 
or  from  recommend inp:.  advising,  or  per- 
suading others  by  peaceful  means  so  to  do." 

Xow,  does  not  the  word  "others'*  in  that 
instance  refer  to  others  than  parties  to  the 
dispute? 

Mr.  Webb:     No;  because  it  says  in  line 

15: 

"From  ceasing  to  patronize  or  employ  any 
parties  to  such  dispute." 

Mr.  Volstead:     .    .    .    Can  there  he  any 

aeo 


doubt   this   is   intended,   or   does,   In   faet, 
legalize  the  secondary  boycott? 

Mr.  Webb:  I  will  say  frankly  to  mj 
friend  when  this  section  was  drawn  it  waa 
drawn  with  the  careful  purpose  not  to 
legalize  the  secondary  boycott,  and  we  dl^ 
not  think  it  does.  There  may  be  a  dif- 
ference of  opinion  about  it,  but  it  is  tlie 
opinion  of  the  committee  that  it  does  not 
legalize  the  secondary  boycott  and  is  not 
intended  to  do  so.  It  does  le^lize  the 
primary  boycott;  it  does  legalize  the  strike; 
it  does*  legalize  persuading  others  to  strike* 
to  quit  work,  and  the  other  acts  mentioned 
in  §  18  [now  §  20],  but  we  did  not  intend, 
I  will  say  frankly,  to  legalize  the  secondarj 
boycott. 

*(  Page  0653. ) 

Mr.  Webb:  I  will  say  this  section 
drawn  two  years  or  more  ago,  and 
drawn  carefully,  and  those  who  drew  this 
section  drew  it  with  the  idea  of  excluding 
the  secondary  bovcott.    It  passed  the  Houiie» 
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was  under  consideration  when  the  hill 
was  framed,  and  the  section  as  re- 
ported was  carefully  prepared  with  the 
settled  purpose  of  excluding  the  sec- 
ondary boycott,  and  confining  boycot- 
ting to  the  parties  to  the  dispute,  allow- 
ing parties  to  cease  to  patronize  and  to 
ask  others  to  cease  [477]  to  patronize  a 
party  to  the  dispute;  it  was  the  opinion 
of  the  committee  that  it  did  not  legalize 
the  secondary  boycott;  it  was  not  their 
purpose  to  authorize  such  a  boycott;  not 
a  member  of  the  committee  would  vote  to 
do  so ;  clarifying  amendment  was  unneces- 
sary; the  section  as  reported  expressed 
the  real  purpose  so  well  that  it  could  not 
be  tortured  into  a  meaning  authorizinjr 
the  secondary  boycott.  This  was  the  final 
word  of  the  House  committee  on  the  sub- 
ject, and  was  uttered  under  such  circum- 
stances and  with  such  impressive  empha- 
sis that  it  is  not  going  too  far  to  say  that, 
except  for  this  exposition  of  the  mean- 
ing of  the  section,  it  would  not  have  been 
enacted  in  the  form  in  which  it  was  re- 
ported. In  substantially  that  form  it  be- 
came law;  and  since,  in  our  opinion,  its 
proper  construction  is  entirely  in  accord 
with  its  purpose  as  thus  declared,  little 
need  be  added. 

The  extreme  and  harmful  consequences 
of  the  construction  adopted  in  the  court 
below  are  not  to  be  ignored.    The  present 
case  furnishes  an  apt  and  convincing  ex- 
ample.    An    ordinary   controversy   in    a 
manufacturing  establishment,  said  to  con- 
cern the  terms  or  conditions  of  employ- 
ment there,  has  been  held  a  sufficient  occa- 
sion for  imposing  a  general  embargo  upon 
the  products  of  the  establishment  and  a 
nation-wide  blockade  of  the  channels  of 
interstate  commerce  against  them,  carried 
out  by  inciting  S3rmpathetic  strikes  and  a 
secondary  boycott  against  complainant^s ; 
Customers,  to  the  great  and  incalculable ' 
damage  of  many  innocent  people  far  re- 
mote from  any  connection  with  or  control 
^ver  the  original   and   actual  dispute, — 
People   constituting,   indeed,   the  general 


public  [478]  upon  whom  the  cost  must 
ultimately  fall,  and  whose  vital  interest 
in  unobstructed  commerce  constituted 
the  prime  and  paramount  concern  of 
Congress  in  enacting  the  An ti- trust 
Laws,  of  which  the  section  under  con- 
sideration forms,  after  all,  a  part. 

Reaching  the  conclusion,  as  we  do,  that 
complainant  has  a  clear  right  to  an  in- 
junction under  the  Sherman  Act,  as 
amended  by  the  Clayton  Act,  it  becomes 
unnecessarv  to  consider  whether  a  like  re- 
suit  would  follow  under  the  common  law 
or  local  statutes;  there  being  no  sugges- 
tion that  relief  thereunder  could  be  broad- 
er than  that  to  which  complainant  is  enti- 
tled under  the  acts  of  Congress. 

There  should  be  an  injunction  against 
defendants  and  the  associations  repre- 
sented by  them,  and  all  members  of  those 
associations,  restraining  them,  according 
to  the  prayer  of  the  bill,  from  interfering 
or  attempting  to  interfere  with  the  sale, 
transportation,  or  delivery  in  interstate 
commerce  of  any  printing  press  or  presses 
manufactured  by  complainant,  or  the 
transportation,  carting,  installation,  use, 
operation,  exhibition,  display,  or  repairing 
of  any  such  press  or  presses,  or  the  per- 
formance of  any  contract  or  contracts 
made  by  complainant  respecting  the  sale, 
transportation,  delivery,  or  installation  of 
any  such  press  or  presses,  by  causing  or 
threatening  to  cause  loss,  damage,  trouble, 
or  inconvenience  to  any  person,  firm,  or 
corporation  concerned  in  the  purchase, 
transportation,  carting,  installation,  use, 
operation,  exhibition,  display,  or  repairing 
of  any  such  press  or  presses,  or  the  per- 
formance of  any  such  contract  or  con- 
tracts; and  also  and  especially  from  using 
any  force,  threats,  command,  direction,  or 
even  persuasion  with  the  object  or  having 
the  effect  of  causing  any  person  or  per- 
sons to  decline  employment,  cease  employ- 
ment, or  not  seek  employment,  or  to  re- 
frain from  work  or  cease  working  under 
any  person,  firm,  or  corporation  being  a 
purchaser  or  prospective  purchaser  of  any 


^  think,  by  about  243  to  16,  and  the  question 
^^  the  secondary  boycott  was  not  raised 
^^en,  because  we  underBtood  so  clearly  it 
Jid  not  refer  to  or  authorize  the  secondary 
Vivcott. 

'( Page  9658. ) 

Mr.  Webb:     Mr.  Chairman.  I  should  vote 

^Or   the   amendment  offered  hy  the  gentle- 

••ian    from   Minnesota   [Mr.   Volstead]    if  I 

^ere  not  perfectly  patisficd  that  it  is  taken 

<Jire  of  in  this  section.     The,  language  the 

^ntleman    reads    does    not    authorize    the 

lecondary  boycott,  and  he  could  not  torture 

it  into  any  such  meaning.     While  it  does 

authorize  persona  to  cease  to  patronize  the 

party  to  the  dispute,  and  to  recommend  to 

Hhers  to  cease  to  patronize  that  same  party 

65  li.  e<L 


to  the  dispute,  that  is  not  a  secondary  boy- 
cott, and  you  cannot  possibly  make  it  mean 
a  secondary  boycott.  Therefore  this  section 
does  not  antliorize  the  secondary  boycott. 

I  say  again — and  I  speak  for,  I  believe, 
practically  every  member  of  the  Judiciary 
Committee — that  if  this  section  did  legalize 
the  secondary  boycott,  there  would  not  be 
a  man  vote  for  it.  It  is  not  the  purpose 
of  the  committee  to  authorize  it,  and  I  do 
not  think  any  person  in  this  House  wants 
to  do  it.  We  confine  the  boycotting  to  the 
parties  to  the  dispute,  allowing  parties  to 
cease  to  patronize  that  party,  and  to  ask 
'ithers  to  cease  to  patronize  the  party  to  the 
dispute. 
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printing  press  or  presses  from  complain- 
anty  [470]  or  engaged  in  hauling, 
carting,  delivering,  installing,  hand- 
ling, using,  operating,  or  repairing 
any  such  press  or  presses  for  any 
customer  of  complainant.  Other  threat- 
ened conduct  by  defendants  or  the 
associations  they  represent,  or  the  mem- 
bers of  such  associations,  in  furtherance 
of  the  secondary  boycott,  should  be  in- 
cluded in  the  injunction  according  to  the 
proofs. 

Complainant  is  entitled  to  its  costs  in 
this  court  and  in  both  courts  below. 

Decree  reversed,  and  the  cause  re- 
manded to  the  District  Court  for  further 
proceedings  in  conformity  with  this  opin- 
ion. 

Mr.  Justice  Brandeis,  dissenting,  with 
whom  Mr.  Justice  Holmes  and  Mr.  Jus- 
tice Olarke  concur: 

The  Duplex  Company,  a  manufacturer 
of  newspaper  printing  presses,  seeks  to 
enjoin  officials  of  the  machinists'  and 
affiliated  unions  from  interfering  with  its 
business  by  inducing  their  members  not  to 
work  for  plaintiff  or  its  customers  in  con- 
nection with  the  setting  up  of  presses  made 
by  it.  Unlike  Hitchman  Coal  &  Coke  Co. 
V.  Mitchell,  245  U.  S.  229,  62  L.  ed.  260, 
L.R.A.1918C,  497,  38  Sup.  Ct.  Rep.  65, 
Ann.  Caa.  1918B,  461,  there  is  here  no 
charge  that  defendants  are  inducing  em- 
ployees to  break  their  contracts.  Nor  is 
it  now  urged  that  defendants  threaten 
acts  of  violence.  But  plaintiff  insists  that 
the  acts  complained  of  violate  both  the 
common  law  of  New  York  and  the  Sher- 
man Act,  and  that,  accordingly,  it  is  enti- 
tled to  relief  by  injunction  under  the  state 
law  and  under  §  16  of  the  Clayton  Act, 
October  15, 1914,  chap.  323,  38  Stat,  at  L. 
730,  737,  Comp.  Stat.  §§  8835a,  8835o,  9 
Fed.  Stat.  Anno.  2d  ed.  pp.  730,  745. 

The  defendants  admit  interference  with 
plaintiff's  business,  but  justify  on  the  fol- 
lowing gpround:  There  are  in  the  United 
States  only  four  manufacturers  of  such 
presses,  and  they  are  in  active  competi- 
tion. Between  1909  and  1913  the  Machin- 
ists' Union  induced  three  of  [480] 
them  to  recognize  and  deal  with  the 
union,  to  gprant  the  eight-hour  day^ 
to  establish  a  minimum  wage  scale, 
and  to  comply  with  other  union  re- 
quirements. The  fourth,  the  Duplex 
Company,  refused  to  recognize  the 
union;  insisted  upon  conducting  its  fac- 
tory on  the  open-shop  principle;  refused 
to  introduce  the  eight-hour  day,  and  oper- 
ated, for  the  most  part,  ten  hours  a  day; 
refused  to  establish  a  minimum  wage  scale ; 
and  disregarded   other  union   standards. 


Thereupon  two  of  the  three  manufaetnr- 
ers  who  had  assented  to  union  condition* 
notified  the  union  that  they  should  be 
obliged  to  terminate  their  agreement* 
with  it  unless  their  competitor,  Che  Duplex 
Company,  also  entered  into  the  agreement 
with  the  union,  which,  in  giving  more 
favorable  terms  to  labor,  imposed  corre- 
spondingly greater  burdens  upon  the  em« 
ployer.  Because  the  Duplex  Company  re* 
fused  to  enter  into  such  an  agreement,  and 
in  order  to  induce  it  to  do  so,  the  Machin- 
ists' Union  declared  a  strike  at  its  factory, 
and  in  aid  of  that  strike  instructed  its 
members  and  the  members  of  affiliated 
unions  not  to  work  on  the  installation  of 
presses  which  plaintiff  had  delivered  in 
New  York.  Defendants  insist  that  by  the 
common  law  of  New  York,  where  the  acta 
complained  of  were  done,  and  where  this 
suit  was  brought,  and  also  by  §  20  of  the 
Clayton  Act  (38  Stat,  at  L.  730,  738,  chap. 
323,  Comp.  Stat.  §§  8835a,  1243d,  9  Fed. 
Stat.  Anno.  2d  ed.  p.  730,  6  Fed.  Stat 
Anno.  2d  ed.  p.  141),  the  facts  constitato 
a  justification  for  this  interference  witii 
plaintiff's  business. 

First.  As  to  the  rights  at  eonmion  law : 
Defendants'  justification  is  that  of  self- 
interest.  They  have  supported  the  strike 
at  the  employer's  factory  by  a  strike  else- 
where against  its  product.  They  have  in- 
jured the  plaintiff,  not  maliciously,  but  in 
self-defense.  They  contend  that  the  Du- 
plex Company's  refusal  to  deal  with  the 
machinists'  union  and  to  observe  its  stand- 
ards threatened  the  interest  not  only  of 
such  union  members  as  were  its  factory 
employees,  but  even  more  of  Jl  membeis 
of  the  several  affiliated  unions  employed 
by  plaintiff's  coihpetitors,  and  [481] 
by  others  whose  more  advanced  stand- 
ards the  plaintiff  was,  in  reality,  at- 
tacking; and  that  none  of  the  de- 
fendants and  no  person  whom  they 
are  endeavoring  to  induce  to  refrain 
from  working  in  connection  with  the 
setting  up  of  presses  made  by  plaintiff 
is  an  outsider, — an  interloper.  In  other 
words,  that  the  contest  between  the  com- 
pany and  the  machinists'  union  involves 
vitally  the  interest  of  every  person  whooe 
co-operation  is  sought.  May  not  all  with 
a  common  interest  join  in  refusing  to  ex- 
pend their  labor  upon  articles  whose  very 
production  constitutes  an  attack  upon 
their  standard  of  living  and  the  institnti<»i 
which  they  are  convinced  supports  itt 
Applying  common-law  principles  the 
answer  should,  in  my  opinion,  be :  Yes,  if , 
as  matter  of  fact,  those  who  so  co-operate 
have  a  common  interest. 

The  change  in  the  law  by  which  strikes 
once  illegal  and  even  criminal  are  now 
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neognind    u   Ikfffnl    wu    dteetsd   is  2U  Pa.  348,  12  LJt.A.(N:8.)   6^  112 

America  lai^y  without  the  interrentioii  Am.  St  Rep.    757,  63  AtL  585,  6  Ann. 

of  legialation.     This  reversal  of  a  com-  Cas.  275;   Alfred  W.  Booth  &  Bro.  t. 

mon-law  rule  was  not  due  to  the  rejection  Burgess,  72  N.  J.  £q.  181,  66  AU.  226. 

by  the  courts  of  one  principle  and  the  Bnt  other  courts,  with  better  appreeia- 

adoption  in  its  stead  of  another,  but  to  s  tion  of  the  facts  of  industry,  recognized 

better  realisation  of  the  facts  of  industrial  the  unity  of  interest  tliroughout  the  union, 

life.     It  ia  conceded  that,  although  tb«  and  that,  in  refusing  to  work  on  materiab 

strike  of  the  woriunen  in  plaintifTa  fac-  which  threatened  it,  the  union  was  only  re- 

tory  injured  its  buaineas,  the  strike  was  fusing  to  aid  in  destroying  itself,    Boasert 

not  an  actionable  wrong,  because  the  obvi-  v.  Dhuy,  221  N.  Y.  342,  117  N.  E.  582, 

ons  self-interest  of  the  strikers  constituted  Ana.  Cas.  IQISD,  661;  Cohn  &  R.  Eleetrie 

a  justiflcatiou.    See  Pickett  v.  Walsh,  192  Co.  v.  Bricklayers,  M.  &  P.  Local  Union, 

Mass.  572,  6  L.R.A.(N.S.)  1067,  116  Am.  02  Conn.  161,  6  A.L.R.  887,  101  Atl.  669; 

St.  Rep.  272,  78  N.  E.  753,  7  Ann.  Cos.  Qill  Engraving  Co.  v.  Doerr,  214  Fed. 

638.     Formerly  courts  held  that  self-in-  m ;  State  v.  Van  Pelt,  1^6  N.  C.  633,  68 

tovt  could  not  he  so  served.     2  Com-  L.R.A.76D,  49  8.  E.  177,  1  Ann.  Caa.  495; 

■nous,  History  of  Labor  in  United  States,  Qeorge  .J.    Qrant    Constr.    Co.    r.    St. 

ebap.  6.    But  even  after  strikes  to  raise  Paul  BIdg.  Trades  Council,  136  Minn.  167, 

wsges  or  reduce  hours  were  held  to  be  161  N.  W.  520,  1055;  Pierce  t.  Stable- 

1^,   because  of  the  self-interest,  some  men's  Union,  156  Cal.  70,  76,  103  Pae. 

coarU  held  that  there  wa>  not  sutHcient  324. 

eanaal  relationship   between  a  strike  to  go,  in  the  case  at  bar,  deciding  a  qnea- 

inionite  a  shop  and  the  self-interest  of  tion  of  fact  upon  the  evidence  introduced 

the  atrikera  to  justify  injuries  inflicted,  and    matters    of    common    knowledge,    I 

Plant  V.  Woods,  176  Mass.  492,  51  L.R.A.  should  say,  as  the  two  lower  courts  ap- 

339,  79  Am.  St.  Rep.  330,  57  N.  E.  1011 ;  parently  have  said,  that  the  defendants 

Locke  V.  Clothing  Cutters'  &  T.  Assembly,  and     those     from  whom     they     [488} 

77  Hd.  306,  19  L.R.A.  408,  39  Am.  St.  sought    co-operation     have    a    eonunon 

Sep.    421,    26    Atl.    605;     Erdraan    v.  interest  which  the  plaintiff  threatened. 

Mitchell,  207  Pa.  79,  63  L.R.A.  634,  99  xhii    view    is    in    harmony    with    the 

Am.  St.  Bep.  783,  56  Atl.  327.     [482]  views     of     the     court    of    appeals     of 

Bst  other    courts,    repeating   the    same  fjew  York.    For  in  New  York,  although 

legal    formula,    found    that    there    was  boycotts    like    that    in    Loewe    v.    Irftw- 

jnitiBcation,    because    they   viewed    the  lor,  208  U.   B.  274,  52  L.  ed.  488,  28 

f«ete    differently.      National    Protective  gup.  Ct.  Rep.  301,  13  Ann.  Cas.  816,  are 

Asm.    t.    Cumming,    170    N.    Y.    315,  illegal    because    they    are   conducted   not 

38  L.B.A.   135,   88   Am.   St.    Rep.    648,  against  a  product,  but  against  those  who 

S3  N.  E.  369;   Kemp  v.   Division  No.  deal  in  it,  and  are  carri«l  out  by  a  com- 

241,  255  m.   213,  99  N.   E.   389,  Ann.  bination  of  persons  not  united  by  com- 

Cas.  1913D,  347;  Roddy  v.  United  Mine  mon  interest,  but  only  by  aympatliy  (An- 

fforkers,  41  Okla.  621,  L.R.A.1915D,  789,  burn  Draying  Co.  v.  Wordell.  227  N.  Y. 

138  Pac.  126.    When  centralization  in  the  i,  g  A.L.R.  901,  124  N.  E.  97),  it  i>  law- 

*)ntrol  of  business  brought  its  correspond-  fui  for  all  members  of  a  union,  by  whom- 

"Bg  centralization  in  the  organization  of  ever  employed,  to  refosc  to  handle  ma- 

*orkingmen,   new   facts   had    to   he   ap-  terials    whose    production    weakens    the 

Praised.    A  single  employer  might,  as  in  union  (Bossert  v.  Dhuy,  221  N.  Y.  342, 

Wis  ease,  threaUn    the  standing  of  the  117  jj.  E.  582,  Ann.  Cas.  1918D,  661 ;  P. 

•hole  organisation  and  the  standards  of  Reardoo  v,  Caton,  189  App.  Div,  501,  178 

•U  its  members;  and  when  he  did  so  the  ^,  Y.  Supp.  713;  compare  Paine  Lumber 

'»iiioii,  in  order  to  protect  itself,  would  ^o.  v.  Neal,  244  U.  S.  459,  471,  61  L.  ed. 

»atnrally  refuse  to  work  on  his  materials  i256,  1264,  37  Sup.  Ct.  Rep.  718).    "The 

»her«ver  found.     When  such  a  situation  voluntary  adoption  of  a  rule  not  to  work 

*«.  first  presented  to    he  courts,  judges  nonunion-made   material,    and    its 

^nduded    that    the   interven  ion    of    the  ^„^,„^^^t    ^-^^^  „„1     -^  ^^'        f^„ 

Puri^haser  of  the  materials  estubhshed  an  .       ,     .  '         ,        ,  ■ .       »  ° 

iiKulation  through  which  the  direct  rela-  audi  voluntary  rule  and  its  enforcement  in 

tionship  of  the  employer  and  the  working-  »,  parliculnr  case.     Such  a  determination 

Ben   did  not  penetrate;   and  the  strike  b'so  diffe"  entirely  from  a  general  hoy- 

irainat    the   material    was    considered   a  eott  of  a  particular  dealer  or  manufactu- 

ilrike  against  the  purchaser  by  unaffected  rer,  with  a  malicious  mtent  and  purpose 

(bird    parties.     Bumham  v.    Dowd,  217  to  destroy  the  good  will  or  business  of 

Mass.  351,  51  L.R.A.{N.S.)  778, 104  N.  E.  sueh  dealer  or  manufacturer."    Bossert  v. 

S41 ;  Purvis  v.  Local  No.  600,  U.  B.  C.  J.  Dhuy,  supra,   p.   355.     In  my   opinion, 

•ft  I,.  «d.  *** 
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therefore,  plaintiff  had  no  cause  of  action  I 
by  the  common  law  of  New  York. 

Second.  As  to  the  Anti-trust  Laws  of 
the  United  States:  Section  20  of  the 
Clayton  Act  declares: 

"Nor  shall  any  of  the  acts  specified  in 
this  paragraph  be  considered  or  held  to  be 
violations  of  any  law  of  the  United 
States." 

The  acts  which  are  thus  referred  to  are, 
whether  performed  singly  or  in  concert: 

"Terminating  any  relation  of  employ- 
ment, or  .  .  .  ceasing  to  perform  any 
work  or  labor,  or  .  .  .  recommending, 
advising,  or  persuading  others  by  peaceful 
means  so  to  do;  or  .  .  .  attending  at 
any  place  where  any  such  person  or  per- 
sons may  lawfully  be,  for  the  purpose  of 
peacefully  obtaining  or  communicating  in- 
formation, or  .  .  .  peacefully  persuad- 
ing [484]  any  person  to  work  or  to 
abstain  from  working;  or  .  .  .  ceas- 
ing to  patronize  or  to  employ  any 
party  to  such  dispute,  or  .  .  .  rec- 
ommending, advising,  or  persuading 
others  by  peaceful  and  lawful  means 
90  to  do;  or  .  .  .  paying  or  giv- 
ing to,  or  withholding  from,  any  person 
engaged  in  such  dispute,  any  strike  bene- 
fits or  other  moneys  or  things  of  value;  or 
.  .  .  peaceably  assembling  in  a  lawful 
manner,  and  for  lawful  purposes;  or 
'.  .  .  doing  any  act  or  thing  which 
might  lawfully  be  done  in  the  absence  of 
such  dispute  by  any  party  thereto." 

This  statute  was  the  fruit  of  unceas- 
ing agitation,  which  extended  over  more 
tlian  twenty  years,  and  was  designed  to 
equalize  before  the  law  the  position  of 


workingmen  and  employer  as  industrial 
combatants.  Aside  from  the  use  o£  the 
injunction,  the  chief  source  of  dissatis- 
faction with  the  existing  law  lay  in  the 
doctrine  of  malicious  combination,^  and, 
in  many  parts  of  the  country,  in  the  ju- 
dicial declarations  of  the  illegality  at 
common  law  of  picketing  and  persuad- 
ing others  to  leave  work.  The  grounds  for 
objection  to  the  latter  are  obvious.  The 
objection  to  the  doctrine  of  malicious  eom- 
bi  nations  requires  some  explanation. 
[485]  By  virtue  of  that  doctrine,  dam- 
age resulting  from  conduct  such  as 
striking  or  withholding  patronage  or 
persuading  others  to  do  either,  whieh, 
without  more,  might  be  damnum  abs- 
que injuria  because  the  result  of  trade 
competition,  became  actionable  when 
done  for  a  purpose  which  a  judge 
considered  socially  or  economically  harm- 
ful, and  therefore  branded  as  malicious 
and  unlawful.*  It  was  objected  that,  due 
largely  to  environment,  the  social  and 
economic  ideas  of  judges,  which  thus  be- 
came translated  into  law,  were  prejudicial 
to  a  position  of  equality  between  working- 
man  and  employer;  that,  due  to  this  de- 
pendence upon  the  individual  opinion  of 
judges,  great  confusion  existed  as  to  what 
purposes  were  lawful  and  what  unlaw- 
ful :  •  and  that,  in  any  event,  Congress,  not 
the  judges,  was  the  body  which  should 
declare  what  public  policy  in  regard  to 
the  industrial  struggle  demands. 

By  1914  the  ideas  of  the  advoeates  of 
legislation  had  fairly  crystallized  upon  the 
manner  in  which  the  inequality  and  uncer- 
tainty of  the  law  should  be  removed.    It 


I  See  "Malice  and  Unlawful  Interference," 
Ernat  Freund,  11  Harvard  L.  Rev.  449,  4G1; 
•'Rijjlits  of  Traders  and  Lii))orer8,"  Edw.  F. 
McClcnnen,  16  Harvard  L.  Rev.  237, 
244;  "Crucial  Issues  in  Labor  Litip;ation/' 
Jeremiah  Smith,  20  Harvard  L.  Rev.  421>, 
461;  Commons  &  A.  Principles  of  Labor 
Legislation,  pp.  95-116;  lloxie,  Trade 
Unionism  in  United  States,  p.  231;  Groat, 
Attitude  of  American  Courts  towards  Labor 
Cases,  pp.  70,  77,  221,  246;  Bryan,  De- 
velopment of  English  Law  of  Conspiracy, 
pp.  147  et  scq. 

Report  of  the  Industrial  Commission, 
1901,  vol.  xvii.  p.  cxiv.  pp.  515,  556;  Report 
of  Ro5'al  Commission  on  Trade  Disputes 
and  Trade  Combinations,  1006.  p.  12;  Re- 
port of  Commission  on  Industrial  Relations, 
1915,  pp.  135,  377. 

For  attempts  to  reach  this  doctrine  by 
legislation,  see  also  52d  Congress,  H.  R. 
0640,  §  1;  56th  Congress,  H.  R.  11,667, 
§  7;  67th  Congress,  S.  649,  §  7. 

»  See  James  Wallace  Bryan,  Tlie  Develop- 
ment of  the  English  Law  of  Conspiracy: — 

"We  find  little  difficulty  in  attributing 
the  illegality  of  combinations  to  strike  or 
S«4 


otherwise  to  advance  the  interests  of  labor, 
not  to  the  material  loss  inflicted  upon  the 
employer  concerned,  but  to  the  harm  sup- 
posed to  result  from  their  activities  to  the 
public  at  large.''  And  since  the  judge  or 
jury  believe  the  conduct  socially  bad,  and 
since  it  is  admittedly  done  intentionally, 
not  inadvertently,  they  declare  that  the 
actors  are  animated  by  malice  whieh 
negatives  the  justiflcation  of  '*fair  com- 
petition," e.  g..  Lord  Bowen  in  Mogul  S.  S. 
Co.  v.  McGregor  [1892]  A.  C.  25:  "Inten- 
tionally  to  do  that  which  is  calculated 
.  .  .  to  damage  .  .  .  and  docs  damage 
another  in  his  property  or  trade  is  action- 
able if  done  without  just  cause  or  excuse, 
and  ...  is  what  the  law  calls  a  ma* 
Hcious  injury." 

8  See  A.  V.  Dicey,  'The  Combination 
Laws  as  Illustrating  the  Relation  between 
Law  and  Opinion  in  England  During  the 
Nineteenth  Century,**  17  Harvard  L.  Rev. 
511,  532:  "The  very  confusion  of  tlie 
present  state  of  the  law  corresponds  with 
and  illustrates  a  confused  state  of  opinion." 

154  U.  8. 
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was    to    [486]    be   done   by   expressly 
legalizing    certain    acts    regardless    of 
the    effects    produced    by    them    upon 
)ther  persons.     As   to   them,   Congress 
was    to    extract    the    element    of    in- 
juria   from    the    damages    thereby    in- 
flicted, instead  of  leaving  judges  to  de- 
termine, according  to  their  own  economic 
and  social  views,  whether  the  damage  in- 
flicted on  an  employer  in  an  industrial 
struggle  was  damnum  absque  injuria,  be- 
cause an  incident  of  trade  competition^  or 
a  leg^l  injury,  because,  in  their  opinion, 
economically   and   socially   objectionable. 
This  idea  was  presented  to  the  committees 
which  reported  the  Clayton  Act.*    The  re- 
sulting law  set  out  certain  acts  which  had 
previously  been  held  unlawful,  whenever 
courts  had  disapproved  of  the  ends  for 
which    they    were    performed;    it    then 
declared  that,  when  these  acts  were  com- 
mitted in  the  course  of  an  industrial  dis- 
pute, they  should  not  be  held  to  violate 
any  law  of  the  United  States,     In  other 
Words,  the   Clayton   Act  substituted   the 
opinion  of  Congress  as  to  the  propriety  ot 
the  purpose  for  that  of  differing  judges; 
and  thereby  it  declared  that  the  relations 
between  employers  of  labor  and  working- 
men  were  competitive  relations,  that  or- 
ganized competition  was  not  harmful,  and 
that  it  justified  injuries  necessarily   in- 
flicted in  its  course.*    Both  the  [487] 
iJaajority    and    the    minority    report    of 
the     House     Committee     indicate    that 
such     was     its     purpose.*       If,     there- 
fore,   the    act    applies    to    the    case    at 
har,  the  acts  here   complained   of  can- 
*iot  "be  considered  or  held  to  be  viola- 


tions of  any  law  of  the  United  States," 
and,  hence,  do  not  violate  the  Sherman 
Act. 

The  Duplex  Company  contends  that  § 
20  of  the  Clayton  Act  does  not  apply  to 
the  case  at  bar,  because  it  is  restricted  to 
cases  "between  an  employer  and  em- 
ployees, or  between  employers  and  em- 
ployees, or  between  employees,  or  between 
persons  employed  and  persons  seeking 
employment,  involving  or  growing  out  of 
a  dispute  concerning  terms  or  conditions 
of  employment;"  whereas  the  case  at  bar 
arises  between  an  employer  in  Michigan 
and  workingmcn  in  New  York,  not  in  its 
employ,  and  does  not  involve  their  condi- 
tions of  emplo>Tnent.  But  Congress  did 
not  restrict  the  provision  to  empl overs  and 
workingmen  in  their  employ,  [488]  By 
including  "employers  and  employees" 
and  "persons  employed  and  persons 
seeking  employment,"  it  showed  that 
it  was  not  aiming  merely  at  a  legal 
relationship  between  a  specific  employ- 
er and  his  employees.  Furthermore, 
the  plaintiff's  contention  proves  too 
much.  If  the  words  are  to  receive 
a  strict  technical  construction,  the 
statute  will  have  no  application  to  dis- 
putes between  employers  of  labor  and 
workinjrmcn,  since  the  very  acts  to  which 
it  applies  sever  the  continuity  of  tlio 
leiral  relationship.  Iron  MolHers'  Union 
v/  Allis-Clialmcrs  Co.  20  L.R.A.(N.S.) 
315,  91  C.  C.  A.  (531,  1G6  Fed  45,  52,  53; 
^oni^villo,  E.  &  St.  L.  R.  Co.  v.  Wilson, 
138  U.  S.  501,  505,  34  L.  ed.  1023,  1025, 
11  Sup.  Ct.  Kep.  405;  cf.  Rex  v.  Neilson, 
44  N.  S.  488,  491.     The  further  conten- 


^  It  was  said  that  this  doctrine  "com- 
pletely unsettle (d)  the  law  .  .  .  and 
J^t  up  tlie  chanoellor  in  the  midst  of  the 
'**lK>r  orpanization  at  the  inception  of  a 
•trike  as  an  arhiter  of  their  conduct  as  well 
■^%  a  controller  of  their  fates.'*  r»2d  Con- 
R^csa,  2d  Sess.  ITearinps  hefore  a  Snt>- 
•J^ramittee  of  the  Senate  Committee  on  the 
•'udiciary,  on  H.  R.  23.0.35,  p.  420. 

A^ain,  it  was   pointed  out  tliat  the   in- 
corporation   of   this    idea   in    the    Sherman 
'-^\v    had    "done    violence   to    the   right   to 
•"ti-ike — to  cease  work   collectively 
J-^d  to  the  right  to  withhold  patronatre  and 
^^  a^ec  to  withhold  patronage."     Brief  hy 
^Imuel  Oompers,  Hearings  hefore  the  House 
J^mmittee  on  the  Judiciary  on  Trust  Lecri^- 
*^tion,  6.'5d  Congress.  2d  Scss.  vol.  2,  p.  1808. 
•  Compare    the    following:      "There    are, 
■apparently,  only   two   lines  of   action   pos- 
sible:      First,    to    restrict   the    rights    and 
powers  of  employers  to  correspond   in  sub- 
fttance   to   the   powers   and   rights   now   al- 
lowed   to    trade    unions,    and,    second,    to 
remove  all  restrictions  which  now  prevent 
the   freedom   of  action   of  both    parties   to 
industrial  disputes,  retaining  only  the  ordi- 
xoiTv  civil  and  criminal  restraints  for  the 
66*14.  ed. 


preservation  of  life,  property,  and  the  public 
peace.  The  first  method  has  been  tried  and 
failed  absolutely.  .  .  .  The  only  method, 
therefore,  seems  to  be  the  removal  of  all 
restrictions  upon  both  parties,  thus  legaliz- 
in!!?  the  strike,  the  lockout,  the  boycott,  the 
black  list,  the  bringing  in  of  strikebreakers, 
and  peaceful  picketing."  Report  of  the 
Committee  on  Industrial  Relations,  1915, 
p.  130. 

6  The  majority  declared  that  the  section 
sets  out  "specific  acts  which  the  best  opin- 
ion of  the  courts  holds  to  be  within  tlie 
right  of  parties  involved  upon  one  side  or 
the  other  of  a  trade  dispute,"  which  it  has 
been  necessary  to  affirm  because  of  "the 
divergent  views  which  the  courts  have  ex- 
pressed on  the  subject,  and  the  difference 
between  courts  in  the  application  of  recog- 
nized rules."  The  minority  insisted  that 
the  section  prescrilies  "a  set  rule  for  bid- 
ding, under  any  circumstances,  the  enjoining 
of  certain  acts  which  may  or  may  not  be 
actuated  by  a  malicious  motive,  or  for  the 
purpose  of  working  an  unlawful  injury, 
etc."  63d  Congress,  2d  Session,  House  Re- 
port, 627,  p.  30;  id.  Part  2,  Appendix  A, 
p.  20. 
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tion  that  this  case  is  not  one  arising  out 
of  a  dispute  concerning  the  conditions  of 
work  of  one  of  the  parties  is,  in  my  opin- 
ion, founded  upon  a  misconception  of 
the  facts. 

Because  I  have  come  to  the  conclusion 
that  both  the  common  law  of  a  state  and 
a  statute  of  the  United  States  declare  the 
right  of  industrial  combatants  to  push 
their  struggle  to  the  limits  of  the  justifi- 
cation of  self-interest,  I  do  not  wish  to  be 
understood  as  attaching  any  constitutional 
or  moral  sanction  to  that  right.  All  rights 
are  derived  from  the  purposes  of  the  so- 
ciety in  which  they  exist;  above  all  rights 
rises  duty  to  the  community.  The  condi- 
tions developed  in  industry  may  be  such 
that  those  engaged  in  it  cannot  continue 
their  struggle  without  danger  to  the  com- 
munity. But  it  is  not  for  judges  to  de- 
termine whether  such  conditions  exist,  nor 
is  it  their  function  to  set  the  limits  of 
permissible  contest,  and  to  declare  the 
duties  which  the  new  situation  demands. 
This  is  the  function  of  the  legislature, 
which,  while  limiting  individual  and  group 
rights  of  aggression  and  defense,  may  sub- 
stitute processes  of  justice  for  the  more 
primitive  method  of  trial  by  combat. 


[4893   A.   L.  BRACHT,  Petitioner, 

V. 

-SAN  ANTONIO  &  ARANSAS  PASS  RAIL- 
WAY  COMPANY. 

(See  S.  C.  Reporter's  ed.  489-491.) 

Connecting  carriers  —  liability  beyond 
own  line  ^  Carmuck  Anienclinent  — 
diversion  —  resliipment. 

The  liability  of  the  initial  carrier  of 
goods  consigned  by  a  shipper  to  himself  at 
a  point  within  the  state,  where  he  intended 

Note. — As  to  rights  and  liabilities  of 
connecting  carriers — see  notes  to  Fox  v. 
Boston  &  M.  R.  .Co.  1  L.R.A.  703;  Cros- 
san  V.  New  York  &  N.  E.  R.  Co.  3 
L.R.A.  766;  Hill  v.  Denver  &  R.  G.  R. 
Co.  4  L.R.A.  376;  International  &  G.  N. 
R.  Co.  v.  Tisdale,  4  L.R.A.  545;  Rich- 
mond &  D.  R.  Co.  V.  Payne,  6  L.R.A. 
849;  Adams  Exp.  Co.  v.  Harris,  7 
L.R.A.  214;  Miller  v.  South  Carolina  R. 
Co.  9  L.R.A.  833;  Browning  v.  Good- 
rich Transp.  Co.  10  L.R.A.  415,  and 
Roy  V.  Chesapeake  &  0.  R.  Co.  31 
L.R.A.(N.S.)  L 

As  to  liability  of  connecting  carrier 
for  loss  beyond  own  line;  construction 
of  Hepburn  Aet  (Carmack  Amend- 
ment)— see  note  to  Galveston,  H.  &  S. 
A.  R.  Co.  ▼.  Wallace,  56  L.  ed.  U.  S. 
516. 
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to  sell  them,  and  shipped  under  an  intra- 
state bill  of  lading  that  contained  no  refer- 
ence to  divorsion  or  reshipment,  is  governed 
solely  by  such  bill  of  lading,  subject  to  any 
applicable  rules  and  regulations  prescribeil 
by  state  authority,  although,  upon  arrival 
at  destination,  at  a  point  beyond  Buek 
initial  carrier's  own  line,  tlie  carrier  thea 
having  possession  of  the  goods  forwarded 
them,  upon  the  shipper's  request,  made  after 
arrival,  to  a  point  in  another  state,  taking 
up  the  original  bill  of  lading,  and  issuing 
an  interstate  one,  and  such  initial  carrier 
may  not  be  held  liable  by  virtue  of  the 
Carmack  Amendment  of  June  29,  1906,  to 
the  Interstate  Commerce  Act  of  February 
4,  1887,  for  damages  sustained  in  the  course 
of  transportation  beyond  the  destination 
originally  specified. 

[Vor  other  cases,  see  Cnnlers,  IT.  c;  Com- 
merce. I.  b;  I.  c,  2,  in  Digest  Sup.  Ct.  1018 
Supp.j 

[No.  118.] 

Argued  and  submitted   December  16,   1920. 
Decided  January  3,  1021.    * 

ON  WRIT  of  Certiorari  to  the  Kansas 
City  Court  of  Appeals  of  the  State 
of  Missouri  to  review  a  judgment  which 
reversed  a  judgment  of  the  Circuit  Court 
of  Jackson  County,  in  that  state,  in 
favor  of  the  shipper  in  an  action  against 
a  carrier  for  damages  to  a  shipment, 
occurring  on  a  connecting  line.    Affirmed. 

See  same  case  below,  200  Mo.  App. 
655,  209  S.  W.  579. 

The  facts  are  stated  in  the  opinion. 

Mr.  I.  N.  Watson  submitted  the  cause 
for  petitioner.    Messrs.  Hal  R.  Lebrecht 
and  L.  A.  Laughlin  were  on  the  brief: 
I      The   shipment    involved   is    only   one 
through  shipment. 

Baltimore  &  0.  R.  Co.  v.  Montgom- 
ery &  Co.  109  Ga.  App.  29,  90  S.  E.  740; 
Trott  V.  Baltimore  &  O.  R.  Co.  192  111. 
App.  239;  Ruddell  v.  Baltimore  &  0.  R. 
Co.  175  111.  App.  456;  Railroad  Com- 
mission V.  Worthington,  225  U.  S.  101, 
56  L.  ed.  1004,  32  Sup.  Ct.  Rep.  653; 
Railroad  Commission  v.  Texas  &  P.  R. 
Co.  229  U.  S.  336,  57  L.  ed.  1215,  33 
Sup.  Ct.  Rep.  837;  Gulf  C.  &  S.  F.  B. 
Co.  V.  Texas,  204  U.  S.  403,  51  L.  ecL 
540,  27  Sup.  Ct.  Rep.  360;  Chicago,  M. 
&  St.  P.  R.  Co.  V.  Iowa,  233  U.  S.  334, 
58  L.  ed.  988,  34  Sup.  Ct.  Rep.  592; 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Harold, 
241  U.  S.  371,  60  L.  ed.  1050,  36  Sup.  Ct. 
Rep.  665;  United  States  v.  Philadelphia 
&  R.  I{.  Co.  232  Fed.  949;  Settle  v.  Bal- 
timore &  0.  S.  W.  R.  Co.  —  A.L.R.  — , 
162  C.  C.  A.  Ill,  249  Fed.  913;  Keithley 
V.  Lusk,  195  Mo.  App.  143, 189  S.  W.  621 ; 
Updike  Grain  Co.  y.  Chicago,  St.  P.  M. 
&  0.  B.  Co.  38  Inters.  Com.  Rep.  616; 
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Alabama  O.  S.  B.  Co.  ▼.  McFadden,  232 
Fed.  1000;  Missouri,  K.  &  T.  R.  Co.  v. 
Ward,  244  U.  S.  383,  61  L.  ed.  1213,  37 
Sup.  Ct.  Rep.  618;  Re  Rates  on  Rail- 
road Fuel,  36  Inters.  Com.  Rep.  8;  Kan- 
otex  Bef.  Co.  v.  Atchison,  T.  &  S.  F.  R. 
€o.  34  L  C.  Rep.  271;  Memphis  Mer- 
«bants  Ezch.  v.  Illinois  C.  R.  Co.  43  I. 
•C.  Rep.  389;  Hudson  v.  Chicago,  St.  P. 
M.  &  O.  R.  Co.  226  Fed.  43;  Cutting  v. 
Florida  R.  &  Nav.  Co.  3  Inters.  Com. 
Rep.  665,  46  Fed.  641. 

Mr.  Samvel  Herrick  argued  the  cause, 
and,  with  Mr.  Robert  J.  Boyle,  filed  a 
'brief  for  respondent: 

The  shipment  over  the  line  of  the  re- 
spondent company  was  purely  an  intra- 
state shipment,  which  was  completed 
when  the  car  reached  Dallas,  Texas, 
and  its  subsequent  interstate  shipment 
to  Kansas  City,  Missouri,  was  a  wholly 
new  and  independent  matter  with  which 
this  respondent  had  no  concern. 

Coe  V.  Errol,  116  U.  S.  517-527,  29 
L.  ed.  715-719,  6  Sup.  Ct.  Rep.  475;  The 
Daniel  Ball,  10  Wall.  565,  19  L.  ed. 
1002;  Chicago,  M.  &  St.  P.  R.  Co.  v. 
Iowa,  233  U.  S.  334,  58  L.  ed.  988,  34 
Sup.  Ct.  Rep.  592;  Missouri,  K.  &  T. 
B.  Co.  V.  Pace,  —  Tex.  Civ.  App.  — , 
184  S.  W.  1052;  Wien  v.  New  York  C. 
&  H.  B.  B.  Co.  166  App.  Div.  766,  152 
N.  Y.  Supp.  154;  Kolkmeyer  v.  Chicago 
&  A.  B.  Co.  192  Mo.  App.  188,  182  S. 
W.  794;  Smith  v.  Gulf,  C.  &  S.  F.  B. 
Co.  177  Mo.  App.  269,  164  S.  W.  132; 
Keithlev  v.  Lusk,  195  Mo.  App.  143, 
189  S.  *W.  621;  Reynolds  v.  St.  Louis, 
8.  W.  B.  Co.  195  Mo.  App.  215,  190  a 
W.  423;  Louis  Werner  Saw  Mill  Co.  v. 
Kansas  City  Southern  B.  Co.  194  Mo. 
App.  618,  186  S.  W.  1118. 

Mr.  Justice  McBeynolds  delivered  the 
opinion  of  the  court: 

June  10,  1018,  the  petitioner  delivered 
to  respondent  Railway  Company  at  Ingle- 
side,  Texas,  a  carload  of  vegetables  con- 
signed to  himself  at  Dallas,  Texas,  a  point 
off  its  lines,  where  he  intended  to  sell 
them.  He  accepted  a  bill  of  lading  upon 
the  face  of  which  was  plainly  printed — 
"For  use  only  between  points  within  the 
sUte  of  Texas."  [490]  It  contained 
no  reference  to  a  diversion  or  reship- 
ment;  and  the  record  discloses  no  rule 
or  regulation  by  the  state  statutes  or 
authorities  on  that  subject. 

The  car  moved  over  respondent's  road 

to  Waco,  and  then  over  the  M.  K.  &  T. 

Railway  to  Daliasi  where  it  appears  to 
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have  arrived  promptly,  with  contents  in 
good  condition.  Upon  petitioner's  request, 
made  after  such  arrival,  the  M.  K.  &  T. 
Bailway  forwarded  the  car  to  Kansas 
City  over  its  own  lines,  took  up  the  origi- 
nal bill  of  lading  and  issued  an  interstate 
one,  acknowledging  receipt  of  the  vege- 
tables at  Dallas.  When  the  car  reached 
Kansas  City  the  contents  were  in  bad  con- 
dition, and  thereupon  petitioner  sued  re- 
spondent as  the  initial  carrier,  claiming 
a  right  to  recover  damagfes  under  the  Car- 
mack  Amendment  to  the  Interstate  Com- 
merce Act  (June  29,  1906,  34  Stat,  at  L. 
584,  chap.  3591,  Comp.  Stat.  §§  8604a, 
8604aa,  4  Fed.  Stat.  Anno.  2d  ed.  p. 
499). 

The  court  below  held  that  the  provi* 
sions  in  interstate  tariffs  permitting  re^ 
consignment  or  change  of  destination  did 
not  apply;  that  the  carrier  only  agreed 
to  transport  to  Dallas,  and  was  not  liable 
for  damage  sustained  beyond  that  point 

Bespondent's  contract  appears  to  have 
related  only  to  a  movement  between 
points  in  the  same  state.  It  had  no  no- 
tice or  reason  to  suppose  that  the  freight 
would  pass  beyond  the  destination  speci- 
fied. The  original  undertaking  was  an 
intrastate  transaction,  subject,  of  course, 
to  any  applicable  rules  and  r^ulations 
prescribed  by  state  authority.  The  record 
discloses  none;^  and  we  are  unable  to  say, 
as  matter  of  Federal  law,  that  the  tariff 
schedules  for  interstate  shipments,  or  the 
provisions  of  the  Interstate  Commerce 
Act,  constituted  part  of  the  agreement. 
The  general  principles  announced  in  Gulf, 
C.  &  S.  F.  B.  Co.  V.  Texas,  204  U.  S.  403, 
411,  51  L.  ed.  540,  545,  27  Sup.  Ct.  Bep. 
360,  are  applicable.  Bailroad  Commis- 
sion V.  Worthington,  225  U.  S.  101,  56  L. 
ed.  1004,  32  Sup.  Ct.  Bep.  653,  Texas  & 
N.  0.  B.  Co.  V.  Sabine  Tram  Co.  227  U. 
S.  Ill,  57  L.  ed.  442,  33  Sup.  Ct.  Bep. 
229,  and  similar  cases,  are  not  [491] 
controlling.  They  involved  controver- 
sies concerning  carriage  between  points 
in  the  same  state  which  was  really 
but  part  of  an  interstate  or  for- 
eign movement  reasonably  to  be  antic- 
ipated by  the  contracting  parties, — 
a  recognized  step  towards  a  destina- 
tion outside  the  state.  The  distinctions  are 
elucidated  in  Texas  &  N.  0.  B.  Co.  v. 
Sabine  Tram  Co.  Here  neither  shipper 
nor  respondent  had  in  contemplation  any 
movement  beyond  the  point  specified,  and 
the  contract  between  them  must  be  de- 
termined from  the  original  bill  of  lading 
and  the  local  laws  and  zegulations. 

Affirmed. 
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UNITED  STATES  OF  AMERICA,  Plff.  in 

Err., 

V. 

JAMES   H.    STRANG.   Henry   C.   Thomas, 
and  Leroy  W.  Walter. 

(See  S.  C.  Reporter's  ed.  491-494.) 

Corporations  —  corporate  agents  not 
ag:ent8  of  stockholders. 

1.  Generally,  agents  of  a  corporation 
are  not  agents  of  the  stockholders,  and  can- 
not contract  for  the  latter. 

[Tor  other  cases,  see  (Corporations,  V.  b.  In 
Digest  Sup.  Ct.   iroS.l 

United  States  —  ivho  are  agents  of  — 
inspector  of  Eniergrency  Fleet  Cor- 
poration —  flnanclal  interest  in  con- 
tracts. 

2.  The  United  States  Shipping  Board 
Emergency  Fleet  Corporation,  controlled 
and  manas^ed  as  it  was  by  its  own  olficora, 
and  appointini;  its  own  servants  and  agents, 
who  bccan^e  directly  responsible  to  it,  must 
be  regarded  as  an  entity  separate  from  the 
United  States,  notwithstanding  the  owner- 
ship by  the  government  of  all  its  capital 
stock,  and  a  person  employed  by  sucli  Fleet 
Corporation  a?  an  inspector  is  not  an  agent 
of  the  United  States,  within  the  meaning 
of  the  Criminal  Code,  §  41,  which  forbids 
any  person  from  acting  as  an  oflicer  or 
agent  of  the  United  States  in  tlie  transac- 
tion of  business  with  a  business  concern 
with  which  he  is  connected  as  member, 
officer,    or    agent,    or    in    which    he    has    a 

fccuniary  interest. 
For   other   casi>s.    see   United    States,    III.    a ; 
III.  b,  in  Digest  Sup.  Cl.  11)08. J 

[No.  206.] 

Argued   December   9,   1020.     Decided   Jan- 
uary 3,  1921. 

IN  ERROR  to  the  District  Court  of  the 
United  States  for  the  Southern  Dis- 
trict of  Florida  to  review  a  judgment 
which  sustained  a  demurrer  to  an  iudiet- 
ment  charging  a  person  with  having  un- 
lawfully acted  as  an  agent  of  the  United 
States  in  transacting  business  for  the 
Shipping  Board  Emergency  Fleet  Cor- 
poration with  a  partnership  ,of  which  he 
was  a  member.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Solicitor  General  Frierson  argued  the 
cause,  and,  with  Special  Assistant  to 
the  Attorney  General  Myers,  filed  a 
brief  for  plaintiff  in  error: 

The  Emergency  Fleet  Corporation  is 
an  agency  of  the  United  States. 

The  Lake  Monroe  (Re  United  States) 
250  U.  S.  246,  63  L.  ed.  9C2,  39  Sup.  Ct. 
Rep.  460. 

The     Emergency    Fleet     Corporation 
bas.  no  other  capacity  than  that  of  gov- 
ernment agent. 
868 


Ballaine  v.  Alaska  Northern  R.  Co.  8 
A.L.R.  990,  170  C.  C.  A.  251,  259  Fed. 
183;  Sloan  Shipyards  Corp.  v.  United 
States  Shipping  Bd.  Emergency  Fleet 
Corp.  268  Fed.  624. 

An  act  of  the  Emergency  Fleet  Cor- 
poration is  the  act  of  the  United  St«teBy 
and  one  acting  in  behalf  of  the  Fleet 
Corporation  necessarily  acts  as  agent 
of  the  United  States. 

The  Lake  Monroe  (Re  United  States) 
250  U.  S.  246,  254,  63  L.  ed.  962,  967, 
39  Sup.  Ct.  Rep.  460. 

The  case  is  within  the  mischief  aimed 
at. 

United  States  v.  Carlin,  259  Fed. 
904;  United  Statos  v.  Union  Timber 
Products  Co.  259  Fed.  907. 

Mr.  John  W.  Dodge  argued  the  cause 
and  filed  a  brief  for  djl'endants  in  er- 
ror: 

James  H.  Strang  was  not  an  officer  of 
the  United  States. 

United  States  v.  Ilartwell,  6  WalL 
393,  18  L.  ed.  832;  United  States  v.  Ger- 
maine,  99  U.  S.  508,  25  L.  ed.  482; 
United  States  v.  Mouat,  124  U.  S.  303, 
31  L.  ed.  463,  8  Sup.  Ct.  Rep.  605; 
United  States  v.  Smith,  124  U.  S.  525- 
533,  31  L.  ed.  534-536,  8  Sup.  Ct.  Eep. 
595. 

James  H.  Strang  was  not  an  agent 
of  the  United  States. 

United  States  v.  Bradley,  10  Pet.  343- 

9  L.  ed.  448;  Dugan  v.  United  States,  3 
Wheat.  172,  4  L.  ed.  362 ;  United  States 
V.  Maurice,  2  Brock.  109,  Fed.  Cas.  No. 
15,747;  United  States  v.  Eaton,  144  U, 
S.  677,  36  L.  ed.  591,  12  Sup.  Ct.  Rep. 
764;  2  C.  J.  pp.  420,  421;  United  States 
V.  Lacher,  134  U.  S.  624,  33  L.  ed.  1080, 

10  Sup.  Ct.  Rep.  625;  United  States  v. 
Hartwell,  6  Wall.  385-402,  18  L.  ed. 
830-834;  United  States  v.  Brewer,  139 
U.  S.  278,  35  L.  ed.  190,  U  Sup.  Ct.  Rep. 
538. 

James  H.  Strang  was  nothing  more 
than  an  employee  of  the  United  States 
Shipping  Board  Emergency  Fleet  Cor- 
poration, acting  under  E.  K.  Sharlow, 
and  merely  an  inspector. 

2  C.  J.  pp.  420,  423 ;  Mechem,  Ageney, 
p.  20,  note  10,  pp.  21,  23,  24,  §§  36,  39; 
1  Clark  &  S.  Agency,  8  and  notes; 
Singer  Mfg.  Co.  v.  Rahn,  132  U.  S.  518^ 
33  L.  ed.  440,  10  Sup.  Ct.  Rep.  176; 
New  Orleans,  M.  &  C.  R.  Co.  v.  Han* 
ning,  15  Wall.  649,  21  L.  ed.  220,  7  Am. 
Neg.  Cas.  309;  1  Clark  &  S.  Agency,  p. 
10,  note  24. 

The  United  States  Shipping^  Board 
Emergency  Fleet  Corporation  is  not  the 
United  States,  but  a  corporation. 

864  V.  0. 
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Bank  of  United  States  y.  Planters' 
Bank,  9  Wheat.  904-908,  6  L.  ed.  244, 
245;  Bank  of  Kentucky  y.  Wister,  2 
Pet  318,  7  L.  ed.  437;  Briscoe  v.  Bank 
of  Kentucky,  11  Pet.  257,  324,  325,  9 
X.  ed.  709,  735,  736;  Curran  v.  Arkan- 
sas, 15  How.  304,  308,  309,  14  L.  ed. 
705,  707,  708;  Union  P.  R.  Co.  v.  United 
States,  99  U.  S.  718,  25  L.  ed.  501 ;  Chi- 
cago, B.  &  Q.  R.  Co.  y.  Iowa  (Chicago, 

B.  &  Q.  R.  Co.  y.  Cutts)  94  U.  S.  155, 
24  L.  ed.  95;  Salas  y.  United  States,  148 

C.  C.  A.  440,  234  Fed.  842;  White  v. 
l^ashville  &  N.  R.  Co.  7  Heisk.  547; 
Southern  R.  Co.  v.  North  Carolina  R. 
Co.  81  Fed.  595 ;  Lord  &  B.  Co.  y.  Unit- 
ed States  Shipping  Bd.  Emergency 
Fleet  Corp.  265  Fed.  955;  Panama  R. 
Co.  V.  Curran,  168  C.  C.  A.  114,  256 
Fed.  772;  Pullman's  Palace  Car  Co.  v. 
Missouri  P.  R.  Co.  115  U.  S.  587,  29 
L.  ed.  499,  6  Sup.  Ct.  Rep.  194;  Ingram- 
Day  Lumber  Co.  v.  United  States  Ship- 
ping Bd.  Emergency  Fleet  Corp.  267 
Fed.  283;  Commonwealth  Finance  Corp. 
V.  Landis,  261  Fed.  440;  Gould  Coupler 
Co.  V.  United  States  Shipping  Bd.  Emer- 
gency Fleet  Corp.  261  Fed.  716 ;  Perna 
V.  United  States  Shipping  Bd.  Emergen- 
cy Fleet  Corp.  266  Fed.  896;  Western  & 
A.  R.  Co.  y.  Taylor,  6  Heisk.  415. 

[492]  Mr.  Justice  McReynolds  deliv- 
^ed  the  opinion  of  the  court: 

The  ultimate  question  for  determina- 
tion is  whether  the  employment  of  de- 
fendant Strang  as  an  inspector  by  the 
United  States  Shipping  Board  Emergency 
Fleet  Corporation,  without  more,  made 
him  an  agent  of  the  government  within 
the  meaning  of  §  41,  Criminal  Code. 

"Sec.  41.  No  officer  or  agent  of  any 
corporation,  joint  stock  company,  or  as- 
sociation, and  no  member  or  agent  of  any 
^nn,  or  person  directly  or  indirectly  in- 
^^rested  in  the  pecuniary  profits  or  con- 
^cts  of  such  corporation,  joint  stock 
^mpany,  association,  or  firm,  shall  be  em- 

Pfeyed  or  shall  act  as  an  officer  or  agent 

^  the  United  States  for  the  transaction  of 

"^isiness    with    such    corporation,    joint 

•^ck    company,     association,     or     firm. 

•Whoever  shall  violate  the  provision  of  this 

^^tion  shall  be  fined  not  more  than  two 

^ousand  dollars  and  imprisoned  not  more 

^*4an  two  years."     [35  Stat,  at  L.  1097, 

^hap.  321,  Comp.  Stat.  §  10,205,  7  Fed. 

«tat.  Anno.  2d  ed.  p.  607.] 

Holding  that  this  employment  did  not 

'Uffice  to  create  the  relation  alleged,  the 

^al  eourt  sustained  a  demurrer  to  the  in- 
dictment. It  contains  four  counts,  three 
of  which  charge  that  Strang  unlawfully 

leted  as  agent  of  the  United  States  in  I  al  bj  the  Corporation  only,  and  eould 

•ft  li.  ed.  94  Z^^ 


transacting  business  with  the  Duval  Ship 
Outfitting  Company,  a  copartnership  of 
which  he  was  a  member,  in  that,  while  an 
employee  of  the  Fleet  Corporation  as  an 
inspector,  he  signed  and  executed  (Feb- 
ruary, 1919)  three  separate  orders  to  the 
Outfitting  Company  for  repairs  and  al- 
terations on  the  steamship  Lone  Star. 
The  other  defendants  are  charged  with 
aiding  and  abetting  him.  The  trial  court 
and  counsel  here  have  treated  the  fourth 
count  as  charging  all  the  defendants  with 
conspiracy  to  commit  the  offenses  set 
forth  in  the  three  preceding  counts. 
United  States  v.  Colgate  &  Co.  250  U.  S. 
300,  63  L.  ed.  992,  7  A.L.R.  443,  39  Sup. 
Ct.  Rep.  465. 

Counsel  for  the  government  maintain 
that  the  Fleet  [403]  Corporation  is 
an  agency  or  instrumentality  of  the 
United  States,  formed  only  as  an 
arm  for  executing  purely  governmen- 
tal powers  and  duties  vested  by  Con- 
gress in  the  President,  and  by  him 
delegated  to  it;  that  the  acts  of  the 
Corporation  within  its  delegalod  author- 
ity are  the  acts  of  tlie  United  States;  that 
therefore,  in  i)lacing  orders  with  tlie 
Duval  Company  in  behalf  of  (lie  Fleet 
Corporation,  while  performing  the  duties 
as  inspector,  Strang  necessarily  acted  as 
agent  of  the  United  States. 

The  demurrer  was  properly  sustained. 

As  authorized  by  the  Act  of  September 
7,  1916  [39  Stat,  at  L.  728,  chap.  451, 
Comp.  Stat.  §  814na,  Fed.  Stat.  Anno. 
Supp.  1918,  p.  785],  the  United  States 
Shipping  Board  caused  the  Fleet  Cor- 
poration to  be  orq:anized  (April  16,  1017) 
under  laws  of  the  District  of  Columbia 
with  $50,000,000  capital  stock,  all  owned 
by  the  United  States,  and  it  became  an 
operating  agency  of  that  Board.  Later, 
the  President  directed  that  the  Corpora- 
tion should  have  and  exercise  a  specified 
portion  of  the  power  and  authority  in 
respect  of  ships  granted  to  him  by  the 
Act  of  June  15,  1917  [40  Stat,  at  L.  182, 
chap.  29],  and  he  likewise  authorized  the 
Shipping  Board  to  exercise  tlirough  it  an- 
other portion  of  such  power  and  autlior- 
ity.  See  The  Lake  Monroe  (Re  United 
States)  250  U.  S.  246,  252,  63  L.  ed.  962, 
966,  39  Sup.  Ct.  Rep.  460.  The  Cor- 
poration  was  controlled  and  managed  by 
its  own  officers,  and  appointed  its  own 
servants  and  agents,  who  became  directly 
responsible  to  it.  Notwithstanding  all  its 
stock  was  owned  by  the  United  States, 
it  must  be  regarded  as  a  separate  entity. 
Its  inspectors  were  not  appointed  by  the 
President,  nor  by  any  officer  designated 
by  Congress;  they  were  subject  to  remov- 
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contract  only  for  it.  In  such  circum- 
stances we  think  they  were  not  agents  of 
the  United  States  within  the  true  intend- 
ment of  §  41. 

Generally  agents  of  a  corporation  are 
not  agents  of  the  stockholders,  and  can- 
not contract  for  the  latter.  Apparently 
this  was  one  reason  why  Congress  author- 
ized organization  of  the  Fleet  Corpora- 
tion. Bank  of  United  [404]  States 
V.  Planters'  Bank,  9  Wheat.  904,  907, 
908,  6  L.  ed.  244,  245;  Bank  of  Kentucky 
V.  Wister,  2  Pet.  318,  7  L.  ed.  437;  Bris- 
coe  V.  Bank  of  Kentucky,  11  Pet. 
257,  9  L.  ed.  709 ;  Salas  v.  United  States, 
148  C.  C.  A.  440,  234  Fed.  842.  The  view 
of  Congpress  is  further  indicated  by  the 
provision  in  §  7,  Appropriation  Act  of 
October  6,  1917  (40  Stat,  at  L.  345,  384, 
chap.  79,  Comp.  Stat.  §  251b) :  "Provid- 
ed, that  the  United  States  Shipping  Board 
Emergency  Fleet  Corporation  shall  be 
considered  a  government  establishment 
for  the  purposes  of  this  section."  Also, 
by  the  Act  of  October  23,  1918  (chap. 
194,  40  Stat,  at  L.  1015,  Comp.  Stat.  § 
10,199),  which  amends  §  35,  Criminal 
Code,  and  renders  it  criminal  to  defraud 
or  conspire  to  defraud  a  corporation  in 
which  the  United  States  owns  stock. 

Affirmed. 

Mr.  Justice  Olarka  dissents. 


MICHAEL  F.  MANGAN,  Administrator  of 
Mary  E.  Pillow,  Deceased,  Appt., 

v. 

UNITED  STATES. 

(See  S.  C.  Reporter's  ed.  494-497.) 

Claims  —  Jurisdiction  —  proceeds  of 
abandoned  and  captured  property  — 
ownership. 

1.  Only  the  owner  of  the  property  at 
the  time  of  the  seizure  is  within  the  protec- 
tion of  the  provision  of  the  Judicial  Code, 
§  162,  which  conferred  jurisdiction  on  the 
court  of  claims  to  hear  and  determine  the 
claims  of  those  whose  property  was  taken 
subseauent  to  June  1,  1865,  under  the 
Abanaoned  and  Captured  Property  Act  of 
March  3,  1863,  where  the  property  so  taken 
was  sold  and  the  net  proceeds  placed  in  the 
Treasury  of  the  United  States,  and  direct- 
ed the  Secretary  of  the  Treasury  to  re- 
turn the  net  proceeds  to  the  owners  there- 
of on  the  judgment  of  said  court. 

[For  other  cases,  tee  Claims,  141-144 ;  Aban- 
doned and  Captured  Property,  lY.  In  Digest 
Sap.  Ct.  lOOS.] 
•Glaims  ~  Jurisdiction  —  proceeds  of 
abandoned  and  captured  property  — 
who  is  owner. 

2.  One  Who  purehaaed  in  18M  eotton 


which  had  previously  been  sold  to  the  Con- 
federate States  under  a  sale  treated  by  tlM 
seller  as  rescinded  before  delivery,  and  wbo, 
after  a  seizure  of  tlie  cotton  by  the  Federal 
Treasury  agents,  agreed  with  her  vendor 
that  the  sale  should  be  rescinded  because 
of  his  prior  transactions  in  connection  with 
the  cotton,  was  not  the  owner  at  the  time 
of  the  seizure,  within  the  meaning  of  the 
Judicial  Code,  §  162,  which  conferred  juris- 
diction on  the  court  of  claims  to  hear  and 
determine  the  claims  of  those  whose  prop- 
erty was  taken  subsequent  to  June  1,  1866, 
under  the  Abandoned  and  Captured  Prop- 
erty Act  of  March  3,  1863,  where  the  prop- 
erty so  taken  was  sold  and  the  net  proceeos 
placed  in  the  Treasury  of  the  United  States, 
and  directed  the  Secretary  of  the  Treasury 
to  return  the  net  proceeds  to  the  owners 
thereof  on  the  judgment  of  said  court. 
[Tor      other      cases,      see      Claims,      141-144; 

Abandoned    and   Captured   Property,   IV.    la 

Digest  Sup.  Ct.  1008.] 

[No.  112.] 

Argued  December  10,  1920.     Decided  Jan- 
uary 3, 1921. 

APPEAL  from  the  Court  of  Claims  to 
review  a  judgment  which  dismissed 
a  petition  for  the  recovery  of  the  pro- 
ceeds of  abandoned  and  captured  prop- 
erty.   Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Oharles  F.  Oonsanl  argued  the 
cause,  and,  with  Mr.  John  S.  Blair  and 
Mrs.  Ida  M.  Moyers,  filed  a  brief  for 
appellant. 

Assistant  Attorney  General  Davis  ar- 
gued the  cause  and  filed  a  brief  for  ap- 
pellee. 

Mr.  Justice  Olarke  delivered  the  opin* 
ion  of  the  court: 

Essential  findings  of  fact  by  the  court 
of  claims  in  this  case  are  as  follows: 

On  January  23,  1863,  John  H.  Ham- 
iter,  of  Arkansas,  sold  175  bales  of 
cotton  to  the  government  of  the  Confed- 
erate States,  and  executed  and  delivered 
a  bill  of  sale,  containing  this  paragraph: 

^^The  undersigned,  having  sold  to  tlie 
Confederate  States  of  America,  and  re* 
ceived  the  value  of  same  in  bonds,  the 
receipt  whereof  is  hereby  acknowledged, 
175  bales  of  cotton,  marked,  numbered, 
and  classed  as  in  the  margin,  which  la 
now  deposited  at  my  plantation,  hereby 
agrees  to  take  due  care  of  said  cotton 
whilst  on  his  plantation,  and  to  deliver 
the  same  as  (at)  his  own  expense  at  Con- 
way, on  Red  river,  in  the  state  of  Aiw 
kansas,  to  the  order  of  the  Secretary  ol 
the  Treasury,  or  his  agents  or  their  as- 
signs.'' 

The  payment  in  bonds  not  being  .mad% 
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'HiTe  or  six  monlhs  later"  Hamiter  noti- 
fied the  agent  of  the  government  that  if 
they  were  not  delivered,  he  would  treat 
the  sale  as  rescinded,  and,  the  bonds  not 
being  forthcoming,  he  sold  the  cotton  to 
his  father,  who  £ed  not  long  thereafter. 
Abont  two  years  later,  in  September, 
1865,  Hamiter,  "as  administrator  or 
other  agent  of  his  father*s  estate,''  sold 
70  bales  of  the  cotton  to  plaintiff's  dece- 
dent, then  Mrs.  Trigg  (afterwards  Mrs. 
Pillow),  and  received  pay  for  it.  Mrs. 
Pillow  sent  it  to  the  Red  river  for  ship- 
ment to  market,  where  it  was  seized  by 
the  United  States  Treasury  agents,  under 
authority  of  "An  Act  to  Provide  for  the 
Collection  of  Abandoned  Property,"  etc., 
approved  March  3,  1863,  12  Stat,  at  L. 
820,  chap.  120,  3  Fed.  SUt.  Anno.  2d  ed. 
p.  141.  It  was  sold,  and  [406]  for 
the  proceeds  paid  into  the  United 
States  Treasury  Mrs.  Pillow,  since  de- 
ceased, instituted  this  action. 

The  court  of  claims  dismissed  the  pe- 
tition without  an  opinion,  probably  be- 
cause it  deemed  the  showing  of  title  to 
the  cotton  by  the  claimant's  decedent  so 
obviously  insufficient  as  not  to  require 
discussion. 

The  only  warrant  for  such  a  suit  at 
this  late  day  is  found  in  §  162  of  the 
Judicial  Code;  and  to  entitle  the  claim- 
ant to  recover,  he  must  prove  that  his 
decedent  was  the  owner  of  the  cotton  at 
the  time  it  was  seized.  Thompson  v. 
United  States,  246  U.  S.  547,  549,  62  L. 
ed.  876,  878,  38  Sup.  Ct.  Rep.  349. 

There  is  no  finding  by  the  court  of 
claims  that  Mrs.  Pillow  was  the  owner 
of  the  cotton  ^hen  it  was  seized,  but  it 
is  argued  that  facts  are  found  which  re- 
qnire  that  conclusion.  These  are:  that 
Hamiter  owned  the  cotton,  that  he  sold 
it  to  Mrs.  Pillow,  who  paid  for  it,  and 
that  after  she  took  possession  of  it  the 
government  seized  it.  It  is  argued  that 
these  facts  show  title  in  her,  which  was 
not  devested  by  anything  afterwards 
done  by  her,  and  therefore  the  claim  of 
her  representative  for  the  proceeds  of 
the  cotton  should  be  allowed. 

Other  facts  found,  however,  on  which 
we  must  proceed  to  judgment,  are:  that 
Hamiter  sold  the  cotton  to  the  Confed- 
erate States  government,  and,  when  it 
was  not  paid  for,  declared  the  sale  void, 
and  then  sold  it  to  his  father;  that 
afterwards,  **as  administrator  or  other 
agent  of  hia  father's  estate/'  he  sold  it 
fa  li.  ed. 


to  Mrs.  Pillow;  and  that  after  she  had 
failed  to  secure  its  release  by  the  United 
States  government,  she  demanded  thai 
Hamiter  should  refund  to  her  the  pur- 
chase price.  This  demand  at  first 
Hamiter  refused,  but,  "upon  fear  of 
threatened  arrest  and  punishment  for  his 
transactions  in  connection  with  the  cot- 
ton," he  consented,  gave  his  note  to  Mrs. 
Pillow  for  the  amount  of  the  purchase 
price,  and  filed  a  claim  for  the  cotton  in 
his  own  name,  which  was  disallowed. 
Thus  Hamiter  obviously  thought  the  con- 
tract, in  form  a  sale,  had  been  [407] 
rescinded  by  mutual  consent,  and  that 
Mrs.  Pillow  was  of  the  same  eonyiotion 
is  shown  by  the  fact  that  when  Ham- 
iter's  note  at  six  months  was  not  paid, 
she  sued  him  upon  it,  but  "it  does  not 
satisfactorily  appear  what  was  the  re- 
sult of  the  suit." 

The  natural  and  impressive  inference 
from  these  facts  is  not  that  Mrs.  Pillow 
obtained  from  Hamiter  a  good  title  to 
the  cotton  and  a  right  to  the  proceeds  of 
it,  but  that  these  two  persons,  parties  to 
the  sale,  who  were  fifty  years  nearer  to 
it  than  courts  can  now  be  placed,  and 
who  knew  more  about  it  than  it  is  pos- 
sible now  to  learn,  agreed  that  it  should 
be  rescinded  because  of  the  prior  "trans- 
actions of  Hamiter  in  connection  witii 
the  cotton;"  which  must  mean  that  ^e 
title  which  he  was  able  to  confer  upon 
Mrs.  Pillow  was  not  deemed  by  her  sat- 
isfactory, and  therefore,  by  mutual 
agreement,  she  released  all  interest  in 
the  cotton  and  necessarily  in  the  pro- 
ceeds of  it.  No  rights  of  third  persons 
being  involved,  the  parties  were  as  com- 
petent to  rescind  the  contract  of  sale  as 
they  were  to  make  it,  and  the  finding  of 
fact  is  that  they  did  so  for  what  Mrs. 
Pillow  obviously  thought  a  sufficient  con- 
sideration. 

We  are  not  concerned  with  whether 
Rev.  Stat.  §  3477,  Comp.  Stat.  §  6383,  2 
Fed.  Stat.  Anno.  2d  ed.  p.  179,  pre- 
vented the  transfer  to  Hamiter  of  any 
rights  against  the  government  which 
Mrs.  Pillow  may  have  had.  The  claim- 
ant did  not  undertake  to  prove  that 
Hamiter,  or  anyone  else,  had  a  valid 
claim,  but  that  Mrs.  Pillow  owned  the 
cotton  at  the  time  it  was  seized;  and 
this,  we  think,  he  failed  to  do,  and  there- 
fore the  judgment  of  the  Court  of  Claims 

must  be  affirmed. 
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[408]  DIRECTOR  GENERAL  OF  RAIL-  Argued  December  8, 1020.    Decided  Janumrr 

ROADS  et  al.  3,  1921, 

V. 

VISCOSE  COMPANY.  O^  ^  CERTIFICATE  from  the  United 

v/States  Circuit  Court  of  Appeals  for 

(Sec  S.  C.  Reporter's  ed.  498-504.)  the  Third   Circuit  presenting  the  ques- 

^                   ^         ,    ,  tion  whether  a  Federal  District   Court 

'"''^Tr^^^r.TnZZ                            -  had  original  durisdiction  without  previous 

1.  The  power  to  suspend  classifica-  action  by  the  Interstate  Commerce  Com- 
tions  or  regulations  when  issued  by  the  mission  of  a  suit  to  enjoin  the  enforee- 
Prcsidcnt  was  taken  away  from  the  In-  ment  of  an  amendment  or  supplement  to 
terstate  Commerce  Commission  by  the  Act  freight  tariff  schedules,  authorized  by  the 
of  March  21.  1018,  but  the  power  over  Director  General  of  Railroads.  Answered 
them  after  hearing  remained,  and  tlie  pow-  j^  tjjg  negative 

er    to    suspend    was    restored    >^;J»en    the  The  facts  are  stated  in  the  opinion, 

transportation   Act  of   February  28,   1920,  ^ 

became  effective.  Messrs.  Henry  Wolf  Bikl6  and  The- 

[For   other   cn»es    see   Interstate   roramerce  odore  W.  Beath  argued  the  cause,  and. 

Commission,  in  Digest  Sup.  Ct.  IOCS.)  „.:«.u     nr                ^     -kt     ^          »•    •                  j 

_      ,                     J     #        1            1     ^1 With    Messrs.    F.   Markoe   Rivinus    and 

Carriers  —  remedy  for  cliangc  in  clas-  -m^i^  •     rk    ^jr  t-              ^,    "*''"*»*«    «^** 

siftcntlon   OP  rojrulntlon   -  exclusion  f^^^^f^^  ^'  McKenney,  fUed  a  brief  for 

of  dcsi;?nntcd  commodity  —  exclusive  the  Director  General  of  Railroads  et  al.: 

initial  jurisdiction  of  Interstate  Com-  The   subject-matter   of   this   litigation 

mcrce  Commission.  is  a  classitication  or  regulation   within 

2.  The  Interstate  Commerce  Commis-  the  meaning  of  the  Interstate  Com- 
sion  must  be  deemed  to  have  had  initial  ju-  merce  Act,  or  it  is  both 

risdiction    exclusive  of  the  Federal  district  Brodnax  v.  Missouri,  219  U.   S.   285. 

courts,   of   a   controversy   presented   by   the  f-g-    j      ^i     om     oi    e          r«*.     r>          ooo 

contention  of  a  shipper  thkt  an  amendment  f  .^    ®f  i^^^^^^i  ^"§-  S^'   ^^P;    ^ 

or   supplement  to  the  appropriate  freight  Lake-and-Rail  Butter  &  hgg  Rates,  29 

tariir  schedule,  authorized  by  the  Director  Inters.     Com.     Rep.     45;     Consolidated 

General  of  Railroads,  which  became  effective  Classification  Case,  54  Inters.  Com.  Rep. 

after  the  adoption   of   the   Transportation  Ij   Western  Classification   Case,  25  In- 

Act  of  February  28,  1920,  and  by  which  the  ters.  Com.  Rep.  442;  Tilley  v.  Norfolk 

published  classification   and    rates  on   silk  ^  ^y   r    q^   ^^62  N.  C.  37,  77  S.  E.  994; 

were  canceled  and  the  freipht  classification    T«4^««r.*«f^    n^^ ^««-«    n '- :^  ti 

rule  amended  so  as  to  include  silk  among  l^'^^^^^K^T^'^l^ jP^Tf'''^.  7'   ^ 

the  articles  that  would  not  be  accepted  for  ^   *^^®  a  o       ^*                             '               ®" 

Bhil>ment  as   freight,  was  invalid,  in  view  28U,  30  Sup.  Ct.  Rep.  155;  Baltimore  & 

of  the  provisions  of  the  Act  of  February  0.  R.   Co.   v.   United   States,  215    U.   S. 

4.  1887,  §§  1,  3,  6,  13,  15.  as  amended  by  481,  54  L.  ed.  292,  30  Sup.  Ct.  Rep.  164; 

the  Acts  of  June  29,  1906,  and  June  18,  Morrisdale  Coal  Co.  v.  Pennsylvania  B. 

1910    which  make  it  the  duty  of  carriers  Co.   230   U.   S.   304,  57  L.   ed.   1494,   33 

to  cstablisli,  observe,  and  enforce  reasonable  gup.  Ct.  Rep.  938;  Interstate  Commerce 

classifications  of  property,  make  it  unlaw-  ,,  ^                 ^     i.  i*  ■'^»'^**'|:"''^  y^r^T  ;!^ 

fill  for  any  carrier  to  subject  any  particular  oQif  ^/^T^q;;^!;*^^^^'^         q           '  ^^' 

description  of  trallic  to  any  undue  and  un-  ^^^    U*   S.   235,  55   L,   ed.   448,   31    Sup. 

reasonable    prejudice    or    disadvantaj^e,    re-  Ct.  Rep.  392. 

quire  carriers  to  print  and   file  with   the  Whether    the    subject-matter   of    this 

Inter  tate  Commerce  Commission  schedules  litigation    be   regarded    as    classification 

showing   frci-ht   classifications,    and   rules  qj.  ^s  a  regulation— in  either  aspect  it 

or   regulations   changing    alFccting,   or  de-  ^g  exclusively  within  the  administrative 

tcrmining  the  value  of  tlie  service  rendered  .     .    ....       "^/j  1.1      t   *.       ,.  ..     *   •*'*^*"*'**'' 

to  the  shipj>er,  give  to  any  person  or  cor-  jurisdiction  of  the  Interstate  Commerce 

poration  the  right  to  apply  to  the  Commis-  Commission. 

sion  for  relief  on  account  of  anything  done  New  York,  N.  H.  &  H.  R.  Co.  v,  In- 

or  omitted  to  be  done  by  a  carrier  in  con-  ters  tate  Commerce  Commission,  200  U. 

travention  of  the  provisions  of  tiie  act,  and  S.  361,  50  L.   ed.  515,  26  Sup.   Ct.  Rep. 

declare  that  whenever  a  new  classification  272;  Texas  &  P.  R.  Co.  v.  Abilene  Cot- 

or  regulation  or  practice  is  filed,  the  Com-  ^^^  q^j  ^o.  204  U.  S.  426,  51  L.  ed.  553, 

mission    Fhall    have   power   to   suspend   the    o^  q„^    ^.    v, ocn    «    *         r*        \m9^ 

operation  of  the  same  pending  investigation,  27  Sup.  Ct.  Rep.  350,  9  Ann.  Cas.  1075; 

and,  if  found  to  be  unreasonable  or  other-  Interstate  Commerce  Commission  v.  II- 

wise  in  violation  of  the  act,  the  Commission  linois  C.  R.  Co.  215  U.  S.  452,  54  L.  ed« 

may  find  wliat  will  be  just  and  reasonable,  280,  30  Sup.  Ct.  Rep.  155;  Baltimore  4 

findin*''^"''"''  ^^^  ''*"'^''  ^"^  conform  to  its  q  j^  q^  ^  United  States,  215  U.  S.  481, 

IFor  <.ther  cases,  see  Carriers,  III.;  Interstate  ^^    L.    ed.    292,    30    Sup.    Ct.    Rep.    164; 

Commerce    Com  mission ;    Courts.    V.    c,    In  Texas  &  P.  R.  Co.  V.  American  Tie  4 

Digest  sup.  Ct.  1908.J  ^.^^^^  ^^  234  U.  S.  138,  58  L.  ed.  1255, 

[No.  424.]  34  Sup.  Ct.  Rep.  885;  Logan  y.  Davis, 

S7S  954  U.  8. 
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233  U.  S.  613,  627,  58  L,  ed.  1121,  1128, 
34  Sup.  Ct.  Rep.  685. 

The  considerations  which  would  oper- 
ate to  decide  the  issue  ore  considera- 
tions properly  cognizable  only  by  the 
administrative  tribunal. 

Hart  V.  Pennsylvania  R.  Co.  112  U. 
8.  331,  28  L.  ed.  717,  5  Sup.  Ct.  Rep, 
151;  Adams  Exp.  Co.  v.  Croninger,  22G 
U.  S.  491,  57  L.  ed.  314,  44  L.R.A.(N.S.) 
357,  33  Sup.  Ct.  Rep.  148;  Pennsylvania 
R.  Co.  V.  Puritan  Coal  Min.  Co.  237  U. 
S.  121,  59  L.  ed.  867,  35  Sup.  Ct.  Rep. 
484;  Texas  &  P.  R.  Co.  v.  Abilene  Cot- 
ton Oil  Co.  204  U.  S.  426,  51  L.  ed.  553, 
27  Sup.  Ct.  Rep.  350,  9  Ann.  Cas.  1075; 
Interstate  Commerce  Commission  v.  Il- 
linois C.  R.  Co.  215  U.  S.  452,  54  L.  ed. 
280,  30  Sup.  Ct.  Rep.  155;  Baltimore  & 
0.  R.  Co.  V.  United  States,  215  U.  S. 
481,  54  L.  ed.  292,  30  Sup.  Ct.  Rep.  164; 
Robinson  v.  Baltimore  &  0.  R.  Co.  222 
U.  S.  506,  56  L.  ed.  2S8,  32  Sup.  Ct.  Rep. 
114;  Morrisdale  Coal  Co.  v.  Pennsyl- 
vania R.  Co.  230  U.  S.  304,  57  L.  ed. 
1494,  33  Sup.  Ct.  Rep.  938;  Mitchell 
Coal  &  Coke  Co.  v.  Pennsylvania  R.  Co. 
230  U.  S.  247,  57  L.  ed.  1472,  33  Sup. 
Ct.  Rep.  916;  Texas  &  P.  R.  Co.  v. 
American  Tie  &  Timber  Co.  234  U.  S. 
138,  68  L.  ed.  1255,  34  Sup.  Ct.  Rep. 
885;  Loomis  v.  Lehigh  Valley  R.  Co.  240 
U.  S.  43,  60  L.  ed.  517,  36  Sup.  Ct.  Rep. 
228;  Wickwire  Steel  Co.  v.  New  York 
C.  &  H.  R.  R.  Co.  104  C.  C.  A.  504,  181 
Fed.  316;  Texas  &  P.  R.  Co.  v.  Amer- 
ican Tie  &  Timber  Co.  234  U.  S.  138,  58 
L.  ed.  1255,  34  Sup.  Ct.  Rep  885. 

The  same  conclusions  result  from  the 
fact  that  the  actions  of  the  carriers 
complained  of  constituted  a  classifica- 
tion or  regulation  initiated  by  the  Di- 
rector General  of  Railroads. 

Marbury  v.  Madison,  1  Cranch,  137, 
2  L  ed.  60;  Wickwire  Steel  Co.  v.  New 
York  C.  &  n.  R.  R.  Co.  104  C.  C.  A. 
504,  181  Fed.  316. 

Mr.  Harold  S.  Shertz  argued  the 
cause  and  filed  a  brief  for  the  Viscose 
Company : 

Is  a  shipper  to  be  denied  the  jurisdic- 
tion of  the  courts  where  the  act  of  the 
carrier  would  deprive  him  of  his  busi- 
ness and  property? 

Louisville  &  N.  R.  Co.  v.  F.  W.  Cook 
Brewing  Co.  223  IT.  S.  70,  56  L.  ed.  355, 
32  Sup.  Ct.  Rep.  189. 

There  was  no  administrative  ques- 
tion. The  question  involved  only  the 
lawfulness  of  the  act  of  denying  trans- 
portation to  goods, — necessitating  inter- 
pretation of  the  Act  to  Regulate  Com- 
65  li.  ed. 


merce,  the  Federal  Control  Act,  and  the 
common-law    duty   of   carriers. 
.  Ibid. 

The  acts  of  the  Director-General  may 
be  restrained  by  the  courts. 

American  School  v.  Mc Annuity,  187 
U.  S.  94,  47  L.  ed.  90,  23  Sup.  Ct.  Rep. 
33;  Northern  P.  R.  Co.  v.  United  States, 
251  U.  S.  326,  64  L.  ed.  290,  40  Sup.  Ct. 
Rep.  162;  Skinner  &  E.  Corp.  v.  United 
States,  249  U.  S.  557,  63  L.  ed.  772,  39 
Sup.  Ct.  Rep.  375. 

Mr.  Justice  Olarke  delivered  the  opin- 
ion of  the  court: 

Silk,  artificial  and  natural,  had  been 
accepted  by  the  railway  carriers  of  the 
country  for  transportation  as  [490] 
freight  for  many  years  prior  to  the  ac- 
tion which  gave  rise  to  the  question 
which  the  circuit  court  of  appeals  for 
the  third  circuit  has  certified  herein  to 
this  court,  and  it  had  been  classified  in 
tariffs  as  first  class.  On  January  21, 
1920,  Walker  D.  Hines,  as  Director  Gen- 
eral of  Railroads,  authorized  an  amend- 
ment or  supplement  to  the  appropriate 
freight  tariJI  schedule  so  as  to  cancel  the 
published  classification  and  rates  on  such 
silk,  and  to  so  amend  rule  3  of  '^Con- 
solidated  Freight  Classification  No.  1" 
as  to  include  it  among  the  articles  *'that 
will  not  be  accepted  for  shipment." 

On  the  28th  of  January,  1920,  the 
supplement  thus  authorized  was  filed  with 
the  Interstate  Commerce  Commission,  to 
become  efl'ective  on  the  29th  day  of  Feb- 
ruary following,  and  if  no  othor  action 
had  been  taken  the  result  would  have 
been  to  have  excluded  such  silks  from 
shipment  as  freight  after  the  effective 
date,  for  after  that  date  there  would  not 
have  been  any  published  rate  applicable 
to  them. 

The  appellee,  the  Viscose  Company,  is 
an  extensive  manufacturer  of  artificial 
silk,  80  per  cent  of  which  **it  maintains" 
must  be  shipped  as  freight,  and,  claim- 
ing that  it  would  suffer  great  and  irrepa- 
rable damage  if  the  supplement  to  the 
tariff  proposed  by  the  appellants  were 
allowed  to  become  effective,  on  February 
26th,  three  days  before  it  would  have 
taken  effect,  the  company  applied  for 
and  obtained  a  temporary,  and  later  on  a 
permanent,  injunction  from  the  district 
court  of  the  United  States  for  the  east- 
em  district  of  Pennsylvania,  restraining 
the  Director  General  of  Railroads  and 
the  other  appellants: 

(1)  "From  putting  into  effect  and  en- 
forcing the  provisions  of  the  said  sup- 
plement No.  2  to  'Consolidated  Freight 
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Classification  No.  1,  designed  to  cancel 
the  existing  classification  of  artificial  silk 
as  a  commodity  of  freight/  and 

[500]  (2)  "From  refusing  to  accept 
from  the  Viscose  Company  artificial  or 
fiber  silk  for  transportation  under 
classifications  which  existed  prior  to 
the  efifective  date  of  said  supplement,  or 
under  such  other  classification  as  may 
be  put  into  effect  thereafter." 

An  appeal  from  the  district  court  car- 
ried the  case  to  the  circuit  court  of  ap- 
peals, which  certifies  to  this  court  the 
question : 

"Did  the  district  court  have  jurisdiction 
to  decide  the  matter  raised  by  the  com- 
plainant's billy  and  thereupon  to  annul 
the  said  action  of  the  Director  General  of 
Railroads,  and  enjoin  the  carriers  from 
complying  therewith?" 

Appellants  contend  that  exclusive  in- 
itial jurisdiction  over  the  controversy  here 
involved  is  in  the  Interstate  Commerce 
Commission,  and  that  the  appellees  should 
have  applied  to  that  tribunal  for  relief. 
It  is  argued  that  the  proposed  supple- 
ment, striking  silks  from  the  first  class 
in  the  tariffs  filed,  was  a  change  in  classi- 
fication, and  that  the  change  in  rule  3, 
adding  them  to  the  list  of  commodities 
which  would  not  be  accepted  for  ship- 
ment as  freight,  was  a  change  of  regula- 
tion, and  that  over  the  reasonableness  of 
both  of  these  the  Interstate  Commerce 
Commission  is  given  exclusive  initial 
jurisdiction  by  §§  1,  3,  6,  13,  and  15  of 
the  Interstate  Commerce  Act  (June  29, 
1906,  34  Stat,  at  L.  584,  chap.  3591,  as 
amended  June  18,  1910,  36  Stat,  at  L. 
539,  chap.  309,  Comp.  Stat.  §  8563,  4 
Fed.   Stat.   Anno.  2d  ed.  p.  337). 

On  the  other  hand,  it  is  argued  by  the 
appellees  that  for  a  common  carrier  to 
exclude  a  commodity  from  the  tariffs  and 
to  refuse  to  accept  it  for  shipment  is 
neither  classification  nor  regulation;  and 
that  an  attempt  to  do  such  a  thing  pre- 
sents a  question  of  law  for  the  courts, — 
that  exclusion  is  not  classification  nor 
regulation. 

Section  1  of  the  Interstate  Commerce 
Act  makes  it  the  duty  of  all  carriers  sub- 
ject to  its  provisions  to  provide  and  fur- 
nish "transportation  upon  reasonable 
request  therefor  ...  to  establish,  ob- 
serve, and  enforce  just  and  reasonable 
classifications  of  property  for  transpor- 
tation .  .  .  [501]  and  just  and  rea- 
sonable regulations  and  practices  af- 
fecting classifications,  rates,  or  tariffs 
.  .  .  and  all  other  matters  relating  to 
or  connected  with  the  receiving,  han- 
dling, transporting,  storing,  and  delivery 
of  property."  36  Stat,  at  L.  539, 545,  546, 
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chap.  309,  Comp.  Stat.  §  8563,  3  Fad. 
Stat.  Anno.  2d  ed.  pp.  351,  359. 

Section  3  of  the  act  makes  it  unlawful 
for  any  carrier  ...  to  subject  .  .  . 
"any  particular  description  of  traffic  to 
any  undue  or  unreasonable  prejudice  or 
disadvantage  in  any  respect  whatsoever." 
February  4,  1887,  24  Stat,  at  L.  379,  380, 
chap.  104,  Comp.  Stat.  §  8565,  4  Fed. 
Stat.  Anno.  2d  ed.  p.  379. 

Section  6  requires  every  carrier  to 
print  and  file  with  the  Commission  sched- 
ules in  form  prescribed,  showing  .  .  . 
the  classification  of  freight  in  force  .  .  . 
and  any  rules  or  regulations  which  in 
any  wise  change,  affect,  or  determine 
.  .  .  the  value  of  the  service  rendered 
to  the  shipper.  34  Stat,  at  L.  584,  586, 
chap.  3591,  Comp.  Stat.  §  8569,  2  Fed. 
Stat.  Anno.  2d  ed.  p.  406. 

Section  13  gives  to  any  person  or  cor- 
poration the  right  to  apply  to  the  Cook 
mission  for  relief  on  account  of  ''any- 
thing done  or  omitted  to  be  done"  by  any 
common  carrier  subject  to  the  provisions 
of  this  act,  "in  contravention  of  the  pro- 
visions thereof."  36  Stat,  at  L.  539,  550, 
chap.  309,  Comp.  Stat.  §  8581,  4  Fed. 
Stat.  Anno.  2d  ed.  p.  453. 

And  §  15  declares  that  whenever  there 
is  filed  "a  new  individual  or  joint  classi- 
fication, or  any  new  individual  or  joint 
regulation  or  practice,"  the  Commission 
shall  have  power  to  suspend  the  opera> 
tion  of  such  schedule,  classification,  regn- 
lation,  or  practice  until,  upon  complaint 
or  upon  its  own  initiative,  an  investiga- 
tion shall  be  made,  and  if  the  propc^ed 
classification  or  regulation  is  found  to  be 
unreasonable  or  otheiwise  in  violation  of 
the  act,  the  Commission  may  find  what 
will  be  just  and  rejxsonable  in  the  prem- 
ises, and  may  require  the  carrier  there- 
after to  conform  to  its  finding.  36  Stat, 
at  L.  539,  552,  chap.  309,  Comp.  Stat.  S 
8583,  4  Fed.  Stat.  Anno.  2d  ed.  p.  458. 

The  power  to  suspend  classifications  or 
regulations  when  issued  by  the  President 
was  taken  away  from  the  Interstate 
Commerce  Commission  by  the  "Act  to 
Provide  for  the  Operation  of  Transpor- 
tation Systems  While  under  Federal  Con- 
trol," etc.  (March  21,  1918,  40  Stat,  at 
L.  451,  456,  chap.  25,  Comp.  Stat.  § 
31153a.  Fed.  Stat.  Anno.  Supp.  1918,  p. 
757);  but  the  [502]  power  over  them 
after  hearing  remained,  and  the  pow- 
er to  suspend  was  restored  when 
"The  Transportation  Act,  1920,'*  ap- 
proved  February  28,  1920,  became  ef- 
fective (41  Stat,  at  L.  456,  487).  The 
action  of  the  Director  General  of  Rail- 
roads, under  consideration  in  this  case, 
may,  therefore,  be  treated  as  if  it  had 
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been  taken  by  a  carrier  subject  to  the 
let. 

Without  more,  these  references  to  the 
Interstate  Commerce  Act  are  sufficient  to 
show  that  if  the  proposed  change  in  the 
tariffs  and  in  the  rule,  which  we  are  con- 
sidering, constituted  a  change  of  classifi- 
cation or  of  regulation  within  the  mean- 
ing of  the  Commerce  Act,  there  was 
ample  and  specific  provision  made  therein 
for  dealing  with  the  situation  through  the 
Commission, — for  suspending  the  supple- 
ment or  rule,  or  annulling  either  or  both 
if  investigation  proved  the  change  to  be 
unreasonable,  and  for  providing  for  just 
treatment  of  shippers  in  the  future. 
Strangely  enough,  it  is  a  shipper,  not  a 
carrier,  which  here  seeks  to  exclude  the 
latter  from  this  extensive  jurisdiction  of 
the  Commission. 

The  certificate  does  not  state  what  the 
purpose  of  the  Director  General  of  Rail- 
roads was  in  attempting  to  make  the  pro- 
posed change,  but  whether  it  was  to  per- 
manently refuse  to  carry  artificial  silk  as 
freight  because  of  its  value  or  of  the  risk 
involved,  or  for  any  other  reason,  or 
whether  the  action  was  taken  to  clear  the 
way  for  putting  into  effect  a  commodity 
rate  higher  than  the  first-class  rate  (as 
might  be  done  under  appropriate  condi- 
tions, Chamber  of  Commerce  v.  Interna- 
tional ft  G.  N.  R.  Co.  32  Inters.  Com. 
Rep.  247,  255 ;  Wheeling  Corrugating  Co. 
f.  Baltimore  &  O.  R.  Co.  18  Inters.  Com. 
Rep.  125, 126),  in  either  case  it  was  neces- 
sary that  the  published  classification  of 
rates  should  be  withdrawn  by  change  of 
the  tariffs  on  file,  and  that  notice  should 
be  given,  thro'igh  rule  or  regulation,  that 
the  silk  would  not  be  accepted  for  ship- 
ment in  the  future.  Thus  the  supple- 
ment [503]  involved  a  change  in  the 
contents  of  previously  filed  classifica- 
tion lists,  and  in  a  rule  or  regulation 
of  the  carriers. 

That  "exclusion  is  not  classification" 
it  an  arresting  but  illusory  expression. 
Classification  in  carrier  rate-making 
practice  is  grouping, — the  associating  in 
a  designated  list,  commodities  which,  be- 
cause of  their  inherent  quality  or  value, 
or  of  the  risks  involved  in  shipment,  or 
because  of  the  manner  or  volume  in  which 
they  are  shipped  or  loaded,  and  the  like, 
may  justly  and  conveniently  be  given 
similar  rates.  To  exclude  a  commodity 
from  all  classes  is  classification  of  it  in 
as  real  a  sense  and  with  as  definite  an 
effect  as  to  include  it  in  any  one  of  the 
nanal  classes.  To  strike  artificial  silk 
from  the  first  class  and  to  include  it  in  the 
'^prohibited  list"  which,  for  any  cause,  the 
carrier  refuses  to  accept  as  freight,  dassi- 
•ft  If.  ed. 


fi es  it  and  sets  it  apart  in  a  group  sub- 
ject to  special  treatment,  as  much  as  if 
it  had  been  changed  to  the  second  class. 
We  cannot  doubt  that  the  "exclusion"  in 
this  case  was  an  attempted  "classifica- 
tion," and  that  the  proposed  change  in 
rule  3  was  an  attempted  change  of  regu- 
lation, applicable  to  artificial  silks,  and 
that,  when  challenged  by  the  shipper,  the 
reasonableness  of  both  presented  a  ques- 
tion for  decision  within  the  exclusive 
initial  jurisdiction  of  the  Interstate  Com- 
merce 'Commission. 

Confirmation  of  this  conclusion  may  be 
found  in  Re  Lake-and-Rail  Butter  &  Egg 
Rates,  29  Inters.  Com.  Rep.  45.  There 
carriers  on  the  Great  Lakes  issued  a  sup- 
plement to  th^ir  tariffs  (as  .was  done 
here),  adding  to  the  list  of  commodities 
which  would  not  be  accepted  for  ship- 
ment, among  other  articles,  butter,  poul- 
try, and  eggs.  This  was  defended  on 
the  ground  that  such  traffic  required  re- 
frigeration at  a  cost  greater  than  it 
would  bear.  Upon  complaint  by  ship- 
pers to  the  Interstate  Commerce  Com- 
mission that  the  proposed  action  was  un- 
reasonable, the  supplement  was  promptly 
suspended,  and,  upon  full  hearing,  it  was 
held  [504]  that  the  refusal  to  carry 
such  commodities  in  the  past,  and  the 
attempt  to  fortify  such  refusal  for 
the  future  by  filing  tariffs  declin- 
ing in  terms  to  receive  them,  were  un- 
duly prejudicial  to  the  traffic  involved, 
and,  the  request  of  shippers  for  such 
transportation  being  held  reasonable, 
an  order  that  it  be  furnished  was  au- 
thorized. 

The  contention  of  the  carriers,  faintly 
made,  that  the  common  law,  and  not  the 
Interstate  Commerce  Act,  furnished  the 
measure  of  their  obligation  to  the  public, 
was  promptly  overruled  by  the  Commis- 
sion, informed,  as  it  was,  by  wide  ex- 
perience in  traffic  affairs  and  in  the  ad- 
ministration of  the  act. 

The  importance  to  the  commerce  of  the 
country  of  the  exclusive  initial  jurisdic- 
tion which  Congress  has  committed  to  the 
Interstate  Commerce  Commission  need 
not  be  repeated  and  cannot  be  overstated 
(Texas  &  P.  R.  Co.  v.  Abilene  Cotton  Oil 
Co,  204  U.  S.  426,  51  L.  ed.  553,  27  Sup. 
Ct.  Rep.  350,  9  Ann.  Cas.  1075;  Balti- 
more &  O.  R.  Co.  V.  United  States,  215  U. 
S.  481,  54  L.  ed.  292,  30  Sup.  Ct.  Rep. 
164;  Morrisdale  Coal  Co.  v.  Pennsyl- 
vania R.  Co.  230  U.  S.  304,  57  L.  ed. 
1494,  33  Sup.  Ct.  Rep.  938;  Minnesota 
Rate  Cases  (Simpson  v.  Shepard)  230  U. 
S.  352,  57  L.  ed.  1511,  48  L.R.A.(N.S.) 
1151,  33  Sup.  Ct.  Rep.  729,  Ann.  Cas. 
1916A,  18 :  Texas  &  P.  R.  Co.  v.  American 
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Tie  &  Timber  Co.  234  U.  S.  138,  146,  58  ing  the  fact  that  the  seller  of  such  auto- 
L.  ed.  1255,  1258,  34  Sup.  Ct.  Rep.  885;  mobile,  who  had  reserved  title  to  it  u 
Pennsylvania  B.  Co.  v.  Clark  Bros.  Coal   «<;1"^y  '<>'  ?"?"*  purchase  money,  did  not 

^  h\o''l'\  '•  'r'f'  r*  55b''-  '^  "H^tT^fby'-heUXas^rTol's'tt^lnSS; 

1406,  1412,-  3o   Sup.   Ct.   Kep.  89b ;   and  guch  section  invalid  under  U.  S.  Const.,  14th 

Loomis  V.  Lehigh  Valley  R.  Co.  240  U.  Amend.,   as   taking   property   without   diM 

S.  43,  49,  60  L.  ed.  517,  510,  36  Sup.  Ct.  process  of  law. 

Rep.  228);  and,  concluding,  as  we  do,  [For  other  cases,  see  Constitutional  Law,  IV. 
.,'!.,.''  «  ,1         1    •    1  r  -.:«.u:«    «^u«*        ^«  ^.  *o  Digest  Sup.  Ct.  Rep.  lOOS.] 

that  this  ease  falls  plainly  withm   that   ,„^^^„„,  ,J1,^«„^       #^*rli#«— *- 
•  J*  A*         i.1-  ti-        ..^u^j    u«   ♦!,«    internnl  revenue  —  fforfeltares. 

jurisdiction,   the   question    asked   by   the  3   ^he   forfeiture  provisions  of   U.  8. 

Circuit  Court  of  Appeals  must  be  an-  Rev.  Stat.  §  3450,  in  case  of  the  removal 
swered  in  the  negative.  or   deposit   and   concealment   of   goods   or 

Question  answered,  No.  commodities   upon   which   a  tax  has  been 

imposed  by  the  United  States  and  has  not 

Mr.    Justice    McKexma,    Mr.    Justice    been  paid,  are  not  modified  by  §§  3460  and 

Van  Devanter,  Ur.  Justice  Pitney,  and   3461,  so  as  to   prevent  the   forfeiture  of 

Mr.  Justice  McEeynolds  dissent.  interests  for  which  those  sections  offer  pro- 

tection. 

[For  other  cnsos.  see  Internal  Revenue,  VI.  Il 
In  Digest  Sup.  Ct.  1908.] 


(5051    J.   W.   GOLDSMITH,   JK.-GRANT  [No.  214.1 

COMPANY.  Plff.  in  Err., 

V.  Argued   December   8.   1020.     Decided  Jan- 
UNITED  STATES  OF  AMERICA.  uary  17,  1021. 

(See  S.  C.  Reporter's  ed.  605-513.)  IN  ERROR  to  the  District  Coart  of  the 

i  United  States  for  the  Northern  Dia- 

Intornal  revenue  —  forfeiture  —  prop-  trict  of  Georgia  to  review  a  judgment  for 

erty  of  Innocent  owner.  the  forfeiture  of  an  automobile  used  in 

1.  The  fact  that  the  seller  of  an  auto-  ^^^  ^^^^^^j  ^^^  ^  -^  ^^^  concealment 
mobile,  who  had  reserved  title  to  it  as  ^«  j-  ^mi^j  c^c^uJ  „«^.«  ».k;^u  «  4— 
security  for  unpaid  purchase  money,  did  ^^  distilled  spirits  upon  which  a  tax 
not  participate  in  or  have  knowledge  of  its  was  imposed  by  the  United  States  and 
illicit  use  by  the  purchaser  in  the  removal  had  not  been  paid.    AflSrmed. 

or    deposit    and    concealment    of    distilled        The  facts  are  stated  in  the  opinion. 

X"uniteTsr.r  and*\Vrot'3laa       «-  Jf^  ^  Hopkto.  argued  the  cau,^ 

Will  not  prevent  the  forfeiture  of  his  title  ?°d;^w*t°  Messrs.  C.  T.  Hopkins  and  J. 

to  such  automobile,  under  U.  S.  Rev.  Stat.  L.  Hopkins,   filed   a  brief  for  plaintiff 

§  3450,  which  provides  for   the  forfeiture  in  error: 

of  the  contraband  goods,  and  of  every  vessel,       Forfeiture  of  the  property  of  an  in- 

boat,   cart,   carriage,   or   other   conveyance  nocent  man  for   the  wrong  of  another 

whatsoever,  and  all  things  used  in  the  re-  ig  violative  of  fundamental  rights.     The 

M^'IuV^'o^ds  concealment  ^^^^^   language  of  U.    S.   Rev.    Stat.  $ 

?Fo*r"othf?^ra'^s.  see  Internal  Revenue.  VI.  b,  3450,   if  strictly   taken,   authorizes   such 

in  DigoKt  Sup.  Ct.  11)08.]  a  forfeiture.     Therefore  |  3450  is  un- 
constitutional luw  —  due  process  of  law  constitutional,  unless  it  can  be  so  con- 

—  forfeiture.  stnied  as  not  to  authorize  such  a  for- 

2.  Construing  U.  S.  Rev.  Stat.  §  3450,  feiture.  Such  a  construction  is  possi- 
as   authorizing  the   forfeiture   of  an   auto-  j^j^^ 

mobile  used  in  the  removal  or  the  deposit        {j^j^ed  States  v.  Doreraus,  249  U.  8. 
and   concealment   of   distilled  spirits   upon  «/,    ^q  t     .j    ^qq    qo  g«»x    r»*    !>«•.    01  ii 
which  a  tax  was  imposed  by  the  United  ^6,  63  L.  ed.  493   39  Sup.  Ct   Rep.  214; 
States  and  had  not  been  paid,  notwithstand-  Trueman  v   403  Quarter  Casks  of  Gun- 
powder,    Thatcher,    Cnm.    Cas.    14;    36 

Note.— On  forfeiture  of  rights  or  in-  Cyc.  1107,  1108,  1110,  1111,  1X14,  1130. 

terests  of  innocent  persons  in  property  1144,    1187,   1189;    Peisch    v.    Ware,   4 

used  in  violation  of  law — see  notes  to  Cranch,  347,  2  L.  ed.  643. 
Skinner  v.   Thomas,   L.R.A.1916E,   343,       The  theory  that  in  these  in  rem  pro- 

and  H.  A.  White  Auto  Co.  v.  Collins,  2  ceedings  the  thing  is  the  offender  and 

A.L.R.  1596.  forfeitable,  irrespective  of  the  gnilt  or 

As    to    constitutionality    of    statutes  innocence   of  its   owner,   is   a  worn-out 

providing   for   confiscation   or   destruc-  fiction.     The   circuit   courts   of   appeal 

tion,  without  notice,  of  intoxicating  liq-  still    adhere    to   it    in    these    forfeiture 

uors,    and    vehicles    or    other    property  cases.     This  court  should   discard  this 

used  in  connection  with  same — see  note  fiction  and  refuse  to  regard  it. 
to  People  v.  Marquis,  8  A.L.R.  888.  Boyd  y.  United  States,  116  U.  S.  616, 

S7S  154  V.  B. 
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29  L.  ed.  746,  6  Snp.  Ct.  Rep.  524;  Cof-  argued  the  cause  and  filed  a  brief  for 

fey  V.  United  States,  116  U.  S.  427,  29  defendant  in  error: 

L.  ed.  681,  6  Sup.  Ct.  Rep.  432;  Mary-  The   forfeitures    authorized   by   these 

land  use  of  Washington  County  v.  bal-  statutes  are  absolute,   and  include  the 

timore  A  0.  R.  Co.  3  How.  534,  552,  11  interest   of  an   owner   who   was   not  a 

L.  ed.  714,  722;  Bartemeyer  v.  Iowa,  IS  participant    in    the    illegal    acts    which 

WaU.    129,   21    L.    ed.    929;    Holden    v.  efEeeted     the    forfeiture,    and    had    no 

Hardy,  169  U.  S.  366,  42  L.  ed.  780,  18  knowledge  of  them. 

Sup.  Ct.  Rep.  383;  The  City  of  Nor-  United  States  v.  Two  Horses,  9  Ben. 
wich  Plaee  v.  Norwich  A  N.  V.  Tranap.  529,  Fed.  Cas.  No.  16,578;  United  States 
Co.  118  U.  S.  468,  30  L.  ed.  134,  6  Sup.  v.  Two  Bay  Mules,  36  Fed.  84;  Dobbin's 
Ct.  Rep.  1150;  Standard  Oil  Co.  v.  Distillery  v.  United  States,  9C  U.  S. 
United  States,  221  U.  S.  1,  55  L.  ed.  395,  24  L.  ed.  637;  United  States  v.  One 
619,  34  L.R.A.{N.S.)  834,  31  Sup.  Ct.  Black  Horse,  129  Jed.  167;  United 
Rep.  502,  Ann.  Cas.  1912D,  734;  Wilson  States  v.  Stowell,  133  U.  S.  1,  33  L.  ed. 
».  United  SUtes,  221  U.  S.  361,  55  555,  10  Sup.  Ct.  Kep.  244 ;  United  States 
L.  ed.  771,  31  Sup.  Ct.  Rep.  538,  Ann.  v.  Mincey,  5  A.L.R.  211, 165  C.  C.  A.  575, 
Cas.  1912D,  658;  Re  Debs,  158  U.  S.  254  Fed.  287;  Logan  v.  United  States, 
564,  39  L.  ed.  1092,  15  Sup.  Ct.  Rep.  171  C.  C.  A.  484,  260  Fed.  740;  United 
900;  Monongahela  Nav.  Co.  v.  United  States  t.  One  Saxon  Automobile,  1G8  C. 
States,  148  U.  S.  312,  37  L.  ed.  463,  13  C.  A.  335,  257  Fed.  251. 
Sup.  Ct.  Rep.  622;  Fong  Yue  Ting  v.  Similar  forfeitures  have  been  Bus- 
United  SUtes,  149  U.  S.  698,  37  L.  ed.  tained  under  other  revenue  acts. 
906,  13  Snp.  Ct.  Rep.  1016;  Counselman  United  States  v.  246}  Pounds  of  To- 
*.  Hitchcock,  142  U.  S.  547,  35  L.  ed.  bacco,  103  Fed.  791;  United  States  v. 
mo,  3  Inters.  Com.  Rep.  816,  12  Snp.  220  Patented  Machines,  99  Fed.  559; 
Ct.  Sep.  195;  Interstate  Commerce  United  States  v.  The  Little  Charles,  1 
Commission  v.  Brimson,  154  U.  S.  447,  Brock.  347,  Fed.  Caa.  No.  15,612;  Unit- 
3S  L.  ed.  1047,  4  Inters.  Com.  Rep.  545,  ed  States  v.  The  Malek  Adhel,  2  How. 
14Snp.Ct  Rep.  1125;  Fnirbankv.  Unit-  209,  11  L.  ed.  239;  The  Hampton,  5 
ed  States,  181  U.  S.  283,  45  L.  ed.  862,  Wall.  372, 18  L.  ed.  659;  The  Frolic,  148 
21  Sup.  Ct  Rep.  648,  15  Am.  Crim.  Rep.  Fed.  921. 

135;  Maxwell  v.  Dow,  176  U.  S.  581,  44  The    statute,   ag   above    construed,    is 

L.  ed.  597,  20  Sup.  Ct.  Rep.  448,  494;  constitutional. 

Gulf,  C.  ft  S.  P.  B.  Co.  V.  Eilis,  165  U.  United  States  v.  The  Malek  Adhel,  2 

B.  150,  41  L.  ed.  666,  17  Sup.  Ct.  Rep.  How.  209,  11  L.  ed.  239;  Dobbin's  Dis- 

265;  Bram  v.  United  States,  168  U.  S.  tillery  v.  United  States,  96  U.  S.  395, 

S32,  42  L.  ed.  568,  18  Sup.  Ct.  Rep.  183,  24  K  ed.  637;  People  ex  rel.  Bradford 

10  Am.  Crim.  Rep.  647.  v.  Barbiere,  33  Cal.  App.  770,  166  Pac. 

Congress    having    no    ^neral    police  ^^2;      Henderson's      Distilled      Spirits 

power,  and  the  Act  of  1866,  of  which  (United  States  v.  Henderson)   14  Wall. 

D.  S.  Eev.  Stat.  |  3450,  Comp.  Stat,  g  44,    20    L.    ed.    815;    United    States    v. 

6352,  4  Fed.  Stat.  Anno.  2d  ed.  p.  311,  1|960  Bags  of  Coffee,  8  Cranch,  398,  3 

is  a  part,  being  a  revenue  act,  Conpress  ^  ^-  602. 
bad  no  power  to  pnt  into  it  any  penalty 

*bich  was  not  a  reasonable  and  neces-  [508]    Mr.    Justice   HcEemui   deliv- 

•ary  aid   to   the  collection   of   the  rev-  cred  the  opinion  of  the  court: 

enne.      The    forfeiture    provision    of    g  By  an  Act  of  Conpresa  passed  July  13. 

3450  is  not  auch  an  aid.     It  is  neither  1866,  14  Stat,  at  L.  15],  chap.  184.  §  11 

reasonable  nor  necessary.     If  the  objee-  ("ow   g   3450,   Revised    Statutes,   Comp. 

tionable  features  of  g  3450  were  insert-  Stat.  §  6352,  4  Fed.  Stat.  Anno.  2d  ed. 

«d  in  an  attempt  to  exercise  the  police  P-  ^^1'  '^°  "^  ^*'"  «>  refer  to  it),  it 

Power,  they  are  void.  ""'  enacted  that   "whenever  any  goods 

Camp  V.  Rogers,  44  Conn.  291;  Mug-  *"■  wnmod.tiea  for  or  in  respcrt  whereof 

ler  V.  Kansas,  123  U.  S.  623.   661,  31  ""^  ^^l'\r  "''""  be  ..n posed,     .     .     . 

L.  ed.   205,  210,  8  Snp.  Ct.  Rep.  273;  ^^^u^Z  t'.Zu^  t'JT^f  t*"".  'T 

,,  -.  J  (ni  .            !■     inT       \r       oji  n  cealea  in  anv  place,  wilb  intent   to  de- 

V°lS?  L"}"  J-  f  «,^'/=   ^^1.,   B  "■  '■■•"'i  tl"  "»««i  Slate  of  .,,ch  1.1,  or 

S.  394,  60  L.  »i.  1061   36  Sup.  CI    R.p.  ,„y  ,,«  ,her«,f,  all  =o<-h  i-ood.  or  com. 

G58,    a™     C...    1917D     854;    Umlod  „„ji,i„    .    .    .'  ,|,„|  be  forfeited;  and 

SUtes  ».  Dewitt,  9  Wall.  41,  19  L.  ed.  ;„  j^ery  aueli  case  all  the  caefa,  ves.elj, 

S93.  cases,    or    other    packages    whatsoever. 

Assistant    Attorney    General    Adams  .     .     .     respectively,  and  every   vessel. 

SS  L.  ed.  SIT 
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boati  carty  carriage^  or  other  conyeyanee 
whatsoever,  and  all  horses  or  other  ani- 
mals, and  all  things  used  in  the  removal 
or  for  the  deposit  or  concealment  there- 
of, respectively,  shall  be  forfeited." 

In  pursuance  of  this  enactment  a  libel 
was  filed  against  a  Hudson  automobile 
of  the  appraised  value  of  $800,  and  it 
charged  that  the  automobile  before  its 
seizure  was  used  by  three  persons  who 
were  named,  in  the  removal  and  for  the 
deposit  and  concealment  of  58  gallons  of 
distilled  spirits  upon  which  a  tax  was  im- 
posed by  the  United  States,  and  had  not 
been  paid. 

Plaintiff  in  error,  herein  referred  to  as 
the  Grant  Company,  was,  on  its  petition, 
permitted  to  intervene  and  to  give  bond 
and  replevy  the  automobile. 

The  company  subsequently  answered, 
alleging  the. facts  hereinafter  mentioned, 
and,  in  addition,  pleaded  against  a  con- 
demnation and  forfeiture  of  the  car,  the 
Constitution  of  the  United  States,  espe- 
cially article  5  of  Amendments,  which 
prohibits  the  deprivation  of  life,  liberty, 
or  property  without  due  process  of  law. 

The  case  was  tried  to -a  jury  upon  an 
agreed  statement  of  facts,  which  recited 
that:  The  Grant  Company  was  a 
[500]  seller  of  automobiles  and  was 
the  owner  in  fee  simple  of  the  au- 
tomobile used  in  this  case,  and  sold 
it,  retaining  the  title  for  unpaid  pur- 
chase money,  to  J.  G.  Thompson  [he 
was  named  in  the  libel],  who  was  a 
taxioab  operator,  and  W.  M.  Lamb, 
who  was  in  the  newspaper  business; 
that  the  car  was  used  by  Thompson 
in  violation  of  §  3450,  Rev.  Stat.,  but 
that  such  use  was  without  the  knowledge 
of  the  company  or  of  any  of  its  officers, 
nor  did  it  or  they  have  any  notice  or 
reason  to  suspect  that  it  would  be  ille- 
gally used. 

The  court  charged  the  jury  to  render 
a  verdict  finding  the  car  guilty,  overrul- 
ing a  motion  of  the  Grant  Company  to 
direct  a  verdict  for  it  on  the  grounds: 

(1)  That  §  3450,  U.  S.  Rev.  Stat,  was  in 
violation  of  article  5  of  Amendments  of 
the  Constitution  of  the  United  States,  in 
that  it  deprived  the  Grant  Company  of 
its  property  without  due  process  of  law. 

(2)  That  the  section  was  not  to  be*  con- 
strued to  forfeit  the  title  of  a  third  party 
entirely  innocent  of  wrongdoing,  and 
that  the  proper  construction  of  the  sec- 
tion was  that  it  contemplated  forfeiting 
only  the  interest  or  title  of  the  wrong- 
doer. (3)  That  the  title  reserved  by  the 
company  for  the  balance  of  the  purchase 
money  had  never  been  devested,  and 
therefore  could  not  be  condemned,  and 
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that  only  (iie  interest  of  Thompson  and 
Lamb  could  be  condemned. 

The  jury  found  the  car  guilty,  and,  in 
pursuance  of  the  verdict,  a  judgment  of 
condemnation  and  forfeiture  was  en- 
tered; but  as  a  bond  with  security  had 
been  given  for  the  car,  it  was  adjudged 
that  the  United  States  recover  from  the 
Grant  Company  as  principal  and  J.  W. 
Goldsmith,  Jr.,  as  security,  the  principal 
sum  of  $800  and  costs.  Execution  was 
awarded  accordingly. 

Motion  for  a  new  trial  was  denied, 
and  tl^is  writ  of  error  was  then  prose- 
cuted. 

This  statement  indicates  the  questions 
in  the  case,  and,  as  we  have  seen,  in- 
volves the  construction  of  §  3450,  and 
[510]  its  unconstitutionality,  if  it  be 
not  construed  as  contended  by  the 
Grant  Company. 

If  the  case  were  the  first  of  its  kind, 
it  and  its  apparent  paradoxes  might 
compel  a  lengthy  discussion  to  harmoniie 
the  section  with  the  accepted  tests  of 
human  conduct.  Its  words,  taken  liter- 
ally, forfeit  property  illicitly  used, 
though  the  owner  of  it  did  not  partic- 
ipate in  or  have  knowledge  of  the  illieit 
use.  There  is  strength,  therefore,  in  the 
contention  that,  if  such  be  the  inevitable 
meaning  of  the  section,  it  seems  to  vio- 
late that  justice  which  should  be  the 
foundation  of  the  due  process  of  law  re- 
quired by  the  Constitution.  It  is,  henoe, 
plausibly  urged  that  such  could  not  have 
been  the  intention  of  Congress;  that 
Congress  necessarily  had  in  mind  the 
facts  and  practices  of  the  world,  and 
that,  in  the  conveniences  of  business  and 
of  life,  property  is  often  and  sometimes 
necessarily  put  into  the  possession  of 
another  than  its  owner.  And  it  follows, 
is  the  contention,  that  Congress  only  in- 
tended to  condemn  the  interest  the  pos- 
sessor of  the  property  might  have  to 
punish  his  guilt,  and  not  to  forfeit  the 
title  of.  the  owner,  who  was  without  guilt. 

Regarded  in  this  abstraction  the  argu- 
ment is  formidable;  but  there  are  other 
and  militating  considerations.  Congress 
must  have  taken  into  account  the  neces- 
sities of  the  government,  its  revenues  and 
policies,  and  was  faced  with  the  necessity 
of  making  provision  against  their  viola- 
tion or  evasion,  and  the  ways  and  means 
of  violation  or  evasion.  In  breaches  of 
revenue  provisions,  some  forms  of  prop- 
erty are  facilities,  and  therefore  it  may 
be  said  that  Congress  interposes  the  care 
and  responsibility  of  their  owners  in  aid 
of  the  prohibitions  of  the  law  and  its 
punitive  provisions,  by  ascribing  to  the 
property  a  certain  personality,  a  powsr 

i54  V.  B. 
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ct  complicity  and  guilt  in  the  wrong. 
In  such  case  there  is  some  analogy  to 
the  law  of  deodand,  by  which  a  per- 
sonal chattel  that  was  the  immedi- 
ate cause  of  the  death  of  any  rea- 
sonable creature  was  forfeited.  [511] 
•  To  the  superstitious  reason  to  which 
the  rule  was  ascribed,  Blackstone  adds 
that  "that  such  misfortunes  are  in 
part  owing  to  the  negligence  of  the 
owner,  and  therefore  he  is  properly 
punishable  by  such  forfeiture."  And  he 
observed :  ''A  like  punishment  is  in  like 
eases  inflicted  by  the  Mosaical  law:  'If 
an  oz  gore  a  man  that  he  die,  the  ox  shall 
be  stoned,  and  his  flesh  shall  not  be 
eaten.'  And,  among  tlie  Athenians, 
whatever  was  the  cause  of  a  man's  death, 
by  falling  upon  him,  was  exterminated 
or  cast  out  of  the  dominions  of  the  re- 
public." See  also  The  Blackhenth 
(United  States  v.  Evans)  195  U.  S.  361, 
366,  367,  49  L.  ed.  236-238,  25  Sup.  Ct. 
Rep.  46;  Liverpool,  B.  &  R.  P.  Steam 
Nav.  Co.  V.  Brooklvn  Eastern  Dist.  Ter- 
minal, 251  U.  S.  48,  53,  64  L.  ed.  130, 
132,  40  Sup.  Ct.  Rep.  66. 

But  whether  the  reason  for  §  3450  be 
artificial  or  real,  it  is  too  firmly  fixed  in 
the  punitive  and  remedial  jurisprudence 
of  the  country  to  be  now  displaced. 
Dobbins  Distillery  v.  United  States,  96 
U.  S.  395,  24  L.  ed.  637,  is  an  example 
of  the  rulings  we  have  before  made.  It 
cites  and  reviews  prior  cases,  applying 
their  doctrine,  and  sustaining  the  consti- 
tationality  of  such  laws.  It  militates, 
therefore,  against  the  view  that  §  3450 
is  not  applicable  to  a  property  whose  own- 
er is  without  guilt.  In  other  words,  it 
b  the  ruling  of  that  case,  l)ased  on  prior 
cases,  that  the  thing  is  primarily  consid- 
ered the  offender.  And  the  principle  and 
practice  have  examples  in  admirnltv. 
The  Palmyra,  12  Wheat.  1,  6  L.  ed.  531. 

The  same  principle  was  declared  in 
United  States  v.  Stowell,  133  U.  S.  1,  33" 
L.  ed.  555,  10  Sup.  Ct.  Rep.  2^14.  The 
following  cases  at  circuit  may  also  be  re- 
ferred to:  United  States  v.  Mincev,  5 
AX.R.  211,  165  C.  C.  A.  575,  254  Fed. 
287  (1918) ;  Logan  v.  United  States,  171 
C.  C.  A.  484,  260  Fed.  746  (1919); 
United  States  v.  One  Saxon  Automobile, 
168  C.  C.  A.  335,  257  Fed.  251 ;  United 
States  V.  246J  Pounds  of  Tobacco,  103 
Fed.  791;  United  States  v.  220  Patented 
Machines,  99  Fed.  559. 

Counsel  resists  the  reasoning  and  prece- 
dent of  these  cases  in  an  argument  of 
eonsiderable  length,  erected  on  the  con- 
tention of  the  injustice  of  making  an  in- 
nocent man  [512]  suffer  for  the  acts 
of  a  guilty  one,  and  the  anxious  soliei- 
••  li.  ed. 


tude  a  court  must  feel  and  exercise,  and 
which,  it  is  said,  it  has  often  expreaaad, 
and  by  which  it  has  been  impelled  to 
declare  laws  unconstitutional  that  of- 
fend against  reason  and  justice. 

The  changes  are  rung'  on  the  conten- 
tion, and  illustrations  are  given  of  what 
is  possible  under  the  law  if  the  conten- 
tion be  rejected.  It  is  said  that  a  Pull- 
man sleeper  can  be  forfeited  if  a  bottle 
of  illicit  liquor  be  taken  upon  it  by  a 
passenger,  and  that  an  ocean  steamer 
can  be  condemned  to  conHseation  if  a 
package  of  like  liquor  be  innocently  re- 
ceived and  transported  by  it.  Whether 
the  indicated  possibilities  under  the  law 
ar^  justified  we  are  not  called  upon  to 
consider.  It  has  been  in  existence  since 
1866,  and  has  not  yet  received  such  am- 
plitude of  application.  When  such  ap- 
plication shall  be  made,  it  will  be  time 
enough  to  pronounce  upon  it.  And  we 
also  reserve  opinion  as  to  whether  the 
section  can  be  extended  to  property 
stolen  from  the  owner,  or  otherwise  taken 
from  him  without  his  privity  or  consent. 

Counsel  further  urge-  that  §  3450 
should  be  read  in  connection  with  g$ 
34G0  and  3461,  and  other  sections  of  the 
Revised  Statutes  (Comp.  Stat.  §§  6362, 
6363,  4  Fed.  Stat.  Anno.  2d  ed.  pp.  321, 
322),  and  should  be  construed  to  provide 
for  the  forfeiture  of  no  interest  for 
which  those  sections  offer  protection. 
We  are,  however,  unable  to  concur  with 
counsel  that  they  modify  the  require- 
ment or  effect  of  §  3450.  They  have  no 
relation  to  the  latter  section,  nor  is  their 
remedy  applicable  to  cases  under  that 
section. 

There  is  an  intimation  that,  in  the 
prior  cases,  there  was  something  in  the 
relation  of  the  parties  to  the  property  or 
its  uses  from  which  it  was  possible  to  in- 
fer its  destination  to  an  illegal  purpose, 
. — at  any  rate,  the  risk  of  such  purpose, 
— and  that  such  relation  had  influence  in 
the  decision  of  the  cases. 

We  are  unable  to  accept  the  intima- 
tion. There  may,  indeed,  be  greater  risk 
to  the  owner  of  property  in  one  [513] 
form  or  purpose  of  its  bailment  than 
in  another,  but  wrong  cannot  be  im- 
puted to  him  by  reason  of  the  form 
or  purpose.  It  is  the  illegal  use  that 
is  the  material  consideration, — it  is 
that  which  works  the  forfeiture,  the 
guilt  or  innocence  of  its  owner  be- 
ing accidental.  If  we  should  regard 
simply  the  adaptability  of  a  particular 
form  of  property  to  an  illegal  purpose, 
we  should  have  to  ascribe  facility  to  an 
automobile  as  an  aid  to  the  violation  of 

the  law.    It  is  a  ''thing"  that  can  be  used 
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in  the  removal  of  ^goods  and  commodi- 
ties/' and  the  law  is  explicit  in  its  con- 
demnation of  such  things. 
Judgment  affirmed. 

Mr.  Justice  McEeynolds  dissents. 


W.  8.  BULLOCK,  Judge  of  the  Circuit 
Court  of  the  Fifth  Judicial  Circuit  of 
the  State  of  Florida,  and  William  S. 
Hood,  Trustee,  PlfTs.  in  Err., 

V. 

STATE  OF  FLORIDA,  UPON  THE  RE- 
LATION OF  THE  RAILROAD  COMMIS- 
8I0N  OF  THE  STATE  OF  FLORIDA, 
et  aL 

(See  S.  C.  Reporter's  ed.  513-522.) 

Certiorari  —  to  state  court  —  when 
proper  remedy. 

1.  Certiorari,  not  writ  of  error,  is  the 
only  mode  of  reviewing  in  the  Federal  Su- 
preme Court  the  judgment  of  a  state  court 
granting  a  writ  of  prohibition  over  the 
objection  that  such  prohibition  would  take 
property  without  due  process  of  law,  con- 
trary to  the  14th  Amendment  to  the  Federal 
Constitution. 

Certiorari  —  to  state  court  —  decision  on 
non-Federal  ground. 

2.  A  review  by  the  Federal  Supreme 
Court  of  a  decision  of  a  state  court  grant- 
ing a  writ  of  prohibition  over  the  objection 
that  such  prohibition  would  take  property 
without  due  process  of  law,  contrary  to  U. 
S.  Const.,  14th  Amend.,  cannot  be  uefeated 
because  the  state  court's  decision  was  stat- 
ed in  terms  of  jurisdiction,  where  it  is  un- 

3'uestioned  that  the  lower  court  had  juris- 
iction,  and  it  is  not  suggested  that  any 
statute  forbids  the  decree  that  was  made. 

Carriers  —  right  to  cease  operation. 

3.  Apart  from  statute  or  express  con- 
Note. — On  certiorari   to   state  courts 

— see  notes  to  Bruce  v.  Tobin,  62  L.  ed. 
U.  S.  123,  and  Andrews  v.  Virginia  R. 
Co.  63  L.  ed.  U.  S.  236. 

On  right  of  carrier  to  discontinue  its 
entire  service — see  note  to  Lyon  &  Hoag 
Y.  Railroad  Commission,  11  A.L.R.  252. 

As  to  effect  of  fact  that  return  as  a 
whole  is  reasonable  on  right  to  require 
railroad  to  transport  commodity  for 
less  than  reasonable  compensation — see 
note  to  Northern  P.  R.  Co.  v.  North  Da- 
kota, L.R,A.1917F,  1158. 

On  returns  to  which  public  service 
sorporations  are  entitled — see  note  to 
Bellamy  v.  Missouri  &  N.  A.  R.  Co. 
L.R.A.1915A,  5. 

And  see  note  to  this  case  in  the  Flor- 
ida supreme  court,  as  reported  in  8 
A.L.R.  23a 
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tract,  those  who  have  put  their  money  farto 
a  railroad  are  not  bound  to  go  on  witk  it 
at  a  loss  if  there  is  no  reasonable  pro^td 
of  profitable  operation  in  the  future,  aad 
no  implied  contract  that  they  will  d*  m 
can  be  elicited  from  the  mere  fact  that  tkqp 
have  accepted  a  charter  from  the  state, 
and  have  been  allowed  to  exercise  the  para 
of  eminent  domain. 

[For  other  caaes,  see  Carriers,  III.  la  JMgmH 
Sup.  Ct.  1908.] 

Mortgage   —   foreclosure   —    rights  «| 
purcliaser. 

4.  A  purchaser  at  a  sale  of  a  raihroMl 
on  foreclosure  acquires  all  the  ri^ht  wUel 
the  mortgagor  had  to  stop  operations  wImi 
unprofital)le,  whatever  words  were  used  li 
the  foreclosure  decree,  and,  whatever  sad 
words,  would  get  no  more.  Hence,  a  writ 
of  prohibition  excluding  from  the  f&n- 
closure  decree  words  which  purported  to 
authorize  dismantling  the  road  did  not 


down  the  future  purchaser's  rights,  an 
more  than  did  the  presence  of  those  vera 
enlarge  them. 

[For  other  cases,  see  Mortcage,  VII.  g,  i^  k 
Digest  Sup.  Ct.  3008.] 

Constitutional  law  —  due  process  •! 
law  —  remedies  and  procednrs  «■ 
riglitfl  of  purcliaser  on  f<»reclosttf0« 

5.  The  purchaser  of  a  railroad 
a  decree  of  foreclosure  is  not  deprived  sl 
property  without  due  process  of  law  hf  a 
writ  of  prohibition  wnich  excludes  frai 
such  decree  words  which  purport  to  as* 
thorize  the  purchaser  to  dismantle  the  rosJi 
since  the  purchaser,  whatever  the  tvsvii 
of  the  decree,  acquires  all  the  righta  that 
the  mortgagor  had  to  stop  operations  wkm 
unprofitable,  and  the  prohibition,  not  wat 
pelling  further  operation  at  a  loss,  did  Ml 
cut  down  the  purchaser's  righta  anv  aon 
than  did  the  presence  of  the  excluded  tvsvii 

enlarge  them. 

[For  other  cases,  see  Constltatlonal  Law*  tW, 
b,  8,  a,  in  Digest  Sup.  Ct.  1908.] 

Certiorari  —  to  state  court  —  noii-i 


era!  question. 

6.  The  ruling  of  the  highest,  court  d 
a  state  in  a  revisory  proceeding,  that  thi 
state  is  not  bound  by  a  decree  of  forecloson 
of  a  railroad  mortcage  in  a  suit  to  whid 
the  state  voluntarily  makes  itself  a  PM^j 
is  upon  a  local  question  with  whidi  tfii 
Federal  Supreme  Court  has  no  conoem. 

[No.  262.] 

Argued  December  6  and  7,  1920.     Deeiisd 
January  17,  1921, 

IN  ERROR,  and  ON  PETITION  fin 
i  Certiorari,  to  the  Supreme  Court  od 
the  State  of  Florida,  to  review  a  jaiif' 
ment  granting  a  writ  of  prohibition  for- 
bidding the  Circuit  Judge  of  Maiioi 
County,  in  that  state,  to  confirm  tlM 
sale  of  a  railroad,  with  the  privilege  U 
the  purchaser  of  dismantling  the  rotd, 
as  authorized  by  a  foreclosure  deerta 
Writ     of     error     dismissed;     writ     d 

154  V.  S. 


1920.  BULLOCK  t.  FLORIDA  EX  R£L.  RAILROAD  COMMISSION. 

«ertiorari   granted;    and    judgment    af-  Leeper  v.  Texas,  130  U.  S.  462,  35  L.  ed. 

ilnned.  225,  11  Sup.  Ct.  Rep.  577;   Morley  v. 

See  same  ease  below,  78  Fla.  321,  8  Lake  Shore  &  M.  S.  R.  Co.  146  U.  S. 

A.L.R.    232,   P.U.R.1920A,   406,    82    So.  162,  36  L.  ed.  925,  13  Sup.  Ct.  Rep.  54; 

8C6.  Missouri  P.  R.  Co.  v.  Fitzgerald,  160  U. 

The  facts  are  stated  in  the  opinion.  S.  556,  40  L.  ed.  536,  16  Sup.  Ct.  Rep. 

Mr.    George    0.    BadeU    argued    the  389'  Walker  v.  Sauvinet    92  U    S.  90 

^se  and  filed  a  brief  for  plaintiffs  in  g  |;  ^l^t^^^i  ^"S^^. 

The  jndgment  and  writ  of  prohibition  P'  ^u^^p^^^l^fo^^TT^^TTQ^^^^^      Z%' 

tmder  i^view  deprive  the  plaintiff  Hood  \^jr''^^r?%^^^Yi  ^i/xV^  ^'  ''n.^?' 

of  his  property  without  due  process  of  ^^^^Pqi  ^T   q^^t^ ^q^t'^^!^"^^^^ 

Uw,  and  deny  to  him  the  equal  protec-  ^^^^^ ^^  U' f '  ^^,\^lt  ^^^  f  ^'/^."oo" 

tion  of  the  law,  contrary  to   the  14th  ;:•  ^elena   115  U.  S.  288,  29  L.  ed.  392, 

Amendment  to  the  Constitution  of  the  ?  ^up.  Ct.  Rep.  39;  Moran  v.  Horsky, 

United  States  ■^^^  ^'  ^'  '^^^'  ^^  ^'  ^^'  ^^^^*  ^^  ^"P* 

Brooks-Scanlon  Co.  v.  Railroad  Com-  ^^'  ^^'Vt^IU^^'^oo  t^^^'^^^^^qo^w^P; 

mission,  251  U.  S.  396,  399,  64  L.  ed.  «^"'  ^^  U    S   586   23  L   ed.  982,  Wood 

323,  326,  P.U.R.1920C,  579,  40  Sup.  Ct.  l'  ^^^A^'  l^^  ^'  ^\^^\  ^^  ^'  ^^\^^h^ 

Rep.  183;  Munn  v.  Illinois,  94  U.  S.  113,  fZii^%  ^li?'  Q7't      "^^rJ-iq'q"'''  rf' 

24  L.  ed.  77;  Mississippi  R.  Commission  1^9  U.  S .  580,  37  L.  ed.  856   13  Sup.  Ct. 

y.  Mobile  ft  O.  R.  Co   244  U.  S.  388,  61  I^^P;,^^^'  ^^  V^o^^Vy    o^«^^  S:  ?'''  I* 

L  ed.  1216,  37  Sup.  Ct.  Rep.  602;  North-  Todd  County,  142  U.  S    282^  35  L.  ed. 

em  P.  R.  Co.  v.  North  Dakota,  236  U.  S.  ]?^^^  ^^  ^up.  Ct.  Rep^^281;  Northern  R, 

685,   695,   59    L.    ed.    735,    741,    L.R.A.  ?,^i  ^^/^^  ^,^"  V^  >^.  ^"- ^o^^^^^^ 

1917F,  1148,  P.U.R.1915C,  277,  35  Sup.  ^^i  ^^T^i'^'o  ""'  ^"^^^»°*'  ^^  U.  S.  480, 

a  Rep.  429,  Ann.  Cas.  1916 A,  1;  Nor-  ^^  ^-  ^'  ^'^' 

folk  &  W.  R.  Co.  V.  Conlev,  236  U.  S.  Should  this  court  find  that  this  case 
W5,  609,  614,  59  L.  ed.  745,  747,  749,  presents  a  question  for  its  considera- 
P.U.R.1915C,  293,  35  Sup.  Ct.  Rep.  437;  tion,  then  the  judgment  of  the  supreme 
Anderson  v.  Dent,  —  Fla.  — ,  85  So.  court  of  Florida  should  be  affirmed. 
161;  New  York  Trust  Co.  v.  Portsmouth  Gates  v.  Boston  &  N.  Y.  Air  Line  R. 
ft  E.  Street  R.  Co.  192  Fed.  728;  Iowa  Co.  53  Conn.  333,  5  Atl.  695;  Thomas  v. 
f.  Old  Colony  Trust  Co.  L.R.A.1915A,  West  Jersey  R.  Co.  101  U.  S.  71,  25 
549,  131  C.  C.  A.  581,  215  Fed.  307;  L.  ed.  950;  Central  Transp.  Co.  v.  Pull- 
Central  Bank  &  T.  Corp.  v.  Cleveland,  man's  Palace  Car  Co.  139  U.  S.  24,  35 
146  C.  C.  A.  446,  252  Fed.  530;  Jack  v.  L.  ed.  55,  11  Sup.  Ct.  Rep.  478;  Thomas 
Williams,  113  Fed.  823;  South  Carolina  v.  West  Jersey  R.  Co.  101  U.  S.  71,  25 
ex  rel.  Cunningham  v.  Jack,  76  C.  C.  A.  L.  ed.  950;  Talcott  v.  Pine  Grove  Twp. 
165,  145  Fed.  281;  Butz  v.  Muscatine,  8  1  Flipp.  120,  Fed.  Cas.  No.  13,735;  Rex 
Wall.  515, 19  L.  ed.  490;  The  J.  E.  Rum-  v.  Severn  &  W.  R.  Co.  2  Barn.  &  Aid. 
bell,  148  U.  S.  1,  11,  37  L.  ed.  345,  347,  646,  106  Ens:.  Reprint,  501,  7  Enpr.  Rul. 
13  Sup.  Ct.  Rep.  498;  Green  v.  Biddle,  <^as.  445;  State  v.  Hartford  &  N.  H.  R. 
8  Wheat.  76,  84,  5  L.  ed.  566,  568;  Hood  Co.  29  Conn.  538;  Railroad  Comrs.  v. 
▼.  Ocklawaha  Valley  R.  Co.  78  Fla.  659,  Portland  &  O.  C.  R.  Co.  63  Me.  269,  18 
84  So.  97;  Bronson  v.  Kinzie,  1  How.  Am.  Rep.  208;  Farmers'  Loan  &  T.  Co. 
311,  11  L.  ed.  143;  Gantly  v.  Ewini?,  3  v.  Heinninp:,  Fed.  Cas.  No.  4,6()n;  Peo- 
How.  707,  11  L.  ed.  794;  Barnitz  v.  Bev-  ple  v.  Albany  &  V.  R.  Co.  24  N.  Y.  261, 
erly,  163  U.  S.  118,  41  L.  ed,  03,  16  Sup.  82  Am.  Dec.  205;  Potwin  Place  v.  To- 
Ct.  Rep.  1042;  Bradley  v.  Lightcap,  195  peka  R.  Co.  51  Kan.  609,  37  Am.  St. 
U.S.  1,  49  L.  ed.  65,' 24  Sup.  Ct.  Rep.  Rep.  312,  33  Pac.  309;  San  Antonio 
748;  Ochoa  v.  Hernandez  y  Morales,  230  Street  R.  Co.  v.  State,  —  Tex.  Civ.  App. 
U.S.  140,  161,  57  L.  ed.  1427,  1437.  33  — »  38  S.  W.  55;  Haujren  v.  Albina 
V  Ct.  Rep.  1033;  Smyth  v.  Ames,  Lifirht  &  Water  Co.  21  Or.  411,  14  L.R.A. 
169  U.  S.  466,  42  L.  ed.  819,  18  Sup.  Ct.  424,  28  Pac.  244;  Spokane  Street  R.  Co. 
Bep.  418.  V.  Spokane  Falls,  6  Wash.  524,  33  Pac. 

Mr.   Dozier  A.  De  Vane  arirued   the  1072;  Ohio  &  M.  R.  Co.  v.  People,  121 

eiiise  and  filed  a  brief  for  defendants  in  ^^l-  483,  13  N.  E.  236;  Riggs  v.  Johnson 

trior:  County,  6  Wall.  188,  18  L.  ed.  774;  At- 

This    case   presents    no    question   re-  Ian  tic  Coast  Line  R.  Co.  v.  North  Caro- 

viewable  by  this  court.  Una  Corp.  Commission,  206  U.  S.  1,  51 

Iowa  C.  R.  Co.  V.  Iowa,  160  U.  S.  389,  L.  ed.  933,  27  Sup.  Ct.  Rep.  585, 11  Ann. 

40  L.  ed.  467,  16  Sup.   Ct.   Rep.   344;  Cas.  398;  Missouri  P.  R.  Co.  v.  Kansas, 
•(  li.  ed.  %^V 
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216  U.  S.  262,  64  L.  ed.  472,  30  Sup.  Ct. 
Rep.  330;  Bacon  v.  Boston  &  M.  R.  Co. 
83  Vt.  421,  76  Atl.  128;  People  v.  Al- 
bany &  V.  R.  Co.  37  Birb.  216;  People 
V.  Albany  &  V.  R.  Co.  19  How.  Pr.  523 ; 
People  V.  New  York  C.  &  H.  R.  Co.  28 
Hun,  543;  State  ex  rel.  Grinsf elder  v. 
Spokane  Street  R.  Co.  19  Wash.  518,  41 
L.R.A.  515,  67  Am.  St.  Rep.  738,  53  Pac. 
719;  Southern  P.  Co.  v.  Railroad  Com- 
mission, 60  Or.  400,  119  Pac.  727;  Sew- 
ard  V.  Denver  &  R.  G.  R.  Co.  17  N.  M. 
557,  46  L.R.A.(N.S.)  242,  131  Pac.  981; 
San  Antonio  Street  R.  Co.  v.  State,  — 
Tex.  Civ.  App.  — ,  38  S.  W.  54;  Barton 
V.  Barbour,  104  U.  S.  135,  26  L.  ed.  677; 
State  ex  rel.  Ellis  v.  Tampa  Water- 
works Co.  57  Fla.  533,  22  L.R.A.(N.S.) 
680,  48  So.  639;  State  ex  rel.  Ellis  v. 
Atlantic  Coast  Line  R.  Co.  53  Fla.  650, 
13  L.R.A.(N.S.)  320,  44  So.  213,  12 
Ann.  Cas.  359;  Gainesville  v.  Gaines- 
ville Gas  &  E.  Power  Co.  65  Fla.  404, 
46  L.R.A.(N.S.)  1119,  62  So.  919;  State 
ex  rel.  Railroad  Comrs.  v.  Louisville  & 
N.  R.  Co.  63  Fla.  274,  57  So.  673;  Rail- 
road Commission  v.  Saline  River  R.  Co. 
119  Ark.  239,  P.U.R.1915F,  191,  177  S. 
W.  896. 

Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court : 

This  is  a  proceeding  by  the  relators, 
seeking  a  prohibition  forbidding  a  state 
judge  of  a  lower  court  to  confirm  a  sale 
of  a  railroad  "for  the  purpose  of  and 
with  the  privilege  on  the  part  of  the  pur- 
chaser of  dismantling  the  same,''  as 
authorized  by  a  foreclosure  decree.  The 
trustee  of  the  mortgage  under  foreclo- 
sure was  made  a  party  to  the  proceeding, 
and  demurred  upon  the  ground  that  the 
prohibition  would  deprive  him  of  his 
property  without  due  process  of  law, 
contrary  to  the  14th  Amendment  of  the 
Constitution  of  the  United  States.  The 
supreme  court  of  Florida  granted  the 
prohibition  (78  Fla.  321,  8  A.L.R.  232, 
P.U.R.1920A,  406,  82  So.  866),  and 
thereupon  this  defendant  sued  out  a  writ 
of  error  and  filed  a  petition  for  a  writ 
of  certiorari  from  this  court.  Action 
upon  the  latter  was  postponed  to  the 
hearing  on  the  writ  of  error.  Certiorari 
being  the  only  remedy,  the  petition  is 
granted,  as  the  case  is  deemed  a  proper 
one  to  be  reviewed. 

The  road  concerned  is  that  of  the  Ock- 
lawaha  Valley  Railroad  Company.  It 
succeeded  by  foreclosure  of  a  [519] 
previous  mortgage  to  a  logging  road, 
and  gave  the  present  mortgage  to 
Hood,  one  of  the  plaintiffs  in  error, 
in    trust    for    the    Dondholders.      The 
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bonds  are  held  by  the  Assets  Realiza- 
tion Company.  Before  the  present 
bill  for  foreclosure  was  filed,  the  rail- 
road company  had  applied  to  the  Rail- 
road Commission  for  leave  to  cease 
operations,  had  been  refused,  and  the 
state,  by  the  Railroad  Commission,  had 
obtained  an  injunction  forbidding  the 
dismantling  of  the  road,  and  requiring  it 
to  go  on.  It  ceased  operations,  however^ 
on  December  7,  1917.  On  December  10, 
1917,  the  bill  to  foreclose  was  filed.  On 
the  same  day  the  state  filed  a  bill  in 
the  same  court,  ancillary  to  its  other  bill, 
asking  for  a  rccciiver  to  operate  the  road 
until  further  order,  and  a  few  days  later 
sougiit  to  have  its  bill  consolidated  with 
the  foreclosure  suit.  This  was  denied 
and  the  staters  bill  was  dismissed.  The 
decree  of  foreclosure  complained  of  was 
entered  on  December  24,  1917,  but  on 
January  22,  1918,  in  deference  to  the 
state's  contention  that  the. road  could  be 
run  at  a  profit,  although  the  state  had 
not  been  admitted  formally  as  a  party, 
II.  S.  Cummings  was  appointed  a  re- 
ceiver, he  being  the  most  available  man, 
and  being  able  by  his  connections  to  give 
the  road  a  good  deal  of  business  in  the 
way  of  carrying  lumber.  After  nearly  a 
year's  trial  the  court  was  satisfied  that 
the  road  could  not  go  on,  and  thereupon 
ordered  a  sale,  which  was  made  on  Feb- 
ruary 3,  1919.  On  March  27,  1919,  the 
court  admitted  the  state  as  a  party,  and 
informed  counsel  that  if  it  turned  out, 
as  the  receiver  and  state  insisted,  ''that 
the  road  was  operating  so  as  to  pay  ex- 
penses of  operation  and  the  taxes,  and 
had  some  reasonable  show  for  business, 
the  sale  would  not  be  confirmed."  On 
May  5,  1919,  the  court  entered  an  order 
finding  that  the  road  was  hopelessly  in- 
solvent and  could  not  be  operated  so  as 
to  have  any  net  income  whatever,  bnt 
postponing  confirmation  of  the  sale  until 
May  12,  before  which  time  the  proceed- 
ings for  prohibition  were  begun. 

[520]  The  foreclosure  decree  of 
December  24,  1917,  provided  for  a 
first  offer  of  the  road  to  be  used  as 
a  common  carrier,  but  if  less  than 
$200,000  was  bid,  there  was  to  bo  a 
second  ofTer,  with  the  privilege  of  dis- 
mantling. If,  however,  the  bid  on  the 
second  offer  did  not  exceed  by  $100,000 
the  bid  under  the  first  ofTcr,  if  there  was 
one,  the  bid  under  the  first  offer  was  to 
be  accepted.  The  trustee  for  bondhold- 
ers was  authorized  to  use  the  indebted- 
ness of  the  company  in  bidding,  and  to 
apply  his  bid,  if  acceptel,  to  the  same, 
lliere  was  no  bid  on  the  first  offer,  and 
the  Assets  Realization  Company  bought 
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ttie  property  under  the  second.  The  pro- 
hibition is  against  confirming  the  sale, 
and  against  so  much  of  the  foreclosure 
decree  as  authorized  the  second  offer,  or 
dismantling  tlie  road.  The  ground  of 
decision  was  that,  in  the  absence  of  stat- 
ute, a  railroad  company  hab  no  rip^ht  to 
divert  its  property  to  other  uses  without 
the  consent  of  the  state,  and  that  the 
lower  court  had  no  jurisdiction  to  make 
the  prohibited  portion  of  the  decree  in  a 
proceeding  to  which  the  state  was  not  a 
party  until  after  the  decree  had  been 
made. 

It  is  not  questioned  that  the  lower 
court  had  jurisdiction  of  the  foreclosure, 
and  it  is  not  suggested  that  any  statute 
forbids  the  decree  that  was  made.  The 
decision  of  the  court  proceeds  upon  a 
doctrine  as  to  the  duty  of  the  railroad 
eompany, — again  a  duty  not  based  upon 
statute, — and  although  stated  in  terms  of 
jurisdiction,  depends  entirely  upon  a  de- 
termination of  what  the  rights  of  the 
eompany  are.  If  the  company  had  the 
right  to  stop  its  operations  and  disman- 
tle its  road,  we  do  not  understand  that 
it  is  doubted  that  the  decree  might  em- 
body that  right  in  its  order  of  sale.  If 
we  are  correct,  the  word  ** jurisdiction" 
must  not  prevent  a  further  consideration 
of  the  case.  Kenney  v.  Supreme  Lodge, 
L  O.  M.  252  U.  S.  411,  414,  415,  64 
L.  ed.  638,  640,  641,  40  Sup.  Ct.  Hep. 
371. 

Apart  from  statute  or  express  contract 
people  who  have  put  their  money  into  a 
railroad  are  not  bound  to  go  on  [521] 
with  it   at   a   loss   if   there   is  no   rea- 
sonable   prospect    of    profitable    opera- 
tion in  the  future.     Brooks-Scanlon  Co. 
V.    Railroad     Commission,     251     U.     S. 
396,  64   L.   ed.   323,    P.U.R.1920C,   579, 
40  Sup.  Ct.  Rep.  183.     No  implied  con- 
tract that  they  will  do  so  can  be  elic- 
ited from  the  mere  fact  that  they  have 
tecepted  a  charter  from  the  state,  and 
have  been  allowed  to  exercise  the  pow- 
er of   eminent   domain.      Suppose   that 
a  railroad    company    should    find    that 
its  road  was  a  failure,  it  could  not  make 
the  state  a   party   to   a  proceeding   for 
leave    to    stop,    and    whether    the    state 
Would  proceed  would  be  for  the  state  to 
decide.     The  only  remedy   of   the   com- 
pany would  be  to  stop ;  and  that  it  would 
have  a   riprht  to  do  without  the  consent 
of  the  state  if  the  facts  were  as  supposed. 
Purciiasers   of   the   road    by   foreclosure 
Would  have  the  same  right. 

But  the  foreclosure  was  not  a  proceed 
lag  in  rem,  and  could  confer  no  rights 
except  those  existing  in  the  mortgagor. 
A  purchaser  at  the  sale  would  acquire 
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all  such  right  as  the  mortgagor  had  to 
stop  operations,  whatever  words  were 
used  in  the  decree,  and,  whatever  the 
words,  would  get  no  more.  The  prohi- 
bition excluding  from  the  decree  the 
words  purporting  to  authorize  disman- 
tling the  road  did  not  cut  down  the  fu- 
ture purchaser's  rights,  any  more  than 
did  the  presence  of  those  words  enlarge 
them.  Therefore  the  action  of  the 
supreme  court  is  not  open  to  objection 
under  the  Constitution  of  the  United 
States,  although  it  may  be  that  it  hardly 
would  have  been  taken  if  the  authority 
to  dismantle  had  not  sounded  more  abso- 
lute than  it  could  be  in  fact,  considering 
the  nature  of  the  proceeding.  Without 
previous  statute  or  contract,  to  compel 
the  company  to  keep  on  at  a  loss  would 
be  an  unconstitutional  taking  of  its 
property.  But  the  prohibition  does  not 
compel  the  company  to  keep  on,  it  sim- 
ply excludes  a  form  of  authority  from 
the  decree  that  gives  the  illusion  of  a 
power  to  turn  the  property  to  other  uses 
that  cnnnot  be  settled  in  that  case. 

[522]  As  the  state  voluntarily  made 
itself  a  party  to  the  foreclosure  suit 
before  the  decree  went  into  effect,  as 
indeed  the  decree  never  has,  it  might 
seem  that  the  state  ought  to  be  bound 
in  a  way  that  otherwise  it  would 
not  be.  But  if,  in  a  revisory  pro- 
ceeding, the  higher  state  court  says 
that  the  state  should  not  be  bound, 
and  that  the  decree  was  wrong  in 
this  particular,  that  is  a  local  question 
with  which  we  have  nothing  to  do.  The 
result  is  that  although  the  state  court 
may  have  acted  on  questionable  or  er- 
roneous postulates,  there  is  nothing  in 
its  action  that  calls  for  a  reversal  of  its 
judgment. 

Writ  of  error  dismissed. 

Writ  of  certiorari  granted. 

Judgment  affirmed. 


RE  JAMES  THOMSON  MUIR,  Master  of 

the  Gleneden. 

(See  S.  C.  Reporter's  ed.  622-534.) 

Evidence  ^  Judicial  notice. 

1.  Whether  a  vessel  privately  owned 
was  in  the  public  service  and  imdcr  the 
control  of  the  British  government  as  an 
admiralty  transport  are  matters  not  within 
the  range  of  judicial  notice. 

[For  othor  criRps.  see  Evidence,  I.  d,  In  Digest 
Sup.  Ct.  1908.] 

Admiralty   ^   practice   —objections   on 
bolialf  of  foreign  government. 

2.  The  objection  that  a  vessel  libeled 
was  in   the  public  service  and   under  the 
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control  o!  the  British   government  as  an  Athanasios,  228  Fed.  558j  The  Haipo, 

admiralty    transport    ahould    be    presented  252  Fed.  627:  The  Ardriatio   (nnrfport- 

through  the  usual  official  channels   and  not  ^    jj   y.  L.  J.  Oct.  19,  1918) ;  The  CUv- 

by  supftestion  on  telialf  of  the  British  Em-  L^    _  r    H    A    —    9fi4  Pnil    97fl 

baasy.  i-resented  by  privaU  eounsel  appear-  ^^^'        y-  ^-  ^'       '  ^'^  *'ed,  J78. 

ioc  as  umici  curiie  There  is  not  any  qucation   but  that. 

Prohibition  -  ...andamixi  -  donbtfnl  on  the  facts  shown'by  the  suggestion  of 

Juristllctlon  bflow.  ^"^    British     timbassy,     the    steamship 

3.  Prohibition  or  mandamus  will  not  Qleneden    was    immune    from    process, 

issue  to  prevent  a  Federal  district  court  and  the  district  court  should  have  re- 

from    exercising    further    juriadietion,    and  leased  her  forthwith  on  that  representa- 

to  compel  it  to  undo  what  has  be^n  done,  in  tion 

a  suit  in  admiralty  against  a  British  steam-  The  Exchange  ».  AfPaddon,  7  Crancll, 

sh.p  privately  owned,  in  which  a  mere  aug-  ug   3  ^     j    287;  The  Boserii,  254  Prf^ 

gestion,    unsupported    by    proof,    was    pre-  ,-.'     ™.        „        ,'                  t       n  ^7,i,^ 

aented   on   behalf   of   the   firitish   Embassy  ^i    I?*  <,?«^^"«y°«*    b   ^JP^H 

by    private    counael    appearing    as    amici  P'^b-  64.  85  L.  J.  Prob.  N.  S.  153,  U4 

curite,  that  the  vessel  libeled   was  in  the  L.  T.  N.  S.  89,  33  Times  L.  B.  304,  60 

public  sci'virc  and  under  the  control  of  the  Sol.   Jo.  367;   The   Messicano,   32   TimM 

British  government  as  an  admiralty  trans-  L.    B.   619;    The   Erissos    (Lloyd's   last, 

port,  where  the  suit  is  still  in  the  inter-  Oct.  24,  1917);  The  Crimdon,  35  TimM 

locutory  ft  age  and  the  status  of  the  vessel  l.  B.  81;  Be  Indiana  Transp.  Co.  244  U. 

matL':f\a:ranS'inlinn['ra;;.:'"*''  "  ^:f%'\^-  ««»■  ^pS,  37  f P-  Ct.  W 

Itor  oiher   cases.   «.■«   I  To  hi  1,1  Hon.    II  ;   Man-  717;   Tucker   V.   Alexandroff,   183   U.   S. 

damns,  II.  c.  In  Digesi  Sup.  Ct,  190S.J  424,  446,  46  L.  ed.  264,  273,  22  Sup.  Ct 

tv      10    n  ■   ■     ti  ^ep.  195. 

'^"-  "'  ""8""'"  J  The  question  of  the   immunity  of  • 

Argued  January  7.  1B19.    Decided  January  '^fs^i     f'^"'     ""es'     can     be     properly 

XT,  11)21.  raised   on    an    agreement  such   as    that 

made  here,  to  give  a  bond  in  the  event 

PETITION  for  a  Writ  of  Prohibition  that  the  vessel  is  held  not  to  be  inununo. 

and/or    for   a    Writ   of    Mandamus  The  Roseric,  254  Fed.  154;  The  Criia- 

to    the    District    Court    of    the    United  don,  35  Times  L.  K.  82;  The  Florenw 

States  for  the  Eastern  District  of  New  H.  248  Fed.  1012. 

Vorlt  to  prevent  such  court  from  exer-  There  is  no  other  remedy. 

cising  further  jurisdiction,  and  to  com-  Montgomery    v.    Anderson,    21    How. 

pel  it  to  vacate  its  order  in  an  admiralty  396,  16  L.  ed.  160;  Cushing  v.  Laird,  107 

suit.     Bule  discharged  and  petition  dis-  U.  S.  69,  27  L.  ed.  391,  2  Sup.  Ct.  Rep. 

missed.  196;  McLiah  v.  Roff,  141  U.  S.  661,  35 

The  facts  are  stated  in  the  opinion.  L.  ed.  893,  12  Sup.  Ct.  Rep.  118;  Bender 

>T       I  1,      M     w    1                   J    .1.  ^'  Pennsylvania  Co.  148  U.  S.  502,  37 

f      ??■«            ?  p'^^^.i  L.  ed.  537,  13  Sup.  Ot.  Rep.  640;  Ho- 

cause,  and,  with  Messrs.  J.  Parker  Kir-  ,,„^^j       Haml,urg  American  Packet  Ca. 

lin  nnd  D.  M.  Tibbetts,  filed  a  brief  for  ^^g  y  g  geg,  37  L.  ed.  443,  13  Sup.  Ct 

petitioner.  Rep.  590;  The  Attualita,  152  C.  C.  A. 

Ihe  mc  hod  of  proving  the  status  of  ^g^-ggg  p^j,  909.  LouisiiUe  Trust  Co. 

the  Oleneden  as  a  Br.lish  public  ship  by  ^/Knott,  191  U.  S.  225,  48  L.  ed.  159, 

a  su^Kestion  li  ed  in  behalf  of  the  Brit-  24  Sup.  Ct.  Rep.  119;  United  States  V 

i:th    Lmbassy    by  _  counsel    appearmg  as  Conjrress  Constr.  Co.  222  U.  S.  199.  56 

amici  curim  was  in  accordance  with  the  l.  ^^    jga^  32  gup.  Ct.  Rep.  44;  United 

well-established  practice.  States  v.  Larkin,  208  U.  S.  333,  52  L.  ed. 

The     Rosenc,     254    Fed.     154;     The  517.  28  Sup.  Ct.  Bep.  417;  Fore  Eivw 

Note.-On    judicial     notice,    general  ^hiP  BIdg.Ca  v    Hagg,  219  US.  176, 

lv_see  nole  to  Olive  v.  State,  4  L.R.A.  ^^  h  t^"  ^^^V ^^Sup.  Ct  Rep.  185;  Male 

q?)  v.  Atchison,  T.  &  S.  F.  B.  Co.  240  U.  8. 

ks  to  when  mandamus  is  the  proper  ".  60  L.  ed.  544,  36  Sup    Ct.  Rep.  Ml; 

remedy,  generally-see  notes  to  United  }^«'»'-"»"  ][;  V"  J^'^'/L^'^^ 

States  ex  rel.  International  Contracting  ^70,   5,4.   45   L-   ed    314    324,  325    a 

Co.    V.   Lament,    39    L.    ed.   U.    S.    160;  Sup-  Ct.  Rep.  212;  The  Lu.gi,  230  Fed. 

M'Cluny  v.  SilUman,  4  L.  ed.  U.  S.  263;  *93;  The  Crimdon,  35  Times  L.  R,  81. 

Fleming  v.  Guthrie,  3  L.R.A.  54;  Bums-  The  relief  prayed  is  appropriate,  utd 

ville  Tump.  Co.  v.  State,  3  L.R.A.  265;  there  is  ample  precedent  for  it. 

State  ex  rel.  Charieston,  C.  &  C.  R.  Co.  Smith  v.  Whitney,  116  U.  S.  187,  29 

V.    Whitesides,    3    L.R.A.    777,   and    Ex  L.  ed.  601,  6  Sup.  Ct.  Rep.  57;  R«  Biee^ 

parte  Hum,  13  KR.A.  120.  155  U.  S.  396,  39  L.  ed.  198,  15  Sup.  Ct. 
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Bep.  149;  Re  New  York  &  P.  R.  S.  8.  Mr.    HomAr   L.    LoomiJi    ar^^ed    the 

Co.  155  U.  S.  523,  531,  39  L.  ed.  246,  cause,  and,  with  Messrs.  Joseph  A.  Bar- 

249,   15   Sup.   Ct.   Rep.  183 ;   Ex  parte  rett  and  J.  Alvis  Qrace,  filed  a  brief  for 

Easton,  95  U.  S.  68,  77,  24  L.  ed.  373,  respondent: 

376;  United  States  v.  Peters,  3  Dall.  121,  This  cause  of  action  arose  out  of  a 

1  L.  ed.  535;  The  Santissima  Trinidad,  collision  on  the  high  seas,  and  is,  there- 

7  Wheat.  283,  5  L.  ed.  454;  Re  Baiz,  fore,  communis  juris.     The  fact  that  it 

135  U.  S.  403,  34  L.  ed.  222,  10  Sup.  Ct.  was    between    foreigners    of    different 

Bep.  854;  Re  Cooper,  138  U.  S.  404,  34  nationality   would   not  have  warranted 

L.  ed.  993,  11  Sup.  Ct.  Rep.  289,  143  U.  the  court's  devesting  itself  of  its  juris- 

S.  472,  36  L.  ed.  232,  12  Sup.  Ct.  Rep.  diction. 

453;  Re  Indiana  Transp.  Co.  244  U.  S.  The   Belgenland,   114   U.   S.   355,   29 

466,  61  L.  ed.  1253,  37  Sup.  Ct.  Rep.  717 ;  L.   ed.  152,  5   Sup.  Ct.  Rep.  869 ;  The 

Virginia   v.   Rives,   100   U.    S.   313,  25  Maggie  Hammond,  9  Wall.  435,  19  L.  ed. 

L.  ed.  667,  3  Am.  Crim.  Rep.  524;  Ex  772;  The  Attualita,  152  C.  C.  A.  43,  238 

parte  Harding,  219  U.  S.  363,  373,  55  Fed.  909;  Bernhard  v.  Greene,  3  Sawy. 

L.  ed.  252,  255,  37  L.R.A.(N.S.)  392,  31  235,  Fed.  Cas.  No.  1,349;  Mason  v.  The 

Sup.    Ct.    Rep.    324;    Re    Metropolitan  Blaireau,  2  Cranch,  239,  263,  2  L.  ed. 

Trust  Co.  218  U.  S.  312,  54  L.  ed.  1051,  266,  275. 

31  Sup.  Ct.  Rep.  18;  Ex  parte  Metropol-  A  ship  causing  damage  is  herself  con- 

itan  Water  Co.  220  U.  S.  539,  55  L.  ed.  sidered  the  wrongdoer,  liable  herself  for 

575,  31  Sup.  Ct.  Rep.  600.  the   tort,   and,   on   commission    tbp.reof, 

Messrs.    Frederic    E.    Coudert    and  {'^'^dened   eo  instanti  with  a  maritime 

How«d  Thayer  Klngsbnry.   by  special  'he%xterof  thrdamL^Ltol^^^^^^ 

leave   argued  the  cause  and  filed  a  brief  ^^f^ZlMe^rvTA^;  45 

on  behalf  of  the  British  Embassy:  ^     ^    ^^   21  Sup.  Ct.  Rep.  684;  The 

The  suggestion  of  .inmunity  by  coun-  j^    ^  g  '           jP^  ^  g  ^^3     g  '^  ^ 

Ml  for  the  Brit^h  Lmbassy  is  a  proper  ggg    jg    g         ^^    j^        ^'  ^^^^ 

f .    i      S'-^f^f*"^!'  'tf  's  «»°fl««»^«   Troop,  157  U.  S.  386,  39  L.  ed.  742,  15 
«8  to  the  ottcial  facts  thus  stated  g      ^^     ^       ggg    ^^     ^^^      ^  ',p^ 

<!^«l   r^-T    ^    1QQ %q|-     %    I^-    Clara,  23  Wall.  1,  23  L.  ed.  146;  The 

M    tI'    i «  ■       •       'J^  It-  ^A  ^^-    China,  7  Wall.  53, 19  L.  ed.  67. 

83;  The  Athanasios,  228  Fed.  558;  The       t>  Jm.-  *  u^  u  «  j   *     ^u-..  * 

Maipo,  252  Fed.  627;  The  Adriatic,  N.  ,  ^,1,*'"r?Z"^L  ^''J^^^'f  to  object 

Y.   L   J.    Oct.   19,   1918;    The   Rosiric,  "  t^^i'}<^^.  that  the  district  judge,  on 

254  Fed.  154:  Cankdian  Car  &  Foundr^  ">«   admisH.nn   of   counsel    arguing   for 

o           A—     •         n       n     o-o  17  J    iro  the  sujrgestion,  and  on  the  facts  before 

Co.  V.  American  Can  Co.  2o3  Fed.  152;  »,;_    ^^^  u«m  %u-f  .u«  ni.^.^««  ;„  «^f 

Dupont 

851 

Cranch, 

DeArangoiV  5    Duer     645.    The    Sap-    to^^JjanXTourVs^aUenronTo'tire^crr 

phire,  11  Wall.  164,  167,  20  L.  ed.  127,        .  forward   and  to  ask  the  court  to  ex- 

130:   Tucker  v.  Alexandroff,  183  U.   S.    ^-  forward,  ana  to  asK  tne  court  10  ex 

MA   A  ax      J   c^aA   00  o       ni.  t>       -inK     amine    into    the    facts,    and    determine 

«4,  46  L.  ed  264  22  Sup  ct.  Rep.  195;    ^j,^^^^^  ^^^^   ^^^^^   ^Jj^^^^^   ^ 

Hall,  InteraationalLaw   §44;ThePiz-  f„u„d„tio„   f„  the  claim  advanced   in 

Jarro  v.  Matthias,  10  N.  Y.  Leg.  Obs.  ^»     an«rc»oQf inn 

97,   Fed.   Cas    No.   11199;    The   Parl^       SoXSoTina  v.  Wesley,  155  U.  S. 

Tt    N    ri^  VwP^k    R.n    642    A  ^^2,  39  L.  ed.  254,  15  Sup.  Ct.  Rep.  230; 

A      •J^*    T    n'  ^qT^^I    n^'A      \i  Tindal   v.   Weslev,   167   U.    S.   204,   42 

Asp.  Mar.  L  Cas.  234;  The  Crimdon,  35  ^  ^^  ^37^  yj  g^p   Ct.  Rep.  770;  United 

limes  L..  K.  81.  S^^^gg  ^   Lgg   jQg  ^    g    ^gg  27  L.  ed. 

This  court  has  power  to  grant  appro-  yj^   ^  g„     ^t.  Rep.  240;  The  Exchange 

priate    relief    m    this    proceeding,    and  ^    MTaddon,  7   Cranch,  116,  3  L.  ed. 

such  relief  is  necessary  to  meet  the  sit-  287;  Long  v.  The  Tampico,  16  Fed.  491. 

»^°^*  J-        m-           /-I     o>i>i  TT  o    AB^a  The  course  pursued  below  was  indeed 

Re  Indiana  Transp.  Co.  244  U.  S.  456,  ^^  j,     in-egular,  if  not  actually  forbid- 

ei  L.  ed.  1253,  37  Sup.  Ct.  Rep.  717;  ^^^    J'         b       ,                         j 

United  States  v.  Peters,  3  Dall.  121,  1  rp^g  ^^^^^  3  y^^eat.  435,  446,  4  L.  ed. 

L  ed.  535;  Re  Metropolitan  Trust  Co.  428,  431 ;  The  Florence  H.  248  Fed.  1012. 
218  U.  S.  312,  54  L.  ed.  1051,  31  Sup.  Ct. 

Eep.  18;  Ex  parte  Metropolitan  Water  .   Mr.  Justice  Van  Devanter  delivered 

Co.  220  U.  S.  539,  546,  55  L.  ed.  575,  the  opinion  of  the  court: 

31  Sup.  Ct.  Rep.  600.  On   July   28,   1917,   the   Gleneden^  tv 

•ft  li.  Cd.  «5  ^^^ 
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British  steamship  privately  owned,  and 
the  Giuseppe  Verdi,  an  Italian  steamship 
similarly  owned,  came  into  collision  in 
the  Qulf  of  Lyons,  both  being  seriously 
damaged.  November  7,  1918,  the  British 
owner  of  the  Qleneden  commenced  a  suit 
in  rem  in  admiralty  against  the  Giuseppe 
Verdi  in  the  district  court  for  the  dis- 
trict of  New  Jersey,  to  recover  damages 
oeeasioned  by  the  collision;  and  a  few 
days  later  the  Italian  owner  of  the 
Giuseppe  Verdi  commenced  a  like  suit 
against  the  Gleneden  in  the  district  court 
for  the  eastern  district  of  New  York. 
The  libel  in  each  suit  attributed  the  col- 
lision entirely  to  negligence  of  servants 
and  agents  of  the  owner  of  the  vessel 
libeled,  it  being  alleged  that  she  was  in 
their  charge  at  the  time.  When  the  suits 
were  begun  the  vessels  were  within  the 
waters  of  the  United  States,  and  each 
was  within  the  particular  district  where 
libeled. 

The  proceedings  in  the  suit  against  the 
Gleneden  are  of  immediate  concern. 
After  process  issued  and  the  vessel  was 
arrested,  private  counsel  for  the  Britisli 
Embassy  in  Washington,  appearing  as 
amici  curiao,  presented  to  the  court  a 
suggestion  in  writing  to  the  effect  that 
the  process  under  which  the  vessel  was 
arrested  should  be  quaslied  and  jurisdic- 
tion over  her  declined,  because,  as  was 
alleged,  "the  said  vessel  is  an  admiralty 
transport  in  the  service  of  tlie  British 
government  by  virtue  of  a  requisition 
from  the  Lords  Conmiissioners  of  the 
[528]  Admiralty,  and  is  engaged  in 
the  business  of  the  British  govern- 
ment, and  under  its  exclusive  direc- 
tion and  control,  and  is  under  orders 
from  the  British  Admiralty  to  sail 
from  the  port  of  New  York  on  or 
about  November  25,  1918,  to  carry  a  car- 
go of  wheat  belonging  and  consigned  to 
the  British  government*/'  because  the 
court  ''should  not  exercise  jurisdiction 
over  a  vessel  in  the  service  of  a  cobelliger- 
ent  foreign  government;"  and  because 
"the  British  courts  have  refused  to  exer- 
cise jurisdiction  over  vessels  in  govern- 
ropnt  service,  whether  of  the  British  gov- 
ernment or  of  allied  governments,  in  the 
present  war,  and  that  by  comity  the 
courts  of  the  United  States  should  in  like 
manner  decline  to  exercise  jurisdiction 
over  vessels  in  the  service  of  the  British 
government."  An  affidavit  of  the  master 
of  the  vessel,  affirming  the  truth  of  much 
that  was  alleged,  accompanied  the  sug- 
gestion. The  libellant,  being  cited  to 
show  cause  why  the  suggestion  should 
not  be  acceded  to,  responded  by  object- 
ing that  it  was  not  presented  through 
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official  ehannels  of  the  United  Statss,  and 
by  denying  that  the  facts  were  as  idleged. 
A  hearing  on  the  suggestion  was  had,  in 
which  the  libellant  and  counsel  for  the 
British  Embassy  participated, — the  latter 
only  as  amici  curis, — ^and  at  which  the 
owner  of  the  Gleneden  was  represented 
informally,  without  an  appearance.     In 
the  course  of  the  hearing  counsel  for  tbe 
libellant  called  on  the  others  to  submit 
proof  in  support  of  the  allegations  in  the 
suggestion,   particularly  to  produce   the 
ship's    articles    and    other    instruments 
bearing  on  the  suggested  public  status  of 
the  vessel,  and  to  present  the  master  for 
examination;  but  both  the  counsel  for  the 
British  Embassy  and  the  representative 
of  the  owner  refused  to  do  any  of  these 
things,  and  insisted  that  the  court  was 
bound,  on  the  mere  assertion  of  the  claim 
of  immunity,  to  quash  the  process  and 
release    the    vessel.     The   libellant    pro- 
duced the  libel  in  the  suit  against   the 
Giuseppe  Verdi,  depositions  given  in  that 
suit   by   the   [520]    master  and  other 
officers   of  the   Gleneden,   a   certificate 
from    the     customs     officers     in     New 
York,    showing    the   report    and    entry 
of   the   Gleneden   on    her   arrival,   and 
other  evidence,  all  tending  measurably 
to    show    that    the   vessel   was   operat- 
ed by  her  owner  under  a  charter  par- 
ty   whereby    the    owner    was    to    keep 
her    properly    manned,    furnished,    and 
equipped,   was   to   assume   any   liability 
arising  from    negligent   navigation,    and 
was  to  bear  all  loss,  injury,  or  damages 
arising  from  dangers  of  the  sea,  includ- 
ing collision.    ''On  all  the  facts*'  thus  put 
before  it,  the  court  found  that  ''the  Glen- 
eden was  owned  by  and  was  still  in  the 
beneficial    possession    of    the    Gleneden 
Steamship  Company,  Limited,  a  private 
British    corporation,    who,    through    its 
servants,  was  in  the  actual  control  of  the 
steamer    and    of    her    navigation,    but 
engaged  in  performing  certain  more  or 
less  public  services  for  the  British  Crown 
under  a  contractual  arrangement  amount- 
ing to  the  usual  or  government  form  of 
time  charter  party."    The  court  "decided 
accordingly  that  the  Gleneden  was  not  a 
public  ship   in  the  sense  that  she  was 
either  a  government  agency  or  entitled  to 
immunity;''  and  the  suggestion  was  over- 
ruled and  an  order  was  entered  to  the 
effect  that  the  vessel  would  be  released 
only  on  the  giving  of  a  bond  by  the  own- 
er, securing  the  claim  in  litigation,  or  a 
bond  to  the  marshal,  conditioned  for  the 
return  of  the  vessel  when  that  could  be 
done  consistently  with  the  asserted  needs 
of  the  British  government. 
Afterwards,  on  November  29,  1918,  the 
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master,  appearing  speciaUy  for  the  in- 
terest of  the  owner  and  for  the  purpose 
of  objecting  to  the  arrest  and  detention 
of  the  vesMl,  interposed  a  special  claim 
to  the  effect  that  the  Gleneden  Steamship 
Cinnpany,  Limited,  was  the  true  and  sole 
owner  of  the  vessel,  and  he,  as  master, 
was  her  true  and  lawful  bailee;  and  also 
interposed  therewith  a  peremptory  ex- 
ception to  the  jurisdiction  of  the  court 
on  the  grounds  taken  in  the  suggestion 
on  behalf  of  the  British  Embassy.  This 
claim  and  exception  concluded  [580] 
with  a  prayer  that  the  process  be 
quashed  and  the  vessel  released.  The 
exception  was  not  set  down  for  hear- 
ing and  remains  undisposed  of.  There 
was  no  appearance  by  either  the  own- 
er or  the  master  save  as  just  stated; 
nor  was  there  any  appearance  by  the 
British  government  or  by  any  repre- 
sentative of  that  government  other 
than  through  the  suggestion  which  coun- 
sel for  the  Embassy  in  Washington 
presented  as  amici  curio;. 

After  filing  the  special  claim  and  ex- 
ception, the  master  applied  to  the  circuit 
eourt  of  appieals  for  the  second  circuit 
for  writs  of  prohibition  and  mandamus 
preventing  the  district  court  from  exer- 
eising  further  jurisdiction,  and  com- 
manding it  to  undo  what  had  been  done; 
but  the  application  was  denied  for  rea- 
sons which  need  not  be  noticed  now.  166 
C.  C.  A.  352,  255  Fed.  24. 

A  few  days  later  an  arrangement  was 
effected  whereby  an  acceptable  surety 
company  undertook  to  enter  into  and  file 
a  stipulation  for  value  in  the  usual  form 
and  in  a  sum  to  be  named  by  the  libel- 
lant,  not  exceeding  $450,000,  unless,  on 
an  intended  application  to  this  court  for 
a  writ  of  prohibition,  the  vessel  should  be 
held  immune  from  the  process  under 
which  she  was  arrested  and  detained. 
Following  that  arrangement,  on  Decem- 
ber 10,  1918,  the  district  court  entered 
the  following  order: 

"On  the  annexed  agreement  for  secu- 
rity, and  consent  of  the  proctors  for  the 
libellant  herein,  and  the  record  herein, 
it  is 

Ordered  that,  in  order  to  prevent  fur- 
ther delay  and  expense,  the  steamship 
Oleneden  be  and  she  hereby  is  allowed 
to  proceed  on  her  voyage  and  leave  the 
physical  custody  of  the  marshal  of  the 
eastern  district  of  New  York,  provided, 
however,  that  this  order  does  not  and 
diall  not  be  deemed  to  constitute  any 
withdrawal  or  quashing  of  the  writ  of 
arrest;  and  it  is 

Further  ordered  that  all  proceedings 

herein  be  stayed  and  special  claimant's 
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or  libellant's  time  to  file  any  other  [Ml] 
or  further  papers  herein  be  extended  to 
and  including  the  23d  day  of  Decemb^, 
1918,  and  in  case  application  is  made  for 
a  writ  of  prohibition  to  the  Supreme 
Court  on  or  before  Decemb^  23d,  1918, 
all  proceedings  herein  be  stayed  and  the 
time  of  the  special  claimant  or  of  the 
libellant  to  file  any  other  or  further 
papers  herein  be  extended  until  ten  (10) 
days  after  the  entry  and  service  of  an 
order  or  decree  on  the  final  decision  of 
the  United  States  Supreme  Court  on  the 
said  writ  of  prohibition.'' 

The  master  thereupon  asked  leave  of 
this  court  to  file  a  petition  for  a  writ  of 
prohibition  preventing  the  district  court 
from  proceeding  with  the  suit,  and  from 
interfering  with  the  Qleneden  in  any 
manner,  and  for  a  writ  of  mandamus  di- 
recting that  court  to  vacate  the  order 
made  when  the  suggestion  on  behalf  of 
the  British  Embassy  was  overruled,  and 
to  enter  an  order  releasing  the  vessel 
without  requiring  security, — the  grounds 
advanced  in  the  petition  being  essentially 
a  repetition  of  those  embodied  in  the 
suggestion  of  counsel  for  the  British  Em- 
bassy. The  requested  leave  was  given,  a 
rule  to'  show  cause  was  issued,  a  return 
was  made  by  the  district  judge,  and 
counsel  have  been  heard.  Whether,  on 
the  case  thus  made,  either  of  the  writs 
should  be  granted,  is  the  matter  to  be 
decided. 

The  principal  question  sought  to  be 
presented — whether  the  Qleneden  is 
such  a  public  vessel  of  the  British  gov- 
ernment as  to  be  exempt  from  arrest  in 
a  civil  suit  in  rem  in  admiralty  in  a 
court  of  the  United  States — is  one  of 
obvious  delicacy  and  importance.  No 
decision  by  this  court  up  to  this  time  can 
be  said  to  answer  it.  The  nearest  ap- 
proach is  in  the  casa  of  The  Exchange 
V.  M'Faddon,  7  Cranch,  116,  3  L.  ed. 
287,  where  an  armed  ship  of  war,  owned, 
manned,  and  controlled  by  a  foreign  gov- 
ernment at  peace  with  the  United  States, 
was  held  to  be  so  exempt.  To  apply  the 
principle  or  doctrine  of  that  decision  to 
the  Gleneden  would  be  [532]  taking  a 
long  step,  and  the  present  posture  of  this 
litigation  is  such  that  we  find  no  occasion 
to  consider  whether  there  is  proper  war- 
rant for  taking  it. 

It  is  conceded  that  the  Gleneden  is  not 
an  armed  ship  of  war,  and  that  she  is 
not  owned  by  a  foreign  government,  but 
by  a  private  corporation.  In  a  sense 
she  may  be  temporarily  in  the  service 
and  under  the  control  of  the  British 
government,  but  the  nature  and  extent 
of  that  service  and  eontrol  are  left  in 
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uncertainty  by  the  proofs,  although  the 
facts  evidently  are  susceptible  of  being 
definitely  shown. 

Prima  facie  the  district  court  had  ju- 
risdiction of  the  suit  and  the  vessel  (The 
Belgenland,  114  U.  8.  355,  368,  369,  29 
L.  ed.  152,  157,  5  Sup.  Ct.  Rep.  860); 
and  to  call  that  jurisdiction  in  question 
was  to  assume  the  burden  of  showing 
what  was  in  the  way  of  its  existence  or 
exertion.  Merely  to  allege  that  the  ves- 
sel was  in  the  public  service,  and  under 
the  control  of  the  British  government  as 
an  admiralty  transport,  was  not  enough. 
These  were  matters  which  were  not  with- 
in the  range  of  judicial  notice,  and  need- 
ed to  be  established  in  an  appropriate 
way.  They  were  not  specially  within 
the  knowledge  of  the  libellant,  nor  did 
it  have  any  superior  means  of  showing 
the  real  facts.  Thus  from  every  point 
of  view  it  was  incumbent  on  those  who 
called  the  jurisdiction  in  question  to  pro- 
duce whatever  proof  was  needed  to  sus- 
tain their  challenge. 

As  of  right  the  British  government 
was  entitled  to  appear  in  the  suit,  to 
propound  its  claim  to  the  vessel,  and  to 
raise  the  jurisdictional  question.  The 
Sapphire,  11  Wall.  164,  167,  20  L.  ed. 
127,  130;  The  Santissima  Trinidad,  7 
Wheat.  283,  353,  5  L.  ed.  454,  471;  Co- 
lombia V.  Cauca  Co.  190  U.  S.  524,  47 
L.  ed.  1159,  23  Sup.  Ct.  Rep.  704.  Or, 
with  its  sanction,  its  accredited  and 
recognized  representative  might  have  a])- 
peared  and  have  taken  the  same  steps  in 
its  interest.  The  Anne,  3  Wheat.  435, 
445,  446,  4  L.  ed.  428,  430,  431.  And,  if 
there  was  objection  to  appearing  as  a 
suitor  in  a  foreign  court,  it  was  open  to 
that  government  to  make  the  asserted 
[533]  public  status  and  immunity  of 
the  vessel  the  subject  of  diplomatic  rep- 
sentations  to  the  eyd  that,  if  that  claim 
was  recognized  by  the  Executive  Depart- 
ment of  this  government,  it  might  be  set 
forth  and  supported  in  an  appropriate 
suggestion  to  the  court  by  the  Attorney 
General,  or  some  law  officer  acting  under 
his  direction.  Ketland  v.  The  Cassius,  2 
Dall.  305,  1  L.  ed.  418,  Fed.  Cas.  No. 
7,743;  The  Exchange  v.  M'Faddon,  7 
Cranch.  116,  3  L.  ed.  287,  s.  c.  Fed.  Cas. 
No.  8,786;  The  Pizarro  v.  Matthias,  10 
N.  Y.  Leg.  Obs.  97,  Fed.  Cas.  No.  11,199 ; 
The  Constitution,  L.  R.  4  Prob.  Div.  39, 
48  L.  J.  Prob.  N,  S.  13,  40  L.  T.  N.  S. 
219,  27  Week.  Rep.  739,  4  Asp.  Mar.  L. 
Cas.  79;  The  Parlement  Beige,  L.  R.  4 
Prob.  Div.  129,  s.  c.  L.  R.  5  Prob.  Div. 
197,  42  L.  T.  N.  S.  273,  28  Week.  Rep. 
642,  4  Asp.  Mar.  L.  Cas.  234. 

But  none  of  these  courses.. was  fol- 
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lowed.  The  suggestion  on  behalf  of  the 
British  Embassy  was  presented  by  pri- 
vate counsel  appearing  as  amici  curiaB, 
and  not  through  the  usual  official  chan* 
nels.  This  was  a  marked  departure 
from  what  theretofore  had  been  reoog'- 
nized  as  the  correct  practice  (see  eases 
last  cited) ;  and  in  our  opinion  the  libel- 
Ian  t's  objection  to  it  was  well  taken. 
The  reasons  underlying  that  practice  are 
as  applicable  and  cogent  now  as  in  the 
beginning,  and  are  sufficiently  indicated 
by  observing  that  it  makes  for  better  in- 
ternational relations,  conforms  to  diplo- 
matic usage  in  other  matters,  accords  to 
the  Executive  Department  the  respect 
rightly  due  to  it,  and  tends  to  promote 
harmony  of  action  and  uniformity  of  de- 
cision. See  United  States  v.  Lee,  106  U. 
S.  196,  209,  27  L.  ed.  171,  177, 1  Sup.  Ct. 
Rep.  240.  Of  course,  the  suggestion  as 
made  could  not  be  given  the  consideration 
and  weight  claimed  for  it. 

From  all  that  has  been  said  it  is 
apparent  that  the  status  of  the  Qleneden, 
judged  in  the  light  of  what  was  done  and 
shown  in  the  district  court,  is  at  best 
doubtful  and  uncertain,  both  as  matter 
of  fact  and  in  point  of  law.  The  juris- 
diction of  that  court  is  correspondingly 
in  doubt,  for  it  turns  on  the  status  of  tlie 
vessel.  The  suit  is  still  in  the  interlocu- 
tory stage.  The  court  may  take  up 
again  the  question  of  its  jurbdiction. 
If  it  does,  the  inquiry  may  proceed  on 
other  lines  and  the  facts  may  be  brought 
out  more  fully  than  before.  In  addition, 
the  question  [534]  may  be  re-examined 
in  regular  course  on  an  appeal  from  the 
final  decree. 

The  power  of  this  court,  under  §  234 
of  the  Judicial  Code,  to  issue  writs  of 
prohibition  to  the  district  courts,  when 
proceeding  as  courts  of  admiralty,  to 
prevent  an  unlawful  assumption  or  ex- 
ercise of  jurisdiction,  is  not  debatable^ 
But  this  power,  like  others,  is  to  be  ex- 
erted in  accordance  with  principlei 
which  are  well  settled.  In  some  in- 
stances, as  where  the  absence  of  jurift- 
diction  is  plain,  the  writ  goes  as  a  mat- 
ter of  right.  Ex  parte  Phenix  Ins.  Co. 
118  U.  S.  610,  626,  30  L.  ed.  274,  280,  7 
Sup.  Ct.  Rep.  215;  Ex  parte  Indians 
Transp.  Co.  244  U.  S.  456,  61  L.  ed. 
1253,  37  Sup.  Ct.  Rep.  717.  In  otbei% 
as  where  the  existence  or  absence  of  ju- 
risdiction is  in  doubt,  the  granting  or  re- 
fusal of  the  writ  is  discretionary.  Be 
Cooper,  143  U.  S.  472,  485,  36  L.  ed. 
232,  12  Sup.  Ct.  Rep.  453 ;  Re  New  YoA 
&  P.  R.  S.  S.  Co.  155  U.  S.  523,  531,  30 
L.  ed.  246,  249,  15  Sup.  Ct.  Rep.  183; 

iRe  Alix,  166  U.  S.  136,  41  L.  ed.  948» 
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17  Sup.  Ct.  Rep.  522.    And  see  Ex  parte  'or  the  through  trains,  and  to  more  the 

Gordon,  104  U.  S.  515,  518,  519,  26  L.  ed.  ^\^^   1^  mi^es   farther,   with   consequent 

W7,  42  L.  J.  Q.  B.  N.  S.  75,  28  L.  T.       Digest  Sup.  Ct  1908.] 
N.  S.  190,  21  Week.  Rep.  437. 

Here  the  most  that  can  be  said  against  [No.  117.] 

the  District  Court's  jurisdiction  is  that 

it  is  in  doubt;  and  in  other  respects  the  Submitted  December  9,  1920.  Decided  Jan* 
situation  is  such  that  we  deem  it  a  prop-  uary  17,  1021. 

er  exercise  of  discretion  to  refuse  the 

writ.  Nothing  need  be  added  to  show  ijj  ERROR  to  the  Supreme  Court  of 
that  the  request  for  a  writ  of  mandamus  1  the  State  of  Missouri  to  review  a 
is  on  no  better  footing.  Re  Morrison,  judgment  which  affirmed  a  judgment  of 
147  U.  S.  14,  26,  37  L.  ed.  60,  65,  13  the  Circuit  Court  of  Cole  County,  in 
Sup.  Ct.  Rep.  246;  Re  Oklahoma,  220  that  stete,  upholding  an  order  of  the 
U.  S.  191,  209,  55  L.  ed.  431,  435,  31  gtate  Public  Service  Commission  direct- 
Sup.  Ct.  Rep.  426;  Ex  parte  Roe,  234  \ng  a  rerouting  of  interstate  passenger 
U.  S.  70,  58  L.  ed.  1217,  34  Sup.  Ct.  trains.  Reversed  and  remanded  for 
Rep.  722.  further  proceedings. 

Rule  discharged  and  petition  dismissed.       See  same  case   below,  277  Mo.   264, 

P.U.R.1919D,  185,  210  S.  W.  72. 

'  The  facts  are  stated  in  the  opinion. 

[5351    ST.  LOUIS  &  SAN  FRANCISCO       Messrs.  William  P.  Evans  and  Edward 

RAILWAY  COMPANY,  Plff.  in  Err.,  T.  Miller  submitted  the  cause  for  plain- 

V.  tiff  in  error: 

PUBLIC  SERVICE  COMMISSION  OF  THE       The  order  of  the  defendant  in  error, 

STATE  OF  MISSOURL  affirmed  by  the  supreme  court  of  Mis- 

o      fl    ^    n        i.    .      J    roe    «•* «  souri,  constitutes  a  regulation  of,  an  in- 

(See  S.  C.  Reporters  ed.  635-537.)  terference  with,  and  an  undue  burden 

« ^^^       „*->*^  -^«„i->#i««       ^A*^.,»  upon,  interstate  commerce. 

Commerce  —  state  re^culation  —  detour      ^y,,.'     •    ri   r*    r»  tm-  -mo  tt    « 

of  through  passenger  trains  -  etop  ,  J,"!.^^!^  ^;   .V.i^®.\7o^"*^^*^'r.^^^  ^V.?' 

at  designated  town.  1"*^  41  L.  ed.  107, 16  Sup.  Ct.  Rep.  1096; 

A  railway  company  cannot,  consist-  McNeill   v.   Southern   R.  Co.  202  U.   S. 

ently    with    the    commerce    clause    of    the  543,  50  L.  ed.  1142,  26  Sup.  Ct.  Rep.  722; 

Federal  Constitution,  be  required  to  detour  Atlantic  Coast  Line  R.  Co.  v.  Wharton, 

its  two   through   interstate  day  passenger  207  U.  8.  328,  52  L.  ed.  230,  28  Sup.  Ct. 

rams  via  a  city  of  some  4^00  inhabitants,  r        jgl;  Herndon  v.  Chicago,  R.  1.  & 

mstead  of  running  such  trains  over  a  cut-  p  v>    p^'  oiq  tt    c    -iq»^    fia  t     ^a    a^n 

off  forming  a  part  of  the  main  line,  where  ^'  \  ^^^  218  U.  S.  135,  54  L.  ed.  970, 

Buch  city  is  otherwise  served   by  fourteen  ^"    ^"P-    ^*-    *^®P-    ^^^'^    Kansas    City 

local  daily  passenger  trains,  seven  each  way,  Southern  R.  Co.  v.  Kaw  Valley  Drain- 

and  where  to  make  the  detour  will  require  age  Dist.  233  U.  8.  75,  58  L.  ed.  857,  34 

the  railway  company  to  maintain  16  more  Sup.  Ct.  Rep.  564;  Chicago,  B.  &  Q.  R. 

miles  of  track  at  the  high  standard  essential  Co.  v.   Railroad  Commission,  237  U.   S. 

^ w-.*^ _rk — ZTZ TT' 7"^7'""  220,  59  L.  ed.  926,  P.U.R.1915C,  309,  35 

Note.-jOn  state  regulation  of  inter-  g  ^    ^     ^        .^^     ^^^^^  Northern  R. 

V^!^  ?^  l""  w^p^'T^^''''^'^^'' T*  p  i"*  Co%.   Minnesota,   238    U.    S.    340,   59 

in7        -1  ni  ,      1!^'       r         li  L.  ed.  1337,  P.U.R.1915D,  701,  35  Sup 

5  *-^  oiT^'*^^%f%'^i?«-  ""'  ^''''''  Ct.  Rep.  753;  Cleveland,  C.  C.  &  St.  L. 

sylvania,  29  L.  ed   U.  S.  158.  ^  ^^  ^  j^j.^^j     ^77  ^/g  ^^^  ^  j^  ^^ 

On  state  regulation.of  stops  of  inter-  g^^g    go  Sup.  Ct.  Rep.  722;  Mississippi 

state  paj«enger  and  mail  trains-see  ^  fcommis^ion  v.  Illinois  C.  R.  Co.  203 
notes  to  Gulf,  C.  &  S.  F.  R.  Co.  v.  Tex- 


On    power    to    compel    stoppage    of  Mt.  James  D.  lindsay  submitted  the 

tmins  at  stations — see  notes  to  Peterson  cause  for  defendant  in  error.     Mr.  R. 

7.  State,  14  L.R.A.(N.=S.)  293;  Minneap-  Perry  Spencer  was  on  the  brief: 

olis,    St.   P.   &   S.   Ste.   M.   R.    Co.   17  The  order  of  the  Commission  is  a  re- 

L.R.A.(N.S.)  821;  St.  Louis  &  S.  F.  R.  quirement     necessary     and     reasonably 

Co.  V.  Langer,  44  L.R.A.(N.S.)  478,  and  adapted  to  the  attainment  of  proper  lo- 

Missouri,  K.  &  T.  R.  Co.  v.  State,  29  cal  service  and  facilities  not  otherwise 

L.R.A.(N.S.)  159.  adequately  provided  by  plaintiff,  and  is 

•5  Ti.  ed.  ^^^ 
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not  a  regulation  of,  an  interference 
with,  or  an  undue  burden  upon,  inter- 
state commerce. 

Lake  Shore  &  M.  S.  R.  Co.  v.  Ohio, 
173  U.  S.  285,  43  L.  ed.  702,  19  Sup.  Ct. 
Rep.  465;  Houston  k  T.  C.  R.  Co.  v. 
Mayes,  201  U.  S.  321,  50  L.  ed.  772,  26 
Sup.  Ut.  Rep.  491;  Atlantic  Coast  Line 
R.  Co.  V.  North  Carolina  Corp.  Commis- 
sion, 206  U.  S.  1,  51  L.  ed.  933,  27  Sup. 
Ct.  Rep.  585,  11  Ann.  Cas.  398;  Missis- 
sippi R.  Commission  v.  Illinois  C.  R.  Co. 
203  U.  8.  335,  51  L.  ed.  209,  27  Sup.  Ct. 
Rep.  90;  Atlantic  Coast  Line  R.  Co.  v. 
Wharton,  207  U.  S.  328,  52  L.  ed.  230, 
28  Sup.  Ct.  Rep.  121 ;  Missouri  P.  R.  Co. 
y.  Kansas,  216  U.  S.  262,  54  L.  ed.  472, 
30  Sup.  Ct.  Rep.  330;  Chicago,  B.  &  Q. 
R.  Co.  V.  Railroad  Commission,  237  U. 
S.  220,  59  L.  ed.  926,  P.U.R.1915C,  309, 
35  Sup.  Ct.  Rep.  560;  Mississippi  R. 
Commission  v.  Mobile  &  0.  R.  Co.  244 
U.  S.  388,  61  L.  ed.  1216,  37  Sup.  Ct. 
Rep.  602;  Missouri,  K.  &  T.  R.  Co.  v. 
Texas,  245  U.  S.  484,  62  L.  ed.  419, 
L.R.A.1918C,  535,  P.U.I1.1918B,  602,  38 
Sup.  Ct.  Rep.  178;  Gulf,  C.  &  S.  F.  R. 
Co.  V.  Texas,  246  U.  S.  58,  62  L.  ed. 
574,  38  Sup.  Ct.  Rep.  236. 

Mr.  Justice  McReynolds  delivered  the 
opinion  of  the  court: 

Plaintiff  in  error's  main  line  extends 
from  St.  Louis  to  Memphis, — 305  miles. 
As  originally  constructed  it  turned  shar^j- 
ly  southeastward  at  Hayti,  Missouri, — 
220  miles  from  St.  Louis, — ran  thence  7 
miles  to  Caruthersville,  a  city  of  four 
thousand  people^  thence  southwestward  9 
miles  to  Grassy  Bayou,  and  thence  south. 
A  "cut-off"  between  Hayti  and  Grassy 
Bayou — 6  miles — became  part  of  the 
main  line  in  1904,  and  thereafter  through 
freight  and  night  passenger  trains  passed 
that  way.  The  through  day  passenger 
trains — ^Nos.  801  and  802 — continued  to 
[536]  move  along  the  old  line  until 
August,  1913,  when  they  were  routed 
over  the  "cut-off.''  At  the  same  time 
two  new  daily  passenger  trains  were 
put  on  and  operated  between  Blythe- 
ville,  Arkansas,  and  Cape  (Hrardeau, 
Missouri,  by  way  of  Caruthersville. 

The  Missouri  Public  Service  Commis- 
sion directed  the  railway  company  to  re- 
store trains  801  and  802  to  the  route  fol- 
lowed prior  to  1913,  and  the  state 
supreme  court  approved  this  action. 
We  are  asked  to  declare  the  order  in- 
valid because  it  unduly  burdens  inter- 
state commerce.    The  point  is  well  taken. 

Fourteen  local  daily  passenger  trains 
move  in  and  out  of  Caruthersville, — sev- 
en each  way.    Some  of  theie  make  eloae 


connections  with  all  through  trains  at 
Hajrti.  These  locals  do  not  carry  equip- 
ment of  the  highest  class,  but  apparently 
they  afford  fair  facilities  for  reaehiag 
and  leaving  Caruthersville  without  seri- 
ous delay  or  great  inconvenience.  If  de- 
ficient in  schedule  or  equipment  there  ii 
an  easy  remedy  by  means  other  than 
detours  of  the  through  trains. 

The  applicable  general  doctrine  haa 
been  often  considercKl,  and  in  Chicago,  B. 
A  Q.  R.  Co.  V.  Railroad  Commission,  237 
U.  S.  220,  226,  59  L.  ed.  926,  930,  P.U.B. 
1915C,  309,  35  Sup.  Ct.  Rep.  560,  this 
court  said: 

"In  reviewing  the  decision  we  may 
start  with  certain  principles  as  estab- 
lished: (1)  It  is  competent  for  a  state 
to  require  adequate  local  facilities,  even 
to  the  stoppage  of  interstate  trains  or 
the    rearrangement    of    their    schedules. 

(2)  Such  facilities  existing, — that  is,  the 
local  conditions  being  adequately  met, — 
the  obligation  of  the  railroad  is  per- 
formed, and  the  stoppage  of  interstate 
trains  becomes  an  improper  and  ill^^ 
interference    with    interstate    commereei 

(3)  And  this,  whether  the  interferenee 
be  directly  by  the  legislature  or  by  its 
command,  through  the  orders  of  an  ad- 
ministrative body.  (4)  The  fact  of  looal 
facilities  this  court  may  determine,  such 
fact  being  necessarily  involved  [537] 
in  the  determination  of  the  Federal 
question  whether  an  order  concern- 
ing an  interstate  train  does  or  does 
not  directly  regulate  interstate  com- 
merce by  imposing  an  arbitrary  re- 
quirement. Gladson  v.  Minnesota,  106 
U.  S.  427,  41  L.  ed.  1064,  17  Sup. 
Ct.  Rep.  627;  Lake  Shore  k  M.  S.  R. 
Co.  V.  Ohio,  173  U.  S.  285,  43  L.  ed. 
702, 19  Sup.  Ct.  Rep.  465;  Atlantic  Coast 
Line  R.  Co.  v.  North  Carolina  Corp. 
Commission,  206  U.  S.  1,  51  L.  ed.  933, 
27  Sup.  Ct.  Rep.  585,  11  Ann.  Cas.  398; 
Missouri  P.  R.  Co.  v.  Kansas,  216  U.  S. 
262,  54  L.  ed.  472,  30  Sup.  Ct.  Rep.  330; 
Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Illi- 
nois, 177  U.  S.  ^14,  44  L.  ed.  868,  20 
Sup.  Ct.  Rep.  722;  Mississippi  R.  Com- 
mission V.  Illinois  C.  R.  Co.  203  U.  S. 
335,  51  L.  ed.  209,  27  Sup.  Ct.  Rep.  90; 
Atlantic  Coast  Line  R.  Co.  v.  WhartoBi 
207  U.  S.  328,  52  L.  ed.  230,  28  Sup.  Ct 
Rep.  121." 

Considering  the  facts  disclosed,  we 
think  it  plain  that  the  fourteen  local  pas- 
senger trains  meet  the  reasonable  re- 
quirements of  Caruthersville,  and  that 
the  Commission's  order  unduly  burdens 
interstate  commerce.  Compliance  with 
it  would  require  the  railway  to  maintain 
16  more  miles  of  track  at  tiie  high  stand- 
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ard  Msential  for  the  throngh  trainB,  Bnd 
b>  move  the  latter  10  miles  further,  with 
eoDSequent  delay  and  in  conveniences  all 
along  the  line.  The  burden  certainlv 
would  not  be  less  serious  than  those  whidi 
were  condemned  in  some,  if  not  all,  of 
the  causes  above  referred  to. 

The  judgment  of  the  court  below  must 
be  reversed,  and  the  cause  remanded  for 
further  proceedings  not  inconsistent 
with  this  opinion. 


J.  F.  FRENCH  &  COMPANY. 

(See  S.  C.  Reporter's  ed.  53S-54S.) 

Carriers  —  delivery  —  turning  car  over 
to  «notlier  carrier. 
J.  The  terminal  carrier,  by  surrender- 

hf  a  car  at  destination  to  another  carrier 
lot  further  transportation,  at  the  request 
«I  an  employee  o(  the  latter,  makes  a  dia- 
poial  of  such  car  in  asBumed  terminatioD 
ind    discharge    of    ita    obligationa    which, 


whether  Jnstlfled  or  not,  la,  in  l<M;al  coo- 
tamplation,  a  delivery,  although  in  forward- 
ing the  car  it  used  the  original  waybill, 
striking  out  the  original  dMtination  and 
iubatitnting  a  new  one  on  the  line  of  the 
new  carrier's  road. 
[For  otbrr   cases,   see   Carriers,    II.   Ik   4,   la 

DlKMt  Bup.  Ct.  1D08.] 
Carriers  .—  delivery  —  poaaeaalon  of  bill 

of  lad  Inc. 

£.  It  is  the  physical  possession  of  the 
bill  of  lading  which  is  made  a  justification 
for  delivery  by  the  provision  of  tba  Uni- 
form Bills  of  Lading  Act  of  August  ES, 
leie,  g  g,  that  a  carrier  is  justified  in  de- 
livering goods  to  one  who  Is  in  possession 
of  an  order  bill  of  lading  indorsed  in  blank. 
It  does  not  matter  in  what  capacity  the 
person  holds  possession  of  the  bill  of  lading, 
whether  ae  agent  or  on  hia  own  account, 
nor  whether  ne  holds  it  lawfully  or  un- 
lawfully, so  long  as  the  carrier  has  no 
notice  of  any  infirmity  of  title. 
[For    atbtt    csncs,    mee    Carrisrs.    II.    b.    4.    la 

UlEPSt  Sup.  ct.  1008.] 
Carriers  —  delivery  ^  poasesalon  of  bill 

of  lading. 

3.  It  the  physical  possession  of  a  bill 
of  lading  Wfra  deemed  legally  the  principals' 
possession,  the  physical  delivery  of  tlie 
shipment  to  such  af[ent  at  hia  request,  later 
ratified  br  his  principals,  would  likewise 
be  deemed  legally  a  delivery  to  them. 
(For    otber    cnies,    we    Carriers,    II.    b,    4.    ID 

Dlgeilt  Sup.  Ct.  IDOB.] 


Kote. — As  to  whom  delivery  may  be 
made  under  bill  of  lading — see  note  to 
Kebraaka  Meal  Mills  v.  St.  Louis  South- 
vestem  R.  Co.  38  L.R.A.  358. 

BtUverj  hj  curiar  without  leaniring 
raTTOBdsr  of  bill  of  lading  u  amoimt- 
Ins  to  convenlon. 

Only  the  fault  of  the  shipper  can  ez- 
werate  the  earrier  from  the  consequences 
of  a  delivery  to  the  wrong  person.  Pur- 
Oaa  V.  Union  P.  H.  Co.  106  N.  Y.  579, 13 
H.  E.  587. 

Delivery  to  the  wrong  parties  without 
tbe  prodnetioti  or  assignment  of  the  bill 
of  lading  is  a  conversion.  Mobile,  J.  & 
K.  C.  a.  Co.  T^  Bay  Shore  Lumber  Co. 
166  Ala.  610, 13S  A^.  St.  Rep.  84,  51  So. 
956;  St.  Louis  £  T.  H.  R.  R.  Co.  v.  Rose, 
»  lU.  App.  670. 

And  no  effect  can  be  accorded  to  a 
praetioa,  or  so-called  custom,  that  sanc- 
tions a  delivery  otherwise  than  in  ac- 
tordanee  with  Uie  absolute  obligation  re- 
inlting'from  the  terms  of  the  ordinary 
bill  of  lading.  Mobile,  J.  &  K.  C.  R.  Co. 
r.  Bay  Shore  Lumber  Co.  supra;  South- 
Cm  B.  Co.  T.  Harris,  202  Ala.  263,  80  So. 
lOL 

A  carrier's  absolnte  duty  in  the  prem- 
isaa,  resulting  from  a  bill  of  lading,  is 
Mt  at  all  qualified  by  directions  in  a  way- 
«■  Xt.  ed. 


bill  i  therefore,  the  fact  that  an  ngSnt  of 
an  initial  carrier  erroneously  substituted 
on  the  waybill  the  name  of  another  party 
B3  one  to  he  notiHed  will  not  excuse  a 
wrongful  delivery.  Southern  R.  Co.  v. 
Harris,  supra. 

And  Mivery  by  the  last  carrier  to  one 
other  than  the  consignee  named  in  the 
hill  of  lading,  without  surrender  of  the 
bill  of  lading,  is  conversion,  although 
such  delivery  is  to  one  named  in  the 
waybill  as  consignee,  where  the  change 
in  name  of  consignee  was  made  by  an 
intermediate  carrier  without  authority.' 
Foy  V.  Chicago,  M.  &  St.  P.  R.  Co.  63 
Minn.  255,  65  N.  W.  627. 

Under  a  shipment  to  shipper's  order, 
delivery  to  another  without  prodnction 
of  the  bill  of  lading,  properly  indorsed, 
amounts  to  a  conversion  as  to  the  ship- 
per or  his  assignor  who  is  damaged 
thereby,  although  delivery  is  made  to  the 
actual  purchaser.  Midland  Valley  R.  Co. 
v.  J.  A.  Fay  &  E.  Co.  89  Ark.  342,  116 
S.  W.  1171;  First  Nat.  Bank  v.  Oregon 
Washington  R.  &  Nav.  Co.  25  Idaho,  68, 
136  Pac.  798. 

So,  too,  under  such  a  shipment,  deliv- 
ery without  production  of  the  bill  of 
lading  to  a  purchaser  from  consignee's 
indorsee  is  conversion  as  to  one  to  whom 
such  indorsee  had  indorsed  the  bill  of 
lading  over  as  secnrity  for  money  ad- 
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Carriers  —  delivery  —  failure  to  require 
surrender  of  bill  of  lading:  —  con- 
version. 

4.  A  delivery  by  a  carrier  in  good  faith 
to  a  person  in  possession  of  an  order  bill 
of  lading  properly  indorsed,  thus  satisfying 
the  provision  of  the  Uniform  Bills  of  Lad- 
ing Act  of  August  29,  1916,  §  9,  does  not 
exonerate  the  carrier  from  liability  to  the 
shipper  as  for  a  conversion  where  it  failed 
to  require  the  surrender  of  the  bill  of  lading, 
as  provided  in  that  instrument,  if  loss  to 
the  shipper  or  a  subsequent  purchaser  of  the 
hill  results  from  such  failure,  but  where 
the  loss  suffered  is  not  the  result  of  the 
failure  to  take  up  the  bill,  the  mere  failure 
to  take  it  up  does  not  defeat  the  exonera- 
tion. 

[For  other  cases,  see  Carriers,  II.  b,  4,  in 
Digest  Sup.  Ct.  1008.] 

Bills  of  lading  ^  bona  fide  purchaser. 

5.  Shippers  who  took  back  a  draft  and 
attaclied  bill  of  lading,  with  full  knowledge 
that  the  terminal  carrier  had  made  delivery 
to  another  carrier  without  requiring  a  sur- 
render of  the  bill  of  lading,  as  provided  in 


that  instrument,  and  that  the  drawee  ha^ 

refused   to   accept   the   shipment   or   honor 

the  draft,  cannot  claim   tne  protection  of 

the  Uniform  Bills  of  Lading  Act  of  August 

29,  1916,  §  11,  as  bona  fide  purchasers  of 

the  bill. 

[For   other   cases,    see   Carriers,    II.   b,   4,    la 
Digest  Sup.  Ct.  190S.] 

[No.  105.] 

Argued  November  19,  1920.     Decided  Jan- 
uary 17,  1921. 

ON  WRIT  of  Certiorari  to  the  Su- 
preme  Court  of  the  State  of  Mich- 
igan to  review  a  judgment  which  affirmed 
a  judgment  of  the  Circuit  Court  of  Kent 
County,  in  that  state,  in  favor  of  the 
shippers  in  a  suit  against  a  carrier,  based 
upon  an  alleged  conversion  of  a  ship- 
ment.   Reversed. 

See  same  case  below,  204  Mich.  578, 
171  N.  W.  491. 

The  facts  are  stated  in  the  opinion. 


vanced,  who  suffers  loss  thereby, 
although  the  shipment  was,  to, the  knowl- 
edge of  the  carrier,  meant  for  such  pur- 
chaser. Alderman  v.  Eastern  R.  Co.  115 
Mass.  233. 

And  under  such  a  shipment,  delivery 
to  one  on  whose  account  the  goods  were 
shipped,  and  to  whom  the  bill  of  lading 
was  indorsed  by  the  shipper  on  payment 
of  draft  attached,  is  conversion  as  to  a 
subsequent  holder  to  whom  the  draft  and 
bill  of  lading  were  indorsed  as  collateral 
security  for  money  advanced,  who  is 
damaged  thereby,  where  such  delivery  is 
without  the  production  of  the  bill  of 
lading.  Forbes  v.  Boston  &  L.  R.  Co.  133 
Mass.  154. 

It  amounts  to  conversion  as  to  a  ship- 
per who  suffers  loss  thereby  for  a  car- 
rier to  deliver  goods  to  another,  though 
the  purchaser,  without  production  of  the 
bill  of  ladinp:  and  payment  of  draft, 
when  the  shipper  shipped  the  goods  to 
himself,  with  draft  attached  to  bill  of 
lading.  International  &  G.  N.  R.  Co.  v. 
Kansas  City  Produce  Co.  —  Tex,  Civ. 
App.  — ,  200  S.  W.  254. 

And  although  the  purchaser  has  been 
named  as  consignee,  the  carrier  would 
be  liable  if  the  loss  occurred  by  delivery 
without  payment  of  the  draft  and  pro- 
duction of  the  bill  of  lading.    Ibid. 

Under  a  shipment  wherein  the  con- 
signor is  also  the  consignee,  delivery  on 
order  of  consignor  without  production 
of  the  bill  of  lading,  to  one  not  named 
therein,  is  conversion  as  to  the  assignee 
of  one  to  whom  the  bill  of  lading  had 
been  transferred  prior  to  the  delivery  of 
the  goods,  and  who  was  damaged  there- 


by,  where  such  delivery  is  in  violation 
of  a  provision  in  the  bUl  of  lading  that 
the  surrender  of  the  bill  of  lading,  prop- 
erly indorsed,  shall  be  required  before 
delivery  of  the  property  at  its  destina- 
tion. Sheldon  v.  New  York  C.  &  H.  R. 
R.  Co.  61  Misc.  274,  113  N.  Y.  Supp.  676. 

So,  too,  under  such  a  shipment  a  de- 
livery to  another  without  production  of 
the  bill  of  lading,  although  to  the  actual 
purchaser  of  the  goods  and  to  whom  they 
are  billed  by  the  carrier,  is,  although  not 
shipped  "to  order,''  conversion  as  to  one 
to  whom  such  purchaser  had  indorsed 
the  bill  of  lading  as  collateral  security, 
and  who  had  possession  thereof,  sinee 
the  proximate  cause  of  loss  was  the  car- 
rier's mistake  in  billing  goods  contrary 
to  the  terms  of  the  bill  of  lading,  and 
not  failure  to  ship  "to  order."  Chicago 
&  S.  E.  R.  Co.  V.  Fifth  Nat.  Bank,  26 
Ind.  App.  600,  59  N.  E.  43. 

Under  a  shipment  to  order  of  the  con- 
signee, who  was  not  the  shipper,  deliv- 
ery to  a  third  person  on  order  of  the 
consignee  without  production  of  the  bill 
of  lading  is  conversion  as  to  the  shipper, 
where  the  bill  of  lading  expressly  pro- 
vides that  "the  surrender  of  this  original 
order  bill  of  lading,  properly  indorsed, 
shall  be  required  before  delivery  of  the 
property."  Judson  v.  Minneapolis  &  St. 
L.  R.  Co.  .131  Minn.  5,  154  N.  W.  506. 

Delivery  to  the  consignee  mentioned  in 
the  bill  of  lading  at  a  station  intermedi- 
ate the  point  of  shipping  and  point  of 
destination,  without  requiring  the  sur- 
render of  the  bill  of  lading,  is  conversion. 
Union  P.  R.  Co.  v.  Johnson,  45  Neb.  57, 
50  Am.  St.  Rep.  540.  63  N.  W.  144.    The 
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Mr.  Oscar  E.  Waer  ai^^^l  the  canse, 
and,  with  Mr.  John  €.  Shields,  filed  a 
brief  for  petitioner: 

The  terminal  carrier  delivered  the  car 
to  Bindner  by  turning  it  over  to  the 
Southern  Railroad  at  his  request. 

North  Pennsylvania  R.  Co.  v.  Commer- 
cial Nat.  Bank*  123  U.  R.  727,  31  L.  ed. 
287,  8  Sup.  Ct.  Rep.  266. 

Failure  to  take  up  and  cancel  the  bill 
could  make  the  carrier  liable  only  to  one 
who,  for  value  and  in  good  faith,  pur- 
chased the  bill. 


Famous  Mfg.  Co.  v.  Chicago  A  N.  W. 
R.  Co.  166  Iowa,  361,  147  N.  W.  764. 

Mr.  Clare  J.  Hall  argued  the  cause, 
and,  with  Messrs.  Joseph  R.  Gillard  and 
Myron  McLaren,  filed  a  brief  for  re- 
spondent : 

The  first  question  to  be  decided  is. 
Was  there  a  delivery  at  Louisville?  If 
there  was  not,  that  ends  the  case. 

Salmon  Falls  Mfg.  Co.  v.  Tangier,  3 
Ware,  110,  Fed.  Cas.  No.  12,267;  North 
Pennsylvania  R.  v.  Commercial  Nat. 
Bank,  supra;  Georgia,  F.  &  A.  R.  Co.  v. 


court  said  that  the  railway  company, 
having  received  the  freight  and  under- 
taken its  transportation,  by  delivering  it 
while  in  transit  to  the  consignee  in  the 
bill  of  lading,  without  surrender  of  the 
bill  of  lading  at  the  time  of  delivery,  put 
it  in  the  power  of  the  consignee  to  de- 
fraud third  parties  by  selling  the  freight 
and  indorsing  the  bill  of  lading.  The 
court  added  that  so  long  as  the  bill 
of  lading  was  outstanding,  it  Jivas  a  rep- 
resen.tation  by  the  railway  company  to 
the  commercial  world  that  it  had  in  its 
possession  and  under  its  control  and  in 
transit  to  place  of  named  destination, 
the  goods  for  which  the  bill  of  lading 
called. 

Under  a  shipment  "to  order  notify," 
delivery  to  parties   to   be  notified,   al* 
though  the  ones  for  whom  the  goods  are 
ultimately  intended,  without  production 
of  the  bill  of  lading  or  order  of  con- 
signee, is  conversion  as  to  a  shipper  or 
bona  fide  holder  of  the  bill  of  lading,  as 
to  whom  such  delivery  is  the  proximate 
cause  of  loss.    Georgia,  F.  &  A.  R.  Co. 
V.  Blish  Mill.  Co.  15  Ga.  App.  142,  82  S. 
E.  784,  affirmed  in  241  U.  S.  190,  60  L. 
ed,  948,  36  Sup.  Ct.  Rep.  541 ;  Merchants' 
4  M.  Transp.  Co.  v.  Moore  &  Co.  124 
On.  482,  52  S.  E.  802,  19  Am.  Neg.  Rep. 
138;  Brown  v.  Qeveland,  C.  C.  &  St.  L. 
ft.  Co.  155  HI.  App.  187;  Lake  Shore  & 
If.  S.  R.  Co.  V.  W.  H.  Mclntyre  Co.  60 
Ind.  App.  191,  108  S.  E.  978;  Seaboard 
Air  line  R.  Co.  v.  PhUlips,  108  Md.  285, 
70  Atl.  232;  Woolston  v.  Southern  R.  Co. 
177  Mo.  App.  611, 160  S.  W.  1023 ;  Barton 
V.  Louisville  &  N.  R.  Co.  —  Mo.  App. 
— ,  196  S.  W.  379;  Marshall  &  M.  G.  Co. 
V.  Kansas  City,  Ft.  S.  &  M.  R.  Co.  176 
Mo.  480,  98  Am.  St.  Rep.  508,  75  S.  W. 
638;  First  Nat.  Bank  v.  Northern  R.  Co. 
58  N.  H.  203;  Furman  v.  Union  P.  R.  Co. 
106  N.  Y.  579,  13  N.  E.  587;  Louisville 
k  N.  R.  Co.  V.  United  States  Fidelity  & 
G.  Co.  125  Tenn.  658,  148  S.  W.  671. 

In  Furman  v.  Union  P.  R.  Co.  106  N. 
r.  679,  13  N.  E.  587,  supra,  it  was  held 
that  the  fact  that  fictitious  consignees  are 
45  li.  ed. 


designated  in  a  bill  of  lading  does  not 
warrant  the  carrier  in  treating  the  per- 
sons to  be  notified  as  real  consignoes,  so 
as  to  excuse  delivery  to  them  without 
production  of  the  bill  of  lading. 

And  in  Merchants'  &  M.  Transp.  Co. 
V.  Moore  &  Co.  124  Ga.  482,  52  S.  E.  802, 
19  Am.  Neg.  Rep.  138,  supra,  it  was  held 
to  be  conversion  although,  in  good  faith, 
delivery,  through  an  error  was  made  up- 
on a  waybill,  directing  such  delivery. 

So  also,  it  is  conversion,  although  de- 
livery was  merely  for  inspection,  where 
the  bill  of  lading  denies  the  right  of  in- 
spection. Lake  Shore  &  M.  S.  R.  Co.  v. 
W.  H.  Mclntyre  Co.  60  Ind.  App.  191, 
108  S.  E.  978,  supra. 

Under  a  shipment  "to  order  notify," 
delivery  to  one  other  than  the  one  to  be 
notified,  and  for  whom  the  goods  were 
not  intended,  without  production  of  the 
bill  of  lading,  is  conversion  as  to  the 
indorsee  thereof,  who  was  the  party  to 
be  notified.  Southern  R.  Co.  v.  Harris, 
202  Ala.  263,  80  So.  101. 

And  under  such  a  shipment  delivery 
to  another  without  production  of  the  bill 
of  lading,  although  to  one  for  whom  the 
goods  were  ultimately  intended,  is  con- 
version as  to  the  shipper  or  his  indorsee. 
Raleigh  &  G.  R.  Co.  v.  Lowe,  101  Ga. 
320,  28  S.  E.  867.  And  the  fact  that  the 
one  to  whom  the  goods  were  delivered 
afterwards,  upon  payment  of  draft  at- 
tached to  the  bill  of  lading,  received  the 
bill  of  lading  from  the  party  named 
therein  as  the  one  to  be  notified,  where- 
upon the  carrier  delivered  back  an  in- 
demnity bond  that  was  given  when  the 
goods  were  delivered,  will  not  defeat  the 
carrier's  liability  where  tlie  bill  of  ladinc: 
and  draft  were  stolen  from  the  lawful 
holder;  and  especially  where,  as  in  this 
case,  the  goods  were  not  delivered  on 
faith  of  the  bill  of  lading. 

Where,  by  arrangement  with  the  vend- 
or, the  vendee  was  named  consignor-con- 
signee in  an  "order  notify"  shipment,  de- 
livery to  the  party  to  be  notified,  on 
order  of  such  consignee,  without  prodiic- 
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Blish  Co.  241  U.  8. 190,  60  L.  ed.  948,  36 
Sup.  Ct.  Rep.  541. 

The  case  was  correctly  decided  by  the 
Michigan  supreme  court  on  common-law 
principles. 

Doran  &  Co.  v.  Nashville,  C.  &  St.  L. 
R.  Co.  33  Inters.  Com.  Rep.  523;  Qeorgia, 
F.  &  A.  R.  Co.  V.  Blish  Mill.  Co.  supra; 
Arkansas  Southern  R.  Co.  v.  German 
Nat.  Bank,  207  U.  S.  270,  52  L.  ed.  201, 
28  Sup.  Ct.  Rep.  78;  Perkett  v.  Manistee 
&  N.  B.  R.  Co.  175  Mich.  253, 141  N.  W. 
607. 

If  there  was  a  delivery  there,  the  next 
question  is.  Was  Bindner  a  party  in 
possession  of  the  billf  If  he  was  not, 
the  judgment  must  be  affirmed. 

If  Bindner  was  a  party  in  possession, 
and  delivery  was  made  to  him,  did  Smith 
know  that  he  was  a  person  not  lawfully 
entitled  to  the  possession  of  the  goods  f 
If  so,  the  judgment  is  correct. 


If  all  these  questions  be  decided 
against  French  &  Company,  the  next 
question  is,  On  and  after  December  7th^ 
1917,  was  French  &  Company  a  purchas- 
er of  the  bill  for  value  and  in  good 
faith  f  If  so,  the  judgment  must  be  af- 
firmed. 

While  a  decision  in  favor  of  French  ft 
Company  on  any  one  of  the  propositions 
stated  would  compel  an  affirmance  of  the 
judgment,  we  believe  that  it  should  re- 
ceive a  favorable  decision  on  each  one, 
if  the  court  finds  it  necessary  to  go  that 
far. 

Blakiston  v.  Dudley,  5  Duer,  377; 
Gloversville  Nat.  Bank  v.  Wells,  15  Hun^ 
63;  29  Cyc.  661;  Foster  v.  Bowes,  2  Ont. 
Pr.  258;  Re  Bills  of  Lading,  14  Inters. 
Com.  Rep.  348;  38  Cyc.  939,  940;  Shaw 
V.  North  Pennsylvania  R.  Co.  (Shaw  v. 
Merchants'  Nat.  Bank)  101  U.  S.  557,. 
25  L.  ed.  892. 


tion  of  the  bill  of  lading,  is  conversion 
as  to  the  vendor's  assignee  of  the  bill 
of  lading,  who  suffers  loss  thereby.  Can- 
andaigua  Nat.  Bank  v.  Cleveland,  C.  0. 
&  St.  L.  R.  Co.  155  App.  Div.  53, 139  N. 
E.  561,  affirmed  in  214  N.  Y.  694,  108  N. 
£.  1091.  The  court  stated  that  the  fact 
that  the  vendor  named  his  vendee  as  con- 
signor had  no  effect  upon  the  status  of 
the  parties,  since  such  fact  did  not  work 
to  the  detriment  of  the  carrier,  inasmuch 
as  the  bill  of  lading  makes  no  restriction 
upon  a  shipment  in  the  name  of  the  con- 
signee instead  of  the  consignor. 

But  where  the  delivery  is  to  the  true 
owner  of  the  goods  shipped,  it  is  not  con- 
version as  to  a  shipper  who  is  not  dam- 
•o^ed  thereby.  Banik  v.  Chicago,  M.  & 
^t  P.  R.  Co.  —  Minn.  — ,  179  N.  W. 
899. 

So,  too,  delivery  of  the  freight  to  the 
lawful  holder  of  the  bill  of  lading  with- 
out taking  the  same  up  is  not  conversion 
as  to  a  subsequent  transferee  of  the  bill 
of  lading.  National  Commercial  Bank  v. 
Lackawanna  Transp.  Co.  59  App.  Div. 
270,  69  N.  Y.  Supp.  396,  affirmed  in  172 
N.  Y.  596,  64  N.  E.  1123. 

And  under  a  shipment  "to  order  no- 
tify," delivery  to  a  party  to  be  notified 
without  production  of  the  bill  of  lading 
will  not  make  the  carrier  liable  as  for  a 
conversion  where  the  delivery  is  to  the 
actual  purchaser,  who  subsequently  pays 
the  draft  attached  to  the  bill  of  lading  at 
the  bank  to  which  the  shipper  had  sent 
it,  and  the  loss  is  solely  due  to  the  fail- 
ure of  bank  to  remit  and  its  subsequent 
insolvency.  Writt  v.  East  Tennessee  & 
W.  N.  C.  R.  Co.  99  Tenn.  442,  41  S.  W. 
1064. 
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Under  a  bill  of  lading  to  order  of  con- 
signor, which  is  indorsed  and  delivered 
to  a  bank  with  directions  to  notify  a  third 
person,  delivery  of  freight  by  a  catrier 
to  such  third  person  on  order  of  the  hold- 
er of  the  bill  of  lading  is  not  conversion 
as  to  the  consignor,  even  though  surren- 
der of  the  bill  of  lading,  as  provided 
therein,  is  not  required.  Famous  Mfg. 
Co.  v.  Chicago  &  N.  W.  R.  Co.  166  Iowa, 
361, 147  N.  W.  754.  The  court  said  that 
the  delivery  to  the  bank  of  the  bill  of 
lading,  duly  indorsed,  clothed  it  with  ap- 
parent legal  title  to  the  property  and 
with  undoubted  right  to  obtain  delivery 
of  the  property  from  the  railroad  com- 
pany or  to  direct  its  delivery  to  another. 
As  to  the  provision  requiring  surrender 
of  the  bill  of  lading,  the  court  said: 
"Such  provision  was  for  the  benefit  of 
the  railway  company,  and  gave  to  it  the 
right  to  protect  itself  by  demanding 
presentation  and  actual  surrender  of  the 
bill  of  lading  before  making  delivery 
even  to  a  proper  party.  The  fact  that  it 
waived  such  provision  in  this  case  cast 
upon  it  the  burden  of  proving  that  the 
person  to  whom  or  upon  whose  direction 
it  delivered  the  property  was  in  fact 
the  bolder  of  the  bill  of  lading  at  such 
time." 

And  when  goods  are  shipped  under  m 
bill  of  lading  stipulating  for  their  deliv- 
ery to  the  order  of  the  consignor,  an  in- 
dorsement by  him  upon  the  bill  of  lading, 
directing  delivery  to  a  third  person  or 
to  his  order  for  collection,  in  effect  makes 
such  person  the  consignee;  and  though 
such  bill  of  lading  may  further  stipulate 
that  its  surrender  shall  be  required  be- 
fore the  delivery  of  the  goods  at  destina- 
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Mr.  Justice  Brandeis  deliyered  the 
opinion  of  tiie  eourt: 

The  Federal  Uniform  Bills  of  Lading 
Act  of  August  29,  1916,  chap.  415.  39 
SUt  at  L.  538,  Comp.  Stet.  §  8604e,  Fed. 
Stat  Anno.  Supp.  1918,  p.  74,  provides 
by  f  9  that  a  carrier  is,  subject  to  the 
provisions  of  §§  10, 11,  and  12,  ''justified 
in  ddivering  goods  to  one  who  is" 

^(e)  A  person  in  possession  of  an  or- 
der bill  for  the  goods,  by  the  terms  of 
which  the  goods  are  deliverable  to  his 
order;  or  which  has  been  indorsed  to  him, 
or  in  blank  by  the  consignee,  or  by  the 
mediate  or  immediate  indorsee  of  the 
eonsignee.'' 

The  main  questions  presented  for  our 
decision  in  this  case  are,  whether,  upon 
the  facts  hereinafter  stated,  there  was  a 
deliverv  to  one  in  possession  of  the  bill, 
and,  if  so,  whether  the  delivery  exon- 
erated the  carrier,  it  having  been  made 
without  requiring  surrender  of  the  bill 
of  lading. 

In  1917  J.  F.  French  ft  Company 
shipped  a  carload  of  potatoes  from 
Bailey,  Michigan,  to  Iiouisville,  Ken- 
twBkjf  by  the  Pere  Marquette  Railroail 
as  initial  carrier  and  the  Big  Four  Rail- 


road as  connecting  and  terminal  earner. 
The  shipment  was  made  on  a  ''consign- 
or's order"  bill  of  [540]  lading  in 
the  standard  form,  by  which  the  ear 
was  consigned  to  the  shipper's  order 
at  Louisville;  and  there  was  a  no- 
tation: ''Notify  Marshall  &  Kelsey, 
c/o  Capt.  Bernard,  Commissary,  Camp 
Taylor.^  The  shipper  attached  the  bill 
of  lading  to  a  draft  on  Marshall  ft 
Kelsey  for  the  purchase  price  of  the 
potatoes,  and  sold  and  delivered  both, 
duly  indorsed  in  blank,  to  a  bank  at 
Grand  Rapids.  This  bank  transmitted 
for  collection  the  draft,  with  bill  of  lad- 
ing attached,  to  an  Indianapolis  bank. 
The  latter,  without  obtaining  payment  of 
the  draft,  detached  the  bill  of  lading 
from  it  and  wron^uUy  delivered  the  bill 
of  lading  to  Marshall  ft  Kelsey.  The  car 
having  reached  Louisville,  its  destination 
named  in  the  bill  of  lading,  it  was  phys- 
ically delivered  by  the  Big  .Four,  upon 
request  of  one  Bindner,  to  the  Southern 
Railroad,  to  be  forwarded  to  Dumesnil, 
under  the  circumstances  hereinafter  set 
forth,  without  requiring  surrender  of  the 
bill  of  lading.  Later,  upon  the  refusal 
of  Marshall  ft  Kelsey  to  accept  the  pota- 


tion, delivery  by  the  carrier  without  re- 
quiring such  surrender,  if  made  to  such 
consignee  or  upon  his  order,  or  by  his 
authority,  involves  no  breach  of  duty  to 
the  consignor.  Chicago  Packing  ft  Pro- 
Tision  Co.  v.  Savannah,  F.  ft  W.  R.  Co. 
103  Ga.  140,  40  LJELA.  367,  29  S.  K  698. 

So,  too,  in  Nelson  Grain  Co.  v.  Ann 
Arbor  B.  Co.  174  Mich.  80,  140  N.  W. 
486,  it  was  held  that  a  consignor-con- 
lignee  who  has  control  of  the  goods 
slupped,  and  upon  whose  orders  they  are 
to  be  shipped,  waives  his  right  to  protec- 
tion under  the  surrender  provision  of  the 
Ull  of  lading  when  he  orders  delivery  to 
another,  and  is  estopped  to  assert  it 
against  the  carrier,  which  makes  delivery 
as  ordered. 

However  in  Winget  v.  Grand  Trunk 
Western  B.  Co.  210  Mich.  100, 177  N.  W. 
273,  it  was  held  that,  in  view  of  the  deci- 
sions in  King  v.  Barbarin,  161  C.  C.  A. 
311,  249  Fed.  303,  the  Nelson  Case,  supra, 
can  no  longer  be  accepted  as  a  binding 
precedent  upon  the  question  of  liability 
for  delivery  without  requiring  surrender 
of  order  bill  of  lading,  issued  under  the 
Interstate  Commerce  Law. 

In  Mitchell  v.  Chesapeake  ft  0.  R.  Co. 
17  HI.  App.  231,  an  action  on  the  case, 
alleging  negligence  and  wrongful  con- 
version in  delivering  freight  without  pro- 
duction and  surrender  of  the  bill  of  lad- 
ing, wherein  there  was  judgment  for  de- 
es Ii.  ed. 


f endant,  which  was  affirmed  on  appeal, 
it  appears  that  a  carload  of  hay  was 
shipped  to  the  consignor's  broker,  and  a 
bill  of  lading  with  draft  attached  was 
sent  to  the  local  bank  for  collection.  The 
broker,  because  of  the  unsatisfactory 
quality  of  the  hay,  refused  to  pay  the 
draft,  and,  upon  being  so  informed,  the 
consignor  telegraphed  his  broker  "Do 
the  best  you  can;  whatever  you  do  will 
be  satisfactory."  The  railroad  comp{uiy, 
regarding  this  telegram  as  authority 
from  the  consignor  to  deliver  the  hay  did 
so  without  production  of  the  bill  of  lad- 
ing. The  court  took  the  position  that  the 
telegram  was  intended  to  and  had  the 
effect  of  a  waiver  of  payment  of  the 
draft  and  procurement  of  the  bill  of  lad- 
ing as  a  condition  precedent  to  delivery 
of  the  hay. 

A  carrier  which  subsequently  obtains 
the  bill  of  lading  is  not  guilty  of  conver- 
sion merely  because  it  made  delivery  be- 
fore it  obtained  the  bill  of  lading.  Mid- 
land Linseed  Co.  v.*  American  Liquid 
Fireproofing  Co.  183  Iowa,  1046,  166  N. 
W.  572. 

There  is  a  large  number  of  other  cases 
in  which  it  may  be  possible  to  read  into 
the  decision  an  implied  ruling  of  the 
courts  upon  the  question  involved  in  the 
title  to  this  annotation,  but  only  such 
cases  as  more  directly  pass  upon  the- 
question  have  been  considered. 
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toes  and  honor  the  draft,  possession  of 
the  car  and  bill  of  lading  was  returned 
to  the  shippers^  who  accepted  them  under 
protest,  and,  without  waiving  any  rights 
which  they  might  have,  proceeded  to  dis- 
]>ose  of  the  potatoes  elsewhere  in  order 
to  make  the  damage  as  light  as  possible 
for  all  concerned.  The  shippers  then 
brought  this  suit  in  a  state  court  of  Mich- 
igan against  the  Pere  Marquette  to  re- 
c^over  compensation,  contending  that  the 
carrier  had,  by  delivering  the  car  upon 
request,  without  requiring  surrender  of 
tiie  bill  of  lading,  become  liable  for  con- 
version of  the  potatoes.  The  court  di- 
rected a  verdict  for  plaintiffs;  and  the 
judgment  entered  thereon  was  affirmed 
by  the  supreme  court  of  Michigan.  204 
Mich.  578,  171  N.  W.  491.  The  case 
comes  here  on  writ  of  certiorari.  250  U. 
S.  637,  63  L.  ed.  1183,  39  Sup.  Ct.  Rep. 
494. 

The  follo,wing  additional  facts  are  ma- 
terial: Camp  Zachary  Taylor  was  locat- 
ed about  6  miles  from  Louisville,  on 
the  Southern  Railroad,  near  Dumesni) 
station.  [541]  Marshall  &  Kelsey  had 
contracted  with  the  government  to  supply 
a  large  quantity  of  potatoes  at  this  camp, 
and  had  made  a  contract  of  purchase 
with  J.  F.  French  &  Company.  The  car 
ill  question  was  shipped  to  Louisville,  to 
be  applied  on  these  contracts.  The  in- 
dorsed bill  of  lading  for  this,  as  for  other 
cars  shipped  under  like  circumstances, 
had  been  left  by  Marshall  &  Kelsey  at 
Dumesnil  with  one  Bindner,  an  employee 
of  the  Southern  Railroad^  for  safe-keep- 
ing. He,  having  the  bill  of  lading  in  his 
possession  at  Dumesnil,  telephoned  from 
there,  at  Marshall  &  Kelsey's  request,  to 
the  Big  Four  Railroad,  to  ascertain 
whether  the  car  had  arrived  at  Louisville. 
Finding  that  it  had,  Bindner,  knowing 
the  government's  need  of  potatoes,  told 
the  Big  Four  trackage  clerk  that  ^^he  had 
the  bill  of  lading,  and  to  let  the  car  go 
out  to  the  camp.".  Bindner  had  no  spe- 
cific instructions  from  Marshall  &  Kelsey 
to  do  this;  but  his  action  was  later  rat- 
ified by  them.  Upon  receiving  Bindner's 
further  assurance  that  a  small  demurrage 
charge  which  had  accrued  would  be  paid, 
the  trackage  clerk,  without  requiring 
surrender  of  the  bill  of  lading,  released 
the  car,  changed  the  waybill  so  as  to  pro- 
vide for  delivery  of  the  car  at  Dumesnil, 
and  turned  it  over  to  the  Southern.  A 
charge  of  6  cents  per  hundred  pounds 
thereby  became  payable  to  the  Southern 
Railroad  for  the  local  carriage  from 
Louisville  to  Dumesnil;  and  it  was  left 
by  the  waybill  payable  by  the  consignee 
with  the  other  freight  charges  upon  re- 


ceipt  of  the  car  at  Dumesnil.  The  Big 
Four  had  no  information  that  the  draft 
covering  the  car  had  not  been  paid,  or  of 
the  circumstances  under  which  Bindner 
obtained  possession  of  the  bill  of  lading. 
The  car  arrived  at  Dumesnil,  but  the  gov- 
ernment did  not  accept  it.  Thereupon 
Bindner  returned  the  bill  of  lading  to 
Marshall  &  Kelsey  upon  their  request; 
they  returned  it  to  the  Indianapolis 
bank ;  this  bank  returned  it  and  the  draft 
to  the  Grand  Rapids  bank;  which  in  turn 
surrendered  both  to  J.  F.  French  &  Com- 
pany, upon  being  [542]  repaid  the  sum 
originally  credited  to  their  account.  The 
shippers  then  took  possession  of  the  car; 
disposed  of  the  potatoes  elsewhere,  bat 
at  a  lower  price;  and  brought  this  suit  to 
recover  the  amount  of  their  loss.  The 
evidence  is  in  confiict  concerning  the  rea- 
son for  the  failure  of  the  government  to 
accept  the  potatoes,  their  condition,  and 
the  cause  of  deterioration  in  them,  if 
any;  and  no  finding  of  fact  was  made  by 
the  supreme  court  of  Michigan  on  this 
issue.  But,  in  an  action  for  conversion, 
the  matter  could  affect  only  the  question 
of  damages,  and  not  that  of  liability; 
and  it  is  not  material  in  the  view  which 
we  take  of  the  case. 

There  is  no  controversy  over  the 
amount  of  the  loss.  Nor  is  it  denied  that 
suit  was  properly  brought  against  the 
Pere  Marquette  as  initial  carrier.  The 
shipment  was  interstate.  The  shippers 
sue  the  initial  carrier  under  §  20  of  tiie 
Act  to  Regulate  Commerce,  as  amended, 
contending  that  there  was  a  conversion 
of  the  goods  by  a  misdelivery  of  them  at 
Dumesnil  instead  of  a  delivery  at  Louis- 
ville; or,  if  it  be  held  that  there  was  a 
delivery  at  Louisville,  that  it  was  an  nn- 
justifiable  delivery,  in  violation  of  the 
contract  of  carriage,  since  a  clause  in  the 
bill  of  lading  declared:  "The  surrender 
of  this  original  bill  of  lading,  properly 
indorsed,  shall  be  required  before  deliv- 
ery of  the  property."  The  carrier  de- 
fends on  the  ground  that  there  was  a 
delivery  at  Louisville  which  exonerated 
it  under  §  9  of  the  Fedeial  Uniform  Bills 
of  Lading  Act.  Is  the  carrier  liable  for 
misdelivery  because  the  car  was  sent 
ttom  Louisville  to  Dumesnil  upon  Bind- 
ner's  request,  without  requiring  surrender 
of  the  bill  of  lading? 

First.  The  supreme  court  of  Michig^an 
held  that  the  Big  Four,  in  sending  tftie 
car  over  the  Southern  to  Dumesnil,  at  the 
request  of  Bindner,  made  not  a  delivery, 
but  an  irregular  reconsignment.  What- 
ever name  he  used  in  referring  to  the  ael 
of  forwarding  the  car,  the  Big  Four,  when 

it  sorroonded  possession  of  the  car  to  the 
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Southern  at  Bindner's  [548]  request, 
terminated  its  relation  as  carrier;  just  as 
it  would  have  done  if,  at  his  request,  it 
had  shunted  the  car  onto  a  private  indus- 
trial track,  or  had  given  the  control  of  it 
to  a  truckman  on  the  team  tracks.  Hav- 
ing brought  the  goods  to  the  destination 
named  in  the  bill  of  lading,  the  carrier's 
only  duty  under  its  contract  was  to  make 
a  delivery  at  that  place;  and  it  could 
make  that  delivery  by  turning  the  goods 
over  to  another  carrier  for  further  car- 
riage. Compare  Bracht  v.  San  Antonio  & 
A.  Pass.  R.  Co.  decided  by  this  court 
January  3, 1921  [254  U.  S.  489,  ante,  366, 
41  Sup.  Ct.  Rep.  150] ;  Seaboard  Air-Line 
R.  Co.  V.  Dixon,  140  Ga.  804,  79  S.  E. 
1118 ;  Melbourne  v.  Louisville  &  N.  R.  Co. 
88  Ala.  443,  6  So.  762,  The  fact  that, 
in  forwarding  the  car,  the  Big  Four  used 
the  original  waybill,  striking  out  the 
word  "Louisville"  under  the  "destina- 
tion," and  substituting  "Dumcsnil,  Ky. 
So.  11.  R.,"  is  of  no  significance.  The 
shipment  from  Louisville  to  Dumesnil 
was  a  wholly  new  transaction.  In  turn- 
ing over  the  car  for  this  new  shipment, 
the  railway  made  a  disposal  of  it  in  as- 
sumed termination  and  discharge  of  its 
obligations,  which  was,  in  legal  contem- 
plation, a  delivery.  Whether  it  was  a 
justifiable  delivery  and  did  indeed  dis- 
charge its  obligations  we  must'  next  con- 
sider. 

Second.  Was  the  delivery  at  Bind- 
ner's order  one  which  the  carrier  was 
justified  in  making  under  the  provisions 
of  8  9  of  the  Federal  Uniform  Bills  of 
Lading  Actf  Prior  to  the  enactment  of 
the  Federal  Uniform  Bills  of  Lading  Act, 
or  of  other  applicable  legislation,  a  car- 
rier was  not  ordinarily  relieved  from 
liability  to  the  consignor  or  owner  for 
delivery  of  goods  to  a  person  not  legally 
entitled  to  receive  them,  although  such 
person  was  in  possession  of  an  order  bill 
of  lading,  duly  indorsed  in  blank,  and 
surrendered  it  to  the  carrier  at  the  time 
of  delivery.  Delivery  was  held  not  to  be 
a  justification,  because  the  bill  of  lading, 
despite  insertion  therein  of  words  of  ne- 
gotiability, did  hot  become  a  negotiable 
instrument  Independently  of  statute 
(and,  indeed,  also  under  earlier  state  stat- 
utes) the  [544]  insertion  of  words  of 
negotiability  had  merely  the  effect  of  en- 
abling title  to  the  goods  to  be  transferred 
by  transfer  of  the  document.  See  Berkley 
V.  Watling,  7  Ad.  &  El.  29,  112  Eng.  Re- 
print, 382,  2  Nev.  &  P.  178,  6  L.  J.  K. 
6.  N.  S.  195.  But  one  who  did  not 
have  A  valid  title  to  the  goods  could  not, 
by  transfer  of  the  bill  of  lading,  give  a 
good  title  to  A  bona  fide  holder.  Shaw  v. 
•5  Ii.  ed. 


North  Pennsylvania  R.  Co.  (Shaw  ▼. 
Merchants'  Nat  Bank)  101  U.  S.  567, 
25  L.  ed.  892.  When,  in  the  interests  of 
commerce,  the  Federal  Uniform  Bills  of 
Lading  Act  extended  to  bills  of  lading 
certain  characteristics  of  negotiable 
paper  in  order  to  protect  a  bona  fide  pur- 
chaser of  such  bills,  it  was  deemed  prop- 
er to  afford  also  certain  protection  to 
the  carrier.  This  was  done,  in  part,  by 
providing  in  §  9  that  the  carrier  would 
be  justified  in  making  delivery  to  any 
person  in  possession  of  an  order  bill  of 
lading,  duly  indorsed,  with  certain  ex- 
ceptions to  be  noted  below. 

The  shippers  contend  that  Bindner  was 
not  "a  person  in  possession''  of  the  bill, 
because  he  held  it  as  agent  for  Marshall 
&  Kelsey,  and  not  on  his  own  account. 
So  far  as  the  carrier  is  concerned,  that 
fact  is  entirely  immaterial  Under  §  9 
it  is  physical  possession  of  the  bill  which 
is  made  a  justification  for  delivery  of  the 
goods  by  the  carrier.  Under  that  section 
it  is  immaterial  in  what  capacity  the  per- 
son holds  possession  of  the  bill,  and  also 
whether  he  holds  it  lawfully  or  unlaw- 
fully, so  long  as  the  carrier  has  no  no- 
tice of  any  infirmity  of  title.  But  the 
shippers'  contention  would  not  be  ad- 
vanced if  it  were  held  that  the  legal,  not 
the  physical,  possession  is  determinative. 
For  Bindner's  request  of  the  trackage 
clerk  to  have  the  car  forwarded  to 
Dumesnil  was  later  ratified  by  Marshall 
&  Kelsey.  If  his  physical  possession  of 
the  bill  were  deemed  legally  their  posses- 
sion of  it,  the  physical  delivery  to  him 
of  the  car  would  likewise  be  deemed  le- 
erally  a  delivery  of  it  to  them,  and,  hence, 
satisfy  in  this  respect  the  requirements  of 
§  9. 

The  only  exception  to  the  rule  justify- 
ing the  carrier  in  making  delivery  to  one 
in  possession  of  an  order  bill  of  [545] 
lading  indorsed  in  blank,  which  is  urged 
as  applicable  here,  is  where  the  carrier 
has  information  that  the  person  in  pos- 
session of  the  bill  is  not  lawfully  entitled 
to  the  goods.  The  shippers  contend  that 
the  Big  Four,  when  it  made  delivery  of 
the  car,  had  such  information  regarding 
Bindner.  For  this  contention  there  is 
not  the  slightest  basis  in  the  evidence. 
The  Big  Four  had  no  such  information. 
Nor  was  there  in  the  circumstances  any- 
thing which  should  even  have  led  it  to 
doubt  that  Bindner  was  lawfully  entitled 
to  request  that  the  car  be  shipped  to 
Dumesnil. 

Concluding,  therefore,  that  there  was  a 
delivery,  that  it  was  made  to  a  person  in 
possession  of  the  bill  of  lading,  prop- 
erly indorsed,  and  that  it  was  made  in 
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good  faith,  the  important  question  re- 
mains: Does  such  a  delivery  exonerate 
the  carrier  upon  suit  by  the  shipper 
when  it  failed  to  require  surrender  of  the 
bill  of  lading  as  provided  in  that  instru- 
ment f  In  our  opinion  there  is  no  exon- 
eration where  loss  to  shipper  or  subse- 
quent purchaser  of  the. bill  results  from 
such  a  failure ;  but  where  the  loss  suffered 
is  not  the  result  of  the  failure  to  take  up 
the  billy  mere  failure  to  take  it  up  does 
not  defeat  the  exoneration. 

The  plaintiffs  seek  to  establish  the  car- 
rier's liability  for  its  failure  to  take  up 
the  bill  on  two  theories, — first,  that  they 
are  bona  fide  purchasers  of  the  bill  left 
outstanding;  and  second,  that,  as  ship- 
pers and  owners,  their  goods  were  con- 
verted by  a  delivery  in  violation  of  the 
terms  of  the  bill  of  lading.  But  the  ship- 
pers cannot  claim  the  protection  of  §  II 
of  the  act  as  bona  fide  purchasers  of  the 
bill,  as  those  words  are  understood  in  the 
law,  even  if,  in  taking  back  the  draft  and 
the  bill  of  lading  from  the  bank,  they  can 
be  deemed  purchasers  within  the  meaning 
of  the  act.  They  took  back  the  bill  of 
lading  after  the  events  here  in  question, 
with  full  knowledge  of  them,  and  because 
of  them.  The  purchaser  whom  the  act 
protects  is  he  who  is  entitled  to  assume 
that  the  carrier  has  [546]  not  delivered 
the  goods,  and  will  not  thereafter  deliver 
them  except  to  a  person  who  holds  the 
bill  of  lading.  The  purpose  of  §§  10,  11, 
and  12  is  to  give  bills  of  lading  attributes 
of  commercial  paper.  Here  the  plain- 
tiffs were  not  buying  commercial  paper, 
but  a  lawsuit. 

There  is  nothing  in  the  act  which  im- 
poses upon  the  carrier  a  specific  duty  to 
the  shipper  to  take  up  the  bill  of  lading. 
Under  §  8  the  carrier  is  not  obliged  to 
make  delivery  except  upon  production 
and  surrender  of  the  bill  of  lading;  but 
it  is  not  prohibited  from  doing  so.  If, 
instead  of  insisting  upon  the  production 
and  surrender  of  the  bill,  it  chooses  to  de- 
liver in  reliance  upon  the  assurance  that 
the  deliveree  has.  it,  so  far  as  the  duty  to 
the  shipper  is  concerned,  the  only  risk  it 
runs  is  that  the  person  who  says  that  he 
has  the  bill  may  not  have  it.  If  such 
proves  to  be  the  case,  the  carrier  is  liable 
for  conversion,  and  must,  of  course,  in- 
demnify the  shipper  for  any  loss  which 
results.  Such  liability  arises  not  from 
the  statute,  but  from  the  obligation  which 
the  carrier  assumes  under  the  bill  of  lad- 
ing. 

Does  a  delivery  without  compliance 
with  the  surrender  clause  of  the  bill  of 
lading  render  the  carrier  liable  for  con- 
version   under    the    facts    shown    heret 
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Although  there  is  a  conflict  of  langoagie 
in  the  cases  in  which  a  shipper  sues  a 
carrier  for  delivery  of  goods  without  re- 
quiring a  surrender  of  Uie  bill  of  ladii^, 
there  appears  to  be  no  conflict  of  prin- 
ciple or  in  decision.  Where  the  failure 
to  require  the  presentation  and  surrender 
of  the  bill  is  the  cause  of  the  shipper 
losing  his  goods,  a  delivery  without  re- 
quiring it  constitutes  a  conversion.*  Bab- 
bitt V.  Grand  Trunk  Western  R.  Co.  285 
111.  267, 120  N.  E.  803;  Tumbull  v.  Mich- 
igan C.  R.  Co.  183  Mich.  213,  150  N.  W. 
132;  Judson  v.  Minneapolis  &  St  L.  R. 
Co.  131  Minn.  5,  154  N.  W.  506;  see 
First  Nat.  Bank  v.  Oregon- Washington 
R.  &  Nav.  Co.  25  Idaho,  58,  136  Pac. 
798;  compare  Georgia,  F.  &  A.  R.  Co. 
V.  Blish  Mill.  Co.  241  U.  S.  190,  60  L.  ed. 
948,  36  Sup.  Ct.  Rep.  541.  But  [547] 
where  delivery  is  made  to  a  person  who 
has  the  bill,  or  who  has  authority 
from  the  holder  of  it,  and  the  cause 
of  the  shipper's  loss  is  not  the  failure 
to  require  surrender  of  the  bill,  but 
the  improper  acquisition  of  it  by  the 
deliveree,  or  his  improper  subsequent 
conduct,  the  mere  technical  failure  to 
require  presentation  and  surrender  of 
the  bill  will  not  make  the  delivery  a 
conversion.  Chicago  Packing  &  Provi- 
sion Co.  V.  Savannah,  F.  &  W.  R.  Co.  103 
Ga.  140,  40  L.R.A.  367,  29  S.  E.  698; 
Famous  Mfg.  Co.  v.  Chicago  &  N.  W.  B. 
Co.  1C6  Iowa,  361,  147  N.  W.  754;  Nel- 
son Grain  Co.  v.  Ann  Arbor  R.  Co.  174 
Mich.  80,  140  N.  W.  436;  St.  Louis 
Southwestern  R.  Co.  v.  Gilbrcath,  —  Tex. 
Civ.  App.  — ,  144  S.  W.  1051.  In  the 
Chicago  Packing  &  Provision  Co.  Case^ 
supra,  the  court  said:  ''The  loss  in  the 
present  case  was  not  occasioned  by  the 
failure  of  the  railway  to  require  the  pro- 
duction and  surrender  of  the  bills  of  lad- 
ing, but  by  the  faithlessness  of  Hobbs  A 
Tucker  to  their  principal."  Similarly,  in 
the  case  before  us,  the  failure  of  the  car- 
rier to  require  production  and  surrender 
of  the  bill  of  lading  did  not  cause  the 
loss.  The  same  loss  would  have  resulted 
if  the  bill  had  been  presented  and  sur- 
rendered. The  real  cause  of  the  loss  was 
the  wrongful  surrender  of  the  bill  of  lad- 
ing by  the  Indianapolis  bank  to  Mar- 
shall &  Kelsey,  by  means  of  which  the 
car  was  taken  to  Camp  Taylor  anH  the 
shipper  deprived  of  the  Louisville  mar- 
ket. Nor  did  the  failure  to  take  up  Uie 
bill  enable  the  buyer  to  throw  back  the 
loss  upon  the  shippers.  The  shippers 
deliberately  assumed  the  loss  by  thdr 
voluntary  act  in  taking  back  the  draft 
and  the  bill  of  lading  which  they  had  sold 
to  the  Grand  Rapids  bank.     Doubtless 
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J.    W.    French   ft    Company's   relations  [No.  337.1 

with   Marshall  &   Kelsey   and   with   the  ,         .   _        .       „    ,„„^      ^    .. 

Grand  Rapids  bank,  and  the  relations  of  ^f^*^  December  8,  1920.     Decided  Jan- 

the  latter  with  the   Indianapolis  bank,  ""'^  "'  "^^• 

T**'*u''!'*if*"'"'*  a<Jvi8able.     But  it  is  ^^  ^jjj^  „£  Certiorari  to  the  United 

dear  that  they  were  under  no  duty  to  do  {J  gtates  Circuit  Court  of  Appeals  for 

80,  since  the  tortious  act  of  the  bank's  ^^    jjinth  Circuit  to  review  a  judgment 

agent  for  collection  had  o^oned  the  ^^j^j,  ^^^^i^^^   f^^  ^^„t  of  jurisdic- 

damafi;e.  Having  assumed  [548    the  loss  y        ^  ^^t   of  error  to  the  District 

of  their  own  volition  they  should  not  be  ^onrt  for  the  District  of  Idaho,  Northern 

permitted  to  Pa«.  it  on  to  the  earner  Division,  to  review  a  conviction  for  the 

St?  L^t'^UI°«f  fJtS     Th«  i^f-i^  "^"'^l"  »*  «»•«  I"-"*"  by  another  within 

take  up  the  bill  of  lading.    The  delivery  ^^    ,j    j^^    ^       j  ^j      reservation.    Re- 

^l:dtr^o^^""a'^r;<Sb^s  -x'.s'"''  "•"''"'^' '""  '"^^'^  ^'°- 

J^rU-teTbT'd^n^e  J^'m  Vn^  ^ef  £""^5^  ''"°''  "  ^-  ^^  ^^  "' 

80.     To  hold  a  carrier  liable  under  such  mi,^  pl«f„  *    ^    *«*  j  •     au 

circumstances   would   seriously   interfere  ^'"'.  **'=*'  "«  «'**«'^  '°  *•»«  «?•'»'*«'• 

with  the  convenience  and  the  practice  of  Mr.  William  B.  McFarland  argued  the 

business.  cause,  and,  with  Mr.  Robert  Early  Mc- 

Reversed.  Farland,  filed  a  brief  for  petitioner. 

-_     -    ^.      —  ,         ...      ...         ^  Mr.   William  0.  Herron   argued   the 

Mr.  Justice  Holmes  did  not  take  part  cause,  and,  with  Solicitor  General  Frier- 

in  the  consideration  and  decision  of  this  g^n    ^nd    Assistant    Attorney    General 

^^^^  Stewart,  filed  a  brief  for  respondent. 

Mr.    Justice    Brandeia    delivered    the 

EUGENE    SOL   I/)UIE,    Petitioner,  ^^1''^''?  ^^  ^^^  ^?^^^-          .    ,.  ,   ,        , 

'                   '  Louie,  an  Indian,  was  indicted  under 

§  273  of  the  Penal  Code  in  the  district 

court  of  the  United  States  for  the  dis- 

(See  S.  C.  Rcporter'8  ed.  648-551.)  trict  of  Idaho,  northern  division,  for  the 

murder  of  another  Indian  within  the  lim- 
^rror  to  district  court  —  jurisdiction  its  of  the  CoBur  d'Alene  Reservation.     A 
below  —  exclusive  Federal  Jnrlsdic-  motion  to  dismiss  for  want  of  jurisdic- 
tion —  crime  on  Indian  reservation.  tion   was   overruled,   and   the   defendant 
The  contention  that  a  Federal  dia-  ^^s  tried  and  convicted.     By  motion  in 
trict  court  was  without  jurisdiction  of  a  arrest  of  judgment,  he  objected  in  terms 
?orn/an^:^^^^^^^^^  to  the  jurisdiction  of  the  court  over  .the 
Indian  reservation  because,  before  the  time  person  of  defendant  and  over  the  crime 
of  the  alleged  crime,  the  accused  had  bopn  charged,  on  the  ground  that  before  the 
fleclared  competent,  and  the  land  on  whicli  time  of  the  alleged  crime  he  had  been  de- 
%he  crime  was  alleged  to  have  been  com-  clared  competent,  and  the  land  on  which 
knitted  had  been  allotted  and  deeded  to  him  the  crime  was  alleged  to  have  been  com- 
tn  fee  simple,  raises  a  question  not  of  the  mitted   had  been  allotted  and  deeded  to 
Jurisdiction  of  the  court   but  of  the  iuris-  ^1^^    j^    f^^    gj      j^       Compare    United 
fiction   of   the   United    States,    and   hence  g^^           Celestine,  215  U.  S.  278,  54  L. 
burnishes  no  basis  for  a  direct  writ  of  error  ,   ^ok  on  o        o*  o        no     nZ-         .- 
from   the   Federal   Supreme   Court  to   the  ed.  195, 30  Sup.  Ct.  Rep.  93.    This  motion 
district  court.  Also  was  overruled;   the  defendant  was 
I  For  other  elites,  see  Appeal  and  Error.  879-  sentenced;   and   the   case   was   taken   on 
937,  1468-1471.  in  Digest  Sup.  Ct.  1908.1  writ  of  error  to  the  United  States  circuit 

Not0.-On   direct   review   in   Federal  SS"^  of  appeals  for  the  ninth  circuit. 

Supreme  Court  of  judgments  of  district  That   court,   one   judge   dissenting,   dis- 

or  circuit  courts-see  notes  to  Gwin  v.  °?>^^.  ^^^  ^^^^^^^  error  for  want  of  ju- 

United  States,  46  L.  ed.  U.  S.  741;  B.  "sdiction.  on  the  ground  that,  since  the 

Altman  &  Co.  v.  United  States,  56  L.  ed.  s<>l«  question  presented  was  whether  the 

U.  S.  894;  and  Berkman  v.  United  States,  district  court  had  jurisdiction,  its  deci- 

63  L.  ed.  U.  S.  877.  *i^^   could   be  reviewed   only   by  direct 

On  jurisdiction  to  punish  crimes  by  or  writ  of  error  from  this  court  to  the  dis- 

against  Indians— see  notes  to  Kitto  v.  trict  court.     See  United  States  v.  Jahn. 

Nebraska,  L.B.A.1915F,  588;  and  State  155  U.  S.  109,  114, 115,  39  L.  ed.  87,  90, 

V.  Campbell,  21  L.R.A.  169.  15   Sup.   Ct.  Bep.  39;   compare  Raton 

•5  li.  ed.  ft^^ 


V. 

UNITED  STATES  OF  AMERICA. 


54»-6i2 


SUPREME  COURT  OF  THE  UNITED  STATES. 


Oct.  Tbim, 


Water  Works  Co.  v.  Raton,  249  U.  S.  552, 
63  L.  ed.  768,  39  Sup.  Ct.  Rep.  384.  The 
dissenting  judge  was  of  opinion  that  the 
circuit  court  of  appeals  had  jurisdiction 
of  the  writ  of  error,  because  an  addi- 
tional error  relating  to  the  merits  had 
been  assigned  there,  althouj^h  not  raised 
b#»low,  —  C.  C.  A.  — ,  264  Fed.  295. 
[550]  A  writ  of  certiorari  was  granted 
by  this  court.  253  U.  S.  482,  64  L.  cd. 
1024,  40  Sup.  Ct.  Rep.  587. 

We  have  no  occasion  to  consider  the 
question  on  which  the  circuit  court  of 
appeals  divided.  The  motions  made  by 
defendant  in  the  district  court  raised  a 
question  not  of  the  jurisdiction  of  that 
court,  but  of  the  jurisdiction  of  the 
United  States.  The  contention  was,  in 
essence,  that^  by  reason  of  the  facts  set 
forth  in  the  motions,  the  defendant  was, 
in  respect  to  the  acts  complained  of, 
subject  to  the  laws  of  the  state  of  Idaho, 
and  not  to  the  laws  of  the  United  States. 
In  other  words,  that  lie  did  not  violate 
the  laws  of  the  United  States.  Compare 
United  States  v.  Kiya,  126  Fed.  879,  880. 
Section  328  of  the  Penal  Code  provides 
that  an  Indian  comniitticg  murder  on  an- 
other Indian  'Vithin  the  boundaries  of 
any  state  and  within  the  limits  of  any 
Indian  reservation  shall  be  subject  to  the 
same  penalties  as  are  all  other  persons 
committing"  the  same  crime  "within  the 
exclusive  jurisdiction  of  the  United 
States."  United  States  v.  Kagama,  118 
U.  S.  376,  30  L.  ed.  228,  6  Sup.  Ct.  Rep. 
1109;  Donnelly  v.  United  States,  228  U. 
S.  243,  269,  270,  57  L.  ed.  820,  831,  832, 
33  Sup.  Ct.  Rep.  449,  Ann.  Cas.  1913E, 
710.  The  defendant,  in  eflfect,  denied 
that  the  killing  was,  in  the  statutory 
sense,  within  the  Reservation.  If  this 
was  true,  an  essential  element  of  the 
crime  against  the  United  States  was  lack- 
ing; as  much  so  as  if  it  had  been  estab- 
lished in  United  States  v.  Sutton,  215  U. 
S.  291,  54  L.  ed.  200,  30  Sup.  Ct.  Rep. 
116,  or  in  United  States  v.  Soldana,  240 
U.  S.  530,  62  L.  ed.  870,  38  Sup.  Ct. 
Rep.  357,  that  the  region  into  which  li- 
quor was  introduced  was  not  Indian 
country.  That  the  district  court  for 
Idaho  had  jurisdiction  to  determine 
whether  the  locus  in  quo  was  a  part  of 
the  Reservation  was  not  questioned.  By 
§  78  of  the  Judicial  Code  the  whole  state 
of  Idaho  is  comprised  within  the  district 
of  Idaho;  by  paragraph  2d  of  §  24,  dis- 
trict courts  have  original  jurisdiction  of 
all  crimes  and  offenses  cognizable  under' 
the  authority  of  the  United  States;  and 
the  defendant  was  arrested  within  the 
district  of  Idaho. 

[551]  Since  defendant's,  motiona  in 
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the  district  court  did  not  raise  a  question 
properly  of  the  jurisdiction  of  the  eourt^ 
but  went  to  the  merits,  there  was  no  basis 
for  a  direct  writ  of  error  from  this  cooit. 
Provonost  v.  United  States,  232  U.  8. 
487,  58  L.  ed.  696,  34  Sup.  Ct.  Rep.  301; 
Lamar  v.  United  States,  240  U.  S.  60, 
65, 60  L.  ed.  526, 528, 36  Sup.  Ct.  Rep.  255. 
He  properly  sought  review  in  the  circuit 
court  of  appeals.  In  United  States  v. 
Celestine,  215  U.  S.  278,  54  L.  ed.  195, 
30  Sup.  Ct.  Rep.  93,  and  United  States 
V.  Pelican,  232  U.  S.  442,  58  L.  ed.  676, 
34  Sup.  Ct.  Rep.  396,  where  the  defense 
was  similar  to  that  presented  here,  and  in 
United  States  v.  Sutton  and  United 
States  V.  Soldana,  supra,  the  cases  came 
to  this  court  by  direct  writ  of  error  to 
the  district  court  under  the  Criminal  Ap- 
peals Act  of  March  2,  1907,  chap.  2564, 
34  Stat,  at  L.  1246,  Comp.  Stat.  §  1704,  6 
Fed.  Stat.  Anno.  2d  ed.  p.  149.  Hallo- 
well  V.  United  States,  221  U.  S.  317,  55 
L.  ed.  750,  31  Sup.  Ct.  Rep.  587,  where  a 
similar  question  was  involved,  came  here 
on  certificate.  In  Clairmont  v.  United 
States,  225  U.  S.  551,  554,  56  L.  ed.  1201. 
1202,  32  Sup.  Ct.  Rep.  787,  it  was  inad- 
vertently assumed  without  discussion  that 
the  question  involved  was  one  of  the  ju- 
risdiction of  the  district  court. 

The  judgment  of  the  Circuit  Court  of 
Appeals  is  reversed,  and  tlie  case  remand- 
ed to  that  court  for  further  proceedings 
in  conformity  with  this  opinion. 

Reversed. 

The  Chief  Justice  took  no  part  in  the 
decision  of  this  case. 


[6621  PANAMA  RAILROAD  COMPANY. 

Plflf.  in  Err., 
v. 

NOEL  PIGOTT,  a  Minor,  by  His  Guardian 
ad  Litem,  George  Morrell. 

(See  S.  C.  Reporter's  ed.  652-554.) 

Trial   —   question   for   Jury   —   forelgii 
law. 

1.  A  railway  company  sued  for  dam- 
ages for  perRonal  injuries  received  in  the 
Republic  of  Panama  does  not  get  less  than 
it  is  entitled  to  when  the  court,  in  view  of 

Note. — On  the  province  of  court  and 
jury  in  determining  the  question  of  negli- 
gence— see  notes  to  Roux  v.  Blodgett  A 
D.  Lumber  Co.  13  L.R.A.  728;  Emry  ▼. 
Raleigh  &  G.  R.  Co.  15  L.R.A.  332;  Fiteh 
v.  Creighton,  16  L.  ed.  U.  S.  596;  and 
Northern  P.  R.  Co.  v.  Egeland,  41  L.  ed. 
U.  S.  82. 
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contradictory  testimony  from  lawyers  on 
the  two  sides,  leaves  to  the  jury  the  ques- 
tions whether,  under  the  law  of  Panama: 
the  exercise  by  the  railway  company  of  due 
care  in  the  selection  of  itfl  employees  ,  re- 
lieves it  from  liability  in  damages  for  in- 
juries resulting  from  the  negligence  of  such 
employees,  and  whether,  under  such  law, 
damages  for  physical  pain  are  recoverable. 
(For  other  cases,  see  Trial,  VI.  c,  in  Digest 
Sup.   Ct.  1008.] 

Trial  —  question  for  Jury  — >  negligence. 

2.  It  is  for  the  jury  to  decide  whether 
poper  care  required  a  railway  company  to 
have  a  flagpnian  or  gate  at  a  much  frequented 
street  crossing,  the  view  of  which  was  par- 
tially obstructed  by  a  hedge,  and  to  have 
A  lookout  when  an  engine  is  backing  a  car 
over  the  crossing,  and  to  give  warning  by 
bell  or  whistle. 

(For  other  cases,  see  Trial,  VI.  c,  21,  in  Digest 
Sap.  Ct.  1008.] 

Trial  —  question  for  Jury  •—  negligence. 

3.  Extreme  youth  of  a  child  who  was 
run  over  when  attempting  to  cross  a  rail- 
road at  a  street  crossing  may  justify  the 
court  in  permitting  the  jury  to  attribute 
his  misfortune  to  the  railway  company's 
eonduct  alone,  whatever  difficulties  there 
might  be  in  the  case  of  an  older  person. 
[For  other  cases,  see  Trial,  VI.  c,  21,  in  Digest 

Sup.  Ct  1008.] 

[No.  133.] 

Submitted  January  13,  1021.    Decided  Jan- 
uary 24,  1921. 

IN  ERROR  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Fifth  Circuit 
to  review  a  judgment  which  affirmed  a 
judgment  of  the  District  Court  of  the 
Canal  Zone,  in  favor  of  plaintiff  in  a 
|>ersonal-injury  action.    Affirmed. 

See  same  case  below,  168  C.  C.  A.  183, 
256  Fed.  837. 

The  facts  are  stated  in  the  opinion. 

Mr.  Frank  Fenille  submitted  the  cause 
^or  plaintiff  in  error.  Mr.  Walter  F. 
Van  Dame  was  on  the  brief: 

In  many  cases  recovery  has  been  de- 
titied  notwithstanding  the  injured  person, 
in  view  of  his  age  and  lack  of  discretion, 
^as  not  chargeable  with  contributory 
ti^Iigence,  because  the  injury  resulted 
Crom  an  unavoidable  accident,  and  ac- 
tionable negligence  on  the  part  of  the 
defendant  was  not  shown. 

Schoonover  v.  Baltimore  &  O.  R.  Co. 
li.B.A.1917F,  10,  11,  note. 

Although  from  an  infant,  if  sui  juris, 
a  less  degree  of  care  is  required  than 
from  a  person  of  mature  age,  yet  he  is 
chargeable  with  some  degree  of  care  and 
pmdenee  in  approaching  a  known  dan- 
ger, and  is  responsible  for  the  conse- 
quences of  some  degree  of  negligence; 
and  in  an  aetion  for  injuries  to  him,  oc- 


casioned  by  negligence  of  another,  ab- 
sence of  this  degree  of  negligence  on  his 
part  must  be  made  to  appear  to  author- 
ize a  recovery. 

Wendell  v.  New  York  C.  &  H.  R.  R. 
Co.  91  N.  Y.  424. 

The  assumption  thnt  the  boy  was  sui 
juris  implies  that  he  had  sufficient  men- 
tal and  physical  capacity  to  be  charge- 
able with  the  exercise 'of  some  degree  of 
care  and  prudence,  and  to  be  responsible 
for  the  consequences  of  some  degree  of 
negligence;  but  doubtless,  owing  to  his 
tender  years,  a  lesser  degree  of  care  was 
required  of  him  than  one  of  mature  age. 

Wendell  v.  New  York  C.  &  H.  R.  R.  Co. 
91  N.  Y.  426;  Miles  v.  Atlantic,  M.  & 
0.  R.  Co.  4  Hughes,  172,  Fed.  Cas.  No. 
9,544. 

When  it  appears  that,  if  proper  pre- 
cautions were  taken,  they  could  not  have 
failed  to  prove  effectual,  the  court  has 
no  right  to  assume,  especially  in  face 
of  all  the  oral  testimony,  that  such  pre- 
cautions were  taken. 

Northern  P.  R.  Co.  v.  Freeman,  174 
U.  S.  379,  383,  43  L.  ed.  1014,  1016,  19 
Sup.  Ct.  Rep.  763. 

Noel  Pigott  should  not  be  permitted 
to  make  close  calculations  to  determine 
whether  he  could  safely  pass  in  front  of 
the  approaching  car,  and,  when  the  ex- 
periment failed,  charge  the  consequences 
of  his  mistake  upon  the  plaintiff  in  error. 

Belton  V.  Baxter,  54  N.  Y.  246, 13  Am. 
Rep.  578. 

When  the  plaintiff  complains  of 
wrongs  to  himself,  the  defendant  has  a 
right  to  insist  that  he  should  not  have 
been  the  heedless  instrument  of  his  own 
injury. 

Hatfield  v.  Roper,  21  Wend.  620,  34 
Am.  Dec.  273,  12  Am.  Neg.  Cas.  203. 

Whenever  it  affirmatively  appears  that 
the  injury  was  occasioned  by  the  fault 
of  the  party  injured,  or  where  there  is 
an  entire  absence  of  evidence  showing 
that  he  is  free  from  fault,  he  cannot  re- 
cover. 

Wendell  v.  New  York  C.  &  H.  R.  R. 
Co.  91  N.  Y.  426. 

A  statute  of  New  Jersey  which  pro- 
vides that  any  person  injured  by  an  en- 
gine or  car  while  walking,  standing,  or 
playing  on  any  railroad  shall  be  deemed 
to  have  contributed  to  the  injuries  .sus- 
tained, and  shall  not  recover  from  the 
company,  applies  to  a  boy  less  than  seven 
years  old. 

Erie  R.  Co.  v.  HUt,  247  U.  S.  97,  62 

L.  ed.  1003,  38  Sup.  Ct.  Rep.  435,  18  N. 

C.  C.  A.  556. 

Under  the  common  law  the  plaintiff  in 
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error  would  not  be  bound  to  maintain  a 
gate  or  flagman  at  the  crossing  where  the 
defendant  in  error  was  injured. 

Beisiegel  v.  New  York  C.  R.  Co.  40 
N.  Y.  9;  Weber  v.  New  York  C.  &  H. 
R.  R.  Co.  58  N.  Y.  451 ;  Grand  Trunk  R. 
Co.  V.  Ives,  144  U.  S.  408,  36  L.  ed.  485, 
12  Sup.  Ct.  Rep.  679,  12  Am.  Neg.  Cas. 
659. 

The  Spanish  doctrine,  which  has  pre- 
vailed on  the  Isthmus  since  the  beginning 
of  time,  is  that,  when  it  is  shown  that 
an  employer  has  exercised  due  diligence 
and  care  in  the  selection  of  his  servants 
and  in  his  supervision  over  them,  his 
responsibility  for  their  acts  ceases. 

12  Manresa,  Civil  Code  of  Spain,  pp. 
617,  618. 

While  the  fact  of  a  foreign  law  must 
be  proved  to  the  jury,  like  any  other 
fact,  questions  of  competency  and  of 
construction  are  for  the  court. 

Consequa  v.  Willings,  Pet.  C.  C.  225, 
Fed.  Cas.  No.  3,128;  Bank  of  China  v. 
Morse,  168  N.  Y.  458,  56  L.R.A.  139,  85 
Am.  St.  Rep.  676,  61  N.  E.  774;  Union 
Cent.  L.  Ins.  Co.  v.  Pollard,  94  Va.  146, 
36  L.R.A.  271,  64  Am.  St.  Rep.  715,  26  S. 
E.  421. 

Mr.  Theodore  0.  Hinckley  submitted 
the  cause  for  defendant  in  error: 

Whether  ordinary  care  or  reasonable 
prudence  requires  a  railroad  company 
to  keep  a  flagman  stationed  at  a  crossing 
that  is  particularly  dangerous  is,  as  a 
general  rule,  a  question  of  fact  for  the 
jury  to  determine,  under  all  the  circum- 
stances of  the  case;  and  the  omission  to 
station  a  flagman  at  a  dangerous  cross- 
ing may  be  taken  into  account  as  evi- 
dence of  negligence;  although  in  some 
cases  it  has  been  held  that  it  is  a  ques- 
tion for  the  court. 

Grand  Trunk  R.  Co.  v.  Ives,  144  U.  S. 
408,  421,  422,  36  L.  ed.  485,  490,  491,  12 
Sup.  Ct.  Rep.  679, 12  Am.  Neg.  Cas.  659. 

Manifestly,  the  evidence  is  such  that 
different  minds  might  reasonably  have 
drawn  different  conclusions  as  to  wheth- 
er or  not  the  defendant  in  error  was 
guilty  of  any  contributory  negligence  at 
all,  and  under  such  circumstances  the 
evidence  should  invariably  be  submitted 
to  the  jury. 

Weller  v.  Chicago,  M.  &  S.  P.  R.  Co. 
120  Mo.  635,  23  S.  W.  1061,  25  S.  W.  532; 
Brooks  V.  Somerville,  106  Mass.  271. 

The  fact  that  the  defendant  in  error 
was,  at  the  time  of  his  injury,  a  minor, 
seven  years  of  age,  made  it  incumbent 
upon  the  trial  court  to  submit  the  ques- 
tion of  contributory  negligence  to  the 
jury. 
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Washington  &  G.  R.  Co.  v.  Gladmon, 
15  WaU.  401,  21  L.  ed.  114 ;  Crane  Ele- 
vator Co.  V.  Lippert,  11  C.  C.  A.  521, 
24  U.  S.  App.  176,  63  Fed.  942. 

The  trial  court  was  justified  in  refus- 
ing the  request  of  plaintiff  in  error  rel- 
ative to  not  allowing  this  defendant  in 
error  to  recover  in  damages  for  pain  and 
suffering. 

Panama  R.  Co.  v.  Bosse,  249  U.  S.  41, 

63  L.  ed.  466,  39  Sup.  Ct.  Rep.  211; 
Panama  R.  Co.  v.  Toppin,  252  U.  S.  308, 

64  L.  ed.  582,  40  Sup.  Ct.  Rep.  319; 
Panama  R.  Co.  v.  Beckford,  145  C.  C.  A. 
430,  231  Fed.  436. 

The  rule  of  law  in  regard  to  the  negli- 
gence of  an  adult,  and  the  rule  in  regard 
to  that  of  an  infant  of  tender  years,  are 
quite  different.  By  the  adult  there  must 
be  given  that  care  and  attention  for  his 
own  protection  that  are  ordinarily  exer- 
cised by  persons  of  intelligence  and  dis- 
cretion. K  he  fails  to  give  it,  his  injury 
is  the  result  of  his  own  folly,  and  can- 
not be  visited  upon  another.  Of  an  in- 
fant of  tender  years  less  discretion  is 
required,  and  the  degree  depends  upon 
his  age  and  knowledge.  Of  a  child  of 
three  years  of  age  less  caution  would 
be  required  than  of  one  of  seven;  and 
of  a  child  of  seven  less  than  one  of 
twelve  or  fifteen.  The  caution  required 
is  according  to  the  maturity  and  capacity 
of  the  child,  and  this  is  to  be  determined 
in  each  case  by  the  circumstances  of 
that  case. 

Shearm.  &  Redf.  Neg.  49;  Mangam  v. 
Brooklyn  R.  Co.  38  N.  Y.  455,  98  Am. 
Dec.  66;  Smith  v.  O'Connor,  48  Pa.  218, 
86  Am.  Dec.  582 ;  Pennsylvania  R.  Co.  ▼. 
McTighe,  46  Pa.  316;  Washington  &  G. 
R.  Co.  V.  Gladmon,  15  Wall.  401,  21  L. 
ed.  114. 

Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court : 

This  is  an  action  brought  in  the  district 
court  of  the  Canal  Zone  for  the  division 
of  Cristobal,  to  recover  from  the  Panama 
Railroad  Company  for  personal  injuries 
suffered  by  the  minor,  Pigott,  in  the  city 
of  Colon,  Republic  [558]  of  Panama. 
Pigott  recovered  a  judgment  which  was 
affirmed  by  the  circuit  court  of  appeals. 
168  C.  C.  A.  183,  256  Fed.  837.  The 
case  is  brought  to  this  court  under 
the  Panama  Canal  Act,  August  24,  1912, 
chap.  390,  §  9,  37  Stat,  at  L.  560,  566, 
Comp.  Stat.  §§  10,037,  10,045,  9  Fed. 
Stat.  Anno.  2d  ed.  p.  110,  4  Fed.  Stat 
Anno.  2d  ed.  p.  780.  The  facts  may 
be  stated  in  a  few  words.*  The  minor, 
a  boy  of  seven,  was  run  over  when  at- 
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tempting^  to  eross  the  railroad  traek  on 
a  street  in  Colon.  There  was  evidence 
that  the  crossing  was  much  used,  and  that, 
especially  in  the  afternoon,  the  time  of 
the  accident,  there  usually  were  many 
children  about;  there  were,  however, 
neither  gates  nor  a  watchman  at  the  place. 
A  hedge  higher  than  the  child  somewhat 
obstructed  the  view.  The  engine  was 
backing  a  box  car  and  did  not  have  the 
lookout  required  by  the  company's  rules. 
There  was  evidence  also  that  it  gave  no 
warning  by  bell  or  whistle.  In  short,  by 
the  criteria  of  the  common  law,  the  plain- 
tiff had  a  right  to  go  to  the  jury  with 
iiis  case. 

The    fundamental    argument    for    the 
plaintiff  in  error  is  that  the  law  of  Panama 
was  not  applied  in  determining  the  prin- 
ciples of  liability  or  in  fixing  the  rule  of 
damages.    It  is  contended  that  if,  as  there 
>ras  evidence  to  prove,  due  oare  had  been 
used  in  the  selection  of  servants  by  the 
railroad,  the  company  was  not  answerable 
for  their  negligence,  and  that  in  any  event 
there  could  be  no  recovery  for  pain.   Both 
of  these  contentions  are  simply  attempts 
to  reargue  what  was  decided  in  Panama 
R.  Co.  V.  Toppin,  262  U.  S.  308,  64  L.  ed. 
582,  40  Sup.  Ct.  Rep.  319.    The  plaintiff 
in  error  certainly  did  not  get  less  than 
it  was  entitled  to  when,  in  view  of  con- 
tradictory testimony  from  lawyers  on  the 
two    sides,    the   court   left   the   law   of 
Panama  to  the  jury.    The  court  was  war- 
iiuited  in  also  leaving  to  the  jury  the 
question   whether   proper   care   required 
the  company  to  have  a  flagman  or  gate 
Hi  the  crossing  and  the  other  safeguards 
that  we  have  mentioned.    Grand  Trunk  R. 
Co.  V,  Ives,  144  U.  S.  408,  36  L.  ed.  485, 
:i2  Sup.  Ct.  Rep.  679,  12  Am.  Neg.  Rep. 
^59.    In  view  of  the  extreme  youth  of  the 
plaintiff  we  cannot  say  that  the  court 
«rred  in  allowing  the  jury  [554]  to  at- 
tribute his  misfortune  to  the  defendant's 
^sonduct  alone,  whatever  difficulties  there 
might  be  in  the  case  of  an  older  person; 
and  we  perceive  no  other  gpround  for  not 
allowing  the  verdict  and  the  decision  of 
the  two  courts  below  to  stand. 
Judgment  affirmed. 


EDWIN  O.  MERRILL,  James  Speyer,  and 
Frank  A.  Vanderlip,  Individually  and  as 
Trustees,  etc.,  Plffs.  in  Err., 

V. 

FRANCIS  P.  GARVAN,  as  Alien  Property 
Custodian.     (No.  303.) 


J.  MARKHAM  MARSHALL,  Walter  T. 
Rosen,  and  Rudolph  Metz,  as  Trustees, 
etc.,  Plffs.  in  Err., 

V. 

FRANCIS  P.  GARVAN,  as  Alien  Property 
Custodian.    (No.  304.) 


J.  MARKHAM  MARSHALL,  Walter  T. 
Rosen,  and  Rudolph  Metz,  as  Trustees, 
etc.,  Plffs.  in  Err., 

V. 

FRANCIS  P.  GARVAN,  as  Alien  Property 
Custodian.     (No.  395.) 


CENTRAL  UNION  TRUST  COMPANY  OF 
NEW  YORK,  IndividuaUy  and  as  Trus- 
tee, etc.,  Plff.  in  Err., 

V. 

FRANCIS  P.  OARVAN,  as  Alien  Property 

Custodian.    (No.  392.) 
is  Ii.  ed. 


METROPOLITAN  TRUST  COMPANY  OF 
THE  CITY  OF  NEW  YORK,  Trustee,  etc., 
Plff.  in  Err., 

V. 

FRANCIS  P.  GARVAN,  as  Alien  Property 
Custodian.     (No.  396.) 

(See  S.  C.  Reporter's  ed.  664-569.) 

War  —.enemy  property  —  selsare. 

1.  There  can  be  no  doubt  that  (Honffress 
has  power  to  provide  for  an  immediate 
seizure  in  war  times  of  property  supposed 
to  belong  to  the  enemy,  as  it  could  provide 
for  an  attachment  or  distraint,  if  aaequate 
provision  is  made  for  a  return  in  case  of 
mistake.  As  it  can  authorize  a  seizure  in 
pais,  it  can  authorize  one  through  the  help 
of  a  court. 

War  —  enemy  property  —  demand  by 
Allen  Property  Custodian  —  judicial 
enforcement. 

2.  A  demand  by  the  Alien  Property 
Custodian  under  the  Trading  with  the 
Enemy  Act  of  October  6,  1017,  for  the  de- 
livery to  him  of  property  to  which  he  is 
entitled,  may  be  enforced  by  the  Federal 
district  courts  under  §  17  of  that  act, 
giving  to  those  courts  jurisdiction  to  make 
all  such  orders  and  decrees  as  may  be 
necessary  and  proper  to  enforce  the  pro- 
visions of  the  act. 

War  —  enemy  property  »  oonclaslve- 
ness  of  determination  of  Allen  Prop* 
erty  Custodian. 

3.  The  determination  of  the  Alien 
Property  Custodian  that  certain  property 
is  liable  to  seizure  as  being  that  of  an 
alien  enemy  must,  whether  right  or  wrong, 
be  deemed  conclusive  in  a  possessory  ac- 
tion brought  by  that  officer  to  obtain  im- 
mediate possession,  the  President  having 
delesated  his  authority  to  him  under  the 
Trading  with  the  Enemy  Act  of  October  6, 
1917,  §  5,  and  the  act  providing  in  §  7e 
that,  "if  the  President  shall  so  require,  any 
money  or  other  property  owing  or  helonging 
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to  or  held  for,  by,  on  account  of,  or  on 
behalf  of,  or  for  the  benefit  of  an  enemy 
or  ally  of  an  enemy  not  holding  a  license 
granted  by  the  President  hereunder,  which 
the  President  after  investigation  «hall  de- 
termine is  so  owing  or  ku  belongs,  or  is  so 
hold,  shall  be  conveyed,  transferred,  as- 
ftigiied,  delivered  or  paid  over  to  the  Alien 
Property  Custodian,'*  to  which  the  amen- 
datory Act  of  November  4,  1918,  added, 
after  the  requirements  of  transfer,  the 
words,  "or  the  same  may  be  seized  by  the 
Alien  Property  Custodian,  and  all  property 
thus  acquired  shall  be  held,  admmistered 
and  disposed  of  as  elsewhere  provided  in 
this  act,"  provision  being  made  in  §  0 
for  immediate  claim  for  a  return  of  the 
property  and  for  suit,  in  which  ca^e  the 
property  is  to  be  retained  in  the  custody 
of  the  Alien  Property  Custodian,  or  in  the 
Treasury  of  the  United  States,  to  abide  the 
result. 

War  —  enemy  property  —  resort  of 
Allen  Property  Custodian  to  <K)urts  ^ 
remedy  of  claimant. 

4.  The  natural  interpretation  of  the 
provision  of  the  Trading  with  the  Enemy 
Act  of  October  6,  1017,  as  amended  by  the 
Act  of  November  4,  1918,  that  the  sole 
relief  and  remedy  of  any  person  having 
any  claim  to  any  property  transferred  to 
the  Alien  Property  Custodian,  or  required 
so  to  be,  or  seized  by  him,  shall  be  that 
provided  by  the  terms  of  the  act,  is  that  it 
refers  to  the  remedies  expressly  provided 
by  §  9,  viz.,  the  filing  of  a  claim  for  a 
return  of  the  property  and  the  bringing 
of  suit,  and  that  property  required  to  be 
transferred,  and  property  seized,  stand  on 
the  same  footing,  not  that  the  resort  by 
the  Custodian  to  the  courts  instead  of 
to  force  opens  to  the  person  who  has  de- 
clined to  obey  the  oraer  of  the  statute, 
or  who  has  prevented  a  seizure,  a  right 
by  implication  to  delay  what  the  statute 
evidently  means  to  accomplish  at  once. 

War  »  enemy  property  —  preliminary 
custody  of  Allen  Property  Custodian 
»  j  ad  Ida!  enforcement  —  remedy  of 
claimant. 

5.  A  proceeding  brought  by  the  Alien 
Property  Custodian  under  the  Irading  with 
the  Enemy  Act  of  October  6,  1917,  §  17,  to 
obtain  possession  of  property  as  being  that 
of  an  alien  enemy,  gives  nothing  but  the 
preliminary  custody,  such  as  would  have 
been  gained  by  seizure,  although  the  prop- 
erty is  to  be  conveyed  to  him,  and  by  the 
amendatory  Act  of  March  28,  1018,  he  is 
vested  with  all  the  power  of  a  common- 
law  trustee  in  respect  of  all  property  other 
than  money  which  has  been  or  shall  be,  or 
which  has  been  or  shall  be  required  to  be, 
conveyed  to  him,  and  is  given  the  power 
to  sell  and  manage  the  same  as  though  he 
were  absolute  owner,  since  this  act  did  not 
repeal  §  9  of  the  earlier  act,  which  pro- 
vides for  the  immediate  filing  of  a  claim 
for  a  return  of  the  property  and  the  bring- 
ing of  suit,  the  pi'operty,  in  case  of  suit, 
to  be  retained  in  the  custody  of  the  Cus- 
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ftodian  or  in  the  Treasury  of  the  United 
States,  to  abide  the  result. 

[No8.  392,  393,  394,  395,  and  396.] 

Argued  January  10  and  11.  1021.    Decided 
January  24,  1921. 

FIVE  WRITS  of  Error  to  the  United 
States  Circuit  Court  of  Appeals  for 
the  Second  Circuit  to  review  decrees 
which  affirmed  decrees  of  the  District 
Court  for  the  Southern  District  of  New 
York,  in  favor  of  the  Alien  Property 
Custodian,  in  suits  to  obtain  possession 
of  property  as  being  that  of  alien 
enemies.    Affirmed. 

See  same  case  below,  in  Nos.  392-395, 

—  C.  C.  A.  — ,  265  Fed.  477;  No.  396, 

—  C.  C.  A.  — ,  265  Fed.  481. 

The  facts  are  stated  in  the  opinion. 

Mr.  Perry  D.  Trafford  argued  the 
cause  and  filed  a  brief  for  plaintiffs  in 
error  in  Nos.  392  and  393 : 

That  the  United  States  district  court 
should  not  make  a  decree  for  the  seizure 
of  property  not  included  in  the  terms  of 
the  Civil  War  Confiscation  Act,  and  that 
the  decree  of  the  court  in  such  case  waa 
no  protection  to  parties  complying  with 
it,  is  established  by  many  decisions. 

Bigelow  V.  Forrest,  9  Wall.  339,  351, 
19  L.  ed.  696,  700;  Day  v.  Micou,  18 
Wall.  156, 161,  21  L.  ed.  860,  862;  Risley 
V.  Phcnix  Bank,  83  N.  Y.  331,  38  Am. 
Rep.  421,  111  U.  S.  125,  28  L.  ed.  374, 
4  Sup.  Ct.  Rep.  322. 

In  its  simplest  elements  a  trust  is  a 
confidence  reposed  in  one  person,  called 
the  trustee,  for  the  benefit  of  anyone, 
called  a  cestui  que  trust,  with  respect 
to  the  property  held  by  the  former  for 
the  benefit  of  the  latter. 

39  Cyc.  18. 

A  trustee  may  be  defined  generally  as 
a  person  in  whom  some  estate,  interest, 
or  power  in  or  affecting  property  is 
vested  for  the  benefit  of  another. 

Taylor  v.  Davis  (Taylor  v.  Mayo),  110 
U.  S.  330,  28  L.  ed.  163,  4  Sup.  Ct  Rep. 
147. 

Regardless  of  the  particular  power 
given  to  trustees,  if  it  be  one  which  calls 
for  the  exercise  of  judgment  and  discre- 
tion, an  active  trust  which  the  Statute 
of  Uses  does  not  affect  is  created,  and 
the  legal  title  is  vested  in  the  trustees. 

28  Am.  &  Eng.  Enc.  Law,  925. 

It  seems  unnecessary  to  depend  upon 
the  general  principles  of  the  law  of 
trusts  to  establish  the  proposition  that 
a  valid  trust  is  created  by  such  instru- 
ments as  these  which  the  Custodian  now 
questions;  for  they  are  expressly  sanc- 
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tioned  and  declared  to  be  trusts  by  the 
statutes  of  Massachusetts,  and  it  hap- 
pens that  the  authorities  have  passed  de- 
cisively upon  this  very  point. 

Cooke  V.  Warner,  56  Conn.  234,  14 
Atl.  798;  Brackett  v.  Middlesex  Bkg.  Co. 
89  Conn.  645,  95  Ail.  12;  Lancashire  Ins. 
Co.  V.  Maxwell,  131  N.  Y.  286,  30  N.  E. 
192;  Re  Home  Provident  Safety  Fund 
Asso.  129  N.  Y.  288,  29  N.  E.  323;  Rug- 
bies V.  Chapman,  59  N.  Y.  163;  People 
ex  rel.  Ruggles  v.  Chapman,  64  N.  Y.  557. 

Probably  there  is  no  class  of  property 
which  the  court  should  be  more  jealous 
in  protecting  than  that  held  by  trustees; 
and  one  reason  for  this  attitude  is  the 
strict  accountability  of  trustees  to  the 
beneficiaries.  It  is,  of  course,  the  moral 
as  well  as  the  legal  duty  of  trustees  to 
protect  funds  confined  to  them  against 
attacks;  and  they  are,  moreover,  bound 
to  do  so  for  their  own  protection  in  such 
a  case  as  this,  since  a  decree  authoriz- 
ing the  seizure  of  this  property  would  be 
no  protection  to  them  when  called  upon 
to  account  many  years  later,  if,  as  a 
matter  of  law,  the  Trading  with  the 
Enemy  Act  does  not  give  the  court  ju- 
risdiction over  the  property  of  American 
citizens. 

Risley  v.  Phenix  Bank,  83  N.  Y.  337, 
38  Am.  Rep.  421 ;  Day  v.  Micou,  18  Wall. 
156,  160,  21  L.  ed.  860,  862;  Bigelow  v. 
Forrest,  9  Wall.  339,  351,  19  L.  ed.  696, 
700;  Re  Home  Provident  Safety  Fund 
Asso.  129  N.  Y.  288,  29  N.  E.  323. 

It  appears  from  the  statute  itself  that 
it  is  enemy  property  and  the  rights 
of  enemies  therein  which  are  taken,  and 
not  all  property  in  which  an  enemy  may 
have  an  interest. 

• 

Day  V.  Micou,  18  Wall.  156,  21  L.  ed. 
860;  Claims  of  Marcuard  (Citizens*  Bank 
V.  United  States)  20  Wall.  114,  115,  22 
L.  ed.  327,  328;  Burbank  v.  Conrad,  96 
U.  S.  291,  293,  24  L.  ed.  731,  732;  Con- 
rad V.  Waples,  96  U.  S.  279,  285,  24 
L.  ed.  721,  722. 

The  authority  intended  to  be  conferred 
upon  the  Custodian  is  such  as  is  usually 
conferred  apK>n  a  receiver.  It  has  been 
held,  however,  that  a  receiver  of  an  in- 
solvent corporation  is  not  entitled  to 
take  possession  of  the  securities  de- 
posited with  a  state  superintendent  of 
insurance,  which,  like  the  securities  now 
seized,  constitute  a  trust  fund. 

Cooke  v.  Warner,  56  Conn.  234, 14  Atl. 
798;  Re  Home  Provident  Safety  Fund 
Asso.  120  N.  Y.  288.  29  N.  E.  323;  Rug- 
bies v.  Chapman,  59  N.  Y.  163;  People  ex 
rcl.  Ruggles  v.  Chapman,  64  N.  Y.  557; 

Raymond  v.  Security  Trust  &  L.  Ins.  Co. 
63  L.  ed. 


44  Misc.  31,  89  N.  Y.  Supp.  753;  Rick- 
man  V.  Rickman,  180  Mich.  224,  146  N. 
W.  609,  Ann.  Cas.  1915C,  1237. 

A  court  of  law  will  review  the  con- 
clusion of  an  administrative  officer  upon 
admitted  facts,  and  such  an  officer  can- 
not confer  jurisdiction  upon  himself  by 
his  mistake  as  to  the  law. 

American  School  v.  Mc Annuity,  187 
U.  S.  94,  47  L.  ed.  90,  23  Sup.  Ct.  Rep. 
33;  Gonzales  v.  Williams,  192  U.  S.  1,  48 
L.  ed.  317,  24  Sup.  Ct.  Rep.  177. 

The  Custodian  cannot  override  the  act 
of  Congress,  and  this  court  will  not  aid 
him  in  an  attempt  to  do  so. 
'  Burfenning  v.  Chicago,  St.  P.  M.  ft 
O.  R.  Co.  163  U.  S.  321,  41  L.  ed.  175, 16 
Sup.  Ct.  Rep.  1018;  Waite  v.  Macy,  246 
U.  S.  606,  62  L.  ed.  892,  38  Sup.  Ct.  Rep. 
395;  American  School  v.  McAnnulty, 
supra. 

If  it  should  be  urged  that  the  Congress 
hAd  it  within  its  power  to  enact  that  the 
"determination"  of  the  Custodian  should 
be  conclusive  upon  all  persons  and  upon 
all  courts  (except,  perhaps,  in  proceed- 
ings brought  under  §  9  of  the  act),  it 
should  be  a  sufficient  answer  to  point  out 
that  the  Congress  made  no  such  enact- 
ment, as  it  has  done  in  other  cases  (see, 
for  example,  the  Customs  Administra- 
tion Act  and  Contract  Labor  Law  re- 
ferred to  in  the  cases  of  De  Lima  v.  Bid- 
well,  182  U.  S.  1,  45  L.  ed.  1041,  21  Sup. 
Ct.  Rep.  743,  and  Gonzales  v.  Williams, 
supra) ;  and  such  power  in  an  administra- 
tive officer  will  not  be  implied. 

United  States  v.  Sherman  &  Sons  Co. 
237  U.  S.  146,  59  L.  ed.  883,  35  Sup.  Ct. 
Rep.  520. 

Under  any  view  the  trustees  are  en- 
titled to  their  day  in  court  before  they 
can  be  required  to  deliver  the  property 
from  their  possession  to  the  Custodian. 

Kahn  v.  Garvan,  263  Fed.  009. 

Mr.  Emory  B.  Buckner  argued  the 
cause,  and,  with  Messrs.  Gerard  C.  Hen- 
derson and  H.  H.  Nordlinger,  filed  a 
brief  for  plaintiffs  in  error  in  Nos.  394 
and  395 : 

Enemy  property  may  be  of  three 
kinds:  property  subject  to  capture  at 
sea;  property  subject  to  capture  on  land; 
and  property' which  cannot  be  "captured" 
at  all,  but  which  may,  with  the  proper 
legislative  authority,  be  confiscated  by 
appropriate  legal  proceedings. 

Lamar  v.  Browne,  92  U.  S.  187,  196, 
23  L.  ed.  650,  654;  Manila  Prize  Cases 
(United  States  v.  Dewey)  188  U.  S.  254, 
278,  47  L.  ed.  463,  475,  23  Sup.  Ct.  Rep. 
415;  Jecker  v.  Montgomery,  13  How.  498, 
516, 14  L.  ed.  240,  247;  1  Kent,  Com.  13th 
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cd.  pp.  101,  102;  The  Flad  Oyen,  1  C. 
Rob.  114;  Sawyer  v.  Maine  P.  &  M.  Ins. 
Co.  12  Mass.  291;  The  Siren,  Fed.  Cas. 
No.  12,911;  Bradstreet  v.  Neptune  Ins. 
Co.  3  Sumn.  600,  Fed.  Cas.  No.  1,793; 
Alexander's  Cotton  (United  States  v. 
Alexander)  2  Wall.  404,  17  L.  ed.  915; 
Planters'  Bank  v.  Union  Bank,  16  Wall. 
483,  21  L.  ed.  473;  Young  v.  United 
States,  97  U.  S.  39,  24  L.  ed.  992;  Kirk 
V.  Lynd,  106  U.  S.  315,  317,  27  L.  cd.  193, 
194, 1  Sup.  Ct.  Rep.  296;  J.  Ribas  y  Hijo 
y.  United  States,  194  U.  S.  315,  48  L.  ed. 
994,  24  Sup.  Ct.  Rep.  727;  United  States 
V.  Anderson,  9  Wall.  56,  65,  67, 19  L.  ed. 
615,  617,  618 ;  United  States  v.  Padelf ord, 
9  WaU.  531,  19  L.  ed.  788;  Miller  v. 
United  States  (Page  v.  United  States) 
11  Wall.  268,  308,  20  L.  ed.  135,  145; 
Brown  v.  United  States,  8  Cranch,  109, 
3  L.  ed.  504 ;  Bigelow  v.  Forrest,  9  Wall. 
339,  350,  19  L.  ed.  696,  700. 

The  act  gives  the  Custodian  more  than 
a  mere  possessory  right  to  enemy  prop- 
erty seized  by  him. 

Day  V.  Micou,  18  Wall.  156,  161,  21 
L.  ed.  860,  862. 

The  Custodian's  determination,  there- 
fore, cannot  be  conclusive. 

United  States  v.  Anderson,  9  Wall. 
56, 19  L.  ed.  615 ;  Jecker  v.  Montgomery, 
13  How.  498,  14  L.  ed.  240;  Bigelow  v. 
Forrest,  9  Wall.  339, 19  L.  ed.  696;  Con- 
rad V.  Waples,  96  U.  S.  279,  24  L.  ed. 
721;  Burbank  v.  Conrad,  96  U.  S.  291, 
24  L.  ed.  731 ;  Waples  v.  United  States, 
110  U.  S.  630,  28  L.  ed.  272,  4  Sup.  Ct. 
Rep.  225;  Avegno  v.  Schmidt,  113  U.  S. 
293,  28  L.  ed.  976,  5  Sup.  Ct.  Rep.  487; 
Shields  v.  Schiff,  124  U.  S.  351,  31  L. 
ed.  445,  8  Sup.  CIt.  Rep.  510;  American 
School  V.  McAnnulty,  187  U.  S.  94,  47 
L.  ed.  90,  23  Sup.  Ct.  Rep.  33;  Qegiow 
V.  Uhl,  239  U.  S.  3,  60  L.  ed.  114,  36  Sup. 
Ct.  Rep.  2;  Interstate  Commerce  Com- 
mission V.  Louisville  &  N.  R.  Co.  227  U. 
S.  88,  92,  57  L.  ed.  431,  433,  33  Sup.  Ct. 
Rep.  185. 

The  language  of  the  statute  is  so  clear 
that  even  if  it  could  be  shown  that  the 
draftsmen  had  a  different  intention,  it 
is  doubtful  whether  such  evidence  could 
affect  its  construction. 

Caminetti  v.  United  States,  242  U.  S. 
470,  61  L.  ed.  442,  L.R.A.1917F,  502,  37 
Sup.  Ct.  Rep.  192,  Ann.  Cas.  1917B,  1168. 

Any  other  construction  than  that 
which  we  urge  would  render  the  act  un- 
constitutional, or  at  least  would  raise 
doubtful  questions  of  constitutionality, 
which  should  strongly  influence  this 
court  against  any  such  construction. 

United  States  v.  Jim  Fuey  Moy,  241 
U.  S.  394,  401,  60  L.  ed.  lOGl,  1063,  36 


Sup.  Ct.  Rep.  658,  Ann.  Cas.  1917I>,  854; 
Harriman  v.  Interstate  Commerce  Com- 
mission, 211  U.  S.  407,  53  L.  ed.  253,  29 
Sup.  Ct.  Rep.  115. 

Having  invoked  the  jurisdiction  of  the 
court,  libellant  must  make  out  a  ease  ac- 
cording to  law. 

Clinkenbeard  v.  United  States,  21 
Wall.  65,  22  L.  ed.  477;  United  States  ▼. 
Philadelphia  &  R.  R.  Co.  123  U.  S.  113, 
31  L.  ed.  138,  8  Sup.  Ct.  Rep.  77;  De 
Bary  v.  Dunne,  162  Fed.  961;  Freeman 
V.  United  States,  157  Fed.  195,  84  C.  0. 
A.  643,  168  Fed.  1022;  United  States  ▼. 
Nebraska  Distilling  Co.  25  C.  C.  A.  418, 
46  U.  S.  App.  704,  80  Fed.  285;  United 
States  V.  Bank  of  America,  15  Fed.  730; 
United  States  v.  Myers,  3  Hughes,  23^^ 
Fed.  Cas.  No.  15,846. 

A  trust  deed  such  as  the  one  at  bar 
creates  a  real  trust,  the  terms  of  whieh 
are  binding  upon  the  trustees,  upon  the 
insurance  company,  and  upon  the  sue- 
cessors  in  interest  of  the  insurance  com- 
pany. The  deed  of  trust  is  a  contract 
creating  valid  property  rights  in  the 
policyholders;  that  contract  and  those 
rights  are  inviolable,  and  it  is  the  right 
and  duty  of  the  trustees  to  retain  the 
trust  fund  and  pay  it  out  only  for  the 
purposes  authorized  by  the  trust  deed. 

Cooke  V.  Warner,  56  Conn.  234,  14 
Atl.  798 ;  Brackett  v.  Middlesex  Bkg.  Go. 
89  Conn.  655,  95  Atl.  12 ;  Risk  v.  Kansas 
Trust  &  Bkg.  Co.  58  Fed.  45;  Lancashire 
Ins.  Co.  V.  Maxwell,  131  N.  Y.  286,  30 
N.  E.  192;  Re  Home  Provident  Safety 
Fund  Asso.  129  N.  Y.  288,  29  N.  E.  323; 
People  ex  rel.  Ruggles  ▼.  Chapman,  64 
N.  Y.  557;  Ruggles  v.  Chapman,  59  N. 
Y.  163 ;  Babcock  Printing  Press  Mfg.  Co. 
V.  Ranous,  31  App.  Div.  629,  affirmed  in 
164  N.  Y.  440,  54  N.  Y.  Supp.  1048,  58 
N.  E.  529;  Fullerton  v.  National  Burglar 
&  Theft  Ins.  Co.  63  How.  Pr.  5,  affirmed 
in  16  N.  Y.  Week.  Dig.  56,  100  N.  Y.  76^ 
2  N.  E.  629 ;  Duncan  v.  Stanton,  30  Barb. 
533;  Vandiver  v.  Poe,  119  Md.  348,  46 
L.R.A.(N.S.)  187,  87  AU.  410,  Ann.  Cas. 
1914D,  435;  Vandiver  v.  Fidelity  Sav. 
Bank,  120  Md.  619,  87  Atl.  1086;  Im- 
perial  L.  Ins.  Co.  v.  Hambitzer,  95  Mieh. 
513,  55  N.  W.  365;  Falkenbach  v.  Pat- 
terson,  43  Ohio  St.  359, 1  N.  E.  757. 

The  only  rights  vested  in  the  Custo- 
dian by  the  Trading  with  the  Enemy 
Act  are  the  rights  belonging  to  the 
enemy. 

Day  V.  Micou,  18  Wall.  156,  21  L.  ed. 
860;  Claims  of  Marcuard  (Citizens  Bank 
V.  United  States)  20  Wall.  114,  22  L.  ed. 
327;  Burbank  v.  Conrad,  96  U.  S.  291, 
24  L.  ed.  731;  Conrad  v.  Waples,  96  U.  S. 
279,  24  L.  ed.  721;  Avegno  y.  Schmidt, 
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113  V.  8.  293,  28  L.  ed.  976,  6  Sop.  Ct. 
R^.  487;  Risley  v.  Phenix  Bank,  83  N. 
Y.  318,  38  Am.  Rep.  421,  afflrmed  in  111 
U.  S.  125,  28  L.  ed.  374,  4  Sup.  Ct.  Rep. 
322;  Re  Ruben  [1915]  2  Ch.  313,  [1915] 
W.  N.  294,  84  L.  J.  Ch.  N.  8.  789,  113 
L.  T.  N.  8.  047,  31  Times  L.  R.  563,  69 
Sol.  Jo.  704. 

Hr.  WalUr  F,  T&ylor  ai^ed  the  cause 
Mid  filed  a  brief  for  plaintiff  in  error  in 
No.  396: 

To  entitle  the  libellant,  who  is  here 
the  defendant  in  error,  to  a  decree  on 
the  pleadings,  awarding  him  poaaeseion 
of  the  property  against  which  his  libel 
wu  filed,  the  pleadings  would  have  to 
show  that  the  property  in  fact  belonged 
to  or  was  held  for  account  of  an  enemy 
or  an  ally  of  an  enemy. 

Ctinkenbeard  v.  United  8tates,  21 
WaU.  65,  23  L.  ed.  477;  Gonzales  v.  Wil- 
liams, 192  U.  S.  1,  48  L.  ed.  317,  24  Snp. 
Ct  Eep.  177;  DeLima  v.  Bidwell,  182  U. 
S.  1,  46  L.  ed.  1041,  21  Sup.  Ct.  Rep. 
743;  Re  Fassett,  142  U.  S.  479,  35  L. 
•d.  1086,  12  Sup.  Ct.  Rep.  295, 

The  trust  instrument  creates  a  trust 
for  the  benefit  primarily  of  the  creditors 
and  polioyholders  of  the  Mannheim  In- 
rarance  Company  in  the  United  States. 

Cooke  V.  Warner,  56  Conn.  234, 14  Atl. 
798;  Brackett  r.  Middlesex  Bkg.  Co.  89 
Conn.  645,  95  Atl.  12;  Lancashire  Ins. 
Co.  V.  Maxwell,  131  N.  Y.  286,  30  N.  E. 
192;  Re  Home  Provident  Safety  Fund 
AsBo.  129  N.  Y.  288,  29  N.  E.  323;  Rug- 
gles  V.  Chapman,  59  N.  Y.  163;  People  ex 
jcl.  Buggies  V.  Chapman,  64  N.  Y.  557; 
Tandiver  t.  Poe,  119  Md.  348,  46  L.B.A. 
(N.S.)  187,  87  AtL  410,  Ann.  Cas.  1914D, 
435;  Tandiver  t.  Fidelity  Sav.  Bank,  120 
Hd.  619,  87  Atl.  1086;  Imperial  L.  Ins. 
Co.  V.  Hambitzer,  95  Mich.  613,  55  N. 
W.  365;  Falkenbach  v.  Patterson,  43 
Ohio  St  359, 1  N.  E.  757. 

The  Alien  Property  Custodian  is  not 
obliged  to  come  into  court  to  assert  his 
right  of  possession;  but,  if  he  does  come 
into  court,  be  mnst  establish  his  right 
to  the  property  upon  the  merits  as 
against  the  claim  of  a  citizen  who  is  in 
possession  of  it 

Clinkenbeard  v.  United  States,  supra. 

Special  Assistant  to  the  Attorney  Gen- 
era] Boggs  and  Assistant  Attorney  Gen- 
eral Spallacy  argued  the  cause,  and,  with 
Solicitor  General  Frierson  and  Special 
Assistant  to  the  Attorney  General  Stan- 
ley, filed  a  brief  for  defendant  in  error: 

The  practice  on  the  part  of  the  govern- 
ment, in  proper  eases,  of  taking  posses- 
sion of  property  and  then  requiring  ad* 
verse  elaimants  to  take  the  initiative  in 
•I  L.  a«. 


instituting  proceedings  for  the  judicial 
determination  of  their  rights,  and  of  pro- 
viding that  certain  specified  remedies 
shall  be  exclusive,  is  well  sanctioned  by 
legislation  in  the  past  which  has  been 
sustained  as  valid. 

Treat  v.  Staples,  Holmes,  1  Fed.  Caa. 
No.  14,162;  Brice  v.  Elliott,  2  W.  N.  C. 
560,  Fed.  Cas.  No.  1,854;  DeLima  v.  Bid- 
well,  182  U.  S.  1,  180,  45  L.  ed.  1041,  21 
Sup.  Ct.  Rep.  743;  Carey  v.  Curtis,  3 
How.  236,  11  L.  ed.  576;  Bartlett  v. 
Kane,  16  How.  263,  14  L.  ed.  931;  Am- 
Bon  V.  Murphy,  109  U.  8.  238,  240,  27 
L.  ed.  920,  922,  3  Sup.  Ct.  Rep.  184; 
Murray  v.  Hoboken  Land  ft  Improv.  Co. 
18  How.  272,  15  L.  ed.  372;  Springer  v. 
United  States,  102  U.  S.  SB6,  26  L.  ed. 
253;  Dodge  v,  Osborn,  240  U.  S.  118,  60 
L.  ed.  557,  36  Sup.  Ct,  Rep.  275;  Hay- 
craft  V.  United  States.  22  Wall.  81,  22 
L,  ed.  738;  Barker  v.  Harvey,  181  U.  S. 
481,  45  L.  ed.  963,  21  Sup,  Ct.  Rep.  690; 
Bostiller  v.  Dominquea,  130  U.  8.  238. 
250,  32  L.  ed.  926.  931,  9  Sup.  Ct.  R«p. 
525;  Mitchell  v.  Furmnn,  180  U.  S.  402, 
45  L.  ed.  596,  21  Sup.  Ct  Rep.  430; 
Moyer  v.  Peabody,  212  U.  8.  78,  53  L.  ed. 
410,  29  Sup.  Ct,  Rep.  235;  Paoifie  Livs 
Stock  Co.  V.  Lewis,  241  U.  S.  440,  60  L. 
ed.  1084,  36  Sup.  Ct  Rep.  637. 

The  determination  of  enemy  owner- 
ship, made  pursuant  to  the  provisions 
of  §  7(c),  is  conclusive  in  so  far  as  the 
Custodian's  right  to  possession  is  con- 
cerned ;  and  demands  for  the  possession 
of  property,  made  by  the  Cnstodian  pur- 
suant to  this  section  of  the  act,  must  be 
complied  with,  and  thereafter  judicial 
dptermination  had  with  respect  to  claims 
of  ownership,  as  provided  by  §  9. 

Salaraandra  Ins.  Co.  v.  New  York  L. 
Ins.  &  T.  Co.  254  Fed.  852;  Keppelmann 
V.  Palmer,  —  N.  J.  ~,  108  Atl.  432; 
Garvan  v.  $25,000  Bonds,  Decided  Nov. 
1920,  not  yet  reported;  Garvan  v.  $100- 
000  Bonds,  —  C.  C.  A.  — ,  265  Fed. 
481,  477;  Biesantz  v.  Supreme  Council  R. 
A.  106  Misc.  545,  175  N.  Y.  Snpp.  46, 
Kahn  v.  Garvan,  263  Fed.  909,  264  Fed. 
253;  Garvan  v.  Deposit  Account  of  New 
York  Funcbal  Hand  Embroidery  Co. 
not  yet  reported. 

Neither  the  statutes  of  Connecticut 
in  qnestioQ,  nor  the  terms  of  the  so- 
called  deed  of  trust,  contemplated  or 
effected  any  change  in  ownership  of  the 
securities  deposited  by  the  Munich  Com- 
pany with  the  trustees. 

Security  Co.  v.  Hartford,  61  Conn.  89, 
23  Atl.  699;  Re  Home  Provident  Safety 
Fund  Asso.  126  N.  Y.  295,  29  N.  E.  323. 

The  Federal  courts,  even  without  the 

backing  of  such  express  statutory  au- 
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thority^u  the  Trading  with  the  Enemy  libellsnt  moved  for  decrees  for  possession 

Act  gives  in  this  case,  have  refused  to  apon  the  pleadings,  which  were  j^niDted 

follow  the  rule  of  the  state  courts,  and  by  the  district  court.     Tbe  decrees  wen 

hn-e    transferred  iiosseesion    nf  securi-  affirmed  by  the  circuit  court  of  appeals, 

ties  from  a  state  official  to  the  receiver  —  C.  C.  A.  — ,  265  Fed.  47* ;  —  C.  C.  A. 

appointed  by  the  Fedoiai  courts  for  the  — ,  265  Fed.  481.    As  the  decision  of  the 

in?.dvent  corporation.  latter  court  is  not  made  final  by  the  Btat- 

Morrill  v.  American  Reserve  Bond  Co.  ute,  the  eases  have  been  brought  on  writ 

151  Fed.  305;  Robinson  v.  Mutual  Re-  of  error  to  this  court, 

serve  L.  Ins.  Co.  Ili2  Fed.  794.  As  is  obvious  from  the  statement  of 

It  is  clearly  within  the  power  of  Con-  the  pleadings,  the  libels  are  brought  upon 
gress  to  deprive  the  mortgagee,  pledgee,  the  theory  that  these  are  purely  possessory 
or  other  holder  of  a  right  in  the  nature  actions,  and  that,  for  the  purposes  (rf 
of  security,  of  the  possession  of  the  immediate  possession,  the  determination 
property  involved,  and  to  place  such  pos-  of  the  Enemy  Property  Custodian  is  eon- 
session  in  the  Alien  Property  Custodian,  elusive,  whether  right  or  wrong.  The 
provided  there  is  given  another  reason-  claimants, .  on  the  other  hand,  set  up  anb- 
ably  effective  remedy  by  which  this  right  stantive  rights,  and  seek  to  have  it  de- 
of  security  may  be  realized  upon.  cidcd  in  these  suiLs  whether  the  funds  Kn 

Bernheiraer  v.  Converse,  206  V.  S,  516,  enemv  property  in  fact,  and  whether  they 

61  L.  ed.  1163,  27  Sup.  Ct.  Rep.  755.  have  not  the  right  to  detain  them.   Strictly 

Slalutes    should    receive    a    sensible  possessory  actions  still  survive  in  the  laws 

construction,  such  as  will  effectuate  the  of  some  stales,   and   have   been    upheld, 

legislative    intention,    and,    if    possible,  leaving  the  party  claiming  title  to  a  sabse- 

such  as  will  avoid  an  unjust  or  an  ab-  quent  suit.    Grant  Timber  &  Mfg.  Go.  t, 

surd  conclusion.  Gray,  236  U.  S.  133,  59  L.  ed.  501,  35 

Lau  Ow  Bew  v.  United  Stales.  144  U.  Sup.    Ct.    Rep.   279.     There   can   be  no 

S.  47,  5ft,  36  L.  ed.  340,  344,  12  Sup.  Ct.  doubt  that  Congress  bas  power  to  provide 

Rep.  517.  for  an  immediate  seizure  in  war  times  of 

property  supposed  to  belong  to  the  enemy, 

Mr.  Justice  Holmes  delivered  the  opin-  as  it  could  provide  for  an  attachment  or 

ion  of  the  court:  distraint,  if  adccjuate  provision  is  made 

These  are  libels  brought  by  the  Alien  for  a  return  in  ease  of  mistake.  As  it 
Property  Custodian'  under  the  Trading  can  authorize  a  seizure  in  pais,  it  can 
with  the  Enemy  Act,  October  6,  1917,  authorize  one  through  the  help  of  a  court, 
chap.  IOC,  §  17,  40  Stat,  at  L.  411,  425,  The  only  questions  are  whether  it  has 
Comp.  Stat.  §§  3115ia,  3115^1,  Fed.  Stat,  done  so,  as  supposed  by  the  libellanl,  and. 
Anno.  Supp.  1918,  pp.  847,  865,  to  obtain  if  so,  whether  the  conditions  imposed  by 
possession  of  securitits  in  the  hands  of  the  act  have  been  performed. 
tbe  plaintiffs  in  error  respectively  as  If  the  Custodian  was  entitled  to  de- 
trustees.  The  libel  in  each  case  alleges  mand  the  delivery  of  the  property  in  ques- 
tbat  tbe  Alien  Property  Custodian,  after  tion,  it  does  not  seem  to  need  argument 
investigation,  determined  that  a  German  to  show  that  the  demand  could  be  en- 
insurance  company  named  was  an  enemy,  forced  by  the  disliict  courts  under  9  W 
not  holding  a  license  from  the  President,  of  the  act,  giving  to  those  courts  jurisdic- 
etc. ;  that  certain  specified  securities  be-  tion  to  make  all  such  orders  and  decrees 
longed  to  it  or  were  held  for  its  benefit  by  as  may  [567]  be  necessary  and  proper  to 
the  party  now  appearing  as  a  plaintiff  enforce  the  provisions  of  the  act.  The 
in  error  in  that  case;  and  that  a  demand  first  question,  then,  is  whether  the  Cna- 
for  the  property  had  been  made,  but  not  todian  had  the  right  to  make  the  deraanil. 
complied  with.  The  lihellant  prayed  an  gy  §  5  the  President  may  exercise  any 
order  directing  the  marshal  to  seize  the  p„^^^  ^t  authority  conferred  by  the  act, 
property,  and  citing  claimants  of  a  right  through  sucii  officers  as  he  may  direct. 
to  possession  to  show  cause  why  the  same  j^  -^  admitted  that  he  has  exercised  the 
should  not  be  dehvered  to  him.  The  plain-  _  _  1  -it  *».«=  ..>~.  n.-^,,,^ 
tiffs  in  error  appeared  as  claimants  in  P""!^  '""'!,"'*'  '"  t''^«  "^^  '''""»^ 
their  several  cases,  denied  that  the  funds  ^e  Enemy  Property  Custod  an  and  by 
were  held  for  the  benefit  of  an  enemy,  '^e  Act  of  Nov-ember  4  1918,  chap, 
and  set  up  the  tnist  under  which  they  201,  40  Stat,  at  L.  1020,  the  Custodian 
held  [566]  them,  as  required  by  the  laws  '3  P^en  the  right  to  seize.  By  §  1 
of  Massachusetts  or  Connecticut,  for  the  (c),  as  originally  enacted,  "If  tbe  Pren- 
secnrity  of  American  policyholders  and  dent  shall  so  require,  any  money  or 
ereditoi'B,  with  reasons  for  their  right  to  other  property  owing  or  belonging  to 
retain  the  funds  allwed  in  detail.  Tbe  or  held  for,  by,  on  account  of,  or  on 
408  1S4  V.  •■ 
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behalf  of,  or  for  the  benefit  of  an 
enemy  or  ally  of  enemy  not  holding  a 
license  granted  by  the  President  here- 
under, which  the  President  after  investi- 
gation shall  determine  is  so  owing  or  so 
belongs,  or  is  so  held,  shall  be  conveyed, 
transferred,  assigned,  delivered  or  paid 
over  to  the  Alien  Property  Custodian." 
*We  are  to  take  it,  therefore,  that  the 
President  has  ''so  required,"  and  that  a 
ease  is  made  out  under  §  17,  unless  we 
are  to  consider  the  defenses  interposed. 

If  we  look  no  further  than  §  7  (c),  it 
18  plain  that  obedience  to  the  statute  re- 
quires an  immediate  transfer  in  any  case 
within  its  terms,  without  awaiting  a  resort 
to  the  courts.  The  occasion  of  the  duty 
is  a  demand  after  a  determination  by  the 
President,  and  it  is  hard  to  give  much 
meaning  to  the  words  ''which  the  Presi- 
dent after  investigation  shall  determine 
is  so  .  .  .  held"  unless  the  determina- 
tion and  demand  call  the  duty  into  being. 
The  condition  "after  investigation"  ad- 
ditionally points  to  the  intent  to  make  his 
act  decisive  upon  the  point,  as  it  is  in 
other  eases  mentioned  in  §  7  (a).  But 
it  is  said  that  the  subject  of  the  section 
is  enemy  property  only,  and  therefore 
that  the  determination  cannot  be  final  in 
its  effect.  Day  v.  Micou,  18  Wall.  156, 
21  L.  ed.  860.  And  it  is  true  that  it  is 
not  final  against  the  claimant's  rights. 
Upon  surrender  the  claimant  may  at  once 
file  a  claim  under  §  9;  if  he  satisfies  the 
representative  [568]  of  the  President 
may  obtain  a  return;  and,  if  he  does  not 
obtain  it  in  sixty  days  after  filing  his  ap- 
plication, or  forthwith  if  he  has  given  the 
required  notice,  but  filed  no  application 
to  the  President,  may  bring  a  suit  to 
establish  his  rights  in  the  district  court, 
in  which  case  the  property  is  to  be  re- 
tained by  the  Custodian  until  final  de- 
cree. These  provisions  explain  the  initial 
words  of  §  7  (c)  as  saving  the  ultimate 
ri0its  of  the  claimant,  while  the  de- 
termination of  the  President  still  may  be 
given  effect  to  carry  out  an  immediate 
seizure  for  the  security  of  the  government 
until  the  final  decision  upon  the  right. 
The  reservation  implies  that  mistakes  may 
be  made,  and  assumes  that  the  transfer 
will  take  place,  whether  right  or  wrong. 

The  argument  on  the  original  words  of 
the  act,  in  view  of  the  manifest  purpose, 
seems  to  us  to  be  strong;  but  it  appears 
to  us  to  be  much  strengthened  by  the 
amendments  of  later  date.  By  the  Act 
of  November  4,  1918,  chap.  201,  40  Stat. 
at  L.  1020,  §  7  (c)  was  amended,  among 
other  things,  by  adding  after  the  require- 
ments of  transfer,  "or  the  same  may  be 
seized  by  the  Alien  Property  Custodian; 
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and  all  property  thus  acquired  shall  be 
held,  administered  and  disposed  of  as 
elsewhere  provided  in  this  act."  This 
shows  clearly  enough  the  peremptory 
character  of  this  first  step.  It  cannot  be 
supposed  that  a  resort  to  the  courts  is 
to  be  less  immediately  effective  than  a 
taking  with  the  strong  hand.  Clinkcii- 
beard  v.  United  States,  21  Wall.  65,  22 
L.  ed.  477,  has  no  application.  That 
was  debt  on  a  bond  for  a  tax,  and  turned 
on  the  right  of  the  government  to  the  tax, 
not  on  possession.  By  a  later  paragraph 
"the  sole  relief  and  remedy  of  any  person 
having  any  claim  to  any  .  .  ,  prop- 
erty" transferred  to  the  Custodian  "or 
required  so  to  be  or  seized  by  him  shall 
be  that  provided  by  the  terms  of  this  act." 
The  natural  interpretation  of  this  clause 
is  that  it  refers  to  the  remedies  expressly 
provided,  in  this  case  by  §  9;  that  prop- 
erty required  to  be  transferred  and  prop- 
erty seized  stand  on  the  same  footing;  not 
that  the  resort  by  the  Custodian  [509J 
to  the  courts  instead  of  to  force  opens  to 
the  person  who  has  declined  to  obey  the 
order  of  the  statute,  or  wlio  lias  preventeil 
a  seizure,  a  right  by  implication  to  delay 
what  the  statute  evidently  means  to  ac- 
complish at  once. 

To  the  conclusion  that  we  reach  it  is 
objected  that  the  Custodian  gets  a  good 
deal  more  than  bare  possession, — that  the 
property  is  to  be  conveyed  to  him;  and 
that,  by  the  Act  of  March  28,  1918,  chap. 
28,  40  Stat,  at  L.  459,  460,  enlarging  § 
12,  the  Custodian  "shall  be  vested  with  all 
of  the  powers  of  a  common-law  trustee  in 
respect  of  all  property,  other  than  money, 
which  has  been  or  shall  be,  or  which  has 
been  or  shall  be  required  to  be,  conveyed," 
etc.,  to  him,  and  is  given  the  power  to 
sell  and  manage  the  same  as  though  he 
were  absolute  owner.  All  this  may  be 
conceded  if  no  claim  is  filed.  But  this 
act  did  not  repeal  §  9,  which  is  amended 
by  the  later  Acts  of  July  11,  1919,  chap. 
6,  41  Stat,  at  L.  35,  and  of  June  5,  1920, 
chap.  241,  41  Stat,  at  L.  977,  and,  as  we 
have  said,  provides  for  immediate  claim 
and  suit,  and  requires  the  property  in 
cases  of  suit  to  be  retained  in  the  custody 
of  the  Alien  Property  Custodian  or  in  the 
Treasury  of  the  United  States  to  abide  the 
result.  The  present  proceeding  gives 
nothing  but  the  preliminary  custody,  such 
as  would  have  been  gained  by  seizure.  It 
attaches  the  property  to  make  sure  that 
it  is  forthcoming  if  finally  condemned, 
and  does  no  more. 

Decree  affirmed. 

The  Chief  Justice  took  no  part  in  the 

consideration  or  decision  of  these  causes. 
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157Q1   OEOSOB   O.   LA   HOTTE  at   tX 
AppU^ 

UNITED  STATEa 

(8m  C.  8.  fieportar-i  ed.  570-581.) 

United  StaiM  —  BnlU  by  •-  lnter«at. 

1.  The  United  SUtes,  though  witfaou 
pecunluT  intercBt  In  the  relief  ■  aught 
mM  DiKliitAia  •  luit  to  enforce  Btfttntor 
and  ftdminiitratire  mtrictioni  oa  the  dii 
potftl  uid  leaeing  of  altotments  to  Indi&ni 
who  hdve  not  been  fully  emancipated,  bu 
•ra  (till  wards  of  the  United  Sutes. 
{For  other  cnw*.  lee  United  BUte^  IV.  a,  li 

IHgeit  Sup.  Ct.  1S08.] 

IndlMii  Allotments  —  iemaem  —  depart' 
mental  recnlatlona. 

2.  The  Secretary  of  the  Interior  wowlc 
have  authority  to  adopt  and  promulgati 
r^ulationa  governing  leaaei  of  Osage  In 
dian  allotmenta,  given  for  the  benefit  ol 
indiridual  allottees,  even  without  the  pro 
vision  of  the  Allotment  Act  of  June  28 
I90a,  I  12,  that  "all  things  necessary  U 
carry  into  effect  the  provisions  of  thii 
act  not  otherwise  herein  specifically  pro 
vided  for  shall  be  done  under  the  authoritj 
kod  directioD  of  the  Secretary  of  the  In 
terlor,"  although  the  leasing  provisions  ol 
I  T  of  that  act  say  nothing  about  regula 
tions,    merely    declaring    that    such    leasei 


Indian  allotnienta  —  leases  —  depart- 
mental resn  1st  Ions. 

8.  The  concluding  proviso  of  the  Act 
«f  June  28,  lOOfl,  g  7,  that  leases  of  Osage 
Indian  allotments  for  the  beneflt  of  in- 
dividual allottees  or  their  heirs  shall  be 
subject  only  to  the  approval  of  the  Secre- 
taiT  of  the  Interior,  means,  as  the  context 
and  other  parts  of  the  act  show,  that  such 
leases,  while  subject  to  the  approval  of  that 
official,  need  not  have  the  sanction  of  the 
tribal  council.  It  doe*  not  indicate  that 
BO  regulations  by  the  Secretary  of  the  In- 
terior governing  such  leases  are  intended. 
[»»T  other  cases,  •«•  Indians,  VIII.  In  I>lse*t 
Bap.  Ct.  1008.  j 

Indian  allotments  ^  leaaea  —  approval 
by  Secretary  of  Interior, 

4.  The  approval  of  the  Secretary  of 
the  Interior  must  ba  deemed  essential  to 
validate   teases   of   restricted   lands   belong - 


with  the  sanction  of  tlie  local  courts  in 
which  the  guardianships  were  pending,  in 
view  of  the  oompreht-naive  words  of  the 
proviso  of  the  leasing  provision  of  the 
Allotment  Act  of  June  SB,  190(1,  9  7,  that 
all  leases  tor  the  benefit  of  individual  al- 
lottees or  their  heirs  shsll  be  subject  only 
to    the   approval    of    tlie    Secretary    of    the 

Nota. — Aa  to  Federal  control  over  In- 
dians— see  note  to  Worcester  v.  a«orgia, 
8  L.  ed.  n.  8.  484. 
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Interior,  strengthened  by  the  qnaliSe»tiaB 
found  in  the  amendatory  Act  of  April  U, 
101£,  I  a,  under  which  the  local  oovta 
obtain  probate  jurisdiction  over  the  prop- 
erty of  such  minors,  that  no  land  shall  fis 
sold  or  alienated  under  that  section  with- 
out the  approval  of  the  Secretary,  and  alaa 
by  the  proviso  in  g  0  of  that  act,  relati^ 
to  the  partition  of  inherited  lands. 
[For  otEer  caws,  see   ladlsos.  VIll.   In  DIMM 

Indian  allotments  —  leases  —  appmal 
by  Secretary  of  Interior. 

6.  Leasee  of  restricted  lands,  given  hy 
parents  on  behalf  of  minor  Os^ge  Indian 
allottees  or  minor  heirs, — one  of  the  p«rsnts 
having  a  certificate  of  competency,  and  the 
other  being  of  white  blood,  and  not  a  mnw 
her  of  the  tribe,— are  invalid  unleas  ap- 
proved bv  the  Secretary  of  the  Interior, 
conformably  to  the  proviso  of  the  leasiw 
provision  of  the  Allotment  Act  of  June  >C 
1B06,  )  7,  that  all  lessee  for  the  beneflt  of 
individual  allottees  or  their  heirs  shall  ks 
subject  to  the  approval  of  that  olSeiaL 
[For  other  esses,  see  Indians,   VIII.  In   Btmmt 

Bnp.  Ct.  1M8.1  *^ 

Indian  allotments  —  leases  —  approval 

by  Secretary  of  Interior. 

6.  The  requirement  of  approval  Irr  Os 
Secretary  of  the  Interior  of  leasee  of  Om|s 
Indian  allotments  for  the  beneflt  of  tEa 
individual  allottees  or  their  heln,  whidt 
is  made  by  the  Act  of  June  28,  1906,  |  7, 
applies  to  lands  inherited  by  memhers  of 
the  Osage  Tribe  without  certificates  of 
competency,  under  an  allotment  made  In  Oa 
right  ot  a  deceased  member  to  his  beirs. 
[For  ottier  eases,  see  Indians,  Vlll.  In  Olasat 

Sup.  Ct.  1908.) 
Indian    allotmenta    ^    reatrlrtloDS    OB 
allenallon    —    leasee    —   approval    by 
Secretary  of  Interior. 

7.  Reatrictionii  on  alienation_o(  Osags 
Indian  allotments,  made  by  the  Act  ol  Jans 
28,  1D06,  g  7,  including  the  requirement  that 
leases  of  such  land  for  the  beneflt  of  ia- 
lividual  allottees  or  their  heirs  be  approved 
by  the  Secretary  of  the  Interior,  ware  re- 
moved as  to  lands  which  passed  to  devisees 
under  wills  approved  by  that  officer  and 
luly  admitted  to  probate,  by  the  provlalon 
yt  the  amendatory  Act  of  April  18,  19U, 
!  8,  enabling  the  Indian  to  dispoee  of  'all 
)r  any  part  of  his  estate  by  will,  in  ac- 
wrdance  with  the  sUte  law,  if  hia  will  ba 
ipproved  by  the  Secretary. 
:For  otlier  coses    see  Inillins,  Till,  la   Digest 
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[ndtan  nllotmcnts  —  leases  —  approval 
by  Secrclury  of  Interior. 

8.  Leases  of  Osage  Indian  allotments 
vhich  were  purchased  by  the  lessees  aftv 
he  lands  in  regular  course  had  become  Ib- 
'eatricted  were  not  governed  by  the  requirs- 
nent  of  the  Act  ot  June  28,  1000,  |  7,  that 
eases  tor  the  benefit  of  individual  allottaaa 
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lajniictloii  —  against  lessee  of  Indlaa 
lands  —  extent  of  relief. 

9.  Injunctive  relief  against  the  use  of 
control  by  lessees  of  unrestricted,  undivided 
interests  in.  Indian  lands,  to  the  exclusion 
of  the  Indian  owners,  of  the  remaining  re- 
stricted interests,  should  not  include  a  pro- 
hibition affainst  the  sale  of  the  unrestricted 
interefts,  but,  in  that  particular,  should  be 
eonfined  to  prohibiting  the  dealing  with  the 
restricted  undivided  interests  of  the  Indian 
owners. 

fFor  other  cases,  see  Injunction,  II.  b.  In  Digest 
Sup.  Ct  1008.] 

[No.  121.1 

Submitted    December    10,    1020.      Decided 
January  24,  1021. 

APPEAL  from  the  United  States  Cir- 
cuit  Court  of  Appeals  for  the  Eighth 
Circuit  to  review  a  decree  which  modi- 
fied, and,  as  modified,  affirmed,  a  decree 
of  the  District  Court  for  the  Western 
District  of  Oklahoma,  enjoining  the  as- 
sertion or  exercise  of  rights  under  leases 
from  Osage  Indians.  Modified,  and,  as 
modified,  affirmed. 

See  same  ease  below,  167  C.  C.  A.  277, 
256  Fed.  5. 

The  facts  are  stated  in  the  opinion. 

Messrs.  T.  J.  Leahy  and  0.  8.  Mac- 
donald  submitted  the  cause  for  appel- 
lants. 

Assistant  Attorney  General  Kebeker 
and  Special  Assistant  to  the  Attorney 
Qeneral  Underwood  submitted  the  cause 
for  appellee. 

Mr.  Justice  Van  Devanter  delivered  the 
opinion  of  the  court : 

This  is  a  suit  by  the  United  States  to 
c&join  the  defendants  (appellants  here) 
from  asserting  or  exercising  any  [572] 
right  under  certain  leases  obtained  from 
individual  Osage  Indians  without  the  ap- 
proval of  the  Secretary  of  the  Interior, 
and  from  negotiating  or  obtaining  other 
leases  of  the  same  class  without  conform- 
ing to  statutory  provisions  and  adminis- 
trative regulations  alleged  to  be  applicable. 
The  district  court  granted  the  major  part 
of  the  relief  sought,  and  denied  the  rest. 
On  cross  api>eals  the  circuit  court  of 
appeals  enlarged  the  relief  granted,  but 
refused  a  part  of  what  was  denied  by  the 
district  court.  167  C.  C.  A.  277,  266 
Fed.  5.  The  United  States  then  acquiesced 
and  the  defendants  took  a  further  appeal 
to  this  court. 

Prior  to   the  Act  of  June  28,   1906, 

ehap.  3572,  34  Stat,  at  L.  639,  the  lands 

to  which  the  suit  relates  were  tribal  lands 

of  the  Osage  Indiansi  and  after  that  act 
•5  li.  ed. 


were  divided  under  its  provisions  among 
the  members  of  the  tribe,  as  were  also  the 
tribal  funds.  Each  member  received  160 
acres,  designated  as  a  homestead,  and  ap- 
proximately 600  acres,  designated  as  sur- 
plus lands.  The  tribal  funds  were  divided 
by  placing  a  pro  rata  share  to  the  credit 
of  eaeh  member  or  his  heirs  in  the  United 
States  Treasury.  Except  as  otherwise 
provided,  the  homestead  is  to  be  "in- 
alienable and  nontaxable  for  a  period  of 
twenty-five  years,  or  during  the  life  of  the 
homestead  dlottee,''  the  surplus  lands  are 
to  be-  "inalienable  for  twenty-five  years" 
and  nontaxable  for  three  years,  and  the 
funds  as  distributed  are  to  be  held  in  trust 
by  the  United  States  for  twenty-five  years. 
These  periods  do  not  all  have  a  common 
point  of  beginning,  but  nothing  turns  on 
that  here.  The  act  contains  express  pro- 
vision (§  2,  seventh)  that  the  Secretary 
of  the  Interior,  in  his  discretion,  upon  the 
petition  of  any  adult  member,  may  issue 
to  such  member  "a  certificate  of  com- 
petency," authorizing  him  to  sell  and  con- 
vey any  of  his  surplus  lands,  if,  upon 
investigation,  he  is  found  fully  competent 
and  capable  of  transacting  his  own  busi- 
ness and  caring  for  his  own  affairs,  and 
that,  upon  the  issue  of  such  certificate, 
the  surplus  lands  shall  become  subject  to 
taxation,  and  the  memby^r  [578]  shall 
have  "the  right  to  manage,  control  and 
dispose  of  his  or  her  lands  [other  than 
the  homestead]  the  same  as  any  citizen  of 
the  United  States."  The  interest  on  the 
funds  held  in  trust  and  also  certain  reve- 
nues and  moneys  from  other  sources  (§4, 
first  and  second)  are  to  be  paid  quarterly 
to  the  members,  except  that,  in  the  case  of 
minors,  payments  are  to  be  made  to  the 
parents,  so  long  as  the  moneys  are  not 
misused  or  squandered,  and,  where  the 
parents  are  dead,  payments  are  to  be  made 
to  legal  guardians.  Upon  the  death  of  a 
member  his  lands,  moneys,  and  interests 
"descend"  to  his  "legal  heirs  according 
to  the  laws  of  Oklahoma,"  with  an  ex- 
ception not  material  here  (§  6).  The 
leasing  of  allotted  lands  is  specially  dealt 
with  as  follows : 

"Sec.  7.  That  the  lands  herein  pro- 
vided for  are  set  aside  for  the  sole  use 
and  benefit  of  the  individual  members  of 
the  tribe  entitled  thereto,  or  to  their  heirs, 
as  herein  provided ;  and  said  members,  or 
their  heirs,  shall  have  the  right  to  use 
and  to  lease  said  lands  for  farming,  graz- 
ing, or  any  other  purpose  not  otherwise 
specifically  provided  for  herein,  and  said 
members  shall  have  full  control  of  the 
same,  including  the  proceeds  thereof; 
Provided,  That  parents  of  minor  mem- 
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ben  of  the  tribe  shall  have  the  control 
and  use  of  said  minors'  lands,  together 
with  the  proceeds  of  the  same,  until  said 
minors  arrive  at  their  majority:  And 
provided  further,  That  all  leases  given 
on  said  lands  for  the  benefit  of  the  in- 
dividual members  of  the  tribe  entitled 
thereto,  or  for  their  heirs,  shall  be  subject 
only  to  the  approval  of  the  Secretary  of 
the  Interior." 

Besides  several  provisions  indicating 
that  the  act  is  to  be  executed  under  the 
supervision  of  the  Secretary  of  the  In- 
terior, there  is  a  concluding  section  de- 
claring : 

''Sec.  12.  That  all  things  necessary  to 
carry  into  effect  the  provisions  of  this  act 
not  otherwise  herein  specifically  provided 
for  shall  be  done  under  the  authority  and 
direction  of  the  Secretary  of  the  Interior." 

[574]  An  amendatory  Act  of  April  18, 
1912,  chap.  83,  37  Stat,  at  L.  86,  by  iU  3d 
section,  subjects  the  property  of  deceased, 
orphan  minor,  insane,  and  some  other 
allottees,  to  the  jurisdiction  of  the  county 
courts  of  Oklahoma  in  probate  matters, 
but  with  the  qualification,  first,  ''that  no 
guardian  shall  be  appointed  for  a  minor 
whose  parents  are  living,  unless  the  estate 
of  said  minor  is  being  wasted  or  misused 
by  such  parents ;"  and,  secondly,  "that  no 
land  shall  be  s<^d  or  alienated  under  this 
section  without  the  approval  of  the  Secre- 
tary of  the  Interior."  This  amendatory 
act  also  contains  a  section  dealing  with 
disposals  by  will,  of  which  we  shall  speak 
presently. 

In  virtue  of  §§  7  and  12  of  the  Act  of 
1906,  the  Secretary  of  the  Interior  adopt- 
ed and  promulgated  regulations  designat- 
ing the  mode  in  which  leases  of  restricted 
lands  for  farming  or  grazing  purposes 
should  be  executed  and  brought  to  his 
attention,  indicating  the  terms  and  con- 
ditions which  should  be  embodied  in  the 
leases  for  the  protection  of  the  Indian 
lessors,  and  informing  intending  lessors 
and  lessees  that  where  the  regulations 
were  not  complied  with,  the  leases  would 
not  be  approved. 

The  defendants  (appellants  here)  are 
engaged  in  procuring  leases  of  Osage 
lands  for  farming  and  grazing  purposes; 
especially  the  latter.  At  times  the  leases 
are  procured  for  their  own  benefit  and  at 
other  times  in  the  interest  of  cattlemen 
who  desire  and  need  large  pastures. 
Where  cattlemen  are  to  be  the  beneficiaries, 
the  defendants  often  take  the  leases  in 
their  own  names,  and  agree  to  protect  the 
cattlemen  against  claims  for  trespass  or 
damage.  Some  of  the  leases  are  for  home- 
steads, others  for  surplus  lands.     Some 

are    procured    from   adult   allottees,    or 
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adult  heirs  of  allottees,  having  oertifieate 
of  competency,  and  some  from  like  al- 
lottees or  heirs  where  no  such  certifieate 
has  been  issued.  Others  are  obtained 
from  parents  or  legal  guardians  of  minor 
allottees  or  minor  heirs,  and  still  othen 
from  devisees  holding  under  wills  m>- 
proved  by  the  [575]  Secretary  of  the 
Interior.  Many  of  the  leases  are  for  re- 
stricted lands  and  yet  are  taken  withoat 
conforming  to  the  regulations  and  witli- 
out  obtaining  the  Secretary's  approval. 
But,  notwithstanding  this,  the  defend- 
ants proceed  to  use  the  lands  for  grazing 
purposes,  or  to  enable  others  to  do  so,  as 
if  the  leases  were  properly  obtained.  The 
failure  to  conform  to  the  statute  and  the 
regulations  is  not  accidental,  but  inten- 
tional and  persistent. 

The  right  of  the  United  States  to  main- 
tain the  suit,  althous:h  challenged  by  the 
defendants,  is  not  debatable.  The  Osages 
have  not  been  fully  emancipated,  but  are 
still  wards  of  the  United  States.  The 
restrictions  on  the  disposal  and  leasing 
of  their  allotments  constitute  an  important 
part  of  the  plan  whereby  they  are  being 
conducted  from  a  state  of  tribal  depend- 
ence to  one  of  individual  independence 
and  responsibility;  and  outsiders,  such  as 
the  defendants,  are  bound  to  respect  the 
restrictions  quite  as  much  as  are  the  al- 
lottees and  their  heirs.  Authority  to 
enforce  them,  like  the  power  to  impose 
them,  is  an  incident  of  the  guardianship 
of  the  United  States.  That  relation  Wftd 
the  obligations  arising  therefrom  enable 
the  United  States  to  maintain  the  snit, 
notwithstanding  it  is  without  pecuniary 
interest  in  the  relief  sought.  Heckman 
V.  United  States,  224  U.  S.  413,  437-442, 
56  L.  ed.  820,  829-831,  32  Sup.  Ct  E^. 
424 ;  United  States  v.  New  Orleans  P.  H. 
Co.  248  U.  S.  507,  518,  63  L.  ed.  888, 
398,  39  Sup.  Ct.  Rep.  175;  United  States 
V.  Osage  County,  251  U.  S.  128,  133,  84 
L.  ed.  181,  187,  40  Sup.  Ct.  Rep.  100. 
And  see'  Causey  v.  United  States,  240  TJ. 
S.  399,  402,  60  L.  ed.  711,  713,  36  Sap. 
Ct.  Rep.  365. 

It  is  insistently  urged  that  the  regn- 
lations  adopted  and  promulgated  by  the 
Secretary  of  the  Interior  are  void  and  of 
no  effect,  and  therefore  that  no  right  to 
relief  can  be  predicated  upon  the  defend- 
ants' disregard  of  them.  The  argument 
advanced  is  that  the  leasing  provision  sajfl 
nothing  about  regulations ;  that  the  elansf 
"subject  only  to  the  approval  of  theSeere- 
tary  of  the  InterioP'  makes  strongly 
against  any  regulations;  that  what  is  in- 
tended is  to  leave  the  Indian  free  to  letse 
in  his  own  way  and  on  his  [576]  om 
terms,  subject  to  the  Qeeretary's  approval 
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or  disapproval  of  the  lease  after  it  is 
given ;  and  that  the  regulations,  as  adopted 
and  promulgated,  unwarrantably  inter- 
fere with  this  freedom  of  action.  In  our 
q>inion  the  insistence  is  not  tenable,  and 
for  the  following  reasons: 

The  fact  that  the  leasing  provision  says 
nothing  about  regulations  is  not  im- 
portant, for  §  12  plainly  enables  the 
Secretary  to  employ  any  necessary  means 
to  earry  that  provision  into  effect.  And, 
even  without  §  12,  power  to  make  regu- 
lations suitable  to  that  end  and  consistent 
with  the  act  would  be  iitiplied.  United 
States  V.  Bailey,  9  Pet.  238,  254,  255,  9 
L  ed.  113, 119, 120. 

The  need  for  some  regulations  is 
obvious.  The  Osages,  among  whom  the 
lands  were  divided,  number  about  2,000, 
and  each  member  received  an  aggregate 
of  approximately  660  acres,  often  in  scat- 
tered tracts.  All  the  lands  were  restricted 
in  the  beginning,  and  most  of  them 
probably. will  remain  so  for  several  years. 
The  leases  are  subjected  to  the  Secretary's 
approval  or  disapproval,  to  the  end  that 
the  allottees  and  their  heirs  may  be  pro- 
tected from  their  own  improvidence  and 
from  overreaching  by  others.  Both  the 
lands  and  the  Indians  are  remote  from 
the  seat  of  government,  and  without  some 
general  and  authoritative  rules  for  the 
gnidance  of  intending  lessors  and  lessees 
it  is  certain  that  improvident  and  ill- 
advised  leases  would  be  given  and  multi- 
plied in  a  way  which  would  confuse  and 
embarrass  the  Indians  and  greatly  en- 
hance the  difficulties  attending  the  Secre- 
tary's supervision. 

We  find  nothing  in  the  leasing  provision 
indicating  that  no  regulations  are  intend- 
ed. True,  the  concluding  proviso  declares 
that  ''all  leases  given  on  said  lands  for 
the  benefit  of  individual  members  of  the 
tribe  entitled  thereto,  or  for  their  heirs, 
shall  be  subject  only  to  the  approval  of 
the  Secretary  of  the  Interior.''  But  this 
means,  as  the  context  and  other  parts  of 
the  act  show,  that  leases  given  on  re- 
stricted lands  for  the  benefit  of  individual 
allottees,  or  [577]  their  heirs,  and  not 
for  the  benefit  of  the  tribe,  shall  be  sub- 
ject to  the  approval  of  the  Secretary  of 
the  Interior,  but  need  not  have  the  sanc- 
tion of  the  tribal  council.  The  word 
^only/'  on  which  the  defendants  place 
uneh  emphasis,  merely  aids  in  marking 
an  intended  distinction  between  leases 
given  for  the  benefit  of  individuals  and 
those  given  for  the  benefit  of  the  tribe, — 
the  latter,  as  §  3  shows,  needing  the  sanc- 
tion of  the  tribal  councU  as  well  as  the 
approval  of  the  Secretary  of  the  Interior. 
••  h.  ed. 


Without  doubt  the  regulations  pre- 
scribed operate  to  restrain  the  Indian 
from  leasing  in  his  own  way  and  on  his 
own  terms,  but  this  is  not  a  valid  objec- 
tion. If  there  were  no  regulations,  the 
disapproval  of  a  lease  satisfactory  to  him 
would  work  a  like  restraint.  Manifestly 
some  restraint  is  intended,  for  the  leasing 
provision  does  not  permit  the  Indian  to 
lease  as  he  pleases,  but  only  with  the 
Secretary's  approval. 

The  regrulations  appear  to  be  consistent 
with  the  statute,  appropriate  to  its  execu- 
tion, and  in  themselves  reasonable. 

It  follows  from  what  has  been  said 
that  in  the  main  the  action  of  both  courts 
below  was  correct;  that  is  to  say,  the  de- 
fendants were  properly  enjoined  from 
asserting  or  exercising  any  risfht  under 
leases  of  restricted  lands  given  by  in- 
dividual Osages  without  the  approval  of 
the  Secretary  of  the  Interior,  and  from 
negotiating  or  procuring  other  leases  of 
the  same  class  without  conforming  to  the 
regulations  prescribed. 

Several  questions  relating  to  particular 
leases  or  lands  remain  to  be  noticed. 

The  defendants  have  leases  of  restricted 
lands,  belonging  to  minor  allottees  or 
minor  heirs,  which  were  given  by  guardians 
with  the  sanction  of  the  local  courts  in 
which  the  guardianships  were  pending, 
but  were  not  approved  by  the  Secretary 
of  the  Interior.  The  district  court  ruled 
that  the  Secretary's  approval  was  not  re- 
quired, and  the  circuit  court  of  aj^penls 
held  to  the  contrary.  We  take  the  latter 
[578]  view.  It  is  supported  by  the  com- 
prehensive words  of  the  concluding  pro- 
viso of  the  leasing  provision,  and  is 
strengthened  by  the  second  qualification 
found  in  §  3  of  the  amendatory  Act  of 
1912,  under  which  the  local  courts  obtain 
probate  jurisdiction  over  the  property  of 
such  minors,  and  by  the  proviso  in  §  6 
of  that  act,  relating  to  the  partition  of 
inherited  lands. 

Some  of  the  defendants'  leases  of  re- 
stricted lands  were  given  by  parents  on 
behalf  of  minor  allottees  or  minor  heirs, 
— one  of  the  parents  having  a  certificate 
of  competency,  and  the  other  being  of 
white  blood,  and  not  a  member  of  the 
tribe.  Both  courts  ruled  that  the  Secre- 
tary's approval  was  essential,  and  rightly 
so,  as  we  think.  In  giving  such  leases  the 
parents  act  for  the  child,  not  for  them- 
selves, and  approval  by  the  Secretary  is 
required  by  reason  of  the  child's  status, 
as  would  be  true  if  the  lease  were  given 
by  a  guardian. 

One  of  the  leases  held  by  the  defend- 
ants is  for  lands  which,  in  the  course  of 
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Pool  V.  Allen,  29  N.  C.  (7  Ired.  L.)  120; 
Baltimore  &  S.  R.  Co.  v.  Faunce,  6  Gill, 
68, 46  Am.  Dec.  655;  16  Cyc.  744. 

If  money,  having  been  taken  by  an  of- 
ficer of  the  government  without  warrant 
of  law,  is  in  the  government's  treasury, 
the  court  of  claims  has  jurisdiction  of  a 
suit  for  its  recovery. 

Knote  V.  United  States,  95  U.  S.  149, 
24  L.  ed.  442 ;  Ittner  v.  United  States,  43 
Ct.  01.  336;  Cartas  v.  United  States,  48 
Ot.  CI.  1G3;  Pharis's  Case,  16  Ct.  CI.  501; 
Delvin*s  Case,  12  Ct.  CI.  2G6. 

No  action  lies  against  one  person  for 
anythinsr  done,  assumed  to  be  of  value  to 
such  pei'son,  by  another  who  had  no  rea- 
son to  believe  the  supposed  beneficiary 
desired  that  the  thing  should  be  done  by 
him. 

Clary  v.  Wolf,  34  R.  I.  263,  83  Atl. 
115;  Hunt  V.  Cates,  61  Colo.  3fi5,  157  Pac. 
1162;  Belknap  v.  Haydon,  1  Ky.  L.  Rep. 
119;  Bover  v.  Joyal,  164  Mich.  662,  130 
N.  W.  326;  Johnson  v.  Boston  &  M.  R. 
Co.  60  Vt.  521,  38  Atl.  267;  Whitsell  v. 
United  States,  34  Ct.  CI.  5;  Dav  v.  Caton, 
119  Mass.  513,  515,  20  Am.  Rep.  347; 
Keener,  Quasi  Contr.  §  341. 

There  can  be  no  estoppel  of  one  party 
in  a  suit  by  reason  of  any  action  taken  by 
him  which  did  not  mislead  the  other  party 
in  the  determining  of  his  own  course. 

I^gsrctt  V.  Standard  Oil  Co.  149  U.  S. 
287,  204,  37  L.  ed.  737.  741,  13  Sup.  Ct. 
Rep.  002;  Louisville  &  N.  R.  Co.  v.  Com. 
07  Kv.  208,  30  S.  W.  616;  Weller  v.  Har- 
rison Land  Co.  105  Mich.  624,  161  N.  W. 
804;  Kretz  v.  Fireproof  Storage  Co.  133 
Minn.  285,  158  N.  W.  397;  Plummer  v. 
Mold,  22  Minn.  15;  Stoddard  v.  Johnson, 
75  Ind.  20;  Himrod  v.  Ft.  Pitt  Min.  & 
Mill.  Co.  135  C.  C.  A.  648,  220  Fed.  80; 
Colnmbus,  S.  &  H.  R.  Co.'s  Appeal,  48 
C.  C.  A.  275,  109  Fed.  177;  Atkison  v. 
Plum,  50  W.  Va.  104,  58  L.R.A.  788,  40 
S.  E.  587 ;  Lash  v.  Rendell,  72  Ind.  475 ; 
Jjawrence  v.  American  Nat.  Bank,  54  N. 
Y.  432;  Edward  v.  McEnhill,  51  Mich. 
160. 

He  who  claims  an  estoppel  of  his  ad- 
versary assumes  the  burden  of  proving 
every  element  thereof. 

Perkins  v.  Missouri  P.  R.  Co.  76  Neb. 
252, 107  N.  W.  260;  Beaufort  Lumber  Co. 
V.  Price,  144  N.  C.  50,  56  8.  E.  684; 
Cooper  v.  Order  of  Railwav  Conductors, 
156  Iowa,  481,  137  N.  W.  472 ;  Petring  v. 
Chrisler,  90  Mo.  649,  657,  3  S.  W.  405; 
Elliott  v.  Keith,  102  Ga.  117,  29  S.  E. 
155;  Blanck  v.  Pioneer  Min.  Co.  93  Wash. 
26,  150  Pac.  1077;  Sawyer  v.  Metters,  133 
Wis.  350,  358,  113  N.  W.  682. 

Assistant  Attorney  General  Davif  ar- 
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I  gned  the  cause  and  filed  a  brief  for  ap- 
pellee : 

Viewing  the  daim  in  the  most  favorable 
light,  and  assuming  that  an  actual  mistake 
was  made,  of  a  kind  that  would  predicate 
recovery,  the  amount  that  could  be  re- 
covered could  not  exceed  the  difference 
between  the  amount  paid  as  postage  and 
the  amount  which  would  have  been  paid 
had  the  newspapers  been  sent  by  express. 
Concededly,  the  claimant  received  a  bene- 
fit; in  fact,  it  oBtained  the  object  it 
desired, — the  transportation  of  its  news- 
papers. Something  was  due  the  govern- 
ment, it  could  not  be  less  than  the  express 
rate,  and  this  much  it  would  be  entitled  to 
retain  'in  any  event. 

Woodward,  Quasi  Contr.  §  20,  p.  30; 
Keener,  Quasi  Contr.  p.  41;  Merdiants' 
Nat.  Bank  v.  National  Bank,  139  Mass. 
513,  2  N.  E.  89. 

The  amendment  amounts  simply  to  a 
statement  in  *the  prayer  of  the  petition 
that  an  amount  is  in  controversy  which 
would  give  the  right  to  appeal  to  this 
court.  The  petition  on  its  face,  and  the 
facts  as  found  by  the  court  of  claims, 
show  that  if  claimant  is  entitled  to  recover 
at  all  it  cannot  recover  more  than 
$1,792.21,  and  that  therefore  this  is  the 
amount  in  controversy.  The  appeal 
should  accordingly  be  dismissed. 

Vance  v.  W.  A.  Vandercook  Co.  170 
U.  S.  438,  472,  42  L.  ed.  1100,  1112,  18 
Sup.  Ct.  Rep.  645;  Barry  v.  Edmunds, 
116  U.  S.  550,  560,  29  L.  ed.  729,  732, 
6  Sup.  Ct.  Rep.  501;  Wilson  v.  Daniel, 
3  Ball.  401,  407,  1  L.  ed.  655,  657; 
Grand  Trunk  Western  R.  Co.  v.  United 
States,  246  U.  S.  652,  62  L.  ed.  922,  38 
Sup.  Ct.  Rep.  335. 

The  facts  found  establish  no  enforce- 
able contractual  obligation  on  the  part  of 
the  United  States. 

United  States  v.  Berwer,  130  U.  S.  278, 
281,  282,  35  L.  ed.  100,  191,  11  Sup.  Ct. 
Rep.  538 ;  Claflin  v.  Godfrey.  21  Pick.  1 ; 
Keener,  Quasi  Contr.  pp.  34,  67,  71,  et 
seq. ;  Woodward,  Contr.  §§  10,  31. 

Mr.  Justice  Pitney  delivered  the  opin- 
ion of  the  court: 

This  suit  was  brought  to  recover  moneys 
paid  for  the  transportation  of  newspa pel's 
in  the  mails,  upon  the  ground  that  they 
were  paid  under  mistake  of  fact.  The 
court  of  claims  dismissed  the  petition. 
53  Ct.  CI.  612. 

The  facts  are  as  follows:  Claimant 
was  engaged  in  publishing  at  Knoxville, 
Tennessee,  a  daily  morning  newspaper 
having  a  circulation  in  eastern  Tennessee 
and  adjacent  parts  of  Virginia  and  North 
Carolina.    It  sent  out  a  considerable  part 
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of  its  daily  iasue,  destined  for  points  on 
the  United  States  postal  route  between 
Bristol    and    Chattanooga,    or   on    other 
pOBtal  routes  connecting  therewith,  upon 
m  Southern  Railway  train  leaving  Knox- 
Triile  at  4  a.  m.  daily.    -The  mail  was  de- 
spatched in  wagons  from  the  main  post- 
office  at  Knozville  to  the  office  of  a  mail 
transfer  clerk  at  the  railway  station,  the 
^ira^ns  being  operated  by  persons  having 
contracts  for  the  purpose  with  the  United 
States  postal  authorities.    For  claimant's 
convenience,  the  postoffice  authorities  con- 
aented    that    its    newspapers    might    be 
'weighed,  for  mailing,  at  the  railway  sta- 
tion instead  of  at  the  postoffice;  claimant 
furnishing  scales  for  the  purpose.     The 
mail  wagons,  under  an  arrangement  be- 
tween claimant  and  the  contractor,  called 
at  claimant's  place  of  business  and  carried 
the    newspapers   thence   to   the   station. 
For  this  service  claimant  compensated  the 
contractor  or  the  driver.    While  this  ar- 
rangement was  in  efifect,  and  in  the  fall 
of  the  year  1906,  claimant  concluded  to 
transport  a  part  of  the  newspapers  by 
express    instead    of    mail,    the    express 
charges  upon  large  lots  being  one  half 
the  postal  charge  for  transporting  news- 
jMipers  as  second-class  mail.     It  notified 
the  express  company  of  this  purpose,  and 
requested  the  express  agent  to  be  on  the 
watch.    Thereafter  [583]  it  caused  cer- 
tain copies  of  its  newspaper  intended  for 
newsdealers — therefore  sent  by  mail — to 
be  wrapped  in  bundles  and  labeled  ''Ex- 
press or  baggage,"  with   directions  for 
throwing  them  off  the  train  at  the  several 
destinations.    Other  copies  of  the  paper, 
intended  for  subscribers  and  for  news- 
dealers, were  placed,  properly  addressed, 
in    mail   sacks.     The   method   of   trans- 
porting the  papers  to  the  railway  station 
continued   as  before,   those   intended    to 
fgo   by  express   and   those  contained   in 
mail  sacks  being  carried  upon  the  same 
wagon,  and  the  driver  instructed  to  take 
them   to   the  railway  station,  which  he 
did,  depositing  bundles  and  sacks  on  the 
platform  where  all  mail  was  deposited. 
In  the  fall  of  1906,  and  for  about  a  year 
thereafter,  the  express  company's  office 
adjoined  that  of  the  mail  transfer  clerk, 
the  doors  of  the  two  opening  upon  the 
same  platform.    Claimant's  representative 
bad  notified  the  express  company's  agent 
of  the  purpose  to  send  certain   of  the 
papers  by  express,  and,  pursuant  to  that 
notice,  until  about  October,  1908,  a  porter 
&om  the  express  agent's  office  went  to 
the  platform,  took  the  bundles  of  news- 
papers labeled  as  mentioned,  and  caused 
tiiem  to  be  transported  by  express.    Dur- 
ing the  same  period  the  United  States 
•5  li.  ed. 


I  mail  transfer  clerk  took  the  sacks  of 
papers,  ascertained  the  net  weight,  and 
caused  them  to  be  transported  as  second- 
class  mail  matter  upon  the  same  train. 
The  net  weight  was  reported  to  the  post- 
master, and  he  charged  to  claimant's  ac- 
count the  proper  second-class  postage 
thereon.  The  system  adopted  was  that 
claimant  made  a  deposit  with  the  post- 
master to  cover  postage  to  accrue,  and 
renewed  the  deposit  from  time  to  time, 
as  it  was  reduced  by  charges  against  it. 
During  the  year  1907  the  express  com- 
pany's office  was  removed  to  a  distance 
of  about  150  yards  from  the  transfer 
clerk's  office,  and  about  a  year  after  this 
the  express  messenger  or  porter  ceased 
calling  at  the  mail  platform  for  the 
bundles  of  papers  labeled  for  transporta- 
tion by  express.  Why  he  did  so  does 
[584]  not  definitely  appear.  Thereafter 
and  down  to  March  31,  1913,  claimant's 
newspapers,  whether  in  sacks  or  in 
bundles,  were  alike  treated  as  mail  mat- 
ter by  the  United  States  mail  transfer 
clerk,  who  weighed  them  all  and  re- 
ported the  net  weights  to  the  post- 
master, and  the  bundles  and  sacks  were 
transported  to  their  respective  destina- 
tions as  second-class  mail  matter.  The 
charge  appropriate  for  such  mail  matter 
was  regularly  made  against  claimant's  de- 
posit, and  paid  by  claimant  during  the 
entire  period.  In  the  spring  of  1913 
claimant's  business  manager,  having  his 
attention  called  to  the  fact  that  the  ex- 
press bills  were  small,  discovered  upon 
investigation  that  the  bundles  of  papers 
labeled  "Express"  were  being  transported 
as  second-class  mail  matter;  and  the 
present  suit  followed.  During  the  period 
referred  to  approximately  358,442  pounds 
of  newspapers  were  transported  by  the 
United  States  mail  that  were  labeled 
"Express,"  and  had  been  intended  by 
claimant  to  be  transported  by  express. 
Claimant  paid  thereon  the  regular  second- 
class  mail  matter  rate  of  1  cent  per  pound, 
aggregating  $3,584.42.  The  transporta- 
tion of  the  same  matter  by  express  would 
have  cost  claimant  $1,792.21. 

The  government  insists  that  this  court 
is  without  jurisdiction  to  entertain  the 
appeal,  upon  the  ground  that  the  amount 
in  controversy  is  less  than  the  $3,000 
specified  in  the  applicable  provision,  § 
242  of  the  Judicial  Code  (Act  of  March 
3,  1911,  chap.  231,  36  Stat,  at  L.  1087, 
1167,  Comp.  Stat.  §§  968,  1219,  4  Fed. 
Stat.  Anno.  2d  ed.  p.  815,  5  Fed.  Stat. 
Anno.  2d  ed.  p.  887).  It  is  said  that, 
viewing  the  claim  in  the  most  favorable 
light,  and  assuming  a  mistake  was  made 
entitling  claimant  to  recover,  the  amount 
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recoverable  ODuld  not  exceed  the  difference 
between  what  was  paid  as  postage  and 
what  would  have  been  paid  had  the  news- 
papers been  sent  by  express, — that  is  to 
say,  $1,792.21.  Bat,  while  in  its  original 
petition  claimant  prayed  recovery  for 
only  the  latter  amount,  in  an  amendment 
made  by  leave  of  the  court  it  sought  a 
return  of  the  entire*  $3,584.42,  on  the 
[585]  ground  that  there  was  a  failure 
of  consideration,  and  it  was  entitled  to 
a  return  of  the  whole  sum,  as  paid  by 
mistake.  The  amount  in  controversy 
is  to  be  determined  by  the  amended 
rather  than  the  original  petition  (Washer 
V.  Bullitt  Ck)unty,  110  U.  S.  558,  561,  562, 
28  L.  ed.  249-251,  4  Sup.  Ct.  Rep. 
249) ;  and  since  there  is  nothing  in  the 
nature  of  the  case  to  prevent  a  re- 
covery of  the  entire  amount,  were  claim- 
ant's view  of  the  law  sustained,  the 
amount  claimed  is  the  amount  in  con- 
troversy within  the  meaning  of  the  juris- 
dictional act,  notwithstanding  there  may 
be  a  defense  to  a  part  that  would  not 
extend  to  tbe  entire  claim.  Barry  v. 
Edmunds,  116  U.  S.  550,  560,  561,  29 
L.  ed.  729,  732,  733,  6  Sup.  Ct.  Rep. 
501;  Schunk  v.  Moline,  M.  &  S.  Co.  147 
U.  S.  500,  504,  505,  37  L.  ed.  255,  258, 
13  Sup.  Ct.  Rep.  416;  Vance  v.  W.  A. 
Vandercook  Co.  170  U.  S.  468,  472,  42 
L.  ed.  nil,  1112.  18  Sup.  Ct.  Rep.  645; 
Smithers  v.  Smith,  204  U.  S.  632,  642, 
643,  61  L.  ed.  656,  660,  661,  27  Sup.  Ct. 
Rep.  297. 

Upon  the  merits,  we  concur  in  the 
opinion  of  the  court  of  claims  that  there 
is  no  legal  basis  for  a  recovery.  The 
money  was  not  paid  under  any  such  mis- 
take as  to  render  it  inequitable  for  the 
United  States  to  retain  it.  The  bundles 
of  newspapers  actually  were  transported 
ias  mail  by  the  government,  claimant  being 
charged  by  the  postmaster  the  amount 
fixed  by  law  for  the  service  rendered,  and 
paying  it  without  protest.  No  error  is 
^own  to  have  been  made  in  the  weights 
or  in  the  rate  charged.  So  far  as  any 
"mistake"  appears  from  the  findings,  it 
was  that  of  claimant's  agents  in  causing 
or  permitting  the  papers  to  go  by  mail 
instead  of  by  express,  as  claimant  intend- 
ed. There  is  no  finding  attributing  negli- 
gence or  other  fault  to  the  mail  transfer 
clerk;  but  if  there  were  such,  and  claim- 
ant*? loss  were  attributable  to  it,  this 
would  not  form  a  ground  for  recovery, 
since  the  United  States  has  not  consented 
to  be  sued  in  the  court  of  claims  for  the 
torts  of  its  officers  or  agents.  Bigby  v. 
United  States,  188  U.  S.  400,  404-407, 
47  L.  ed.  519,  522,  523,  23  Sup.  Ct.  Rep. 
468;  J.  Ribas  y  Hijo  y.  United  States, 
418 


194  U.  S.  315,  323,  48  L.  ed.  994,  996, 
24  Sup.  Ct.  Rep.  727;  Tempel  v.  United 
States,  248  U.  S.  121,  129,  63  L.  ed.  162, 
164,  39  Sup.  Ct.  Rep.  56 ;  Ball  Engineer- 
ing Co.  V.  J.  C.  White  &  Co.  250  U.  S. 
46,  57,  63  L.  ed.  835,  841,  39  Sup.  Ct  Bep. 
393.  *^ 

Judgment  affirmed. 


[5861  E.  HILTON  JACKSON,  Receiver  of 
the^  First  Co-operative  Building  Associ- 
ation of  Georgetown,  District  of  Colum- 
bia, Petitioner. 

v. 

JOHN  LEWIS  SMITH  and  Edwin  L.  Wil- 

son. 

(See  8.  G.  Reporter's  ed.  686-689.) 

Receivers  —  fidaciary  relation  —  pur- 
cliase  at  foreclosure  sale  —  profits  — 
Joint  and  several  liability  of  receiver's 
associates. 

An  agreement  by  tlie  receiver  of  a 
building  association  with  his  attorney  and 
a  third  person  to  join  in  the  purchase  of 
property  at  a  public  sale  by  the  trustee 
under  a  deed  of  trust  securing  a  debt  to 
the  association,  in  case  such  third  person 
should  become  the  successful  bidder,  is  such 
a  violation  of  his  obligations  as  a  fiduciary 
as  renders  him  and  his  associates  jointly 
nnd  severally  liable  to  the  trust  estate  for 
all  the  profits  resulting  from  the  purchase, 
although  the  estate  may  not  have  been  in- 
jured thereby,  the  sale  having  been  fairly 
conducted,  with  competitive  bidding,  and 
without  improper  influence  to  prevent  com- 
petition or  to  close  competitive  bidding,  or 
to  bring  about  a  sale  to  the  purchaser  in 
preference  to  anyone  else. 
[For  other  cases,  see  Receivers.  II.  b:  Joint 
Creditors  and   Debtors,   in   Digest   Sop.   Ct. 

[No.  130.1 

Argued  December  17,  1020.     Decided  Jan- 
uary 24,  1021. 

ON  WRIT  of  Certiorari  to  the  Court 
of  Appeals  of  the  District  of  Colum- 
bia to  review  a  decree  which  reversed  a 
decree  of  the  Supreme  Court  of  the  Dis- 
trict, holding  the  associates  of  a  receiver 
liable  to  the  estate  for  the  profits  arising 
out  of  an  enterprise  undertaken  by  them 
which  was  antagonistic  to  the  interests 

Note. — On  powers  and  duties  of  re- 
ceivers— see  notes  to  Davis  v.  Gray,  21 
L.  ed.  U.  S.  447,  and  Shepherd  7.  Pepper, 
33  L.  ed.  U.  S.  706. 

.  As  to  dealings  of  trustee  with  trust 
estate — see  notes  to  Wormley  v.  Worm- 
ley,  5  L.  ed.  U.  S.  651,  and  Massie  v. 

Watts,  3  L.  ed.  U.  S.  18L 
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1020.  JAOKSON  r.  SMITH. 

of  the  estate.    Reversed.    Judgment  of       Clarke  v.  White,  12  Pet.  178,  196,  0 

the  Sapreme  Court  affirmed.  ]i.  ed.  1046,  1054;  Don^laes  t.  Blount.  95 

See  eame  case  below,  48  App.  D.  C.  Tex.  3G9,  58  L.R.A.  699,  67  S.  W.  484; 

B65.  Kvmmes  v.  Union  Tmst  Co.  9  C.  C.  A 

The  facto  are  stated  in  the  opinion.  279,  13  U.  S.   App.   604,  60   Fed.  830; 

<ud  aUd  .  brief  for  p,titiOD.r :  J',  'i»i'^r"Ji  "S'S  J^^t  .    ' 

A   ««i.«  or  olh.Vfidaei.,y  cnoot    R£-,"'j„*p5'%1"b  f  "ii'tji  "'S";™ 

l.wfoll,  wfflc,  to  bi.  OTO  proll,  m  in-   Jk'l".  1»  '^"; 3, 'A??  ™ ■,5';'"°;- 

tody  uid  contrel,  nor  can  hi.  tonaiel  or  ™J,^^'  "^S''u  S''  "'P  ,."li,  ?°o" 
third  p.rti»  U.tully  participate  with  '•  ^ST\i,°iS  '^"™S'^-  'g  ";  '^• 
tin.  in  the  proHl.  „.  .o.h  Iradicking.  ^,?f  1"  ™-  ,f»i  N-^/" '^  Bf-J™. 

Maeruder  v.  Drary,  235  U.  S.  lOU,  59  J.?-  ^.A'  J^S,  4  US.  App.  642,  61  Fed. 
t.  ed.  151,  35  Sop.  CI.  Rep.  77;  Wood-  !f ,% '^,!."°,""  J,"' ,?SVSl°"™  H™,^ 
rfell  V.  BruHj,  26  W.  Va.  465;  H.ye.  ».  "  „"  ■^o^i' j  ?,?«,'  ^5V: 
Hall,  188  Mass.  510,  74  N.  E.  B35;  Enalen  Wilbun.,  100  Fed  172;  Melm.  -r  Fatal 
-...  Allen,  160  Ala.  629,  49  So.  430;  John-  »""'«  <^  '^  W..  170  57  An>.  St. 
•ton  V.  Liltle,  141  Ala.  382,  37  So.  602.  «f,P-  "V,^  J  Y.;,^\'',,".£rki^.; 
In  .  aoit  ii  equity  for  Uie  adminiatra-  ^""l  'i,?'"'?,"'  '^J  "■  ?;  T'  '^fj,?^ 
tion  of  an  inaolvent  eoncem  by  a  receiver,  J:  "°'  ^,';  -'*'  ?  ^"P-  g-  "'P-  J,™' 
the  reeeiver  may  ao  conduct  him.eH  a.  to  St"'".""  >■■  Jenner,  27  App.  D.  C. 
juMify  bi.  beins  made  a  party  defendant,  f  7^  I^a.en.orth  Coonl,  ^^Cbjc.go  R. 
«nd  Iboae  who  unite  with  him  in  the  '•  *,;;/■ '.I'i  ".I,  H:  ^'  °5?'  i"'  ^Jj" 
violation  of  bi.  doty  toward,  the  trn.t  "^  1»«-  "'2.  "  Sup.  Ct.  Rep,  708; 
ntato  may  be  bronght  i.  i,  defendanta,  rf?'''?  "!»;  ^o.  ._  Ma.on  1«  U.  S. 
and  re<|uired  to  account  in  that  anil.  ?,*'■  ^^  ??  ''■  "'  'f'  ""!,  'J  ^"P-.S' 
Harrigan  v.  Qilchriat,  121  Wii  127,  98  '.'J'  ??'i  5"',":;  "S7"'„^  ?";;•& 
K  W  009  red.  Ca..  No.  3,862;  The  Ruby,  38  Fed. 

622;  Cooley  V.  Cooley,  — Tenn.  — ,  37S. 
Mr.  Loula  Addijoa  Dent  arjjued  the  w.  1028 ;  Wagner  v.  Swift's  Iron  &  Steel 
cauae  and  Hied  a  brief  for  respondents;  Works,  16  Ky.  L.  Rep.  273,  26  S.  W. 
The  Inference  to  the  master  was  a  refer-  72O;  Hess  v.  Vom,  52  III.  481;  Mana- 
enee  of  the  whole  case  by  consent.  Un-  field  v.  Wallace,  217  111.  610,  75  N.  E. 
less,  therefore,  there  waa  manifest  error  figO;  Ilerr  v.  Pavson,  157  111.  244,  41  N. 
in  (he  conclu.ion  of  the  master,  the  court  E.  732;  Lee  v.  Howell,  60  N.  C.  200; 
was  wrong  in  overruling  him.  Every  Ewing  v.  Parriah,  148  Ho.  App.  501,  128 
presumption  of  hiw  must  be  resolved  in  S.  W.  538;  Ea  parte  Crump,  16  Lea,  732; 
favor  of  these  respondents.  Even  in  Blackmore  v.  Shelby,  8  Humph.  438; 
eases  of  actual  fraud  the  presumption  is  Lu.sk's  Appeal,  108  Pa.  152;  Bmner  v. 
in  favor  of  the  one  chained.  r  Finloy,  187  Pa.  380,  41  All.  334;  Ander- 

Pievost  V.  Qratr,  6  Wheat.  481,  498,,'  son  v.  Butler,  31  S.  C.  183,  5  L.R.A.  166, 
S  L.  ed.  311,  315;  Kimberly  v.  Arras,  129-0  S.  E.  797;  LeConle  v.  Irwin,  19  8.  C. 
V.  S.  512.  525,  32  L.  ed.  764,  769,  9  Sup.. 559;  Mulherin  Son.  v.  Rice,  106  Oa.  810, 
€t.  Rep.  355;  Boescb  v.  Griiff,  133  U.  S.  32  s.  E.  8C5;  Price  v.  Winter,  15  Pla.  66. 
697,  705,  33  L.  ed.  787,  791,  10  Sup.  Ct.  ■  The  sale  in  question  was  a  .ale  by  a 
Bep.  378.  ^  trustee  under  a  power  in  a  deed  of  trust. 

If  no  manifest  error  waa  pointed  ont  and  waa  in  the  aole  control  of  that  trustee. 
IB  the  opmion  of  the  tnal  court,  an  In-*  The  trustee  was  bound  to  make  the  »ie 
jusUeo  waa  done  to  these  appellant,  by  ;„  accordance  with  the  term,  of  his  power, 
the  decree  overmlmg  the  master,  and  it',,„j  ,„  |„j  „  1,,  jjj  ,„  he  could  not  be 
was  properly  «t  aside  by  the  sppellaM  i„,„fe„j  ,;,,,  He  rcpnaenled  both  the 
court  without  any  .on.ider.t,on  '  j,,,,,,,  ^^  „,^i,„        ,^^  ,„  ^^  ,„„ 

80  Qa.  602,  7  8.  E.  280;  Goldsteifv"  ^/'^''tf  ^'/f™^'  123  "  «  M3,  247 
White.  43  N.  T.  S.  R.  121, 16  N.  T.  Supp.-^l  L.  «^-  If-  1^7,  8  Svip  Ct  Rep.  106; 
860;  Cnrley  v.  Tomliusoa  5  Daly,  283  ^J-^V ;"■  Robertson  174  III.  242  51  N.  E. 
The  rule  of  a  constructive  trust  ha-'.*248;  Blossom  v.  Milwaukee  &  C.  R.  Co. 
never  been  applied  technically  in  the  -3  WaJl.  196, 18  L.  ed.  43;  Fletcher  v.  Ann 
absence  of  a  clear  fiduciary  relritton  to  Arbor  R.  Co.  fi3  C.  C.  A.  647,  116  Fed. 
the  property  involved,  and  real  injury  on  479;  Smith  v.  Blaek,  115  U.  S.  308,  29 
loss  to  the  person  owning  it;  that  is,  L.  ed.  398,  6  Sup.  Ct.  Rep.  50;  Twin  Lick 
never  vhen  the  transaction  is,  in  effect,  *Oil  Co.  t.  Marbury,  91  U.  8.  567,  591,  23 
damnnm  abaqne  injnria.  L.  ed.  328,  330,'  3  Hor.  Min.  Rep.  68S; 
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Merryman  ▼.  Blount,  79  Ark.  1,  94  S.  W. 
714. 

His  duty  was  to  make  the  sale  for  the 
creditor,  as  provided  by  the  trust,  and  to 
conduct  it  fairly  for  the  debtor. 

Smith  V.  Olcott,  19  App.  D.  C.  61. 

He  acts  independently  of  either  party. 

Chesapeake  Beach  R.  Co.  v.  Washing- 
ton, P.  &  C.  R.  Co.  23  App.  D.  C.  587. 

The  court  could  not,  therefore,  in  this 
dissolution  proceeding,  control  the  sale  or 
interfere  with  the  equitable  interest  and 
rights  of  the  debtor  or  the  legal  title  of 
the  trustee;  or  in  any  proceeding  unless 
the  trustee  should  be  guilty  of  misconduct 
or  fraud. 

Bank  of  Metropolis  v.  Guttschilck,  14 
Pet.  19,  29,  10  L.  ed.  335,  340;  Mutual 
F.  Ins.  Co.  V.  Barker,  17  App.  D.  C.  218; 
Anderson  v.  White,  2  App.  D.  C.  417; 
Shea  V.  Dulin,  3  MacArth.  339;  27  Cyc. 
968,  1148. 

The  appointment  of  the  receiver  could 
give  no  control  or  right  of  interference 
(Hitz  V.  Jenks,  16  App.  D.  C.  530) ;  for 
the  appointment  of  a  receiver  cannot  af- 
fect the  status  of  contract  liens. 

Kneeland  v.  American  Loan  &  T.  Co. 
136  U.  S.  89,  97,  34  L.  ed.  379,  383,  10 
Sup.  Ct.  Rep.  950;  Fourth  Street  Nat. 
Bank  v.  Yardley,  165  U.  S.  634,  683,  41 
L.  ed.  855,  865,  17  Sup.  Ct.  Rep.  439; 
McRae  v.  Bowers  Dredging  Co.  86  Fed. 
344;  Cohen  v.  Gold  Creek  Nevada  Min. 
Co.  95  Fed.  580. 

It  must  be  borne  in  mind  that,  in  the 
more  modem  cases  on  this  question,  the 
English  rule  that  a  purchase  by  one  oc- 
cupying a  fiduciary  relation  to  the  sub- 
ject-matter of  the  transaction  is  void,  has 
not  been  followed  in  this  country.  It  is 
voidable  only  at  the  election  of  the  cestui 
or  a  correlate  on  seasonable  demand. 

Hammond  v.  Hopkins,  143  U.  S.  224, 
36  L.  ed.  134,  12  Sup.  Ct.  Rep.  418; 
Twin-Lick  Oil  Co.  v.  Marbury,  91  U.  S. 
587,  591,  23  L.  ed.  328,  3  Mor.  Min.  Rep. 
688 ;  Pacific  R.  Co.  v.  Ketchum,  101  U.  S. 
289,  25  L.  ed.  932. 

This  whole  proceeding  in  the  trial  court 
had  no  solid  foundation  in  law,  principles, 
or  morals;  and  the  superstructure  was 
flimsy.  It.  rested  wholly  on  an  atmosphere 
of  suspicion.  The  attempt  was  made, 
notwithstanding  a  voluntary  denial  of  any 
imputation  of  actual  fraud,  to  hold  these 
respondents  liable  for  having  gained  a 
profit  by  a  breach  of  duty, — a  profit  made 
inferentially  because  of  supposed  inade- 
quacy of  price,  for,  I  take  it,  the  receiver 
would  not  have  set  up  a  constructive 
trust  if  the  speculation  of  the  purchasers 
had  proved  unprofitable.  It  is  an  at- 
tempt to  build  up,  out  of  supposed  in- 
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adequacy  of  price,  an  inference  of  fraud. 
notwithstanding  the  principle  enuneiatad 
in  innumerable  eases  that  inadequacy  of 
price  alone  is  not  ground  for  setting 
aside  a  sale;  that  it  must  be  either  00 
gross  as  to  shock  the  conscience  of  the 
court,  or  be  accompanied  by  such  other 
facts  as  themselves  raise  the  presump- 
tion of  fraud.  No  such  presumption 
arises  out  of  the  mere  inadequacy  alone. 

Graffam  v.  Burgess,  117  U.  S.  180, 191, 
29  L.  ed.  839,  842,  6  Sup.  Ct.  Bep.  686; 
Hayes  v.  Huddleson,  40  App.  D.  C.  191, 
Ann.  Cas.  1914B,  1037. 

The  allowance  of  this  recovery  with 
the  expressed  purpose  of  paying  counsel 
fees  out  of  it  is  improper.  Conceding  it 
to  be  in  the  nature  of  a  recovery  for 
damages,  yet  counsel  fees  are  never  an 
element  of  damages. 

Day  V.  Woodworth,  13  How.  363,  371, 
12  L.  ed.  181,  188;  Flanders  v.  Tweed, 
15  Wall.  450,  21  L.  ed.  203;  The  Nuestra 
Senora  de  Regla,  17  Wall.  29,  21  L.  ed. 
596;  Philp  V.  Nock,  17  WaU.  460,  21  L. 
ed.  679;  Stewart  v.  Sonnebom,  98  U.  S. 
187,  197,  25  L.  ed.  116,  120;  Tullock  ▼. 
Mulvane,  184  U.  S.  497,  511,  46  L.  ed. 
657,  665,  22  Sup.  Ct.  Rep.  372 ;  Missouri, 
K.  &  T.  R.  Co.  V.  Elliott,  184  U.  S.  530, 
46  L.  ed.  673,  22  Sup.  Ct.  Rep.  446. 

There  are  also  several  principles  mili- 
tating against  the  propriety  of  the  allow- 
ance of  interest  on  this  recovery,  as  well 
as  authority  against  it. 

Nash  &  L.  R.  Corp.  v.  Boston  &  L.  B. 
Corp.  9  C.  C.  A.  468,  21  U.  S.  App.  59, 
61  Fed.  237;  The  Ann  Caroline,  2  Wall. 
538,  547,  17  L.  ed.  833,  835;  Gray  v. 
District  of  Columbia,  1  App.  D.  0.  20; 
Knight  V.  Reese,  2  Dall.  182,  1  L.  ed. 
340 ;  Redfield  Exrs.  v.  Ystalyf  era  Iron  Co. 
110  U.  S.  174,  28  L.  ed.  109,  3  Sup.  Ct 
Rep.  570 ;  United  States  v.  Sanborn,  135 
U.  S.  271,  281,  34  L.  ed.  112,  116,  10 
Sup.  Ct.  Rep.  812;  Redfield  y.  Bartela, 
139  U.  S.  694,  703,  35  L.  ed.  310,  313, 
11  Sup.  Ct.  Rep.  683;  Jourolmon  t. 
Ewing,  26  C.  C.  A.  23,  47  U.  S.  Appw 
679,  80  Fed.  604;  Marmion  v.  MoCelUui, 
11  App.  D.  C.  494;  Gifford  ▼.  New 
Jersey  R.  &  Transp.  Co.  10  N.  J.  £^. 
171;  District  of  Columbia  v.  Metropoh* 
tan  R.  Co.  8  App.  D.  C.  377;  Day  ▼. 
Woodworth,  13  How.  363,  371,  12  L.  ed. 
181,  188;  Milwaukee  &  St.  P.  B.  Co. 
V.  Arms,  91  U.  S.  489,  23  L.  ed.  374; 
Lake  Shore  &  M.  S.  R.  Co.  v.  Prentie^ 
147  U.  S.  101,  107,  37  L.  ed.  97,  101,  U 
Sup.  Ct.  Rep.  261;  Scott  v.  Donald,  165 
U.  S.  58,  86.  41  L.  ed.  632,  635,  17  Siq^ 
Ct.  Rep.  265. 

One  of  the  errors  of  the  trial  eourl 

was  in  holding  these  respondenta  at  all 

S54  V.  S. 


JACKSON  T.  SMITH. 


liable  after  the  deeree  against  Ambrose. 
23    Cyc.    812;    Minor    y.    Mechanics 
Bank,  1  Pet.  46,  73,  7  L.  ed.  47,  59; 
Smith  y.  Rines,  2  Sumn.  338,  Fed.  Cas. 
No.   13400;   Dicey,  Parties,   234;    Scs- 
tions  V.  Johnson,  96  U.  8.  347,  24  L.  ed. 
506;  Pelham  v.  Pace,  Hempst.  223,  Fed. 
Cas.  No.  10,911a;  United  States  v.  Lef- 
fler,  11  Pet.  86,  97,  9  L.  ed.  642,  646, 
647;  23  Cyc.  1213;  39  Cyc.  530-^34,  536; 
Carter  v.  Gibson,  61  Neb.  207,  52  L.R.A. 
468,  85  N.  W.  45. 
The  proceeding  was  multifarious. 
Bank  of  Metropolis  v.  Guttschlick,  14 
Pet.  19,  29,  10  L.  ed.  335,  340;  Mutual 
P.  Ina.  Co.  V.  Barker,  17  App.  D.  C.  218 ; 
Anderson  v.  White,  2  App.  D.  C.  417;  27 
Cyc.  968,  1148;  Walker  v.  Powers,  104 
U.  S.  245,  251,  26  L.  ed.  729;  Williams 
V.  Jackson,  107  U.  S.  478,  484,  27  L.  ed. 
529,  531,  2  Sup.  Ct.  Rep.  814 ;  Holton  v. 
Wallace,  66  Fed.  409;  Security  Sav.  & 
L  Asso.  V.  Buchanan,  14  C.  C.  A.  97, 
31  U.  S.  App.  244,  66  Fed.  799 ;  Curry  v. 
IfcCauley,  11  Fed.  365;  Cherokee  Na- 
tion V.  Southern  Kansas  R.  Co.  135  U. 
8.  641,  651,  34  L.  ed.  295,  300,  10  Sup. 
Ct.  Rep.  965;  Scott  v.  Armstrong,  146 
\J.  8.  499,  512,  36  L.  ed.  1059,  1064,  13 
Sup.  Ct.  Rep.  148;  Cates  v.  Allen,  149 
U.  S.  451,  456,  37  L.  ed.  804,  807,  13 
Sup.  Ct.  Rep.  883,  977;  Haines  v.  Car- 
penter, 1  Woods,  267,  Fed.  Cas.  No.  5,- 
905;  Bay  City  Bridge  Co.  v.  Van  Etten, 
36  Mich.  210;  Behlow  v.  Fischer,  102 
CaL  208,  36  Pac.  509;  O'Bear  Jewelry 
Co.  V.  Volfer,  106  Ala.  222,  28  L.R.A. 
707,  64  Am.  St.  Rep.  31,  17  So.  525; 
Sheilds  v.  Barrow,  15  How.  130,  143,  15 
L  ed.  158,  161 ;  Warner  v.  Godfrey,  186 
tJ.  S.  365,  377,  46  L.  ed.  1203,  1208,  22 
8up.  Ct.  Rep.  852;  Root  v.  Wool  worth, 
150  U.  S.  401,  410,  37  L.  ed.  1123,  1125, 
1126,  14  Sup.  Ct.  Rep.  136;  16  Cyc.  357, 
361;  31  Cyc.  503;  Smith  v.  Woolfolk, 
015  U.  S.  143,  148,  2  L.  ed.  357,  359,  5 
8up.  Ct.  Rep.  1177;  New  York,  P.  & 
O.  B.  Co.  V.  New  York,  L.  E.  &  W.  R. 
Co.  58  Fed.  268;  Wilder  v.  New  Orleans, 
31  C.  C.  A.  249,  58  U.  S.  App.  109,  87 
J'ed.  843;  34  Cyc.  236,  238;  34  Cyc.  190, 
193,  388,  389;  Youtsey  v.  Hoffman,  108 
J^ed.    693;    State   Bank    v.    First   Nat. 
Bank,  34  N.  J.  Eq.  450;  Wood  v.  New 
York  &  N.  E.  R.  Co.  61  Fed.  236;  Mil- 
waukee &  M.  R.  Co.  y.  Milwaukee  & 
St  P.  R.  Co.  6  Wall.  742,  18  L.  ed.  856; 
Washington,  A.  &  G.  R.  Co.  v.  Bradley 
(Washington,  A.  &  G.  R.  Co.  v.  Washing- 
ton)  10  Wall.  299,  301,  19  L.  ed.  894, 
895. 

The  receiver  had  an  adequate  remedy 
at  law,  and  sought  no  equitable  relief. 
Townsend  v.  Vanderwerker,  160  U.  S. 
•6  li.  ed. 


171,  178,  40  L.  ed.  383,  385,  16  Sup.  Ct. 
Rep.  258;  Scott  v.  Neely,  140  U.  S.  106, 
110,  35  L.  ed.  358,  360,  11  Sup.  Ct.  Rep. 
712;  Whitehead  v.  Shattuck,  138  U.  S. 
146,  151,  34  L.  ed.  873,  874,  11  Sup. 
Ct.  Rep.  276;  Buzard  v.  Houston,  119 
U.  S.  347,  352,  30  L.  ed.  451,  454,  7  Sup. 
Ct.  Rep.  249 ;  Alger  v.  Anderson,  92  Fed. 
696;  New  York  Guaranty  So  I.  Co.  v. 
Memphis  Water  Co.  107  U.  S.  205,  214, 
27  L.  ed.  484,  488,  2  Sup.  Ct.  Rep.  279; 
Greenwood,  A.  &  W.  R.  Co.  v.  Strang, 
77  Fed.  498;  Russell  v.  Clark,  7  Cranch, 
69,  89,  3  L.  ed.  271,  279;  Walker  v. 
Brown,  58  Fed.  23;  United  States  v. 
Bitter  Root  Development  Co.  200  U.  S. 
451,  471,  50  L.  ed.  550,  5C0,  26  Sup.  Ct. 
Rep.  318;  Phoenix  Mut.  L.  Ins.  Co.  v. 
Bailey,  13  Wall.  616,  623,  20  L.  ed.  501, 
503;  Such  v.  Bank  of  State,  127  Fed. 
450;  White  v.  Boyce,  21  Fed.  228; 
Banque  Franco-Egyptienne  v.  Brown, 
34  Fed.  162;  Securiiv  Sav.  &  L.  Asso.  v. 
Buchanan,*  14  C.  C.  A.  97,  31  U.  S.  App. 
244,  66  Fed.  799;  Curriden  v.  Middle- 
ton,  37  App.  D.  C.  568  i  Tyler  v.  Moses, 

13  App.  D.  C.  442;  Johnson  v.  Swanke, 

5  L.R.A.(N.S.)  1048  and  note,  128  Wis. 
68,  107  N.  W.  481,  8  Ann.  Cas.  544; 
Gaines  v.  Miller,  111  U.  S.  395.  398,  28 
L.  ed.  466,  468,  4  Sup.  Ct.  Rep.  426; 
Nash  V.  Ingalls,  41  C.  C.  A.  545, 101  Fed. 
645;  Sigua  Iron  Co.  v.  Clark,  77  Fed. 
496;  George  v.  Ford,  36  App.  D.  C.  330; 
Prescott  v.  Pfeiffer,  57  Mich.  21,  23  N. 
W.  477;  Bay  City  Bridge  Co.  v.  Van 
Etten,  36  Mich.  210 ;  Albright  v.  Mercer, 

14  Pa.  Super.  Ct.  63;  McClane  v.  Shep- 
herd, 21  N.  J.  Eq.  76;  German  American 
Seminary  v.  Kiefer,  43  Mich.  105,  4  N. 
W.  636;  Roberts  v.  Ely,  113  N.  Y.  128, 
20  N.  E.  606;  Planters  Bank  v.  Farmers 

6  M.  Bank,  8  Gill  &  J.  449;  United 
States  V.  State  Nat.  Bank,  96  U.  S.  30, 
24  L.  ed.  647;  Mills  v.  Knapp,  39  Fed. 
595 ;  Shields  v.  McCandlish,  73  Fed.  318 ; 
Angle  V.  Chicago,  St.  P.  M.  &  0.  R.  Co. 
151  U.  S.  1,  26,  38  L.  ed.  55,  67,  14  Sup. 
Ct.  Rep.  240;  England  v.  Russell,  71  Fed. 
818;  Dewey  Hotel  Co.  v.  United  States 
Electric  Lighting  Co.  17  App.  D.  C.  365; 
Hayden  v.  Thompson,  17  C.  C.  A.  592, 
36  U.  S.  App.  361,  71  Fed.  60;  Pech- 
stein  V.  Smith,  14  App.  D.  C.  30;  Hoey 
V.  Coleman,  46  Fed.  221;  Guarantee  Co. 
of  N.  A.  V.  Mechanics'  Sav.  Bank  &  T. 
Co.  26  C.  C.  A.  146,  47  U.  S.  App.  91, 
80  Fed.  766;  Tyler  v.  Savage,  143  U.  S. 
79,  94,  36  L.  ed.  82,  89,  12  Sup.  Ct. 
Rep.  340;  Hipp  v.  Babin,  19  How.  271, 
278,  15  L.  ed.  633,  635;  Sullivan  v. 
Portland  &  K.  R.  Co.  94  U.  S.  806,  24 
L.  ed.  324;  Curry  v.  McCauley,  11  Fed. 
370;  WyUe  v.  Coxe,  15  How.  416,  420, 
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14  L.  ed.  753,  755 ;  Mattingly  v.  North- 
western Virginia  R.  Co.  158  U.  S.  63, 
57,  39  L.  ed.  894,  895,  15  Sup.  Ct.  Rep. 
725;  Parker  v.  Ormsby,  141  U.  S.  81, 
83,  35  L.  ed.  654,  655,  11  Sop.  Ct.  Rep. 
912;  Metcalf  v.  Watertown,  128  U.  S. 
686,  32  L.  ed.  543,  9  Sup.  Ct.  Rep.  173; 
Continental  L.  Ins.  Co.  v.  Rhodes,  119 
U.  S.  237,  30  L.  ed.  380,  7  Sup.  Ct.  Rep. 
193 ;  Southern  P.  R.  Co.  v.  United  States, 
200  U.  S.  341,  349,  50  L.  ed.  507,  510,  26 
Sup.  Ct.  Rep.  296;  Koenigsberger  v. 
Richmond  Silver  Min.  Co.  158  U.  S.  41, 
46,  39  L.  ed.  889,  890,  15  Sup.  Ct.  Rep. 
751;  McGowan  v.  Elroy,  28  App.  D.  C. 
196. 

If  the  trial  court  intended  to  hold 
the  jurisdiction  concurrent,  limitations 
should  have  been  applied. 

Boone  v.  Chiles.  10  Pet.  177,  223,  9 
L.  ed.  388,  404;  Beaubien  v.  Beaubien, 
23  How.  190,  207,  16  L.  ed.  484,  488; 
Speidel  v.  Henrici,  120  U.  S.  377,  386, 
30  L.  ed.  718,  719,  7  Sup.  Ct'.  Rep.  610 ; 
Norris  v.  Haggin,  136  U.  S.  386,  390, 
392,  34  L.  ed.  424,  426,  427,  10  Sup.  Ct. 
Rep.  942;  Boone  County  v.  Burlington 

6  M.  River  R.  Co.  139  *U.  S.  684,  692, 
35  L.  ed.  319,  322,  11  Sup.  Ct.  Rep.  687; 
Alsop  V.  Riker,  155  U.  S.  448,  460,  39 
L.  ed.  218,  222,  15  Sup.  Ct.  Rep.  162; 
Percy  v.  Cockrill,  4  C.  C.  A.  73, 10  U.  S. 
App.  574,  53  Fed.  872;  Scheftel  v.  Hays, 

7  C.  C.  A.  308, 19  U.  S.  App.  220,  58  Fed. 
457;  Merrill  v.  Monticello,  66  Fed.  165; 
Miles  V.  Vivian,  25  C.  C.  A.  208,  51  U. 
S.  App.  194,  79  Fed.  848;  Nash  v.  In- 
galls,  41  C.  C.  A.  545,  101  Fed.  645; 
Hall  V.  Russell,  3  Sawy.  506,  Fed.  Cas. 
No.  5,943;  Hecht  v.  Slaney,  72  Cal.  363, 
14  Pac.  88;  McGaughey  v.  Brown,  46 
Ark.  25;  Pipe  v.  Smith,  5  Colo.  146; 
Wilmerding  v.  Russ,  33  Conn.  77;  Max- 
well V.  Walsh,  117  Ga.  467,  43  S.  E. 
704;  McClane  v.  Shepherd,  21  N.  J.  Eq. 
76;  Farnam  v.  Brooks,  9  Pick.  243; 
German  American  Seminarv  v.  Kiefer, 
43  Mich.  105,  4  N.  W.  636*;  Weaver  v. 
Leiman,  52  Md.  708;  Marcotte  v.  Hart- 
man,  46  Minn.  202,  48  N.  W.  767;  Yeo- 
man V.  Townsend,  74  Hun,  625,  26  N.  Y. 
Supp.  606;  Roberts  v.  Ely,  113  N.  Y. 
128,  20  N.  E.  606 ;  Lammer  v.  Stoddard, 
103  N.  Y.  672,  9  N.  E.  328;  Talmage  v. 
Russell,  74  App.  Div.  7,  76  N.  Y.  Supp. 
864;  Davis  v.  Hawkins,  163  Pa.  228,  29 
Atl.  746;  Ashhurst's  Appeal,  60  Pa.  316; 
Watt's  Appeal,  78  Pa.  370,  8  Mor.  Min. 
Rep.  222 ;  Newman  v.  Newman,  7  L.R. A. 
(N.S.)  370,  and  note,  60  W.  Va.  371,  55 
S.  E.  377;  Merton  v.  O'Brien,  117  Wis. 
437,  94  N.  W.  340;  Carrol  v.  Green,  92 
U.  S.  609,  23  L.  ed.  739;  Ware  v.  Gal- 
veston City  Co.  Ill  U.  S.  170,  175,  28 


L.  ed.  393,  395,  4  Sup.  Ct.  Rep.  337; 
Steams  v.  Page,  7  How.  819,  828,  12 
L.  ed.  928,  932;  Wagner  v.  Baird,  7 
How.  234,  258,  12  L.  ed.  681,  691;  Bnifa 
v.  Smith  (Putman  v.  New  Albany  &  8. 
C.  Junction  R.  Co.)  16  Wall.  390,  4I>1, 
21  L.  ed.  361,  365;  Meath  v.  Phillini 
County,  108  U.  S.  553,  27  L.  ed.  819,  2 
Sup.  Ct.  Rep.  869;  Wood  v.  Carpenter, 
101  U.  S.  135,  138,  25  L.  ed.  807,  808; 
Teall  V.  Schroder,  158  U.  S.  172,  178, 
39  L.  ed.  938,  940,  15  Sup.  Ct.  Rep.  768; 
Baker  v.  Cummings,  169  U.  S.  189,  206^ 
209,  42  L.  ed.  711,  718,  719,  18  Sup.  Ct 
Rep.  367;  Lewis  v.  Denison,  2  App.  D. 
C.  387;  P.  H.  Sheehy  Co.  v.  Eastern 
Importing.  &  Mfg.  Co.  44  App.  D.  <X 
111,  L.R.A.1916F,  810. 

If  the  trial  court  intended  to  hold  tlie 
jurisdiction  purely  equitable,  laches 
should  have  been  applied. 

Elmendorf  v.  Taylor,  10  Wheat.  162, 
164,  6  L.  ed.  289,  294;  Bowman  v. 
Wathen.  1  How.  189,  193,  11  L.  ed.  97, 
99;  McKnight  v.  Taylor,  1  How.  181, 
168,  11  L.  ed.  86,  88;  Creath  v.  Sims, 

5  How.  192,  204,  12  L.  ed.  Ill,  117; 
Twin  Lick  Oil  Co.  v.  Marbury,  91  U.  S. 
587,  23  L.  ed.  328,  3  Mor.  Min.  Rep.  688; 
Brown  v.  Buena  Vista  County,  95  U.  8. 
157,  161,  24  L.  ed.  422,  423;  Ilayward  v. 
Eliot  Nat.  Bank,  96  U.  S.  611,  618,  24 
L.  ed.  855,  858;  Hammond  v.  Hopkini, 
143  U.  S.  224,  250,  36  L.  ed.  134,  145, 
12  Sup.  Ct.  Rep.  418 ;  Fowler  v.  Fowler, 
38  App.  D.  C.  476 ;  Upton  v.  Tribilcodk, 
91  U.  S.  45,  54,  23  L.  ed.  203,  207;  God- 
den  V.  Kimmell,  99  U.  S.  201,  210,  25 
L.  ed.  431;  Jones  v.  Perkins,  76  Fed. 
82;  Wagner  v.  Baird,  7  How.  234,  258, 
12  L.  ed.  681,  691;  Sullivan  v.  Portland 

6  K.  R.  Co.  94  U.  S.  806,  24  L.  ed.  324; 
Simmons  Creek  Coal  Co.  v.  Doran,  142 
U.  S.  417,  437,  35  L.  ed.  1063,  1072,  12 
Sup.  Ct.  Rep.  239;  Abraham  v.  Ordway, 
158  U.  S.  416,  422,  39  L.  ed.  1036,  lOM, 
15  Sup.  Ct.  Rep.  894 ;  Taylor  v.  Holmee, 
14  Fed.  498;  Willard  v.  Wood,  164  U- 
S.  502,  525,  41  L.  ed.  531,  540,  17  Sim. 
Ct.  Rep.  176;  McQuiddv  v.  Ware,  20 
Wall.  14,  22  L.  ed.  311 ;  Marsh  v.  Whi^ 
more,  21  Wall.  178,  185,  22  L.  ed.  4^ 
485;  Broderick's  Will  (Kieley  v.  Me- 
Glynn)  21  Wall.  503,  518,  22  L.  ed.  609, 
605;  Halstead  v.  Grinnan,  152  U.  8. 
412,  417,  38  L.  ed.  495,  497,  14  Sup.  Ct 
Rep.  641;  Hoyt  v.  Latham,  143  U.  S. 
553,  565,  569,  36  L.  ed.  259,  264,  285^ 
12  Sup.  Ct.  Rep.  568;  Pearsall  ▼.  Smith, 
149  U.  S.  231,  234,  37  L.  ed.  713,  716, 13 
Sup.  Ct.  Rep.  833;  Credit  Co.  v.  Arkan- 
sas C.  R.  Co.  5  McCrary,  5,  15  Fed.  46; 
Teall  V.  Slaven,  40  Fed.  774;  Naddo 
▼.  Bardon,  47  Fed.  782;  Jesup  v.  Illinois 
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C.  R.  Co.  43  Fed.  483;  Dugan  v.  O'Don- 
nell,  68  Fed.  983;  United  States  Trust 
Co.  V.  David,  36  App.  D.  C.  549 ;  Burke 
w.  Smith  (Putman  v.  New  Albany  &  S. 
C  Junction  R.  Co.  16  Wall.  390,  401,  21 
L.  ed.  361,  365;  Johnston  v.  Standiard 
Min.  Co.  148  U.  S.  360,  370,  37  L.  ed. 
480,  485,  13  Sup.  Ct.  Rep.  685,  17  Mor. 
Min.  Rep.  554;  Taylor  v.  South  &  North 
Ala.  B.  Co.  13  Fed.  152,  4  Woods,  575; 
Eugan  V.  Sabin,  3  C.  C.  A.  578,  10 
U.  S.  App.  519,  53  Fed.  415;  Lewis  v. 
Denison,  2  App.  D.  C.  387;  De  Mares 
V.  Gilpin,  15  Colo.  84,  24  Pac.  568; 
Hendnckson  v.  Hendrickson,  42  N.  J. 
Eq.  667,  9  Atl.  742;  Harwood  v.  Cin- 
cinnati &  C.  Air  Line  R.  Co.  17  Wall. 
78,  21  L.  ed.  558;  Boone  County  v.  Bur- 
lington &  M.  River  R.  Co.  139  U.  S.  684, 
693,  35  L.  ed.  319,  322,  11  Sup.  Ct.  Rep. 
687;  Foster  v.  Mansfteld,  C.  &  L.  M.  R. 
Co.  146  U.  S.  88,  100,  36  L.  ed.  899,  903, 
13  Sup.  Ct.  Rep.  28;  Evers  v.  Watson, 
156  U.  S.  527,  535,  39  L.  ed.  520,  523, 
15  Sup.  Ct.  Rep.  430;  Teall  v.  Schroder, 
158  U.  8.  172,  178,  39  L.  ed.  938,  940, 
15  Sup.  Ct.  Rep.  768;  Rhino  v.  Emery, 
65  Fed.  826;  Lant  v.  Manley,  71  Fed.  7; 
Levis  V.  Kengla,  8  App.  D.  C.  230 ;  Bar- 
ton V.  Long,  45  N.  J.  Eq.  841,  14  Atl. 
565,  566,  568,  19  Atl.  623;  Johnson  v. 
Atlantic,  G.  &  W.  I.  Transit  Co.  156  U. 
S.  618,  647,  39  L.  ed.  556,  566,  16  Sup. 
Ct  Rep.  620;  Felix  v.  Patrick,  145  U.  S. 
317,  329,  36  L.  ed.  719,  725,  12  Sup.  Ct. 
Rep.  862;  Leavenworth  County  v.  Chi- 
cago, R.  I.  &  P.  R.  Co.  18  Fed.  209; 
Norris  v.  Haggin,  28  Fed.  275;  Percy  v. 
Cockrill,  4  C.  C.  A.  73,  10  U.  S.  App. 
574,  53  Fed.  872;  Swift  v.  Smith,  25 
C.  C.  A.  154,  49  U.  S.  App.  181,  79  Fed. 
709;  De  Walt  v.  Doran,  21  D.  C.  175; 
Naddo  v.  Bardon,  2  C.  C.  A.  335,  4  U.  S. 
App.  642,  51  Fed.  493 ;  Richards  v.  Mac- 
kail,  124  U.  S.  183,  188,  31  L.  ed.  396, 
399,  8  Sup.  Ct.  Rep.  437;  Larkin  v. 
Sierra  Buttes  Gold  Min.  Co.  25  Fed.  337; 
Coon  V.  Seymour,  71  Wis.  346,  37  N.  W. 
243;  Penn  Mut.  L.  Ins.  Co.  v.  Austin, 
168  U.  S.  685,  696,  42  L.  ed.  626,  631, 
18  Sup.  Ct.  Rep.  223;  James  v.  James, 
55  Ala.  533. 

When  fraud  is  alleged,  and  delay  in 
the  assertion  of  the  rights  infringed  is 
H>parent  on  the  face  of  the  bill,  plain- 
tiff most  plead  strictly,  setting  forth  the 
impediments  to  earlier  prosecution,  in 
order  to  excuse  delay  and  escape  the 
enforcement  by  the  court  of  the  bar  of 
laches,  and  the  dismissal  of  the  bill. 

Steams  v.  Page,  7  How.  819,  828,  12 
L  ed.  923,  932;  Beaubien  v.  Beaubien, 
23  How.  190,  208,  16  L.  ed.  484,  488; 
Badger  v.  Badger,  2  Wall.  87,  95,  17 
M  £.  ed. 


L.  ed.  836,  838;  Harwood  v.  Cincinnati 
&  C.  Air  Line  R.  Co.  17  Wall.  78,  21 
L.  ed.  558;  Wollensak  v.  Reiher,  115  U. 
S.  96,  102,  29  L.  ed.  350,  352,  5  Sup.  Ct. 
Rep.  1137;  Ware  v.  Galveston  City  Co. 
146  U.  S.  102,  115,  36  L.  ed.  904,  909, 
13  Sup.  Ct.  Rep.  33;  Hardt  v.  Heidwey- 
er,  162  U.  S.  547,  558,  38  L.  ed.  548, 
552,  14  Sup.  Ct.  Rep.  671;  Taylor  v. 
Holmes,  14  Fed.  498;  Jones  v.  Perkins, 
76  Fed.  82;  Thompson  v.  German  Ins. 
Co.  77  Fed.  258 ;  Hubbard  v.  Manhattan 
Trust  Co.  30  C.  C.  A.  520,  57  U.  S.  App. 
730,  87  Fed.  51;  Fowler  v.  Fowler,  38 
App.  D.  C.  476;  Quirk  v.  Liebert,  12 
App.  D.  C.  394 ;  Lant  v.  Manley,  71  Fed. 
7;  Wetzel  v.  Minnesota  R.  Transfer  Co. 
12  C.  C.  A.  490,  27  U.  S.  App.  594,  65 
Fed.  23. 

Mr.  Justice  Brandeia  delivered  the  opin- 
ion of  the  court : 

Smith  and  Wilson  were  sued  in  the 
supreme  court  of  the  District  of  Columbia 
by  the  receiver  of  the  First  Co-operative 
Building  Association  of  Georgetown,  Dis- 
trict of  Columbia,  for  the  amount  of 
profits  made  by  them  and  a  former  re- 
ceiver of  the  Association  in  the  purchase 
at  a  foreclosure  sale  and  subsequent  re- 
sale of  land  mortgaged  to  secure  a  note 
owned  by  the  Association.  The  supreme 
court  held  them  liable  for  the  full  amount 
of  the  profits,  $743.68,  with  interest  and 
costs.  The  court  of  appeals  of  the  Dis- 
trict reversed  the  decree  and  ordered  that 
the  bill  be  dismissed  with  costs.  48  App. 
D.  C.  565.  A  writ  of  certiorari  was  grant- 
ed by  this  court.  250  U.  S.  655,  63  L.  ed. 
1192,  40  Sup.  Ct.  Rep.  10.  The  question 
before  [587]  us  is  whether  the  respond- 
ents are  liable  upon  the  following  facts, 
and,  if  so,  in  what  amount: 

In  1908  the  supreme  court  of  the  Dis- 
trict appointed  William  E.  Ambrose,  a 
member  of  its  bar,  receiver  of  the  First 
Co-operative  Building  Association  of 
Georgetown,  District  of  Columbia.  Among 
the  assets  of  the  Association  so  intrusted 
to  the  receiver  was  a  note  of  Schwab  for 
$2,700,  secured  by  a  mortgage  deed  of 
trust  of  land.  The  note  being  in  default, 
Ambrose,  as  receiver,  requested  the  trustee 
under  the  deed  of  trust  to  advertise  the 
land  for  sale  at  public  auction.  The 
auction  sale  was  held,  and  a  bid  of  $350 
was  made  by  Edwin  L.  Wilson,  a  member 
of  the  bar;  but  the  trustee  withdrew  the 
property  from  sale  because  the  bid  was 
inadequate.  Thereafter  it  was  arranged 
between  Wilson,  Ambrose,  and  another 
lawyer,  John  Lewis  Smith,  who  was  coun- 
sel of  the  receiver,  that  the  trustee  should 
again   advertise  the  property   for  sate; 
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that  Wilson  shoald,  at  the  second  sale, 
use  his  own  judgment  whether  to  bid, 
and,  if  so,  what  amount;  and  that,  if  he 
should  happen  to  become  the  purchaser, 
the  three  should  be  jointly  liable  for  the 
purchase  price  and  any  expenses  incident 
to  the  purchase,  and  should  be  iointly 
interested  in  the  property  purchasea.  The 
second  sale  was  duly  advertised.  Smith 
and  Ambrose  were  present,  but  gave  no 
instructions  or  directions  in  regard  to  the 
sale,  either  to  the  trustee  or  to  his  auc- 
tioneer. Wilson  also  attended,  and,  in 
the  exercise  of  his  own  judgment,  and 
without  previous  conference  with  either 
Smith  or  Ambrose,  bid  $491,  and  became 
the  purchaser  of  the  property.  There 
was  no  evidence  of  any  improper  in- 
fluence at  the  sale  to  prevent  competition, 
or  to  close  competitive  bidding,  or  to  bring 
about  the  sale  to  Wilson  in  preference  to 
anyone  else.  On  the  contrary,  it  affirm- 
atively appears  that  the  sale  was  fairly 
conducted;  that  there  was  competitive 
bidding;  and  that  the  property  was  finally 
knocked  down  to  the  highest  bidder. 

Within  a  few  days  after  the  second  sale 
Wilson  and  [588]  Smith  found,  through 
the  aid  of  real  estate  agents,  a  purchaser 
named  Kite,  who  was  willing  to  pay 
$1,400  for  the  land.  In  order  to  convey 
a  g^od  title  it  was  necessary  to  clear  the 
land  of  tax  liens  and  an  outstanding  tax 
title.  This  required  $550,— that  is,  $59 
more  than  Wilson  had  bid.  He  volun- 
tarily raised  his  bid  by  that  amount.  The 
land  was  conveyed  by  the  trustee  to  Wil- 
son, and  by  Wilson  to  Kite,  the  deeds 
being  recorded  simultaneously  when  Kite 
paid  the  $1,400.  Of  this  amount  $652.32 
was  used  to  discharge  taxes,  tax  liens, 
and  expenses  of  sale.  The  balance,  $743.68, 
was  divided  equally  between  Wilson, 
Smith,  and  Ambrose  individually.  Wil- 
son had  paid  out,  in  making  the  purchase, 
no  money  of  his  own  or  theirs.  The 
estate  of  which  Ambrose  was  receiver  got 
nothing,  as  the  amount  required  to  dis- 
charge the  tax  liens  exceeded  the  amount 
bid  by  Wilson.  Much  later  the  facts 
were  brought  to  the  attention  of  the  su- 
preme court  of  the  District.  Ambrose 
resigned  as  receiver;  Jackson  was  ap- 
pointed in  his  stead;  and  as  receiver 
brought  this  suit  against  Wilson  and 
Smith  to  recover  the  profits  which  had 
been  made  by  them  and  Ambrose. 

Ambrose  had,  as  receiver,  the  affirm- 
ative duty  to  endeavor  to  realize  the 
largest  possible  amount  from  the  Schwab 
note.  Baker  v.  Schoficld,  243  U.  S.  114, 
61  L.  ed.  626,  37  Sup.  Ct.  Rep.  333; 
Robertson  v.  Chapman,  152  U.  S.  673, 
681,  38  L.  ed.  592,  595,  14  Sup.  Ct.  Rep. 
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741.  To  this  end  it  was  his  duty  to 
deavor  to  have  tlie  land,  when  sold  under 
the  trust  deed,  bring  the  largest  possibl* 
price.  J.  H.  Lane  &  Co.  v.  Maple  Cottos 
Mill,  146  C.  C.  A.  415,  232  Fed.  421. 
When  he  agreed  with  Smith  and  Wilaos 
to  join  in  the  purchase  if  Wilson  should 
become  the  successful  bidder,  he  plaeed 
himself  in  a  position  in  which  his  personal 
interests  were,  or  might  be,  antagoniatie 
to  those  of  his  trust.  Michoud  v.  Gizod^ 
4  How.  503,  562,  11  L.  ed.  1076,  1098. 
It  became  to  his  personal  interest  that  the 
purchase  should  be  made  by  Wilson  for 
the  lowest  possible  price.  The  conne 
taken  was  one  which  a  fiduciary  could  not 
legally  pursue.  Magruder  v.  Drury,  235 
[589]  U.  S.  106,  119,  120,  59  L.  ed. 
151,  156,  35  Sup.  Ct.  Rep.  77.  Sineo 
he  did  pursue  it  and  profits  resulted^ 
the  law  made  him  accountable  to  the 
trust  estate  for  all  the  profits  obtained 
by  him  and  those  who  were  associated 
with  him  in  the  matter,  although  the 
estate  may  not  have  been  injured  there- 
hyu  Magruder  v.  Drury,  235  U.  8. 
106,  59  L.  ed.  151,  35  Sup.  Ct.  Bep. 
77.  And  others  who  knowingly  join  a 
fiduciary  in  such  an  enterprise  likewise 
become  jointly  and  severally  liable  with 
him  for  such  profits.  Emery  v.  Parrott,. 
107  Mass.  95,  103;  Zinc  Carbonate  Co. 
V.  First  Nat.  Bank,  103  Wis.  125,  134, 
74  Am.  St.  Rep.  845,  79  N.  W.  229;. 
Lomita  Land  &  Water  Co.  v.  Robinaon,. 
154  Cal.  36,  18  L.R.A.(N.S.)  1106,  97 
Pac.  10.  Wilson  and  Smith  are  thercdGoie 
jointly  and  severally  liable  for  all  profits 
resulting  from  the  purchase;  the  former^ 
although  he  had  no  other  relation  to  the 
estate;  the  latter,  without  regard  to  the 
fact  that  he  was  also  counsel  for  the 


ceiver. 

It  is  said  that,  at  a  sale  made  under  m 
mortgage  deed  of  trust,  the  duty  to  obtain 
the  highest  possible  price  rests  not  upon 
the  note  holder,  but  upon  the  tmatee 
under  the  deed  of  trust,  and  that  the 
creditor  may  bid  at  the  sale  or  refrain 
from  so  doing,  as  he  may  see  fit.  Richard 
V.  Holmes,  18  How.  143,  148,  15  L.  ed. 
304,  306;  Smith  v.  Black,  115  U.  S.  308^ 
315,  29  L.  ed.  398,  401,  6  Sup.  Ct  Rep. 
50.  This  is  true  so  far  as  it  eoneena 
the  duty  of  the  note  holder  to  the  debtor 
or  other  owner  of  the  mortgaged  prop- 
erty. But  the  many  cases  cited  to  this 
eUcct  in  Smith's  and  Wilson's  belialf  do 
not  bear  upon  the  question  before  ns. 
Smith  and  Wilson  are  held  liable  for 
knowingly  confederating  with  one  who,, 
as  receiver  of  the  estate  of  the  note  holder,. 

owed  a  duty  to  it,  and  who  put  himadf 
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ill  a  position  where  hie  personal  interest 
conflicted  with  his  duty. 

We  have  considered  the  many  other 
ATsruments  urged  in  defense,  but  find  in 
^hem  nothing  which  should  relieve  Smith 
mnd  Wilson  from  this  liability.  The  6e- 
«ree  of  the  Court  of  Appeals  of  the  Dis- 
'triet  of  Columbia  is  reversed  with  costs, 
4mnd  that  of  the  Supreme  Court  of  the 
District  is  affirmed. 

Reversed. 


€590]  PETER  GEDDES,  Joseph  R.  Walk- 
er, Joseph  S.  Baer,  et  al.,  Appts., 

V. 

ANACONDA     COPPER     MINING     COM- 
PANY et  al. 

(See  S.  C.  Reporter's  ed.  590-602.) 

Election  of  remedies  —  exclnslveness 
of  statutory  remedy. 

1.  The  remedies  provided  by  the  Sher- 
man Anti-trust  Act  of  July  2,  1890,  for 
enforcing  the  rights  created  by  it,  are  ex- 
clusive. 

(For  other  esses,  see  Election  of  Remedies,  IV 
in  Digest  Sop.  Ct.  1908.] 

Bquity  ^  Jurisdiction  *  condition  exist- 
ing when  bill  Is  filed. 

2.  The  lower  Federal  courts  properly 
assumed  jurisdiction  of  the  case  pre8ente<l 
by  a  bill  filed  by  minority  stodcholders  tc 
set  aside  a  sale  of  corporate  property  on  the 
ground  that  the  purchase  was  made  in  pur- 
suance of  a  purpose  to  violate  the  Sherman 
Anti-trust  Act  of  July  2,  1890,  where  sucli 
suit  was  begim  before  it  had  become  the 
settled  law  that  the  remedies  provided  by 

Note. — ^As  to  effect  of  statutes  for- 
bidding corporate  officers,  directors,  or 
stockholders  to  be  interested,  directly 
or  indirectly,  in  dealings  with  the  cor- 
poration— see  note  to  Baumhoff  v. 
Orueninger,  L.R.A.1916A,  783. 

On  the  power  of  officers  or  majority 
stockholders,  against  consent  of  minori- 
ty, to  sell  property  of  corporation  essen- 
tial to  its  existence  as  a  going  concern — 
see  note  to  Maben  v.  Gulf  Coke  &  Coal 
Co.  36  LJt.A.(N.S.)  396. 

On  contracts  between  corporations 
having  common  directors  or  officers — see 
aote  to  San  Diego,  0.  T.  &  P.  B.  Co. 
V.  Pacific  Beach  Co.  33  L.R.A.  788. 

On  fiduciary  relations  of  officers  and 
theJr  dealings  with  corporate  property — 
see  notes  to  Koehler  v.  Black  River 
Palls  Iron  Co.  17  L.  ed.  U.  S.  340,  and 
McGourkey  v.  Toledo  &  0.  C.  R.  Co. 
36  L.  cd.  U.  S.  1079. 

A«  to  payment  for  stock  in  property — 

see  note  to  Lloyd  v.  Preston,  36  L.  ed. 

U.  8.  lUl. 
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that  act  for  enforcing  the   rights  created 

by  it  are  exclusive. 

[For  other  cases,  see  Equity,  I.  s,  in   Dijrest 
Sup.  Ct  1908.] 

Evidence  —  sufficiency  —  injnnctive  re* 
lief  —  monopoly. 

3.  Evidence  from  which  it  is  impossible 
to  infer  monopoli5«tic  control  of  the  price 
of  copper  by  the  purchasers  of  all  the  prop- 
erty of  a  mining  company,  and  from  wliich 
it  cannot  be  determined  to  what,  if  any, 
substantial  extent  they  restrained  or  mo- 
nopolized the  production  of  copper,  is  in- 
sufficient to  justify  injunctive  relief  to 
minority  stockholders  of  the  mining  com- 
pany against  the  sale,  under  the  provisions 
of  the  Clayton  Act  of  October  15,  1014,  §  16, 
that  any  person  shall  be  entitled  to  sue 
and  have  injunctive  relief  in  any  court  of 
the  United  States  having  jurif>diction  over 
the  narties  against  threatened  loss  or  dam- 
age by  a  violation  of  the  Anti-trust  Jaws. 
under  the  conditions  and  principles  regulat- 
ing the  granting  of  such  relief  by  courts 
of  equity. 

[For  other   esses,   see   Evidence,   XII.   m;   In- 
junction, I.  d,  in  Digest  Sup.  Ct.  1008.] 

Corporations  —  sale  of  entire  property 

—  validity  as  against  minority  stoclc- 
holders. 

4.  The  sale  of  all  the  property  of  a 
mining  company,  authorized  in  good  faith 
and  for  an  adequate  monetary  consideration 
by  the  owners  of  a  majority  of  the  stock, 
is  a  valid  sale  which  may  not  be  defeated 
or  set  aside  by  the  minority  stockholders, 
although  the  corporate  property  had  a  large 
speculative  value,  and  the  corporation, 
therefore,  could  not  be  said  to  have  been 
insolvent,  where  such  corporation  had  sus- 
pended operations,  and  there  was  no  reason- 
able prospect  that  it  might  be  able  profitably 
to  resume  the  mining  business  for  which  it 
was  incorporated,  and  the  only  way  in  which 
the  stockholders  could  realize  anything  from 
their  investment  was  by  a  sale  of  its  prop- 
erty. 

(For  other  cases,   see   Corporations,   VI.  t,  in 
Digest  Sup.  Ct.  iocs.] 

Cor|K>ratlons  —  sale  of  entire  property 

—  validity  as  against  minority  stodc- 
holders —  consideration  —  stoclc  in 
anotlier  corporation. 

5.  The  rule  that  while  a  sale  for  an 
adequate  consideration  of  all  the  property 
of  a  corporation  which,  its  business  having 
proved  unprofitable,  has  suspended  opera- 
tions without  prospect  of  revival,  may  be 
authorized  by  the  owners  of  a  majority  of 
the  stock,  such  sale  must  be  for  money  only, 
is  subject  to  the  exception  that  when  stock 
which  has  an  established  market  value  and 
a  wide  and  general  market  is  taken  in  ex- 
change for  the  corporate  property,  it  should 
be  treated  as  the  equivalent  of  money,  so 
as  to  sustain  a  sale  otherwise  valid. 

[For  other  cases,    see  rorporatlons,    VI.   f.   In 
Digest  Sup.  Ct.  IOCS.] 

Corporations  —  dealings  between  cor- 
porations   having   common    directors 

—  fldnclary  relation  —  sale  —  con- 
sideration —  burden  of  pr(M>f. 

6.  The    relation    of    directors    to    cor- 
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porations  is  of  Bueh  a  fiduciary  nature  that 
transactions  between  boards  of  directors 
having  common  members  are  regarded  as 
jealously  by  the  law  as  are  personal  deal- 
ings between  a  director  and  his  corporation, 
and  where  the  fairness  of  such  transactions 
is  challenged  the  burden  is  upon  those  who 
would  maintain  them  to  phow  their  entire 
fairness,  and  where  a  sale  is  involved,  the 
full  adequacy  of  the  cpnsideration,  and  this 
is  especially  true  where  a  common  director 
is  dominating  in  influence  or  in  character. 
[For  other  cases,  see  Corporations,  V.  d;  Evl* 
dence.  II.  f.  In  Digest  Sop.  Ct.  1908.] 

Appeal  —  reyiew  of  facts  ^  oononrrent 
flndlnga. 

7.  In  suits  in  equity  a  concurrent  find- 
ing  by  the  two  lower  courts  on  a  question 
of  fact  will  be  accepted  by  the  Federal 
Supreme  Court  unless  it  be.  clear  that  their 
conclusion  is  erroneous. 

[For  other  cases,  see  Appeal  and  Error,  4931- 
4959,  in  Digest  Sup.  Ct  1908.] 

Corporations  —  sale  of  property  ^  con- 
firmation ^  consideration  —  failure 
to  obtain  higher  bid  at  public  sale. 

8.  The  highest  cash  offer  for  the  orop* 
erty  of  a  corporation  at  a  pubHc  sale  is 
not  such  a  measure  of  its  value  that  the 
failure  to  obtain  a  bid  at  such  sale  for 
more  than  the  consideration  fixed  in  a 
private  sale  of  such  property,  authorized 
by  the  owners  of  a  majority  of  the  capital 
stock,  should  be  accepted  by  the  courts  as 
a  sufficient  reason  for  confirming  such  sale 
when  attacked  by  the  minority  stockholders, 
where  the  courts  found  such  consideration 
on  other  evidence  to  be  inadequate. 

[For  other  cases,  see  Corporations,  VI.  f,  in 
Digest  Sup.  Ct.  1008.] 

Judgment  —  conformity  to  pleadings. 

9.  A  court  of  equity  must  set  aside, 
at  the  instance  of  minority  stockholders,  at 
sale  of  all  the  corporate  property,  au- 
thorized by  the  owners  of  a  majority  of  the 
stock,  if  the  consideration  for  the  sale  is 
found  to  be  inadequate,  and  may  not  con- 
firm such  sale  upon  condition  that  no  higher 
price  be  obtained  at  public  sale,  where, 
under  the  pleadings,  the  court  had  power 
to  confirm  the  sale  if  it  was  found  to  have 
been  lawfully  made,  but  only  upon  the  terms 
on  which  the  parties  had  contracted  to 
make  it,  and  neither  the  offer  to  purchase 
nor  the  acceptance  contemplated  any  public 
offer  of  the  property,  or  a  sale  at  a  higher 

Frice  if  offered. 
For  other  cases,  see  Judgment,  II.  f,  in  Digest 
Sup.  Ct  1908.] 

[No.  25.1 

Argued  April  25  and  28,  1919.  Restored  to 
£>cket  for  reargument  December  8,  1919. 
Reargued  March  3  and  4,  1020.  Decided 
January  24,  1021. 

APPEAL  from  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth 
Circuit  to  review  a  decree  which  affirmed 
a  decree  of  the  District  Court  for  the 
District  of  Montana,  granting  a  part  of 
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the  relief  aonc^t  by  minority  stock- 
holders against  a  sale  of  the  entire  cor- 
porate property,  authorized  by  the 
owners  of  the  majority  of  the  capital 
stock.  Reversed  and  remanded  for  fur- 
ther proceedings. 

See  same  case  below,  157  C.  C.  A.  417. 
245  Fed.  225. 

The  facts  are  stated  in  the  opinion. 

Mr.  Thomas  J.  Walsh  argued  the 
cause  and  filed  a  brief  for  appellants: 

Appellants  admit  that  it  is  within 
the  power  of  the  directors  and  a  ma- 
jority of  the  stockholders  of  an  insolvent 
corporation,  or  a  corporation  in  danger 
of  insolvency,  to  convert  all  of  its  prop- 
erty into  cash,  with  a  view  to  the  divi- 
sion of  the  remainder  among  the  stock- 
holders, and  the  dissolution  of  the 
company. 

Treadwell  v.  Salisbury  Mfg.  Co.  7  Gray, 
393,  66  Am.  Dec.  490. 

But,  in  this  connection,  a  distinction 
must  be  drawn  between  a  losing  eor- 
]3oration  and  one  that  is  insolvent  or 
threatened  with  insolvency.  The  bare 
fact  that,  in  the  way  the  business  of  the 
company  has  been  conducted,  it  does  not 
produce  a  profit,  does  not  justify  the 
majority  of  the  stockholders  in  abandon- 
ing the  purpose  for  which  the  corpora- 
tion was  organized  and  winding  it  up. 

Noyes,  Intercorporate  Relations,  § 
112;  Butler  v.  New  Keystone  Copper  Co. 
—  Del.  — ,  93  Atl.  380;  Treadwell* v. 
Salisbury  Mfg.  Co.  7  Gray,  393,  66  Am. 
Dec.  490. 

If  the  affairs  of  a  corporation  get  into 
such  a  condition  that  a  sale  of  all  of 
its  property  is  justified,  that  sale  must 
be  made  for  a  pecuniary  consideration, 
as  a  step  towards  the  liquidation  of  the 
company. 

Noyes,  Intercorporate  Relations,  118; 
Tanner  v.  Lindell  R.  Co.  103  Am.  St. 
Rep.  548,  note. 

Even  a  general  power  to  buy,  sell,  or 
exchange  property  would  not  authorize 
an  exchange  of  all  the  property  of  a 
corporation  for  the  stock  of  another. 

Forrester  v.  Boston  &  M.  Consol.  Cop- 
per &  S.  Min.  Co.  21  Mont.  663,  55  Pae. 
229,  353;  Kean  v.  Johnson,  9  N.  J.  Eq. 
401. 

There  was  neither  a  sale  nor  an  ex- 
change in  any  just  or  legal  sense. 

Forrester  v.  Boston  &  M.  Consol.  Cop- 
per &  S.  Min.  Co.  21  Mont.  563,  55  Pac 
229,  353 ;  Morris  v.  Elyton  Land  Co.  125 
Ala.  263,  28  So.  513. 

Even  if  the  right  to  sell  all  of  its 

property  under   the  circumstances   ap- 
^    ^     '^  254  V.  S. 
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jpumring  conid  b«  jnatiBad,  the  Alice  had 
joit  powar  to  acquire  or  hold  the  etook 
«f  the  Anaconda,  and  accordingl;  the 
■ale  was  void. 

HacGinnisa  v.  Boston  &  M.  Consol. 
Copper  ft  8.  Min.  Co.  29  Mont.  459,  75 
X>«e.  80;  Californin  Nat.  Bank  v.  Ken- 
ned;, 167  n.  S.  362,  42  L.  ed.  198, 17  Snp. 
Gt.  Bep.  831;  Noves,  Intercorporato  Be- 
Utiona,  §§  264,  281;  Ely  ton  Land  Co.  t. 
Dowdell,  U3  Ala.  177,  59  Am.  St.  Rep. 
206,  20  So.  081;  Seeljr  v.  Huntington 
Canal  ft  Agri.  Auo.  27  Utah,  170,  75  Pae. 
367. 

The  identity  between  the  parties  ef- 
f  eeting  the  purchase  and  the  parties  ac- 
complishing the  sale  invalidates  it. 

Idaho-Oregon  Light  ft  P.  Co.  t.  State 
-Bank,  139  C.  C.  A.  503,  224  Fed.  39; 
Richardson  v.  Qreen  (Washburn  v. 
Qreen)  133  U.  S.  30,  33  L.  ed.  616,  10 
Sup.  Ct.  Bep.  280;  Sausalito  Bay  Land 
Co.  V.  Sausalito  Improvement  Co.  166 
Cal.  302,  136  Pae.  67;  O'Conner  Uin.  ft 
U£g.  Co.  V.  Coosa  yurnaoe  Co.  95  Ala. 
617,  36  Am.  St.  Rep.  251,  10  So.  200; 
Hnneou  v.  Syraouse,  O.  ft  C.  B.  Co.  103 
>J.  Y.  68,  S  N.  E.  355;  Sumnera  v.  Glen- 
wood  Gold  ft  S.  Min.  Co.  15  8.  D.  20,  86 
K.  W.  749;  Thomas  v.  Brownsville  Ft. 
K.  4  P.  E.  Co.  1  MeCrary,  2  Fed.  877; 
2  Thomp.  Corp.  §g  1242,  1243;  10  Cye. 
791;  21  Am.  ft  Eng.  £ne.  Law,  2d  ed. 
899;  Noyes,  Intercorporate  Relations, 
i  114;  San  Diego  v,  San  Diego  ft  L.  A. 
B.  Co.  44  Cal.  106;  Hyams  v.  Calumet  ft 
H.  Min.  Co.  137  C.  C.  A.  239,  221  Fed. 
542. 

The  contention  that  the  transaction 
noder  investigation  is  in  violation  of  the 
Sherman  Law  can  be  made  in  this  suit. 
Bigelow  V.  Calumet  ft  H.  Min.  Co.  155 
Fed.  876;  United  States  v.  Union  P.  R. 
Co.  226  U.  S.  86,  57  L.  ed.  133,  33  Sup. 
Ct.  Bep.  53;  Frank  v.  Union  P.  R.  Co. 
141  C.  C.  A.  610,  226  Fed.  900;  De  Koven 
V.  Lake  Shore  ft  M.  S.  B.  Co.  216  Fed. 
855;  International  Harvester  Co.  v.  Mis- 
souri, 234  U.  S.  199,  58  L.  ed.  1276,  62 
L.B.A.(N.S.)  525,  34  Sup.  Ct.  Rep.  859. 
The  transfer  assailed  was  made  in 
violation  of  the  Anti-trust  Act. 

United  States  v.  Reading  Co.  226  Fed. 
^9;  Continental  Wail  Paper  Co.  v. 
Lonia  Voight  ft  Sons  Co.  212  U.  S.  227, 
53  L.  ed.  486,  29  Sup.  Ct.  Bep.  280,  19 
LR.A.(N.S.)  143.  78  C.  C.  A.  567,  148 
Fed.  939;  Swift  ft  Co.  v.  United  States, 
196  n.  S.  376,  49  L.  ed.  518,  25  Sup.  Ct. 
Rep.  276;  Addyston  Pipe  ft  Steel  Co.  v. 
United  SUtes,  176  U.  S.  211,  44  L.  ed. 
136,  20  Sup.  Ct.  Rep.  06,  46  L.R.A.  122, 
29  C.  C.  A.  141,  54  U.  S.  App.  723,  85 
Fed.  271;  Chattanot^  Fousdi?  ft  Pipe 
4B  E/.  ««. 


Works  V.  Atlanta,  203  U.  S.  390,  61  L. 
ed.  241.  27  Sup.  Ct.  Bap.  65;  W.  W. 
Montague  ft  Co.  v.  Lowry,  193  U.  S. 
38,  48  L.  ed.  608,  24  Sup.  Ct.  Rep.  307; 
United  SUtes  v.  United  States  Steel 
Corp.  223  Fed.  178;  United  States  v. 
American  Can  Co.  230  Fed.  859 ;  United 
SUtes  V.  Eastman  Kodak  Co.  226  Fed. 
62;  United  SUtes  v.  Union  P.  B.  Co. 
226  U.  B.  61,  57  L.  ed.  124,  33  Sup.  Ct. 
Rep.  63;  Bathtub  Trust  Case  (Standard 
Sanitary  Mfg.  Co.  v.  United  States]  220 
U.  8.  49,  57  L.  ed.  117,  33  Sup.  Ct  Bw. 
0;  United  States  v.  Beading  Co.  226  U. 
S.  324,  370,  57  L.  ed.  243,  258,  33  Sup. 
Ct  Bep.  90. 


for  appellees: 

The  circumstances  under  which  pri- 
vate corporations  may  sell  and  dispose, 
by  absolute  conveyance,  of  all  of  their 
property,  are  clearly  stated  in  Thomp- 
son, Corporations,  2d  ed.  §  2429. 

A  conveyance  of  all  the  property  of 
the  Alice  was  expressly  authorized  by 
its  articles  of  incorporation  and  by  the 
statutory  law  of  the  state  of  Utah. 

Pitcher  v.  Lone  Pine  Surprise  Consol. 
Min.  Co.  39  Wash.  608,  81  Pae.  1047; 
Lange  v.  Reservation  Min.  A  Smelting  Co. 
48  Wash.  167,  93  Pae.  208;  Traer  v,  Lucas 
Prospecting  Co.  124  Iowa,  107,  99  N.  W. 
290;  Msben  v.  Gulf  Coal  ft  Coke  Co. 
173  Ala.  259,  35  L.R.A.(N.S.)  396,  55 
So.  607. 

The  findings  of  the  district  court  and 

court  of  appeals  that  the  majority  stock- 

holdera  of  the  Alice  Company  Had  full 

"""ver  to  dispose  of  all  its  property,  by 

son    of    its    financial    condition,    the 

te  of  its  property  and  corporate  hosi- 

s,  and  its  inability  to  further  carry 

the    purposes    for    which    it    was 

ated,  are  fully  supported  by  both  the 

'  and  the  evidence. 

i'orrester  v.  Boston  ft  M.  Consol.  Cop- 
&  S.  Min.  Co.  21  Moat  544,  55  Pae. 
i;  Treadwell  v.  Salisbury  Mfg.  Co.  7 
ly,  393,  66  Am.  Dee.  490;  Hayden  v. 
icial  Hotel  Red  Book  ft  Directory  Co. 
Fed.  875;  Manufacturers'  Sav.  Bank 
Big  Muddy  Iron  Co.  04  Mo.  38,  10 
W.  865;  Bowditeh  v.  Jackson  Co.  76 
H.  351,  L.R.A.1917A,  1174,  82  Atl. 
4,  Ann.  Cas.  1913A,  366;  Sewell  ▼. 
!t  Cape  May  Beach  Co.  50  N.  J.  Eq. 
,  25  Atl.  929;  Traer  v.  Lucas  Fros- 
ting Co.  124  Iowa,  107,  99  N.  W. 
i;  Price  V.  Holcomb,  89  Iowa,  123,  66 
W.  407;  Thomp.  Cor]^.  2d  ed.  » 
:4,  2429,  note;  Cummings  v.  Parker, 
I  Mo.  427,  167  8.  W.  629;  Uinan' 
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Dlteh  Co.  y.  Zellerbach,  37  Cal.  543,  99 
Am.  Dec.  300;  Peabody  v.  Westerly 
Waterworks,  20  R.  I.  176,  37  Atl.  807. 

Both  the  district  court  and  the  court 
of  appeals  erred  in  holding  that,  by  rea- 
son of  unity  of  control  of  the  Alice 
Company  and  Anaconda  Company,  the 
burden  of  proof  rested  upon  the  Ana- 
conda Company  to  show  that  the  sale 
was  fair  and  the  consideration  adequate, 
and  that  this  burden  was  not  discharged. 

San  Diego,  O.  T.  &  P.  B.  R.  Co.  v. 
Pacific  Beach  Co.  112  Cal.  53,  33  L.R.A. 
788,  44  Pac.  333;  Reclamation  Dist.  v. 
Birks,  159  Cal.  233,  113  Pac.  171 ;  Union 
P.  R.  Co.  V.  Credit  Mobilier,  135  Mass. 
377;  Flagg  v.  Manhattan  R.  Co.  20 
Blatchf.  142,  10  Fed.  413;  Leathers  v. 
Janney,  41  La.  Ann.  1120,  6  L.R.A. 
661,  6  So.  884;  United  SUtes  Rolling 
Stock  Co.  V.  Atlantic  So  G.  W.  R.  Co. 
34  Ohio  St.  450,  32  Am.  Rep.  380;  Davis 
V.  United  States  Electric  Power  So  Light 
Co.  77  Md.  35,  25  Atl.  982;  Booth  v. 
Robinson,  55  Md.  419;  Adams  Min.  Co. 
V.  Senter,  26  Mich.  73, 1  Mor.  Min.  Rep. 
241;  United  States  Rolling  Stock  Co.  v. 
Atlantic  So  G.  W.  R.  Co.  34  Ohio  St.  450, 
32  Am.  Rep.  380;  Leavenworth  Coun- 
ty V.  Chicago,  R.  I.  &  P.  R.  Co.  134 
U.  S.  688,  33  L.  ed.  1064,  10  Sup.  Ct. 
Rep.  708;  Evansville  Public  Hall  Co.  v. 
Bank  of  Commerce,  144  Ind.  34,  42  N. 
E.  1097;  HUes  v.  C.  A.  Hiles  &  Co.  120 
111.  App.  617;  Thomp^  Corp.  §  1241; 
Blythe  v.  Hinckley,  84  Fed.  234;  Cel- 
luloid Mfg.  Co.  V.  Cellonite  Mfg.  Co. 
40  Fed.  476;  Northwest  Transp.  Co.  v. 
Boston  M.  Ins.  Co.  41  Fed.  796 ;  2  Street, 
Fed.  Eq.  Pr.  §  1918;  N.  K.  Fairbank 
Co.  V.  Windsor,  61  C.  C.  A.  233,  124 
Fed.  202;  Roemer  v.  Neumann,  26  Fed. 
333;  Deitch  v.  Staub,  53  C.  C.  A.  137, 
115  Fed.  317. 

The  subsequent  ratification  of  the 
contract  of  sale  by  the  stockholders  of 
the  Alice  Company  renders  the  question 
of  common  directors  immaterial. 

Metropolitan  Teleph.  &  Teleg.  Co.  v. 
Domestic  Teleg.  So  Teleph.  Co.  44  N.  J. 
Eq.  568,  14  Atl.  907;  Cook,  Corp.  6th 
ed.  658. 

Under  the  circumstances  of  this  case, 
the  convevance  in  question  is  not  af- 
fected by  the  fact  that  the  consideration 
paid  therefor  was  capital  stock  of  the 
Anaconda  Company. 

Thomp.  Corp.  §§  4063-4066;  Clark  & 
M.  Priv.  Corp.  p.  531 :  Hodges  v.  New 
England  Screw  Co.  1  R.  I.  312,  53  Am. 
Dec.  624;  B3rnie  y.  Schuyler  Electrio 
Mfg.  Co.  65  Conn.  348,  28  Lit.A.  304, 
31  Atl.  833;  Holmes  &  G.  Mf^.  Co.  v. 
Holmes  *  W.  Metal  Co.  127  1^  T.  26% 


24  Am.  St.  Rep.  448,  27  N.  E.  891; 
Metcalf  v.  American  School  Fomitiird 
Co.  122  Fed.  115;  Treadwell  v.  Salisbury 
Mfg.  Co.  7  Gray,  393,  66  Am.  Dec.  490; 
First  Nat.  Bank  v.  National  Exch.  Bank, 
92  U.  S.  122,  23  L.  ed.  679;  McCutcheoa 
V.  Merz  Capsule  Co.  31  L.R.A.  415,  19 
C.  C.  A.  108,  37  U.  S.  App.  586,  71  Fed. 
787. 

The  Sherman  Anti-trust  Law  cannot 
be  invoked  by  stockholders  of  a  selling 
corporation  to  rescind  an  executed  sale 
upon  the  ground  that  the  buying  corpo- 
ration exists  in  contravention  of  the 
Sherman  Anti-trust  Law. 

D.  R.  Wilder  Mfg.  Co.  v.  Com  Prod- 
ucts Ref.  Co.  236  U.  S.  165,  59  L.  ed. 
521,  35  Sup.  Ct.  Rep.  398,  Ann.  Css. 
1916A,  118;  Paina  Lumber  Co.  v.  Neal; 
244  U.  S.  459,  471,  61  L.  ed.  1256,  37 
Sup.  Ct.  Rep.  718;  Fleitmann  v.  Wels- 
bach  Street  Lighting  Co.  240  U.  8.  27, 
28,  60  L.  ed.  505,  506,  36  Sup.  Ct.  Rep. 
233;  Corey  v.  Independent  Ice  Co.  207 
Fed.  459;  Metcalf  v.  American  School 
Furniture  Co.  122  Fed.  116;  Gulf,  C.  A 
S.  F.  R.  Co.  v.  Miami  S.  S.  Co.  30  C. 
C.  A.  142,  52  U.  S.  App.  732,  86  Fed. 
207;  Pidcock  v.  Harrington,  64  Fed.  821; 
Ames  V.  American  Teleph.  So  Teleg.  Co. 
166  Fed.  820;  Greer,  M.  So  Co.  v.  Sut- 
ler, 77  Fed.  2;  Blindell  v.  Hagan,  64 
Fed.  41;  Southern  Indiana  Exp.  Co.  ▼• 
United  States  Exp.  Co.  88  Fed.  660; 
Block  V.  Standard  Distilling  So  Distribut- 
ing Co.  95  Fed.  979;  Boyd  v.  New  York 
&  H.  R.  Co.  220  Fed.  179;  Camora- 
McConnell  Co.  v.  McConnell,  140  Fed. 
415;  Connolly  v.  Union  Sewer  Pipe  Co. 
184  U.  S.  547,  46  L.  ed.  679,  22  Sup.  Ct. 
Rep.  431;  Santa  Cruz  v.  Wykes,  120  C. 
C.  A.  485,  202  Fed.  372;  Diamond  Match 
Co.  V.  Roeber,  106  N.  Y.  473,  60  Am. 
Rep.  464,  13  N.  E.  419;  Houston  So  T. 
C.  R.  Co.  V.  Texas,  177  U.  S.  97,  44  L. 
ed.  688,  20  Sup.  Ct.  Rep.  545;  Long  t. 
Georgia  P.  R.  Co.  91  Ala.  519,  24  Am. 
St.  Rep.  931,  8  So.  706;  Illinois  Trust 
&  Sav.  Bank  v.  Pacific  R.  Co.  117  CaL 
332,  49  Pac  197;  Planters'  Bank  v. 
Union  Bank,  16  WaU.  500,  21  L.  ed.  481. 

The  purchase  of  the  Alice  properties 
would  not  tend  to  effectuate  any  illegal 
purpose  to  monopolize  interstate  com- 
merce in  copper,  as  alleged  in  complain-* 
ants'  bill,  and  would  therefore  neither 
be  illegal  nor  against  public  policy. 

Moore,  Interstate  Commerce,  §  356. 

Neither  the  Amalgamated  CopMr 
Company  nor  the  Anaeonda  Copper  liin- 
ing  Company  was  at  the  time  of  the  pur- 
chase of  the  Alice  properties,  nor  had 
they  ever  beeni  illegal  eonbinations  in 
reatraint  of  interatatt  eommereev  aad 
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tlM  Anaconda  Company,  under  the  eir- 
eamstanees  disclosed  in  this  case,  had 
the  legal  right  to  acquire  the  Alice  prop- 
erties for  the  purposes  and  in  the  man- 
ner in  which  they  were  acquired. 

United  SUtes  v.  E.  I.  DuPont  De 
Nemours  &  Co.  188  Fed.  127;  Taft,  Anti- 
trust Act  &  Supreme  Ct.  pp.  112,  126; 
MacQinniss  v.  Boston  &  M.  Consol.  Cop- 
per A  S.  Min.  Co.  29  Mont.  428,  75  Pae. 
89;  Bigelow  v.  Calumet  &  H.  Min.  Co. 
155  Fed.  889,  167  Fed.  704,  94  C.  C.  A. 
13,  167  Fed.  721;  Standard  Oil  Co.  v. 
United  SUtes,  221  U.  S.  1,  66,  55  L.  ed. 
619,  647.  34  L.R.A.(N.S.)  834,  31  Sup. 
Ct.  Rep.  502,  Ann.  Cas.  1912D,  734; 
United  States  v.  American  Tobacco  Co. 
221  U.  S.  106,  55  L.  ed.  663,  31  Sup.  Ct. 
Rep.  b32;  Moore,  Interstate  Commerce, 
§  337;  Swift  Co.  v.  United  States,  196 
U.  S.  396,  49  L.  ed.  524,  25  Sup.  Ct.  Rep. 
276;  Addyston  Pipe  So  Steel  Co.  ▼. 
United  States,  175  U.  S.  244,  44  L.  ed. 
148,  20  Sup.  Ct.  Rep.  96;  United  States 
V.  Union  P.  R.  Co.  226  U.  S.  82,  57  L. 
ed.  131,  33  Sup.  Ct.  Rep.  53;  Northern 
Securities  Co.  v.  United  States,  193  U. 
S.  331,  48  L.  ed.  697,  24  Sup.  Ct.  Rep. 
436;  United  States  v.  Trans-Missouri 
Freight  Asso.  166  U.  S.  334,  41  L.  ed. 
1025,  17  Sup.  Ct.  Rep.  540;  United 
States  v.  E.  I.  DuPont  De  Nemours  & 
Co.  188  Fed.  127;  10  Columbia  L.  Rev. 
Dec.  1910,  p.  687. 

Although  the  findings  of  fact  made  by 
the  court  be  not  disturbed,  and  be  held 
by  this  court  to  be  justified  by  the  testi- 
mony in  the  case^  the  decree  of  the  court 
is  nevertheless  correct,  and  should,  in 
all  respects,  be  afftrmed. 

Mason  v.  Pewabic  Min.  Co.  133  U.  S. 
50,  33  L.  ed.  524,  10  Sup.  Ct.  Rep.  224; 
16  Cyc.  478;  Wheeler  v.  Abilene  Nat. 
Bank  Bldg.  Co.  16  L.R.A.(N.S.)  892,  89 
C.  C.  A.  477, 159  Fed.  391,  14  Ann.  Cas. 
917;  Koehler  v.  St.  Mary's  Brewing  Co. 
228  Pa.  648.  139  Am.  St.  Rep.  1024,  77 
AtL  1016;  Bowditch  v.  Jackson  Co.  76 
N.  H.  351,  L.R.A.1917A,  1174,  82  Atl. 
1014»  Ann.  Cas.  1913A,  366. 

Mr.  Justice  Clarke  delivered  the  opin- 
ion of  the  court: 

With  formalities,  which  are  not  assailed, 
a  special  meeting  of  the  stockholders  of 
the  Alice  Gold  &  Silver  Mining  Company, 
by  resolution,  ratified  a  contract  in  writ- 
ing, theretofore  authorized  by  the  board 
of  directors  and  executed  by  the  officers 
of  the  company,  for  the  sale  to  the  Ana- 
conda Copper  Mining  Company  of  all 
the  property,  of  every  kind,  of  the  Alice 
Company.  The  officers  were  authorized 
and  directed  to  execute  sueh  deeds  and 
•i  Ij.  ed. 


assignments  as  should  be  neeesiary  to 
complete  the  sale,  and  a  deed  in  form 
conveying  all  of  the  Alice  property  to  the 
Anaconda  Company  was  executed  and  de- 
livered by  [502]  them  on  May  31, 1910. 
The  consideration,  thirty  thousand 
shares  of  the  capital  stock  of  the 
Anaconda  Company,  was  paid,  a^  the 
purchaser  took  possession  of  the  prop- 
erty. 

Almost  a  year  later,  on  April  15, 1911, 
at  a  special  meeting  of  the  stockholders 
of  the  Alice  Company,  a  resolution  was 
adopted,  *  by  the  vote  of  more  than  two 
thiids  of  the  issued  capital  stock,  in  favor 
of  dissolving  the  corporation,  and  the 
board  of  directors  was  authorized  to  take 
the  court  action  prescribed  by  the  laws 
of  Utah,  under  which  the  company  was 
organized,  to  accomplish  such  dissolution. 
Suit  for  this  purpose  j^aa  instituted  in 
the  appropriate  state  court. 

On  November  6, 1911,  five  months  after 
the  resolution  in  favor  of  dissolution  was 
adopted,  the  bill  in  this  case  was  filed  by 
minority  stockholders,  praying  for  a  de- 
cree, that  the  deed  of  May  31,  1910,  be 
declared  void,  that  it  be  delivered  up  and 
canceled,  that  the  consideration  for  it  be 
returned  to  the  Anaconda  Company,  and 
that  all  court  proceedings  to  dissolve  the 
Alice  Company  be  stayed  pending  final 
decree  in  the  case.  The  district  court  ap- 
proved and  confirmed  the  sale,  and  its 
decree  was  affirmed  by  the  circuit  court 
of  appeals.    The  case  is  here  on  appeal. 

The  appellants  claimed  in  the  courts 
below  and  argue  here  that  the  sale  was 
voidable  for  four  reasons,  viz. : 

(1)  Because  the  purchase  was  made  in 
pursuit  of  the  purpose  of  the  Amalga- 
mated Copper  Company  and  the  Ana* 
conda  Company  to  monopolize  the  pro- 
duction of  copper  in  the  Butte  camp, 
and  to  restrain  the  sale  of  it  in  interstate 
commerce  and  in  the  markets  of  the  world, 
in  violation  of  the  Sherman  Anti-trust 
Act; 

(2)  Because  the  owners  of  less  than  all 
of  the  capital  stock  of  the  Alice  Company 
could  not  authorize  the  sale  of  all  of  the 
property  of  the  corporation  over  the  pro- 
test of  owners. of  a  minority  of  the  stock; 

[593]  (3)  Because  the  Alice  Com- 
pany could  not  lawfully  acquire  stock  in 
another  corporation ;  and 

(4)  Because  the  sale  was  negotiated  by 
two  boards  of  directors,  with  a  common 
membership,  and  for  an  inadequate  con- 
sideration. 

We  shall  consider  these  claims  in  the 
order  stated. 

With  respect  to  the  first  contention.    It 

is  now  the  settled  law  that  the  remedies 
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provided  by  the  Anti-trust  Act  of  July  2, 
1800  [26  Stat  at  L.  209,  chap.  647,  Comp. 
Stat  §  8820,  9  Fed.  SUt.  Anno.  2d  ed. 
p.  644],  for  enforcing  the  rights  created 
by  it,  are  exclusive;  and  therefore,  look- 
ing <mly  to  that  act,  a  suit,  such  as  we 
have  here,  would  not  now  be  entertained. 
D.  B. -Wilder  Mfg.  Co.  v.  Com  Products 
Bef.  Co.  236  U.  S.  165,  174,  59  L.  ed. 
520,  525,  35  Sup.  Ct.  Rep.  398,  Ann. 
Cas.  1916 A,  118;  Paine  Lumber  Co.  v. 
Neal,  244  U.  S.  459,  471,  61  L.  ed.  1256, 
1264,  37  Sup.  Ct.  Rep.  718;  United  States 
T.  Babcock,  250  U.  S.  328,  331,  63  L.  ed. 
1011,  1012,  39  Sup.  Ct.  Rep.  464.  But 
the  law  has  become  thus  settled  since  this 
suit  was  commenced  in  1911,  and  the  lower 
courts,  upon  t^e  allegations  in  the  bill, 
properly  assumed  jurisdiction  and  dis- 
posed of  the  case.  Busch  v.  Jones,  184 
U.  S.  598,  599,  ,46  L.  ed.  707,  708,  22 
Sup.  Ct  Rep.  511;  Clark  v.  Wooster,  119 
U.  S.  322,  326,  30  L.  ed.  392,  393,  7  Sup. 
Ct  Rep.  217. 

It  is,  however,  argued  that  §  16  of  the 
Clayton  Act  (38  Stat,  at  L.  730.  737,  chap. 
323,  Comp.  Stat.  §§  8835a,  8835o,  9  Fed. 
Stat.  Anno.  2d  ed.  pp.  730,  745),  passed 
in  1914,  was  intended  to,  and  does,  modify 
the  prior  law,  as  declared  by  this  court, 
and,  since  our  decision  will  result  in  re- 
manding the  cause  to  the  lower  court,  we 
shall  consider  its  bearing  upon  the  case. 

The  applicable  provision  of  the  Clayton 
Act  is  as  follows: 

^Sec.  16.  That  any  person  . 
shall  be  entitled  to  sue  for  and  have  in- 
junctive relief,  in  any  court  of  the  United 
States  having  jurisdiction  over  the  parties, 
against  threatened  loss  or  damage  by  a 
violation  of  the  Anti-trust  Liaws  .  .  . 
when  and  under  the  same  conditions  and 
principles  as  injunctive  relief  against 
threatened  conduct  that  will  cause  loss  or 
damage  is  granted  by  courts  of  equity, 
under  the  rules  governing  such  proceed- 
ings.   .    .    ." 

The  contention  of  the  appellants  is  that 
they  .will  suffer  irreparable  loss  by  the 
sale  of  the  Alice  properties  to  the  [504] 
Anaconda  Company,  and  that  the  sale 
should  therefore  be  enjoined  because 
that  company  and  the  Amalgamated 
Copper  Company  constitute  a  combina- 
tion in  restraint  of  interstate  commerce, 
within  the  prohibitions  of  the  Sherman 
Anti-trust  Act 

The  Amalgamated  Copper  Company, 
organized  in  1899,  is  a  holding  company, 
and  in  1911,  when  this  case  was  com- 
menced, it  controlled  by  capital  stock 
ownership  the  Anaconda  Company,  which, 
in  turn,  hold  the  title  to  the  physical 
Dfoperty  which  bad  been  owned  by  other 


corporations,  the  union  of  which  in  tUi 
manner  in  the  Amalgamated  and  Ana- 
conda Companies  constituted  the  alleged 
unlawful  combination  in  restraint  of  inter- 
state trade  or  commerce. 

The  evidence  in  the  case  renders  it 
probable  that  the  promoters  of  the  Amal- 
gamated Company,  when  it  was  organized 
in  1899,  entertained  schemes  or  dreams 
of  controlling  the  supply  and  price  of 
copi>er  in  the  interstate  markets  of  this 
country  and  in  the  markets  of  the  world, 
and  that  they  did  what  they  could  to 
make  that  company  rich  and  powerful. 

But  we  are  dealing  with  the  Anaconda 
Company  as  it  was  in  1911,  and  with  the 
extent  to  which  its  control  of  production 
and  of  prices  api)ears  in  the  record  be- 
fore us. 

There  is  evidence  that  the  total  pro- 
duction of  copper  in  the  United  States 
and  Alaska  in  1899  was  581,000,000 
pounds,  and  of  the  Anaconda  Company 
1,000,000  pounds  (probably  an  error, 
100,000,000  pounds  being  intended) ;  but 
the  total  production  of  the  world  at  tliat 
time  is  nowhere  stated.  The  production 
in  the  United  States  in  1910,  the  year  be- 
fore the  suit  was  brought,  was  1,080,- 
000,000  pounds,  and  of  this  the  Butte 
camp,  in  which  there  were  several  mines 
other  than  those  of  defendants,  produced 
238,000,000  pounds,  or  approximately  22 
per  cent.  Here  again  there  is  no  state- 
ment as  to  the  total  production  of  the 
world  for  that  year. 

[595]  Whatever  the  fact  may  have 
been,  it  is  obvious  that  from  such  evi- 
dence as  this  it  is  not  possible  to  deter- 
mine to  what,  if  to  any  substantial, 
extent,  the  defendants  restrained  or 
monopolized  the  production  of  copper  in 
the  United  States,  much  less  in  the 
world. 

The  evidence  with  respect  to  price  eon- 
trol,  although  meager,  is  more  definite. 
The  average  price  of  copper  in  1890,  the 
year  before  the  Amalgamated  Copper 
Company  was  organized,  was  17.6  per 
pound;  in  1900  it  was  16.1;  in  1902, 11.6; 
in  1904,  12.8;  in  1907,  20;  in  1908,  13; 
in  1909,  12.98;  1912,  16;  and  in  1913, 
the  last  year  for  wliich  the  price  is  given, 
15  cents. 

It  is  obviously  impossible  to  lay  that 
these  fluctuating  prices  prove  monopoliatie 
control  of  the  price  of  copper  by  the  de- 
fendants. 

No  claim  is  made  that  the  Anaconda 
Company  restrained  or  restricted  the  pro- 
duction of  copper,  but,  so  far  as  tbeiv 
is  any  evidence  at  all  upon  the  aubjeeL 

it  ia  to  the  effect  that  it  maintained  ana 
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periiapB  increased  the  production  in  the 
Batte  eamp. 

Upon  the  ease  here  made  by  the  evi- 
dence it  is  impossible  to  conclude  that  the 
defendants  constituted  in  1911  such  a 
combination,  within  the  terms  of  the  Anti- 
ftnut  Act,  as  would  justify  the  granting 
of  an  injunction  to  the  plaintiffs,  even 
mmder  the  provisions  of  §  16  of  the  Clay- 
'Con  Act,  which  we  have  quoted. 

The  decree  of  the  lower  courts  as  to 
'Shis  first  claim  must  be  affirmed. 

The    second    contention    is    that    the 
iwners  of  less  than  all  of  the  capital 
of  the  Alice  Company  could  not 
rathorize  the  sale  of  all  of  the  property 
}f  the  corporation  over  the  protest  of 
owners  of  a  minority  of  the  stock. 
It  is,  of  course,  a  general  rule  of  law 
"ttiat,  in  the  absence  of  special  authority 
«■»  to  do,  the  owners  of  a  majority  of  the 
^Btock  of  a  corporation  have  not  the  power 
^fto  authorize  the  directors  to  sell  all  of 
"^he  property  of  the  company,  and  [590] 
'Ehereby    abandon    the    enterprise    for 
"irhich   it   was  organized.     But   to  this 
jrole. there  is  an  exception,  as  well  es- 
tablished as  the  rule  itself;  viz.;   that 
when,  from  any  cause,  the  business  of 
«   corporation,    not    charged    with    du- 
ties to   the  public,  has  proved  so   un- 
profitable  that   there   is   no   reasonable 
l^rospect  of  conducting  the  business  in  the 
future  without  loss,  or  when  the  corpora- 
tion has  not,  and  cannot  obtain,  the  money 
necessary  to  pay  its  debts  and  to  continue 
the  business  for  which  it  was  organized, 
«ven  though  it  may  not  be  insolvent  in 
the  commercial  sense,   the  owners  of  a 
majority  of  the  capital   stock,  in   their 
jui^^ent  and  discretion,  exercised  in  good 
faith,  may  authorize  the  sale  of  all  of  the 
property  of  the  company  for  an  adequate 
consideration,  and  distribute  among  the 
stockholders  what  remains  of  the  proceeds 
after  the  payment  of  its  debts,  even  over 
the  objection  of  the  owners  of  the  minor- 
ity of  such  stock.    Thomp.  Corp.  2d  ed. 
i§  2424-2429;  Noyes,  Intercorporate  Re- 
lations, §  111 ;  Cook,  Corp.  7th  ed.  §  670, 
p.  217,  note. 

The  rule  that  owners  of  a  majority  of 
the  stock  may  not  authorize  the  sale -of 
an  of  the  property  of  a  going  and  not 
unprofitable  company  rests  upon  the  prin- 
ciple that  exercise  of  such  power  would 
defeat  the  implied  contract  among  the 
Stdckhcddera  to  pursue  the  purpose  for 
wbieh  it  was  chartered.  But  this  principle 
fails  of  application  when  a  business,  un- 
tnceessful.  from  whatever  cause,  is  sus- 
pended without  prospect  of  revival,  and 
the  law  recognizes  that  nnder  such  con- 
ditions the  majority  stoekholden  have 
•S  Id.  ed. 


rights  as  well  as  the  minority,  and  that 
it  should  not  require  the  former  to  re- 
main powerless  until  the  creeping  pa- 
ral3rsis  of  inactivity  shall  have  destroyed 
the  investment  of  both. 

The  case  before  us  is  a  typical  one  for 
the  application  of  this  exception  to  the 
general  rule.  The  Alice  Company  was 
organized  in  1880,  under  the  general  in- 
corporation laws  of  the  then  territory  of 
Utah,  with  authority  [597]  to  buy,  sell, 
lease,  hold,  own,  and  operate  mines,  min- 
ing claims,  etc.,  with  many,  enumerated 
incidental  powers.  It  acquired  the  mining 
properties  in  controversy  in  this  case  and 
conducted  prosperously  the  mining  chiefly 
of  silver  ores,  until  1893,  when  its  busi- 
ness ceased  to  be  profitable,  and  was  sus- 
pended. Extensive  shafts  and  under- 
ground workings  were  permitted  to  fill 
with  water,  and  for  seventeen  years  before 
the  sale  the  only  business  done  by  the 
company  was  leasing  the  upper  workings 
of  the  old  mines  and  limited  parts  of  the 
surface  for  shallow  workings,  to  "inb- 
utors,"  who  operated  in  such  a  small  way 
that,  although  the  expenses  of  the  com- 
pany, chiefly  for  caretakers,  were  very 
small,  its  income  was  less,  so  that  when 
the  sale  was  made  an  indebtedness  of 
about  $35,000  had  accumulated.  The 
stock  of  the  company  was  nonassessable, 
it  had  no  resources  but  the  real  estate 
which  was  sold  to  the  Anaconda  Com- 
pany, and  the  evidence  is  clear  that  to 
reopen  and  operate  the  mines  on  its  prop- 
erty, or  to  open  new  mines,  would  have 
been  very  expensive  and  the  prospect  of 
profitable  operation  of  them  wholly  prob- 
lematical. Although  its  properties  had  a 
large  speculative  value,  and  therefore  the 
company  cannot  be  said  to  have  been  in- 
solvent, 3'et  it  must  be  accepted  as  estab- 
lished by  the  evidence  that  there  was  no 
reasonable  prospect  of  the  company  being 
able  to  profitably  resume  the  mining  busi- 
ness for  which  it  was  incorporated,  and 
that  the  only  way  in  which  the  stock- 
holders could  realize  anything  from  their 
investment  was  by  sale  of  its  property. 
Under  such  circumstances  as  these  the  sale 
of  all  of  the  property  of  the  company, 
if  authorized;  in  good  faith  and  for  an 
adequate  consideration,  by  the  owners  of 
a  majority  of  the  stock,  would  be  a  valid 
sale,  which  could  not  be  defeated  or  set 
aside  by  the  minority  stockholders. 

It  is  next  argued  that  the  sale  here  in 
controversy  is  void  for  the  reason  that  the 
Alice  Company  could  [598]  not  lawful- 
ly acquire  and  hold  title  to  the  stock  in 
the  Anaconda  Company  in  which  the 
consideration  for  the  sale  was  paid. 
'    Here  again  the  general  xale-  is  that 
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while,  under  the  circumstances  of  tfps 
ease,  a  sale  of  all  of  the  property  of  a 
corporation  could  be  authorized  bv  the 
owners  of  less  than  all  of  the  stocK,  for 
an  adequate  consideration,  it  must  be  for 
money  only,  for  the  reason  that  the 
minority  stockholders  may  not  lawfully 
be  compelled  to  accept  a  change  of  invest- 
ment made  for  them  by  others,  or  to  elect 
between  losing  their  interests  or  entering 
a  new  company. 

But  it  has  been  suggested  that  this  rule, 
also,  should  be  subject  to  the  exception 
that  when  stock  which  has  an  established 
market  value  is  taken  in  exchange  for 
corporation  property,  it  should  be  treated 
as  the  equivalent  of  money,  and  that  a 
sale  otherwise  valid  should  be  sustained. 
Noyes,  Intercorporate  Relations,  §  120, 
and  cases  cited.  We  approve  the  sound- 
ness of  such  an  exception.  It  would  be 
a  reproach  to  the  law  to  invalidate  a  sale 
otherwise  valid  because  not  made  for 
money,  when  it  is  made  for  stock  which 
a  stockholder,  receiving  it,  may  at  once, 
in  the  New  York  or  other  general  market, 
convert  into  an  adequate  cash  consider- 
ation for  what  his  holdings  were'  in  the 
corporate  property. 

In  this  case  the  trial  judge  determined 
without  difficulty  the  market  value  of  the 
stock  received  in  payment  for  the  Alice 
properties,  and  it  is,  of  course,  public 
knowledge  that  there  was  a  wide  and  gen- 
eral market  for  Anaconda  stock.  This 
third  contention  of  appellant  must  be  de- 
nied. 

Finally,  it  is  argued  that  the  sale  of 
the  Alice  properties  is  void  because  nego- 
tiated and  made  by  two  boards  of  directors 
having  a  member  in  common,  and  for  an 
inadequate  consideration. 

John  D.  Ryan,  at  the  time  of  the  sale, 
was  president  and  a  director  of  the 
Alice  Company;  he  was  also  a  director 
[509]  and  general  manager  of  the  Ana- 
conda Company,  and  had  been  its  presi- 
dent from  1903  to  1909;  he  was  elected 
a  director  and  president  of  the  Amal- 
gamated Copper  Company  in  1909,  and 
had  been  a  director  of  each  of  the 
subsidiary  companies  of  the  combina- 
tion prior  to  that  year.  ^In  1905  he 
obtained  an  option  on  the  majority  of 
the  Alice  stock  for  $600,000,  and  carried 
it  until  it  was  purchased  by  the  Butte 
Coalition  Company,  an  Amalgamated  sub- 
sidiary, of  which  he  was  a  director,  and 
that  company  voted  a  majority  of  the 
Alice  stock  in  favor  of  the  disputed  sale. 

The  record  shows  beyond  controversy 
that  Ryan  was  the  representative  of  the 
chief  investors  in  the  enterprise  involved 
in  this  litigation,  that  he  dominated  the 
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conduct  of  the  practical  administration  of 
the  affairs  of  the  Amalgamated  and  Ana- 
conda Companies,  and  that  he  very  cer- 
tainly was  in  control  of  the  boards  of 
directors  of  the  companies  which  weve 
parties  to  the  sale  of  the  Alice  properties. 

The  relation  of  directors  to  corporations 
is  of  such  a  fiduciary  nature  that  trans- 
actions between  boards  having  common 
members  are  regarded  as  jealouisly  by  the 
law  as  are  personal  dealings  between  a 
director  and  his  corporation;  igid  where 
the  fairness  of  such  transactions  is  chal- 
lenged, the  burden  .is  upon  those  who 
would  maintain  them  to  show  their  entire 
fairness ;  and  where  a  sale  is  involved,  the 
full  adequacy  of  the  consideration.  Espe- 
cially is  this  true  where  a  common  director 
is  dominating  in  influence  or  in  character. 
This  court  has  been  consistently  empbatie 
in  the  application  of  this  rule,  which,  it 
has  declared,  is  founded  in  soundest 
morality,  and  we  now  add,  in  the  soundest 
business  policy.  Twin-Lick  Oil  Co.  v. 
Marbury,  91  U.  S.  587,  588,  23  L.  ei 
329,  330,  3  Mor.  Min.  Rep.  688;  Thomas 
V.  Brownville,  Ft.  K.  &  P.  R.  Co.  109 
U.  S.  522,  27  L.  ed.  1018,  3  Sup.  Ct.  Rep. 
315 ;  Warden  v.  Union  P.  R.  Co.  103  U.  S. 
651,  658,  26  L.  ed.  509,  511,  7  Mor.  Min. 
Rep.  144;  Corsicana  Nat.  Bank  v.  John- 
son, 251  U.  S.  68,  90,  64  L.  ed.  141,  155, 
40  Sup.  Ct.  Rep.  82. 

[600]  The  district  court  found  that 
the  price  agreed  to  be  paid  by  the 
Anaconda  Company  was  not  an  ade- 
quate one,  and  the  circuit  court  of  ap- 
peals refused  to  disturb  that  finding. 
With  this  conclusion  we  agree,  apply- 
ing the  settled  rule  of  this  court  tnat^ 
in  suits  in  equity,  a  concurrent  find- 
ing by  two  courts  on  a  question  of  fact 
will  be  accepted  unless  it  be  clear  thai 
their  conclusion  is  erroneous.  Baker 
V.  Schofield,  243  U.  S.  114,  118,  61  L.  ed. 
626,  030,  37  Sup.  Ct.  Rep.  333,  and  cases 
cited. 

But  the  district  court,  notwithstanding 
this  finding  of  inadequacy  of  price,  did 
not  set  the  sale  aside,  but  ordered  that 
the  Alice  properties  should  be  offered  at 
public  auction  by  a  master,  and  that  if 
no  bid  should  be  received  for  an  amount 
greater  than  that  which  the  Anaconda 
Company  had  agreed  to  pay,  the  sale 
should  be  confirmed.  The  offer  at  publie 
sale  was  made,  no  bid  was  received,  and 
the  private  sale  to  the  Anaconda  Com- 
pany was  thereupon  confirmed.  The  eir- 
cuit  court  of  appeals,  by  a  divided  coorL 
affirmed  that  decree. 

Both  courts  relied  upon  Mason  ▼• 
Pewabic  Min.  Co.  133  U.  S.  50,  33  L.  ed. 
524.  10  Sup.  Ct  Rep.  224,  as  author^ 
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they  found  was  inadequate,  after  a  greater  being  made  to  the  action  ordered  if  tli# 

amount  could   not    be  obtained   for  the  upset  price  should  not  be  obtained,  and 

property  when  offered  at  public  sale,  and  we  must  conclude  that  that  part  of  tlw 

an  this  we  think  they  fell  into  error.  decree  was  not  considered  by  this  court. 

In  the  Fewabic  Case  the  charter  period  As  an  original  proposition,  we  cannot 

of  the  oorporatioQ  having  expired,  a  ma-  think  that  the  amount  offered  for  prop- 

.jority    of   the   Btuckholders    favored    the  erty  at  a  public  sale  for  cash  is  such  a 

«irgsniution  of  a  new  company,  with  the  measure  of  its  value  that  the  failure  to 

■"laiiif  amount  of  capital  stock  as  the^old,  obtain  a  bid  at  such  sale  for  more  should 

tM  take  over  the  whole  of  its  property,  be  accepted  by  courts  as  a  suRicicnt  reason 

^snd  that  there  should  be  allotted  to  the  for  aflirming  a  sale  for  a   price  whii^ii 

i^irtockholders  the  same  number  of  shares  they  [602]  found,  on  other  evidence,  to 

'^■rbich  they  held  in  the  old  company,  or,  be  inadequate.     In  business  life  forced 

ss  the  alternative,  that  those  who  did  not  sales  for  cash  are  such  a  last  resort  for 

^3csire  the  stock  should  receive  the  value  obtaining  money  that  a  sale  "under  the 

^f  their  shares,  ctnnputed  m  a  basis  of  hammer"  is  synonymous  with  a  sale  at  a 

^B50,OQO  for  the  entire  property  of  the  sacrifice,  and  prices  obtained  at  such  sales 

^sompany.       The     minority     stockholders  have  usually  been  rejected  by  courts  when 

^Eavored  sate  of  the  property  and  division  tendered  as  evidence  of  value. 

^f   the  proceeds.     JOOlj     On   the   bill  In  this  esse,  from  evidence  as  to  the 

ded  by  the  minority  stockholders  the  character  of  the  Alice  properties,   their 

circuit   court  enjoined   the    transfer   to  location  and  surroundings,  and  from  tl>e 

fthe  new  company,  and  ordered  a  publie  opinions  of  experts,  the  trial  court  con- 

^Mle  of  the  property  by  a  master,  with  eluded  that  the  price  paid  for  them  was 

^  proviso  in  the  decree  that  if  no  bids  inadequate,   and    we    cannot    doubt    that 

^vere  offered  in  excess  of  $50,000  above  from  like  or  other  evidence  a  more  trust- 

fthe    debts    of    the    company,    then    the  worthy  conclusion  could  he  obtained  as 

proposal  of  the  majority  should  be  ear-  to  what  their  value  was  than  would  he 

kied  into  effect  under  the  direction  of  derived  from  an  offer  at  a  pubLc  sale 

the  master.     Before   the  property  was  for  cash. 

differed  for  sale  each  of  the  parties  ap-  To  this  it  must  be  added  that  the  resolu- 

X>ealed  to  this  court  from  separate  parts  tiona  of  the  Alice  Company  to  sell  and 

^t  the  decree.    On  that  appeal,  in  addition  of  the  Anaconda  Company  to  purchn-'c 

%a  a  qneation  of  accounting,  not  material  were  for  a  price  named,  to  be  paid  and 

ftjere,  this  court  considered   and  decided  received    in    designated    stock.      Keither 

^nly  the  question  whether,  on  such  a  wind-  contemplated    a    public   offering    of    the 

ing  up  of  the  affairs  of  a  corporation,  properties,  and  that  a  sale  should  be  made 

%he  majority   of  the  stockholders   could  at  another  price,  greater  than  an  amount 

KawfoUy  compel  the  minority  to  either  decreed   by    the    court,    if   it   should    be 

%ake  stock  in  a  new  company  or  accept  offered.     Under  the  pleadings  the  court 

Xor  their  stock  a  value  to  be  fixed  by  the  had  power  to  confirm  the  sale  if  it  was 

ttnajority.     No   mention   is  made  in   the  found  to  have  been  lawfully  made,  but 

vipinion  of  the  court  of  the  alternative  only  upon  the  terms  on  which  the  parties 

vharaeter  of  the  order  of  sale,  and,  al-  had  contracted  to  make  it;  and  when  the 

Uough  it  was  subsequently  sliown  that  the  price  was  found  to  be  inadequate,  a  decree 

price  proposed  was  an   inadequate  one,  should  have  been  entered,  vacating  and 

there  had  not  been  any  finding  by  the  getting  it   aside,   as  prayed   for  by  the 

lower  court  that  such  waa  the  fact  when  appellants. 

the  cue  was  decided  here.    It  w  probable  j           ,     ^^^^^  ^^^  ^^^^  ^^  ^^^^  ^-^^-^ 

that  there  was  "°  "''J^.''''™  *<'J;^|£"«  Court  of  Appeals  must  be  reversed  and 

of  the  decre^    ^' ^l""  f^J^/^SS^  Se  the  case  rem^ded  to  the  District  Court 

SirannK,  as  they  were,  for  a  public  sale,  "  ^    T^^.                   j-          ■            e       -i 

or  obrioas  reasons  would  not  object  to  'or  further  proceedings   m   eonformity 

it,  and  the  contention  of  the  majority  was  with  this  opinion, 

that  no  sale  at  all  should  be  ordered,  bat  Keversed  and  remanded, 
that  thmr  reorganisation  plan  should  be 

sdopt«d.    The  decree  of  the  circuit  court  Mr.  Justice  McBeynoldi  concurs  in  the 

that  the  property  should  be  aold  at  public  result 

«t  L.  ed.  «                                                         *" 
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SUPREME  OOURT  OF  THE  UNITED  STATES. 


Oct.  Teim» 


[608]    STATE    OF    OKLAHOMA,    Com- 
plainant, 

▼. 
STATE  OF  TEXAS,  Defendant;  Hie  Unit- 
ed Statea  of  America,  Intervener. 

(See  S.  C.  Reporter'a  ed.  603-605.) 

[No.  23,  Original.] 

Motions  submitted  December  20,  1020,  and 
January  3,  1921.  Entered  January  24, 
1921. 

Mr.  W.  A.  Ledbetter  for  the  Sinclair 
Oil  (k  Oas  Company,  the  Oklahoma 
Petroleum  db  Oasolene  Company,  and  for 
C.  J.  Benson  et  al. 

Mr.  Horace  F.  Baker  for  the  South- 
west Petroleum  Company. 

Mr.  J.  S.  Mannery  for  the  receiver. 

Orders  announced  by  Mr.  Justice  Me- 
Kenna: 

The  Motion  of  the  Sinclair  Oil  db  Gas 
Company,  filed  herein  on  December  20, 
1920,  for  an  order  to  require  Frederic  A. 
Ddano,  Esq.,  receiver,  to  refund  to  it  one 
sixteenth  (1/16)  of  the  proceeds  of  the 
oil  produced  from  certain  premises  in  said 
motion  described,  and  heretofore  deposit- 
ed with  said  receiver  pursuant  to  the 
order  of  this  court,  together  with  the  in- 
terest collected  thereon  by  said  receiver, 
and  to  require  said  receiver  to  surrender 
and  pay  to  said  Sinclair  Oil  &  Gas  Com- 
pany one  sixteenth  (1/16)  of  the  oil  or 
the  proceeds  thereof  delivered  to  said  re- 
ceiver since  the  15th  day  of  October, 
19^0,  is  hereby  denied,  without  preju- 
dice. 

The  petition  of  the  Oklahoma  Petro- 
leum db  Gasolene  Company,  filed  herein 
on  December  20,  1920,  for  an  order 
requiring  Frederic  A.  Delano,  Esq., 
receiver,  to  file  a  statement  of  expenses 
incurred  by  him  from  May  16,  1920, 
to  July  1,  1920,  in  operating  certain 
weUs  designated  in  said  petition,  and 
requiring  said  receiver  to  pay  to  said 
company  the  proceeds  of  one-sixteenth 
(1/16)  of  the  oil  produced  from  said 
wells  from  April  1,  1920,  to  November 
16,  1920,  and  the  interest  collected  by 
said  receiver  upon  said  proceeds,  and 
requiring  said  receiver  to  refund  to  said 
company  one  third  (i)  of  the  three  six- 
teenths (3A6)  of  the  proceeds  of  the  oil 
from  said  wells,  paid  to  said  receiver 
since  November  15,  1020,  and  that  said 
company  be  not  required  hereafter  to 
pay  to  said  receiver  more  than  two  six- 
teenths (2/16)  [604]  of  the  oil  and  gas 
produced  from  said  wells,  and  for  other 
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relief,  is  hereby  denied,  without  preju- 
dice. 

The  motion  of  C.  J.  Benson,  William 
Murdock,  and  James  R.  Armstrong,  filed 
herein  December  20,  1920,  for  an  order 
requiring  Frederic  A.  Delano,  Esq.,  re- 
ceiver, to  file  an  inventory  of  certain  ma- 
terial and  equipment  purchased  by  him 
and  paid  for  out  of  the  proceeds  of  the 
oil  ifroduced  by  him  from  certain  premi- 
ses in  said  motion  described,  and  to  ac- 
count for  the  value  thereof;  and  requir- 
ing said  receiver  to  file  forthwith  an 
itemized  statement  of  moneys  charged 
by  him  against  certain  wells,  and  a  state- 
ment of  all  sums  of  moneys  realized  by 
him  from  certain  wells,  and  for  other 
relief,  as  in  said  motion  specified,  is  here- 
by denied  without  prejudice. 

Upon  consideration  of  the  motion  oi 
Southwest  Petroleum  Company,  filed 
herein  January  3,  1921,  for  an  order  di- 
recting Frederic  A.  Delano,  Esq.,  receiver 
herein,  to  return  to  said  company,  pur- 
suant to  the  order  of  June  7, 1920,  a  cer- 
tain well,  known  as  receiver's  well  num- 
ber one  hundred  and  eighty  (180),  togeth- 
er with  the  land  appurtenant  thereto  and 
the  structures,  equipment,  and  material 
pertaining  to  said  well,  and  the  re- 
sponse of  the  receiver  to  said  motion, 
Med  January  5,  1921,  and  the  re- 
sponse of  the  United  States,  filed  Janu- 
ary 22,  1921,  it  is  ordered  that  said 
receiver  do  return  to  said  Southwest 
Petroleum  Company  said  well  number 
one  hundred  and  eighty  (180),  which  lies 
south  of  the  south  edge  of  the  sand 
bed  of  the  Red  river  as  it  was  on  the  1st 
day  of  April,  1920  (marked  generally  by 
the  border  line  of  v^etation  along  the 
edge  of  the  fiood  plain),  together  with 
the  land  appurtenant  thereto,  lying  to 
the  south  of  the  south  edge  of  the  sand 
bed  of  said  river,  and  the  structures, 
equipment,  and  material  pertaining  to 
said  well,  and  the  net  proceeds  of  the 
production  thereof  that  have  [605] 
come  to  the  hands  of  said  receiver, 
less  operating  expenses  and  reservations, 
upon  terms  that  said  Southwest  Petro- 
leum Company  comply  with  the  pro- 
visions contained  in  the  order  of  this 
court,  made  June  7,  1920,  respecting 
the  return  of  certain  lands  lying  south 
of  the  south  edge  of  the  sand  bed  of 
said  river  which  were,  on  the  1st  day 
of  April,  1920,  in  the  possession  of 
persons  claiming  under  patents  from  the 
state  of  Texas,  and  not  included  in  the 

river-btd  lands  aa  in  said  order  defined. 
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MEMORANDA 


OiBU     DISPOSED    or    WITHOUT    0PIKI0K8. 


>iOBTHBOi  Trust  Compast  et  kL,  Trng- 

lees,  etc.,  PlaiotiffB  in  Error,  v.  Adolpb 

H.  EiLEBS  et  al.    [No.  345.] 
3!rror  to  district  court — junsdiction  b&- 

low. 

In  Error  to  the  District  Court  of  the 
Waited  States  for  the  Dbtrict  of  Oregon. 

Mr.  John  Taylor  Book  for  plaintiffs  in 


Ex  PARTI :  lit  THK  Mattir  ov  Thojui 
Welsh,  Petitioner.  [No.  — ,  OriginiL] 
Motion  for  leave  to  Sle  petition  tor  a 

Writ  of  KandamnB  herein. 
Mr.  Martin  Conboy  for  p«titioner. 
No  appearance  for  respondent. 
[COS]  October  11,  1920.    Denied. 


Mr.  Ralph  R.  Duuiway  tor  defendants  Mart  L.  Greer  Conklik,  Appellant,  v. 
.=:_ timBr:w  Tf  r<nuir>  •»  1  ^  .1     T No.  192.1 


October  11,  1920.  Per  Curiam:  Dia- 
^missed  for  want  ot  jurisdiction  upon  the 
-wothority  of  Courtney  v.  Pradt,  196  U.  S. 

«g,  91,  49  L.  ed.  398,  399,  25  Sup.  Ct. 

Hep.  208;  Farrugia  v.  Philadelphia  &  R. 

U  Co.  233  TJ.  S.  352,  353,  58  L.  ed.  996, 
'3)97,  34  Sup.  Ct.  Rep.  591;  Louifrville  & 

JJ.  R.  Co.  V.  Western  U.  Tel^.  Co.  234 
TJ.  S.  369,  371,  372,  58  U  ed.  1356,  1358, 
34  Sup.  Ct.  Rep.  810;  Male  v.  Atchison, 

T.  ft  8.  F.  R,  Co.  240  U.  S.  97,  99,  60 

1.  ed.  544,  M5,  36  Sup.  Ct.  Rvp.  35L 


Toot  Brothers  Manufacturiko  Coic- 
PANT,  Petitioner,  v.  Ellicott  Machine 
Corporation.     [No.  426.] 

IGrrOT  to  circuit  of  appeals— juris  diction. 
Petition  for  Writ  of  Error  to  the  Unit- 

^  States  Circuit  Court  ot  Appeals  tor 

the  Sixth  Circuit. 
See  aame  case  below,  —  C.  C.  A.  — , 

-J67  Fed.  »46. 
Hesan.    Helm    Bruce    and    Alexander 

Qalt  Barret  tor  petitioner. 
Messrs.  Edward  P.  Humphrey,  James 

Piper,  Alex.  P.  Humphrey,  and  William 

W.  Crawford  for  respondent- 
October  11,  1920.     Per  Curiam:     The 
rtition  for  writ  of  error  is  denied.     See 
237  of  the  Judicial  Code,  as  amended 

by  the  Act  of  September  6,   1916    (39 

Stat  at  L.  726,  chap.  448,  Comp.  Stat. 

i  1214,  Fed.  SUt.  Anno.  2d  ed.  p.  411), 

I  2.    Petition  for  a  writ  of  certiorari  and 

for  a  writ  of  mandamus  denied. 


George  H.  Conklik  '  et  al.    , 
Appeal — from    district    court— frivolous 

Federal  question. 

Appeal  from  the  District  Court  of  the 
United  States  for  the  Southern  District 
of  Georgia. 

Mrs,  Mary  L.  Oreer  Conkiin,  appellant, 

Messrs.  William  H.  Barrett,  Bryan 
Camming,  G.  Henry  Cohen,  W.  O.  Brant- 
ley, Wm.  E.  Howard,  and  A.  F.  Purdy 
for  appellees. 

October  18,  1920.  Per  Curiam:  Dis- 
missed for  want  of  jurisdiction  upon  the 
authority  of  Farrell  v.  O'Brien  (O'Cal- 
laghan  v.  O'Brien)  199  U.  8.  89,  100,  50 
L.  ed.  101,  107,  25  Sup.  Ct.  Hep.  727; 
Goodrich  v.  Ferris,  214  U.  S.  71,  79,  53 
L.  ed.  914,  917,  29  Sup.  Ct.  Rep.  580; 
United  Surety  Co.  v.  American  Fruit 
Produce  Co.  238  U.  S.  140,  142,  59  L.  ed. 
1238,  1239,  35  Sup.  Ct.  Rep.  828;  Sugar- 
man  V.  United  States,  249  U.  S.  182,  184, 
63  h.  ed.  550,  551,  39  Sup.  Ct.  Rep.  191. 


Mart  L.  Greer  Conklin,  Appellant,  t. 

AnouBTA  Chhomiclb  Publishino  Coii- 
PAHY.    [No.  353.] 
■A^eal — from   district   court — frivolous 
Federal  question. 


1  Death  of  Turner  C.  Vason,  one  of  the 
appellees  herein,  suggested,  and  appearance 
of  Anthony  J.  Salinas,  adminietrator  ot 
the  wld  Turner  C.  Vason,  deceased,  ••  a 
party  appellee,  filed  and  entered  October 
12,  1980,  on  motion  ol  counsel  in  that  be- 
half. 
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SUPREME  COURT  OF  THE  UNITED  STATES. 


Oct.  Temu, 


Appeal  from  the  District  Court  of  the 
United  States  for  the  Southern  District 
of  Georgia. 

Mrs.  Mary  L.  Greer  Conklin,  appellant, 
pro  se. 

Messrs.  Benjamin  E.  Pierce  and  Wm. 
H.  Barrett  for  appellee. 

October  18,  1920.  Per  Curiam :  Dis- 
missed for  want  of  jurisdiction  upon  the 
authority  of  Farrell  v.  O'Brien  (O'Cal- 
laghan  v.  O'Brien)  199  U.  S.  89,  100,  50 
L.  ed.  101,  107,  25  Sup.  Ct.  Rep.  727; 
Goodrich  v.  Ferris,  214  U.  S.  71,  79,  53 
L.  ed.  914,  917,  29  Sup.  Ct.  Rep.  580; 
United  Surety  Co.  v.  American  Fruit 
Produce  Co.  238  U.  S.  140, 142,  59  L.  ed. 
1238, 1239,  35  Sup.  Ct.  Rep.  828;  Sugar- 
man  V.  United  States,  249  U.  S.  182,  184, 
63  L.  ed.  550,  551,  39  Sup.  Ct.  Rep.  191. 


Messrs.  Charles  A.  Towne,  Doane  E. 
Fox,  and  Frank  B.  Fox  for  appellants. 

Solicitor  (General  King  and  Mr.  Leslie 
C.  Gamett  for  appellee. 

November  8,  1920.  Per  Curiam :  Dis- 
missed for  want  of  jurisdiction  upon  the 
authority  of  United  States  ex  rel.  Cham- 
pion Lumber  Co.  v.  Fisher,  227  U.  S. 
445,  57  L.  ed.  591,  33  Sup.  Ct.  Rep.  329; 
United  States  ex  rel.  Taylor  v.^Taft,  203 
U.  S.  461,  51  L.  ed.  269,  27  Sup.  Ct 
Rep.  148. 


Ex  parte:    In  the  Matter  of  Union 

Tool  Company,  Petitioner.     [No.  — , 

Original.] 

Motion  for  leave  to  file  petition  for  a 
Writ  of  Mandamus. 

See  same  case  below,  —  C.  C.  A.  — , 
262  Fed.  431. 

Mr.  Melville  Church  for  petitioner. 

No  appearance  for  respondent. 

[609]  October  18,  1920.    Denied. 


State  of  Oklahoma,  Complainant,  y. 
State  of  Texas.  [No.  23,  Original.] 
October  18,  1920.  Order.  The  motion 
of  E.  Everett  Rowell  for  leave  to  inter- 
vene is  granted,  but  with  the  restriction 
that  such  intervention  shall  not  delay  the 
approaching  hearing  on  general  questions 
in  the  cause,  and  that,  as  respects  that 
hearing,  this  intervener  must  rely  upon 
the  evidence  already  taken  and  reported 
to  the  court.  Other  parties  to  the  cause 
are  granted  ten  days  within  which  to 
answer  the  petition  of  this  intervener. 


Postal  Telboraph-Cablb  Company,  Pe- 
titioner,   V.    J.    L.    DiCKERSON.      [No. 

57.] 

Commerce— conflicting  state  and  Federal 

regulation — telegraph  eompanies. 

On  Writ  of  Certiorari  to  the  Supreme 
Court  of  the  State  of  Mississippi. 

See  same  case  below,  —  Miss.  — ^  79 
So.  719. 

Mr.  W.  W.  Millan  for  petitioner. 

Mr.  William  D.  Anderson  for  respond- 
ent. 

November  8,  1920.  Per  Curiam:  Re- 
versed upon  the  [610]  authority  of 
Postal  Teleg.-Cable  Co.  v.  Warren-Ood- 
win  Lumber  Co.  251  U.  S.  27,  64  L.  ed. 
118,  40  Sup.  Ct.  Rep.  69;  Western  U. 
Teleg,  Co.  v.  Boegli,  251  U.  S.  315,  64 
L.  ed.  281,  40  Sup.  Ct.  Rep.  167. 


Franklin  Shaw  et  al..  Appellants,  v. 

John  Barton  Payne,^   Secretary  of 

the  Interior.     [No.  28.] 
Appeal — ^from     District     of     Columbia 

Court  of  Appeals — ^Federal  question. 

Appeal  from  the  Court  of  Appeals  of 
the  District  of  Columbia. 

See  same  case  below,  47  App.  D.  C. 
170. 

iJohn  Barton  Payne,  present  Secretary 
of  the  Interior,  substituted  March  30,  1920, 
as  the  party  appellee  herein  in  the  place 
of  Franklin  K.  Lane,  former  Secretary  of 
the  Interior. 
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Midland  Linseed  Company,  Plaintiff  ib 
Error,  y.  American  Liquid  Fireproof- 
iNO  Company  et  al.     [No.  60.] 
Error  to  state  court — ^Federal  question. 
'  In  Error  to  the  Supreme  Court  of  the 
State  of  Iowa. 

See  same  case  below,  183  Iowa,  1046, 
166  N.  W.  573. 

Mr.  Denis  M.  Keleher  for  plaintiff  in 
error. 

Mr.  Fred  P.  Carr  for  defendants  in 
error. 

November  8,  1920.  Per  Curiam :  Dis- 
missed for  want  of  jurisdiction  upon  the 
authority  of  §  237  of  the  Judicial  Code, 
as  amended  by  the  Act  of  September  6, 
1916  (39  Stat,  at  L.  726,  chap.  448, 
Comp.  Stat.  §  1214,  Fed.  Stat  Anno. 
Supp.  1918,  p.  411),  S  2. 


Jans     Field,     Appellant,    T.     UNnsD 

States.     [No.  73.] 
Eminent     domain  —  taking  —  impioTing 

navigation. 

Appeal  from  the  Coort  of  Claima. 

954  V.  0. 
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Bfr.  W.  W.  Scott  for  appellant.  November  8,  1920.    Per  Cariam :    Dis- 

Assistant  Attorney  Qeneral  Davis  for  missed  for  want  of  jurisdiction  upon  the 

appellee.  authority  of 

November  8,  1920.    Per  Curiam:    Af-  (1)  Reetz  v.  Michigan,  188  U.  S.  505, 

firmed  upon  the  authority  of  Jackson  v.  508,  47  L.  ed.  563,  566,  23  Sup.  Ct.  Rep. 

United  States,  230  U.  S.  1,  57  L.  ed.  1363,  390;  United  States  v.  Heinze,  218  U.  2:5. 

33  Sup.  Ct.  Rep.  1011;  Hughes  v.  Unit-  632,  645,  646,  54  L.  ed.  1139,  1145,  31 

«d  States,  230  U.  S.  24,  57  L.  ed.  1374,  Sup.   Ct.   Rep.   98,  21   Ann.   Cas.   884; 

46  L.R.A.(N.S.)   624,  33  Sup.  Ct.  Rep.  Lott  v.  Pittman,  243  U.  S.  588,  591,  61 

1019;  Cubbins  v.  Mississippi  River  Com-  L.  ed.  915,  916,  37  Sup.  Ct.  Rep.  473; 

mission,  241  U.  S.  351,  60  L.  ed.  1041,  Ex   parte  Abdu,  247  U.   S.  27,  30,  62 

Se  Sup.  Ct.  Rep.  671.  L.  ed.  966,  967,  38  Sup.  Ct.  Rep.  447. 

(2)   Castillo  V.  McConnico,  168  U.  S. 

674,  683,  42  L.  ed.  622,  625,  18  Sup.  Ct. 

Rep.  229;  Standard  Oil  Co.  v.  Missouri, 

Jlvglaize  Box  Board  Company,  Plain-  224  U.  S.  270,  281,  56  L.  ed.  760,  767, 

tiff  in  Error,  v.*  Bessie  Hinton,  etc.,  32  Sup.  Ct.  Rep.  406,  Ann.  Cas.  1913D,< 

et  al.     [No.  217.]  936;  McDonald  v.  Orefiron  R.  &  Nav.  Co. 

Ilrror  to  state  court— Federal  question.  233  U.  S.  665,  669,  670,  68  L.  ed.  1146, 

In  Error  to  the  Supreme  Court  of  the  1148,  1149,  34  Sup.  Ct.  Rep.  772;  Gas- 
State  of  Ohio.  quet  v.  Lapeyre,  242  U.  S.  367,  369,  370, 

See  same  case  below,  100  Ohio  St.  605,  61  L.  ed.  367,  370,  37  Sup.  Ct.  Rep.  165. 
126  N.  E.  881. 

Mr.   Earl   H.   Turner  for   plaintiff  in  

^rror. 

Messrs.  J.  H    Goeke  and  T.  T.  Ans-  j^gg^  q    ^^^^^  ^^  3,^  Plaintiffs  in  Er- 

herry  for  <^efendants  in  error.  ^    g^^^^  ^^  ^^^  Mexico.     [No. 

November  8,  1920.    Per  Curiam:    Dis-  gQ  i                                                      *■ 

Tni^ed  for  want  of  jurisdiction  upon  the  Error  to  state  court-Federal  question, 

^athonty  ,?J      .     _      _      _    ,           _  In  Error  to  the  Supreme  Court  of  the 

(1)   California  Powder  Works  v.  Da-  g^^.      «  vr       Mexico 

^s,  151  US.  389,  393  38  L.  ed.  206  207,  ^^Je  ^me  caS  blw^  24  N.  M.180,  173 

14  Sup.  Ct.  Rep.  350;  Cuyahoga  River  p       qja 

Sa,?!  I;.  S'S,  r&^  ct lep:  r«^2]  Mr.  H.  B.  Holt  for  pl«antiffa  in 

«43;  [611]  Bilby  v.  Stewart.  246  U.  S.  '™^8„  r  S  Bowman"  and  A  B  Ren- 

255,  257,  62  L.  ed.  701,  702,  38  Sup.  Ct.  ehrf^defendanHn ^r 

fiep.  264;  Farson,  Son  &  Co.  V.  Bird,  248  November    15     1920       Per    Curiam- 

U  8  268,  271.  63  L.  ed.  233.  235.  39  Sup.  DiSi^d  L  wknt  of  jurisdTc^^^^^^^ 

/ov*''ii       Ji         rtjT.  •        /rt»n  II     u  the  authority  of  Spencer  v.  Duplan  Silk. 

.  l?.l  ?^°T  L^T   «   «o"  A^  >^x^'^  Co.  191  U.  S.  526.  530,  48  L.  ed.  287.  290. 

^^m^J}^''l-^  "p;  ^p'      %^  «  ^-  24  Sup.  Ct  Rep.  174;  Hull  v.  Burr.  234 

101    107,  2o  Sup.  Ct    Rep    r27;  Good-  y   5/712.  720,  58  L.  ed.  1557,  1561,  34 

S'r  QiT  ^*i     ^^•  n      '«n*   rw  Sup.  Ct.  Rep.  892;  Shulthis  v.  McDoug- 

914  917,  29  Slip.  Ct.  Rep.  580;  Chicago,  ^,  ''225  U.  S    561,  569,  56  L.  ed.  1205, 

lioSi  M  i    ."^  ""904  *9qfi  VsL   rt  1210,  32  Sup.  Ct.  Rep.  704;  Norton  v. 

359,  362,  63  L.  ed.  294  296  39  Sup.  Ct  yvhiteside,  239  U.  S.  144,  147,  60  L.  ed. 

Rep.  108;  Berkman  v.  United  States,  2o0  m^   or  q„_   nf   n^^  07 

U.  S.  114,  118.  63  L.  ed.  877,  884,  39  ^^^'  ^^  ^"P'  ^^'  ^'P'  ^^• 
Sup.  Ct.  Rep.  411. 


State  of  Louisiana  ex  rel.  Thomas  J. 

Sheldon  Dole  Leman  et  al..  Executors,  Dtiggan,  etc.,  Plaintiff  in  Error,  v.  A. 

etc.,  Plaintiffs  in  Error,  v.  Sidney  C.  W.   Crandell,   Register  of  the  State 

Eastman,   Trustee,   etc.,  et   al.      [No.  Land  Office.     [No.  81.1 

306.]  Error  to  state  court — Federal  question. 

Error  to  state  court — ^Federal  question.  In  Error  to  the  Supreme  Court  of  the 

In  Error  to  the  Supreme  Court  of  the  State  of  Louisiana. 

State  of  Illinois.  See  same  case  below,  144  La.  22,  80 

Mr.  Henry  W.  Leman  for  plaintiffs  in  So.  185. 

mor.  Mr.  Henry  H.  G lassie  for  plaintiff  in 

Messrs.    Salmon   0.   Levinson,   Sidney  error. 

C.  Eastman,  Benjamin  V.  Becker,  and  Mr.  Paul  A.  Sompayrac  for  defendant 

Carl  v.  Wisner  for  defendants  in  error,  in  error. 

«5  li.  ed.  ^^'^ 
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November  15,  1920.  Per  Curiam: 
Dismissed  for  want  of  jurisdiction  upon 
the  authority  of 

(1)  Spencer  v.  Duplan  Silk  Co.  191 
U.  S.  626,  630,  48  L.  ed.  287,  290,  24 
Sup.  Ct.  Rep.  174 ;  Hull  v.  Burr,  234  U. 
S.  712,  720,  58  L.  ed.  1557,  1561,  34  Sup. 
Ct  Rep.  892;  Shulthis  v.  McDougal,  225 
U.  S.  561,  569,  66  L.  ed.  1205,  1210,  32 
Sup.  Ct.  Rep.  704;  Norton  v.  Whiteside, 
239  U.  S.  144,  147,  60  L.  ed.  186,  187,  36 
Sup.  Ct.  Rep.  97. 

(2)  California  Powder  Works  v.  Da- 
vis, 161  U.  S.  389,  393,  38  L.  ed.  206, 
207,  14  Sup.  Ct.  Rep.  350;  Gaar,  S.  & 
Co.  V.  Shannon,  223  U.  S.  468,  470,  56 
L.  ed.  510,  512,  32  Sup.  Ct.  Rep.  236; 
Cuyahoga  River  Power  Co.  v.  Northern 
Realty  Co.  244  U.  S.  300.  303,  61  L.  ed. 
1163,  1167,  37  Sup.  Ct.  Rep.  643;  BUby 
V.  Stewart,  246  U.  S.  255,  257,  62  L.  ed. 
701,  702,  38  Sup.  Ct.  Rep.  264;  Farson, 
Son  &  Co.  V.  Bird,  248  U.  S.  268,  271, 
63  L.  ed.  233,  235,  39  Sup.  Ct.  Rep.  111. 


Benjamin  Bond,  Plaintiff  in  Error,  v. 

Augusta  E,  Walters.     [No.  83.1 
Error  to  state  court — Federal  question. 

In  Error  to  the  Court  of  Appeals  for 
the  First  Appellate  District,  Division 
One,  State  of  California. 

See  same  case  below,  38  Cal.  App.  245, 
176  Pac.  909. 

Messrs.  Daniel  N.  Clark  and  Harry  A. 
Hegarty  for  plaintiff  in  error. 

Messrs.  John  W.  Preston  and  John  C. 
Brooke  for  defendant  in  error. 

November  15,  1920.  Per  Curiam: 
Dismissed  for  want  of  jurisdiction  upon 
the  authority  of  the  Act  of  Congress  of 
September  6,  1916  (39  Stat,  at  L.  726, 
chap.  448,  Comp.  Stat.  §  1207,  Fed.  Stat. 
Anno.  Supp.  1918,  p.  411). 


_  _  • 

[613]  W.  H.  HuHPHHETS,  as  Adminis- 
trator, etc..  Plaintiff  in  Error,  v.  Bates 
&  Rogers  Construction  Company. 
[No.  349.] 

Error  to  state  court — Federal  question. 
In  Error  to  the  Court  of  Appeals  of 

the  State  of  Kentucky. 

See  same  case  below,  187  Ky.  538,  219 

S.  W.  806. 

Mr.  Allan  D.  Cole  for  plaintiff  in  er- 
ror. 
Messrs.  E.  L.  Worthington,  LeWright 

Browning,   and   Edwin  A.    Swingle   for 

defendant  in  error. 
November    15,    1920.      Per    Curiam: 

Dismissed  for  want  of  jurisdiction  upon 

the  authority  of 
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(1)  California  Powder  Works  v.  Jhr 
vis,  151  U.  S.  389,  393,  38  L.  ed.  200, 
207,  14  Sup.  Ct.  Rep.  350;  Gaar,  S.  ft 
Co.  V.  Shannon,  223  U.  S.  468,  470,  56 
L.  ed.  510,  512,  32  Sup.  Ct.  Rep.  236; 
Cuyahoga  River  Power  Co.  v.  Northern 
Realty  Co.  244  U.  S.  300,  303,  61  L.  ed. 
1153,  1157,  37  Sup.  Ct.  Rep.  643;  BUby 
V.  Stewart,  246  U.  S.  255,  257,  62  L.  ed. 
701,  702,  38  Sup.  Ct.  Rep.  264;  Farson, 
Son  &  Co.  V.  Bird,  248  U.  S.  268,  271, 
63  L.  ed.  233,  235,  39  Sup.  Ct  Rep.  Ul 
(and  see  Northern  P.  R.  Co.  v.  Meese, 
239  U.  S.  614,  619,  60  L.  ed.  467,  468,  36 
Sup.  Ct,  Rep.  223,  10  N.  C.  C.  A.  939), 

(2)  Equitable  Life  Assur.  Sog.  v. 
Brown,  187  U,  S.  308j  314,  47  L.  ed.  190, 
193,  23  Sup.  Ct.  Rep.  123;  Consolidated 
Tump.  Co.  V.  Norfolk  &  0.  V.  R.  Co. 
228  U.  S.  596,  600,  57  L.  ed.  982,  983,  33 
Sup.  Ct.  Rep.  605;  G.  &  C.  Merriam  Co. 
V.  Syndicate  Pub.  Co,  237  U.  S.  618,  621, 
59  L.  ed.  1148,  1149,  35  Sup.  Ct.  Rep. 
708;  Pennsylvania  Hospital  v.  Philadel- 
phia, 245  U.  S.  20,  24,  62  L.  ed.  124,  128, 

38  Sup.  Ct.  Rep.  35. 

(3)  New  York  C.  R.  Co.  v.  White,  24.1 
U.  S.  188, 198,  61  L.  ed.  667,  672,  LJt.A. 
1917D,  1,  37  Sup.  Ct.  Rep.  247,  Ann, 
Cas.  1917D,  629,  13  N.  C.  C.  A.  943; 
Mountain  Timber  Co.  v.  Washington, 
243  U.  S.  219,  234,  61  L.  ed.  685,  694,  37 
Sup.  Ct.  Rep.  260,  Ann.  Cas.  1917D, 
642,  13  N.  C.  C.  A.  927;  Middleton  v. 
Texas  Power  &  light  Co.  249  U.  S.  152. 
163,  63  L.  ed.  527,  534,  39  Sup.  Ct.  Rep. 
227;  Arizona  Employers'  Liability  Cases 
(Arizoqa  Copper  Co.  v.  Hammer)  250 
U.  S.  400,  63  L.  ed.  1058,  6  A.L.R.  1537, 

39  Sup.  Ct.  Rep.  553. 

(4)  Palmer  v.  Ohio,  248  U.  S.  32,  34, 
63  L.  ed.  108,  109,  39  Sup.  Ct  Bep.  16. 


Frank  R.  Lopez,  Appellant,  v. 
ICK  C.  Howe,  as  Commissioner  of  Im- 
migration at  the  Port  of  New  Toik. 
[No.  146.] 
Appeal — from  circuit  court  of  appeal*— 
habeas  corpus  case. 

Appeal  from  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Seeond 
Circuit. 

See  same  case  below,  12  A.L.R.  192, 
170  C.  C.  A.  377,  259  Fed.  401. 

[614]  Mr.  Charles  Reeht  for  appel- 
lant. 

Solicitor  General  Frierson  and  Mr. 
Harry  S.  Ridgely  for  appellee. 

November  22,  1920.  Per  Curiam: 
Dismissed  for  want  of  jurisdiction,  upon 
the  authoritv  of  Kurtz  v.  Moffitt,  115 
U.  S.  487,  498,  29  L.  ed.  458,  460,  6  Sop. 
Ct  Rep.  148;  Lau  Ow  Bew  v.  Uniled 
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States,  144  U.  S.  47,  58,  36  L.  ed.  340, 
344,  12  Sup.  Ct.  Rep.  517;  Cross  v. 
Bnrke,  146  U.  S.  82,  88,  36  L.  ed.  896, 
898,  13  Sup.  Ct.  Rep.  22;  Wllitney  v. 
Dick,  202  U.  S.  132^  135,  50  L.  ed.  963, 
964,  26  Sup.  Ct.  Rep.  584;  Horn  v. 
Mitchell,  243  U.  S.  247,  61  L.  ed.  700, 
37  Sup.  Ct.  Rep.  293.  Petition  for  writ 
of  ceiiiorari  herein  denied. 


City  of  Newport,  Appellant,  v.  How- 
ard Heckerhak  et  al.,  etc.     [No.  98.] 
Commerce — licenses  and  taxes — peddlers 
and  drummers. 

Appeal  from  the  District  Court  of  the 
United   States  for  the  Eastern   District 
of  Kentucky. 
Mr.  Brent  Spence  for  appellant. 
No  appearance  for  appellees. 
November    22,    1920.      Per    Curiam: 
Reversed  with  costs,  and  remanded  for 
further  proceedings  upon   the  authority 
of  Wagner  v.  Covington,  251  U.  S.  95, 
64  L.  ed.  167,  40  Sup.  Ct.  Rep.  93. 


Hugh    Reillt,    Plaintiff    in    Error,    v. 

Robert  Shipman  et  al.     [No.  502.] 
Error  to  circuit  court  of  appeals — juris- 
diction below — Federal  question. 

In  Error  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Eighth  Cir- 
cuit. 

See  same  case  below,  —  C.  C.  A.  — , 
266  Fed.  852. 

Messrs.  Harry  L.  Patton  and  Frank 
Fairdoth  for  plaintiff  in  error. 

Messrs.  S.  B.  Davis,  Jr.,  E.  R.  Wright, 
W.  W.  Spalding,  and  Guy  Mason  for  de- 
fendants in  error. 

November  22,  1920.  Per  Curiam: 
Dismissed  for  want  of  jurisdiction  upon 
the  authority  of 

(1)  Shulthis  V.  McDougal, ,  225  U.  S. 
561,  568,  56  L.  ed.  1205,  1210,  32  Sup. 
Ct.  Rep.  704;  Hull  v.  Burr,  234  U.  S. 
712,  720,  58  L.  ed.  1557,  1561,  34  Sup. 
Ct.  Rep.  892;  Louisville  &  N.  R.  Co.  v. 
Western  U.  Teleg.  Co.  237  U.  S.  300, 
302,  59  L.  ed.  965,  966,  35  Sup.  Ct.  Rep. 
598;  Delaware,  L.  &  W.  R.  Co.  v. 
Yurkonis,  238  U.  S.  439,  444,  59  L.  ed. 
1397,  1400,  35  Sup.  Ct.  Rep.  902. 

(2)  Spencer  v.  Duplan  Silk  Co.  191 
U.  S.  526,  530,  48  L.  ed.  287,  290,  24 
Sup.  Ct.  Rep.  174;  Devine  v.  Los  An- 
geles, 202  U.  S.  313,  333,  50  L.  ed.  1046, 
1053,  26  Sup.  Ct.  Rep.  652;  Shulthis  v. 
McDoogal,  225  U.  S.  561,  569,  56  L.  ed. 
1205,  1210,  32  Sup.  Ct  Rep.  704;  Hull 
V.  Burr,  234  U.  S.  712,  720,  58  L.  ed. 
M  Jj.  ed. 


1557,  1561,  34  Sup.  Ct.  Rep.  892;  St. 
Anthony's  Church  v.  Pennsylvania  R. 
Co.  237  U.  S.  575,  577,  59  L.  ed.  1119, 
1122,  35  Sup.  Ct.  Rep.  729. 


Ada  G.  Mongraik,  Plaintiff  in  Error,  v. 

W.  H.  Aaron  et  al.    [No.  61.] 
Error  to  state  court — Federal  question. 

In  Error  to  the  Supreme  Court  of  the 
State  of  Oklahoma. 

See  same  case  below,  —  Okla.  — ,  174 
Pac.  755. 

Mr.  Preston  A.  Shinn  for  plaintiff  in 
error. 

Messrs.  Nathan  B.  Williams  and  George 
B.  Denison  for  defendants  in  error. 

[615]  December  6,  1920.  Per  Curi- 
am: Dismissed  for  want  of  jurisdiction 
upon  the  authority  of  §  237  of  the  Judi- 
cial Code,  as  amended  by  the  Act  of 
September  6,  1916  (39  Stat,  at  L.  726, 
chap.  448,  Comp.  Stat.  §  1214,  Fed.  Stat. 
Anno.  Supp.  1918,  p.  412),  §  2. 


■ 

Louis    WuNDER,    Plaintiff    in    Error,    v. 

United  States  op  America.  [No.  197.] 
Constitutional  law — war-time  prohibition. 

In  Error  to  the  District  Court  of  the 
United  States  for  the  District  df  Mary- 
land. 

Messrs.  George  Lewis  Eppler  and  Ful- 
ler Barnard,  Jr.,  for  plaintiff  in  error. 

Solicitor  General  Frierson  for  defend- 
ant in  error. 

December  6,  1920.  Per  Curiam:  Af- 
firmed  upon  the  authority  of  Hamilton 
V.  Kentucky  Distilleries  &' Warehouse  Co. 
251  U.  S.  146,  64  L.  ed.  194,  40  Sup.  Ct. 
Rep.  106;  Jacob  Ruppert  v.  Caffey,  251 
U.  S.  264,  64  L.  ed.  260,  40  Sup.  Ct.  Rep. 
141. 


State  of  Oklahoma,  Complainant,  v. 
State  op  Texas.  [No.  23,  Original.] 
December  6,  1920.  Order.  The  re- 
ceiver is  hereby  authorized  and  directed 
to  make  the  following  payments,  and  to 
charge  the  same  as  expenses  of  the  re- 
ceivership: To  Nagel  &  Kirby  the  sum 
of  $7,500,  as  compensation  for  services 
heretofore  rendered  by  them  as  counsel 
and  attorneys  for  the  receiver;  to  Mc- 
Kenney  &  Flannery  the  sum  of  $15,000, 
on  account  of  services  rendered  by  them 
as  attorneys  for  the  receiver;  and  to 
Frederic  A.  Delano  the  sum  of  $25,000, 
on  account  of  his  services  as  receiver. 
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ISADORI  WOBKiK  et  al.»  Plaintiils  in  Er- 
ror, V.  United  States  of  America. 
[No.  116.] 
Error  to  circuit  court  of  appeals — crimi- 
nal case. 

In  Error  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Second  Circuit. 
See  same  case  below,  171  C.  C.  A.  173, 
260  Fed.  137. 

Messrs.    Lawrence   B.    Cohen    and    I. 
Maurice  Wormser  for  plaintiffs  in  error. 
Solicitor  C^eral  Frierson  for  defend- 
ants in  error. 

December  13, 1920.  Per  Curiam :  Dis- 
missed for  want  of  jurisdiction,  upon  the 
authority  of  Macfadden  v.  United  States, 
213  U.  S.  288,  53  L.  ed.  801,  29  Sup.  Ct 
Rep.  490.  And  see  Boise  Artesian  Hot  A 
Cold  Water  Co.  v.  Boise  City,  230  U.  S. 
98, 100,  57  L.  ed.  1409, 1410,  33  Sup.  Ct. 
Rep.  1003 ;  United  States  ex  rel.  Chott  v. 
Ewing,  237  U.  S.  197,  59  L.  ed.  913,  35 
Sup.  Ct.  Rep.  571;  Alaska  Pacific  Fish- 
eries V.  Alaska,  249  U.  S.  53,  60,  Gl,  63 
L.  ed.  474,  477,  478,  39  Sup.  Ct.  Rep. 
208. 


[616]  David  Lahar  et  al..  Plaintiffs  in 
Error,  v.  United  States  of  Amerioa. 
[No.  140.] 
Error  td  circuit  court  of  appeals — crimi- 
nal case. 

In  Error  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Second  Circuit. 
See  same  case  below,  260  Fed.  561. 
Mr.  Elijah  N.  Zoline  for  plaintiffs  in 
error. 

Solicitor  General  Frierson  and  Mr. 
Henry  S.  Mitchell  for  defendant  in  error. 
December  13, 1920.  Per  Curiam :  Dis- 
missed for  want  of  jurisdiction  upon  the 
authority  of  Macfadden  v.  United  States, 
213  U.  S.  288,  53  L.  ed.  801,  29  Sup.  Ct. 
Rep.  490.  And  see  Boise  Artesian  Hot  & 
Cold  Water  Co.  v.  Boise  City,  230  U.  S. 
98, 100,  57  L,  ed.  1409,  1410,  33  Sup.  Ct. 
Rep.  1003;  United  States  ex  rel.  Chott 
V.  Ewing,  237  U.  S.  197,  59  L.  ed.  913, 
35  Sup.  Ct.  Rep.  571;  Alaska  Pacific 
Fisheries  v.  Alaska,  249  U.  S.  53,  60, 
61,  63  L.  ed.  474,  477,  478,  39  Sup.  Ct. 
Rep.  208. 


Truhak    a.    Ketchuk,    Appdlant,    v. 

Pleasant  Vallet  Coal  Compact  et  al. 

[No.  164.] 
Appeal — ^f  rom  circuit  eourt  of  appeals — 

jurisdiction  below — ^Federal  questioxL 

Appeal  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Eighth  Circuit 
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See  same  ease  below,  168  C.  C.  A«  358, 
257  Fed,  274. 

Messrs.  Charles  C.  Day  and  E.  A.  Wat- 
son for  appellant 

Messrs.  William  W.  Ray,  George  Fran- 
cis Williams,  A.  C.  Ellis,  Jr.,  and  L«  F. 
Adamson  for  appellees. 

December  13, 1920.  Per  Curiam :  Dis- 
missed for  want  of  jurisdiction  upon  the 
authority  of 

(1)  Shulthis  v.  McDougal,  225  U.  S.  561, 
568,  56  L.  ed.  1205, 1210,  32  Sup.  Ct  Rep. 
704;  Hull  V.  Burr,  234  U.  S.  712,  720, 
58  L.  ed.  1557, 1561, 34  Sup.  Ct  Rep.  892; 
Louisville  &  N.  R.  Co.  v.  Western  U. 
Teleg.  Co.  237  U.  S.  300,  302,  69  L.  ed 
965,  966,  35  Sup.  Ct.  Rep.  598;  Delaware, 
L.  &  W.  R.  Co.  V.  Yurkonis,  238  U.  S. 
439,  444,  59  L.  ed.  1397,  1400,  35  Sup. 
Ct  Rep.  902. 

(2)  Spencer  v.  Duplan  Silk  Co.  191 
U.  S.  526,  530,  48  L.  ed.  287,  290,  24 
Sup.  Ct  Rep.  174;  Devine  v.  Los  Angles, 
202  U.  8.  313,  333,  50  L.  ed.  1046,  1053, 
26  Sup.  Ct  Rep.  652;  St.  Anthony's 
Church  V.  Pennsylvania  R.  Co.  237  U.  S. 
675,  577,  578,  59  L.  ed.  1119, 1122,  1123, 
35  Sup.  Ct  Rep.  729;  Norton  v.  White- 
side, 239  U.  S.  144,  147,  60  L«  ed.  186, 
187,  36  Sup.  Ct.  Rep.  97. 


Benjamin  Horowitz  et  al.,  PlaintiiEB  in 
Error,  v.  United  States  of  Amebica. 
[No.  232.] 
Error  to  circuit  court  of  appeals — crimi- 
nal case. 

In  Error  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Second  Circuit. 
See  same  case  below,  —  C.  C.  A.  — , 
262  Fed.  48. 

Messrs.  John  J.  Fitzgerald  and  Elijah 
N.  Zoline  for  plaintiffs  in  error. 

Solicitor  General  Frierson  for  defend- 
ant in  error. 

December  13, 1920.  Per  Curiam:  Dis- 
missed for  want  of  jurisdiction  upon  the 
authority  of  Macfadden  v.  [617]  United 
States,  213  U.  S.  288,  53  L.  ed.  801,  29 
Sup.  Ct.  Rep.  490.  And  see  Boise  Arte- 
sian Hot  or  Cold  Water  Co.  v.  Boise  City, 
230  U.  S.  98,  100,  57  L.  ed.  1409,  1410, 
33  Sup.  Ct  Rep.  1003;  United  States  ex 
rel.  Chott  v.  Ewing,  237  U.  8.  197,  59  L. 
ed.  913,  35  Sup.  Ct.  Rep.  571;  Alaska 
Pacific  Fisheries  v.  Alaska,  249  U.  8.  53, 
60,  61,  63  L.  ed.  474,  477,  478,  39  Sup. 
Ct.  Rep.  208. 


UNrnED  States  of  America,  AppeUant, 
V.  Lehigh  Vallet  Bailboad  Compakt 
etaL    [No.  L] 

954  U.  6. 


1920. 


MXMORANDA  CASES. 


617,  618 


Motion  to  modify  the  deeree  of  this 
eoort 

Solicitor  General  Frierson  for  appel- 
lant. 

Mr.  Edgar  H.  Boles  for  appellees. 

December  20,  1920.    Denied. 


New  Orleaks  Dry  Dock  ft  Shipbuiuk 

nra   Compant,  Plaintiff  in   Error,  v. 

JoHK  A.  S.  Orat.     [No.  301.] 
Error  to  state  court — Federal  question. 

In  Error  to  the  Supreme  Court  of  the 
State  of  Louisiana. 

See  same  case  below,  146  La.  826,  84 
So.  109. 

Messrs.  Frederic  D.  McKeoney  and 
John  Spalding  Flannery  for  plaintiff  in 
«rror. 

Mr.  Percy  S.  Benedict  for  defendant 
in  error. 

January  3,  1921.  Per  Curiam:  Dis- 
missed for  want  of  jurisdiction  upon  the 
authority  of  §  237  of  the  Judicial  Code, 
as  amended  by  the  Act  of  September  6, 
1916  (39  Stat,  at  L.  726,  chap.  448, 
Gomp.  Stat.  §  1214,  Fed.  Stat  Anno. 
Supp.  1918,  p.  411),  §  2. 


Hekrt  Ralph  and  Mary  Thorns,  Plain- 
tiffs in  Error,  v.  Harry  W.  Howartii, 
Administrator,  etc.     [No.  132.] 
Error  to  state  court — Federal  question. 

In  Error  to  the  Supreme  Court  of  the 
State  of  Nebraska. 

Mr.  Byron  G.  Burbank  for  plaintiffs 
in  error. 

Mr.  Otto  H.  Zacek  for  defendant  in  er- 
ror. 

January  17,  1921.  Per  Curiam:  Dis- 
missed for  want  of  jurisdiction  upon  the 
authority  of  §  237  of  the  Judicial  Code, 
as  amended  by  the  Act  of  September  6, 
1916  (39  Stat,  at  L.  726,  chap.  448, 
Comp.  Stat.  §  1214,  Fed.  Stat.  Anno. 
Supp.  1918,  p.  411),  §  2;  [618]  Jett 
Bros.  Distilling  Co.  v.  Carrollton,  252  U. 
S.  1,  64  L.  ed.  421,  40  Sup.  Ct.  Rep.  255. 


Error — to  District  of  Columbia  court  of 

appeals — Federal  authority. 

In  Error  to  the  Court  of  Appeals  of 
the  District  of  Columbia. 

See  same  case  below,  49  App.  D.  C.  48, 
258  Fed.  520. 

Messrs.  Francis  W.  Clements,  H.  A. 
Ledbetter,  and  Alexander  Britton  for 
plaintiff  in  error. 

Solicitor  Qeneral  Frierson,  Assistant 
Attorneys  (General  Nebeker  and  Gamett, 
and  Mr.  H.  L.  Underwood  for  defendant 
in  error. 

January  17,  1921.  Per  Curiam:  Dis- 
missed for  want  of  jurisdiction  upon  au- 
thority of  subdivision  5  of  §  250  of  the 
Judicial  Code;  United  States  ex  rel. 
Champion  Lumber  Co.  v.  Fisher,  227  U. 
S.  445,  57  L.  ed.  591,  33  Sup.  Ct.  Rep. 
329. 


UniteA  States  of  America  ex  rel.  C. 
E.  Sykes,  Plaintiff  in  Error,  v.  John 
Barton  Payne,*  Secretary  of  the  In- 
terior.     [No.  135.] 

1  Leave  frranted  May  17,  1920,  to  sub- 
ttitate  as  defendant  in  error  John  Barton 
Fayoe,  present  Secretary  of  the  Interior, 
in  the  place  of  Franklin  K.  Lane,  former 
Secretary  thereof,  on  motion  of  counsel  for 
the  defendant  In  error. 

•a  Ij.  ed. 


Fitch,  Cornell,  &  Company,  Plaintiff 

in    Error,   v.    Atchison,    Topeka,    & 

Santa  Fb  Railway  Company.     [No. 

137.] 
Error  to  state  court — Federal  question. 

In  Error  to  the  Supreme  Court  of  the 
State  of  New  York. 

See  same  case  below,  in  supreme  court, 
170  App.  Div.  222, 155  N.  Y.  Supp.  1079 ; 
in  court  of  appeals,  226  N.  Y.  597,  123 
N.  E.  864. 

Messrs.  Harold  G.  Aron  and  Henry 
M.  Wise  for  plaintiff  in  error. 

Messrs.  Gardiner  Lathrop,  S.  T.  Bled- 
soe, and  A.  S.  H.  Bristow  for  defendant 
in  error. 

January  17,  1921.  Per  Curiam:  Dis- 
missed for  want  of  jurisdiction  upon  the 
authority  of  §  237  of  the  Judicial  Code, 
as  amended  by  the  Act  of  September  6* 
1916  (39  Stat,  at  L.  726,  chap.  448, 
Comp.  Stat.  §  1214,  Fed.  Stat.  Anno. 
Supp.  1918,  p.  411),  §  2;  Jett  Bros.  Dis- 
tilling Co.  V.  Carrollton,  252  U.  S.  1,  64 
L.  ed.  421,  40  Sup.  Ct.  Rep.  255. 


Louis  H.  Denee,  Plaintiff  in  Error,  ▼. 

Peter  Morrison.     [No.  168.] 
Error  to  state  court — Federal  question. 

In  Error  to  the  Supreme  Court  of  the 
State  of  Washington. 

See  same  case  below,  95  Wash.  76,  163 
Pac.  382. 

Mr.  Fred  B.   Morrill  for  plaintiff  in 
error. 

Messrs.  Reese  H.  Voorhees  and  F.  T. 
Post  for  defendant  in  error. 

January  17,  1921.    Per  Curiam:     Dis- 
missed  for  want  of  jurisdictibn  upon  the 
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8U,  an                   SUPBSHE  OODBT  OF  TBS  UNITED  STATES.              Oor.  Taut, 

uthorit7  [B19]  of  9  237  of  tba  Jadieial  Error  to  Btata  court — Federftl  qiuBtion. 

Code,  as  Bmeaded  by  the  Act  of  Septon-  In  Error  to  the  Supreme  Court  <rf  tfaa 

ber  6,  1916   (39  Stat,  at  L.  726,  diap.  State  of  Iowa. 

448,  Comp.  Stat.  §  1214,  Fed.  SUt.  Anno.  See  same  case  below,  186  Iowa,  1038, 

Snpp.  1918,  p.  411),  S  2;  Jett  Broe.  Die-  170  N.  W.  289. 

tilling  Co.  V.  Carrollton,  252  U.  8.  1,  64  Mr.    W.   D.   Milligan   for   plaintiff  in 

L.  ed.  421,  40  Sup.  Ct.  Rep.  255.  error. 

Messrs.   Horace  M.   Havner,  Freonu 
C.  Davidson,  and  Charles  W.  Lyon  for 

Ex  PABTi:  In  the  Kaotbr  or  thb  Cmr  defendant  in  error. 

OT  Dallas,  Petitioner.     [No.  — ,  Orig-  Juraary  24,  1921.    Per  Cnnam:    Dm- 

jn^]  1  missed  for  want  of  jarisdietion  upon  an- 
Motion  for  leave  to  file  a  petition  for   thority  of  J  237  of  the  Judicial  Cod.^  m 

a  Writ  of  Mandamus  herein.  f?,?"^^^.''?  ^^^   ^"1   '^U'^P^^  S' 

Messn.  James  J.  Collins,  Joseph  Man-  JB16    (39    Stat,    at    L.    726,   chap.    448, 

son    McCormiek,    and    Francia    Marion  2*"»P-    ^tat.    §    1214    Fed.    Stat.    Anno. 

Etheridge  for  petitioner.  .  Supp.  1918,  p   411)    §  2;  Jett  Broa.  Dia- 

No  appearance  for  respondent.  J^°K  Co-  '■  ^S™"!?"'  252  U.  8.  1,  04 

Janui^  17,  1921.    Denied.  ^  «>■  ^^1,  40  Sup.  Ct.  Rep.  25l>. 


Ex  pakte:   In  the  Matteb  ot  Hussein  Uaogis   Hakjo,    Appellant,   v.    W.    A. 

Lurn    Bet,   Master,   etc..    Petitioner.       Kukklx,  Prairie  Oil  &  Qas  Company, 

[No.  — ,  Original.]  et  al.     [No.  160.] 

Motion  for  leave  to  file  a  petition  for  Appeal — from  circuit  court  of  appeals — 
Writs  of  Prohibition  and/or  Mandamus       iriToIous  Federal  question.  . 
herein.  .  Appeal  from  the  United  States  Cirsnit 

Messrs.  William  A.  Pnrrington,  Frank  Court  of  Appeals  for  the  Eighth  Cir- 

J.  McConnell,  and  John  M.  Woolaey  for  cuit. 
petitioner.  See  same  case  below,  IGS  C.  C.  A.  38, 

Mo  appearance  for  respondent.  256  Fed.  644. 

January  17,  1921.    Denied.  Mr.  Lewis  C.  Lawson  for  i.ppellant. 

Messrs.   Preston    C.   West   and   A.  A. 

Davidson  for  appellees. 
Charles  S.  Sickel,  Plaintiff  in  Error,      J""?*?  24,  1921.    Per  Curiam:    I>»- 

V.  The  Commohwealth  of  Vihginia.  ""ssed    for   want   of  jurisdiction    apoo 

FNo  1451  authority  of  iarrell  v.  O'Brien   (O'Cal- 

Ei^rto  state  court-Federal  question.  \^^V>  r^P'^J^^^l^^?  "*  ^-  89'  I"!;" 

In  Error  to  the  Supreme  Court  of  Ap-  L,  ed.  101,  107    2j  bap.  Ct.  Rep    727; 

peals  of  the  State  of  Virginia.  Empire  Stae-Idaho  Mm    A  Developmg 

See  same  case  below,  124  Va.  821,  97  Co.  j.  Haniey    205  U.  S.  225    23?^  51 

8   E   783,  99  S.  E.  678.  ^-  ^^-  '^9,  782,  27  Sup.  Ct.  Rep.  478; 

Messn.  David   H.   Leake  and   Walter  Goodrich  v.  Ferris^  214  U.  S.  71,  79.  53 

Leake  for  plaintiff  [620]  in  error.  L.  ed.  914,  917,  29  Sup.  Ct.  Rep    ESO-, 

Messrs.  John  R.  Saunders  and  J.  D.  ^oop  v.  Ulysaes  Land  Co.  237  U.  S.  5S0. 

Hank,  Jr.,  for  defendant  in  error.  583,  59  I.  ed.  112^  1128,  35  Sup.  Ct 

January  24,  1921.     Per  Curiam:    Dia-  Bep-  ^39;   United  Surety  Co.  v.  AlM^ 

missed    for    want    of   jurisdiction    upon  '"«i   Fruit  Product  Co    238  U.  8.  1«, 

authority    of    Murdock    V.    Memphis,    20  "2,  59  U  ed.  1238,  1239    35  Sup.   ft. 

WaU.  590,  22  L-ed.  429;  Rosa  V.  GreKon,  Rep.   828;   ougarman   v.   United   Statsa, 

227  U.  S.  150,  164,  57  I^  ed.  458,  464T  33  249  U.  S.  182,  184.  63  L.  ed.  550,  551, 

Sup.    Ct.    Rep.    220,    Ann.    Cas.    1914C,  ^  Sup.  Ct.  Rep.  191;  Berkman  v.  Unit- 

224;  Southern  P.  Co.  v.  Schuyler.  227  D.  «d  Siat«,  2a0  U.  S    114    118    63  U  ed. 

8.  601.  610,  57  L.  ed.  662,  668,  43  L.R.A.  877,  884,  39  Sup.  CL  Rep    411;    Pied^ 

(NS.)   Ml,  33  Sup.  Ct.  Rep.  277;  En-  mfnt  Power  ft  Light  Co.  v.  Graham,  2SS 

lerprise    Mk.    Dist.    v.    Famera    Mut.  U.  S.  193,  64  L.  ed.  855,  40  Sup.  Ct 

Canal  Co.  243  U.  S.  157,  164,  81  L.  ed.  R«P-  *53. 

644,  648,  37  Sup.  Ct.  Rep.  318.  

Qbkat    Nobthern    RatLWAT    CouPAVT, 
Loms  F.  Naqhl,  Platntifl  in  Error,  v.       Plaintiff  in  Error,  v.   The   Cm  OV 

Thi  State  or  Iowa.    [No.  160.1  UimiUFOua.     [No.  163.] 
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IttO. 


UEHORANOA  CASES. 


*w~*a 


Error  to  stats  court — Federal  question. 

In  Error  to  the  Snpreme  Court  of  the 
8tat«  of  Minuesota. 

See  same  case  below,  142  Minn.  308, 
172  N.  W.  135. 

Messrs.  E.  C.  Lindley,  M.  L.  Country- 
inan,  and  J.  O.  P,  Wheelwright  for 
plaintiff  in  error. 

Messrs.  Charles  D.  Qould  and  Richard 
S.  Wiggin  for  defendant  in  error, 

[621]  January  24,  1021.  Per  Curi- 
Am:  Dismissed  for  want  of  jurisdiction 
upon  authority  of  g  237  of  the  Judicial 
<7i>de,  as  amended  liy  the  Act  of  Septem- 
l>er  6,  igi6  (39  Stat,  at  L.  726,  chap. 
■448,  Comp.  Stat.  S  1214,  Fed.  Stat.  Anno. 
Siipp.  1918,  p.  411),  g  2;  Jett  Bros.  Dis- 
■tilling  Co.  V.  Carrollton,  252  U.  8.  1,  64 
X.  ed.  421,  40  Sup.  Ct.  Rep.  255. 


729;  Loniaville  A  N.  R.  Co.  v.  Western 
U.  Teleg.  Co.  237  U.  S.  300,  302,  59  L.  ed. 
S85,  966,  36  Sup.  Ct.  Rep.  598;  Del- 
aware, L.  ft  W.  R.  Co.  T.  TnrkoniB,  238 
U.  S.  439,  444,  59  L.  ed.  1397,  1400,  35 
Sup.  Ct.  B«p.  902. 


Herbert  L.  Hildrkth,  Petitioner,  v.  Jw 

M.  M.18T0RA8.     [No.  333.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeab 
for  the  Ninth  Circuit. 

See  same  ease  below,  —  C.  C.  A.  — , 
263  Fed.  571, 

Messrs.  Frederic  D.  McKenney  and 
Qeorge  P.  Dike  for  petitioner. 

No  appearance  for  respondent. 

October  11,  1920.     Granted. 


^Sanger     Brothers,     a     Copartnership, 
etc.,     Plaintiffs     in     Error,     v,     Emilt 
HuNsucKER  et  al.     [No.  170.] 
Irror  lo  state  court — Federal  question. 

In  Error  to  the  Court  of  Civil  Ap- 
peals, Second  Supreme  Judicial  District 
•-if  the  State  of  Texas. 

See  same  case  below,  —  Tex.  Civ.  App. 
— ,  212  S.  W.  514. 

Mr.  Henry  C.  Coke  for  plaintiffs  in 
«rror. 

No  appcaran(»  for  defendants  in  er- 

January  24,  1921.  Per  Curiam:  Dia- 
anissed  for  want  of  juriadiction  upon 
authority  of  g  237  of  the  Judicial  Code, 
«s  amended  by  the  Act  of  September  6, 
11916  (39  Stat,  at  L.  726,  chap.  448, 
Comp.  Stat.  §  1214,  Fed.  Stat.  Anno. 
€upp.  1918,  p.  411),  §  2;  Jett  Bros.  Dis- 
tilLng  Co.  V.  Carrollton,  252  U.  S.  1,  64 
1*  ed.  421,  40  Sup.  Ct.  Rep.  255. 


JoHK  W.  Seaman  et  al..  Appellants,  v. 

Samuel  W.  Adler.     [No.  647.] 
Appeal — from  circuit  court  of  appeals — 

Federal  question. 

Appeal  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Eighth  Circuit. 

See  same  case  below,  —  CCA.  — , 
266  Fed.  828. 

Mr.  W.  J.  Hughes  for  appellants. 

Mr.  Edw.  W.  Foristel  for  appellea 

January  24,  1921.  Per  Curiam :  Dis- 
missed for  want  of  Jurisdiction  upon 
the  authority  of  Hull  v.  Burr,  234  U.  S. 
712,  720,  58  L.  ed.  1557,  1561,  34  Sup. 
Ct.  Rep.  S'J2;  St.  Anthony's  Church  v. 
Pennsylvania  R.  Co.  237  U.  S.  575,  577, 
Sft  L.  ed.  1119,  1122,  35  Sup.  Ct.  Rep. 
<S  L.  ed. 


First  National  Bank  or  Jasper, 
Florida,  Petitioner,  v.  State  Bank  of 
Roue,  Georgia  [No.  371] ;  and  First 
National  Bank  of  Jasper,  Florida, 
Petitioner,  v.  First  National  Bane  of 
Rome,  QEORfiiA  [No.  372]. 
Petition  for  Writs  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Fifth  Circuit. 

See  same  case  below,  —  C.  C.  A,  — , 
264  Fed.  83. 

Mr.   William  Wade  Hampton  for  pe- 
titioner. 

Mr.  Heniy  C.  Clark  for  respondents. 
October  11, 1020.    Granted. 


Bank  op  Jasper,  Petitioner,  v.  First  Na- 
tional Bank  or  Roue,  Giuroia  [No. 
383];  and  Bank  of  Jasper,  Petitioner, 
V,  State  Bank  of  Roice,  Georcu  [No. 
384]. 
Petition  for  Writs  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals 

for  the  Fifth  Circuit. 

See  same  case  below,  —  C.  C.  A.  — , 

264  Fed.  88. 

Mr.  F.  P.  Fleming  for  petitioner, 
Mr.  Henry  C  Clark  for  respondents. 
October  11,  1920.    Granted. 


Gertrude  M.  Reed,  Administratrii  of  the 
Estate  of  Leo  C  Reed,  Deceased,  Pe- 
titioner, V.  DiREcrroR  General  of  Rail- 
roads, United  States  [623]  Railroad 
Administration,    Operating    Philadel- 

fhia  &  Reading  Railroad.  [No.  387.] 
etition  for  a  Writ  of  Certiorari  to  the 
Supreme  Court  of  the  State  at  Pennsyl- 
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SUPREME  COURT  OF  THE  UNITED  STATES. 


OoT.  Tbm, 


See  same  case  below,  267  Pa.  86,  110 
AU.  254. 

Mr.  Frederick  S.  Tyler  for  petitioner. 

Mr.  William  Clarke  Mason  for  re- 
spondent. 

October  11,  1920.     Granted. 


John  Gooch,  Jr.,  Petitioner,  v.  Oregon 

Short  Line  Railroad  Company.    [No 

412.] 

Petition  for  a  Writ  of  Certiorari  to  tbe 
United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

See  same  case  below,  —  C.  C.  A.  — , 
264  Fed.  664. 

Mr.  J.  H.  Peterson  for  petitioner. 

Mr.  George  H.  Smith  for  respondent. 

October  11,  1920.     Granted.  - 


United  States,  Petitioner,  y.  M.  Rice  & 

Company  et  al.    [No.  462.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Court  of  Customs  Appeals. 

The  Attorney  General  for  petitioner. 

No  appearance  for  respondents. 

October  11,  1920.    Granted. 


White  Oak  Transportation  Company, 
Petitioner,  v.  Boston,  Cape  Cod,  &  New 
York  Canal  Company.    [No.  467.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals 

for  the  First  Circuit. 

See  same  case  below,  first  appeal,  — 

C.  C.  A.  — ,  265  Fed.  538 ;  second  appeal, 

—  C.  C.  A.  —,  267  Fed.  176. 
Mr.  Edward  E.  Blodgett  for  petitioner. 
Messrs.  William  R.  Sears  and  Samuel 

Park  for  respondent. 
October  11, 1920.    Granted. 


Northern  Coal  Company,  Petitioner,  v. 

Boston,  Cape  Cod,  &  New  York  Canal 

Company.    [No.  487.1 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  [624] 
Appeals  for  the  First  Circuit. 

Mr.  John  G.  Palfrey  for  petitioner. 

Mr.  William  R.  Sears  for  respondent 

October  11, 1920.    Granted. 


PuiiLMAN  Company,  Petitioner,  v.  State 
Industrlal  Commission.    [No.  469.] 
Petition  for  a  Writ  of  Certiorari  to  the 
Supreme  Court,  Appellate  Divisio^  Third 
Department,  of  the  Stat^of  New  zork. 
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Messrs.  Maurice  C.  Spratt  and  H.  Pies- 
oott  Gatley  for  petitioner. 
Mr.  E.  Clarence  Aiken  for  respondent. 
October  11, 1920.    Granted. 


Western  Union  Telegraph  Company, 
Petitioner,  v.  Esteve  Brothers  db  Com- 
pany.   [No.  491.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals 

for  the  Fifth  Circuit. 

See  same  case  below,  —  CCA.  — ^ 

268  Fed.  22. 
Messrs.  Rush  Taggart,  W.  B.  Spencer, 

Joseph  P.  Egan,  and  Francis  R.  Stark 

for  petitioner. 
No  brief  was  filed  for  respondent. 
October  18, 1920.    Granted. 


Edward    S.     Atwater,    Petitioner,     ▼. 

Stephen  G.  Guernsey  et  al.,  Trustees, 

etc.,  et  al.    [No.  511.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Second  Circuit. 

See  same  case  below,  —  CCA.  — . 
266  Fed.  278. 

Mr.  Abram  J.  Rose  fdr  petitioner. 

Mr.  R.  Dulaney  Whiting  for  respond- 
ents. 

October  18,  1920.     Granted. 


Union    Tool    Company,    Petitioner,    ▼. 

Elihu  C  Wilson.    [No.  521.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

See  same  case  below,  —  CCA.  — • 
265  Fed.  669. 

Messrs.  A.  V.  Andrews,  Frederick  S. 
Lyon,  William  K  White,  and  MelviUe 
Church  for  petitioner. 

Messrs.  A.  Benton  Wilson  and  Francis 
W.  Clements  for  respondent. 

October  18,  1920.    Granted. 


[d25]  First  National  Bank  of  Gulp- 
port,  Mississippi,  Petitioner,  v.  Wirt 
Adams,  Revenue  Agent,  etc  [No. 
541.] 

Petition  for  a  Writ  of  Certiorari  to  the 
Supreme  Court  of  the  State  of  Missis- 
sippi. 

See  same  case  below,  on  various  ap- 
peals, 108  Miss.  346,  67  So.  407;  116 

954  V.  8. 
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Miss,  460,  77  So.  195,  —  Miss.  — ,  84  So. 
707;  123  Miss.  279,  85  So.  308. 

Mr.  William  H.  Watkins  for  petitioner. 

No  appearance  for  respondent. 

October  25, 1920.    Granted. 


Ephraih   Ledereb,    Collector,   etc.,   Pe- 
titioner, V.  Alexander  J.  Stockton, 
Sole  Surviving  Trustee.     [No.  543.] 
Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Third  Circuit. 

See  same  case  below,  —  CCA.  — , 
286  Fed.  676. 

Solicitor    General    Frierson    for    pe- 
titioner. 

No  brief  was  filed  for  respondent. 
October  25,  1920.    Granted. 


Texas  Company,  Petitioner,  v.  Hogarth 
Shippino  Corporation,  Limited,  Own- 
er, etc.,  et  al.     [No.  555.] 
Petition  for  a  Writ  of  Certiorari  to  the 

-United  States  Circuit  Court  of  Appeals 

for  the  Second  Circuit. 

See  same  case  below,  —  C  C  A.  — , 

267  Fed.  1023. 
Mr.  John  W.  Qriflfin  for  petitioner. 
Mr.  John  M.  Woolsey  for  respondents. 
October  25,  1920.    Granted. 


Chicago  &  Northwestern  Railwat 
COMPANT,  Petitioner,  v.  C.  C.  Whit- 
NACK  Produce  Company.  [No.  570.] 
Petition  for  a  Writ  of  Certiorari  to  the 

Supreme  Court  of  the  State  of  Nebraska. 
See  same  case  below,  104  Neb.  587, 

178  N.  W.  177. 
Messrs.  Wymer  Dressier  and  Thomas 

P.  Littlepage  for  petitioner. 
No  appearance  for  respondent. 
October  25,  1920.    Granted. 


Elliott    Frederick,    Trustee,    etc.,    v. 

Fidelity    Mutual    Life    Insurance 

Company    of    Philadelphia.       [No. 

547.] 

Petition  for  a  Writ  of  Certiorari  to  the 
Superior  Court  of  the  State  of  Pennsyl- 
rania. 

Mr.  Lowrie  C  Barton  for  petitioner. 

No  appearance  for  respondent. 

[606]  October  25,  1920.    Granted. 
M  It.  ed. 


Commissioners  of  Road  Improvement 
District  No.  2,  etc.,  Petitioners,  v.  St. 
Louis  Southwestern  Railway  Com- 
pany.   [No.  552.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals 

for  the  Eighth  Circuit. 
See  same  case  below,  —  C.  C  A.  — , 

265  Fed.  524. 
Mr.  Henry  Moore,  Jr.,  for  petitioners. 
No  appearance  for  respondent. 
October  25,  1920.    Granted. 


James  J.  Rafferty,  Collector  of  Inter- 
nal   Revenue    for    the    Philippine    Is- 
lands, Petitioner,  v.   Smith,  Bell,  & 
Company,  Limited.     [No.  544.] 
Petition  for  a  Writ  of  Certiorari  to 
the  Supreme  Court  of  the  Philippine  Is- 
lands. 
Mr.  Charles  Marvin  for  petitioner. 
Mr.  Clarence  B.  Miller  for  respondent. 
November  15,  1920.    Granted. 


James  J.  Rafferty,  CoIIoctor  of  Inter- 
nal Revenue  for  the  Philippine  Is- 
lands, Petitioner,  v.  Compania  Gen- 
eral DE  Tabacos  de  Filipinas. 
[No.  548.] 

Petition  for  a  Writ  of  Certiorari  to 
the  Supreme  Court  of  the  Philippine  Is- 
lands. 
Mr.  Charles  Marvin  for  petitioner. 
Mr.  Clarence  B.  Miller  for  respondent. 
November  15,  1920.     Granted. 


James  J.  Rafferty,  Collector  of  Inter- 
nal   Revenue    for    the    Philippine    Is- 
lands, Petitioner,  v.   Visa y an  Refin- 
ing Company.     [No.  553.] 
Petition  for  a  [627]  Writ  of  Certio- 
rari to  the  Supreme  Court  of  the  Philip- 
pine Islands. 
Mr.  Charles  Marvin  for  petitioner. 
Mr.  Clarence  B.  Miller  for  respondent. 
November  15,  1920.    Granted. 


First  National  Bank  of  Aiken,  Peti- 
tioner, V.  J.  L.  Mott  Iron   Works. 
[No.  594.] 
Petition   for  a  Writ  of  Certiorari  to 

the  Supreme  Court  of  the  State  of  South 

Carolina. 
See  same  case  below,  —  S.  C.  — ,  103 

S.  E.  783. 
Mr.  William  S.  Nelson  for  petitioner. 
Mr.  D:  S.  Henderson  for  respondent. 
November  22,  1920.    Granted. 
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PAoino  Mail  Steamship  Compakt,  Pe- 
titioneri  v.  J.  Luoas.     [No.  595.] 
Petition  for  a  Writ  of  Certiorari  to 
the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit. 

See  same  case  below,  —  C.  G.  A.  — , 
264  Fed.  938. 

Mr.  Charles  J.  Heggerty  for  petition- 
er. 

Mr.   Frederick   Clayton   Peterson   for 
respondent. 
November  22,  1920.    Granted. 


United  Zinc  &  Chemical  Company,  Pe- 
titioner, V.  Van  Britt  and  Susie  Britt. 
[No.  603.] 

Petition  for  a  Writ  of  Certiorari  to 
the  United  States  Circuit  Court  of  Ap- 
peals for  the  Eighth  Circuit. 

See  same  case  below,  —  A.L.R.  — ,  — 
C.  C.  A.  — ,  264  Fed.  785. 
Mr.  Hmry  D.  Ashley  for  petitioner. 
No  appearance  for  respondents. 
November  22,   1920.     Granted. 


Arthur  J.  Dahn,  Petitioner,  v.  Walker 
O.  HiNBS,^  Director  General  of  Rail- 
roads.   [No.  605.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuif  Court  of  Appeals 

for  the  Eighth  Circuit. 

See  same  case  below,  —  CCA.  — , 

267  Fed.  105. 
Messrs.   Walter   C.    Clephane   and   J. 

Wilmer  Latimer  for  petitioner. 
No  appearance  for  respondent. 
December  6, 1920.    Granted. 


[628]    Oregon-Washington   Railroad 

ft  Navigation  Company,  Petitioner,  v. 

J.  B.  McGinn.    [No.  617.] 

Petition  for  a  Writ  of  Certiorari  to 
the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit. 

See  same  case  below,  —  C.  C.  A.  — , 
266  Fed.  81. 

Messrs.  A.  C.  Spencer,  C.  E.  Coehran, 
and  John  F.  Reilly  for  petitioner. 

Mr.  R.  L.  Edmiston  for  respondent. 

December  13,  1920.    Granted. 

1  Substitution  of  John  Barton  Payne,  as 
Director  General  of  Railroads,  in  place  of 
Walker  D.  Hines,  ^esisned,  as  the  party 
respondent  herein,  oraered  January  24, 
19Sfl,  on  motion  of  Mr.  Walter  C.  Clephine, 
in  that  behalf. 


WiLUAM  R.  Castle  et  al.,  Trustees,  etc., 

Petitioners,  v.  Julia  White  Castle. 

[No.  629.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

See  same  case  below,  —  C.  C.  A.  — , 
267  Fed.  621. 

Mr.  A.  G.  M.  Robertson  for  petitioners. 

No  appearance  for  respondent. 

December  13,  1920.    Granted. 


Ng  Fung  Ho,  Otherwise  known  as  Ung 
Kip,  et  al.,  Petitioners,  v.  Edward 
White,  As  Commissioner  of  Immigra- 
tion for  the  Port  of  San  Francisco. 
[No.  635.1 

Petition  for  a  Writ  of  Certiorari  to 
the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit. 

See  same  case  below,  —  C.  C.  A.  — , 
266  Fed.  765. 
Mr.  Jackson  H.  Ralston  for  petitioners. 
No  appearance  for  respondent. 
December  13,  1920.    Granted. 


Carlisle  Packing  Company,  Petitioner, 
V.  Ole  Sandanger.     [No.  672.] 
Petition  for  a  Writ  of  Certiorari   to 
the  Supreme  Court  of  the  State  of  Wash- 
ington. 

See  same  case  below,  112  Wash.  480, 
192  Pac.  1005. 

Messrs.  James  A.  Kerr,  Evan  S.  Mc- 
Cord,  and  J.  Harry  Covington  for  peti- 
tioner. 
January  24,  1921.     Granted. 


Gordon  L.  Dutcher,  Petitioner,  v.  Louis 

N.  Sanders.    [No.  319.] 

Petition  for  a  Writ  of  Certiorari  to  the 
District  Court  of  Appeal,  Third  District, 
of  the  State  of  California. 

See  same  case  below,  —  Cal.  App.  — ^ 
187  Pac.  51. 

Messrs.  Marvin  W.  Conkling  and 
Charles  R.  Pierce  for  petitioner. 

Mr.  Thomas  0.  Toland  for  respondent. 

October  11>  1920.    Denied. 


RoSANNA    McDouGALL,    Administratrix, 
etc..  Petitioner,  v.  Atchison,  Topika, 
ft  Santa  Fb  Railwat  Company.    [No. 
328.] 
Petition  for  a  Writ  of  Certiorari  to  the 

Supreme  Court^f  the  State  of  Kanaas. 
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See  same  case  below,  106  Kan.  135, 186 
Pm;.  1028. 
Mr.  L.  W.  Keplinger  for  petitioner. 
October  11, 1920.    Denied. 


Virginian  Railway  Company,  Petitioner, 

V.  A.  L.  Mills,  Administrator,  etc.   [No. 

336.] 

Petition  for  a  Writ  of  Certiorari  to  the 
Supreme  Court  of  Appeals  of  the  State 
of  West  Virginia. 

See  same  case  below,  85  W.  Va.  729, 
102  S.  E.  604. 

Messrs.  Harry  T.  Hall  and  G.  A.  Wing- 
field  for  petitioner. 

No  appearance  for  respondent. 

October  11,  1920.    Denied. 


Grand  Trunk  Western  Railway  Com- 
pany, Petitioner,  v.  Mahlon  H.  Win- 
get,  etc.    [No.  343.] 
Petition  [630]  for  a  Writ  of  Certio- 
rari to  the  Supreme  Coart  of  the  State 
of  Michigan. 

See  same  case  below,  210  Mich.  100, 
177  N.  W.  273. 
Mr.  James  L.  Parrish  for  petitioner. 
Mr.  John  D.  Mackay  for  respondent 
October  11, 1920.    Denied. 


Henry    Ching,    Petitioner,    v.    Unitbd 
States  op  America.    [No.  351.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals 

for  the  Ninth  Circuit. 
See  same  case  below,  —  C.  C.  A.  — , 

264  Fed.  639. 
Mr.  Asa  Y.  Call  for  petitioner. 
Assistant  Attorney  General  Stewart  and 

lir.  William  C.  Herron  for  respondent. 
October  11,  1920.    Denied. 


ftuNK  Moore  et  al.,  Petitioners,  v.  State 

OF  Arkansas.     [No.  360.] 

Petition  for  a  Writ  of  Certiorari  to  the 
Supreme  Court  of  the  State  of  Arkansas. 

See  sfrme  case  below,  143  Ark.  158,  220 
8.  W.  308. 

Messrs.  £.  L.  McHaney  and  Scipio  A. 
Jones  for  petitioners. 

No  appearance  for  respondent. 

October  11, 1920.    Denied. 
•ft  Ii.  ed« 


Frank  Hioks,  Petitioner,  v.  State  of 

Arkansas.    [No.  361.] 

Petition  for  a  Writ  of  Certiorari  to  the 
Supreme  Court  of  the  State  of  Arkansas. 

See  same  case  below,  143  Ark.  158,  220 
S.  W.  308. 

Messrs.  E.'L.  McHaney  and  Scipio  A. 
Jones  for  petitioner. 

No  appearance  for  respondent. 

October  11,  1920.    Denied. 


Isaac  S.  Dement  et  al..  Petitioner,  v. 

Jambs  T.  Newton,   Commissioner  of 

Patents.     [No.  368.] 

Petition  for  a  Writ  of  Certiorari  to  the 
Court  of  Appeals  of  the  District  of. 
Columbia. 

See  same  case  below,  —  App.  D.  C. 
— ,  263  Fed.  813. 

Mr.  Reeve  Lewis  for  petitioners. 

The  Solicitor  General,  Assistant  Attor- 
ney General  Frierson,  and  Mr.  J.  F.  H. 
Mothershead  for  respondent. 

October  11, 1920.    Denied. 


[631]  Jesse  S.  Phillips  et  al.,  Receiv- 
ers,   etc..    Petitioners,   v.    Noel    Con- 
struction Company  et  al.     [No.  373.] 
Petition  for  a  Writ  of  Certiorari  to  the 
Court  of  Appeals  of  the  District  of  Co- 
lumbia. 

See  same  case  below,  —  App.  D.  C. 
— ,  266  Fed.  603. 

Mr.  Chapman  W.  Maupin  for  petition- 
ers. 
No  appearance  for  respondents. 
October  11,  1920.    Denied. 


People  of  the  State  op  New  York,  Pe- 
titioner, V.  Hudson  River  Connecting 
Railroad  Corporation.     [No.  380.] 
Petition  for  a  Writ  of  Certiorari  to  the 

Supreme  Court  of  the  State  of  New  York. 
See  same  case  below,  in  supreme  court, 

186  App.  Div.  602,  174  N.  Y.  Supp.  754; 

in  court  of  appeals,  228  N.  Y.  203,  126 

N.  E.  801. 
Mr.  Claude  T.  Dawes  for  petitioner. 
Mr.  Robert  E.  Whalen  for  respondent 
October  11,  1920.    Denied. 


Erie  Railroad  Cohpant,  Petitioner,  v. 
Mat  Pink  net,  Administratrix,  etc. 
[No.  382.] 
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Petition  for  a  Writ  of  Certiorari  to  the 
Supreme  Court  of  the  State  of  Pennsyl- 
vania. 

See  same  case  below,  266  Pa.  566,  109 
Atl.  700. 

Mr.  Henry  A.  Knapp  for  petitioner. 

Mr.  Chester  A.  Qarratt  for  respondent. 

October  11,  1920.    Denied. 


Speed    Mankin,    Petitioner,    v.    James 

Bartley.     [No.  385.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Fourth  Circuit. 

See  same  case  below,  —  C.  C.  A.  — , 
266  Fed.  466. 

Mr.  S.  H.  Sutherland  for  petitioner. 

No  appearance  for  respondent. 

October  II,  1920.    Denied. 


Speed  Mankin,  Petitioner,  v.  G.  C.  San- 

DERS.     [No.  386.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Fourth  Circuit. 

See  same  case  below,  —  C.  C.  A.  — , 
266  Fed.  466. 

Mr.  S.  H.  Sutherland  for  petitioner. 

No  appearance  for  respondent. 

October  11, 1920.    Denied. 


[682]  Newlin  Haines  Company,  Peti- 
tioner, V.  Edward  E.  Grosscup,  Trus- 
tee, etc.     [No.  390.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Third  Circuit. 

Mr.  Edward  L.  Katzenbach  for  peti- 
tioner. 

Messrs.  Nathan  Bilder  and  David  H. 
Bilder  for  respondent. 
October  11, 1920.    Denied. 


Kansas  City  Motion  Picture  Machine 
Operators,  Local  No.  170,  et  al.,  Plain- 
tiffs in  Error,  v.  John  E.  Hughes  et 
al.,  etc.    [No.  403.] 

Petition  for  a  Writ  of  Certiorari  here- 
in. 

See  same  case  below,  282  Mo.  304,  221 
S.  W.  95. 

Messrs.  William  J.  Hughes  and  Joseph 
W.  Folk  for  plaintiffs  in  error. 
October  11, 1920.    Denied. 
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Jakes  F.  Bishop,  Administrator,  etc.,  Pe« 
titioner,  v.  Frederick  A.  Delano  et  id.. 
Receivers  of  the  Wabash  Railroad  Com- 
pany.    [No.  404.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals 

for  the  Seventh  Circuit. 
See  same  case  below,  —  0.  C.  A.  — , 

265  Fed.  263. 
Mr.  Fred  W.  Bentley  for  petitioner. 
Messrs.   Frederic     D.   McKenney   and 

William  Sherman  Hay  for  respondents 
October  11,  1920.    Denied. 


S.  Nakano,  Petitioner,  v.  Unictd  Statbs 

OF  America.     [No.  411.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

See  same  case  below,  —  C.  C.  A.  — , 
262  Fed.  761. 

Messrs.  Marshall  B.  Woodworth  and 
Charles  R.  Pierce  for  petitioner. 

The  Solicitor  General  and  Assistant  At- 
torney General  Stewart  for  respondent. 

October  11,  1920.    Denied. 


Louis  Singer,  Doing  Business  as  L.  Sin- 
ger Produce   Company,  Petitioner,   v. 
American   Express   Company.     [No. 
414.] 
Petition  for  a  Writ  of  Certiorari  to  the 

Kansas  City  Court  of  Appeals  of   the 

State  of  Missouri. 
See  same  case  below,  203  Mo.  App. 

158,  219  S.  W.  662. 
Mr.  Albert  S.  Marley  for  petitioner. 
Mr.  Cyrus  Crane  for  respondent. 
[633]  October  11,  1920.    Denied. 


Benjamin  C.  Allen,  on  Behalf  of  Him- 
self, etc.,  Petitioner,  v.  Philadelphia 
Company  et  al.     [No.  415.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals 

for  the  Third  Circuit. 
See  same  case  below,  —  C.  C.  A.  ^, 

265  Fed.  817. 
Messrs.     Qeorge     Wharton    .Pepper, 

Thomas  Patterson,  Robert  Woods  Satton, 

and  H.  F.  Stambaugh  for  petitioner. 
Messrs.  Edwin  W.  Smith  and  (}eorg« 

B.  Qordon  for  respondents. 
October  11. 1920.    Denied. 
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Lnc  Chait,  Petitioner,  v.  Edward  WhitB; 

as  Ck^mmiasioner  of  Immigration  for  the 

Port  of  San  FranciBco.     [No.  416.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

See  same  case  below,  —  C.  C.  A.  — , 
262  Fed.  762. 

Messrs.  Jackson  H.  Ralston  and  George 
W.  Holt  for  petitioner. 

Assistant  Attorney  (General  Stewart 
and  Mr.  Harry  S.  Ridgely  for  respondent. 

October  11,  1920.    Denied. 


Du  PoNT  Engineering  Cohpant,  Peti- 
tioner, V.   EVANSVILLB   ICB   &   STORAGE 
COMPANT.     [No.  423.] 
Petition  for  a  Writ  of  Certiorari  to  the 

Supreme  Court  of  the  State  of  Tennes- 


Mr.  Thomas  J.  Tyne  for  petitioner. 
Mr.  W.  K.  McAlister  for  respondent. 
October  11,  1920.    Denied. 


W.  R.  Felker  et  al.,  etc.,  Petitioners,  v. 

Southern  Trust  Company,  as  Trus- 
tees, etc.,  et  al.     [No.  428.] 

[684]  Petition  for  a  Writ  of  Certio- 
rari  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Eighth  Circuit. 

See  same  case  below,  —  C.  C.  A.  — , 
264  Fed.  798. 

Mr.  Dick  Rice  for  petitioners. 

Messrs.  G.  B.  Rose,  W.  E.  Hemingway, 
D.  H.  Cantrell,  and  J.  F.  Loughborough 
for  respondents. 

October  11,  1920.    Denied. 


Pasqualb  Ciapirdini,  Petitioner,  v.  Unit- 
ed States  of  America.     [No.  431.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals 

for  the  Fourth  Circuit. 

See  same  case  below,  —  CCA.  — , 

266  Fed.  471. 
Mr.  A.  B.  Quinton  for  petitioner. 
The  Solicitor  General  for  respondent. 
October  11,  1920.    Denied. 


Seton  C  Bens,  Petitioner,  v.  James  M. 

Power,    United    States    Marshal,    etc. 

[No.  432.] 

Petition  for  a  Writ  of  Certiorari  to  the 
Unitul  States  Circuit  Court  of  Appeals 
for  the  Second  Circuit. 

See  same  case  belowi  —  C.  C  A.  — , 
266  Fed.  152. 
•ft  Ik  ed. 


Mr.  George  R.  Rubin  for  petitioner. 
The  Solicitor  General  for  respcmdent. 
October  11,  1920.    Denied. 


Mrs.  Camilla  Davis  Putnam,  Widow, 

etc.,  et  al..  Petitioners,  v.  Mrs.  Louise 

Stone  Borst.     [No.  436.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Fifth  Circuit. 

See  same  case  below,  —  C  C  A.  — , 
264  Fed.  761. 

Mr.  Edwin  T.  Merrick  for  petitioners. 

Messrs.  D.  B.  H.  Chaffe  and  £.  J.  Bow- 
ers for  respondent. 

October  11, 1920.    Denied. 


Fred  Blackstock,  Petitioner,  ▼.  Unitbd 
States  op  America.    [No.  437.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals 

for  the  Eighth  Circuit. 

See  same  case  below,  —  CCA.  — , 

261  Fed.  150. 
Messrs.  M.  K.  Cruce  and  L.  D.  Mitchell 

for  petitioner. 
Assistant    Attorney  *  Qeneral    Stewart 

and  Mr.  Ray  C.  McHenry  for  respondent. 
October  11, 1920.    Denied. 


[635]  Gulf  Compress  Company  et  al., 

Petitioners,    v.    Merchants'    Cotton 

Press   &    Storage    Company.      [No. 

438.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Sixth  Circuit. 

See  same  case  below,  —  C  C  A.  — , 
265  Fed.  199. 

Messrs.  Thomas  A.  Evans  and  M.  G. 
Evans  for  petitioners. 

Messrs.  William  P.  Metcalf  and  C  W. 
Metcalf  for  respondent. 

October  11,  1920.    Denied. 


Eugene  W.  Mente,  Petitioner,  v.  Mark 

Eisner,  Collector  of  Internal  Revenue, 

etc.     [No.  447.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Second  Circuit. 

See  same  case  below,  11  A.L.R.  496| 
—  C  C  A.  — ,  266  Fed.  161. 

Mr.  Frederic  H.  Cowden  for  peti- 
tioner. 

Solicitor  General  Frierson  for  respond- 
ent. 

October  11,  1920.    Denied. 
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RO88    LUMBBB    COHPAHT,    Potitionte^    ▼• 

HuoHBS  Lumber  Company.    [No.  456.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Fifth  Circuit 

See  same  case  below,  —  G.  C.  A.  — , 
264  Fed.  757. 

Messrs.  John  E.  Hall,  Warren  Qrice, 
and  Charles  J.  Bloch  for  petitioner. 

Mr.  Edward  De  Graffenried  for  re- 
spondent. 

October  11,  1920.    Denied. 


Empire  Gas  &  Fuel  Company,  Petitioner, 
V.  John  G.  Wetsel  et  al.    [No.  456.] 
Petition  foir  a  Writ  Of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals 

for  the  Fifth  Circuit. 

See  same  case  below,  —  CCA.  — , 

264  Fed.  865. 
Messrs.  H.  0.  Caster  and  T.  F.  Garver 

for  petitioner. 
No  appearance  for  respondents. 
October  11,  1920.    Denied. 


William  J.  Dante,  Collector,  etc.,  Pe- 
titioner, V.  Ross  Ejcblino  Hctchins. 
[No.  463.] 
Petition  for  a  Writ  of  Certiorari  to  the 

Court  of  Appeals  for  the  District  [036] 

of  Columbia. 
8ee  same  case  below,  —  App.  D.  C. 

— ,  265  Fed.  988. 
Mr.  Geoi^e  E.  Sullivan  for  petitioner. 
No  appearance  for  respondent. 
October  11,  1920.    Denied. 


Los  Angeles  &  Salt  Lake  RiiiiiROAD 

Company,  Petitioner,  v.  City  of  Los 

Angeles.    [No.  464.] 

Petition  for  a  Writ  of  Certiorari  to  the 
Supreme  Court  of  the  State  of  California. 

See  same  case  below,  182  Gal.  652, 189 
Pac.  449. 

Messrs.  A.  S.  Halstcd,  Oscar  Lawler, 
Alexander  Britton,  and  Evans  Browne  for 
petitioner. 

No  appearance  for  respondent 

October  11,  1920.    Denied. 


]/>8  Angeles  ft  Salt  Lake  Railroad 

Company  et  al.,  Petitioner,  v.  City  09 

Los  Anoblbs.    [No.  466.] 

Petition  for  a  Writ  of  Certiorari  to  the 
Supreme  Court  of  the  State  of  California. 

See  same  case  bdow,  182  Gal  652,  189 
Pae.  449. 
4ft# 


Mewn.  A.  8.  Habted,  Otear  Lawler, 
Alexander  Britton,  and  Evans  Browne  tot 
petitioners.  . 

No  appearance  for  respondent. 

October  11, 1920.    Denied. 


Wesley  M.  Smpth,  Petitioner,  t.  W.  T. 

Apple.    [No.  471.] 

Petition  for  a  Writ  of  Certiorari  to  the 
Supreme  Court  of  the  State  of  Kansas. 

See  same  case  below,  105  Kan.  732, 
185  Pac.  903;  on  rehearing  106  Kan.  717, 
190  Pac.  8. 

Messrs.  John  S.  Dean,  Thomas  F. 
Doran,  and  Joseph  Fairbanks  for  pe- 
titioner. 

Mr.  Edward  E.  Sapp  for  respondent. 

October  11,  1920.    Denied. 


George  F.  Auf  der  Heide,  Petitioner,  v. 

Anna  W.  Kiskaddon  et  al.    [No.  474.] 

Petition  for  a  Writ  of  Certiorari  to  the 
Supreme  Court  of  the  State  of  Oklahoma. 

See  same  case  below,  79  Okla.  6,  190 
Pac.  869. 

Messrs.  Benjamin  B.  Blakeney  and 
James  H.  Maxey  for  petitioner. 

No  appearance  for  respondent. 

October  11,  1920.    Denied. 


[637]  HouK  Manufacturing  Company, 

Petitioner,  v.  Cowbn  Company.     [No. 

477.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Second  Circuit. 

See  same  case  below,  first  appeal,  161 
C.  C.  A.  293,  249  Fed.  285;  second  ap- 
peal, —  CCA.  — ,  267  Fed.  787. 

Mr.  Melyille  Church  for  petitioner. 

Mr.  Isadore  Shapiro  for  respondent 

October  11,  1920.    Denied. 


Clinton  Mining  A  Mineral  Company. 

Petitioner,  v.  J.  S.  Beacom.   [No.  478.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Third  Circuit. 

See  same  ease  below,  14  AJi.R.  213, 
—  C  0.  A.  — ,  266  Fed.  621. 

Mr.  Arthur  0.  Fording  for  petitioner. 

No  appeiuranee  for  respondent. 

October  IL  1920.    Denied. 

ift4  U.  8. 


1020. 


MEMORANDA  CA8B8. 


ei7-6M 


Thoius  Welsh,  Petitioner,  v.  Unitbd 
States  or  America.    [No.  479^] 
Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Second  Circuit. 

See  same  case  bdow,  —  CCA.  — , 
267  Fed.  819. 
Mr.  Martin  Conboy  for  petitioner. 
Solicitor  General  Frierson  for  respond- 
ent. 
October  11, 1920.    Denied. 


Mohawk  Minikg  Compant,  Petitioner,  v. 

Harrt  H.  Weiss,  Collector,  etc.    [No. 

475.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Sixth  Circuit. 

See  same  case  below,  —  C.  C.  A.  — , 
264  Fed.  502. 

Mr.  Alton  C.  Dustin  for  petitioner. 

Solicitor  General  Frierson  and  Assist- 
ant Attorney  General  Adams  for  re- 
spondent. 

October  18, 1920.    Denied. 


Ahbrtcan  SoaALiST  Society,  Petitioner, 

V.  United  States  of  Amerioa.     [No. 

484.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Second  Circuit. 

See  same  case  below,  —  C  C.  A.  — , 
266  Fed.  212. 

Messrs.  Walter  Nellee  and  B*  John 
Block  for  petitioner. 

Assistant  Attorney  (General  Stewart  for 
respondent. 

October  18,  1920.    Denied. 


[638]    Pennsylvania   Railroad   Coic- 

PANY,  Petitioner,  ▼.  Elizabeth  Swank, 

Administratrix,  etc.     [No.  485.] 

Petition  for  a  Writ  of  Certiorari  to  the 

Court  of  Errors  and  Appeals  of  the  State 

of  New  Jersey. 

See  same  case  below,  —  N.  J.  — ,  HI 
AU.44. 

Messrs.  Qeorge  A.  Bourgeois  and  flarry 
B.  Coulomb  for  petitioner. 

Mr.  James  Mercer  Davis  for  respond- 
ent. 
October  18, 1920.    Denied. 


Frederick  B.  Lynch,  Petitioner,  ▼.  D. 
Darnell  et  al.,  Partners  as  Hazel-Dar- 
ndl  Mule  Company.  [Nds.  488  jmd 
489.] 

is  L.  ed. 


Petition  for  Writs  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Eighth  Circuit. 

See  same  case  below,  —  C.  C.  A.  -^, 
205  Fed.  913. 

Messrs.  Thomas  D.  O'Brien,  Edward  T. 
Young,  and  Alexander  S.  Horn  for  pe< 
titioner. 

Messrs.  Pierce  Butler  and  William  D. 
Mitchell  for  respondents. 

October  18, 1920.    Denied. 


Harry  C.  Wilson  and  Cleo  Wilson,  Pe- 
titioners, V.  United  States  of  America. 
[No.  490.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 
Mr.  Thomas  Ball  for  petitioners. 
Solicitor  General  Frierson  for  respond- 
ent. 
October  18, 1920.    Denied. 


Charles  B.  Munday,  Petitioner,  v.  Peo- 
ple OF  THE  State  of  Ilunois.    [No. 
494.] 
Petition  for  a  Writ  of  Certiorari  to  the 

Supreme  Court  of  the  State  of  Illinois. 
See  same  case  below,  293  111.  191,  127 

N.  E.  364. 
Messrs.  John  F.  McCarron,  William  J. 

Hughes,  John  E.  Hogan,  and  Edward  H* 

Morris  for  petitioner. 
No  appearance  for  respondent. 
October  18,  1920.    Denied. 


IiAFOREST  L.  Simmons,  Petitioner,  t.  Joe 

DuART.    FNo.  498.] 

Petition  for  a  Writ  of  Certiorari  to  the 
Superior  [639]  Court  of  the  State  of 
Massachusetts. 

See  same  case  below,  in  supreme  judi- 
cial court,  236  Mass.  225,  128  N.  E.  32. 

Mi*.  Edward  C.  Stone  for  petitioner. 

Mr.  David  R.  Radovsky  for  respondent. 

October  18, 1920.    Denied. 


Repetti,  Inc.,  Petitioner,  v.  WaUiAOB  A 

Company.    [No.  600.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  App«da 
for  the  Second  Circuit. 

See  same  case  below,  —  C.  C.  A.  — • 
266  Fed.  307. 

Mr.  Harry  D.  Nims  for  petitioner. 

Messrs.  Frank  Chase  Somee  and  Hugo 
Mock  for  respondent. 

October  18, 1920.    Denied. 
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Charley  Tot  and  Lee  Gip,  Petitioners,  v. 

United    States    of    America.      [No. 

601.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Second  Circuit. 

See  same  case  below,  —  C.  C.  A.  — , 
266  Fed.  326. 

Mr.  Frank  Hendrick  for  petitioners. 

Assistant  Attorney  General  Stewart  and 
Mr.  William  C.  Herron  for  respondent. 

October  18,  1920.    Denied. 


Tiburcio  Valverde.  Petitioner,  v.  United 

States.    [No.  503.] 

Petition  for  a  Writ  of  Certiorari  to  the 
Supreme  Court  of  the  Philippine  Islands. 

Messrs.  Howard  Boyd  and  James  M. 
Sheridan  for  petitioner. 

Solicitor  General  Friersou  for  respond- 
ent. 

October  18,  1920.    Denied. 


Rot  C.  Mrgargel  et  al.,  etc.,  Petilioners, 

V.  Herman  B.  Gates  et  al.    [No.  504.] 

Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals 

for  the  Second  Circuit. 

See  same  case  below,  —  C.  C.  A.  — , 
206  Fed.  811. 

Mr.  Bertram  F.  Shipman  for  petition- 
ers. 

Messrs.  Henry  Wollman  and  J.  DuPratt 
White  for  respondents. 

October  18,  1920.    Denied. 


[640]  Director  General  of  Railroads, 
Petitioner,  v.  Mrs.  B.  M.  Moore,  Ad- 
ministratrix, etc.    [No.  506.] 
Petition  for  a  Writ  of  Certiorari  to  the 
Supreme  Court  of  the  State  of  North 
Carolina. 

See  same  case  below,  179  N.  C.  637, 
103  S.  E.  444. 

Messrs.  H.  O'B.  Cooper,  Clement  Man- 
ly, Thomas  S.  Rollins,  Julius  C.  Martin, 
and  George  H.  Wright  for  petitioner. 
Mr.  Felix  E.  Alley  for  respondent. 
October  18, 1920.    Denied. 


Bluefiblds  Fruit  &  Steamship  Com- 
pany, Petitioner,  v.  Western  Assur- 
ance Company  of  Toronto.  [No.  507.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals 

for  the  Fifth  Circuit. 

See  same  case  below,  —  C.  C.  A.  — ^ 

265  Fed.  221. 
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Messrs.  E.  Howard  McCaleb,  William 
C.  Dufoar,  and  George  Janvier  for  pe- 
titioner. 

Mr.  John  C.  Prizer  for  respondent. 

October  18,  1920.    Denied. 


Julius  Block,  Petitioner,  v.  Louis  Hirsh. 

[No.  610.] 

Petition  for  a  Writ  of  Certiorari  to  the 
Court  of  Appeals  of  the  District  of  Co- 
lumbia. 

See  same  case  below,  —  App.  D.  C. 
— ,  11  A.  L.  R.  1238,  267  Fed.  614. 

Messrs.  Julius  I.  Peyser  and  Jesse  C. 
Adkins  for  petitioner. 

Messrs.  Myer  Cohen,  Richard  D. 
Daniels,  and  William  G.  Johnson  for  re- 
spondent. 

October  18,  1920.    Denied. 


George   Holmes   et  al.,   Petitioners,   v. 

United    States    of    America.      [No. 

513.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Fifth  Circuit. 

See  same  case  below,  —  C.  C.  A.  — , 
267  Fed.  629. 

Messrs.  Leander  A.  Dale  and  Frank  G. 
Morris  for  petitioners. 

Assistant  Attorney  General  Stewart  and 
Mr.  Roy  C.  McHenry  for  respondent* 

October  18,  1920.    Denied. 


New  York  Sanitary  Utilization  Com- 
PANT,  Petitioner,  v.  American  Engi- 
neering Company  et  al.    [No.  614.] 
[641]  Petition  for  a  Writ  of  Certio- 
rari to  the  United  States  Circuit  Court 
of  Appeals  for  the  Second  Circuit. 

See  same  court  below,  —  C.  C.  A.  — ^ 
267  Fed.  90. 

Messrs.  De  Lancey  Nicoll  and  Outer- 
bridge  Horsey  for  petitioner. 

Messrs.  Frederick  T.  Kelsey,  Arthur  £. 
Goddard,  and  William  N.  Dykman  for 
respondents. 
October  18,  1920.    Denied. 


Milet  Johnson  et  al..  Petitioner,  v.  Sith 

Salmon  et  al.    [No.  515.] 

Petition  for  a  Writ  of  Certiorari  to  the 
Supreme  Court  of  the  State  of  Oklahoma. 

See  same  case  below,  78  Okla.  18^  189 
Pac.  537. 

Mr.  James  M.  Hays  for  petitioiien. 

No  appearance  for  respondents. 

October  18, 1920.    Denied. 
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Smith  Bell  So  Company,  Limitedi  Pe- 
titioner, V.  Wbnceslao  Trikidad,  Col- 
lector, etc.    [No.  516.] 
Petition  for  a  Writ  of  Certiorari  to  the 

Supreme  Court  of  the  Philippine  Islands. 
Mr.  Clarence  B.  Miller  for  petitioner. 
Solicitor    Qeneral    Frierson    and    Mr. 

Charles  Marvin  for  respondent. 
October  18,  1920.     Denied. 


MACLEOD  &  Company,  Inc.,  Petitioner,  v. 

Wbnceslao    Trinidad,    Collector,  -etc 

[No.  517.] 

Petition  for.  a  Writ  of  Certiorari  to  the 
Supreme  Court  of  the  Philippine  Islands. 

Mr.  Clarence  B.  Miller  for  petitioner. 

Solicitor  General  Frierson  and  Mr. 
Charles  Marvin  for  respondent. 

October  18, 1920.    Denied. 


John  J.  Dimmitt,  Petitioner,  ▼.  Qlenn 

L.  Breakey.    [No.  518.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Fifth  Circuit. 

See  same  case  below,  —  C.  C.  A.  — f 
267  Fed.  792. 

Mr.  M.  M.  Crane  for  petitioner. 

No  appearance  fof  respondent. 

October  18,  1920.    Denied. 


[642]  Empire  Voting  Machine  Com- 
pany, Petitioner,  v.  City  of  Chicago 
et  al.    [No.  522.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals 

for  the  Seventh  Circuit. 

See  same  case  below,  —  C.  C.  A.  — , 

267  Fed.  162. 
Messrs.    Stephen    A.    Foster,    Herbert 

Pope,  and  Frank  Keiper  for  petitioner. 
Messrs.  Horace  Kent  Tenney  and  F.  B. 

Johnstone  for  respondents. 
October  18,  1920.    Denied. 


LuU.  Ong,*  Petitioner,  v.  United  States 
or  America.     [No.  527.] 
Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

See  same  case  below,  —  C.  C.  A.  — , 
264  Fed.  315. 

Messrs.   Marshall   B.   Woodworth  and 
Charles  B.  Pierce  for  petitioner. 
No  brief  was  filed  for  respondent. 
October  25, 1920.    Denied. 
•ft  li.  ed. 


Frederick  G.  Taxis  et  al.,  PetitiouerSi  v. 

Universal    Form    Clamp    Company. 

[No.  628.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Seventh  Circuit. 

See  same  case  below,  —  C.  C.  A.  — , 
267  Fed.  578. 

Messrs.  Thomas  F.  Sheridan  and  Thom- 
as H.  Sheridan  for  petitioners. 

Mr.  William  R.  Rummler  for  respond- 
ent. 

October  25,  1920.    Denied. 


Marcelino,Lontok,  Petitioner,  v.  United 

States.     [No.  529.] 

Petition  for  a  Writ  of  Certiorari  to  the 
Supreme  Court  of  the  Philippine  Islands. 

Messrs.  Howard  Boyd  and  James  M. 
Sheridan  for  petitioner. 

No  brief  was  filed  for  respondent. 

October  25,  1920.    Denied. 


Egrt  Register  Company,  Petitioner,  v. 

Standard  Register  Company.     [No. 

533.] 

Petition  for  a  Writ  of  [648]  of  Cer- 
tiorari to  the  United  States  Circuit  Court 
of  Appeals  for  the  Sixth  Circuit. 

See  same  case  below,  —  C.  C.  A.  — , 
267  Fed.  186. 

Messrs.  H.  A.  Toulmin  and  H.  A.  Toul- 
min,  Jr.,  for  petitioner. 

Mr.  Alfred  M.  Allen  for  respondent 

October  25, 1920.    Denied. 


Rene  Arbib,  Petitioner,  v.  United  States 

op  America.     [No.  534.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Second  Circuit. 

Mr.  Henry  N.  Arnold  for  petitioner. 

-Solicitor  General  Frierson  for  respond'* 
ent. 

October  25, 1920.    Denied. 


Galveston,  Houston,  &  Henderson 
Railroad  Company,  Petitioner,  v. 
United  States  op  America.  [No.  635.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals 

for  the  Fifth  Circuit. 

See  same  case  below,  —  C.  C.  A.  — , 

265  Fed.  266. 
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Oct.  Twm, 


Messrs.  Alexander  Britton,  Evans 
Browne,  and  J.  W.  Terry  for  petitioner. 

Solicitor  Qeneral  Frierson  and  Assist^ 
iant  Attorney  Qeneral  Adams  for  respond' 
ent. 

October  25, 1920.    Denied. 


EuzABETH  L.  Hughes,  Petitioner,  ▼.  Sara 

£.  TficuT,  also  Known  as  Sarah  E. 

Techt.     [No.  537.] 

Petition  for  a  Writ  of  Certiorari  to  the 
Conrt  of  Appeals  of  the  State  of  New 
York. 

See  same  case  below,  229  N.  Y.  222, 
U  A.L.R.  166, 128  N.  E.  185. 

Mr.  Allan  C.  Rearick  for  petitioner. 

Mr.  Adolph  Bloch  for  respondent 

October  25,  1920.    Denied. 


Catherine  K.  Newton  et  al.,  Petitioners, 
V.  William  A.  Rhea  et  al.  [No.  539.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals 

for  the  Eighth  Circuit. 

See  same  case  below,  —  C.  C.  A.  — , 

iei  Fed.  345. 

'    Messrs.    Edward    H.    S.    Martin    and 

Shepard  Barclay  for  petitioners. 
Messrs.  Frank  Hagerman  and  Thomas 

*Hackney  for  respondents. 
October  25,  1920.    Denied. 


[644]    LncKENBAOH   Steamship   Com- 

PANT  (Inc.)  et  al.,  Petitioners,  v.  W. 

R.  Grace  &  Company  (Inc.)  [No. 
540.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Fourth  Circuit. 

See  same  case  below,  —  CCA.  — , 
267  Fed.  676. 

Messrs.  Peter  S.  Carter  and  Osoar  R. 
Houston  for  petitioners. 

Messrs.  John  M.  Woolsey  and  Edward 
R.  Baird,  Jr.,  for  respondent. 

October  25,  1920.    Denied. 


Jambs  F.  Bishop,  Administrator,  etc.,  et 

al.,  Petitioners,  v.  Great  Lakes  Towing 

Co.     [No.  542.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Seventh  Circuit. 

lb.  Harry  W.  Standidge  for  pe- 
titioners. 

Messrs.  Harvey  D.  Goulder,  Thomas  H. 
Oany,  and  Ralph  F.  Potter  for  respond- 
ent. 

October  25, 1920.    Denied. 


F.  M.  Hathaway  et  a!.,  Petitionersy  v. 

Ford  Motor  Company.    [No.  549.] 

Petition  for  /t  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeds 
for  the  Ninth  Circuit 

See  same  case  below,  —  G.  G.  A.  — ^ 
264  Fed.  952. 

Mr.  John  F.  Logan  for  petitioners. 

Mr.  Robert  Treat  Piatt  for  respondent 

October  25, 1920.    Denied. 


Cbntral  Railroad   Company  ov  New 

Jersey,    Petitioner,    v.    Edna    May 

Knorr.    [No.  556.] 

Petition  for  a  Writ  of  Certiorari  to  the 
Supreme  Court  of  the  State  of  Pennsyl- 
vania. 

See  same  case  below,  265  Pa.  172,  110 
Atl.  797. 

Mr.  Charles  E.  Miller  for  petitioner. 

Mr.  Rush  B.  Trescott  for  respondent. 

October  25, 1920.    Denied. 


Sherwood  S.  Mattocks,  Petitioner,  v. 

Great  Lakes  Towing  Coupany.    [No. 

557.] . 

Petition  for  a  [645]  Writ  of  Certio- 
rari  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Seventh  Circuit. 

Mr.  Charles  S.  Thornton  for  petitioner. 

Messrs.  Harvey  D.  Goulder,  Thomas  H. 
Garry,  and  Ralph  F.  Potter  for  respond- 
ent. 

October  25, 1920.    Denied. 


E.  HAicn^ON  et  al.,  Petitioners,  v.  United 
States  of  Amerioa.    [No.  565.] 
Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Fourth  Circuit. 

See  same  ease  below,  —  CCA.  — , 
268  Fed.  15. 

Messrs.    Henry   Bowdon   and    George 
Sutherland  for  petitioners. 

Solicitor  General  Frierson  for  respond- 
ent. 
October  25,  1920.    Denied. 


Morris  Levinson,  Appellant,  v.  United 
Statvs  or  America  et  al.    [No.  567.] 
Petition  for  a  Writ  of  Certiorari  here- 
in. 

See  same  case  below,  —  CCA.  — , 
267  Fed.  692. 
Mr.  Russell  T.  Mount  for  appellant. 
Solicitor  General  Frierson  for  appel- 
lees. 
October  25, 1920.   Denied. 
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Akdbbw    p.    Lockhabt,    Petitioner,    v. 

Unitbd  States  of  America.  [No.  381.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Sixth  Circuit. 

Bee  same  case  below,  —  C.  C.  A.  — , 
264  Fed.  14. 

Messrs.  C.  S.  Littleton  and  Jesse  M. 
Littleton  for  petitioner. 

Assistant  Attorney  General  Stewart 
and  Mr.  Harry  S.  Ridgely  for  respond- 
eDt. 

October  25,  1920.    Denied. 


Frederick  EIebb,  Petitioner,  v.  Freder* 

ICK  Tanini  Taoliavia.     [No.  636.] 

Petition  for  a  Writ  of  Certiorari  to  the 

Snpreme  Court  of  the  State  of  New  York. 

See  same  case  below,  in  supreme  court, 

186  App.  Div.  893,  172  N.  Y.  Supp.  901; 

in  court  of  appeals,  —  N.  Y.  — ,  129  N. 

E.  907. 

[646]  Mr.  John  H.  Hazelton  for  peti- 
tioner. 
Mr.  William  C.  Crane  for  respondent. 
October  25, 1920.    Denied. 


Southern  Railway  Company,  Petitioner, 

V.  Alma   R.   Miller,   Administratrix, 

etc.     [No.  661.1 

Petitioa  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
'or  the  Fourth  Circuit. 

See  same  case  below,  —  C.  C.  A.  — , 
267  Fed.  376. 

Mr.  Thomas  B,  Gay  for  petitioner. 

Mr.  Robert  H.  Talley  for  respondent. 

October  25, 1920.    Denied. 


Lkwiston  Milling  Company  (Limfted), 

Petitioner,  v.  Ira  D.  Cardiff  et  al.,  etc. 

[Ko.  663.] 

Petition  for  a  Writ  of  Certiorari  to  the 
fluted  States  Circuit  Court  of  Appeals 
^or  the  Ninth  Circuit. 

See  same  case  below,  —  C.  C.  A.  — , 
286  Fed.  753. 

Mr.  James  £.  Babb  for  petitioner. 

Mr.  Reese  H.  Voorhees  for  respondents. 

October  25,  1920.    Denied. 


Habtman-Blanchard    Company,    Peti- 
tbner,  v.  Kittir  Ten  Eyck  et  aJ.    [No. 

S38.1 
11  L.  ed. 


Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Second  Circuit. 

See  same  case  below,  —  G.  C.  A.  — > 
267  Fed.  974. 

Mr.  Pierre  M.  Brown  for  petitioner. 

Mr.  .Chauncey  I.  Clark  for  respondents. 

October  25,  1920.    Denied. 


Atlantic   Coast  Line  Railroad  Com- 
pany, Petitioner,  v.  Emma  Raxtlbrson. 
[No.  564.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals 

for  the  Fifth  Circuit. 

See  same  ease  below,  —  CCA.  — , 

267  Fed.  694. 
Messrs.  William  K.  Jackson  and  John 

L.  Doggett  for  petitioner. 
Messrs.  A.  H.  King,  Roswell  King,  and 

Qeorge  C.  Bedell  for  respondent 
October  25,  1920.    Denied. 


[647]  Elizabeth  S.  Prentiss,  Petition- 
er, V.  Mark  Eisner,  Collector,  etc. 
[No.  569.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Second  Circuit. 

See  same  case  below,  —  C.  C.  A.  — , 
267  Fed.  16. 

Messrs.  Roy  all  Victor  and  Philip  L. 
Miller  for  petitioner. 

Solicitor  Qeneral  Frierson  and  Assist- 
ant Attorney  General  Adams  for  respond- 
ent.   . 
October  25, 1920.    Denied. 


J.  E.  Brewer  et  al.,  Petitioners,  v.  Postal 

Telegraph    Cable    Company.      [No. 

576.] 

Petition  for  a  Writ  of  Certiorari  to  the 
Kansas  City  Court  of  Appeals  of  the 
State  of  Missouri. 

See  same  case  below,  204  Mo.  App. 
275,  223  S.  W.  949. 

Mr.  Albert  S.  Marley  for  petitioners. 

No  appearance  for  respondent. 

October  25, 1920.    Denied. 


Harry  S.  Mecartney,  Petitioner,  v. 
Bainbridge  Colby,  Secretary  of  State 
of  the  United  States,  et  al.    [No.  573.1 

4t& 
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Motion  to  be  heard  orally  on  petition 
for  a  Writ  of  Certiorari  refused,  and  peti- 
tion for  a  Writ  of  Certiorari  to  the  Court 
of  Appeals  of  the  District  of  Columbia. 

Messrs.  Harry  S.  Mecartney  and  W.  C. 
Sullivan  for  petitioner. 

Solicitor  General  Frierson  for  respond- 
ents. 

October  25,  1920.    Denied, 


New  York  Scaffolding  Company,  Peti- 
tioner, V.  George  R.  Whitney,  Sr.,  as 
Administrator,  etc.     [No.  19.] 
On  Petition  for  a  Writ  of  Certiorari 
to  the  United   States  Circuit   Court  of 
Appeals  for  the  Eighth  Circuit. 

See  same  case  below,  156  C.  C.  A.  46, 
243  Fed.  180. 

Messrs.  Frank  Chase  Somes,  C.  P. 
Goepel,  and  Frederick  P.  Fish  for  peti- 
tioner. 

Messrs.  Robert  H.  Parkinson  and 
Wallace  B.  Lane  for  respondent. 

November  8,  1920.  Petition  for  a 
writ  of  certiorari  denied.  Announced  by 
Mr.  Justice  McKenna. 


[648]   Ghichagoff  Mining   Company, 

Petitioner,   v.   John   Tuppela.      [No. 

568.] 

Petition  for  a  Writ  of  Certiorari  to 
the  United  States  Circuit  Court  of  Ap- 
p^s  for  the  Ninth  Circuit. 

See  same  case  below,  —  C.  C.  A.  — , 
267  Fed.  753. 

Mr.  John  P.  Gray  for  petitioner. 

Mr.  J.  H.  Cobb  for  respondent. 

November  8,  1920.    Denied. 


Cornelius  C.  Watts  et  al..  Plaintiffs  in 

Error,  v.  State  of  Arizona  at  the 

Relation,  etc.,  op  Ignatius  Burgoon, 

Treasurer,  etc.     [No.  359.] 

Petition  for  a  Writ  of  Certiorari  here- 
in. 

See  same  ease  below,  21  Ariz.  93,  185 
Pac.  934. 

Messrs.  Herbert  Noble  and  Joseph  W. 
Bailey  for  plaintiffs  in  error. 

No  brief  wau  filed  for  defendant  iu 
error. 

November  15,  1920.     Denied. 


Fernand    V.    Gasquet,    Petitioner,    v. 
Obobob  F.  Lapxtbb  et  aL    [No.  566.] 


Petition  for  a  Writ  of  Certiorari  to 
the  Supreme  Court  of  the  State  of 
Louisiana. 

See  same  ease  below,  147  La.  722,  85 
So.  884. 

Messrs.  William  Winana  Wall,  J.  C. 
Giknore,  and  Thomas  Qilmore  for  peti- 
tioner. 

No  appearanee  for  respondents. 

November  15,  1920.     Denied. 


Kansas  City  Southern  Railway  Cok- 

PANY,    Petitioner,    v.    Nick    Lbinen. 

[No.  574.] 

Petition  for  a  Writ  of  Certiorari  to 
the  Supreme  Court  of  the  State  of  Ar- 
kansas. 

See  same  ease  below,  144  Ark.  454, 
223  S.  W.  L 

Messrs.  S.  W.  Moore,  J.  B.  McDon- 
ough,  and  A.  F.  Smith  for  petitioner. 

Mr.  Fred  B.  Wheeler  for  respondent. 

November  15,  1920.    Denied. 


Chapin-Sacks     Manufaoturing    Com* 
PANY,  Petitioner,  v.  Hbndleb  Cbbam* 
EBY  Company  et  al.    [No.  584.] 
[649]  Petition  for  a  Writ  of  Certio- 
rari to  the  United  States  Circuit  Court 
of  Appeals  for  the  Fourth  Circuit. 

See  same  case  below,  —  C.  G.  A.  — ^ 
267  Fed.  180. 

Messrs.  Isaac  Lobe  Straus,  Walter  A. 
Johnston,  and  F.  M.  Phelps  for  petition- 
er. 
Mr.  Vernon  Cook  for  respondents. 
November  15,  1920.    Denied 


Samuel     C.     Jackson,     Petitioner,     v. 

United    States    of    America.      [Na 

591.] 

Petition  for  a  Writ  of  Certiorari  to 
the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit. 

See  same  case  below,  —  C.  C.  A.  — , 
266  Fed.  770. 

Mr.  Abuer  H.  Ferguson  for  petitioner. 

Solicitor    General    Frierson    for 
spondent. 

November  15,  1920.    Denied. 


Washington  Railway  &  ELBcnao  Com- 
pany, Petitioner,  v.  Qeobob  C.  Stuart. 

[No.  596.] 

S5i  V.  B. 
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for  a  Writ  of  Certiorari  to 
the  Court  of  Appeals  of  the  District  of 
Columbia. 

•  See  same  ease  below,  —  App.  D.  G. 
— ,  267  Fed.  632. 

Mr.  John  SI  Barbour  for  petitioner. 

No  appearance  for  respondent. 

November  15,  1020.     Denied. 


Roberts    Cone    Makufaoturiko    Com- 
pany,   Petitioner,    v.    Frederick    A. 
Bruckman  et  al.     [No.  597.] 
Petition  for  a  Writ  of  Certiorari   to 
the  United  States  Circuit  Court  of  Ap- 
peals for  the  Eighth  Circuit. 

See  same  case  below,  —  C.  C.  A.  — , 
266  Fed.  986. 

Messrs.    H.    A.    Toulmin    and    H.    A. 
Toulmin,  Jr.,  for  petitioner. 

Mr.  Albert  £.  Dieterich  for  respond- 
ents. 

November  15,  1920.    Denied. 


P.  LoRiLLARD  Company  et  al.,  Petition- 
ers,  V.  National   Steam  Navigation 
Company,  I/Imited,  of  Greece.     [No. 
599.] 
Petition  for  a  Writ  of  Certiorari  to 

the  United  States  Circuit  Court  of  Ap- 
peals for  the  Second  Circuit. 

See  same  case  below,  —  C.  C.  A.  — , 

267  Fed.  67. 

[6S0]  Messrs.  John   G.  Milbum,  D. 

B,oger  Englar,  and  Charles  K.  Carpenter 

for  petitioners. 
Messrs.   J.   Parker  Kirlin  and   Cletus 

Keating  for  respondent. 
November  15,  1920.     Denied. 


Producers'  Coke  Company,  Petitioner,  v. 

McKebfry  Iron  Company.    [No.  583.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit'  Court  of  Appeals 
'or  the  Third  Circuit. 

See  same  case  below,  —  C.  C.  A.  — , 
267  Fed.  22. 

Mr.  Samuel  John  Morrow  for  pe- 
titioner. 

Uessrs.  Samuel  M.  McClay  and  Wil- 
liam M.  Robinson  for  respondent. 

December  6,  1920.    Denied. 


WtamsRV  Union  Telegraph   Company, 

Petitioner,  v.  Louisyille  &  Nashville 

Bailboad  Company.    [No.  611.] 
aa  T«.  Ad. 


Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeab 
for  the  Sixth  Circuit. 

See  same  ease  below,  —  C.  C.  A.  -^, 
268  Fed.  4. 

Messrs.  Alex.  Pope  Humphrey,  Rush 
Taggart,  Francis  R.  Stark,  W.  Overton 
Harris,  Edward  P.  Humphrey,  and  Wm. 
W.  Crawford  for  petitioner. 

Messrs.  Helm  Bruce,  Henry  L.  Stone, 
and  E.  S.  Jouett  for  respondent. 

December  6, 1920.    Denied. 


R.  L.  Ammerman  et  al..  Petitioners,  v. 

United  States.    [No.  616.] 

Petition  for.  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Eighth  Circuit. 

See  same  case  below,  —  C.  C.  A.  -», 
267  Fed.  136. 

Mr.  E.  Q.  McAdams  for  petitioners. 

Assistant  Atty.  Gen.  Spellacy  and  Mr. 
Leonard  B.  Zeisler  for  respondent. 

December  6, 1920.    Denied. 


[651]  Fred  Lasiter,  Administrator,  etc., 

Petitioner,  v.  Walter  Ferguson.    [No. 

689.] 

Petition  for  a  Writ  of  Certiorari  to 
the  Supreme  Court  of  the  State  of  Okla- 
homa. 

See  same  case  below,  79  Okla.  200, 192 
Pac.  197. 

Messrs.  C.  Dale  Wolfe  and  George  C. 
Crump  for  petitioner. 

No  appearance  for  respondent. 

December  13,  1920.    Denied. 


Lambert  Run  Coal  Company,  Appellant, 
v.  Baltimore  &  Ohio  Railroad  Com- 
pany.   [No.  585.] 

Petitioi\  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Fourth  Circuit. 

See  same  case  below,  —  C.  C.  A.  — , 
267  Fed.  776. 

Messrs.  Rush  C.  Butler,  John  A.  How- 
ard, and  Frank  E.  Harkness  for  appel- 
lant. 

Messrs.  Hugh  L.  Bond,  Jr.,  and  George 
E.  Hamilton  for  respondent. 
December  13,  1920.    Denied. 


Federal  Mining  &  Smei/tino  Company, 
Petitioner,  v.  Star  Mining  Company. 
[No.  598.] 


Mi^^M 
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Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

See  same  case  below,  —  CCA.  — , 
265  Fed.  881. 

Messrs.  Joihn  A.  Marshall  and  F.  W. 
Lehmann  for  petitioner. 

Messrs.  John  P.  Gray  and  James  A. 
Wayne  for  respondent. 

December  13,  1020.    Denied. 


Mohawk  Oil  Compamt  et  al..  Petitioners, 

V.  Mas.  EuLA  McFadik  Latne,  Sole 

Heir,  etc.    [No.  606.] 

Petition  for  a  Writ  of  Certiorari  to  the 
Supreme  Court  of  the  State  of  Louisiana. 

See  same  case  below,  147  La.  896,  86 
So.  322. 

Messrs.  W.  P.  Hall  and  J.  D.  Wilkin- 
son for  petitioners. 

Mr.  S.  L.  Herold  for  respondent. 

December  13,  1920.    Denied. 


Jassn  L.  Watmire,  Administratrix,  etc., 

Petitioner,   v.    Atchison,   Topkka,   & 

Santa  Fb  Railway  Compant.     [No. 

679.] 

[052]  Petition  for  a  Writ  of  Certio- 
rari to  the  Supreme  Court  of  the  State 
of  Kansas. 

See  same  case  below,  107  Kan.  90, 190 
Pac.  588. 

Messrs.  E.  C.  Brandenburg  and  Chas. 
W.  Skiger  for  petitioner. 

No  appearance  for  respondent. 

December  20,  1920.    Denied. 


W.  W.  Caset  et  al..  Petitioners,  v.  A. 

EiKLAND  et  al.    [No.  615.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

See  same  case  below,  12  A.L.IL  179, 
—  C.  C.  A.  — ,  266  Fed.  821. 

Messrs.  Frank  P.  Deering  and  George 
B.  Qrigsby  for  petitioners. 

December  20, 1920.    Denied. 


Perfection  Disappearing  Bed  Compant^ 
Inc.,   et   al.,   Petitioners,   v.   Murphy 
Wall  Bed  Compant  et'  aJ.    [No.  621.] 
Petition  for  a  Writ  of  Certiorari  to 
the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit. 

See  same  case  below,  —  C.  C.  A.  — , 
266  Fed.  698. 

^3S 


Mr.  Herman  H.  Phl^ger  for  petitumars. 
Mr.  WiUiam  K.  White  for  respondents* 
December  20, 1920.   Denied. 


JoHir  Hedbnskot,  Petitioner,  t.  Alaska 
Packers'  Association.    [No.  626.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeala 

for  the  Ninth  Circuit. 

See  same  case  below,  —  CCA.  — , 

267  Fed.  154. 
Messrs.  Jackson  H.  Ralston  and  H.  W. 

Hutton  for  petitioner. 
No  appearance  for  respondent. 
December  20, 1920.    Denied. 


Solomon  Bothman  et  al..  Petitioners,  v. 

United  States  of  America.  [No.  634.} 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeala 
for  the  Second  Circuit. 

See  same  case  below,  —  C.  C.  A.  — ^ 
270  Fed.  51. 

Mr.  Louis  Marshall  for  petitioners. 

Assistant  Attorney  Gtoeral  Stewart  and 
Mr.  Wm.  C.  Herron  for  respondent. 

December  20, 1920.    Denied. 


[653]  Adelbebt  L.  Spitzer  et  aL,  aa 
Spitser-Rorick  &  Company,  Petition- 
ers, ▼.  Board  of  Trustees  iob  tha 
Reoina  Pubuo  School  District  No. 
4  of  Saskatchewan.  [No.  637.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals 

for  the  Sixth  Circuit. 

See  same  case  below,  —  CCA.  — , 

267  Fed.  121. 
Messrs.  Thomas  H.  Tracy  and  George 

D.  Welles  for  petitioners. 
No  appearance  for  respondent. 
December  20,  1920.    Denied. 


L.  W.  Boehner,  Petitioner,  v.  UmTRn 
States  of  America.    [No.  639.] 
Petition  for  a  Writ  of  Certiorari  to 
the  United  States  Circuit  Court  of  Ap- 
peals for  the  Eighth  Circuit. 

See  same  case  below,  —  C  C  A.  — , 
267  Fed.  562. 
Mr.  William  R.  Green  for  petitioner. 
Assistant  Attorn^  (General  Stewart  and 
Mr.  Hanry  S.  Ridgely  for  respondent. 
December  20, 1020.    Denied. 

sa4  U.  8. 
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Hmsr    JteiOGfl,   Petitioner,   v.    Uhitid 

Shoe  Maohu«¥  CoanmnOM.    [No. 

642.] 

Petition  for  a  Writ  of  Certiorari  to 
the  Coort  of  Errors  and  Appeals  of  the 
State  of  New  Jersey. 

See  same  case  below,  —  N.  J.  — ^  114 
AU.5d8. 

Mr.  William  A.  Milliken  for  petitioner. 

Messrs.  Robert  H.  McCarter  and 
Walter  Bates  Farr  for  respondent. 

December  20,  1920.    Denied. 


XJunrwD  States  Fidelitt  A  Ouaramtt 
CoMPAxrr  et  al.,  Plaintiffs  in  Error,  ▼. 
Travelebs  Iksurakob  Maohikb  Com- 

PANT.     [No.  612.] 

Petition  for  a  Writ  of  Certiorari  here- 
in. 

See  same  case  below,  188  Ky.  841,  224 
S.  W.  496. 

Mr.  William  Marshall  Bullitt  for  plain- 
iiib  in  error. 

Mr.  David  R.  Castleman  for  defendant 
in  error. 

Janoaiy  3, 1921.    Denied. 


Seaboard  Air  Line  Railway  Company, 

Petitioner,    v.   Lee   Vakdiver.      [No. 

023.] 

Petition  for  a  Writ  of  [654]  Certio- 
rari to  the  Conrt  of  Appeals  of  the  State 
of  Georgia. 

See  same  ease  bdow,  —  Oa.  App.  — , 
104  S.  E.  24. 

Mr.  Hollins  N.  Randolph  for  peti- 
tioner. 

Mr.  Viigil  E.  Adams  for  respondent. 

January  3,  1921.    Denied. 


SmcA  P.  RuMSEY,  Petitioner,  v.  New 
York  Lite  Iksurakce  Coicpaky  et  al. 

iNo.  625.1 
'etition  for  a  Writ  of  Certiorari  to 
^«  United  States  Circuit  Court  of  Ap- 
I^^ala  for  the  Ninth  Circuit. 
^  See  same  case  below,  —  G.  G.  A.  — , 
^  Fed.  554. 

Mr.  T.  J.  O'Donnell  for  petitioner. 
No  appearance  for  respondents. 
January  3,  1921.    Denied* 


Bonoir,  Cape  Cod,  A  New  Tork  Cakal 
CoMPAKY,  Petitioner,  v.  C.  W.  Chai>- 
WIOK  A  COMPAKY.     [No.  828.] 

ea  ii.  ed. 


Petition  for  a  Writ  of  Certiorari  to 
the  United  Stotes  Circuit  Conrt  of 
peals  for  the  First  Circuit. 

See  same  case  below,  —  CCA.  — ^ 
286  Fed.  775. 

Mr.  Thomas  H.  Mahony  for  petitioner. 

Mr.  Edward  E.  Blodgett  for  respond- 
ent 

January  3, 1921.   Denied. 


Bekjamik  F.  Dorranoe  et  al..  Petition- 
ers, V.  Charles  Francis  Dorranoe. 
[No.  630.1 

Petition  for  a  Writ  of  Certiorari  to 
the  United  States  Circuit  Court  of  Ap- 
peals for  the  Eighth  Circuit. 

See  same  case  below,  —  CCA.  -^^ 
264  Fed.  53. 

Messrs.  William  A.  Glasgow,  Jr.,  and 
William  J.  Hughes  for  petitioners. 

Messrs.  Kenneth  M.  C.  Deweese  and' 
Charles  A.  Houts  for  respondent 
January  3,  1921.    Denied. 


Illinois   Central  Railroad  Company, 

Plaintiff  in  Error,  v.  C.  B.  Johnson. 

[No.  620.] 

Petition  for  a  Writ  of  Certiorari  her»- 
in. 

See  same  case  below,  —  Ala.  — ^  87  So. 
866. 

Messrs.  Augustus  Benners,  W.  S.  Hor- 
ton,  and  B.  V.  Fletcher  for  plaintiff  in 
error. 

Mr.  Wm.  Augustus  Denson  for  de- 
fendant in  error. 

January  17,  1921.    Denied. 


[6551  JosHUS  Sykes  et  al.,  Petitioners, 

▼.  The  United  States  ov  America. 

[No.  627.] 

Petition  for  a  Writ  of  Certiorari  to 
the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit. 

See  same  case  below,  —  CCA*  -^t 
264  Fed.  945. 

Mr.  Theodore  A.  Bell  for  petitioners. 

Assistant  Attorney  General  Stewart 
and  Mr.  Harry  S.  Ridgely  for  respond- 
ent. 

January  17,  1921.    Denied. 


John  Barton  Patne,  as  Agent,  etc..  Pe- 
titioner, V.  Industrial  Accident  Cox- 
mission  ov  THE  State  of  Californu 

.  et  aL    [No.  631.] 


e65-«7 


SUPREME  OOUBT  OF  THE  UNITED  STATES. 


Oor.  Tmc, 


Petition  for  a  Writ  of  Certiorari  to 
the  Supreme  Court  of  the  State  of  Cali- 
fornia. 

See  same  case  below,  —  Cal.  — ^  14 
A.L.R.  720.  192  Pac.  859. 

Messrs.  Henley  C.  Booth  and  Wm.  F. 
Herrin  for  petitioner. 

Messrs.  Neal  Power  and  Warren  H. 
Pillsbury  for  respondents. 

January  17,  1921.    Denied. 


John  W.  Seaman  et  al.,  Appellants,  v. 

Samuel  W.  Adler.     [No.  647.] 

Petition  for  a  Writ  of  Certiorari  here- 
in. 

See  same  case  below,  —  CCA.  — , 
266  Fed.  828. 

Mr.  W.  J.  Hughes  for  appellants. 

Mr.  Edward  W.  Foristel  for  respond- 
ent. 

January  19,  1921.    Denied. 


Lee  Wing  Wah  et  al.,  Petitioners,  v. 

Edward  White,  as  Commissioner  of 

Immigration,  etc.     [No.  658.] 

Petition  for  a  Writ  of  Certiorari  to 
the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit. 

See  same  case  below,  —  CCA.  — , 
264  Fed.  961. 

Messrs.  Jackson  H.  Ralston  and 
George  W.  Holt  for  petitioners. 

Assistant  Attorney  General  Stewart 
and  Mr.  Harry  S.  Ridgely  for  respond- 
ent. 

January  17,  1921.     Denied. 


First  National   Bank   op   Casselton, 

North    Dakota.    Petitioner,    v.   Frank 

M.  Smith.     [No.  660.] 

Petition  [65«]  for  a  Writ  of  Certio- 
rari to  the  United  States  Circuit  Court 
of  Appeals  for  the  Eighth  Circuit. 

See  same  case  below,  —  C.  C.  A.  — j 
268  Fed.  780. 

Messrs.  Matthew  W.  Murphy  and 
Thomas  Sterling  fur  petitioner. 

No  appearance  for  respondent. 

January  17,  1921.     Denied. 


DiREOTOR  General  of  Railroads,  Peti- 
tioner, V.  Mabel  Bennett,  Adminis- 
tratrix, eto.     [No.  66L]  • 


Petition  for  a  Writ  of  Certiorari  to 
the  United  States  Circuit  Court  of  Ap- 
peals for  the  Third  Circuit. 

See  same  case  below,  —  C.  C.  A.  — ^ 
268  Fed.  767. 

Mr.  William  Clarke  Mason  for  peti- 
tioner. 

Mr.  Frank  F.  Davis  for  respondent. 

January  17,  1921.    Denied. 


Director  General  of  Railroads,  Peti- 
tioner, V.  Minnie  Tekplin,  Adminis- 
tratrix, etc.     [No.  662.] 
Petition  for  a  Writ  of .  Certiorari  to 
the  United  States  Circuit  Court  of  Ap- 
peals for  the  Third  Circuit. 

See  same  case  below,  — C.  C.  A.  — . 
268  Fed.  483. 

Mr.  William  Clarke  Mason  for  peti- 
tioner. 
Mr.  Frank  F.  Davis  for  respondent. 
January  17,  1921.     Denied. 


Walker  D.  Hines,  as  Agent,  etc..  Peti- 
tioner, V.  Harvey  K.  Ketser.  [No. 
667.] 

Petition  fo^  a  Writ  of  Certiorari  to 
the  United  States  Circuit  Court  of  Ap- 
peals for  the  Third  Circuit. 

See  same  case  below,  —  C.  C.  A.  — , 
268  Fed.  772. 

Mr.  William  Clarke  Mason  for  peti- 
tioner. 
Mr.  Frank  F.  Davis  for  respondent: 
January  17,  1921.     Denied. 


George    Francis    Rowe,    Petitioner,    v. 

John    M.    Botle,    as    United    States 

Marshal,  etc.     [No.  676.] 

Petition  for  a  Writ  of  Certiorari  to 
the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit. 

See  same  case  below,  —  C.  C.  A.  — , 
268  Fed.  809. 

Mr.  Abner  H.  Ferguson  for  petitioner. 

Assistant  Attorney'  General  Stewart 
and  Mr.  Roy  C.  McHenry  for  respond- 
ent. 

January  17,  1921.    Denied. 


[657]  Alexander  New  and  Henry  C. 
Ferris,  Receivers,  ete.,  Petitioners,  ▼. 
Efhe  MoMiLLAirj  Administratrix,  etc 
[No.  586.] 

1S4  V.  ft. 


ino. 
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•57.  608 


Petition  for  a  Writ  of  Certiorari  to 
the  Supreme  Court  of  the  State  of  Okla- 
homa. 

See  same  ease  below,  79  Okla.  70,  191 
Pae.  160. 

Messrs.  Arthar  Miller  and  Ephraim  H. 
Foster  for  petitioners. 

No  appearance  for  respondent. 

January  24,  192L    Denied. 


KoKOMO  Stekl  Wirb  Company,  Peti- 
tioner, V.  The  Repubuc  of  France. 
[No.  666.1 

Petition  for  a  Writ  of  Certiorari  to 
the  United  States  Circuit  Court  of  Ap- 
peals for  the  Seventh  Circuit. 

See  same  case  below,  —  C.  C.  A.  — , 
268  Fed.  917. 
Mr.  John  B.  Browne  for  petitioner. 
Mr.  F.  Winter  for  respondent. 
January  24,  1921.    Denied. 


United  States  of  America,  Plaintiff  in 

Error,  v.  Picher  Lead  Company.    [No. 

138.] 

In  Error  to  the  District  Court  of  the 
United  States  for  the  Western  District 
of  Missouri. 

The  Attorney  General  for  plaintiff  in 
error. 

No  appearance  for  defendant  in  error. 

October  5,  1920.  Dismissed,  on  motion 
of  counsel  for  the  plaintiff  in  error. 


United  States  of  America,  Plaintiff  in 

Error,  v.  Jacob  Wicibdeza   (Pleasant 

Man).    [No.  230.] 

In  Error  to  the  District  Court  of  the 
United  States  for  the  District  of  North 
Dakota. 

The  Attorney  General  for  plaintiff  in 
error. 

No  appearance  for  defendant  in  error. 

October  5,  1920.  Dismissed,  on  motion 
of  counsel  for  the  plaintiff  in  error. 


[658]  Adams  State  Bank,  Plaintiff  in 
Error,  v.  People  of  the  State  of  Il- 
linois.   [No.  3.] 
In  Error  to  the  Supreme  Court  of  the 

State  of  Illinois. 

See  same  case  below,  272  111.  277,  111 

K.  E.  089. 

Mr.  Frank  H.  Bicek  for  plaintiff  in 


prroT. 


Messrs.  Edward  J.  Brondage  and  James 
H.  Wilkerson  for  defendant  in  error. 

October  5,  1920.  Dismissed  with  costs, 
on  motion  of  counsel  for  the  plaintiff  in 
error. 


Harrt  Wronkow  Keatlet,  Petitioner,  v. 

United  States  Trust  Company  et  aL, 

as  Executors,  etc.    [No.  32.] 

On  Writ  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Second  Circuit. 

See  same  ease  below,  161  C.  C.  A.  304, 
249  Fed.  296. 

Mr.  W.  Bourke  Cochran  for  petitioner. 

Mr.  Edward  W.  Sheldon  for  respond- 
ents. 

October  5,  1920.  Dismissed  with  costs, 
on  motion  of  counsel  for  the  petitioner. 


W.  F.  Harn  et  al.,  Plaintiffs  in  Error,  t. 

Missouri  State  Life  Insurance  Com- 
pany.   [No.  50.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Oklahoma. 

See  same  case  below,  —  Okla.  — ^  173 
Pac.  214. 

Mr.  W.  F.  Ham  (in  propria  persona) 
for  plaintiffs  in  error. 

Messrs.  James  R.  Keaton  an'd  Frank 
Wells  for  defendant  in  error. 

October  5,  1920.  Dismissed  with  eostSi 
per  stipulation. 


WiLUAM  H.  RiGGiE,  Plaintiff  in  Error,  v. 

Grand    Trunk    Railway    CompanTj 

[No.  153.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Vermont. 

See  same  case  below,  03  Vt  282,  107 
Atl.  126. 

Mr.  Harry  Burton  Amey  for  plaintiff 
in  error. 

Mr.  J.  W.  Redmond  for  defendant  in 
error. 

October  5,  1920.  Dismissed  with  costs^ 
on  motion  of  counsel  for  the  plaintiff  in 
error. 


Northern  Pacific  Railway  Coicpant. 
Appellant,  v.  John  Barton  Payne,* 
Secretary  of  the  Interior.    [No.  18.] 

1  Leave  granted  May  17,  1920,  to  sub- 
stitute as  party  appellee  John  Barton 
Payne,  present  Secretary  of  the  Interior, 
in  the  place  of  Franklin  K.  Lane,  former 
Secretary  thereof,  on  motion  of  counsel  for 
the  appellee. 


•M.  aeo 


SUPREME  OOURT  OF  THE  UNITED  STATES. 


Oor.  Tmc, 


In  Error  to  [059]  the  Court  of  Ap- 
I>eal8  of  the  Distriet  of  Coltunbia. 

See  same  case  below,  46  App.  D.  C.  434. 

Messrs.  Alexander  Britten,  F.  W. 
Clements,  and  Cbiurles  Donnelly  for  ap- 
pellant 

The  Attorney  General  for  appellee. 

October  6, 1920.  Dissmissed  with  costs, 
on  motion  of  counsel  for  the  appellant. 


SiRAR  A.  Whittbmoiub,  Plaintiff  in  Er- 
ror, v,  Maud  B.  Crawford.    [No.  248.] 
In  Error  to  the  Court  of  Appeals  of  the 
District  of  Columbia. 

See  same  case  below,  —  App.  D.  C. 
— ,  266  Fed.  1024. 

Messrs.  L.  A.  Bailey  and  J.  William 
Shea  for  plaintiff  in  error. 

Mr.  Thomas  M.  Baker  for  defendant  in 
error. 

October  7,  1920.    Dismissed,  per  stipu- 
lation, and  mandate  granted. 


PvRR  L.  Wheeler  et  a!.,  as  Trustees, 

etc.,   PlaintifiEs  in   Error,  v.   City  of 

Oakland.    [No.  42.] 

In  Error  to  the  District  Court  of  Ap- 
peals in  and  for  the  First  Appellate  Dis- 
trict of.  the  State  of  California. 

See  same  case  below,  34  Cal.  App. 
442,  168  Pac.  23. 

Messrs.  Garret  W.  McEnemey,  William 
H.  Orrick,  and  William  B.  Bosley  for 
plaintiffs  in  error. 

No  appearance  for  defendant  in  error. 

October  7, 1920.  Dismissed  with  costs, 
on  motion  of  counsel  for  the  plaiutifb  in 
error. 


DNiTEn  States  of  America,  Plaintiff  in 

Error,  v.  Dikitrios  J.  Theopuilatos 

et  al.    [No.  208.] 

In  Error  to  the  District  Court  of  the 
United  States  for  the  Southern  District 
of  New  York. 

The  Attorn^  General  for  plaintiff  in 
error. 

Messrs.  William  Harmon  Black  and 
William  W.  Spalding  for  defendants  in 
error. 

October  11, 1920.  Dismissed  on  motion 
of  counsel  for  the  plaintiff  in  error.  ^ 


El  Paso   ft   Southwestern   Railroad 
COKPAHT,  Plaintiff  in  Error,  v.  Robert 
L.  LoviCK.    [No.  316.] 
See  same  eaae  bdow,  110  Tei.  244^  218 

8.  W.  489. 


Meauns.  William  R.  Harr,  W.  A.  Hanr- 
kins,  and  C.  H.  Bates  for  plaintiff  in 
error. 

Messrs.  Winboum  Pearee  and  A.  L. 
Curtis  for  defendant  in  error. 

[660]  October  11,  1920.  Dismissed 
with  costs,  per  stipulation. 


Benjamin   F.   Bush,   Receiver  for  the 
Missouri  Pacific  Railway  Company,  Pe- 
titioner, V.  Albert  J.  Brunswig.    [No. 
468.] 
On  Petition  for  a  Writ  of  Certiorari  to 

the  Ejinsas  City  Court  of  Appeals  of  the 

State  of  Missouri. 

See  same  case  below,  —  Mo.  App.  — , 

221  S.  W.  759. 
Mr.  Edward  J.  White  for  petitioner. 
No  appearance  for  respondent. 
October  11,  1920.     Petition  dismissed 

with  costs,  on  motion  of  counsel  for  the 

petitioner. 


Second  National  Bank  of  Parkersburo, 

West  Virginia,  et  al..  Appellants,  v. 

United  States  FiDELrrr  ft  Guarahtt 

Company.    [No.  554.] 

Appeal  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Fourth  Circuit. 

See  same  case  below,  —  C.  C.  A.  — , 
266  Fed.  489. 

Mr.  V.  B.  Archer  for  appellants. 

Mr.  B.  M.  Ambler  for  appellee. 

October  11, 1920.  Dismisised  with  costs, 
per  stipulation. 


Atlantic  Coast  Electric  Railway  Com- 
pany, Plaintiff  in  Error,  v.  Board  o» 
Public  Utility  Commissioners  of  tub 
State  of  New  Jersey  et  al.  [No.  50.] 
In  Error  to  the  Court  of  Errors  and 

Appeals  of  the  State  of  New  Jersey. 
See  same  case  below,  92  N.  J.  L.  168, 

12  A.L.R.  737,  P.U.R.1919C,  489,  104 

Atl.  218. . 
Mr.  Robert  H.  McCarter  for  plaintiff 

in  error. 

Mr.  L.  Edward  Herrmann  for  defend- 
ants in  error. 
October  15, 1920.    Dismissed  with  coata^ 

pursuant  to  the  Nineteenth  Rule. 


James  A.  Peterson,  Plaintiff  in  Erroi^  ▼« 

United   Statss  of   Axbrica.      [No. 

56.] 

1S4  V.  U. 


1900. 
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In  Bnor  to  the  Diitriet  Court  of  the 
United  Stmtee  for  the  Distriet  [661]  of 
Minnesota. 

Mr.  Frank  D.  Larrabee  for  plaintiff  in 
error. 

The  Attorney  General  and  Solicitor 
General  Frierson  for  defendant  in  error. 

October  18,  1920.  Reversed,  on  con- 
fession of  error,  and  cause  remanded  for 
farther  proceedings  on  motion  of  counsel 
for  the  defendant  in  error. 


Louis  B.  Kaqlbb,  Plaintiff  in  Error,  v. 

Unitbd   States   of   Amibiga.      [No. 

64.] 

In  Error  to  the  District  Court  of  the 
United  States  for  the  Western  District  of 
Wisconsin. 

See  same  case  below,  252  Fed.  217. 

Messrs.  Gilbert  E.  Roe  and  Herman  L. 
Ekem  for  plaintiff  in  error. 

The  Attorney  General  for  defendant  in 
error. 

October  20,  1920.  Judgment  reversed, 
on  confession  of  error,  and  cause  remand- 
ed for  further  proceedings  in  conformity 
with  law,  on  motion  of  Solicitor  General 
Frierson  for  the  defendant  in  error. 


WnuAK  Parent  et  aL,  Appellants,  ▼. 

IrBKI     L.     SiMliONS     PlOOTTE.        [No. 

92.] 

Appeal  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Eighth  Circuit. 

See  same  case  below,  166  C.  C.  A.  41, 
254  Fed.  301. 

Messrs.  Thomas  L.  Sloan  and  Webster 
Bellinger  for  appellants. 

Mr.  Edward  E.  Wagner  for  appellee. 

November  8,  1920.  Dismissed  with 
costs,  on  motion  of  counsel  for  appd- 
bats. 


Liuwooo  Ekoikeeriko  »  Company, 
Plaintiff  in  Error,  v.  New  Tork  Cbn- 
RAL  Railroad  CoiiPANT.  [No.  102.] 
In  Error  to  the  United  States  Circuit 

Court  of  Appeals  for  the  Sixth  Circuit. 
See  same  case  below^  170  C.  C.  A.  129, 

250  Fed.  61. 
Messrs.  Clifford  Thome  and  Mark  A. 

Copeiand  for  plaintiff  in  error. 
Mr.  S.  H.  West  for  defendant  in  error. 
Noirwiber   8,    1920.     Dismissed    with 
eoits^  en  motion  of  counsel  for  the  plain- 
tiff m 


GawHUMi  Oboot,  Plaintiff  m  Error»  ▼. 

CaROUKS  I.  RULLT.     [No.  21&] 

In  Error  to  the  Court  of  Appeab  of 
the  District  of  Columbia. 

See  same  ease  below,  —  App.  D*  C. 
— ,  266  Fed.  1008. 

Mr.  William  C.  Prentiss  for  plaintiff 
in  error. 

Mr.  Mason  N.  Richardson  for  defend- 
ant in  error. 

[662]  November  8,  1920.  Dismissed 
with  costs,  on  motion  of  counsel  for  the 
plaintiff  in  error. 


ToKT  Tachik  and  Fred  Fedotoff, 

tiffs  in  Error,  v.  State  ov  Nkw  Jkb- 

SBT.    [No.  220.] 

In  Error  to  the  Court  of  Errors  and 
Appeals  of  the  State  of  New  Jersey. 

See  same  case  below,  93  N.  J.  L.  485. 
108  Atl.  318. 

Mr.  Charles  Recht  for  plaintiffs  in 
error. 

No  appearance  for  defendants  in  error. 

November  9,  1920.  Dismissed  with 
costs,  on  motion  of  counsel  for  the  plain- 
tiffs  in  error. 


AifERiOAN  Tblephonb  ft  Tblegraph 
Company  of  Baltimore  Citt,  Plain- 
tiff in  Error,  v.  State  Roads  Commis- 
sion OF  Maryland.  [No.  108.] 
In  Error  to  the  Court  of  Appeals  of 
the  State  of  Maryland. 

See  same  case  below^  134  Md.  11,  106 
Atl.  260. 

Mr.  Shirley  Carter  for  plaintiff  in  er- 
ror. 

Messrs.  Alexander  Armstrong,  Albert 
C.  Ritchie,  Ogle  Marbury,  and  J.  Pur- 
don  Wright  for  defendant  in  error. 

November  11,  1920.  Dismissed  with 
costs,  per  stipulation. 


Chesapeake    ft    Potomao    Telephone 
Company  of  Baltimore  Cftt,  Plain- 
tiff in  Error,  v.  State  Roads  Com- 
mission or  Maryland.    [No.  119.] 
In  Error  to  the  Court  of  Appeals  of 

the  State  of  Maryland. 
See  same  case  below,  134  Md.  l,  106 

Atl.  257. 
Mr.  Shirley  Carter  for  plaintiff  in  ei 

ror. 
Messrs.    Alexander    Armstrong,    Ogu 

Marbury,  and  Albert  C.  Ritchie  for  de- 
fendant in  error. 
November  11,  1920.     Dismissed  with 

costs,  per  stipulation. 


SUPREME  COURT  OF  THE  UNITED  STATES. 


Oot,  TWMM, 


EiucA  Bkbkkabdt  et  al.,  Plaiiiti&  in 
Error,  v.  Lewis  Pkrrt.    [No.  109.] 
In  Error  to  the  Supreme  Court  of  the 

State  of  Missouri. 
See  same  case  below,  276  Mo.  612,  13 

AX.R.  1320.  208  S.  W.  462. 
Mr.  Abraham  L.  Levi  for  plaintifb  in 

error. 
No  appearance  for  defendant  in  error. 
[663]  November  18,  1920.    Dismissed 

wiUi  costs,  pursuant  to  the  Tenth  Rule. 


H.  W.  Cargill,  as  Assessor,  etc.,  et  al., 

Petitioners,  v.  United  States  ex  rel. 

Frank  Pierce.    [No.  376.] 

On  Petition  for  a  Writ  of  Certiorari 
to  the  United  States  Circuit  Court  of 
Appeals  for  the  Eighth  Circuit. 

See  same  case  below,  —  C.  C.  A.  — , 
263  Fed.  856. 

Mr.  U.  S.  Bratton  for  petitioners. 

Mr.  George  B.  Pujzrh  for  respondent. 

November  22,  1920.  Dismissed  for 
want  of  prosecution. 


United  States  Shipping  Board  Emer- 

genct  Fleet  Corporation,  Plaintiff  in 

Error,  v.  Joseph  N.  Kinney.     [No. 

440.] 

In  Error  to  the  District  Court  of  the 
United  States  for  the  Eastern  District  of 
Pennsylvania. 

The  Attorney  General  for  plaintiff  in 
error. 

No  appearance  for  defendant  in  error. 

November  22,  1920.  Dismissed  with 
costs,  on  motion  of  counsel  for  plaintiff 
in  error. 


Dallas  Labor  Temple  Association  et 
al..  Appellants,  v.  C.  M.  Cureton,  At- 
torney General,  etc.,  et  al.     [No.  226.] 
App^  from  the  District  Court  of  the 
United  States  for  the  Northern  District 
of  Texas. 

Messrs.  Francis  Marion  Etheridge  and 
Joseph  Manson   McCormick  for  appel- 
lants. 
Mr.  C.  M.  Cureton  for  appellees. 
November  22,   1920.     Dismissed   with 
eostii  pursuant  to  the  Tenth  Rule. 


Oborge  Russell  Hill  et  al.,  Appellants, 
V.  C.  M.  CuRETOK,  Attorney  General, 
etc.,  et  al.    [No.  227.] 

SS4 


Appeal  from  the  [664]  District  Covrt 
of  the  United  States  for  the  Northern 
District  of  Texas. 

Messrs.  Francis  Marion  Etheridge  and 
Joseph  *Manson  McCormick  for  appel- 
lants. 

No  appearance  for  appellees. 

November  22,  1920.  Dismissed  with 
costs,  pursuant  to  the  Tenth  Rule. 


Galveston  Artillery  Club  et  al..  Ap- 
pellants, V.  C.  M.  Cureton,  Attorney 
General,  etc.,  et  al.     [No.  228.] 
Appeal  from  the  District  Court  of  the 
United  States  for  the  Northern  District 
of  Texas. 

Messrs.  Francis  Marion  Etheridge  and 
Joseph   Manson    McCormick   for  appel- 
lants. 
No  appearance  for  appellees. 
November  22,   1920.     Dismissed   with 
costs,  pursuant  to  the  Tenth  Rule. 


United  States  of  America,  Plaintiff  in 
Error,  v.  Theodore  Rat.    [No.  162.] 
In  Error  to  the  District  Court  of  the 
United  States  for  the  District  of  Wyo- 
ming. 

The  Attorney  General  for  plaintiff  in 
error. 

Mr.  D.  A.  Preston  for  defendant  in 
error. 

December  6,  1920.     Dismissed,  on  mo- 
tion of  counsel  for  the  plaintiff  in  error. 


Clark  County  National  Bank,  Plain- 
tiff in  Error,  v.  Commonwealth   ov 
Kentucky.     [No.  350.] 
In  Error  to  the  Court  of  Appeals  of 

the  State  of  Kentucky. 

See  same  case  below,  187  Ky.  151^  219 

S.  W.  175. 
Mr.  D.  L.   Pendleton  for  plaintiff  in 

error. 

No  appearance  for  defendant  in  error. 
December    6,    1920.      Dismissed    with 

costs,  on  motion  of  plaintiff  in  error. 


Chanslor-Canfield  Midway  Oil  Com- 
pany   et    al..    Appellants,    v.    Unitbd 
States  of  Ajcerica.     [No.  601.] 
Joint  motion  of  Recovery  Oil  Company 
and  the  United   [665]   SUtes  that  this 
eanse  be  remanded  to  the  Distriet  Court 
of  the  United  Stotes  for  the  Souftlieni 
District  of  California  to  eany  iato  effect 

Sft4  V.  ft. 
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ttit  ■aithmiit  of  tbo  oaae^  rtadMd  pnr- 
raaal  to  Aefe  of  Gongrtis  of  F^rnaiy  26, 
1920. 

See  flame  ease  bek>w,  —  CCA.  ^, 
266  Fed.  146. 

Sdieitor  Q^ieral  Frienon  for  the  mo- 
tion. 

Deeember  13, 1020.    Qranted. 


WHiLARD  B.  Brtne,  Petitioner,  v.  Helen 

F.  Martell,  Administratrix,  etc.    [No. 

402.1 

On  Petition  for  a  Writ  of  Certiorari  to 
the  Superior  Court  of  the  State  of 
Massaehusetts. 

See  flame  case  below,  in  supreme  jndi- 
eial  court,  235  Mass.  35,  126  N.  E.  354. 

Mr.  James  T.  Lloyd  for  petitioner. 

Mr.  Charles  W.  Darr  for  respondent. 

December  13, 1920.  Dismissed  for  want 
of  proaeeution. 


RuBiB   C.   Connor   and  Her   Husband, 

Claude  E.  Connor,  et  al..  Petitioners, 

V.  Mena  Ktls  Eluott,  as  Executrix, 

etc.    [No.  446.] 

On  Petition  for  a  Writ  of  Certiorari 
to  the  Supreme  Court  of  the  State  of 
Florida. 

See  same  case  below,  —  Fla.  — ,  85  So. 
164. 

Mr.  William  E.  Richardson  for  pe- 
titioners. 

Mr.  Benjamin  Micou  for  respondent. 

December  13, 1920.  Dismissed  for  want 
of  prosecution. 


MoBBifl   ZucKER,  Plaintiff  in   Error,  v. 

United    States   of   Akerica.      [No. 

127.1 

In  Error  to  the  District  Court  of  the 
United  States  for  the  Eastern  District 
of  New  York. 

Mr.  Louis  B.  Boudin  for  plaintiff  in 
error. 

The  Attorney  General  for  defendant  in 
error. 

December  13,  1920.  Dismissed  pur- 
suant to. the  Sixteenth  Rule,  on  motion 
of  counsel  for  defendant  in  error. 


Michael    McColb    ▼.    The    Lighter 

Howell,  etc    [No.  267.] 

Leave  to  withdraw  [666]  certificate 
sent  up  by  the  United  States  Circuit 
Comt  of  Appeals  for  the  Second  Circuit. 


Mr.  Bobert  Stewart  for  Michael  Ms- 
Cole. 

Mr.  Bertrand  L.  Pettigrew  for  The 
Howell. 

January  3,  192L    Granted. 


Blukenstock    Brothers    Advertising 
AoBNCT,  Plaintiff  in  Error,  v.  Curtis 
Publishing  Company.     [No.  141.] 
In  Error  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Seventh  Cir- 
cuit. 

See  same  case  below,  170  C.  C.  A.  123, 
258  Fed.  927. 

Mr.  Colin  C.  H.  Fyffe  for  plaintiff  in 
error. 
No  appearance  for  defendant  in  error. 
January    10,    1921.      Dismissed    with 
costs,  on  motion  of  counsel  for  the  plain- 
tiff in  error. 


United  States  or  America,  Appellant, 
V.  United  Shoe  Machinery  Corpora- 
tion et  ai.    [No.  550.] 
Appeal  from  the  District  Court  of  the 

United   States  for  the   Eastern   District 

of  Missouri. 

See  same  case  below,  264  Fed.  138. 
The  Attorney  General  for  appellant. 
Messrs.  Frederick  P.  Fish,  Charles  P. 

Choate,  Jr.,  and  Cordenio  A.  Severance 

for  appellees. 

January  11,  1921.     Dismissed,  on  mo- 
tion of   Solicitor   General   Frierson   for 

the  appellant. 


PuLLHAN  Company,  Petitioner,  v.  State 
Industrial  Commission.     [No.  469.] 
On  Writ  of  Certiorari  to  the  Supreme 
Court,    Appellate    Division,    Third    De- 
partment, of  the  State  of  New  York. 

Messrs.    Maurice    C.    Spratt    and    H. 
Prescott  Gatley  for  petitioner. 
Mr.  E.  Clarence  Aiken  for  respondent 
January    17,    1921.      Dismissed,    per 
stipulation. 


Wabash    Railroad    Company,    Plaintiff 
in  Error,  v.  Board  of  Review  of  Cook 
County,  Illinois.     [No.  169.] 
In  Error  to  the  Supreme  [667]  Court 

of  the  State  of  Illinois. 
See  same  case  helow,  288  HI.  159,  123 

N.  E.  259. 
Messrs.  E.  Marvin  Underwood  and  La 

Roe  Brown  for  plaintiff  in  error. 


tvt 
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(kn. 


Mr.  Edwftxd  J*  Bni]idftg6  for  ctefcnd* 
ant  in  error. 

January  18,  1921.  DismiBsed  with 
eostSy  on  motion  of  eoanael  for  the  plain- 
tiff in  error. 


JosBPK  B.  BnuTiL  et  aL,  Plaintiib  in 

Error,  v.  Osoab  O.  Forbhak  et  al., 

Tmstees,  etc    [No.  165.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Illinoia. 

See  same  case  below,  288  111.  106,  123 
K.  E.  270. 

Messrs.  Albert  Fink  and  David  D. 
Stansbory  for. plaintiffs  in  error. 

Messrs.  Samuel  A.  Ettelson  and  Ches- 
ter E.  Cleveland  for  defendants  in  error. 

January  19,  192L  Dismissed  with 
eoits,  pursuant  to  the  Tenth  Rule. 


WiLLiAK  R.  Castia  et  al..  Trustees,  etc. 
Petitioners,  v.  JuuA  Whitb  Castlb. 
[No.  629.] 

4a« 


On  Writ  of  Certiorari  to  the  United 
States  Cireuit  Court  of  Appeals  for  the 
Ninth  Cireuit. 

See  same  ease  below,  —  C.  C.  A.  — • 
267  Fed.  621. 

Mr.  A.  O.  M.  Robertson  for  petition- 
ers. 

No  appearance  for  respondent 

January  24,  1921.  Dismissed,  with 
eosts,  on  motion  of  eounsel  for  petition- 
ers. 


Haks  Hohnbb,  Appellant,  ▼.  Frakgis  P. 

Oabvak,  as  Alien  Property  Custodian, 

etal.    [No.  184.] 

Appeal  from  the  District  Court  of  the 
United  States  for  the  Southern  District 
of  New  York. 

Mr.  A.  W.  Lafferty  for  appellant 

The  Attorn^  Q^ieral  for  appellees. 

August  21,  1920.  Dismissed  puzauaat 
to  the  Twen^-eighth  Rule. 
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THE  DECISIONS 


or  THB 


Supreme  Court  of  the  United  States 


▲T 

CXrrOBER  TERM.  1920. 


ALEXANDER  KAHN  et  al.,  Appts.,  he  did  by  special  regulation  organizing  the 

V.  military  force  known  as  the  United  States 

AUGUST  V.  ANDERSON,  Warden  of  the  Guards,    and    that   such    force,   under    tiie 

United    States    Penitentiary    at    Leaven-  express  terms  of   §   1   of  that  act,  are  u 

worth   Kansas.  P*''^  ^'  ^^®  Army  of  the  United  States. 

'                *  [For    otber    cases,    see    Courts-martial,    I.    in 

Digest  Sup.  Ct.  1908.] 

(See  S.  C.  Reporter's  ed.  1-10.)  Courto-martlal  -  who  are  subject  to  - 

.^^     __          __.  ,           *    ^.  .  •          a  dl8cliarg<Hl  soldiers  confined  in  miii- 

K^mrts-martlal    —    Judicial    review    —  ^      prison 

executlTe  discretion  as  to  number  of  4    Military    prisoners    confined    in    a 

offlcera  composins  court.  United  States   miliUry   prison  under  pre- 

1   The  exercise  of  discretion  as  t»  fix-  ^j^^^   court-martial   sentences    are   subject 

^ag  the  number  of  oflScers,  with  reference  ^  military  law  and  trial  by  court-martial 

he    condition    of    the   service,    who   Sha  1  ._     nffMi.ii.     oommitfi^d     Hnrina     «nnh     im. 


the  condition  of  the  service,  who  shall  ^^^    ^^^^^    committed    during    such    im 

^mpo«j  a  court-martial,  within  the  maxi-  p^i^onment,  even  if  their  discharge  as  sol- 

^um   Md    minimum    limits    fixed    by    the  g.^^^  resulted  from  the  previous  sentences. 

"ttth  Article  of  War,  is  executive,  and  not  ^^^^  ^^^^^  ^^^^  ^^  Courts-martlal.  II.  a.  io 

Subject  to  judicial  review.  Digest  Sup.  Ct.  1008.] 

C  For   other   caijes.    see    Courts-martlal.    II.    «.  ctonstltutional    law    —    duo    process    of 

in  Digest  Sup    Ct.  1008.]  ,^^  _  ^^^^^         court-martial. 

^^V*^'™*            "■    ^^^P^*^*®**    -    '®-  6.  To  subject  military   prisoners,  con- 

o    i>*^*?^"i            K^               i«^,-  ir.  fined  in  a  miliUry  prison  under  previous 

2.  Retired  Army  officers  are  officers  in  court-martial  sentences  which  involved  the.r 

^^.u^'^^H"^  ^^^•'"''^  ?Ku^^  ^"  •      ^    ♦!  discharge   as    soldiers,   to    trial    by   court- 

rithrn  the  meaning  of  the  provision  in  the  ^^^tial  for  offenses  committed  during  such 

th    Article   of    Wkr,   governing   the   com-  j^     ig^^^^nt,  does  not  involve  a  violation 

OBition   of    court-martial,    and    an    order  of  the  guaranty  of  U.  S.  Const.  5th  Amend., 

".lP'°fi.  •"^,,^*f "    ^,  ^\  Zl^„    it^.  against  the  deprivation  of  life,  liberty,  o^ 

rithm    the   authority   conferred    upon    the  f      ^ty  without  due  process  of  law."^ 

secretary  of  War  by  the  Act  of  April  23,  ^^^^  ^^g^  ^^^^^   ^^  Consti rational  i^w.  IV. 

-^904,  to  assign  retired  ofncers  of  the  Army,  5,  9.  in  Digest  Sup.  Ct.  luos.j 

'^ivith  their  consent,  to  active  duty  on  courts-  j„,y  _  right  to  —  criminal  prosecution 

^nartial.                                               .  ,     •     -  without  indictment  —  court-murtial. 

*DlMt'*¥uJ^Ct*  m8  f  °'''*""™*'***''    '•    *"*  6.  Trial   by   court-martial   for   murder 

.^      *              li  •'           *     ^  •*!-.«       ^m.w>..<,  committed   by   persons   subject  to  military 

^urte-martial  -  composition  -  officers  ,^^    ^^^^   J^    infringe    the    constitutional 

V5ffi%rs^o?\?e  Sf  States  Guards  ^."Yn'dfcl'rnt  t^^Ld  ^              presentment 

UUBt  be  deemed  competent  to  be  assigned  ^^,^^  ^^^^^  ^^^J  f^^  Jury,   I.   b.   2;   Indict- 

to  court-martial  duty,  since   there  can  be  ment,  I.  b,  in  Digest  Sup.  Ct.  1908.] 

mo    doubt    that    the    President    was    fully  Courts-martlal  —  Jurisdiction  —  mur- 

^mpowered  by  the  Selective  Service  Act  of  ^^^  ..  peace. 

May  18,  1917,  §  2,  to  exert  the  power  which  7,  p^^ce   in   the   complete  legal  sense. 

;z~7         T      l        7~T.        J        •    •     1  officially  proclaimed,  is  what  is  meant  by 

Note.— As   to   civil   and   cnmmal   re-  ^.^^  phrase  "in  time  of  peace"  in  the  pro- 

■poDsibility  of  soldiers  and  militiaman —  vision  of  the  92d  Article  of  War  that  no 

see   note   to    Franks    v.    Smith,    L.R.A.  person  shall  be  tried  by  court-martial  for 

1915A,  114L  murder  or  rape  committed  within  the  geo- 

•5  li.  ed.  <^^ 


8UPEEMK  OOnST  OF  THE  UNITED  BTAT>8.  Oor.  Itac, 

grmphleal  llnlta  ef  the  lUtci  of  tbt  Union  ed.  372,  374;  Cnit«d  SUtst  ▼.  Brad.  12 

ud  tiw  DUtrlct  of  Columbia  In  tiow  of  How.  361,  363, 13  L.  ed.  1023, 1024;  Mut- 

L  «d.  440,  447;  Twining  v.  New  Jeney, 
211  U.  S.  78,  100,  102,  53  L.  ed.  97, 
106,  107,  29  Sup.  Ct.  Hep.  14;  Callui  v. 

T™,.™"^i    iwi  "       WUwn,  127  U.  S.  540,  549,  32  L.  ed.  223, 

Januarj  31,  ISEi.  22Q,  8  Sup.  Ct.  Rep.  1301;  Capital  Ttm- 

Al»PEAL  from  the  Distriet  Court  of  ^'iL"  ^;^- ?"'■  ^^*  "- S- ^'A' *3A-®^- 

the  United  Sutes  for  the  Dtatrict  «"' ^5,  "  Sap.  Ct   Bep.  5M>;  Schick 

of  K.IMM  to  review  t  decree  denying  »•  ^^^  St»teB,  195  U.  8.  66,  W,  4» 

relief  by  hnbew.  corpus  to  perwne  im-  ^.  ed.  99,  102,  24  Sup,  Ct.  ^p.  826,  1 

prisoned    under    sentence    of    &    conrt-  *°5,-  Cas.  685;  TennMsee  v.  Dwia,  10ft 

unrtial.    Affirmed.  U.  S.  257,  26  L.  cd.  MS;  3  Co.  Inst.  pp. 

The  facts  arc  stated  in  the  opinion.  S^.  335,  336;  2  Co.  Inst   PP- «,  48,  60; 

„      „      ,      ,    ^^        ,.  7Eno.  Bntanmca,  p.  348;  1  Bl.  Com.pp. 

Mr.  Kutin  J.  ODonneU  arfnied  the  418,  421;  3  Maoauiny,  History  of  Eng- 

eaase,  and,  with  Mr.  Zsaao  B.  Kimbrell,  i^nd,  pp.  30,  34;  Coleman  v.  TennosBee^ 

aied  a  brief  for  appeUanto:  97  p.  s.  609,  24  L.  ed.  1118;  CaldweU  ▼. 

Notwithstanding  Congress  by  expreaa  Parker,  252  U.  S.  376,  64  L.  ed.  621,  40 

OonstitQtional  provision  hu  the  power  to  Sup.    Ct.    Eep.   388;    Knote's    Case,   10 

prescribe  mlei  for  the  government  ud  ct.  CI.  8&7,  afflnned  in  96  D.  8.  149,  24 

regolAtion    of   the   Army,    those   rules  L.    ed.   442;    6   Brewer's   Orationi.   p. 

mnat  be  interpreted  in  connection  with  2154;  Thompeon  v.  Utah,  170  tJ.  8.  3K, 

the  provision  that  the  trial  of  ill  erimes  42  L.  ed.  1068,  18  Sup.  Ct.  Rep.  620; 

•roept  in  eases  of  impeachment  ahaU  he  Ameriean  Ins.  Co,  v.  366  Bales  of  Cot- 

by  jury,  and  that  in  aU  eriminal  prose-  ton,  1  Pet.  645,  7  L.  ed.  256;  UeAllistar 

cations  the  accused  shall  enjoy  the  right  ,   United  SUtcs,  141  U.  S.  180.  36  L. 

to  a  trial  by  jury,  and  that  no  person  ed.  686,  11  Bnp.  Ct.  Rep.  948;  Ex  parte 

shall  be  depnved  of  life  or  liberty  with-  Henderson,  Fed.  Cas.  No.  fi^B;  8tr»f- 

out  dne  process  of  law.    The  former  pro-  ford's  Trial,  3  How.  St.  Tr.  1382;  I^a- 

Tision  must  not  be  interpreted  bo  as  to  caster's  Case,  1  How.  St.  Tr.  39;  Omi- 

nnllify  the  latter  provisions.  pen  v.  United  States,  233  U.  8.  604, 

Grafton  r.  United  SUtee,  206  U.  S  ^0,  58  L.  ed.  1116,  1119,  34  Sup.  Ct 

833, 61  L.  ed.  1084,  27  Sup.  CI.  Rep.  749.  r™.   693,   Ann.   Css.   1915D,   1044;   « 

11  Ann.  Cae.  640,  note ;  Ex  parte  Hender-  co.  Inst.  332 ;  1  Bl.  Com.  p.  416. 

son,  Fed.  Cae.  No.  ^349;  HamUton  v.  jt  i,  always  aafe  to  read  the  letter  of 

Kentucky  DietiHenes  ft  Warehouse  Co.  .(,«  Constitution  in  the  spirit  of   the 

251  TI.  e.  146,  64  L.  ed.  194,  40  Sup.  Declaration  of  Independence. 

Ct.  Kep.  106;  United  SUtes  v.  Caipen-  (jaif^  c.  ft  8.  Y.  R.  Co.  t.  Ellii,  185 

te>,  vol.  2,  Davis,  Rise  ft  FaU  of  Con-  tj.  s.  150,  41  L.  ed,  666, 17  Sup.  Ct.  Ben. 

federate  Oovemment,  p.  348;  Ex  parte  256;  MoKinater  v.  Sager,  163  Ind.  671, 

Milligan,  4  WalL  2, 18  L.  ed.  281.  qs  jji.a.  273,  106  Am.  St.  Rep.  268,  73 

The  provisions  of  the  Constitution  of  N.  E.  854;  Butchers'  Union  S.  H.  ft  L. 

the  United  SUtes  concerning  jury  trial  g,   l   Qo.   v.   Crescent  City  L.    8.   L. 

rrfer  to  the  right  to  trial  by  jury  aa  it  ft  g.  h.  Co.  Ill  U.  8.  762,  28  L.  ed.  688, 

was  enjoyed  by  Englishmen  in  England  4  g^p.  ct.  Eep.  652;  American  Fede»- 

■t  common  law.    The  common  law  knew  tion  of  Labor  v.  Buck's  Stove  ft  Rann 

no  distinction  between  citisen  and  sol-  Co.  33  App.  T>.  C.  83,  32  L.RJL.(irS.) 

dier.    The  provision  of  the  5th  Amend-  748;  Re  Jacobs,  98  N.  T.  98,  60  An. 

meat  permit  Ung  the  accusation  of  per-  ^     538 .  p^opio  ex  rel.  Tyrolor  v.  War- 

Bons  IS  the  land  and  naval  forces  by  ^       157  jj.  Y.  116,  43  L3.A.  264,  68 

nethods  other  than  by  preeentment  or  ^^   g^  ^^     733  51  yj_  ^  1006. 

mdictment  (rf  a  grand  jury  involves  a  ^      ciUtions    from    the    manual    of 

matter  of  procedure  rather  than  of  sub-  , ....  ._■  ..  _  —,__  iv„„_i__» 

stantial  ri^ht.     That  provision  did  not  ?"?f^     I^      t^^A.t          "'«»*''««" 

operate  to  deprive  a  cltixen  conscripted  buUetins  do  not  aid  the  com-t. 

into  the  Army  of  his  right  to  a  tri  Jl  by  „  Broon^  Legal  l^xims,  8th  ed.  p.  IM; 

a  jury  (after  having  been  accused)  such  Bacon,   M«ims,   !Ug.   2;   Barnardiat« 

as  a  soldier  or  eitixen  was  entitled  to  ▼■  Boame,  6  How.  BL  Tr.  1094. 

at  common  law.  The  cxeeption  of  eases  arising  m  tM 

Den  ex  dem.  Murr«y  v.  Hobokm  Land  land'  and  naval  foicea  from  tha  pravi- 

ft  ImprOT.  Co.  18  How.  272,  276,  16  L.  sion  eoneeming  the  mode  of  aetniaatiiw 

4f»  •••  V.  ft. 


KABK  T.  AKDER80M. 


was  a  reeognition  that  otherwise  sneh 
eases  were  not  excepted  by  the  provi- 
sion giving  Congress  power  to  make 
roles  (in  such  cases)  for  regulating  and 
governing  the  forces  from  the  rale  of 
Uw  applicable  to  every  other  citizen. 

Gibbons  v.  Ogden,  9  Wheat.  186,  6 
L  ed.  68;  Brown  v.  Maryland,  12  Wheat. 
438,  6  L.  ed.  685;  Rhode  Island  v.  Mas- 
sachusetts, 12  Pet.  722,  9  L.  ed.  1259; 
Cohen  v.  Virginia,  6  Wheat.  378,  5  L. 
ed.  284;  Bend  v.  Hoyt,  13  Pet.  271,  10 
L.  ed.  158. 

In  the  solution  of  constitutional  ques- 
tions the  same  rules  of  interpretation 
and  sources  of  judicial  information  may 
be  resorted  to  as  in  the  construction  of 
statutes  and  other  instruments  granting 
power  (Adams  v.  Storey,  1  Paine,  79, 
Fed.  Cas.  No.  66;  Rhode  Island  v.  Mas- 
sachusetts, 12  Pet.  722,  9  L.  ed.  1259). 
The  rule  that  an  exception  will  not  be 
written  into  a  statute  when  it  would 
have  been  easy  for  the  lawmaking  power 
to  say  so  (Baltimore  ft  P.  B.  Clo.  v. 
Grant,  98  U.  S.  398,  25  L.  ed.  231;  Union 
Nat.  Bank  v.  Matthews,  98  U.  S.  627,  25 
L  ed.  190;  United  States  v.  Koch,  5 
LR.A.  130,  40  Fed.  252;  Re  Drake,  114 
Fed.  232;  Austin  v.  United  States,  155  U. 
8.  432,  39  L.  ed.  212,  15  Sup.  Ct.  Rep. 
167)  applies  to  the  construction  of  a  con- 
stitutional provision. 

Hie  express  recognition  in  the  first 
articles  of  War  adopted  by  the  Conti- 
nental Congress,  of  the  right  of  a  soldier 
charged  with  a  capital  crime,  during 
time  of  war,  to  a  trial  by  jury,  and  the 
executive,  legislative,  and  judicial  rec- 
ognition of  that  right  during  all  the 
wars  in  which  this  country  was  engaged 
antil  1863,  was  merely  a  recognition  of 
the  right  in  that  respect  enjoyed  by 
soldiers  at  common  law,  and  demon- 
strates that  the  Constitution  itself  ex- 
pressly preserves  a  soldier's  right  to  be 
tried  by  a  jury  when  charged  with  a 
capital  crime,  and  that  Congress,  under 
the  guise  of  making  rules  for  the  gov- 
ernment and  regulation  of  the  land 
forces,  can  never  take  it  away. 

Caldwell  v.  Parker,  251  U.  S.  376,  64 
L  ed.  621,  40  Sup.  Ct.  Rep.  388;  Motes 
7.  United  States,  178  U.  S.  458,  44  L. 
ed.  1150,  20  Sup.  Ct.  Rep.  993. 

The  words,  "but  no  person  shall  bo 

tried   by   court-martial   for   murder   or 

rape  committed  within  the  geographical 

limits  of  the  states  of  the  Union  and 

the   District   of   Columbia   in    time    of 

peace,"  prohibited   courts-martial  from 

trying  petitioners/  for  the  reason   that, 

on  the  ^th  day  of  July,  1918,  the  courts 

were  open  in  the  state  and  district  of 
•5  li.  ed. 


Kansas,  and  within  the  geographical 
limits  of  the  states  of  the  Union  and  the 
District  of  Oolumbia,  and  hence  it  was 
a  time  of  peace  within  the  meaning  of 
the  92d  Article  of  War. 

Ex  parte  Milligan,  4  Wall.  128,  18  L. 
ed.  298;  Prize  Cases,  2  Black,  635,  666, 
17  L.  ed.  459,  476;  3  Co.  Litt.  chap.  7, 
412,  p.  249,  as  quoted  in  Wheaton,  Int. 
Law,  p.  525;  Endlich,  Interpretation  of 
Statutes,  §  3;  Kepner  v.  United  States, 
195  U.  S.  124,  49  L.  ed.  122,  24  Sup.  Ct. 
Rep.  797,  1  Ann.  Cas.  655;  The  Abbots- 
ford,  98  U.  S.  440,  25  L.  ed.  168. 

The  law  recognises  a  distinction  be- 
tween domestic  and  foreign  war,  and  the 
question  as  to  whether  or  not  a  state 
or  time  of  war  existed  in  so  far  aa 
personal  rights  are  involved  is  to  be 
determined  by  the  records  and  judges 
of  the  courts  of  justice,  and  not  by  the 
records,  officers,  or  acts  of  any  other 
department  of  the  government. 

Gilbert,  Tenures,  p.  35;  3  Co.  Inst. 
3^-41;  1  Ck>.  Inst.  281,  282;  The  Park- 
hill,  Fed.  Cas.  No.  10,755a;  Ex  parte 
Mikell,  253  Fed.  817. 

With  the  known  hostility  of  the 
American  people  to  any  interference  by 
the  military  with  the  regular  adminis- 
tration of  justice  in  the  civil  courts,  ne 
intention  to  take  from  them  the  juris- 
diction which  they  had  always  exercised 
with  respect  to  soldiers  and  citizens 
should  be  ascribed  to  Congress  in  the 
absence  of  clear  and  direct  language  to 
that  effect;  hence  the  prohibition  deny- 
ing jurisdiction  to  courts-martial  to  try 
soldiers  for  murder  or  rape  in  time  of 
peace  prevents  such  courts  from  trying 
such  persons  except  at  a  time  when 
martial  law  is  in  force  and  applicable 
alike  to  soldier  and  citizen. 

Coleman  v.  Tennessee,  97  U.  S.  509, 
514,  24  L.  ed.  1118, 1121 ;  Ex  parte  Milli- 
gan, 4  Wall.  127,  18  L.  ed.  297;  Griffin 
V.  Wilcox,  21  Ind.  370;  Hale  History  of 
Common  Law,  Runnington's  ed.  London, 
1829,  pp.  42,  43 ;  Caldwell  v.  Parker,  252 
U.  S.  376,  64  L.  ed.  621,  40  Sup.  Ct.  Rep. 
388. 

The  armistice  the  Allied  Powers  and 
Germany  of  November  11,  1918,  ended 
the  war  with  Germany  as  a  fact,  and 
also  endod  the  power,  existence,  and 
jurisdiction  of  a  tribunal  which  was 
called  into  bein^  only  by  the  actual  ex- 
istence of  a  state  of  actual  war.  The 
92d  Article  of  War  in  the  nature  of 
things  must  be  transposed  to  read,  ''No 
person  shall  be  tried  (in  time  of  peace) 
by  court-martial  for  murder,"  etc.  As 
the  trial  did  not  end  until  two  weeks 
after  the  war  ended,  the  sentence  could 
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not    be    promulgated    by    a    moribund 
tribunal.. 

Re  Egan,  5  Blatchf,  Fed.  Cas.  No. 
4,303;  Prize  Cases,  2  Black,  635,  17  L. 
ed.  459;  Ford  v.  Surget,  97  U.  S.  594, 
24  L.  ed.  1018. 

The  jurisdiction  of  a  court-martial 
must  affirmatively  appear  on  the  face  of 
the  record;  and  in  the  absence  of  such 
affirmative  showing  its  judgment  is  a 
nullity. 

Deming  v.  McClaughry,  51  C.  C.  A. 
349,  113  Fed.  639;  Runkle  v.  United 
States,  122  U.  S.  543,  546,  30  L.  ed.  1167, 
1168,  7  Sup.  Ct.  Rep.  1141;  Grignon  v. 
Astor,  2  How.  319,  11  L.  ed.  283;  Gal- 
pin  V.  Page,  18  Wall.  350,  21  L.  ed.  959 ; 
11  Cyc.  p.  696. 

The  recital  in  the  order  detailing  the 
court  was  not  operative  to  deprive  the 
appellants  of  their  right  to  have  a  court- 
martial  of  not  less  than  thirteen. 

Williamson's  Case,  1  Ops.  Atty.  Gen. 
296.  297. 

Petitioners  were  not  in  or  members 
of  the  Army  of  the  United  States  on 
July  29,  1918;  hence  they  could  not 
be  tried  for  a  civil  crime  by  a  court- 
martial.  Their  original  sentences  dis- 
charged them. 

United  States  v.  Sweet,  189  U.  S.  471, 
47  L.  ed.  907i  23  Sup.  Ct.  Rep.  638; 
Williams  v.  United  States,  137  U.  S.  113, 
34  L.  ed.  590,  11  Sup.  Ct.  Rep.  43 ;  End- 
lich,  Interpretation  of  Statutes,  §§  86, 
90;  United  States  v.  Wiltberger,  5 
Wheat.  96,  5  L.  ed.  42;  24  Ops.  Atty. 
Gen.  569,  570;  16  Ops.  Attv.  Gen.  16; 
Dig.  J.  A.  G.  1912,  p.  1010;  Davis,  Mili- 
tary Law,  54;  United  States  v.  Murphy, 
9  Fed.  26;  Waters  v.  Campbell,  4  Sawy. 
121,  Fed.  Cas.  No.  17,265;  Huntington 
V.  Attrill,  146  U.  S.  657,  36  L.  ed.  1123, 
13  Sup.  Ct.  Rep.  224;  Brown  v.  United 
States,  L.R.A.1917A,  1133,  147  C.  C.  A. 
289,  233  Fed.  353;  Com.  v.  Green,  17 
Mass.  547;  State  v.  Grant,  79  Mo.  113, 
49  Am.  Rep.  218. 

Penal  statutes  must  be  construed 
strictly. 

United  States  v.  Wiltberger,  5  Wheat. 
96,  5  L.  ed.  42;  United  States  v.  Lacher, 
134  U.  S.  624,  33  L.  ed.  1080,  10  Sup.  Ct. 
Rep.  625;  United  States  v.  l,150i 
Pounds  of  Celluloid,  27  C.  C.  A.  231,  54 
U.  S.  App.  273,  82  Fed.  634  ;*  Ferrett  v. 
Atwill,  1  Blatchf.  151,  Fed.  Cas.  No. 
4,747. 

Courts-martial  are  courts  of  inferior 
and  limited  jurisdiction.  No  presump- 
tions in  favor  of  their  exercise  of  juris- 
diction are  indulged. 

Hamilton  v.  McQaughry,  136  Fed. 
445. 
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Mr.  W.  0.  Herron  argued  the  eanae^ 
and,  with  Solicitor  General  Frieraon, 
filed  a  brief  for  appellee: 

The  decision  of  the  officer  appointing 
the  court,  as  to  the  number  which  can 
be  convened  without  manifest  injury  to 
the  service,  being  in  a  matter  submitted 
to  his  sound  discretion,  must  be  conclu- 
sive. 

Martin  v.  Mott,  12  Wheat.  19,  34,  35, 
6  L.  ed.  537,  542;  Mullan  v.  United 
States,  140  U.  S.  240,  245,  35  L.  ed. 
489,  492,  11  Sup.  Ct.  Rep.  788;  Swain 
V.  United  States,  165  U.  S.  553,  559,  560, 
41  L.  ed.  823,  825,  17  Sup.  Ct.  Rep.  448. 

Retired  officers  are  in  the  nulitary 
service  of  the  government. 

United  States  v.  Tyler,  105  U.  S.  244, 
26  L.  ed.  985. 

An  objection,  not  going  to  the  juris- 
diction of  the  court-martial,  but  to  the 
manner  of  its  exercise  of  an  undoubted 
jurisdiction,  cannot  be  made  on  habeas 
corpus. 

Smith  V.  Whiting,  116  U.  S.  167,  176, 
177,  29  L.  ed.  601,  603,  604,  6  Sup.  Ct 
Rep.  570. 

A  person  who  has  changed  his  status 
as  a  soldier  only  to  become  a  military 
prisoner  can,  under  the  powers  over  tlie 
land  and  naval  forces  conferred  on  Con- 
gress by  the  Constitution,  be  still  left 
subject  to  court-martial  jurisdiction. 

Ex  parte  Wildman,  Fed.  Cas.  17,653a; 
Re  Craig,  70  Fed.  969;  Carter  v.  Mc- 
Claughry, 183  U.  S.  365,  383,  46  L.  ed. 
236,  246,  22  Sup.  Ct.  Rep.  181;  Coleman 
▼.  Tennessee,  97  U.  S.  509,  24  L.  ed. 
1118;  Smith  v.  Whitney,  116  U.  S.  167, 
183-186,  29  L.  ed.  601,  606,  607,  6  Sup. 
Ct.  Rep.  570;  Ex  parte  Gerlach,  247 
Fed.  616;  Ex  parte  Falls,  251  Fed.  416; 
Hines  v.  Mikell,  170  C.  C.  A.  28,  259 
Fed.  28,  certiorari  denied  in  250  U.  8. 
645,  63  L.  ed.  1187,  39  Sup.  Ct.  Rep. 
494. 

There  can  be  no  doubt  that  the  phrase 
'^in  time  of  peace"  must  be  construed  to 
mean  the  absence,  generally,  of  a  state 
of  war  to  which  the  United  States  is  a 
party. 

Hamilton  v.  Kentucky  Distilleries  ft 
Warehouse  Co.  251  U.  S.  146,  64  L.  ed. 
194,  40  Sup.  Ct.  Rep.  106;  McElrath  v. 
United  States,  102  U.  S.  426,  438,  26  L. 
ed.  189,  192. 

Numerous  authorities,  from  the  time 
of  the  Constitution  (and  before),  haTe 
sustained  the  jurisdiction  of  militaxy 
and  naval  tribunals  over  soldiers  and 
sailors.  Many  cases  have  dealt  with  and 
sustained     jurisdiction     over     offenses 
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which  eould  likewise  have  been  dealt 
with  by  the  civil  eoorts. 

Ex  parte  Reed,  100  U.  S.  13,  25  L. 
ed.  538;  Smith  v.  Whitney,  116  U.  S.  167, 
29  L.  ed.  601,  6  Sup.  Ct.  Rep.  570 ;  John- 
son V.  Sayre,  158  U.  S.  109,  39  L.  ed. 
014,  15  Sup.  Ct  Rep.  773;  Swain  v. 
United  States,  165  U.  S.  553,  41  L.  ed. 
823,  17  Sup.  Ct.  Rep.  448;  Carter  v. 
McQaughry,  183  U.  S.  365,  46  L.  ed. 
236,  22  Sup.  Ct.  Rep.  181;  Grafton  v. 
United  States,  206  U.  S.  333,  51  L.  ed. 
1084,  27  Sup.  Ct.  Rep.  749,  11  Ann. 
Cas.  640;  Franklin  v.  United  States,  216 
U.  S.  559,  566,  567,  54  L.  ed.  615,  617, 
618,  30.  Sup.  Ct.  Rep.  434;  United  States 
V.  Clark,  31  Fed.  710;  Re  Stubbs,  133 
Fed.  1012;  United  States  v.  Hirscb,  254 
Fed.  109;  McKinley  v.  United  States, 
249  U.  S.  397,  63  L.  ed.  668,  39  Sup. 
Ct.  Rep.  324;  1  Kent,  Com.  p.  341,  note 
a;  Coleman  v.  Tennessee,  97  U.  S.  509, 
514,  24  L.  ed.  1118,  1121;  Ex  parte  Ma- 
son, 105  U.  S.  696,  699,  700,  26  L.  ed. 
12ia-1215. 

Mr.  Chief  Justice  White  delivered  the 
opinion  of  th^  court: 

The  petition  for  habeas  corpus  filed 
by  the  appellants  on  June  11,  1920,  to 
obtain  their  release  from  confinement  in 
the  United  States  Disciplinary  Barracks 
at  Leavenworth,  having,  on  motion  of  the 
United  States,  been  dismissed  on  the  face 
of  the  petition  and  documents  annexed, 
the  appeal  which  is  now  before  us  was 
prosecuted.  We  are  therefore  only  con- 
cerned with  the  issues  which  legitimaAly 
trise  from  that  situation. 

It  was  charged  in  the  petition  that,  on 
November  4,  1918,  the  petitioners  were 
placed  on  trial  before  a  general  court- 
martial  for  violation  of  the  96th  Article 
of  War,  in  having  conspired  to  murder 
a  named  fellow  prisoner,  and  of  the  92d 
Article,  in  having  committed  the  murder, 
and  that,  at  the  time  of  the  alleged  com- 
mission of  the  crimes  stated,  they  were 
undergoing  imprisonment  in  the  barracks 
in  question  under  sentences  which  had 
been  imposed  upon  them  by  courts-martial 
for  military  offenses.  It  was  averred  that 
the  legality  of  the  organization  of  the 
court  and  its  jurisdiction  were  at  once 
challenged,  and,  on  the  challenge  being 
overruled,  each  of  the  petitioners  was,  on 
November  25,  1518,  found  guilty  of  the 
murder  charged,  and  as  the  result  of  the 
action  of  the  President  in  mitigating  and 
approving  the  sentences,  tliey  were  each 
liable  for  a  long  term  of  imprisonment. 

The  release  which  was  prayed  was  based 
npon  the  following  grounds:  (1)  Al- 
as ]j.  ed. 


leged  illegality  in  the  constitution  t^] 
of  the  court;  (2)  an  assertion  that  the 
petitioners  did  not  possess  the  military 
status  essential  to  cause  them  to  be  sub- 
ject to  the  court's  jurisdiction;  (3)  that 
their  subjection,  even  if  they  possessed 
such  military  status,  to  be  tried  by  court- 
martial,  deprived  them  of  asserted  con- 
stitutional lights;  and  (4)  that  iu  no 
event  had  the  court-martial  power  to  try 
them  for  murder  under  the  conditions 
existing  at  the  time  of  the  trial.  We  come 
to  consider  whether  the  court  erred  in 
overruling  these  contentions. 

The  5th  Article  of  War  exacts  that  in 
any  event  a  court-martial  shall  be  com- 
posed of  not  less  than  five  officers,  and 
must  be  composed  of  thirteen  when  that 
number  can  be  convened  without  manifest 
injury  to  the  service.  The  court  in  this 
case  was  composed  of  eight  members,  the 
order  certifying  that  more  than  that  num- 
ber could  not  be  convened  without  mani- 
fest injury  to  the  service.  The  argument 
is  that  because  the  court  was  composed  of 
less  than  thirteen  officers,  it  was  unlaw- 
fully constituted.  But  it  has  long  been 
settled  that  the  exercise  of  discretion  as 
to  fixing  the  number  of  the  court  with 
reference  to  the  condition  of  the  service, 
within  the  minimum  and  maximum  limits, 
is  executive,  and  not  subject  to  judicial 
review.  Martin  v.  Mott,  12  Wheat.  19, 
34,  35,  6  L.  ed.  537,  542,  543;  Bishop  v. 
United  States,  197  U.  S.  334,  340,  49  L. 
ed.  780,  783,  25  Sup.  Ct.  Rep.  440.  The 
objection  is  therefore  without  merit. 

Of  the  eight  members  of  the  court,  two 
were  described  in  the  order  as  retired 
officers  and  three  as  officers  of  the  United 
States  Guards.  The  contention  is  that, 
as  by  the  4th  Article  of  War  one  must 
be  an  officer  in  the  military  service  of  the 
United  States  to  be  competent  to  sit  on  a 
court-martial,  and  as  retired  officers  and 
officers  of  the  United  States  Guards  are 
not  within  that  requirement,  the  constitu- 
tion of  tlie  court  was  void.  But  both  con- 
tentions, we  are  of  opinion,  are  untenable ; 
as  to  the  retired  officers,  because  it  is  not 
open  to  question,  in  view  of  the  ruling  in 
United  States  v.  Tyler,  105  U.  S.  244, 
26  L.  ed.  985,  that  such  [7]  officers  are 
officers  in  the  military  service  of  the 
United  States,  and  because  it  is  equally 
certain  that  the  order  assigning  the  re- 
tired oflScers  to  the  court  was  within  the 
authority  conferred  by  the  Act  of  April 
23,  1904,  chap.  1485,  33  Stat,  at  L.  264, 
Comp.  Stat.  §  2078,  9  Fed.  Stat.  Anno. 
2d  ed.  p.  1183,  which  provides  that :  "The 
Secretary  of  War  may  assij^n  retired  of- 
ficers of  the  Army,  with  their  consent,  to 
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active  duty  .  .  .  upon  courts-martial 
.  .  /'  As  to  the  United  States  Guards 
officers,  there  can  also  be  no  doubt  that 
the  President  was  fully  empowered  by  § 
2  of  the  Selective  Service  Act  of  May  18, 
1917,  chap.  15,  40  Stat,  at  L.  77,  Comp. 
Stat.  §  2044b,  9  Fed.  Stat.  Anno.  2d  ed. 
p.  1156,  to  exert  the  power  which  he  did 
by  Special  Regulations  No.  101,  organiz- 
ing the  military  force  known  as  the  Unit- 
ed States  Guards,  and  that  such  force, 
under  the  express  terms  of  §  1  of  the 
same  act,  was  a  part  of  the  Army  of  the 
United  States,  and  that  these  officers 
were  therefore  competent  to  be  assigned 
to  court-martial  duty. 

As  we  have  seen,  the  pleadings  dis- 
close that  the  alleged  crimes  were  charged 
to  have  been  committed  by  the  accused 
'U'hile  they  were  confined  in  a  United 
States  military  prison,  undergoing  punish- 
ment inflicted  upon  them,  and  upon  this 
it  is  contended  that,  either  by  implica- 
tions resulting  from  the  length  of  the 
sentences  previously  imposed  and  which 
were  being  suffered,  or  by  assumption  that 
there  was  a  provision  in  the  sentences  to 
that  effect,  it  resulted  that  the  accused, 
by  the  convictions  and  sentences,  ceased 
to  be  soldiers,  and  were  no  longer  subject 
to  military  law.  But,  as  the  allegations 
of  the  petition  and  the  contention  based 
upon  them  concede  that  the  petitioners 
were,  at  the  time  of  the  trial  and  sentence 
complained  of,  military  prisoners  under- 
going punishment  for  previous  sentences, 
we  are  of  opinion  that,  even  if  their  dis- 
/charge  as  soldiers  had  resulted  from  the 
previous  sentences  which  they  were  serv- 
ing, it  would  be  here  immaterial,  since, 
as  they  remained  military  prisoners,  they 
were  for  that  reason  subject  to  military 
law  and  trial  by  court-martial  for  offenses 
-committed  during  such  imprisonment. 
[8]  Thus,  in  dealing  with  that  question, 
in  Carter  v.  McClaughry,  183  U.  S.  365, 
383,  46  L.  ed.  236,  246,  22  Sup.  Ct.  Rep. 
181,  it  was  said: 

"The  accused  was  proceeded  against  as 
an  officer  of  the  Army,  and  jurisdiction 
attached  in  respect  of  him  as  such,  which 
included  not  only  the  power  to  hear  and 
determine  the  case,  but  the  power  to 
execute  and  enforce  the  sentence  of  the 
law.  Having  been  sentenced,  his  status 
was  that  of  a  military  prisoner  held  by 
the  authority  of  the  United  States  as  an 
offender  against  its  laws. 

''He  was  a  military  prisoner  though  he 
had  ceased  to  be  a  soldier,  and  for  offenses 
committed  during  his  confinement  he  was 
liaUe  to  trial  and  punishment  by  court- 
martial  under  the  rules  and  articles  of 
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war.  Rev.  Stat.  §  1361.^  See,  in  ad- 
dition. Act  of  March  4,  1915,  chap.  143, 
38  Stat,  at  L.  1084;  2d  Article  of  War, 
If  "e;"  16  Ops.  Atty.  Gen.  292;  Re  Craig, 
70  Fed.  969;  Ex  parte  Wildman,  Fed. 
Cas.  No.  17,653a. 

And  as  the  authorities  just  referred  to 
and  the  principles  upon  which  they  rest 
adequately  demonstrate  the  unsubstantial 
character  of  the  contention  that  to  give 
effect  to  the  power  thus  long  established 
and  recognized  would  be  repugnant  to  I  be 
5th  Amendment,  we  deem  it  unnecessary 
to  notice  the  question  further. 

In  connection  with  this  subject  we  ob- 
serve that  a  further  contention  that,  eon- 
ceding  the  accused  to  have  been  subject  to 
military  law,  they  could  not  be  tried  by 
a  military  court  because  Cong^ress  was 
without  power  to  so  provide  consistently 
with  the  guaranties  as  to  jury  trial  and 
presentment  or  indictment  by  grand  jury, 
respectively  secured  by  art.  1,  §  8,  of  the 
Constitution,  and  art.  5  of  the  Amend- 
ments, is  also  without  foundation,  since 
it  directly  denies  the  existence  of  a  power 
in  Congress  exerted  from  the  beginning, 
and  disregards  the  numerQus  decisions  of 
this  court  by  which  its  exercise  has  been 
sustained, — a  situation  which  was  so  [9] 
obvious  more  than  forty  years  ago  as  to 
lead  the  court  to  say  in  Ex  parte  Reed, 
100  U.  S.  13,  21,  25  L.  ed.  538: 

''The  constitutionality  of  the  acts  tH 
Congress  touching  Army  and  Navy  courts- 
martial  in  this  country,  if  there  could  ever 
have  been  a  doubt  about  it,  is  no  longer 
aft  open  question  in  this  court.  Const 
art.  1,  §  8,  and  Amendment  5.  In  Dynes 
V.  Hoover,  20  How.  65,  15  L.  ed.  838, 
the  subject  was  fully  considered  and  their 
validity  affirmed." 

This  brings  us  to  the  final  contention, 
that  because,  when  the  trial  ocenrred,  it 
was  time  of  peace,  no  jurisdiction  existed 
to  try  for  murder,  as  article  92  provided 
that  ''.  .  .  no  person  shall  be  tried 
by  court-martial  for  murder  or  rape  com- 
mitted within  the  geographical  limits  of 
the  states  of  the  Union  and  the  District 
of  Columbia  in  time  of  peace.''  That 
complete  peace,  in  the  legal  sense,  had 
not  come  to  pass  by  the  effect  of  the 
Armistice  and  the  cessation  of  hostilities, 
is  not  disputable.  Hamilton  v.  Kentucky 
Distilleries  &  Warehouse  Co.  251  U.  S. 
146,  64  L.  ed.  194,  40  Sop.  Ct.  Rep.  106. 
It  is  therefore  difficult  to  appreciate  the 
reasoning  uppn  which  it  is  insisted  that 
although  the  government  of  the  United 
States  was  officially  at  war,  nevertheless, 
so  far  as  the  regulation  and  control  Iqr 
it  of  its  Army  is  concerned,  it  was  al 
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peace.  Nor  is  it  any  Ubb  difficult  to 
nndentand  why  reliance  to  sustain  that 
proposition  is  placed  on  Caldwell  v. 
Parker,  252  U.  S.  376,  64  L.  ed.  621, 
40  Sup.  Ct.  Rep.  388,  since  that  case  in- 
volved no  question  of  the  want  of  juris- 
diction of  a  court-martial  over  a  crime 
conunitted  by  a  soldier,  but  solely  whether 
the  jurisdiction  which  it  was  conceded 
such  a  court  possessed  was  intended  to  be 
«zclusive  of  a  concurrent  power  in  the 
state  court  to  punish  the  same  act,  as  the 
mere  result  of  a  declaration  of  war,  and 
without  reference  to  any  interruption, 
by  a  condition  of  war,  of  the  power  of  the 
civil  courts  to  perform  their  duty;  and, 
moreover,  in  that  case  the  question  here 
raised  was  expressly  reserved  from  de- 
cision. 

Coming  now  to  consider  that  question 
in  the  light  (1)   [10]  of  the  rulings  in 
Ex  parte  Milligan,  4  Wall.  2,  18  L.  ed. 
281;  Coleman  v.  Tennessee,  97  U.  S.  509, 
24  L.  ed.  1118;  Ex  parte  Mason,  105  U. 
8.  696,  26  L.  ed.  1213;  and  Caldwell  v. 
Parker,  supra;  (2)  of  the  differences  be- 
tween the  articles  of  1874  and  those  of 
1916,  showing  a  purpose  to  rearrange  the 
jurisdiction  of  courts-martial;  (3)  of  the 
omission  of  the  qualification,  ''except  in 
time  of  war,''  from  the  clauses  of  the  lat- 
ter articles  conferring  jurisdiction  as  to 
designated  offenses,  including  those  capital 
(arts.  92  and  93),  and  its  retention  in  the 
article    dealing    with    the    duty    of    the 
anilitary  to  deliver  to  the  state  authorities 
<art.  74) ;  and  (4)  of  the  placing  in  a 
^leparate  article  (art.  92)  of  the  provision 
conferring  jurisdiction  as  to  murder  and 
Yape,  and  qualifying  that  jurisdiction  by 
^be  words,  ''in  time  of  peace,"  not  used 
u  the  previous  articles, — we  are  of  opin- 
Mtk  that  that  qualification  signifies  peace 
in  the  complete  sense,  officially  declared. 
TTbe  fact  that  the  articles  of  1916  in  other 
^-espects    make    manifest    the    legislative 
purpose  to  give  effect   to   the   previous 
•mrtides  as  interpreted  by  the  decided  cases 
to  which  we  have  refeired,  at  once  con- 
vincingly suggests  that  a  like  reason  con- 
trolled in  adopting  the  limitation,  "ex- 
cept   in    time   of    peace,"    contained    iu 
article  92.    See  McElrath  v.  United  States, 
102  U.  8.  426,  438,  26  L.  ed.  189,  191, 
where  it  was  expressly  decided  that  the 
limitation,  "except  in  time  of  peace,"  on 
the  power  of  the  President  to  summarily 
dismifw  a  military  officer,  contemplated 
not  a  mere  cessation  of  hostilities,  but 
peace  in  the  complete  sense,  officially  pro- 
claimed.    Indeed,   in   Uiat   case   it   was 
pointed  out  that  this  significance  of  the 

words  bad  received  the  sanetion  of  Con- 
•ft  If.  ed. 


gross,  and  had  been  made  the  basis  for 
the  adjustment  of  controversies  depend- 
ing upon  the  time  when  peace  was  estab- 
lidbed. 
Affirmed. 


(Ill  WILLIAM  J.  GIVENS,  Appt, 

V. 

FRED  G.  ZERBST,  Warden  of  the  United 
States  Penitentiary  at  Atlanta,  Georgia. 

(See  S.  C.  Reporter's  ed.  11-22.) 

General  coart-martlal  —  authority  off 
President  —  empowering  camp  com* 
mander  to  convene. 

1.  The  authority  of  the  Prenident, 
under  the  8th  Article  of  War,  to  empower 
"the  commanding  ofl^cer  of  any  district  or 
of  any  force  or  bod^  of  troops '  to  appoint 
general  courts-martial,  was  not  exceeaed  by 
a  general  order  giving  the  power  stated  to 
certain  designated  camp  commanders. 
[For    other    cases,    see    Coarts-martlal,    I.    la 

Digest  Sup.  Ct.  1008.] 

Evidence  —  judicial  notice  —  laws  •* 
general  orders  of  President. 

2.  A  general  order  of  the  President 
giving  to  certain  designated  camp  com- 
manders the  power  to  appoint  g«ieral 
courts-martial,  being  authorized  by  Uie  8th 
Article  of  War,  is  a  part  of  the  law  of  the 
land  which  the  Federal  courts  judicially 
notice  without  averment  or  proof. 

(For  other  cases,  see  Evidence,  1.  b,  la  Dlsest 
Digest  Sup.   Ct.  1008.] 

General  oonrts-martlal  —  appointment 
by  camp  commander  —  reference  to 
general  order  of  President. 

3.  A  camp  commander,  in  exerting  the 
power  which  he  possesses  by  virtue  of  a 
general  order  of  the  President,  sanctioned 
by  the  8th  Article  of  War,  to  convene  gen- 
eral courts-martial,  need  not  refer  to  such 
order. 

[For  other  cases,  see  Courts-martial,  I.  In 
Sup.  Ct.   1008.] 

Courts-martial  —  Jurisdiction  —  col- 
lateral attack. 

4.  Courts-martial  are  tribunals  of  spe- 

Note. — On  judicial  notice,  generally — 
see  note  to  Olive  v.  State,  4  L.R.A.  33, 

On  habeas  corpus  in  the  Federal 
courts — see  notes  to  Re  Reinitz,  4  L.R.A. 
236;  State  ex  rel.  Cochran  v.  Winters, 
10  L.R.A.  616;  and  Tinsley  v.  Anderson, 
43  L.  ed.  U.  S.  91. 

As  to  questions  reviewable  by  habeas 
corpus — see  notes  to  State  v.  Jackson, 
1  L.R.A.  373;  Bion's  Appeal,  11  L.R.A. 
694;  United  States  v.  Hamilton,  1  L.  ed. 
U.  S.  490 ;  Ex  parte  Carll,  27  L.  ed.  U.  6. 
288;  Oteiza  y  Cortes  v.  Jacobus,  34  L. 
ed.  U.  S.  464;  and  Pearce  v.  Texas,  39 
L.  ed.  U.  S.  164. 
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eial  and  limited  juriadiction,  whoie  juAg- 
tnentB.  bo  far  as  questions  relating  to  their 
jurisdiction  is  eoncerned,  are  always 'open 
to  collateral  attack. 

[F.ir  otlicr  rmes,  ge>-  Courts-martini,  II.  c,  In 
t>iGrst  Sun.   CI.   lltOS.l 

Coortfl-martlBl  —  Jui-Udlctlon  ^  col- 
lateral attack. 

5.  Ttie  right  of  courts -iDHrtial  to  have 
exerted  their  jurisdiction,  when  railed  in 
questiun  1>;  collateral  attack,  will  be  held 
not  to  have  existed  unless  it  appears  that 
the  pounds  which  were  necessary  to  jus- 
tify the  exertion  of  the  assailed  authority 
existed  at  the  time  of  its  exertion,  and 
therefore  were,  or  should  have  been,  a  part 
of  the  record. 

[For  olber  cnan,  sec  Courls.martliil,  II,  e.  In 
Dlwst  Sup.   CI.   1308,1 

llabrns  corpus  —  collateral  attack  on 
Judemcnt  of  court-martial  ^  evidcnco 
outside  record  —  military  atatas  of 
accused. 

6.  Evidence  that  the  accuBcd,  at  the 
time  of  his  trial  and  conviction  for  murder 
befora  a  general  court-martial,  bad  a  mili- 
tary status,  is  admiBsibte  on  habeas  corpus 
where,  cxcejit  for  the  form  of  the  chari;e, 
the  court-martial  record  tailed  to  establi^ 
that  the  accused  belonged  to  the  Army,  but 
did  establish  on  Its  face  the  power  to  con- 
vene the  court-martial,  so  that  the  au- 
thority of  that  court  to  decide  the  particular 
subject  before  it  is  undoubted. 

[For  other  cnHs,  see  Habeas  Corpus,  IV.  Id 
Dlffesc   Sup-  Ct.   ISOS.] 

Appeal  ^  Judgment  —  alHrmancc. 

7.  A  judgment  denying  relief  by  habeas 
corpus  to  a  person  imprisoned  under  sen- 
tence of  a  co\irt>martiBt  will  not  be  dis- 
turbed on  appeal  on  the  theory  that  the 
accused  was  not  shown  to  hava  had  a  mili- 
tary status,  where  the  documentary  evi- 
dence admitted  by  the  court  below  to  estab- 
lish such  status  either  is  not  in  the  record, 
because  of  the  form  of  th^  prBclpe  of  the 
appellant,  thus  depriving  the  appellate 
court  of  the  means  of  examining  the  con- 
clusion of  the  court  lielow  in  that  respect, 
or,  if  in  the  record,  though  not  referred  to 
In  the  priEcipe,  abundantly  sustains  the  con- 
elusions  which  the  court  below  based  upon 
it,  and  therefore  makes  clear  the  existence 
at  the  time  of  the  trial  of  a  military  status 
in  the  accused  adequate  to  sustain  the  juris- 
diction of  the  court-martial, 

(For  OCber  f;iseb.  see  Apiipal  anil  Error,  IX. 
c.  Id  Digest  Sup,  CI.  lUOS.l 

Conrts-martlal  ^  Jurisdiction  —  mur- 
der ^  pence, 

8.  Peace  in  the  complete  legal  fense, 
olCcially  proclaimed,  is  what  is  meant  by 
the  phraBc  "in  time  of  peace"  in  the  pro- 
vision of  the  02d  Article  of  War  that  no 
person  shall  be  tried  by  court-martial  for 
murder  or  rape  committed  within  the  geo- 
graphical limits  of  the  states  of  the  Union 
and   the   District   of   Columbia   in    time   of 

[For   oth^r   rnies,   see   rourta-martlal,    II.   a, 
la  Dlgnt  Bup.  Ct.  1006.1 
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Habeas  oorpns  ^  reviewing  JndcmeBt 
or  court' mart  la  I  —  Jnrladlctlon  — 
error  In  designating  place  of  oon- 
Anemcnt. 

S.  Error,  if  any,  in  the  designation  of 
the  place  for  carrying  out  the  sentence  of 
a  court-martial,  did  not  involve  the  juris- 
diction of  that  court  so  as  to  require  relief 
by  habeas  corpus,  but  could  only  lead  to 
retaining  the  nrcnsed  for  a  new  designation 
of  place  of  contlneinent. 

ll''or  olhi-i'  CBSps,  see  Uslu'aB  Corpus,  11.  f: 
CouriB-mnrlial,    11.    c,     In    Digest    Sup.     Ct. 

Appeal  —  reversal  —  question  not  raised 

10,  The  denial  of  relief  by  habeas  corpus 
to  a  person  imprisoned  under  sentence  of 
a  court-martial  will  not  be  disturbed  im 
appeal  on  suggestions  based  upon  tlie  aup- 
posed  duty,  on  the  trial  before  the  court- 
martisl,  to  negative  every  possible  condition 
the  existence  of  which  might  have  prevented 
that  court  from  trying  the  case,  ineluding 
the  possibility  that  the  officer  under  trial 
might  have  belon|red  to  a  command  which 
did  not  come  within  the  power  to  call  m 
court-martial  conferred  upon  the  convening 
officer,  particularly  where  the  suggestion 
made  in  this  regard  seems  to  have  ^en  an 
afterthought,  and  not  to  have  been  called 
to  the  attention  of  the  court  below. 

IFor  olb»r  cases,  see  Appeal  and  Error,  VIII. 
m,  li   VIM.  J,   1,  Id   bisect   Bap.  Ct  1908.1 
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APPEAL  from  the  District  Court  of 
the  United  States  for  the  Northern 
District  of  Qeorgia  to  review  a  decree 
denyinfT  relief  by  habeas  corpus  to  • 
person  imprisoned  under  sentence  of  • 
court-martial.     Affirmed. 

See  same  case  below,  262  Fed.  702. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  B.  Strahom  argued  the 
cause,  and,  with  Mr.  Robert  R.  Carman, 
filed  a  brief  for  appellant: 

The  civil  courts,  when  appealed  to  in 
actions  like  the  present,  have  uaifonuly 
held  the  military  tribunals  to  a  atriet 
exercise  of  their  functions. 

Ex  parte  Yerger,  B  Wall.  05,  Id  L.  ed. 
335;  Davis,  Military  Law,  1915,  42,  139; 
McClanghry  v.  Deming,  186  U.  S.  63,  46 
L,  ed.  1055,  22  Sup.  Ct,  Rep.  786^  51 
C.  C.  A.  349,  113  Fed.  651 ;  Manual  for 
Courta-Martial,  1917,  17,  19,  gS  32,  33; 
Ex  parte  Watkins,  3  Pet.  209,  7  L.  ed. 
655;  Hamilton  v.  Mcaaufthry,  136  Fed. 
447;  Dynes  v.  Hoover,  2(f  How.  65,  SI, 
15  L.  ed.  638,  844;  Runkle  v.  United 
States,  122  U.  S.  543,  30  L.  ed.  1167, 
7  Sup.  Ct.  Rep.  1141;  Oodvin  v.  SUta, 
1  Boyoe,  175,  74  AU.  1101,  Ann.  Caa. 
1913E,  940:  Davis,  MUitarv  Law,  1915, 
tSS  U.  B. 
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96;  Be  Orimley,  38  Fed.  85;  Brooks  v. 
Adams,  U  Piek.  442;  bavis,  Military 
Law.  96,  97;  Kempe  ▼.  Kennedy,  5 
Craneh,  184,  185,  3  L.  ed.  73,  74. 

A  eourt-martial  is  the  creatnre  of 
statute;  and,  as  a  body  or  tribunal,  it 
most  be  convened  and  constituted  in  en- 
tire conformity  with  the  provisions  of 
the  statute,  or  else  it  is  without  juris- 
diction. 

McQaughry  v.  Deming,  186  U.  S.  62, 
46  L.  ed.  1055,  22  Sup.  Ct.  Rep.  786. 

To  give  effect  to  its  sentences  it  must 
appear  affinnatively  and  unequivocally 
that  the  court  was  legally  constituted. 

MeQaughry  v.  Deming,  186  U.  S.  63, 
46  L.  ed.  1055,  22  Sup.  Ct.  Rep.  786; 
Ex  parte  Watkins,  3  Pet.  204,  7  L.  ed. 
653. 

Courts-martial  are  vested  with  extra- 
ordinary powers,  and,  because  of  their 
unusual  jurisdiction,  are  held  to  a  strict 
exercise  of  their  functions.  Nothing  is 
presumed  in  their  favor,  everything 
must  afiftrmatively  appear.  Their  rights 
are  purely  statutory,  in  direct  deroga- 
tion of  man's  common-law  rights  and, 
being  so,  they  must  be,  and  are,  strictly 
construed,  anfd  this  is  but  simple  justice. 

Davis,  Military  Law,  96,  139;  Dynes 
v.  Hoover,  20  How.  81,  15  L.  ed.  844; 
Re  Grimley,  137  U.  S.  150,  34  L.  ed. 
637,  11  Sup.  Ct.  Rep.  54;  Grignon  v. 
Astor,  2  How.  319,  11  L.  ed.  283;  Gal- 
pin  V.  Page,  18  Wall.  350,  21  L.  ed.  959; 
U  Cye.  696;  Manual  for  Courts-Martial, 
pp.  137,  138;  Wood  v.  North  Western 
Ins.  Co.  46  N.  Y.  421 ;  State  v.  Main,  69 
Conn.  123,  36  L.R.A.  623,  61  Am.  St. 
Rep.  30,  37  Atl.  80;  Manual  for  Courts- 
Martial,  18,  §  33;  McClaughry  v.  Dem- 
ing, 186  U.  S.  63,  46  L.  ed.  1055,  22  Sup. 
Ct.  Rep.  786;  Brooks  v.  Adams,  1  Pick. 
442 ;  Runkle  v.  United  States,  122  U.  S. 
556,  30  L.  ed.  1170,  7  Sup.  Ct.  Rep. 
1141 ;  Davis,  Military  Law,  42, 139. 

The  declaration  must  state  expressly 
the  fact  on  which  jurisdiction  depends. 

McClaughry  v.  Deming,  186  U.  S.  63, 
46  L.  ed.  1055,  22  Sup.  Ct.  Rep.  786; 
Runkle  v.  United  States,  122  U.  S.  555, 
556,  30  L.  ed.  1170, 1171,  7  Sup.  Ct.  Rep. 
114L 

Jurisdiction  cannot  be  conferred  on 
such  a  court  by  agreement,  nor  by  the 
failure  of  the  accused  to  raise  the 
question  by  a  plea  in  bar  of  trial. 

Davis,  Military  Law,  96,  97. 

Where  there  is  no  law  authorizing  the 
eourt-martia^  or  where  the  statutory 
eonditions  as  to  the  constitution  or  juris- 
diction of  the  court  are  not  observed, 
there  is  no  tribunal  authorized  by  law 

to  render  the  judgment. 
45  li.  ed. 


McClaughry  v.  Deming,  186  U.  S.  65, 
46  L.  ed.  1056,  22  Sup.  Ct.  Rep.  786; 
Swaim  v.  United  States,  165  U.  S.  555, 
41  L.  ed.  823,  17  Sup.  Ct.  Rep.  548; 
Keyes  v.  United  States,  109  U.  S.  336, 
27  L.  ed.  954,  3  Sup.  Ct.  Rep.  202;  Ex 
parte  Watkins,  3  Pet.  204,  7  L.  ed.  653. 

If  the  facts  essential  to  a  valid  exer- 
cise of  the  military  power  conferred  by 
the  58th  Article  of  War  (A.  W.  92,  new 
Code)  are  not  shown,  the  writ  must  go, 
and  the  petitioner  be  granted  his  liberty. 

Hamilton  v.  McClaughry,  136  Fed. 
447. 

Until  and  unless  it  appears  affirmative- 
ly that  the  accused  took  the  oath  of  al- 
legiance (or  at  least  that  the  court- 
martial  formally  found  that  he  was  in 
the  service),  he  was  not,  in  so  far  as 
this  case  is  concerned,  a  soldier;  and, 
if  not  (shown  to  be)  a  soldier,  he  was 
not  amenable  to  military  law. 

Re  Grimley,  137  U.  S,  152-157,  34  L. 
ed.  638-640,  11  Sup.  Ct.  Rep.  54;  Davis, 
MiliUry  Law,  99,  349;  Carter  v.  Mc- 
Claughry, 183  U.  S.  380,  46  L.  ed.  236, 
22  Sup.  Ct.  Rep.  181 ;  Ex  parte  Watkins, 
3  Pet.  204,  7  L.  ed.  653;  Hamiltou  v.  Mc- 
Claughry, 136  Fed.  448;  Grignon  v. 
Astor,  2  How.  319,  11  L.  ed.  283;  Ex 
parte  Beck,  245  Fed.  967;  McClaughry 
V.  Deming,  186  U.  S.  65,  46  L.  ed.  1056, 
22  Sup.  Ct.  Rep.  786;  Davis,  Military 
Law,  99,  249,  note;  Re  Grimley,  38  Fed. 
85. 

The  court-martial  was  without  juris- 
diction because  it  was  a  time  of  peace 
in  the  United  States  when  the  crime 
was  committed. 

Coleman  v.  Tennessee,  97  U.  S.  513, 
514,  24  L.  ed.  1121;  Davis,  Military  Law, 
p.  456;  Dow  v.  Johnson,  100  U.  S.  169, 
25  L.  ed.  636;  Ex  parte  Milligan,  4  Wall. 
128,  18  L.  ed.  298;  Winthrop,  Military 
Law,  1899,  277;  Winthrop,  Military 
Law,  3d  ed.  pp.  1032,  1033,  1038,  1039; 
Caldwell  v.  Parker,  252  U.  S.  37C,  64 
L.  ed.  621,  40  Sup.  Ct.  Rep.  388;  2 
Winthrop,  Military  Law,  2d  ed.  p.  1033. 

If  there  was  a  time  of  war  when  and 
where  this  crime  was  committed,  how 
does  it  appear  in  the  record  t  The 
pleadings  are  silent  on  the  subject. 
Since  it  is  not  alleged,  could  the  court 
judicially  notice  that  there  was  a  state 
of  wart 

Wood  V.  Northwestern  Ins.  Co.  46  N. 
Y.  421;  State  v.  Main,  69  Conn.  123,  36 
L.R.A.  623,  61  Am.  St.  Rep.  30,  37  Atl. 
80 ;  Brown  v.  Keene,  8  Pet.  112,  8  L.  ed. 
885;  McClaughry  v.  Deming,  186  U.  S. 
65,  46  L.  ed.  1056,  22  Sup.  Ct.  Rep.  786; 
Brooks  V.  Adams,  11  Pick.  442;  Godwin 
V.  State,  1  Boyce,  173,  74  Atl.  1101, 
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Ann.  Cas.  1913E,  940;  Ex  parte  Btik, 
245  Fed.  967;  Hamilton  v.  McClaughry, 
136  Fed.  448;  Ex  parte  Watkins,  3  Pet. 
204,  7  L.  ed.  653 ;  2  Cyc.  p.  696. 

Was  the  place  of  confinement  properly 
designated? 

Manual  for  Courts-Martial,  §§  400, 
401,  p.  190;  Ops.  J.  A.  G.  1917,  p.  26; 
Ops.  J.  A.  G.  1912,  III-B-l,  pp.  491,  492; 
Manual  §  394,  p.  189;  Appendices  10, 
11.  Manual  pp.  372.  376 ;  Digest  J.  A.  G. 
126,  K  2;  Davis,  Military  Law,  pp.  537, 
538,  551,  note;  Digest  Ops.  J.  A.  G. 
1912-1917,  8,  466. 

Was  the  case  properly  referred  to  the 
President? 

Ops.  J.  A.  G.  Dec.  8,  1917;  Winthrop, 
Military  Law,  1899,  35;  Re  Bonner,  151 
U.  S.  257,  258,  38  L.  ed.  151-153,  14 
Sup.  Ct.  Rep.  323. 

Solicitor  General  Frierson  and  Mr.  B. 
P.  Frierson  submitted  the  cause  for  ap- 
pellee : 

The  court-martial  having  jurisdiction 
of  the  person  accused  and  of  the  offense 
charged,  and  having  acted  within  the 
scope  of  its  lawful  powers,  its  decision 
and  sentence  cannot  be  reviewed  or  set 
aside  by  civil  courts  by  writ  of  habeas 
corpus  or  otherwise. 

Johnson  v.  Sayre,  158  U.  S.  109,  39 
L.  ed.  914, 15  Sup.  Ct.  Rep.  773. 

A  writ  of  habeas  corpus  cannot  be 
made  to  perform  the  functions  of  a 
writ  of  error.  To  warrant  the  discharge 
of  the  petitioner,  the  sentence  under 
which  he  is  held  must  be  not  merely  er- 
roneous and  voidable,  but  absolutely 
void. 

Ex  parte  Reed,  100  U.  S.  13,  25  L.  ed. 
538. 

The  question  as  to  whether  September 
28,  1919,  when  the  crime  was  committed, 
was  in  a  time  of  peace,  is  immaterial. 

Dynes  v.  Hoover,  20  How.  65,  77,  15 
L.  ed.  838,  843. 

The  courts  take  judicial  notice  of  the 
dates  of  the  commencement  and  termi- 
nation of  any  war  in  which  the  country 
is  involved. 

United  States  v.  Anderson,  9  Wall.  56, 
19  L.  ed.  615;  Sutton  v.  Tiller,  6  Coldw. 
593,  98  Am.  Dec.  471;  Ogden  v.  Lund, 
11  Tex.  688. 

The  penitentiary  at  Atlanta  was  prop- 
erly designated  by  the  reviewing  au- 
thority, in  accordance  *  with  the  usual 
practice  in  such  cases. 

United  States  v.  Page,  137  U.  S.  673, 
680,  34  L.  ed.  828,  831,  11  Sup.  Ct.  Rep. 
219;  United  States  v.  Fletcher,  148  U. 
S.  84,  89,  37  L.  ed.  378,  380, 13  Sup.  Ct. 
Rep.  552. 


The  eamp  commander  was  foUy 
thorized  by  law  to  appoint  the  eoori- 
martial. 

Caha  y.  United  States,  152  U.  S.  211, 
222,  38  L.  ed.  415,  419,  14  Sup.  Ct.  Rep. 
513;  United  States  v.  Grimaud,  220  U. 
S.  506,  55  L.  ed.  563,  31  Sup.  Ct.  Ben. 
480;  United  States  v.  Symonds,  120  U. 
S.  46,  30  L.  ed.  557,  7  Sup.  Ct.  Rep.  411. 

Mr.  Chief  Justice  White  delivered  the 
opinion  of  the  court: 

In  his  return  to  a  writ  of  habeas  eorpns 
which  was  allowed  on  the  petition  of  ap- 
pelliint,  averring  that  he  was  restrained 
of  his  liberty  in  violation  of  his  constitu- 
tional rights,  the  warden  of  the  peniten- 
tiary at  Atlanta,  asserting  the  lawf ulneai 
of  his  custody  of  the  petitioner,  annexed 
as  part  of  his  return  the  following 
documents : 

(1)  A  copy  of  General  Orders  Na 
56,  issued  by  the  President  on  June  13, 
1918,  confernng  upon  the  commanden 
of  designated  camps,  among  them  Camp 
Sevier,  South  Carolina,  the  authority  to 
convene  a  general  court-martial. 

(2)  General  Court-martial  Orders  Na 
139,  issued  by  the  War  Department  under 
date  of  April  29,  1919,  announcing  thaL 
under  Special  Orders  No.  172,  dated 
''October  10,  1918,  Headquarters,  Camp 
Sevier,  South  Carolina"  (issued  by  the 
commanding  officer  of  that  camp),  a  gwi- 
eral  court-martial  had  convened  at  Cam]^ 
Sevier  on  October  30,  1918,  and  befara 
it  there  was  arraigned  and  tried  "Captain 
William  J.  Givens,  Infantry,  United 
States  Army,"  under  the  charge  of  hay- 
ing murdered  at  or  near  Camp  Sevier  a 
named  private  soldier;  that  at  the  trial 
the  accused  officer  had  pleaded  not  guilty, 
and,  although  acquitted  of  the  charge  of 
murder,  had  been  found  guilty  of  man- 
slaughter, and  had  been  sentenced  to  dis- 
missal from  the  Army  and  to  ten  years 
at  hard  labor  at  a  place  to  be  designated 
by  the  reviewing  authority.  The  order 
[17]  further  recited  the  approval  of  the 
sentence  by  the  reviewing  authority  (the 
commander  at  Camp  Sevier),  and  a  uks 
approval,  with  direction  that  the  sentenes 
be  executed,  made  by  the  President  on 
April  14,  1919,  and  concluded  by  an- 
nouncing the  dismissal  of  the  eonvieted 
officer  from  the  Army  as  of  the  date  of 
April  30,  1919. 

(3)  A  telegram  from  the  War  Depart* 
mcnt*  to  the  commander  at  Camp  SevicTy 
announcing  the  approval  of  the  sentenee 
by  the  President;  the  dismissal  of  the 
officer  from  the  Army;  that  the  United 
States  penitentiary  at  Atlanta,  Geoigiai 
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was  designated  as  the  place  of  confine^ 
menty  and  directing  the  said  commander 
to  deliver  the  officer  to  that  penitentiary. 
(4)  A  letter  from  the  Adjutant  Gen- 
eral of  the  Army,  of  date  April  29,  1919, 
directed  to  the  warden  of  the  penitentiary 
at  Atlanta,  transmitting  him  a  copy  of 
the  telegram  sent  to  the  conunanding 
officer  at  Camp  Sevier,  as  previously 
stated,  and  informing  him  that,  in  due 
season,  a  copy  of  the  official  order 
promulgating  the  trial,  conviction,  and 
approval  of  the  sentence  would  be  sent 
to  him. 

Upon  a  traverse  of  the  return  and  the 
pleadings  the  case  was  heard,  and  in  a 
careful  opinion  the  court,  maintaining 
the  sufficiency  of  the  return,  discharged 
the  writ  and  remanded  the  petitioner  to 
custody,  and,  as  the  result  of  an  appeal, 
the  correctness  of  its  action  is  here  for 
decision. 

The  grounds  relied  upon  for  reversal 
relate  to  three  subjects:     (1)  The  alleged 
illegality  of  the  coui't  because  of  want  of 
power  in  the  officer  by  whom  it  was  called 
to  convene  it;  (2)  the  failure  of  the  record 
to  show  that  the  accused  was  an  officer 
in  the  Army,  or  was  in  any  way  amenable 
to  trial  by  court-martial,  and  the  absence 
of  jurisdiction  in  the  court,  in  any  event, 
to  try  a  charge  of  murder,  because  by 
law  no  person  could  be  tried  by  court- 
tkiartial  for  murder  committed  within  the 
United   [18]    States  in  time  of  peace, 
a.nd   there  was  no  averment  negativing 
a  time  of  peace,  and  that  in  fact  peace 
prevailed  at  the  time  of  the  trial;   (3) 
the    asserted  unlawfulness  of  the  con- 
flnement  of  the  petitioner  in  the  peni- 
tentiary at  Atlanta  because  the  record 
bailed  to  establish  that  that  place  had 
been  designated  by  the  President,   the 
final  reviewing  authority. 

We  come  to  test  these  grounds  in  the 
^>rdcr  stated.    The  court  was  undoubtedly 
^  g^cneral  court-martial  and  wa3  convened 
l^y  the  commander  of  Camp  Sevier.     The 
j>owcr  to  convoke  it,  however,  is  not  to 
lie  solely  measured  by  the  authority  pos- 
sessed by  a  camp  commander,  but  in  the 
light  of  the  authority  given  to  the  Presi- 
fJent  by  the  8th  ArHele  of  War,  to  em- 
power  "the  commanding  officer   of   any 
district  or  of  any  force  or  body  of  troops" 
to  appoint  general  courts-martial,  and  by 
the  exertion  of  that  power  by  the  Presi- 
dent, manifested  by  General  Orders  No. 
56,  conferring  upon  the  commanding  of- 
ficer at  Camp  Sevier  the  authority  to  call 
a  general  court-martial.     True,  it  is  in- 
sisted that  the  words,  "the  commanding 
officer  of  any  district  or  of  any  force  or 

body  of  troopsi''  are  not  broad  enough  to 
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embraee  the  commanding  officer  at  Camp 
Sevier;  that,  in  issuing  Order  No.  56, 
the  President  therefore  exceeded  the  pow- 
er eonferred  upon  him,  and  hence  that 
Order  No.  56,  in  so  far  as  it  gave  the 
power  stated  to  camp  commanders,  was 
void.  But  the  text  of  Article  8  so  clearly 
demonstrates  the  unsoundness  of  the  con- 
tention that  we  deem  it  unnecessary  to 
refer  further  to  it.  And  as  General 
Orders  No.  56  was  a  part  of  the  law  of 
the  land,  which  we  judicially  notice  with- 
out averment  of  proof  (Gratiot  v.  United 
States,  4  How.  80,  117,  11  L.  ed.  884, 
901;  Jenkins  v.  Collard,  145  U.  8.  547, 
560,  36  L.  ed.  812,  817,  12  Sup.  Ct.  Rep. 
868;  Caha  v.  United  States,  152  U.  S. 
211,  221,  38  L.  ed.  415,  419,  14  Sup.  Ct. 
Rep.  513),  we  think  the  contention  that 
that  law  should  not  have  been  enforced, 
because  it  was  not  referred  to  by  the 
camp  commander  in  exerting  the  power 
which  he  possessed  in  virtue  of  that  order, 
is  also  without  merit. 

[19]  These  eonelusions  render  no 
longer  applicable  the  contention  that  the 
court-martial  was  without  jurisdiction 
because  a  special  court,  appointed  by  a 
camp  commander,  had  no  jurisdiction  to 
try  an  officer  with  the  rank  of  captain, 
but  they  do  not  dispose  of  the  proposi- 
tion that  the  record  failed  to  show  that 
the  accused  belonged  to  the  Army,  with- 
out reference  to  his  rank,  and  was  there- 
fore subject  to  trial  by  a  military  court. 

Conceding  that  the  possession  by  the 
accused  of  a  status  essential  to  the  exer- 
cise by  the  court-martial  of  its  power  was 
jurisdictional,  and  therefore  may  not  be 
held  to  have  existed  merely  because  of 
an  estoppel,  and  conceding  further  that, 
except  for  the  form  of  the  charge,  the 
record  failed  to  establish  such  status,  we 
are  brought  to  determine,  as  was  the  lower 
court,  whether  evidence  was  admissible  to 
show  such  capacity  at  the  time  of  the 
trial  and  conviction,  and  thus  make  clear 
the  precise  condition  upon  which  the  court 
acted. 

Undoubtedly  courts-martial  are  tribu- 
nals of  special  and  limited  jurisdiction 
whose  jud^^ents,  so  far  as  questions  re- 
lating to  their  jurisdiction  are  concerned, 
are  always  open  to  collateral  attack.  True, 
also,  is  it,  that,  in  consequence  of  the 
limited  nature  of  the  power  of  such  courts, 
the  right  to  have  exerted  their  jurisdic- 
tion, when  called  in  question  by  collateral 
attack,  will  be  held  not  to  have  existed 
unless  it  appears  that  the  grounds  which 
were  necessary  to  justify  the  exertion  of 
the  assailed  authority  existed  at  the  time 
of  its  exertion,  and  therefore  were  or 
should  have  been  a  part  of  the  record. 
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Wise  V.  Withers,  3  Cranch,  331,  2  L.  ed. 
457;  Ex  parte  Watkins,  3  Pet.  209,  7  L. 
ed.  G55;  Dynes  v.  Hoover,  20  How.  65, 
15  L.  ed.  838;  Runkle  v.  United  States, 
122  U.  S.  543,  555,  30  L.  ed.  1167,  1170, 
7  Sup.  Ct.  Rep.  1141;  McClaughry  v. 
Deming,  186  U.  S.  49,  62,  63,  46  L.  ed. 
1049,  1055,  22  Sup.  Ct.  Rep.  786. 

The  question  before  us  is  thus  a  narrow 
one,  since  it  comes  only  to  this:  In  a 
case  such  as  that  before  us,  where  the 
power  to  convoke  a  court-martial  is  estab- 
lished [20]  on  the  face  of  the  record, 
and  the  authority  of  the  court  to  decide 
the  particular  subject  before  it  is  there- 
fore undoubted,  does  the  right  exist,  in 
the  event  of  a  collateral  attack  upon  the 
judgment  rendered,  made  on  the  ground 
that  a  particular  jurisdictional  fact  up- 
on which  the  court  acted  is  not  shown 
by  the  record  to  have  been  established, 
to  meet  such  attack  by  proof  as  to  the 
existence  of,  the  fact  which  the  court 
treated  as  adequately  present  for  the 
purpose  of  the  power  exerted  f 

Considering  that  subject  in  the  light 
stated,  we  think  the  court  below  was  right 
in  admitting,  as  it  did,  evidence  to  show 
the  existence  of  a  military  status  in  the 
accused,  since  it  did  not  change  the  court- 
martial  record,  but  simply  met  the  col- 
lateral attack  by  showing  that,  at  the 
time  of  the  trial,  the  basis  existed  for  the 
exertion  by  the  court  of  the  authority  con- 
ferred upon  it. 

It  is  true  that  general  expressions  will 
be  found  in  some  of  the  reported  cases  to 
the  effect  that  wherever  a  fact  upon  which 
the  jurisdiction  of  a  court-martial  or  other 
court  of  limited  jurisdiction  depends  is 
questioned,  it  must  appear  in  the  record 
that  such  fact  was  established.  But  these 
expressions  should  be  limited  in  accord- 
ance with  the  ruling  which  we  now  make. 
We  so  conclude  because  the  complete  right 
to  collaterally  assail  the  existence  of  every 
fact  which  was  essential  to  the  exercise 
by  such  a  limited  court  of  its  authority, 
whether  appearing  on  the  face  of  the 
record  or  not,  is  wholly  incompatible  with 
the  conception  that,  when  a  collateral  at- 
tack is  made,  the  face  of  the  record  is 
conclusive.  Indeed,  some  of  the  leading 
cases  make  clear  the  incongruity  of  any 
other  conclusion,  and  serve  to  indicate 
that  the  expressions  as  to  the  face  of  the 
record  contemplate,  not  the  record  as- 
sailed by  the  collateral  attack,  but  the 
record  established  as  the  result  of  the 
proof  heard  on  such  attack.  Galpin  v. 
Page,  18  Wall.  350,  21  L.  ed.  959 ;  Runkle 
v.  United  SUtes,  122  U.  S.  543,  30  L.  ed. 
U67,  7  Sup.  Ct.  Rep.  1141. 

Although  there  is  no  bill  of  ezeeptioii«| 


as  the  case  is  [21]  here  on  appeal,  tlie 
evidence  upon  which  the  court  below 
acted  is  open  for  our  consideration  and 
would  seem  to  be  in  the  record,  al- 
though a  compliance  with  the  praecipe 
of  the  appellant  would  have  required 
the  clerk  to  exclude  it.  Under  thesti 
conditions  we  content  ourselves  with 
saying  that,  if,  as  a  consequence  of 
the  action  of  the  appellant,  the  proof 
is  not  in  the  record,  the  means  of  ex- 
amining the  conclusion  of  the  court  in 
that  respect  would  be  wanting,  and  we 
could  not  disturb  the  decree  appealed 
from.  If,  on  the  other  hand,  the  doen- 
ments  in  the  record,  not  referred  to  by 
the  precipe  of  the  appellant,  embraced 
the  proof  which  the  court  admitted  and 
upon  which  it  acted,  we  are  of  opinion 
that  they  abundantly  sustain  the  con- 
clusion which  the  court  based  upon  them, 
and  therefore  make  clear  the  existence  at 
the  time  of  the  trial  of  a  military  stains 
in  the  accused  officer  adequate  to  sustain 
the  jurisdiction  of  the  court-martial. 

The  contention  that  the  court  was  with- 
out jurisdiction  because  the  trial  occurred 
in  a  time  of  peace,  and  that,  under  that 
condition,  Article  of  War  92  deprived 
courts-martial  of  jurisdiction  to  try  for 
murder,  has  been  held  to  be  without  merit 
in  Kahn  v.  Anderson,  No.  421,  this  day 
decided  (255  U.  S.  1,  ante,  469,  41  Sap. 
Ct.  Rep.  224),  which  therefore  disposes  of 
that  question  as  presented  here.  This 
renders  it  unnecessary  to  consider  the 
government's  insistence  that,  as  the  con- 
viction was.  for  manslaughter,  the  trial 
was  for  that  crime,  although  the  chaige 
was  murder. 

As  respects  the  designation  of  the  peni- 
tentiary at  Atlanta  as  the  place  for 
executing  the  sentence  at  hard  labor  whidi 
was  imposed,  we  are  of  opinion  that,  it 
effect  be  given  to  documents  which  an 
in  the  record,  and  to  which  the  lower 
court  referred,  it  would  clearly  result  that 
the  court  rightly  lield  that,  under  the 
cx)nditions  disclosed,  the  order  for  eoo- 
finemcnt  at  Atlanta  was  virtually  the 
order  of  the  President,  and  the  contention 
to  the  contrary  now  made  is  devoid  of 
merit.  United  States  v.  [22]  Page,  137 
U.  S.  673,  678>G82,  34  L.  ed.  828,  830-^83% 
11  Sup.  Ct.  Rep.  219;  United  States  ▼• 
Fletcher,  148  U.  S.  84,  88-91,  37  L.  ed. 
378,  380,  13  Sup.  Ct.  Rep.  552;  Ida  ▼. 
United  States,  150  U.  S.  517,  37  L.  ed. 
1166,  14  Sup.  Ct.  Rep.  188;  Bishop  ▼. 
United  States,  197  U.  S.  334,  341,  342, 
49  L.  ed.  780,  783,  784,  25  Sup.  Ct  Rafi. 
440.  But,  as  pointed  out  by  the  eoui 
below,  the  mere  designation  of  the  pbMM 
for  earrying  out  the  sentence  did  boI 
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involve  the  jurisdiction  of  the  court 
(Schwab  V.  Berggren,  143  U.  S.  442,  451, 
36  L.  ed.  218,  224,  12  Sup.  Ct.  Rep.  525 ; 
Re  Cross,  146  U.  S.  271,  277,  278,  36 
L.  ed.  969,  972,  13  Sup.  Ct.  Rep.  109), 
and,  if  erroneous,  would  only  lend  to 
retaining  the  accused  for  a  new  designa- 
tion of  place  of  confinement,  and  we  see 
DO.  reason,  under  the  condition  of  the 
record,  to  reverse  the  action  of  the  court 
below  on  that  subject. 

What  we  have  said  disposes  of  every 
material  contention  in  the  case,  although 
we  have  not  expressly  noticed  the  many 
suggestions  based  upon  the  supposed  duty 
on  the  trial  before  the  court-martial,  to 
negative  every  possible  condition  the 
existence  of  which  might  have  prevented 
that  court  from  trying  the  case,  among 
which  was  the  possibility  that  the  officer 
under  trial  might  have  belonged  to  a 
command  which  did  not  come  within  the 
power  to  call  a  court-martial  conferred 
upon  the  camp  commander  by  Oeneral 
Orders  No.  56 ;  particularly  since  the  sug- 
gestion now  made  on  that  subject  seems 
to  have  been  an  afterthought,  and  not  to 
have  been  called  to  the  attention  of  the 
court  below  in  any  way. 

AflSrmed. 


VICTOR  L.  BERGER  et  al. 

V. 

UNITED  STATES  OF  AMERICA. 
(See  S.  C.  Reporter's  ed.  22-43.) 

lodges  —  cllsqnnllflcation  —  personal 
blaa  or  prejudice  —  sufficiency  and 
effect  of  affidavit. 

1.  The  filing  of  an  affidavit  of  personal 
Mas  or  prejudice  of  the  judge  who  is   to 
preside    at   the   trial,   conformably   to    the 
Judicial  Code.  §  21,  leaves  such  judge  no 
duty    other   tlian    to    pass    upon    the    legal 
Sufficiency  of  the  affidavit    (subject  to  ap- 
pellate  review)    to  show  the  objectionaMe 
it)clination   or   disposition,   and,    if    lej^^ally 
Sufficient,  compels  his  retirement  from  the 
^ase    without    passing    upon    the    truth    or 
'alsity    of    the    facts    affirmed,    the    section 
declaring   that    whenever    a    party   to   any 
Action  or  proceeding,  civil  or  criminal,  shall 
^ake  and  file  an  affidavit  that  the  judge 

Note. — On  constitutionality  of  statute 
makinf?  mere  filinc:  of  affidavit  of  bias 
or  prejudice  sufficient  to  disqualify 
i\idge — see  note  to  Diehl  v.  Crump,  5 
A.L.R.  1275. 

On  prohibition  to  prevent  prejudiced 
judge  from  proceeding  with  case^see 
State    ex    rel.    McAllister    v.    Slate,    8 

A.L.R.  1238. 
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before  whom  the  action  or  proceeding  is  to 
be  tried  or  heard  has  a  personal  bias  or 
prejudice  either  against  him  or  in  favor  of 
any  opposite  party  to  the  suit,  such  judge 
shall  proceed  no  further  therein,  but  an- 
other judge  sliall  be  de.^iguated  to  hear  the 
matter,  that  every  such  affidavit  shall  state 
the  facts  and  the  reasons  for  the  belief  that 
such  bias  or  prejudice  exists,  that  no  party 
shall  be  entitled  in  any  case  to  file  more 
than  one  such  affidavit,  and  that  no  such 
affidavit  shall  be  filed  unless  accompanied 
bv  a  certificate  of  counsel  that  such  affidavit  * 
and  application  are  made  in  good  faith. 
[For  other  cn*<cs.  see  Judt;es,  III.  in  Digest 
Sup.  Ct.  1908.J 

Judges  —  disqualification  —  personal 
bias  or  prejudice  —  affidavit  —  infor- 
mntion  and  belief. 

2.  An  affidavit  upon  information  and 
belief  satisfies  the  provisions  of  the  Judicial 
Code,  §  21,  that  whenever  a  party  to  any 
action  or  proceeding,  civil  or  criminal,  shall 
make  and  file  an  affidavit  that  the  judge 
before  whom  the  action  or  proceeding  is 
to  be  tried  or  heard  has  a  personal  bias 
or  prejudice  either  against  him  or  in  favor 
of  any  opposite  party  to  the  suit,  such 
judge  shall  proceed  no  further  therein,  but 
another  judge  shall  be  designated  to  hear 
such  matter,  and  that  every  such  affidavit 
shall  state  the  facts  and  the  reasons  for 
the  belief  that  sucli  bias  or  prejudice  exists. 
[For   other   raKon.    sec    Judges,    III.    Id    Digest 
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Judges  —  disqunllflcation  —  personal 
bias  or  prejudice  —  sufficiency  and 
cfl'cct  of  nffidavit. 

3.  An  affidavit  by  defendants  cliarged 
with  violating  the  Kspionagc  Act  of  June 
15,  1917,  which  avers  upon  information  and 
belief  that  the  Federal  district  judge  be- 
fore whom  they  are  to  Im;  tried  has  a  per- 
sonal bias  or  prejudice  against  them  be- 
cause of  the  German  nativity  of  some  of 
such  defendants,  and  that  the  grounds  for 
such  belief  are  certain  hostile  and  derog- 
atory utterances  of  such  judge  concerning 
the  attitude  of  German-Americans  during 
the  progress  of  the  World  War,  and  which 
is  accompanied  by  a  certificate  of  de- 
fendants* counsel  that  the  affidavit  is 
made  in  good  faith,  satisfies  the  require- 
ments of  the  Judicial  Code,  §  21.  that 
whenever  a  party  to  any  action  or  pro- 
ceeding,* civil  or  criminal,  shall  make  and 
file  an  affidavit  that  the  judge  before  whom 
the  action  or  proceeding  is  to  be  tried  or 
heard  has  a  personal  bias  or  prejudice 
either  against  liim  or  in  favor  of  any  op- 
posite party  to  the  suit,  such  Judge  shall 
proceed  no  further  therein,  but  another 
judge  shall  lie  designated  to  hear  the  mat- 
ter, that  evcrv  such  affidavit  .«5hall  state 
the  facts  and  the  reasons  for  the  belief 
that  such  bias  or  prejudice  exists,  that  no 
party  shall  be  entitled  in  any  case  to  file 
more  than  one  such  affidavit,  and  that  no 
such  affidavit  shall  be  filed  unless  accom- 
panied by  a  certificate  of  counsel  that  such 
affidavit  and  application  are  made  in  good 
faith ;  and  the  filing  of  such  affidavit  neces- 
1  4%V 
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•itaUs  the  retirement  of  such  ludge  from  is  insufficient  in  law,  or,  for  any  reason, 

the  case  without  passing  upon  the  truth  or  overrules  the  application  and  continues 

|K!.f^o.SL*^oU'i:*U'"JuX«.  111.  1.  D.ge.t  to  proceed  in  the  case,  his  action  in  « 

Sup.  ct.  1908.]  doing  IS  subject  to  review,  and,  if  im- 
proper,   to    reversal    by    an    appellate 

[No.  400.]  court;   but  unless   his  acts   are  so   ro- 

,   ^        ,       ^      ^^^      ^    .^  ,    ,  viewed  and  reversed,  they  are  not  void. 

Argued   December  9    1920      Decided   Jan-  Glasgow  v.  Moyer,  225  U.  S.  420,  56 

uary  31,  1921.  L    ed.  1147,  32  Sup.  Ct.  Rep.  753;  Ex 

r^N  A  CERTIFICATE  from  the  United  ^^'^l  ^^^^^^^  e^L^rilsfsf  Sud* 
\J  States  Circuit  Court  of  Appeals  for  q^   j^'       1007   *      *          '          '             *^* 
the  Seventh  Circuit  presenting  questions  The    basis    of    the    disqualification    is 
''ml''   l^^  sufficiency   and   effect  of   an  ^^^^  personal  bias  or  prejudice  exists,  by 
affidavit  of  personal   bias  or  prej»idiee  ^^^.^^  ^f  ^.^i^l^  the  judc^e  is  unable  to 
of  the  Federal  District  Judge  who  is  to  impartially  exercise  his  functions  in  the 
preside  at   a  cnmind   trial.     Altered  particular  case.     It  is  a  provision   ob- 
by  holding  that  the  affidavit  is  sufficient,  ^j^^^gj    ^^^  applicable  save  in  those  rare 
that  the  judge  could  pass  upon  its  legal  instances  in  which  the  affiant  is  able  to 
sufficiency,  but  not  upon   the  truth  or  state  facts  which  tend  to  show  not  mere- 
falsity  of  the  facts  affirmed,  and  that  j     ^^^^^^  ^^lj„      ^,^3^^     ^^j     ^j^j^j, 
he  was  without  lawful  right  or  authority  ^^y  ^e  rif^ht  o?  wrong,  but  facts  and 
rru^  i    .  defendants.  r^^^g^ng   ^.j^j^,^    tend   to   show   personal 
The  facts  are  stated  in  the  opinion.  ^ias  or  prejudice.    It  was  never  intended 
Mr.    Seymour    Stedman    argued    the  to  enable  a  discontented  litigant  to  oast 
cause  and  filed  a   brief  for  Victor  L.  a  judge  because  of  adverse  rulings  made, 
Berger  et  al. :  for  such  rulings  are  reviewable  other- 
Procedure  relating  to  change  of  the  wise,  but  to  prevent  his  future  action 
place  of  trial  should   be  liberally  con-  in  the  pending  cause.     Neither  was   it 
strued    and    a    substantial    compliance  intended    to   paralyze   the   action   of   a 
with  its  terms  is  sufficient.  judge  who  has  heard  the  case,  or  a  ques- 
Buck  V.  Eureka,  97  Cal.  135,  31  Pac.  tion  in  it,  by  the  interposition  of  a  mo- 
845.  tion  to  disqualify  him  between  a  hearing 
As  a  rule,  statutes  conferring  a  right  and    a    determination    of    the    matter 
to  a  change  of  venue  or  removal  should  heard.    This  is  the  plain  meaning  of  the 
be  construed  li])erally,  and,  if  possible,  requirement  that  the  affidavit  shall   be 
so  as  not  to  defeat  the  right.  filed  not  less  than  ten  days  before  the 

16  C.  J.  203;  Packwood  v.  State,  24  beginning  of  the  term. 

Or.  261,  33  Pac.  674;  State  v.  Sasse,  72  Ex  parte  American  Steel  Barrel   Co. 

Wis.  3,  38  N.  W.  343;  Fajardo  v.  Soto  supra. 

Nussa,  23  P.  R.  R.  71.  If  the  affidavit  does  not  aver  personal 

All  of  the  defendants  joined  in  the  bias  or  prejudice,  or  does  not  state  facts 

application,    and    this    conforms    to    the  which  tend  in  any  way  to  show  sueh 

narrow  requirement  of  statutes  and  an-  personal  bias  or  prejudice,  although  they 

thorities  which  hold  that  all  coplaintiffs  may  show   a   prejudgment  of  the   case 

and  codefendants  must  join  in  the  ap-  and  a  consequent  prejudice  against  the 

plication  or  petition.  rights  sought  to  be  asserted,  the  statute 

Henry  v.  Speer,  120  C.  C.  A.  207,  201  has   not   been   complied    with,   and    the 

Fed.  869;  40  Cyc.  146;  Knickerbocker  judge  may  rightfully  disregard  the  a£- 

Ins.  Co.  V.  Tolman,  80  111.  106 ;  Griffin  v.  fidavit. 

Leslie,  20  Md.  1^;  Dowling  v.  Gerard  B.  Henrv  v.  Speer,  120  C.  C.  A.  207,  201 

Allen  &  Co.  88  Mo.  293.  Fed.  869. 

The  trial  judge  is  relieved  from  the  The   mere    filing   of   an    affidavit    of 

delicate  and  trying  duty  of  deciding  up-  prejudice,  under  §  21,  does  not  disqnali- 

on  the  question  of  his  own  qualification,  fy  a  judge  where  the  facts  stated  of 

Ibid.  themselves  show,  as  a  matter  of  law, 

^'•?*^  f  •  Oochems  also  argued  the  ^^  Ex  parL^T  K Va^^^^^^^^    Co.  194  Fei 

cause  for  victor  L.  Berger  et  al.  g<^g     ^ 

Solicitor  General  Frierson  argued  the  The  mere  filing  of  the  petition  does 

eanse  and  filed  a  brief  for  the  JJnited  not  automatically  remove  the  judcre,  bot 

States:  he  has  some  judicial  function   to  dia* 

When  a  judge  holds  that  an  affidavit  charge  in  passing  upon  the  application, 

of  prejndiee  is  not  filed  in  time,  or  Ex  parte  Glasgow.  195  Fed.  780. 

^SM  ass  u.  ■» 
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The  faeU  stated  in  the  affidavit  in 
support  of  the  belief  that  personal  bias 
or  prejndiee  exists  must  be  facts  which 
the  affiant  states  of  his  own  knowledge, 
and  not  merely  on  information  and  be- 
lief. 

Ex  parte  American  Steel  Barrel  Co. 
supra. 

Mr.  Justice  McKenna  delivered  the 
opinion  of  the  court: 

Section  21  of  the  Judicial  Code  [36 
Stat,  at  L.  1090,  chap.  231,  Comp.  Stat. 
I  986,  4  Fed.  Stat.  Anno.  2d  ed.  p.  832] 
provides  as  follows: 

'fWhenever  a  party  to  any  action  or 
proceeding,  civil  or  criminal,  shall  make 
and  file  an  affidavit  that  the  judge  before 
whom  the  action  or  proceeding  is  to  be 
tried  or  heard  has  a  personal  bias  or 
prejudice  either  against  him  or  in  favor 
of  any  opposite  party  to  the  suit,  such 
judge  [27]  shall  proceed  no  further 
therein,  but  another  judge  shall  be 
designated  in  the  manner  prescribed  in 
the  section  last  preceding  or  chosen 
in  the  manner  prescribed  in  section 
twenty-three,  to  hear  such  matter. 
Every  such  affidavit  shall  state  the 
facts  and  the  reasons  for  the  belief 
that  such  bias  or  prejudice  exists.  .  .  . 
No  party  shall  be  entitled  in  any  case 
to  file  more  than  one  such  affidavit; 
and  no  such  affidavit  shall  be  filed  unless 
accompanied  by  a  certificate  of  counsel 
of  record  that  such  affidavit  and  applica- 
tion are  made  in  good  faith.  The  same 
proceedings  shall  be  had  when  the  pre- 
siding judge  shall  file  with  the  clerk  of 
the  court  a  certificate  that  he  deems  him- 
self unable  for  any  reason  to  preside  with 
absolute  impartiality  in  the  pending  suit 
or  action." 

February  2,  1918,  there  was  returned 
into  the  district  court  of  the  United  States 
for  the  northern  district  of  Illinois,  an 
Uidictment  against  plaintiffs  in  error  (it 
^ill    be  convenient  to  refer  to  them  as 
^iefendants),  xiharging  them  with  a  vio- 
lation of  the  Act  of  Congress  of  June  15, 
lOlJy  known  as  the  Espionage  Act,  chap. 
3o,  40  Stat,  at  L.  217,  Comp.  Stat.  §  10,- 
2l2a,   Fed.   Stat.   Anno.   Supp.  1918,   p. 
l20.^     In  due  time  they  invoked  §  21  by 
Qling  an  affidavit  charging  Judge  Landis, 
Who    was   to   preside   at   the   trial,   with 
personal  bias  and  prejudice  against  them, 


and  moved  for  the  assignment  of  another 
judge  to  preside  at  the  trial.  The  piotion 
was  denied,  and,  upon  the  trial,  defend- 
ants were  convicted  and  each  sentenced 
to  twenty  years'  imprisonment.  From  the 
judgment  and  sentence  they  took  [28] 
the  case  to  the  United  States  circuit 
court  of  appeals  for  the  seventh  circuit. 
That  court  reciting  that  certain  ques- 
tions of  law  under  §  21  have  arisen  upon 
the  affidavit  and  motion  upon  which  the 
court  is  in  doubt,  and  upon  which  it  de- 
sires the  advice  and  instructions  of  this 
court,  certifies  questions  of  the  suffi- 
ciency of  the  affidavit  and  the  duty  of 
the  judge  thereunder,  and  also  certifies 
the  affidavit  and  other  proceedings  upon 
such  motion. 

The  affidavit,  omitting  formal  and  un- 
necessary parts,  is  as  follows :  Petitioners 
(defendants)  represent  "that  they  jointly 
and  severally  verily  believe  that  his  Honor 
Ju()ge  Kenesaw  Mountain  Landis  has  a 
personal  bias  and  prejudice  against  cer- 
tain of  the  defendants,  to  wit :  Victor  L. 
Berger,  William  F.  Kruse,  and  Adolph 
Germer,  defendants  in  this  cause,  and 
impleaded  with  J.  Louis  Engdahl  and 
Irwin  St.  John  Tucker,  defendants  in* 
this  case.  That  the  grounds  for  the  pe-' 
titioners'  beliefs  are  the  following  facts: 
That  said  Adolph  Germer  was  bom  in 
Prussia,  a  state  or  province  of  Germany ; 
that  Victor  L.  Berger  was  bom  in  Reh- 
back,  Austria;  that  William  F.  Kruse  is 
of  immediate  German  extraction;  that 
said  Judge  Landis  is  prejudiced  and 
biased  against  said  defendants  because  of 
their  nativity,  and  in  support  thereof  the 
defendants  allege  that,  on  information  and 
belief,  on  or  about  the  1st  day  of  Novem- 
ber said  Judge  Landis  said  in  substance: 
'If  anybody  has  said  anything  worse  about 
the  Germans  than  I  have  I  would  like  to 
know  it  so  I  can  use  it'  And  referring 
to  a  German  who  was  charged  with  stating 
that  'Germany  had  money  and  plenty  of 
men,  and  wait  and  see  what  she  is  going 
to  do  to  the  United  States,'  Judge  Landis 
said  in  substance:  'One  must  have  a 
very  judicial  mind,  indeed,  not  to  be 
prejudiced  against  the  German- Americans 
in  this  country.  Their  hearts  are  reeking 
with  disloyalty.  This  defendant  is  the 
kind  of  a  man  that  spreads  this  kind  of 
propaganda,  and  it  has  been  spread  until 
it  has  affected  practically  all  the  Germans' 


1  "Whoever,  when  the  United  States  is  at 
trar,  shall  wilfully  make  or  convey  false 
reports  or  false  statements  with  intent 
to  interfere  with  the  operation  or  eucceFs 
of  the  military  or  naval  forces  of  the 
United  States  or  to  promote  the  success 
of  its  enemies,  and  whoever,  when  the 
•ft  It.  ed. 


United  States  is  at  war,  shall  wilfully  cause, 
or  nttcinpt  to  cause  insubordination,  dis- 
loyalty, mutiny,  or  refusal  of  duty,  in  the 
military  or  naval  forces  of  the  United 
States,  or  shall  wilfully  obstruct  the  re- 
cruiting or  enlistment  service  of  the  United* 
States,    •    •    •    shall  be  puni^ed.    •    .    .** 
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[20]  in  this  country.  This  same  kind 
of  excuse  of  the  defendant  offering 
to  protect  the  German  people  is  the 
same  kind  of  excuse  offered  by  the 
pacifists  in  this  country,  who  are 
against  the  United  States,  and  have 
the  interests  of  the  enemy  at  heart 
by  defending:  that  thing  they  call  the 
Kaiser  and  his  darling  people.  You  are 
the  same  kind  of  a  man  that  comes  over 
to  this  country  from  Germany  to  get  away 
from  the  Kaiser  and  war.  You  have 
become  a  citizen  of 'this  country  and  lived 
here  as  such ;  and  now,  when  this  country 
is  at  war  with  Germany,  you  seek  to 
undermine  the  country  which  gave  you 
protection.  You  are  of  the  same  mind 
that  practically  all  the  German-Americans 
are  in  this  country,  arid  you  call  your- 
selves Geiman-Americans.  Your  hearts 
are  reeking  with  disloyalty.  I  know  a 
safeblower,  he  is  a  friend  of  mine,  who  is 
making  a  good  soldier  in  France.  He  .was 
a  bank  robber  for  nine  years,  that  was 
his  business  in  peace  time,  and  now  he  is 
a  good  soldier,  and  as  between  him  and 
this  defendant,  I  prefer  the  safeblower.' 

**TI'CBe  defendants  further  aver  that 
they  have  at  no  time  defended  the  Kaiser, 
but,  on  the  contrary,  they  have  been  op- 
l)oscd  to  an  autocracy  in  Germany  and 
every  other  country;  that* Victor  L.  Ber- 
ger,  defendant  herein,  editor  of  the  Mil- 
waukee Leader,  a  Socialist  daily  paper, 
Adolph  Germer,  National  Secretary  of  the 
Socialist  party,  William  F.  Kruse,  editor 
of  the  Young  Socialists*  Magazine,  a 
Socialist  publication,  and  J.  Louis  Eng- 
dahl,  disapproved  the  entrance  of  the 
United  States  into  this  war. 

"Your  petitioners  further  aver  that  the 
defendants  Tucker  and  Engdahl  were  born 
in  the  United  States,  and  were  not  bom 
ip  enemy  countries,  and  are  not  immediate 
descendants  of  persons  born  'in  enemy 
countries,  but  verily  believe,  because  they 
are  impleaded  with  Bcrger,  Kruse,  and 
Germer,  that  they  as  well  as  Bergcr, 
Germer,  and  Kruse  cannot  receive  a  fair 
and  impartial  trial,  and  that  the  prr  judire 
of  said  Judge  Landis  against  said  [30] 
Berger,  Germer,  and  Kruse  would  preju- 
dice the  defense  of  said  defendants 
Tucker  and  Engdahl,  impleaded  in  this 


w 


case. 

The  affidavit  was  accompanied  by  the 
certificate  of  Seymour  Stedman,  attorney 
for  defendants,  that  the  affidavit  and  ap- 
plication were  made  in  good  faith. 

The  questions  certified  are  as  follows: 
(1)  Is  the  aforesaid  affidavit  of  preju- 
dice sufficient  to  invoke  the  operation  of 
the  act  which  provides  for  the  filing  of 
affidavit  of  prejudice  of  a  judge f 


(2)  Did  said  Judge  Landis  have  the 
lawful  right  to  pass  upon  the  sufficiency 
of  the  said  affidavit  of  his  prejudice,  or 
upon  any  question  arising  out  of  the  filing 
of  said  affidavit  t 

(3)  Upon  the  filing  of  the  said  aflddavit 
of  prejudice  of  said  Judge  Landis,  did 
the  said  Judge  have  lawful  right  and 
power  to  preside  as  judge  on  the  trial 
of  plaintiffs  in  error  upon  said  indict- 
ment f 

The  basis  of  the  questions  is  §  21,  and 
the  primary  question  under  it  is  the  duty 
and  power  of  the  judge, — whether  the 
filing  of  an  affidavit  of  personal  bias  or 
prejudice  compels  his  retirement  from 
the  case,  or  whether  he  can  exercise  a 
judgment  upon  the  facts  affirmed,  and 
determine  his  qualification  against  them 
and  the  belief  based  upon  them. 

These  alternatives  present  the  eonten- 
tions  in  the  case.  Defendants  contend 
for  the  first;  the  United  States  contends 
for  the  second.  The  assertion  of  defend- 
ants is  that  the  mandate  of  the  section  is 
not  subject  to  the  discretion  or  judgment 
of  the  judge.  The  assertion  of  the  United 
States  is  that  the  motion  and  its  support- 
ing affidavit,  like  other  motions  and  their 
supporting  evidence,  are  submitted  for 
decision  and  the  exercise  of  the  judicial 
judgment  upon  them.  In  other  words, 
the  action  of  the  affidavit  is  not  ''auto- 
matic," to  quote  the  Solicitor  General, 
but  depends  upon  the  substance  and  merit 
of  its  reasons  and  the  truth  of  its  facts, 
and  upon  both  the  judge  has  [31]  juris- 
diction to  pass.  The  issue  is,  therefore, 
precise;  and,  while  not  in  broad  com- 
pass, is  practically  of  first  impression  as 
now  presented. 

In  G!as2:ow  v.  Moyer,  225  U.  S.  420, 
56  L.  ed.  1147,  32  Sup.  Ct.  Rep.  753,  the 
section  was  referred  to,  but  not  passed 
upon.  In  Ex  parte  American  Steel  Bar- 
rel Co.  230  U.  S.  35,  57  L.  ed.  1379,  33 
Sup.  Ct.  Rep.  1007,  the  phase  of  the 
section  presented  here  was  not  presented. 
There  proceedings  in  bankruptcy  had  pro- 
gressed to  a  decree  of  adjudication,  and 
the  judge  who  had  conducted  them  was 
charged  by  certain  creditors  with  bias  and 
prejudice,  based  on  his  rulings  in  the 
case.  Such  use  of  §  21  was  disapproved. 
"It  was  never  intended,"  it  was  said,  "to 
enable  a  discontented  litigant  to  oust  a 
judge  because  of  adverse  rulings  made, 
for  such  rulings  are  reviewable  otherwise; 
but  to  prevent  his  future  action  in  the 
pending  cause."  As  pertinent  to  the  coth- 
ment  and  to  the  meaning  of  §  21,  we  nu^ 
say  that  Judge  Chatfield,  against  whom 
the  affidavit  was  directed,  said  that  he 
felt    that   the    intention    of    §    21    was 

Sftft  V.  8. 


IMB. 


BEBOER  T.  UNITED  STATES. 


Sl-M 


Ho  cause  a  transfer  of  the  case  without 
reference  to  the  merits  of  the  charge  of 
bias,"  isuid  he  did  so  immediately,  in  order, 
as  he  said,  'Hhat  the  application  of  the 
creditors"  might  "be  considered  as  speed- 
ily as  possible  by  such  judge  as"  might 
"be  designated."  Another  judge  was 
designated,  and,  to  restrain  action  by  the 
latter  and  vacate  the  orders  that  he  had 
made,  and  to  command  Judge  Chatfield 
to  resume  jurisdiction,  mandamus  was 
sought.  It  was  denied.  The  case  estab- 
lishes that  the  bias  or  prejudice  which 
can  be  urged  against  a  judge  must  he 
based  upon  something  other  than  ruling^ 
in  the  case. 

The  cases  at  circuit  in  which  §  21  was 
considered  have  not  much  guidance.  They, 
however,  deserve  attention.    Ex  parte  N. 
K.  Fairbank  Co.  194  Fed.  978,  may  be 
considered   as   expressing   power   in   the 
presiding  judge  to  pass  upon  the  suffi- 
eiencjT  of  the  facts  affirmed.    In  Ex  parte 
Glasgow,  195  Fed.  780,  the  question  came 
np  [82]  upon  an  application  for  a  writ 
of  habeas  corpus,  and  it  appeared  that 
the    affidavit    of    bias    was    not    filed 
until  after  trial  of  the  case,  and  when 
the   court  was   about   to   pass   upon   a 
motion  in  arrest  of  judgment  and  new 
trial.     It  was  held  that  §  21  was  not 
applicable   at   such   stage   of   the   pro- 
ceedings.   Henry  v.  Speer,  120  C.  C.  A. 
207,  201  Fed.  869,  was  a  petition  for 
mandamus    to    require    an    affidavit    of 
bias  against  District  Judge  Speer,  to  be 
(^rtificd  to  the  senior  circuit  judge,  that 
the  latter  might  determine  its  sutficiency, 
and  to  restrain  Judge  Speer  from  exer- 
cising jurisdiction  of  the  case.    The  writ 
was  refused  on  the  ground  that  the  affi- 
davit did  not  conform  to  §  21,  in  that  it 
omitted    to    charge    ''personal"    bias,    a 
charge  of  such  bias,  it  was  held,  being  a 
necessary  condition.     The  court    (circuit 
court  of  appeals  for  the  fifth  circuit),  by 
Judge  Meek,  said:     ''Upon  tiie  making 
and  filing  by  a  party  of  an  affidavit  under 
the  provisions  of  §  21,  of  necessity  there 
is  imposed  upon  the  judge  the  duty  of 
examining    the    affidavit    to     determine 
whether  or  not  it  is  the  affidavit  specified 
and  required  by  the  statute,  and  to  de- 
termine its  legal  sufficiency.     If  he  finds 
it  to  be  legally  sufficient,  then  he  has  no 
other  or  further  duty  to  perform  than 
that  prescribed  in  §  20  of  the  Judicial 
Code.     He  is  relieved  from  the  delicate 
And  trying  duty  pi  deciding  upon  the  ques- 
tion of  bis  own  disqualification.''     This 
comment  sustains  defendants'  view  of  § 
21,  and  marks  a  distinction  between  de- 
termining the  legal  sufficiency  of  the  affi- 
davit and  passing  upon  the  truth  of  its 
•5  li.  ed. 


statements, — a   distinction   to   which   we 
shall  presently  advert. 

The  cases  (one  being  excepted),  to  the 
extent  they  go,  militate  against  the  con- 
tention of  the  government,  and  they  have 
confirmation  in  the  words  of  the  section. 
Their  declaration  is  that  "whenever  a 
party  to  any  action  or  proceeding,  civil 
or  criminal,  shall  make  and  file  an  affidavit 
that  the  judge  before  whom  the  action  or 
proceeding  is  to  be  tried  or  heard  has  a 
personal  bias  or  prejudice  [S3]  either 
against  him  or  in  favor  of  any  op- 
posite party  to  the  suit,  such  judge 
shall  proceed  no  further  therein,  but 
another  judge  shall  be  designated 
.  to  hear  such  matter."  There 
is  no  ambiguity  in  the  declaration, 
and  seemingly  nothing  upon  which  con- 
struction can  be  exerted, — nothing  to 
qualify  or  temper  its  words  or  effect. 
It  is  clear  in  its  permission  and  di- 
rection. It  permits  an  affidavit  of  per- 
sonal bias  or  prejudice  to  be  filed,  and 
upon  its  filing,  if  it  be  accompanied  by 
certificate  of  counsel,  directs  an  immediate 
cessation  of  action  by  the  judge  whose 
bias  or  prejudice  is  averred,  and,  in  his 
stead,  the  designation  of  another  judge. 
And  there  is  purpose  in  the  conjunction; 
its  elements  are  complements  of  each 
other.  The  exclusion  of  one  judge  is 
emphasized  by  the  requirement  of  the 
designation  of  another. 

But  it  is  said  that  there  is  modification 
of  the  absolutism  of  the  quoted  declaration 
in  the  succeeding  provision  that  the  "affi- 
davit shall  state  the  facts  and  reasons 
for  the  belief"  of  the  existence  of  the  bias 
or  prejudice.  It  is  urged  that  the  purpose 
of  the  requirement  is  to  submit  the  reality 
and  sufficiency  of  the  facts  to  the  judg- 
ment of  the  judge,  and  their  support  of 
the  averment  or  belief  of  the  affiant.  It 
is  in  effect  urged  that  the  requirement 
can  have  no  other  purpose;  that  it  is  idle 
else,  giving  an  automatism  to  the  affidavit 
which  overrides  everything.  But  this  is 
a  misunderstanding  of  the  requirement. 
It  has  other  and  less  extensive  use,  as 
pointed  out  by  Judge  Meek  in  Henry  v. 
Speer,  supra.  It  is  a  precaution  against 
abuse,  removes  the  averments  and  belief 
from  the  irresponsibility  of  unsupported 
opinion,  and  adds  to  the  certificate  of 
counsel  the  supplementary  aid  of  the  pen- 
alties attached  to  perjury.  Nor  do  we 
think  that  this  view  gives  room  for 
frivolous  affidavits.  Of  course,  the  reasons 
and  facts  for  the  belief  the  litigant  enter- 
tains are  an  essential  part  of  the  affidavit, 
and  must  give  fair  support  to  the  charge 
of  a  bent  of  mind  that  may  prevent  or 
impede  [84]  impartiality  of  judgment. 
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The  affidavit  of  defendants  baa  tliat 
character.  The  facts  and  reasons  it 
states  are  not  frivolous  or  fanciful,  but 
substantial  and  formidable,  and  they 
have  relation  to  the  attitude  of  Judge 
Landis's  mind  toward  defendants. 

It  is,  however,  said  that  the  assertion 
and  the  facts  are  stated  on  information 
and  belief,  and  that  hence  the  affidavit  is 
Wholly  insufficient,  §  21  requiring  facts 
to  be  stated,  '^and  not  merely  belief." 
The  contention  is  that  ''the  court  is  ex- 
pected to  act  on  the  affidavit  itself,"  and 
that,  therefore,  ''the  act  of  Congress 
requires  facts, — not  opinions,  beliefs, 
rumors,  or  gossip."  Ex  parte  American 
Steel  Barrel  Co.  230  U.  S.  35,  67  L.  ed. 
1379,  33  Sup.  Ct.  Rep.  1007,  is  cited  for 
the  contention.  We  do  not  know  what 
counsel  means  by  "opinions,  beliefs, 
rumors,  or  gossip."  The  belief  of  a  party 
the  section  makes  of  concern,  and  if 
opinion  be  nearei'  to  or  farther  from 
persuasion  than  belief,  both  are  of  in- 
fluence, and  universally  regarded  as  of 
influence,  in  the  affairs  of  men,  and  de- 
terminative of  their  conduct;  and  it  is 
not  strange  that  §  21  should  so  regard 
them. 

We  may  concede  that  §  21  is  not  ful- 
plled  by  the  assertion  of  "rumors  or  gos- 
sip," but  such  disparagement  cannot  be 
iEippIied  to  the  affidavit  in  this  case.  Its 
statement  has  definite  time  and  place  and 
character,  and  the  value  of  averments  on 
information  and  belief  in  the  procedure 
of  the  law  is  recognized.  To  refuse  their 
application  to  §  21  would  be  arbitrary 
and  make  its  remedy  unavailable  in  many, 
if  not  in  most,  cases.  The  section  permits 
only  the  affidavit  of  a  party,  and  Ex 
parte  American  Steel  Barrel  Co.  supra, 
decides  that  it  must  be  based  upon  facts 
antedating  the  trial,  not  those  occurring 
during  the  trial.  In  the  present  case  the 
information  was  of  a  definite  incident, 
and  its  time  and  place  were  given.  Be- 
sides, it  cannot  be  the  assumption  of  §  21 
that  the  bias  or  prejudice  of  a  judge  in  a 
particular  case  would  be  known  by  every- 
body, and  necessarily,  therefore,  to  deny 
to  a  party  [i55]  the  use  of  information 
received  from  others  is  to  deny  to  him 
at  times  the  benefit  of  the  section. 

We  are  of  opinion,  therefore,  that  an 
affidavit  upon  information  and  belief 
satisfies  the  section,  and  that,  upon  its 
filing,  if  it  show  the  objectionable  inclina- 
tion or  disposition  of  the  judge,  which 
we  have  said  is  an  essential  condition,  it 
is  his  duty  to  "proceed  no  further"  in  the 
case.  And  in  this  there  is  no  serious  detri- 
ment to  the  administration  of  justice,  nor 
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inconvenience  worthy  of  mention;  for  of 
what  concern  is  it  to  a  judge  to  preside 
in  a  particular  casef  of  what  concern  to 
other  parties  to  have  him  so  preside  f  and 
any  serious  delay  of  trial  is  avoided  by 
the  requirement  that  the  affidavit  must  be 
filed  not  less  than  ten  days  before  the 
commencement  of  the  term. 

Our  interpretation  of  §  21  has,  there- 
fore, no  deterring  consequences,  and  we 
cannot  relieve  from  its  imperative  con- 
ditions upon  a  dread  or  prophecy  that 
they  may  be  abusively  used.  They  can 
only  be  so  used  by  making  a  false  affi- 
davit;  and  a  charge  of,  and  the  penalties 
of,  perjury,  restrain  from  that, — perjury 
in  him  who  makes  the  affidavit,  connivance 
therein  of  counsel,  tliereby  subjecting 
him  to  disbarment.  And  upon  what  in- 
ducement and  for  what  achievement  f  No 
other  than  trying  the  case  by  one  judge 
rather  than  another,  neither  party  nor 
counsel  having  voice  or  hifluence  jn  the 
designation  of  that  other;  and  the  section, 
in  its  care,  permits  but  "one  such  affi- 
davit." 

But  if  we  concede,  out  of  deference  to 
judgments  that  we  respect,  a  foundation 
for  the  dread,  a  possibility  to  the 
prophecy,  we  must  conclude  Congress 
was  aware  of  them  and  considered  that 
there  were  countervailing  benefits.  At 
any  rate,  we  can  only  deal  with  it  as  it  is 
expressed,  and  enforce  it  according  to  its 
expressions.  Nor  is  it  our  function  to 
approve  or  disapprove  it;  but  we  may 
say  that  its  solicitude  is  that  the  tribu- 
nals of  the  [36]  country  shall  not  only 
be  impartial  in  the  controversies  sub- 
mitted to  them,  but  shall  give  assurance 
that  they  are  impartial, — free,  to  use  the 
words  of  the  section,  from  any  "bias  or 
prejudice"  that  might  disturb  the  normal 
course  of  impartial  judgment.  And  to 
accomplish  this  end  the  section  with- 
draws from  the  presiding  judge  a  de- 
cision upon  the  truth  of  the  matters  al- 
leged. Its  explicit  declaration  is  that, 
upon  the  making  and  filing  of  the  affi- 
davit, the  judge  against  whom  it  is 
directed  '*shall  proceed  no  further  there- 
in, but  another  judge  shall  be  designated 
in  the  manner  prescribed  in  §  23  to  hear 
such  matter."  And  the  reason  is  easy 
to  divine.  To  commit  to  the  judge  a  de- 
cision upon  the  truth  of  the  facts  gives 
chance  for  the  evil  against  which  the  sec- 
tion is  directed.  The  remedy  by  appeal 
is  inadequate.  It  comes  after  the  trial, 
and  if  prejudice  exist,  it  has  worked 
its  evil,  and  a  judgment  of  it  in  a  review- 
ing tribunal  is  precarious.    It  goes  there 

fortified  by  presumptions,   and  nothing 
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ean  be  more  elneive  of  eBtimate  or  decision 
than  a  disposition  of  a  mind  in  which 
there  is  a  personal  ingredient. 

After  overruling  the  motion  of  plaintiffs 
for  his  displacement,  Judge  Landis  per- 
mitted to  be  filed  a  stenographic  report 
of  the  incident  and  language  upon  which 
the  motion  was  based.  We,  however,  have 
not  discossed  it,  because,  under  our  inter- 
pretation of  §  21y  it  is  excluded  from 
consideration. 

We  come,  then,  to  the  questions  certi- 
fied, and  to  the  first  we  answer  Yes;  that 
is,  that  the  affidavit  of  prejudice  is  suffi- 
cient to  invoke  the  operation  of  the  act. 
To  the  second  we  answer  that,  to  the 
extent  we  have  indicated.  Judge  Landis 
had  a  lawful  right  to  pass  upon  the  suffi- 
ciency of  the  affidavit.  To  the  third,  we 
answer  No;  that  is,  that  Judge  Landis 
had  no  lawful  right  or  power  to  preside 
as  jndge  on  the  trial  of  defendants  upon 
the  indictment* 

So  ordered. 

[87]  Mr.  Justice  Bay,  dissenting: 
As  this  case  is  to  settle  the  practice  for 
this  and  similar  cases  which  may  arise  in 
the  Federal  eourts,  and  as  the  opinion 
does  not  consider  some  aspects  of  the 
record,  I  venture  to  state  the  reasons 
which  impel  me  to  reach  a  different  con- 1 
elusion  than  that  announced  by  the 
majority. 

An    examination   shows   that   statutes 
exist  in  a  number  of  states,  covering  the 
subject  under  consideration.    These  stat- 
utes  vary  in  character   and   in   the  re- 
quirements for  establishing  the  bias  or 
prejudice  of  the  judge   which   may  re- 
quire him  to  abstain  from  sitting  at  the 
trial  of  a  particular  case.     In  some  of 
them  an  affidavit  of  belief  of  prejudice, 
Or  that  a  fair  trial  cannot  be  had  before 
a   particular  judge,  is  sufficient  to  dis- 
qualify him.    Other  statutes  require  sup- 
Porting  affidavits  and  the  certificate  of 
<^oansel,  and  provide  for  a  hearing  on  the 
^Hatter  of  disqualification.    In  some  states 
the  matter  is  required  to  be  heard  before 
Another  jndge. 

The  Federal  statute,  now  under  con- 
sideration, had  its  origin  in  an  amend- 
inent  to  the  Judicial  Code,  introduced  in 
the  House  of  Representatives  when  the 
adoption  of  the  Code  was  under  consider- 
ation. As  adopted  in  the  House,  the 
aflSdavit  was  required  to  set  forth  the 
reasons  for  the  belief  that  personal  bias 
or  prejudice  existed  against  the  party, 
or  in  favor  of  the  opposite  party  to  the 
loit.     See  Congressional  Record,  vol.  46, 

part  3,  pp.  2626  et  seq. 
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When  the  bill  came  before  the  Senate, 
the  section  was  amended  so  as  to  require 
the  facts,  and  the  reasons  for  the  beiietf 
that  bias  or  prejudice  existed,  to  be  set 
forth,  and  the  affidavit  is  required  to  be 
accompanied  by  a  certificate  of  counsel 
of  record  that  it  and  the  application  are 
made  in  good  faith.  Senate  Document, 
No.  848,  6l8t  Congress,  3d  Session.  It  is 
thus  apparent  that  the  section,  in  the 
form  in  which  it  finally  became  part  of 
the  Judicial  Code,  intended  that  the  bias 
or  prejudice  which  should  disqualify 
[38]  a  judge  should  be  personal  against 
the  objecting  party,  and  that  it  should 
be  established  by  an  affidavit  which 
should  set  forth  the  reasons  and  facts 
upon  which  the  charge  of  bias  or 
prejudice  was  based,  'fhe  evident  par- 
pose  of  this  requirement  was  to  re- 
quire a  showing  of  such  reasons  and 
facts  as  would  prevent  imposition  up- 
on the  court,  and  establish  the  pro- 
priety of  the  affidavit  of  disqualification. 
'^It  is  not  sufficient,"  said  the  late  Mr. 
Justice  Brewer,  when  a. member  of  the 
supreme  court  of  Kansas,  in  Emporia  v. 
Volmer,  12  Kan.  627,  "that  a  prima  facie 
case  only  be  shown, — such  a  case  aa  wonld 
require  the  sustaining  of  a  challenge  to 
a  juror.  It  must  be  strong  enough  to 
overthrow  the  presumption  in  favor  of 
the  trial  judge's  integrity  and  of  the  clear- 
ness of  his  perceptions." 

I  accept  the  opinion  of  the  majority 
that  the  judge,  under  the  requirements 
of  this  statute,  may  pass  upon  the  suffi- 
ciency of  the  affidavit,  subject  to  a  review 
of  his  decision  by  an  Appellate  court,  and 
if  it  be  sufficient  to  show  personal  bias 
and  prejudice,  the  judge  should  not  try 
the  case.  But  I  am  unable  to  agree  that, 
in  cases  of  the  character  now  under  con- 
sideration, the  statement  of  the  affidavit, 
however  unfounded,  must  be  accepted  by 
the  judge  as  a  sufficient  reason  for  his 
disqualification,  leaving  the  vindication 
of  the  integrity  and  independence  of  the 
judge  to  the  uncertainties  and  inadequacy 
of  a  prosecution  for  perjury  if  it  should 
appear  that  the  affidavit  contains  known 
misstatements. 

Notwithstanding  the  filing  of  the  affi- 
davit purporting  compliance  with  the 
statute,  the  court  has  a  right  to  use  all 
reasonable  means  to  protect  itself  from 
imposition.  Davis  v.  Rivers,  49  Iowa, 
435.  The  personal  bias  or  prejudice  of 
the  judge  against  the  defendants  in  this 
case  is  said  to  be  established,  by  language 
imputed  to  the  judge  as  his  utterances 
concerning  the  attitude  of  the  German 
people  during  the  progress  of  the  war. 
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[89]  The  affidavit  filed  contained  a 
statement  of  alleged  language  of  the 
judge,  concerning  a  German  who  was 
''charged'/  with  making  the  statements 
set  forth.  Upon  receiving  the  af- 
fidavit the  judge  at  once  required  of 
counsel  whether  the  language  ascribed 
to  him  was  not  in  fact  uttered  in 
connection  with  the  disposition  of  the 
case  of  United  States  against  one  Weis- 
sensell,  in  sentencing  him  after  con- 
viction by  a  jury  of  a  violation  of  the 
Espionage  Act  [40  Stat,  at  L.  217,  chap. 
30,  Comp.  Stat.  §  10,212a,  Fed.  Stat. 
Anno.  Supp.  1918,  p.  120]  in  the  same 
court.  Counsel  informed  the  judge  that 
such  was  the  fact.  The  judge  asked  coun- 
sel for  Berger  whether  be  had  made  any 
effort  to  ascertain  the  accuracy  of  the 
statement  alleged  to  have  been  made  by 
the  court.  Counsel  replied  that  he  had 
not.  It  would  seem  incredible  that  any 
judge  could  have  made  such  statements 
concerning  a  defendant  not  yet  tried  in 
bis  court,  in  advance  of  trial,  and  upon 
a  mere  charge  of  an  offense.  Counsel  in 
open  court  admitted  that  the  offending 
language  was  used  in  passing  sentence 
after  conviction  in  WeissenselFs  case. 

Moreover,  upon  the  affidavit  being  filed, 
and  after  this  admission  of  counsel,  the 
district  attorney  offered  in  evidence  a 
transcript  of  what  took  place  and  what 
was  in  fact  said  upon  the  sentencing  of 
Weissensell.  The  judge  permitted  this 
stenographic  report,  sworn  to  by  an  ex- 
perienced stenographer,  who  made  it,  to 
be  a  true  and  correct  report  of  the  state- 
ments made  and  the  proceedings  had,  to 
be  put  into  the  record,  saying  that  the 
truth  should  be  shown  of  record  in  con- 
nection with  the  falsity,  although  he  was 
of  opinion  that  the  facts  stated  in  the 
affidavit  failed  to  establish  bias  or  preju- 
dice against  the  defendants  which  would 
disqualify  him  from  sitting  at  the  trial. 

This  stenographic  report,  sent  up  with 
the  certificate,  and  made  part  of  it,  and 
which  there  is  no  reason  to  believe  fails 
to  state  accurately  what  took  place,  is  in 
marked  contrast  with  statements  of  the 
afiidavit  which  the  defendants  made  when 
seeking  the  disqualification  of  the  [40] 
judge.  It  shows,  as  we  have  already 
stated,  that  the  utterances  of  the  judge 
were  after  conviction  of  Weissensell, 
and  were  made  when  he  was  passing 
sentence.  It  shows  that  the  state- 
ment of  the  judge  concerning  German- 
Americans  was  quite  different  from 
that  stated  in  the  affidavit,  and  re- 
ferred to  the  type  of  man  who  had  been 
convicted  and  was  before  him  for  sentence. . 
The  judgBy  in  speaking  of  the  convicted! 


defendant,  said  that  he  was  of  the  typ« 
of  man  who  branded  almost  the  whole 
American-German  population;  and  that 
one  German-American,  such  as  the  de- 
fendant, talking  such  stuff,  did  more  dam- 
age to  his  people  than  thousands  of  them 
could  overcome  by  being  good  and  loyal 
citizens;  and  that  he,  the  defendant,  was 
an  illustration  of  the  occasional  American 
of  German  birth  whose  conduct  had  done 
so  much  to  damn  the  whole  ten  million 
in  America.  While  this  language  might 
have  been  more  temperate,  there  does  not 
appear  to  be  in  it  anything  fairly  estab- 
lishing that  the  judge  directed  his  obser- 
vations at  the  German  people  in  general, 
but  rather  that  his  remarks  were  aimed 
at  one  convicted,  as  was  the  defendant,  of 
violation  of  law. 

As  I  understand  the  opinion  of  the 
court,  notwithstanding  the  admissions  of 
counsel,  and  the  sworn  stenographic  re- 
port of  what  took  place,  the  affidavit 
must  be  accepted,-  and  if  it  discloses  mat- 
ters which,  if  true,  would  tend  to  estab- 
lish bias  and  prejudice,  the  same  must 
be  given  effect  and  the  judge  be  dis- 
qualified. It  does  not  seem  to  me  that 
this  conclusion  comports  with  the  require- 
ments of  the  statute  that  reasons  and 
facts  must  be  set  forth  for  the  consider- 
ation of  the  judge.  It  places  the  Federal 
courts  at  the  mercy  of  defendants  who 
are  willing  to  make  affidavits  as  to  what 
took  place  at  previous  trials  in  the  court, 
which  the  knowledge  of  the  judge,  and 
the  uncontradicted  testimony  of  an  official 
report,  may  show  to  be  untrue,  and  in 
many  districts  may  greatly  retard  the 
trial  of  criminal  causes. 

[41]  While,  as  I  have  said,  in  sen- 
tencing Weissensell  the  judge  might  have 
been  more  temperate  in  his  observa- 
tions, I  am  unable  to  find  that  the  state- 
ments of  the  affidavit,  when  read  in  con* 
nection  with  the  admissions  of  couns^ 
and  the  established  facts  as  to  what 
took  place,  as  gathered  from  the  steno- 
graphic report,  showed  such  evidenoe  of 
personal  bias  or  prejudice  against  the 
defendants  as  required  the  judge,  upon 
the  mere  filing  of  this  affidavit,  to  permit 
its  misleading  statements  to  be  placed 
of  record,  and  to  proceed  no  further 
with  the  case. 

It  does  not  appear  that  the  trial  judge 
had  any  acquaintance  with  any  of  the 
defendants,  only  one  of  whom  was  of 
German  birth,  or  that  he  had  any  such 
bias  or  prejudice  against  any  of  them 
as  would  prevent  him  from  fairly  and 
impartially  conducting  the  trial.  To  per- 
mit an  ex  parte  affidavit  to  become  in 
effect  a  final  adjudication  of  the  disquali- 
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fleation  of  a  judge  when  facts  are  showoi 
•ueh  as  are  here  established,  seems  to  rae 
to  be  fraught  with  much  danger  to  the 
independent  discharge  of  duties  by  Fed- 
eral judges,  and  to  open  a  door  to  the 
abuse  of  the  privilege  which  is  intended 
to  be  conferred  by  the  statute  in  question. 
Li  my  judgment  the  questions  pro- 
pounded, in  the  light  of  the  disclosures 
of  this  record,  should  be  answered  as  to 
the  first:  That  the  affidavit  of  prejudice, 
when  read  in  the  light  of  the  other  dis- 
closures in  the  record,  was  insufficient  to 
meet  the  requirements  of  the  act.  As  to 
the  second :  That  while  the  judge  might 
have  called  upon  another  judge  to  pass 
upon  the  suflicieney  of  the  affidavit,  he 
had  jurisdiction  to  pass  upon  it  himself, 
if  he  saw  fit  to  do  so.  As  to  the  third: 
That  the  mere  filing  of  the  affidavit  did 
not  require  the  judge  to  proceed  no  fur- 
ther with  the  trial  of  the  defendants  upon 
the  accusation  against  them. 

Mr.  Justice  Pitney  concurs  in  this  dis- 
sent. 

[42]  Mr.  Justice  McBeynolds,  dis- 
senting : 

I  am  unable  to  follow  the  reasoning  of 

the  opinion   approved   by   the  majority, 

or  to  feel  fairly  certain  of  its  scope  and 

consequence.     If   an   admitted  anarchist 

charged   with    murder  should   affirm    an 

existing   prejudice   against   himself,   and 

specify  that  the  judge  had  made  certain 

depreciatory     remarks     concerning     all 

anarchists,    what    would    be    the    result? 

Suppose    oflicial    stenographic    notes    or 

other  clear  evidence  should  demonstrate 

the   falsity  of  an   affidavit,  would  it   be 

necessary  for  the  judge  to  retire  t     And 

^Imt  should  be  doue  if  dreams  or  visions 

"Were  the  basis  of  an  alleged  belief? 

The  conclusion  announced  gives  effect 
to  the  statute  which  seems  unwarranted 
by  its  terms  and  beyond  the  probable  in- 
tent of  Congn^ess.  Bias  and  prejudice 
^re  synonymous  words  and  denote  ^^an 
opinion  or  leaning  adverse  to  anything 
>rithout  just  g^unds  or  before  sufficient 
knowledge," — a  state  of  mind.  The  stat- 
\xte  relates  only  to  adverse  opinion  or 
leaning  towards  an  individual,  and  has  no 
Application  to  the  appraisement  of  a  class ; 
e.  g.,  revolutionists,  assassins,  traitors. 

To  claim  personal  bias,  without  more, 
is  insufficient.  '^The  facts  and  the  reasons 
for  the  beUef  that  such  bias  or  prejudice 
exists"  must  be  set  out,  and  plainly,  I 
think,  this  must  be  done  in  order  that 
the  judge  or  any  reviewing  tribunal  may 

determine  whether  they  sufiSee  to  support 
•5  l4.  ed. 


honest  belief  in  the  disqualifying  state 
of  mind. 
Defendants'  affidavit  discloses  no  ade- 

?uate  ground  for  believing  that  personal 
eeling  existed  against  any  one  of  them. 
The  indicated  prejudice  was  toward  cer- 
tain malevolents  from  Germany, — a  coun- 
try then  engaged  in  Hunnish  warfare, 
and  notoriously  encouraged  by  many  of 
its  natives,  who,  unhappily,  had  obtained 
citizenship  here.  The  words  attributed 
to  the  judge  (I  do  not  credit  the  affidavit's 
accuracy)  may  be  fairly  construed  as 
showing  [43]  only  deep  detestation  for 
all  persons  of  German  extraction  who 
were  at  that  time  wickedly  abasing 
privileges  granted  by  our  indulgent  laws. 
Of  course,  no  judge  should  preside  if 
he  entertains  actual  personal  prejudice 
towards  any  party,  and  to  this  obvious 
disqualification  Congress  added  honestly 
entertained  belief  of  such  prejudice  when 
based  upon  fairly  adequate  facts  and 
circumstances.  Intense  dislike  of  a  class 
does  not  render  the  judge  incapable  of 
administering  complete  justice  to  one  of 
its  members.  A  public  officer  who  enter- 
tained no  aversion  towards  disloyal  Ger- 
man immigrants  during  the  late  war  was 
simply  unfit  for  his  place.  And  while 
"an  overspeaking  judge  is  no  well-tuned 
cymbal,"  neither  is  an  amorphous  dummy, 
unspotted  by  human  emotions,  a  becom- 
ing receptacle  for  judicial  power.  It 
was  not  the  purpose  of  Congress  to  em- 
power an  unscrupulous  defendant,  seek- 
ing escape  from  merited  punishment,  to 
remove  a  judge  solely  because  he  had 
emphatically  condemned  domestic  enemies 
in  time  of  national  danger.  The  personal 
concern  of  the  judge  in  matters  of  thiK 
kind  is  indeed  small,  but  the  concern  of 
the  public  is  very  great. 

In  my  view  the  trial  judge  committed 
no  error  when  he  considered  the  affidavit, 
held  it  insufficient,  and  refused  to  retire. 
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(See  S.  C.   Reporter's  ed.  44-50.) 

Constitutional  law  —  discrimination  — 
license  tax. 

1.  There  is  nothing  in  the  Federal  Con- 
stitution that  prevents  a  territorial  license 
tax  upon  the  manufacture  of  fish  oil,  fer- 
tilizer, and  fish  meal,  in  whole  or  in  part, 
from  herring,  even  though  the  tax  be 
greater  than  that  imposed  upon  similar  use 
of  other  fish,  or  upon  the  offal  of  salmon. 
[For  other  cases,  see  ConstitutioDal  Law,  360- 
368,  in  Digest  Sup.  Ct.  11)08.] 


SUPBEHB  OOURT  OF  THE  UNITED  STATES. 
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Constitutional   law  —  ^ne  process   of 
law  —  confiscatory  tax. 

2.  Even  though  a  license  tax  should 
destroy  a  business,  it  would  not  be  invalid 
or  require  compensation  upon  that  ground 
alone.  Those  who  enter  upon  a  business 
take  that  risk. 

[For  other  cases,  see  Constitutional  Law,  686- 
590,  in  Digest  Sup.  Ct.  1008.] 

Statutes  —  construction  —  purpose. 

3.  Statutes  must  be  judged  by  their 
contents,  not  by  allegations  as  to  their 
purpose  in  a  complaint  challenging  their 
constitutionality. 

[For  other  cases,  see  Statutes,  II.  c,  in  Digest 
Sup.  Ct.  1908.] 

Constitutional    law   —   due   process   of 
law  —  burdensome  tax. 

4.  There  is  no  constitutional  objection 
to  exacting  a  discouraging  rate  of  taxation 
as  the  alternative  to  giving  up  a  business 
when  the  legislature  has  the  full  power  of 
taxation. 

(For  other  cases,  see  Constitutional  Law,  686- 
690,  in  Digest  Sup.  Ct.  1008.] 

License  —  territorial  tax  —  repugnancy 
to  Federal  law. 

6.  License  taxes  of  $2  a  barrel  and  $2 
a  ton,  respectively,  unon  persons  manu- 
facturing fish  oil,  fertilizer,  and  fish  meal, 
in  whole  or  in  part,  from  herring,  imposed 
by  t^e  territorial  legislature  of  Alaska, 
cannot  be  deemed  to  be  repugnant  to  the 
Act  of  Congress  of  August  24,  1912,  §  3, 
as  an  attempt  to  modify  or  repeal  the  fish 
laws  of  the  United  States,  or  the  laws  of 
the  United  States  providing  for  taxes  on 
business  or  trade,  on  the  theory  that  Fed- 
eral statutes  imposing  a  tax  on  fish  oil 
works  and  on  fertilizer  works  in  general 
terms  (which  can  hardly  be  eonsidered  fish 
laws),  import  a  license  to  a  specific  kind 

Vote. — On  constitational  equality  in 
the  United  States  in  relation  to  eoipo- 
rate  taxation — see  note  to  Bacon  v.  State 
Tax  Comrs.  60  L.R.A.  321. 

On  taxation  of  manufacturing  corpo- 
rations in  the  United  States — see  note 
to  Williams  v.  Warren,  64  L.R.A.  33. 

On  construction  of  statute  according  to 
purpose  for  which  it  was  passed — see 
note  to  United  States  y.  Saunders,  22  L. 
cd.  U.  S.  736. 

As  to  limit  of  amount  of  license  fees — 
see  note  to  State  ex  rel.  Toi  y.  French, 
30  L.B.A.  415. 

As  to  the  validity  of  class  legisla- 
tion, generally — see  notes  to  State  v. 
Goodwill,  6  L.B.A.  621,  and  State  y. 
Loomis,  21  L.R.A.  789. 

As  to  constitutional  equality  of  privi- 
leges, immunities,  and  protection,  gen- 
erally— see  note  to  Louisville  Safety 
Vault  &  T.  Co.  y.  Louisville  &  N.  B.  Co. 
14  L.B.A.  679. 

As  to  the  power  of  Congress  over  ter- 
ritories, generally — see  note  to  First 
Nat.  Bank  v.  Tankton  County,  25  L.  ed. 
U.  S.  1046. 


of  works  deemed  undesirable  by  the  local 
powers,— especially  since  such  section  ex- 
pressly declares  that  its  provisions  shall  not 
operate  to  prevent  the  territorial  legislature 
from  imposing  other  and  additional  taxes 
or  licenses. 

[For  other  cases,  see  License,  II. ;  Territories. 
II.  In  Digest  Sup.  Ct.  1008.] 

License  —  territorial  tax  —  vniformlty.  • 

6.  The  requirement  of  the  Act  of  August 
24,  1912,  §  9,  that  all  taxes  in  Alaska  shall 
be  uniform  upon  the  same  class  of  subjects, 
is  not  violated  bv  treating  the  making  of 
oil  and  fertilizer  from  herrmg  as  a  differoit 
class,  for  purposes  of  license  taxes,  from 
the  making  of  the  same  from  salmon  offal. 
[For  other  cases,  see  License.  II. ;  Territories* 

II.   in   Digest   Sup.   Ct.  1908.] 

License  —  territorial  tax  —  restrlctiona. 

7.  The  restriction  against  taxation  in 
excess  of  1  per  cent  of  the  assessed  vala* 
ation  of  pro]}erty  in  Alaska,  which  is  made 
by  the  Act  of  August  24,  1912,  §  9,  doca 
not  apply  to  a  license  tax  upon  the  manu- 
facture of  fish  oil,  fertilizer,  and  fish  meal 
from  herring. 

[  EV>r  other  cases,  see  License,  II. ;  Terrltortesw 
II.  in  Digest  Sup.  Ct.  190S.] 

License  —  territorial  tax  —  double  tax* 
ation. 

8.  A  manufacturer  of  fish  oil,  fertiliser, 
and  fish  meal  from  herring  mav  not  com- 
plain that  he  is  doubly  taxed,  first  by  the 
United  States  and  then  by  the  territory  of  < 
Alaska,  in  view  of  the  provisions  of  the  Act 
of  August  24,  1912,  §  3,  giving  the  ter- 
ritorial legislature  power  to  impose  taxes 
or  licenses  other  than  and  additional  to 
Federal  taxes  on  business  and  trade. 

[For  other  cases,  see  License,  II.;  Territories^ 
II.  in  Digest  Sup.  Ct.  1908.] 

[No.  166.) 

Argued  January  20  and  21,  1921.    Deeidstf 
January  31,  1921. 

IN  ERROR  to  the  District  Court. 
Division  No.  1,  of  the  Territonr  ox 
Alaska,  to  review  a  judgment  in  favor 
of  defendant  in  a  suit  to  recover  hack 
license  taxes  alleged  to  have  been  11 
ly  assessed.  AfiSrmed. 
The  facts  are  stated  in  the  opinion. 

Mr.  B.  £.  Bohertson  argued  the  cam* 
and  filed  a  brief  for  plaintiff  in  error: 

The  allegations  of  the  complaint  must 
be  taken  as  true  because  the  ease  was 
decided  upon  demurrer. 

Dobbins  v.  Los  Angeles,  195  U.  8.  228^ 
234,  49  L.  ed.  169,  174,  25  Sup.  €t.  Rep. 
18;  American  School  v.  McAnnnlty,  187 
U.  S.  94,  103,  47  L.  ed.  90,  94,  23  Snfft. 
Ct.  Rep.  33;  St.  Louis  v.  Kni4)py  8.  ft 
Co.  Co.  104  U.  S.  658,  661,  26  L.  dL 
883   884. 

The  Constitution  of  the  United  SUtM 

is  in  force  and  effect  in  the  territonr  of 

255  V.  8* 
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Alaska,  and  local  legislation  in  violation 
of  the  Constitution  is  void. 

Rassmnssen  v.  United  States,  197  U. 
S.  616,  628,  49  L.  ed.  862,  867,  26  Sup. 
Ct.  Rep.  674;  Binns  v.  United  States, 
194  U.  S.  491,  48  L.  ed.  1088,  24  Sup.  Ct. 
Rep.  816. 

It  is  the  duty  of  the  judiciary  to  con- 
sider the  real  nature  and  effect  of  legis- 
lation purporting  to  deprive  citizens  of 
rights  secured  by  the  fundamental  law 
of  the  land. 

Mugler  V.  Kansas,  123  U.  S.  623,  661, 
31  L.  ed.  205,  210,  8  Sup.  Ct.  Rep.  273; 
Galveston,  H.  &  S.  A.  B.  Co.  v.  Texas, 
210  U.  S.  217,  227,  62  L.  ed.  1031,  1037, 
28  Sup.  Ct.  Rep.  638;  Austin  v.  Ten- 
nessee, 179  U.  S.  343,  344,  46  L.  ed. 
224,  226,  21  Sup.  Ct.  Rep.  132;  Choctaw, 
0.  &  O.  R.  Co.  V.  Harrison,  235  U.  S.  292, 
59  L.  ed.  234,  35  Sup.  Ct.  Rep.  27; 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Matthews, 
174  U.  S.  106,  43  L.  ed.  913,  19  Sup.  Ct. 
Rep.  609;  Nicol  v.  Ames,  173  U.  S.  509, 
516,  43  L.  ed.  786,  791,  19  Sup.  Ct.  Rep. 
522;  Dobbins  v.  Los  Angeles,  196  U.  S. 
223,  40  L.  ed.  169,  25  Sup.  Ct.  Rep.  18 ; 
Lawton  v.  Steele,  162  U.  S.  133,  137,  38 
L  ed.  386,  389,  14  Sup.  Ct.  Rep.  499; 
Tanner  v.  Little,  240  U.  S.  369,  60  L.  ed. 
691,  36  Sup.  Ct.  Rep.  379 ;  Postal  Teleg. 
CaWe  Co.  v.  Taylor,  192  U.  S.  64,  72,  73, 
48  L.  ed.  342,  346,  24  Sup.  Ct.  Rep.  208. 
The  Constitution  of  the  United  States 
guarantees  citizens  the  right  and  privi- 
lege to  pursue  a  lawful  business,  and  the 
tax  which  may  be  imposed  upon  the  right 
to  engage  in  an  ordinary,  useful,  harm- 
less business  is  not  free  from  judicial 
control. 

Batchers'  Union  S.  H.  &  L.  S.  L.  Co. 
V.  Crescent  City  L.  S.  L.  &  S.  H.  Co. 
Ill  U.  S.  746,  757,  28  L.  ed.  585,  591,  4 
Sup.  Ct.  Rep.  652;  Allgeyer  v.  Louisi- 
ana, 165  U.  S.  678,  41  L.  ed.  832,  17 
Sup.  Ct.  Rep.  427;  Powell  v.  Pennsyl. 
Vania,  127  U.  S.  678,  685,  32  L.  ed.  253, 
256,  8  Sup.  Ct.  Rep.  992,  1257;  Adams 
V.  Tanner,  244  U.  S.  590,  594,  61  L.  ed. 
1336, 1343,  L.R.A.1917P,  1163, 37  Sup.  Ct. 
tlep.  662,  Ann.  Cas.  1917D,  973;  Beirs 
Qap  R.  Co.  V.  Pennsylvania,  134  U.  S. 
232,  33  L.  ed.  892, 10  Sup.  Ct.  Rep.  533 ; 
Connolly  v.  Union  Sewer  Pipe  Co.  184 
U.   S.  640,  46  L.  ed.  679,  22  Sup.  Ct. 
Kep.  431;  Cotting  v.  Kansas  City  Stock 
Yards  Co.  (Cotting  v.  Godard)  183  U.  S. 
79,  81,  46  L.  ed.  92,  93,  22  Sup.  Ct.  Rep. 
30;  Dobbins  v.  Los  Angeles,  195  U.  S. 
223,  49  L.  ed.  169,  25  Sup.  Ct.  Rep.  18 ; 
Gulf,  C.  A  S.  F.  R.  Co.  v.  Ellis,  165  U.  S. 
160,  41  L.  ed.  666,  17  Sup.  Ct.  Rep.  256 ; 

Halter  y.  Nebraska,  205  U.  8.  34,  51  L. 
•S  Ii.  ed. 


ed.  696,  27  Sup.  Ct.  Rep.  419,  10  Ann. 
Cas.  525;  Holden  v.  Hardy,  169  U.  8. 
366,  390,  42  L.  ed.  780,  790,  18  Sup.  Ct. 
Rep.  383;  Lawton  v.  Steele,  152  U.  8. 
133,  137,  38  L.  ed.  385,  388,  14  Sup.  Ct. 
Rep.  499;  Mugler  v.  Kansas,  123  U.  8. 
623,  31  L.  ed.  205,  8  Sup.  Ct.  Rep.  273; 
Barbier  v.  Connolly,  113  U.  S.  27,  31, 
28  L.  ed.  923,  925,  5  Sup.  Ct.  Rep.  367; 
Booth  V.  Illinois,  184  U.  S.  425,  428,  46 
L.  ed.  623,  625,  22  Sup.  Ct.  Rep.  426; 
W.  W.  Cargill  Co.  v.  Minnesota,  180  U. 
S.  452,  468-,  45  L.  ed.  619,  626,  21  Sup. 
Ct.  Rep.  423;  House  v.  Mayes,  219  U. 
S.  270,  281,  55  L.  ed.  213,  217,  31  Sup. 
Ct.  Rep.  234;  Otis  v.  Parker,  187  U.  S. 
606,  608,  47  L.  ed.  323,  327,  23  Sup. 
Ct.  Rep.  168;  New  York  C.  R.  Co.  v. 
White,  243  U.  S.  188,  61  L.  ed.  667, 
L.R.A.1917D,  1,  37  Sup.  Ct.  Rep.  247, 
Ann.  Cas.  1917D,  629, 13  N.  C.  C.  A.  943; 
Frisbie  v.  United  States,  157  U.  S.  160, 
165,  166,  39  L.  ed.  657^59,  15  Sup.  Ct. 
Rep.  586;  Murphy  v.  California,  226  U. 
S.  623,  628,  629,  56  L.  ed.  1229,  1232,  41 
L.R.A.(N.S.)  153,  32  Sup.  Ct.  Rep.  697; 
Smith  V.  Texas,  233  U.  S.  630,  636,  68 
L.  ed.  1129,  1132,  L.R.A.1915D,  677,  34 
Sup.  Ct.  Rep.  681,  Ann.  Cas.  1915D,  420; 
Austin  V.  Tennessee,  179  U.  S.  343,  361, 
45  L.  ed.  224,  233,  21  Sup.  Ct.  Rep.  132; 
Mountain  Timber  Co.  v.  Washington, 
243  U.  S.  219,  236,  61  L.  ed.  685,  696, 
37  Sup.  Ct.  Rep.  260,  Ann.  Cas.  1917D, 
642,  13  N.  C.  C.  A.  927;  Patterson  v. 
The  Eudora,  190  U.  S.  169,  173,  47  L. 
ed.  1002,  1006,  23  Sup.  Ct.  Rep.  821; 
Reinman  v.  Little  Rock,  237  U.  S.  171, 
179,  59  L.  ed.  900,  904,  35  Sup.  Ct.  Rep. 
511;  Salisbury  v.  Equitable  Purchasing 
Co.  177  Ky.  348,  L.R.A.1918A,  1114,  197 
S.  W.  813;  Fret  well  v.  Troy,  18  Kan. 
275;  Morton  v.  Macon,  111  Ga.  162,  50 
L.R.A.  485,  36  S.  E.  627 ;  State  v.  Wilson, 
101  Kan.  789,  L.R.A.1918B,  374,  168 
Pac.  679. 

Corporations  are  citizens  within  the 
protection  of  the  14th  Amendment,  ac- 
cording them  the  right  and  privilege  to 
pursue  lawful  occupations. 

Lake  Shore  &  M.  S.  R.  Co.  v.  Smith, 
173  U.  S.  684,  690,  43  L.  ed.  858,  861, 
19  Sup.  Ct.  Rep.  565;  Minneapolis  &  St. 
L.  R.  Co.  V.  Beckwith,  129  U.  S.  26,  32 
L.  ed.  585,  9  Sup.  Ct.  Rep.  207;  Smyth 
V.  Ames,  169  U.  S.  466,  522,  526,  42  L. 
ed.  819,  841,  842,  18  Sup.  Ct.  Rep.  418; 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Ellis,  165  U. 
S.  164,  41  L.  ed.  667,  17  Sup.  Ct.  Rep. 
255;  Southern  R.  Co.  v.  Greene,  216  U. 
S.  406,  412,  54  L.  ed.  536,  540,  30  Sup. 
Ct.  Rep.  287,  17  Ann.  Cas.  1247;  San 
Mateo  County  y.  Southern  P.  R.  Co.  13 
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Fed.  151,  7  Sawy.  517;  Bnishaber  v. 
Union  P.  R.  Co.  240  U.  S.  1,  24,  60  L.  ed. 
493,  504,  L.R.A.I917D,  414,  36  Sup.  Ct. 
Rep.  236,  Ann.  Cas.  1917B,  713. 

The  territorial  legislation  and  the 
taxes  imposed  by  it  are  in  violation  of 
the  Constitution,  because  the  legislature 
has  plainly  abused  its  taxing  power  by 
exercising  it,  not  for  revenue,  but  for 
the  purpose  of  destroying  rights  and 
privileges  accorded  to  the  plaintiff  by 
the  Constitution  and  the  Alaska  Organic 
Act. 

Connolly  v.  Union  Sewer  Pipe  Co.  184 
U.  S.  540,  563,  46  L.  ed.  679,  691,  22 
Sup.  Ct.  Rep.  431;  Alaska  Pacific  Fish- 
eries V.  Alaska,  149  C.  C.  A.  262,  236 
Fed.  52;  McCray  v.  United  States,  195 
U.  S.  27,  59,  49  L.  ed.  78,  97,  24  Sup. 
Ct.  Rep.  769,  1  Ann.  Cas.  561;  Brusha- 
ber  V.  Union  P.  R.  Co.  240  U.  S.  1,  23, 
60  L.  ed.  493,  504,  L.R.A.1917D,  414,  36 
Sup.  Ct.  Rep.  230,  Ann.  Cas.  1917B,  713. 

The  legislation  and  the  taxes  imposed 
thereunder  are  unreasonable,  arbitrary, 
confiscatory,  and  prohibitory,  and  un- 
justly discriminate  against  plaintiff  and 
its  business,  and  are  in  violation  of  the 
14th  Amendment  of  the  Constitution  of 
the  United  States,  because  plaintiff  is 
denied  the  equal  protection  of  the  laws, 
and  its  property  is  taken  from  it  with- 
out due  process  of  law. 

Tanner  v.  Little,  240  U.  S.  369,  382, 
60  L.  ed.  691,  701,  36  Sup.  Ct.  Rep.  379 ; 
Southern  R.  Co.  v.  Greene,  216  U.  S. 
400,  417,  64  L.  ed.  536,  541,  30  Sup.  Ct. 
Rep.  287,  17  Ann.  Cas.  1247;  Cotting  v. 
Kansas  City  Stock  Yards  Co.  (Cotting 
V.  Godard)  183  U.  S.  79,  109,  46  L.  ed. 
92,  108,  22  Sup.  Ct.  Rep.  30;  Cooley, 
Const.  Lim.  5th  ed.  484,  486;  State  v. 
Haun,  61  Kan.  146,  47  L.R.A.  369,  59 
Pac.  340;  American  Sugar  Ref.  Co.  v. 
Louisiana,  179  U.  S.  89,  92,  45  L.  ed. 
102,  103,  21  Sup.  Ct.  Rep.  43;  State  v. 
Wright,  53  Or.  344,  21  L.R.A.(N.S.)  349, 
100  Pac.  296;  Connollv  v.  Union  Sewer 
Pipe  Co.  184  U.  S.  540,  562,  563,  46  L. 
ed.  679,  691,  22  Sup.  Ct.  Rep.  431;  Atchi- 
son, T.  &  S.  F.  R.  Co.  V.  Matthews,  174 
U.  S.  96,  104,  43  L.  ed.  909,  19  Sup.  Ct. 
Rep.  609;  Gulf,  C.  &  S.  F.  R.  Co.  v. 
Ellis,  165  U.  S.  150,  159,  41  L.  ed.  666, 
669,  17  Sup.  Ct.  Rep.  255;  Bell's  Gap  R. 
Co.  V.  Pennsylvania,  134  U.  S.  232,  237, 
33  L.  ed.  892,  896,  10  Sup.  Ct.  Rep.  533; 
Yick  AVo  V.  Hopkins,  118  U.  S.  356,  370, 
373,  30  L.  ed.  220,  226,  227,  6  Sup.  Ct. 
Rep.  1064;  Barbier  v.  Connolly,  113  U. 
S.  27,  31,  28  L.  ed.  923,  925,  5  Sup.  Ct. 
Rep.  357;  Magoun  v.  Illinois  Trust  & 
Sav.  Bank,  170  U.  S.  283,  42  L.  ed. 
1037,  18  Sup.  Ct.  Rep.  594;  Mountain 
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Timber  Co.  v.  Washington,  243  U.  S. 
219,  61  L.  ed.  685,  696,  37  Sup.  Ct.  Rep. 
260,  Ann.  Cas.  1917D,  642, 13  N.  C.  C.  A. 
927;  Rast  v.  Van  Deman  &  L.  Co.  240 
U.  S.  342,  60  L.  ed.  679,  L.R.A.1917A, 
421,  36  Sup.  Ct.  Rep.  370,  Ann.  Cas. 
191 7B,  455;  Missouri  v.  Lewis  (Bowman 
V.  Lewis)  101  U.  S.  22,  31,  25  L.  ed.  991, 
992;  Hayes  v.  Missouri,  120  U.  S.  68, 
71,  30  L.  ed.  578,  579,  7  Sup.  Ct.  Rep. 
350;  Gibbons  v.  Ogden,  9  Wheat.  23,  6 
L.  ed.  28;  Sinnot  v.  Davenport,  22  How. 
227,  243,  16  L.  ed.  243;  Missouri,  K.  & 
T.  R.  Co.  V.  Haber,  169  U.  S.  613,  620, 
42  L.  ed.  878,  882,  18  Sup.  Ct.  Rep.  488; 
Dobbins  v.  Los  Angeles,  195  U.  S.  223, 
49  L.  ed.  169,  25  Sup.  Ct.  Rep.  18; 
Adams  v.  Tanner,  244  U.  S.  590,  61  L. 
ed.  1336,  L.R.A.1917F,  1163,  37  Sup.  Ct. 
Rep.  662,  Ann.  Cas.  1917D,  973 ;  Allgeyer 
v.  Louisiana,  165  U.  S.  578,  589,  41  L. 
ed.  832,  835, 17  Sup.  Ct.  Rep.  427;  Booth 
V.  niinois,  184  U.  S.  425,  429,  46  L.  ed. 
623,  626,  22  Sup.  Ct.  Rep.  425;  Ex  parte 
Hutchison,  137  Fed.  950;  Re  Yot  Sang, 
75  Fed.  983;  State  v.  Wright,  53  Or.  344, 
21  L.R.A.(N.S.)  349,  100  Pac.  296;  Hag- 
er  V.  Walker,  128  Ky.  1,  15  L.R.A.  (N.S.) 
195, 129  Am.  St.  Rep.  238, 107  S.  W.  254; 
State  V.  Whitcom,  122  Wis.  110,  99  N. 
W.  46S;  Price  v.  People,  193  111.  114, 
55  L.R.A.  589,  86  Am.  St.  Rep.  306,  81 
N.  E.  844;  Winston  v.  Beeson,  135  N.  & 
271,  65  L.R.A.  167,  47  S.  E.  457;  Ex 
parte  Drexel,  147  Cal.  763,  2  L.R.A. 
(N.S.)  588,  82  Pac.  429,  3  Ann.  Cas. 
878;  State  v.  Loomis,  115  Mo.  307,  21 
L.R.A.  789,  22  S.  W.  350;  Scriven  v.  Le- 
banon,  99  Kan.  602,  L.R.A.1917C,  460, 
162  Pac.  307:  Ellis  v.  Frazier,  38  Or. 
402,  53  L.R.A.  454,  63  Pac.  642;  Ot- 
tumwa  V.  Zekind.  95  Iowa,  622,  29  L.R.A. 
734,  58  Am.  St.  Rep.  447,  64  N.  W.  646j 
Laurens  v.  Anderson,  75  S.  C.  62,  117 
Am.  St.  Rep.  885,  55  S.  E.  136,  9  Ann. 
Cas.  1003;  Colorado  Springs  v.  Siman, 
61  Colo.  315,  ]57  Pac.  194;  Re  Richard- 
son,  170  Cal.  68,  148  Pac.  213;  Moflitt  v. 
Pueblo,  55  Colo.  112, 133  Pac.  754;  Sails- 
bury  v.  Equitable  Purchasing  Co.  177 
Ky.  348,  L.R.A.19i8A,  1114,  197  S.  W. 
813;  Alaska  Pacific  Fisheries  v.  Alaska, 
149  C.  Cp  a.  262,  236  Fed.  52;  United 
States  V.  McMillan,  165  U.  S.  504,  510, 
511,  41  L.  ed.  805,  807,  808,  17  Sup. 
Ct.  Rep.  395;  Binns  v.  United  States, 
194  U.  S.  486,  491,  48  L.  ed.  1087,  1088^ 
24  Sup.  Ct.  Rep.  816;  Simms  v.  Simms, 
175  U.  S.  162,  168,  44  L.  ed.  115,  117,  20 
Sup.  Ct.  Rep.  58;  Murphy  v.  Ramsey,  114 
U.  S.  44,  29  L.  ed.  58,  5  Sup.  Ct.  Rep. 
747;  License  Tax  Cases,  6  Wall.  4^ 
468,  18  L.  ed.  497,  600;  Mugler  v.  Kan- 

aas  u.  8. 


IMO. 


ALASKA  FISH  SALTING  &  BY-PRODUCTS  CX).  y.  SMITH. 


sag,  123  U.  S.  623,  661,  669,  31  L.  ed.  i 
205,  210,  213,  8  Sup.  Ct.  Rep.  273. 

A  claasification  cannot  be  sustained 
which  is  based  upon  a  police  regulation 
where  the  object  sought  to  be  accoui- 
plished  is  ostensibly  the  raising  of  reve- 
nue, and  to  sustain  it  would  be  equiva- 
lent to  .declaring  it  legal  upon  a  basis 
and  for  a  reason  that  does  not  exist  in 
fact. 

Binns  v.  United  States,  194  U.  S.  491, 
492,  493,  48  L.  ed.  1088,  1089,  24  Sup. 
Ct.  Rep.  816;  Alaska  Pacific  Fisheries 
V.  Alaska,  149  C.  C.  A.  262,  236  Fed.  52; 
Postal  Teleg.  Cable  Co.  v.  Taylor,  192 
U.  S.  64,  72,  48  L.  ed.  342,  346,  24  Sup. 
Ct.  Rep.  208;  Atchison,  T.  &  S.  F.  R. 
Co.  V.  Matthews,  174  U.  S.  96,  105,  43 
L.  ed.  909,  913,  19  Sup.  Ct.  Rep.  609; 
Mugler  V.  Kansas,  123  U.  S.  623,  661, 
31  L.  ed.  205,  209,  8  Sup.  Ct.  Rep.  273; 
Connolly  v.  Union  Sewer  Pipe  Co.  184 
U.  S.  540,  560,  561,  46  L.  ed.  679,  690, 
22  Sup.  Ct.  Rep.  431;  Gulf,  C.  &  S.  F. 
R.  Co.  V.  Ellis,  165  U.  S.  150, 155, 159,  41 
L  ed.  666,  668,  669,  17  Sup.  Ct.  Rep. 
255;  Cotting  v.  Kansas  City  Stock 
Yards  Co.  (Cotting  v.  Godard)  183  U.  S. 
79, 109,  46  L.  ed.  92, 108,  22  Sup.  Ct.  Rep. 
30;  Magoun  v.  Illinois  Trust  &  Sav. 
Bank,  170  U.  S.  283,  42  L.  ed.  1037,  18 
Sup.  Ct.  Rep.  594;  American  Suj^ar  Ref. 
Co.  V.  Louisiana,  179  U.  S.  89,  45  L.  ed. 
102,  21  Sup.  Ct.  Rep.  43;  Austin  v.  Ten- 
nessee, 179  U.  S.  343,  344,  45  L.  ed. 
224,  226,  21  Sup.  Ct.  Rep.  132;  Booth  v. 
Illinois,  184  U.  S.  425,  429,  46  L.  ed. 
623,  625,  22  Sup.  Ct.  Rep.  425;  McLean 
V.  Arkansas,  211  U.  S.  539,  547,  548, 
53  L.  ed.  315,  319,  320,  29  Sup.  Ct.  Rep. 
206. 

A  classification,  regardless  of  whether 
Seasonable  or  logical,  cannot  be  sus- 
tained where  it  is  made  for  the  pur- 
Pose  of  prohibiting  a  business  when 
there  is  an  absolute  want  of  authority 
^o  prohibit  that  business,  and  such  classi- 
^cation  is  void. 

Lawton  v.  Steele,  152  U.  S.  133,  138, 

^  L.  ed.  385,  389,  14  Sup.  Ct.  Rep.  499 ; 

Tanner  v.  Little,  240  U.  S.  369,  383,  60 

L,   ed.  691,  701,  36  Sup.  Ct.  Rep.  379; 

Knowlton  V.  Moore,  178  U.  S:  41,  109, 

llO,  44  L.  ed.  969,  996,  20  Sup.  Ct.  Rep. 

747;   Truax  v.  Raich.  239  U.  S.  33,  GO 

I.  ed.  131,  L.R.A.1916D,  545,  36  Sup.  Ct. 

Rep.   7,  Ann.  Cas.   1917B,  283;   Const. 

Law,  12  Am.  L.  &  P.  p.  198;  Rnst  v.  Van 

Deman  &  L.  Co.  240  U.  S.  342,  357,  60 

L  ed.  679,  687,  L.R.A.1917A,  421,  36  Sup. 

Ct.  Rep.  370,  Ann.  Cas.  1917B,  455. 

The  want  of  power  of  the  territorial 

legislature    to    prohibit    plaintiff    from. 
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conducting  its  lawful  business  does  not 
interfere  with  the  police  power  of  the 
territory,  because  that  power  must  be 
exercised  subservient  to  the  Constitu- 
tion. 

Allgeyer  v.  Louisiana,  165  U.  S.  578, 
591,  41  L.  ed.  832,  836,  17  Sup.  Ct.  Rep. 
427 ;  McLean  v.  Arkansas,  211  U.  S.  539, 
547,  548,  53  L.  ed.  315,  319,  320,  29  Sup. 
Ct.  Rep.  206;  Coppage  v.  Kansas,  236 
U.  S.  1,  59  L.  ed.  441,  L.R.A.1915C,  960, 
35  Sup.  Ct.  Rep.  240;  Lawton  v.  Steele, 
152  U.  S.  133,  138,  38  L.  ed.  385,  389,  14 
Sup.  Ct.  Rep.  409;  Shively  v.  Bowlby, 
152  U.  S.  1, 11,  38  L.  ed.  331, 14  Sup.  Ct. 
Rep.  548;  McCreadv  v.  Virginia,  94  U. 
S.  391,  24  L.  ed.  248;  I^Lartin  v.  Wad- 
deU,  16  Pet.  376, 10  L.  ed.  997;  Butchers' 
Union  S.  H.  &  L.  S.  L.  Co.  v.  Crescent 
City  L.  S.  &  L.  S.  H.  Co.  Ill  U.  S.  746, 
757,  28  L.  ed.  585,  590,  591,  4  Sup.  Ct. 
Rep.  052;  Murphy  v.  California,  225  U. 
S.  623,  628,  56  L.  ed.  1229,  1232,  41 
L.R.A.(N.S.)  153,  32  Sup.  Ct.  Rep.  697; 
Adams  v.  Tanner,  244  U.  S.  590,  594,  61 
L.  ed.  1336,  1343,  L.R.A.1917F,  1163, 
37  Sup.  Ct.  Rep.  662,  Ann.  Cas.  1917D, 
973;  State  v.  Roberts,  59  N.  H.  256,  47 
Am.  Rep.  199;  State  v.  Wilson,  101  Kan. 
789,  L.R.A.1918B,  374,  168  Pac.  679. 

A  charge  imposed  for  police  supervi- 
sion must  bear  a  relation  to  the  expense 
of  the  supervision  afTorded;  otherwise  it 
is  not  constitutional. 

Atlantic  &  P.  Teleg.  Co.  v.  Philadel- 
pbia,  100  U.  S.  160,  164,  47  L.  ed.  995, 
1000,  23  Sup.  Ct.  Rep.  817;  Postal  Teleg. 
Cable  Co.  v.  Taylor,  192  U.  S.  64,  72, 
73,  48  L.  ed.  342,»  346,  24  Sup.  Ct.  Rep. 
208;  D.  E.  Foote  &  Co.  v.  Stanley,  232 
U.  S.  404,  505,  58  L.  ed.  698,  702,  34  Sup. 
Ct.  Rep.  377;  People  use  of  State  Bd.  of 
Health  v.  Wilson,  249  111.  195,  35  L.R.A. 
(N.S.)  1074,  94  N.  E.  141;  State  v. 
Moore,  113  N.  C.  697,  22  L.R.A.  472,  18 
S.  E.  342. 

The  territorial  legislation  and  taxes 
im])osed  thereby  are  also  contrary  to  the 
Alaska  Organic  Act,  because  they  are 
not  uniform  upon  the  same  class  of  sub- 
jects, and  are  not  levied  and  collected 
under  general  laws;  the  assessments  are 
not  according  to  actual  value;  in  fact, 
no  assessments  were  made;  and  the 
taxes,  although  levied  for  territorial  pur- 
poses, are  in  excess  of  1  per  centum  per 
annum  of  any  possible  valuation  which 
could  be  lawfully  assessed  upon  the  ac- 
tual value  of  the  property  on  which  they 
are  levied. 

Kehrer  v.  Stewart,  197  U.  S.  60,  65,  49 
L.  ed.  663,  666,  25  Sup.  Ct.  Rep.  403; 
Leloup  V.  Mobile,  127  U.  S.  640,  645, 
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646,  22  L.  ed.  311,  312,  2  Inters.  Com. 
Rep.  134,  8  Sup.  Ct.  Rep.  1380;  Ellis  y. 
Frazier,  38  Or.  462,  53  L.RA.  454,  458, 
63  Pac.  642;  Welton  v.  Missouri,  91  U. 
S.  275,  23  L.  ed.  347;  Brown  v.  Mary- 
land, 12  Wheat.  419,  6  L.  ed.  678; 
Thompson  v.  McLeod,  112  Miss.  383, 
L.R.A.1918C,  893,  73  So.  193,  Ann.  Cas. 
1918A,  674;  Re  Watson,  17  S.  D.  486, 
97  N.  W.  463,  2  Ann.  Cas.  321 ;  Pittsburg, 
C.  &  St.  L.  R.  Co.  V.  State,  49  Ohio  St. 
18, 16  L.R.A.  380,  30  N.  E.  435;  Levi  v. 
Lottisyille,  97  Ky.  394,  28  L.R.A.  480, 
30  S.  W.  973;  Reser  v.  Umatilla  County, 
48  Or.  326,  120  Am.  St.  Rep.  815,  86 
Pac.  595;  Henderson  v.  London  &  L..Ins. 
Co.  135  Ind.  23,  20  L.R.A.  827,  41  Am.  St. 
Rep.  410,  34  N.  E.  565;  State  v.  Lake- 
side Land  Co.  71  Minn.  283,  73  N.  W. 
970;  State  ex  rel.  Minces  v.  Shoenig,  72 
Minn.  528,  75  N.  W.  711;  State  v.  Whit- 
com,  122  Wis.  110,  99  N.  W.  480 ;  State 
V.  Pennoyer,  65  N.  H.  113,  5  L.R.A.  709, 
18  Atl.  878;  St.  Louis  v.  Spiegel,  75 
Mo.  145;  Willis  v.  Standard  OU  Co.  50 
Minn.  290,  52  N.  W.  652;  State  v.  Moore, 
113  N.  C.  697,  22  L.R.A.  472,  18  S.  E. 
342;  Kiowa  County  v.  Dunn,  21  Colo. 
185,  40  Pac.  357;  Smith  v.  County  Comrs. 
Ct.  117  Ala.  196,  23  So.  141 ;  Livingston 
V.  Albany,  41  Ga.  21;  Chicago  v.  Collins, 
175  HI.  445,  49  L.R.A.  408,  67  Am.  St. 
Rep.  224,  51  N.  E.  907;  Sims  v.  Jack- 
son Parish,  22  La.  Ann.  440;  Banger's 
Appeal,  109  Pa.  94. 

Mr.  J.  0.  Mnrphy,  Attorney  General 
of  Alaska,  argued  the  cause  and  filed  a 
brief  for  defendant  in  error: 

The  legislature  may  itself  select  the 
lines  of  business  upon  which  it  may  im- 
pose a  tax,  and  it  is  beyond  the  province 
of  the  judiciary  to  control  the  acts  of 
the  legislature  in  that  respect.  It  is 
wholly  immaterial  what  may  have  been 
the  purpose  or  motive  which  animated 
the  legislature  in  imposing  the  tax  in 
question.  The  remedy,  if  any,  lies  with 
the  people  who  elect  the  legislature. 

Austin  v.  Boston,  7  Wall.  694,  19  L. 
ed.  224;  Spencer  v.  Merchant,  125  U.  S. 
355,  31  L.  ed.  767,  8  Sup.  Ct.  Rep.  921 ; 
Quong  Wing  v.  Kirkendall,  223  U.  S. 
62.  56  L.  ed.  350,  32  Sup.  Ct.  Rep.  192. 

When  Congress,  under  the  Organic 
Act,  created  the  territorial  legislature, 
and  authorized  it  to  impose  other  and 
additional  taxes,  it  undoubtedly  realized 
that  the  territory  would  be  unable  to 
earry  on  its  business  with  the  limited 
amount  of  revenue  provided  for  under 
former  congressional  acts,  and  gave  it 
express  authority  to  increase  the  amount 
of  taxes  already  imposed. 


Alaska  Pacific  Fisheries  v.  Alaska,  149 
C.  C.  A.  272,  236  Fed.  52. 

The  power  to  tax  is  the  power  to  de- 
stroy. 

McCray  v.  United  States,  195  U.  S. 
26,  49  L.  ed.  78,  24  Sup.  Ct.  Rep.  760, 
1  Ann.  Cas.  561. 

The  discrimination  against  the  manu- 
facture of  meal  and  oil  from  a  food  fish, 
like  herring  (as  against  the  same  ma- 
terial produced  from  salmon  offal), 
would  seem  to  be  well  justified. 

Quong  Wing  v.  Kirkendall,  233  U.  6. 
59,  56  L.  ed.  350,  32  Sup.  Ct.  Rep.  192. 

The  territory  has  the  power  to  impose 
new  taxes,  and  also  taxes  in  addition  to 
those  already  in  force. 

Alaska  Pacific  Fisheries  v.  Alaska,  149 
C.  C.  A.  262,  236  Fed.  52. 

The  final  contentions  made  by  plain- 
tiff in  error,  to  the  effect  that  the  im- 
position of  the  taxes  complained  of  is 
contrary  to  the  Organic  Act,  in  that  their 
effect  is  to  alter,  modify,  amend,  or  re- 
peal the  Congfressional  Acts  of  June  6, 
1900,  and  June  26,  1906,  and  that  the 
taxes  imposed  under  the  territorial  acta 
are  not  uniform,  and  are  not  levied  un- 
der general  laws,  have  all  been  consid- 
ered by  the  United  States  circuit  court 
of  appeals  for  the  ninth  circuit,  and 
were  disposed  of  by  that  court  contrary 
to  the  views  expressed  by  plaintiff  in 
error. 

Alaska  Pacific  Fisheries  v.  Alaska,  149 
C.  C.  A.  262,  236  Fed.  52. 

Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  is  an  action  to  recover  the  amount 
of  taxes  levied  under  statutes  of  Alaska, 
which  the  plaintiff  alleges  to  be  contrary 
to  the  Act  of  Congress  of  August  24, 1912, 
chap.  387,  §  3,  37  Stat,  at  L.  512,  Comp. 
Stat.  §  3530,  1  Fed.  Stat.  Anno.  2d  ed. 
p.  230,  creating  a  legislative  assembly  in 
the  territory  of  Alaska,  and  to  the  Con- 
stitution of  the  United  States.  Judgment 
was  given  for  the  defendant  upon  de- 
murrer to  the  complaint,  the  parties  agree- 
ing that  the  foregoing  grounds  of  recovery 
were  the  only  matters  in  dispute.  The 
statutes  attacked,  viz.,  May  1, 1913,  April 
29,  1915,  and  May  3,  1917,  levy  license 
taxes  of  $2  a  barrel  and  $2  a  ton,  re- 
spectively, upon  persons  manufacturing 
fish  oil,  fertilizer,  and  fish  meal  in  whole 
or  in  part  from  herring.  The  act  of  Con- 
gress, after  giving  effect  to  the  Constitu- 
tion and  laws  of  the  United  States  in  the 
territory,  provides  that  the  authority 
therein  granted  to  the  legislature  ^ 
alter,  amend,  modify,  and  repeal  laws  in 
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foroe  in  Alaska  shall  not  extend  to  the 
•  .  •  fish  •  •  lawfl  ...  of  the 
United  States  applicable  to  Alaska,  or  to 
the  laws  of  the  United  States  providing 
for  taxes  on  business  and  trade  .  .  . 
Provided  further.  That  this  provision  shall 
oot  operate  to  prevent  the  legislature  from 
imposing  other  and  additional  taxes  or 
licenses."  Some  reliance  is  placed  also 
upon  §  9,  that  all  taxes  shall  be  uniform 
upon  the  same  class  of  subjects,  etc.,  and 
that  no  tax  shall  be  levied  for  territorial 
[48]  purposes  in  excess  of  1  per  centum 
upon  the  assessed  valuation  of  property 
therein  in  any  one  year. 

The  complainant  alleges  that  the  tax 
will  prohibit  and  confiscate  the  plaintiffs 
business,  which  is  that  of  manufacturing 
fish    oil,    fertilizer,    fish    meal,   and    by- 
products from  herring,  either  in  whole  or 
in  part;  that  the  tax  unreasonably  dis- 
criminates against  the  plaintiff,  as  it  levies 
no  tax  upon  the  producers  of  fish  oil,  ete., 
from   other   fish,   and   is   otherwise   ex- 
tortionate; and  that  it  contravenes  the 
act  of  Congress  in  lack  of  uniformity  and 
in  exceeding  1  per  centum  of  the  actual 
value  of  the  plaintiff's  property.     The 
prophecies  of  destruction  and  the  allega- 
tions of  discrimination  as  compared  with 
similar   manufactures   from   salmon   are 
denied  by  the  attorney  general  for  Alaska, 
the  latter  denial  being  based  upon  a  com- 
parison of  the  statutes,  which,  of  course, 
is  open.     We  are  content,  however,  to 
assume  for  the  purposes  of  decision  that, 
not  to  speak  of  other  licenses,  the  ques- 
tioned acts  do  bear  more  heavily  upon 
the  use  of  herring  for  oil  and  fertilizer 
than  they  do  upon  the  use  of  other  fish, 
fiut  there  is  nothing  in  the  Constitution 
to  hinder  that.     If  Alaska  deems  it  for 
its  welfare  to  discourage  the  destruction 
of  herring  for  manure,  and  to  preserve 
them  for  food  for  man  or  for  salmon,  and 
to  that  end  imposes  a  greater  tax  upon 
that  part  of  the  plaintiff's  industry  than 
^pon  similar  use  of  other  fish  or  of  the 
offal  of  salmon,  it  hardly  can  be  said  to 
be  contravening  a  Constitution  that  has 
Vnown  protective  tariffs  for  a  hundred 
years.    Rast  v.  Van  Deman  &  L.  Co.  240 
Xj.  S.  342,  357,  60  L.  ed.  679,  687,  L.R.A. 
1917A,  421,  36  Sup.  Ct.  Rep.  370,  Ann. 
Caa.  1917B,  455.    Even  if  the  tax  should 
destroy  a  business,  it  would  not  be  made 
invalid  or  require  compensation  upon  that 
ground  alone.     Those  who  enter  upon  a 
business  take  that  risk.    McCray  v.  Unit- 
ed States,  195  U.  S.  27,  49  L.  ed.  78,  24 
Sup.  Ct.  Rep.-769,  1  Ann.  Cas.  561.    See 
Qnong  Wing  v.  Kirkendall,  223  U.   S. 
59,  56  L.  ad.  350,  32  Sup.  Ct.  Rep.  192; 

If  luder  V.  Kansas,  1^  U.  S.  623,  31  L. 
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ed.  205,  8  Sup.  Ct  Rep.  273;  Lonisvillt 
ft  N.  R.  Co.  V.  Mottiey,  219  U.  S.  467, 
482,  55  L.  ed.  297,  303,  34  L.R.A.(N.S.) 
671,  31  Sup.  Ct.  Rep.  265.  We  need  not 
consider  whether  abuses  of  the  power 
might  go  to  [40]  suc^  a  point  a*  fo 
transcend  it,  for  we  have  not  such  a  caaa 
before  us.  The  acts  must  be  judged 
by  their  contents,  not  by  the  allegations 
as  to  their  purpose  in  the  complaint. 
We  know  of  no  objection  to  exacting  a 
discouraging  rate  as  the  altemative  to 
giving  up  a  business,  when  the  legislai- 
ture  has  the  full  power  of  taxation.  The 
case  is  different  from  those  where  the 
power  to  tax  is  limited  to  inspection  fees 
and  the  like,  as  in  Postal  Teleg.-Cable 
Co.  V.  Taylor,  192  U.  S.  64,  72,  48  L.  ed. 
342,  346,  24  Sup.  Ct.  Rep.  208.     . 

But  it  is  said  that,  however  it  may  be 
with  regard  to  the  Constitution,  taken  by 
itself,  the  statutes  brought  into  question 
are  contrary  to  the  act  of  Congress  from 
which  the  local  legislature  derives  its 
power.  In  the  first  place,  they  are  said 
to  be  an  attempt  to  modify  or  repeal  the 
6sh  laws  of  the  United  States.  The  Act 
of  Congress  of  June  6,  1900.  chap.  786, 
§  29, 31  Stat,  at  L.  321, 331,  Alaska  Comp. 
Laws,  §  2569,  imposes  a  tax  on  fish-oil 
works  of  10  cents  per  barrel  and  on  fer- 
tilizer works  of  20  cents  per  ton,  re- 
peated in  slightly  different  words  by  the 
Act  of  June  26, 1906,  chap.  3547,  34  Stat, 
at  L.  478,  Comp.  Stat.  §  3628, 1  Fed.  Stat 
Anno.  2d  ed.  p.  353,  Alaska  Comp.  Laws, 
§  259.  But  these  are  not  fish  laws  as  we 
understand  the  phrase.  It  is  argued,  how- 
ever, that  at  least  they  import  a  license 
(License  Tax  Cases,  5  Wall.  462,  470, 
18  L.  ed.  497,  500),  and  that  a  tax  alleged 
to  be  prol^ibitory  fiies  in  their  teeth.  It 
would  be  going  far  to  say  that  a  tax  on 
fish-oil  works  in  g^eral  terms  imported 
a  license  to  a  specific  kind  of  works 
deemed  undesirable  by  the  local  powers, 
and  when  we  take  into  account  the  express 
'and  unlimited  authority  to  impose  ad- 
ditional taxes  and  licenses  we  are  satisfied 
that  the  objection  should  not  prevail.  We 
confine  onr  decision  to  the  statutes  before 
us,  repeating  in  this  connection  that  they 
must  be  judged  by  their  contents,  not  by 
the  characterization  of  them  in  the  com- 
plaint 

The  requirement  of  uniformity  in  §  9 
is  disposed  of  by  what  we  have  said  of 
the  classification  when  considered  with 
reference  to  the  Constitution.  The  legis- 
lature was  [50]  warranted  in  treating 
the  making  of  oil  and  fertilizer  from 
herring  as  a  different  class  of  subjeets 
from  the  making  of  the  same  from 
salmon  offaL     The  pxoviaiona   against 
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taxing  in  excess  of  1  per  centum  of 
the  assessed  valuation  of  property  do 
not  apply  to  a  license  tax  like  this. 
This  is  not  a  property  tax.  Alaska 
Pacific  Fisheries  v.  Alaska,  149  C.  C. 
A.  262,  236  Fed.  52,  61.  The  objection 
that  the  plaintiff  in  error  is  doubly  taxed, 
first  by  the  United  States  and  then 
by  the  territory,  is  answered  by  the  ex- 
press authority  to  levy  additional  taxes, 
to  which  we  have  referred  heretofore. 
AVithout  goini?  into  more  detail,  we  are 
of  opinion  that  the  tax  must  be  sustained. 
Judjrment  affirmed. 


STAT^K     BT^OTHERS     NURSERIES     & 
ORCHARDS  COMPANY,  Petitioner, 

V. 

WILLIAM  P.  STARK  and  William  H. 
Stark,  Trustees,  Doing  Business  under  tbe 
Name  and  Style  of  William  P.  Stark 
Nurseries. 

(See  S.  C.   Reporter's  ed.  50-52.) 

Truclciiiark  —  registration  —  infringe- 
ment —  accounting  —  damages  — 
limitation  to  date  of  notice. 

Both  the  account  of  profits  and  the 
damages  in  a  suit  for  the  infringement  of 
a  registered  trademark,  brought  in  a  Fed- 
eral di>trict  court  without  diversity  of 
citizenship,  are  limited  to  the  dale  when 
notice  was  given  of  the  registered  mark, 
by  the  Trademark  Act  of  February  20. 
190.").  §  28,  which  makes  it  the  duty  of  the 
registrant  to  give  notice  to  the  public  by 
attaching  certain  specified  words  or  abbre- 
viations to  the  trademark,  or  to  the  recep- 
tacle wherein  the  article  is  inclosed,  and 
provides  that  **\n  any  suit  for  infringement 
by  a  party  failing  so  to  give  notice  of  regi  - 
tration  no  damages  shall  be  recovered  ex- 
cept on  proof  that  the  defendant  was  duly 
notified  of  infringement  and  continued  the 
same  after  such  notice,"  notwithstanding  an 
earlier  notice  calling  on  the  defendant  "to 
discontinue  the  unfair  competition  and  in- 
fringement on  our  rights,**  and  the  wilful 
character  of  defendants'  wrongdoing. 
[For    other    cnscs,    see    Trademnrk.    VI.;    Ac- 

conntlnR ;    Damages,    VI.    t,    in    Digest    Sup. 

Ct.  1908.] 

[No.  171.] 

Argued  January  21,  1021.    Decided  January 

31,  1021. 

Note. — As  to  infringement  of  trade- 

marky  generally — see  notes  to  Lawrence 

Mfg.  Co.  V.  Tennessee  Mfg.  Co.  34  L. 

ed.  U.  S.  997;  Coats  v.  Merrick  Thread 

Co.  37  L.  ed.  U.  S.  847;  and  Dr.  S.  A. 

Richmond  Nervine  Co.  v.  Richmond,  40 

JL  ad.  U.  S.  155. 
^0e 


ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit  to  review  a  decree 
which  modified,  and  affirmed  as  mu.lifiedy 
a  decree  of  the  District  Court  for  the 
Western  District  of  Missouri  in  favor 
of  plaintiff  in  a  trademark  infringement 
suit.    Affirmed. 

See  same  case  below,  168  C.  C.  A. 
221,  257  Fed.  9. 

The  facts  are  stated  in  the  opinion. 

Mr.  Andrew  B.  Bemick  ar&rued  the 
cause  and  filed  a  hrief  for  petitioner. 

Mr.  Xenophon  P.  Wilfley  argued  the 
cause  and  filed  a  brief  for  respondents. 

Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court : 

This  is  a  suit  brought  September  11, 
191G,  in  the  district  court  of  the  United 
States  by  the  petitioner,  a  Missouri  cor- 
poration, against  citizens  of  Missouri,  for 
an  infringement  of  a  trademark,  "Stark 
Trees,"  registered  under  the  Act  of  Con- 
gress of  Februarv  20,  1905,  chap.  602, 
33  Stat,  at  L.  724,  Comp.  Stat.  §  9185, 
9  Fed.  Stat.  Anno.  2d  ed.  p.  747,  and 
amendments.  The  district  court  found 
infringement  and  unfair  competition, 
granted  an  injunction,  and  made  a  decree 
for  an  account  of  profits  from  March  11, 
1914,  when  the  infringement  began,  limit- 
ing the  damages,  however,  to  those  suf- 
fered after  August  26,  1916,  that  being 
tlie  date  when  the  plaintiff  gave  the  de- 
fendant notice  of  the  registration  of  the 
mark.  The  circuit  court  of  appeals  con- 
curred with  the  district  court  as  to  the 
facts,  but  limited  the  account  as  well  as 
the  damages  to  the  date  when  notice  was 
given  of  the  registered  mark,  a  few  days 
before  the  bringing  of  tins  suit.  218  Fed. 
154.  ICS  C.  C.  A.  221,  257  Fed.  9.  This 
limitation  is  the  only  question  here. 

By  §  28  of  the  Trademark  Act  it  is 
made  the  duty  of  the  registrant  to  give 
notice  to  the  public  by  attaching  certinn 
specified  words  or  abbreviations  to  the 
trademark,  or  to  the  receptacle  wherein 
the  article  is  inclosed;  "and  in  any  suit 
for  infringement  by  a  party  failing  so 
to  give  notice  of  registration  no  damages 
shall  be  recovered,  except  on  proof  tliat 
the  defendant  was  duly  notified  of  in- 
fringement, and  continued  the  same  after 
such  notice."  33  Stat,  at  L.  730,  chap. 
502,  Comp.  Stat.  §  9314,  9  Fed.  Stat 
Anno.  2d  ed.  p.  789.  The  infringement 
that  is  sued  for  is  infringement  of  a  reg- 
istered  trademark,  not  infringement  [52] 
of  a  trademnrk.  That  is  the  plain  mean- 
ing of  the  above  words  and  the  necessary 

scope  of  this  suit,  since  that  is  the  aeopi 
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of  the  jurisdiction  of  the  district  court 
A.  Leschen  &  Sons  Rope  Co.  v.  Broderiek 
&  B.  Rope  Co.  201  U.  S.  166,  172,  50  L. 
ed.  710,  712,  26  Sup.  Ct.  Rep.  425.  It 
seems  very  plain  that  the  plaintiff  had  a 
cause  of  action  outside  the  statute,  but 
that  would  have  to  be  asserted  elsewhere, 
as  the  suit  was  between  citizens  of  the 
same  state.  The  statute  alone  gave  the 
right  to  come  into  this  court  of  the  United 
States.  Coming  in  to  assert  its  statutory 
rights,  we  will  assume  in  the  plaintiff's 
favor  that  it  could  recover  for  unfair 
competition  that  was  inseparable  from 
the  statutory  wrong,  but  it  could  not  reach 
back  and  recover  for  earlier  injuries  to 
rights  derived  from  a  different  source. 

The  plaintiff  argues  that  a  notice  of 
March  11,  1914,  calling  on  the  defendants 
"to  discontinue  the  unfair  competition  and 
Infringement  on  our  rights,"  coupled  with 
the  wilful  character  of  the  defendants* 
mrongdoing,  ought  to  lead  to  a  different 
result,  and  the  district  judge  seems  to 
have  had  a  similar  notion.  But  that  is 
to  forget  the  origin  and  necessary  limit 
of  the  jurisdiction  in  this  ease. 

Decree  affirmed. 


CHARLES  K.  HOGAN,  Appt., 

v. 

WILLIAM  H.  O'NEILL,  Chief  of  Police  of 
the  City  of  East  Orange,  Kew  Jersey. 

(See  S.  G.  Reporter's  ed.  62-56.) 

Indictment   —    snlliciency    —    place    of 
crlir.e. 

1.  An  indictment  containing  the  name 


of  a  specified  county  court  of  Massaehusetts 
in  the  caption,  and  charging  that,  on  a 
specified  date,  the  accus^  conspired  to- 
gether to  steal  the  property,  goods,  and 
chattels  of  a  specified  banking  corporation, 
must  be  deemed  to  charge  the  commission 
of  a  crime  within  the  state,  in  view  of  the 
provision  of  Mass.  Kev.  Laws,  chap.  218, 
§  20,  that  the  time  and  place  of  the  com- 
mission of  a  crime  need  not  be  alleged  un- 
less it  is  an  essential  element  of  the  crime; 
that  the  name  of  the  county  and  court  in 
the  caption  shall,  unless  otherwise  stated, 
be  considered  as  an  allegation  that  the 
act  was  committed  within  the  territorial 
jurisdiction  of  the  court,  and  thst  all  al- 
legations of  the  indictment  shall,  unlc^^^s 
otherwise  stated,  be  considered  to  refer  to 
the  same  time  and  place. 
[For  oth^r  cases,  sop  Indictment,  II.  a.  In 
Digest  Sup.  Ct.  1908.] 

Evidence  —  Judicial  notice  —  laws. 

2.  Federal  courts  on  habeas  corpus  to 
review  interstate  extradition  proceedings 
will  take  notice  of  the  laws  of  the  demand- 
ing state. 

[For  other  crsps,  see  Evidence,  I.  b,  in  Dlirest 
Sup.  Ct.  1908.J 

Extradition  —  taking  notice  of  law  of 
dcninndinf:  state. 

3.  The  governor  of  the  surren<lering 
state  in  interstate  extradition  procci'dings 
may  take  notice  of  the  laws  of  the  demand- 
ing state. 

[For   other    ccssos,    see    Extradition,    IV.    b,    In 
Dl£rest  Sup.  Ct.  1008.] 

Habeas  corpus  —  review  —  extradition 
—  indictment. 

4.  The  sufficiency  of  the  indictment  aa 
a  pleading  is  not  open  to  inquiry  on  habeas 
corpus  to  review  the  issuance  of  a  warrant 
of  arrest  in  interstate  extradition  proceed- 
ings. 

[For   other   cnscs.    see    Hnbeas    Corpus,    II.    b, 
In   Digest  Sup.  Ct.   1008.] 


Note. — On  what  papers  are  necessary 
to  obtain  surrender  of  fugitive  from  oth- 
«r  state — see  note  to  Ex  parte  Hart,  28 
IxR.A.  803. 

On  right  of  court  of  asylum  state,  in 
interstate  extradition  proceedings,  to 
Examine  sufficiency  of  indictment — see 
note  to  Re  Waterman,  11  L.R.A.(N.S.) 
^24. 

On  judicial  notice,  generally — see  note 
to  Olive  V.  State,  4  L.R.A.  33. 

On  judicial  notice  in  Federal  courts  of 
^tate  laws,  and  of  laws  previously  pre- 
vailing in  acquired  countries — see  note  to 
M'Niel  V.  Holbrook,  9  L.  ed.  U.  S.  1009. 

On  practice  and  procedure  in  extradi- 
tion cases — see  notes  to  Kentucky  v. 
Dennison,  16  L.  ed.  U.  S.  717;  Cook  v. 
Hart,  36  L.  ed.  U.  S.  934;  and  lasigi  v. 
Van  de  Carr,  41  L.  ed.  U.  S.  1046. 

On  habeas  corpus  in  the  Federal  courts 
—see  notes  to  Re  Reinitz,  4  L.R.A.  236 ; 
State  ex  rel.  Cochran  v.  Winters,  10 
•5  Ii.  ed.  3 


L.R.A.  616;  and  Tinsley  v.  Anderson,  43 
L.  ed.  U.  S.  91. 

On  habeas  corpus  to  review  extradi- 
tion proceedings — see  notes  to  State  v. 
Jackson,  1  L.R.A.  373;  Ex  parte  Davis, 
12  L.R.A.(N.S.)  225;  Com.  ex  rel.  Flower 
V.  Superintendent  of  Countv  Prison,  21 
L.R.A.(N.S.)  939;  Wisener  v.  Burrell, 
34  L.R.A. (N.S.)  755;  and  Oteiza  y  Cortes 
V.  Jacobus,  34  L.  ed.  U.  S.  464. 

On  questions  reviewable  by  habeas 
corpus — see  notes  to  State  v.  Jackson,  1 
L.R.A.  373;  Bion's  Appeal,  11  L.R.A. 
694;  United  States  v.  Hamilton,  1  L.  ed. 
U.  S.  490;  Re  Carll,  27  L.  ed.  U.  S.  288; 
Oteiza  y  Cortes  v.  Jacobus,  34  L.  ed.  U. 
S.  464;  and  Pearce  v.  Texas,  39  L.  ed. 
U.  S.  164. 

As  to  who  are  fugitives  from  justice — 
see  notes  to  Cook  v.  Hart,  36  L.  ed.  U.  S. 
934;  Bassing  v.  Cady,  52  L.  ed.  U.  S. 
540;  State  v.  Hall,  28  L.R.A.  289;  and 
Ex  parte  Williams,  51  L.R.A.(N.S.)  668. 

2  ^^^ 
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Conspiracy  —  to  commit  crime  —  overt  seeks  his  rendition.     That  appears  «■ 

*"■  „    ,1    .        .  „        I      ..        .  ,.  ll>e  f&M  of  the  papers,  is  a  fatal  defeat, 

6.  By  the  law  of  Masudiiuetta  and  by  n„a  jg  ^^^^y^  open  to  judicial  inqniiT 

the  cammon  Uw  ■  conipiracT  to  commit  a  ■     i.i,„_  _„_jji;„_  _...„        .     .__!■„. ■„ 

crim.  >.  iteelf  a  criminal  offenw.  although  'j'  "?^  "n^'t'O"  «"«  OO  •."  »PplM«tM>n 

DO  overt  act  be  done  in  pursuance  of  it:  '<>'  discharge  under  a  wnt  of  habeaa 

euch  acte,  however  important  aa  evidence  of  corpus. 

conspiracy   or   aa    Diatters   of   aggravation,  Roberts  v.  Reilly,  116  U.  S.  SO,  95,  20 

not    being   of    this    eescnce    ot    the    ofTcnse,  L.   ed.  544,   549,   6   Sup.   Ct.   Bep.   291; 

since  there  ia  no  aUtute  making  criminality  Hyatt  V.  New   York,  188  U.   S.  691,  47 

dependent  upon  the  comraiaaion  of  an  overt  l,  ed.  657,  23  Sup.  Ct.  Rep.  456,  12  Am. 

t^or  o,h.r  c.«,.  «.  Cc..p.rac7.  I.  In  Dl.eat  ^rim.  Rep-  311;  Ex  P"te  Smith,  3  Me- 

Sup.  CI.  iDosi               ^      '•               •  Lean,  121,  Fed.  Cas.  No.  12,968.      . 

Extradition    ^    interstate    ^    fagltlve  All  the  decisions  of  this  court,  thou^ 

from  Jnadce.  liberal  to  a  degree  in  other  respects,  de- 

■6.  There  it  adequate  ground  for  the  re-  clare  that  it  is  essential  that  the  indict- 

tiirn  as  a  fugitive  from  justice  under  U.  8.  ment  charge  the  accused  with   the  oom- 

Rev.  Stat.   §  S278.  of  a  person  charged  by  mission    of    a    crime    within    the    state 


authentic   indictment  with   the   commisBion  demanding  him. 

1,Lt  ^T".!  nTr'.*r2:i;VH^»''wh"„    h!       Kentucky  v.  Dennison,  24  How.  66, 16 

state  on  or  aliout  a  snecined  date,  who,  ov  -        .    -.-r     n   li         n  •<      ^-n   W  a 

hi.    own    admission,    had    been    peraonallV  L    ed.  717;  RobbT.  Connolly,  111  U.S. 

preaent   tlicre   and   in   communicalion   with  624,  638,  28  L.  ed.  542,  647,  4  Sup.  Ct 

the  alleged  co-con apirator  at  or  about  that  Rep.   544;   Roberts  t.  Reilly,  116   IT.   S. 

time,    and    wa>>    afterwarda    found    in    the  80,  85,  29  L.  ed.  544,  549,  6  Sup.  Ct  Sep. 

•urrendering  staU.  291 ;  Hyatt  v.  New  York,  188  U.  S.  681, 

"bup""c"  iSos'i  "^  =»'"""«"■"•  '■  '"  *"«»'  709,  710,  47  L.  ed.  657,  660,  661,  23  Sup. 

HniiPRS  corpus  -  extradition  —  review  Ct.  Rep.  456,  12  Am    Crim.  Rep.  311; 

of  eovernor'B  Andlng.  El  parte  Reggel,  114  U.  S.  642,  652,  653, 

7.  Whether    In    fact    a    person    whose  29  L.  ed.  250,  253,  254,  5  Sup.  Ct.  Bep. 

Interstate    extradition    ia    demanded    is    a  114S,  5  Am.  Crim.  Rep.  218;  Munsey  v. 

fugitive   from   justice   la   for   the   governor  Clough,   196   U.   S.   364,   49   L.   ed.   515, 

o(  the  surrendering  state  to  determine,  and  25    Sup.    Ct    Rep.    282;    Pettibone    v. 

mtt Ta'nTon  ^SS^.'^V"-!-  "^«^  ^''"'''■^  '''  ^-  fv,^^^'  ''  ^  f'  ^ W 

overthrown.  ^"P"    ^^-   ^^P-   ^^^'   '   *''°-   ^^'-   ^**^' 

IKor  other  caan,  see   Haheaa  Corpna,   [1.  b:  Appleyard   V.  Massachusetts,   203   D.  S, 

Eitradllion,  W.  c.  lo  Digest  Sap.  Ct.  1908.1  222,  51  L.  ed.  161,  27  Sup.  Ct  Hep.  122, 

Extradition  —  fuirttlve  from  Jostice.  7  Ann.  Cas.  1073;  Illinois  ex  rel.  Ma- 

.  ..8-  '^°  }>'  regarded  oa  a  fugitive  from  Nichols  v.  Pease,  207  U.  S.  100,  52  L. 
justice  it  IS  not  necessary  that  one  shall  ^  ^3^  38  Sup.  Ct  Rep.  58;  Strassheim 
have  left  the  state  in  which  the  crime  is         v_.   .,'      -„,  '.,    „    „„?,    _-'  .        ,     _-, 

alleged  to  have  been  committed  for  the  very  l-   ^aily,  221   U.   S.   280,  55  L.   ed.  735, 

purpose  of  Bvoidinc  prosecution,  but  aimplj  31     oup-    Ct    Kep,    558;    tjiddinger    v. 

that,  having  committed  there  an  act  which,  Police   Comr.   245   U.   S.   128,   62  L.   ed. 

by  the  law  of  the  state,  conatituUs  a  crime,  103,  38  Sup.  Ct  Rep.  41. 
he  attcrH-ardB  has  departed  from  its  juris-         The  appellant  mav  be  lawfully  tried  in 

diction,  and,  when  sought  to  be  prosecuted,  ^g^    yolk    for    receiving   funds    alleged 

is   found   Within   tlie   territory   of   another  ^^  ^^^^  y^^^^  ^(^,1^^  ^^  Hanson  and  sent 

tF'orothr.r  r,.-,.  i»e  Eitradltton.  I.  In  Digest  '"  Hogan,  without  violating  the  limiU- 

Uup.  Ct.  1003.]  tions  of  the  rendition  clause  of  the  Con- 
stitution as  established  by  the  nnifora^- 

fNo-  120.1  decisions  of  this  court 

Submitted  under  the   Twentieth   Rule,  No-  ^ ''^"PJl/^rl;  ^"^fq  .V^JflS^n^ 

vember    8.    1920,      Decided    January   31,  J?:.^' ^i' ^^^/u^"  ™' ^fn™*'"' ^ 

1921,  Flipp.  183,  Fed.  Cas.  No.  7,125. 

Rendition  ought  not  to  be  left  to  th^W 

APPEAL  from  the  District  Court  of  governors   of    the   states,    where,    whai^ 

the  United  States  tor  the  District  of  contested,  it  will  depend  upon  polltieaJ 

New  Jersey  to  review  the  denial  of  relief  expediency.      The    present    system    ha* 

by  habeas  corpus  to  a  person  detained  stood  the  test  of  time  and  the  trial  at 

under  an  extradition  warrant    Affirmed,  the  slavery  issue  and  war.     The  tag- 

The  facts  are  stated  in  the  opinion.  gested  change  would  be  an  iiutOTRtio«' 

.    Mr.E..b«lD.SIllim«l.«b«itt.ath.  0'»(*   P"°''P"'   i.   .   »fc   "4   »i" 

^      Mr.  JoHpliO.  PVUrtUrmbmittedai 
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Mnsa  for  appellee.  Mr.  William  S.  Kin- 
ney was  on  the  brief: 

The  defendant  having  admitted  that, 
on  or  about  the  time  the  indictment  al- 
leges the  crime  was  committed,  he  was 
in  the  commonwealth  of  Massachusetts, 
in  company  with  the  codefeudant  Hnn- 
8on,  and  that  thereafter  he  departed 
from  the  said  commonwealth,  establishes 
beyond  contradiction  that  he  is  a  fu^- 
tiye  from  the  justice  of  the  common- 
wealth of  Massachusetts. 

Roberts  v.  Reilly,  116  U.  S.  80,  29  L. 
ed.  544,  6  Sup.  Ct.  Rep.  291;  Munsey 
V.  Clough,  196  U.  S.  364,  49  L.  ed.  515, 
25  Sup.  Ct.  Rep.  282;  Appleyard  v. 
Massachusetts,  203  U.  S.  222,  51  L.  ed. 
161,  27  Sup.  Ct.  Rep.  122,  7  Ann.  Cas. 
1073;  Drew  v.  Thaw,  235  U.  S.  432,  59 
L.  ed.  302,  35  Sup.  Ct.  Rep.  137. 

In  the  commonwealth  of  Massachusetts 
the  crime  of  conspiracy  is  complete  up- 
on the  making  of  the  unlawful  agree- 
ment, irrespective  of  whether  or  not  any 
overt  act  is  thereafter  performed  for 
the  purpose  of  carrying  out  the  con- 
spiracy. 

Com.  V.  Judd,  2  Mass.  329,  3  Am.  Dee. 
54;  Com.  v.  Tibbetts,  2  Mass.  536;  Com. 
V.  Warren,  6  Mass.  74;  Com.  v.  Hunt, 
4  Met.  Ill,  38  Am.  Dec.  346;  Com.  v. 
Rogers,  181  Mass.  184,  63  N.  E.  421; 
Com.  V.  Stuart,  207  Mass.  563,  93  N.  E. 
825. 

The  accusation  on  which  the  requisi- 
tion is  based  will  not  be  scrutinized  with 
technical  accuracy.  If  it  charges  a  crime 
substantially,  the  determination  of  its 
technical  sufficiency  as  a  pleading  must 
be  referred  to  the  courts  of  the  demand- 
ing state. 

Roberts  v.  Reilly,  116  U.  S.  80,  29  L. 
ed.  544^  6  Sup.  Ct.  Rep.  291 ;  Re  Roberts, 
24  Fed.  132;  Re  Voorhees,  32  N.  J.  L. 
141. 

This  court  will  take  judicial  notice  of 
the  laws  of  the  demanding  state  in  ren- 
dition cases. 

Roberts  v.  Reilly,  supra. 

Mr.  Justice  Pitney  delivered  the  opin- 
ion of  the  court: 

This  is  an  appeal  from  a  final  order 
of  the  district  court,  discharging  a  writ 
of  habeas  corpus  and  remanding  appel- 
lant to  the  custody  of  appellee  for  ren- 
dition to  a  representative  of  the  com- 
monwealth of  Massachusetts,  pursuant 
to  a  warrant  issued  by  the  governor  of 
New  Jersey  under  §  5278,  U.  S.  Rev. 
StAt  Comp.  Stat.  §  10,126,  3  Fed.  Stat. 
Anno.  2d  ed.  p.  285. 

Upon  the  hearing  before  the  district 
ooort  on  return  of  the  habeas  corpus, 
«6  l4.  ed. 


it  appeared  that  a  demand  for  appel- 
lant's apprehension  and  extradition  to 
Massachusetts  [54]  had  been  made  by 
the  governor  of  that  commonwealth  upon 
the  governor  of  New  Jersey,  accompa- 
nied with  a  copy  of  an  indictment  found 
by  the  grand  jury  of  Suffolk  county,  cer- 
tified as  authentic  by  the  governor  of 
Massa(*husetts,  and  an  affidavit  to  -the 
effect  that  appellant  was  in  the  com- 
monwealth for  some  time  previous  to 
and  at  the  time  of  the  commission  of  the 
alleged  crime,  and  afterwards  fied 
therefrom. 

The  following  is  a  copy  of  the  indict- 
ment  (signatures  omitted) : 

'^Commonwealth  of  Massachusetts,  Suf- 
folk, ss: 

''At  the  superior  court  begun  and  holden 
at  the  city  of  Boston,  within  and  for  the 
county  of  Suffolk,  for  the  transaction 
of  criminal  business,  on  the  first  Monday 
of  February,  in  the  year  of  our  Lord 
one  thousand  nine  hundred  and  nineteen. 

"The  jurors  for  the  commonwealth  of 
Massachusetts,  on  their  oath  present  that 
Charles  K.  Ilogan  and  Luther  R.  Han- 
son, on  the  eighteenth  day  of  August  in 
the  year  of  our  Lord  one  thousand  nine 
hundred  and  sixteen,  conspired  together 
to  steal  the  property,  moneys,  goods  and 
chattels  of  the  Market  Trust  Company,  a 
banking  corporation  legally  established 
and  existing.^' 

It  appeared  that  since  the  month-  of 
May,  1915,  appellant  had  resided  con- 
tinuously at  East  Orange,  New  Jersey; 
but  he  admitted  that  in  the  summer  of 
1916 — he  said  he  could  not  remember  the 
date — he  visited  Boston,  and  spent  some 
time  in  the  company  of  Hanson,  the  al- 
leged co-conspirator. 

It  is  objected  that  the  indictment  does* 
not  charge  appellant  with  the  commission 
of  a  crime  in  Massachusetts;  but  when 
it  is  read  in  the  light  of  the  laws  of  that 
commonwealth  the  difficulty  disappears. 
Revised  Laws  of  Massachusetts,  chap.  218, 
§  20,  reads  thus:  "The  time  and  place 
of  the  commission  of  the  crime  need  not 
be  alleged  unless  it  is  an  essential  element 
of  the  crime.  The  allegation  [55]  of 
time  in  the  caption  shall,  unless  oth- 
erwise stated,  be  considered  as  an  al- 
legation that  the  act  was  committed 
before  the  finding  of  the  indictment, 
after  it  became  a  crime,  and  within 
the  period  of  limitations.-  The  name 
of  the  county  and  court  in  the  cap- 
tion shall,  unless  otherwise  stated,  be 
considered  as  an  allegation  that  the  act 
was  committed  within  the  territorial  juris- 
diction of  the  court.  All  allegations  of 
the    indictment   -ahalli    unless    otherwise 
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stated,  be  considered  to  refer  to  the  same 
time  and  place/'  Of  course,  the  courts 
of  the  United  States  will  take  notice  of 
the  laws  of  the  demanding  state,  as  the 
governor  of  New  Jersey  was  at  liberty 
to  do.  Roberts  v.  Reilly,  116  U.  S.  80, 
96,  29  L.  ed.  544,  549,  6  Sup.  Ct.  Rep. 
291. 

Were  there  any  doubt  of  the  sufficiency 
of  the  indictment  as  a  pleading,  it  would 
not  be  open  to  inquiry  on  habeas  corpus. 
Munsey  v.  Clough,  196  U.  S.  364,  373, 
49  L.  ed.  515,  517,  25  Sup.  Ct.  Rep.  282. 

The  suggestion  that  there  is  neither 
allegation  nor  proof  of  an  overt  act  done 
by  appellant  in  Massachusetts,  pursuant 
to  tlie  alleged  conspiracy,  is  without 
weight.  By  the  law  of  Massachusetts, 
as  by  the  common  law,  a  conspiracy  to 
commit  a  crime  is  itself  a  criminal  offense, 
although  no  overt  act  be  done  in  pur- 
suance of  it ;  such  acts,  however  important 
as  evidence  of  conspiracy  or  as  matters 
of  aggravation,  not  being  of  the  essence 
of  the  ofTense,  since  there  is  no  statute 
making  criminality  dependent  upon  the 
commission  of  an  overt  act.  Com.  v. 
Judd,  2  Mass.  329,  337,  3  Am.  Dec.  54; 
Com.  V.  Tibbetts,  2  Mass.  536,  538 ;  Com. 
V.  Warren,  6  Mass.  74;  Com.  v.  Hunt, 
4  Met.  Ill,  125,  38  Am.  Dec.  346. 

Appellant  being  charged  by  authentic 
indictment  with  a  criminal  ofTense  com- 
mitted in  Massachusetts  on  or  about 
August  18,  1916,  and  having,  by  his  own 
admission,  been  personally  present  there 
and  in  communication  with  the  alleged 
co-conspirator  at  or  about  that  time,  and 
being  afterwards  found  in  the  state  of 
New  Jersey,  there  [56]  is  adequate 
ground  for  his  return  as  a  fugitive  from  j 
justice  under  §  5278,  U.  S.  Rev.  Stat,  en- 
acted to  give  effect  to  art.  4,  §  2,  of  the ' 
Constitution.  AVhether  in  fact  he  was  a 
fugitive  from  justice  was  for  the  de- 
termination of  the  governor  of  New  Jer- 
sey. The  warrant  of  arrest,  issued  in 
compliance  with  the  demand  of  the 
governor  of  Massachusetts,  shows  that  he 
found  appellant  to  be  a  fusritive;  and 
this  conclusion  must  stand  unless  clearly 
overthrown,  which  appellant  has  not  suc- 
ceeded in  doing.  To  be  regarded  as  a 
fugitive  from  justice  it  is  not  necessary 
that  one  shall  have  left  the  state  in  which 
the  crime  is  alleged  to  have  been  com- 
mitted for  the  very  purpose  of  avoiding 
prosecution,  but  simply  that,  having  com- 
mitted there  an  act  which,  by  the  law 
of  the  state,  constitutes  a  crime,  he  after- 
wards has  departed  from  its  jurisdiction, 
and,  when  sought  to  be  prosecuted,  is 
found  within   the   territory   of   another 


state.  Roberts  v.  Reilly,  116  U.  S.  80l 
95-97,  29  L.  ed.  544,  549,  6  Sup.  Ct 
Rep.  291;  Munsey  v.  Clough,  196  U.  S. 
364,  372-375,  49  L.  ed.  515-618,  25 
Sup.  Ct.  Rep.  282;  Appleyard  v.  Massar 
chusetts,  203  U.  S.  222,  227,  et  seq.,  61 
L.  ed.  161,  163,  27  Sup.  Ct.  Rep.  122,  7 
Ann.  Cas.  1073 ;  Illinois  ex  rel.  McNichols 
V.  Pease,  207  U.  S.  100,  108,  109,  62  L. 
ed.  121,  124,  125,  28  Sup.  Ct.  Rep.  58; 
Biddinger  v.  Police  Conirs.  245  U.  S.  128, 
133,  134,  62  L.  ed.  193,  198,  199,  38  Sup. 
Ct.  Rep.  41. 
Final  order  affirmed. 


PORT  OF  SEATTLE,  Appt.. 
v. 

OREGON    &    WASHINGTON    RAILROAD 
COMPANY  and  J.  F.  Duthie  &  Company. 

(See  S.  C.  Reporter's  ed.  56-71.) 

Waters  —  relative  rights  of  state  and 
United   States. 

1.  The  right  of  the  United  States  in  the 
navigable  waters  within  the  several  states 
is  limited  to  the  control  thereof  for  pur- 
poses of  navigation;  and,  subject  to  that 
right,  each  state  became,  upon  its  organi- 
zation as  a  state,  the  owner  of  the  navigable 
waters  within  its  boundary  and  of  tlie  land 
under  the  same. 

[For  other  cnsos,  see  Waters,   I.  b,  in  Digest 
Sup.  Ct.  11>0S.] 

Watcr.s  —  8tate  regrnlatlon  and  control 
—  tlclelaiids  —  ripurinn   rights. 

2.  The  state  of  Washington,  being  the 

absohito  owner  of  the  tidelunds  witliin  its 

boundaries  and  of  the  waters  over  them,  is 

free,    in    conveying    su(*h    lands,    either    to 

grunt    with   them    rights   in    the   adjoining 

water  area,  or  completely  to  withhold  such 

right?. 

[tor    other    canen,    rop    Waters,    I.    d,    1,    In 
Digest  Sup.  Ct.  1JI08.J 

Federal    courts   —    following   dcHilsions 
of  state  courts  —  ri|)ariun  riglitai. 

3.  Whether  a  conveyance  made  by  a 
state  of  land  abutting  upon  navigable  water 
confers  upon  the  grantee  any  right  or  inter- 
est  in  tliobc  waters  or  in  the  land  under  the 
same  is  a  mutter  wholly  of  local  law,  upon 
which  question  tlie  provisions  of  the  c5on- 
stitution  and  statutes  of  the  state  and  the 
decisions  of  its  highe.'t  court  are  accepted 
by  the  Federal  Supreme  Court  as  con- 
clusive. 

[Tor    other    cnses,    see    rourts,    VII.    c,    5,    tal 
Digest    Sup.   Ct.    100ft.  1 

Waters  —  relative  rights  of  public  and 
individual  —  riparian  rights. 

4.  Under  the  law  of  the  state -of  Waali- 
ington  a  conveyance  by  the  state  of  uplands 
abutting  upon  a  natural  navigable  water* 
way  grants  no  right  of  any  kind,  either  ia 
land  below  high -water  mark,  or  in,  to,  or 
over   the   water,   except  the   limited   prtf- 

SSS  U.  8» 
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«rentia]  right  conferred  by  statute  upon  tlie 
owner  of  the  upland  to  purchase  the  shore 
land  if  the  state  concludes  to  sell  the  same. 
fFor  other  cases,  see  Waters,  I.  d,  2i  a,  Id 
Digest  Sap.  Ct.  1008.] 

Waters  —  relative  rights  of  public  and 
Individual  —  riparian  rights. 

5.  So  complete  is  tho  absence  of 
riparian  or  littoral  rights  in  the  owner  of 
lands  bordering  on  navigable  waters  in  the 
state  of  Washington  tliat  the  state  may, 
subject  to  the  superior  rights  of  the  United 
States,  wholly  divert  a  navigable  stream 
and  sell  the  river  bed,  and  yet  have  im- 
paired in  so  doing  no  right  of  the  uplund 
owners,  whose  land  is  thereby  separated 
from  all  contact  with  the  water. 

I  For  other  cti8ps,  sco  Waters,  I.  d,  2,  a,  in 
Di};est  Sup.   Ct.    1008.] 

Waters  —  relative  rights  of  public  and 
Individual  —  tldelunds  —  riparlun 
rigiits. 

6.  A  conveyance  of  tidclands  from  the 
state  of  Washington  gives  the  grantee  no 
rights  of  any  sort  beyond  the  lioundarics  of 
the  grant.  A  right  of  access  to  the 
navigable  channel  over  intervening  land 
above  or  below  low  water  must  arise  from 
a  grant  by  the  owner  of  the   intervening 

Property. 
For  other  cases,  see   Waters,   I.   d,   2,  a,   in 
Digest  Sup.  Ct.   lOOS.] 

Waters  —  relative  rights  of  public  and 
IndlTldnal  —  Udelands  —  riparian 
rights. 

7.  The    rule    of    the    Washington    law 


Note. — On  state  and  Federal  owner- 
ship of  waters — see  note  to  Smith  v. 
Deniff,  60  L.R.A.  737. 

As  to  riparian  rights  on  navigable 
waters — see  note  to  Gibson  v.  United 
States,  41  L.  ed.  U.  S.  997. 

As  to  state  decisions  and  laws  as 
rules  of  decision  in  Federal  courts — see 
notes  to  Clark  v.  Graham,  5  L.  ed.  U. 
8.  334;  Elmendorf  v.  Taylor,  6  L.  ed. 
U.  S.  290 ;  Jackson  ex  dem.  St.  John  v. 
Chew,  6  L.  ed.  U.  S.  583;  Mitchell  v. 
Burlington,  18  L.  ed.  U.  S.  351;  United 
States  ex  rel.  Butz  v.  Muscatine,  19  L. 
«d.  U.  S.  490;  Forepaugh  v.  Delaware, 
L.  &  W.  R.  Co.  5  L.R.A.  508;  and  Snare 
A  T.  Co.  V.  Friedman,  40  L.R.A.  (N.S.) 
380. 

On  the  right  of  government  to  divert 
water  from  non tidal  stream  without 
compensation  to  riparian  owner — see 
note  to  Fulton  Light,  Heat  &  P.  Co.  v. 
State,  37  L.R.A.(N.S.)  307. 

On  right  of  action  by  owner  of  up- 
land for  interference  with  access  to 
navigable  water — see  notes  to  Thiesen 
V.  Gulf,  F.  &  A.  R.  Co.  L.R. A.1918E,  738 ; 
Ferry  Paas  Inspectors  &  Shippers'  Asso. 
V.  White  River  Inspectors  &  Shippers' 
Abbo.  22  L.R.A.(N.S.-)  345;  and  State  ex 

rel.  Denny  v.  Bridges,  40  L.R.A.  593. 
45  l4.  ed. 


that  uoland,  tideland,  or  shore  land,  in  its 
natural  condition,  is  without  appurtenant 
rights  of  any  sort  beyond  tlie  boundaries 
of  the  property,  applies  as  well  when  the 
lands  are  lillod  tidelands  abutting  on  a 
natural  waterway  deepened  and  <on<incd. 
[For  other  cases,  see  Waters,  I.  d,  2,  a.  lu 
Digest   Hup.   Ct.   lOOS.) 

Waters  —  relative  rifdits  of  public  nnd 
Individual  —  tidclands  —  wlinrfiiig 
out. 

8.  The  clearly  defined  policy  of  the 
state  of  Washington  not  to  grant  ri[)arian 
riglits  in  navigable  waters  prevents  the 
Federal  courts,  in  the  absence  of  a  decision 
of  the  higlicst  state  court  to  the  contrary, 
from  inferring  an  implied  grant  to  the 
grantees  of  filled  tidclands  of  a  right  of 
access  over  intervening  property  to  the 
navigable  channel,  even  conceding  the  truth 
of  the  asHuniption  that  such  grants  were 
made  conformably  to  a  development  project, 
which  was  an  artificial  creation;  that  laud 
was  artilicially  made  up  to  a  bulkhead; 
that,  at  home  diHtance  beyond,  a  navigable 
channel  was  artificially  created  out  of  an 
unnaviguble  stream;  that  between  the  bulk- 
head and  the  channel  are  shoals  whicli  pre- 
vent full  use  of  waterside  lots  in  connection 
with  navigation  unless  wharves  are  erected; 
that  when  the  original  grant  was  made  no 
provision  in  the  law  authorized  leasing  those 
shoals  for  docking  purposes,  but,  on  the  con- 
trary, the  whole  waterway  was  reserved  by 
statute  forever  from  sale  or  lease;  and  that 

On  public  right  of  access  to  water — 
see  note  to  Slater  v.  Gunn,  41  L.R.A. 
268. 

On  right  of  state  to  grant  tideland 
so  as  to  destroy  wharfage  rights  of 
shore  owner — see  note  to  Cobb  v.  Lin- 
coln Park,  63  L.R.A.  264. 

On  title  to  land  under  water — see  note 
to  Goi!  V.  Cougle,  42  L.R.A.  101. 

As  to  the  right  of  riparian  owner  to 
construct  wharves — see  notes  to  Ex 
parte  Easton,  24  L.  ed.  U.  S.  373;  and 
Madison  v.  Mayers,  40  L.R.A.  635. 

As  to  title  to  bed  of  navigable  river — 
see  note  to  Kinkead  v.  Turgeou,  1  L.R.A. 
(N.S.)  762. 

On  right  of  way  on  shore — see  note  to 
Ilartman  v.  Tresise,  4  L.R.A. (N.S.)  872. 

On  removal  of  causes  in  cases  of  di- 
verse citizenship — see  notes  to  Whelan 
V.  New  York,  L.  E.  &  W.  R.  Co.  1  L.R.A. 
65;  Seddon  v.  Virginia  T.  &  C.  Steel  & 
I.  Co.  1  L.R.A.  108;  Huskins  v.  Cincin- 
nati, N.  0.  &  T.  P.  R.  Co.  3  L.R.A.  545; 
Bierbower  v.  Miller,  9  L.R. A.  228 ;  Brod- 
head  v.  Shoemaker,  11  L.R.A.  567;  Dela- 
ware R.  Constr.  Co.  v.  Meyer,  25  L.  ed. 
U.  S.  593;  Butler  v.  National  Home  for 
Disabled  Volunteer  Soldiers,  36  L.  ed. 
U.  S.  346 ;  Torrence  v.  Shedd,  36  L.  ed. 
U.  S.  528;  St.  Louis  &  S.  F.  R.  Co.  v. 
Kitchen,  50  L.R.A.(N.S.)  828. 
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ttt  pimt  1^  reference  to  wbidi  kD  lota  were  ig  the  reml  portj  in  interest,  M  far  M 

told  ehowed  ft  pierhekd  line  at  the  point  the  same  appears  in  the  record,  and  it 

tJr'olK?'UV«  w...«.  I.  d.  2.  t.  tn  tl'?  real  party  ie  a  state,  and  the  nocd- 

DifMC  Bup.  Ct.  iw)8.]  nal  party  but  a  representatiTfl  thereof 

Water*  —  relative  rlcliis  of  state  and  jnrisdiction  in  the  Federal  eonrt  will  ba 

United    States   —   rights   Id   bed   and  held  not  to  exist, 

shores  —  wharHng  out.  Murray  V.  Wilson  Distilling  Co.  213 

9.  The  estiblishment  of  pierhead  Unsf  p,  g,  151,  53  L.  ed,  742,  29  Snp.  Ct.  Rep. 

bj  the  Unitjd  States  in  a  aa»iBabl«  water-  ^gg    Lankford  v.  Platte  Iron  Works  Co. 

Z'^rt'Ut:::^.i'Z  &"8uTL^  ^  us  461.  59  L.  ed  aie  35  Sup   Ct 

murelT  fixed  the  point  beyond  which  piers  Rep.  173;  Re  Ayers,  123  U.  S.  M3,  31 

night  not  extend,  and  the  lines  so  fixed,  L-  ed.  216,  8  Sap.  Ct.  Rep.  164;  Hagood 

although   acted   upon    by   the   erection    of  t.  Southern,  117  U.  S.  52,  29  L.  ed.  806, 

piers,  could  be  changed  hy  the  United  State*  6  Sup.  Ct.  Bep.  608;  Lonieiana  v.  Jamel, 

at  any  time.  107  U.  S.  711,  746,  27  L.  ed.  448,  460,  2 

'^p°*Ct  IMS:)"'  *"*'*  I-  ».  2.  1»  D*"  Sup.  Ct.  Rep.  128;  Missouri,  K.  &  T.  R. 

Waters  -  relaUve  ri«ht»  of  public  and  Co.  v.  Missouri  R.  &  Warehouse  ConuB. 

Indlvidnal   —  tldelands   —  plerbead  (Missonn,  K.  &  T.  B.  Co.  v.  Hickman) 

lines.  183  U.  8.  53,  46  L.  ed.  78,  22  Snp.  Ct. 

10.  State  ofDcisis  had  no  power,  nnder  Rep.  20;  Ferguson  v.  Ross,  3  L.R.A.  322; 
the  law  of  Washington,  to  establish  pier-  38  Ped.  161;  Stone  v.  South  Carolina, 
head  line,  when  platting  tiddands  117  u   g   430   433  29  L.  ed.  982,  963,  6 

[For   other    cesea,   lee   Waters,    I.   d,    2,   ■,    Is  „          r,^    t>         -rnn     n               ■      t         1-1 

iMieat  Sap.  CL  1908.]                   '     •  —  g^p  q^  g^p   ygg.  Qermania  Ins.  Co.  ▼. 

Removal  ot  causes  —  state  as  party  —  Wisconain,  119  U.  S.  473,  30  L.  ed.  4SI, 

tnnnnnltr  (rom  snlt  7  Sup.  Ct.  Rep.  260;  Arkansas  v.  Kan- 

11.  The    interest    which    the    state    of  aas  &  T.  Coal  Co.  96  Fed.  353. 
Washington  has  in  the  result  of  a  »uit  by  The  right  to  remove  a  ease  from  the 
Uie  Port  of  Seattl»-a  municipal  corpora-  ^^^^^  j^,  y,e  Federal  court  is  determined 

u^7  J'''™in.''t    i    ?„«^^'^^^„m™  solely  upon  the  face  of  the  record  made 

lanos    as    against    a    foreign    corporation  .,.■'';.              .         .   ■•                      .. 

claiming,   as  grantee  from  the  stkte,  the  "\  '^e  state  court,  and  if  an  inspection 

right  to  wharf  out  to  the  navigable  chan-  of  that  record  does  not  diaolose  ground 

nel,  does  not  prevent  tiie  removal  of  thr  for  removal,  it  must  be  remanded, 

cause  to  a  Federal  district  court  for  diversF  Crehore  v.  Ohio  &  M.  R.  Go.  131  U.  S. 

citisenship,   since  the   Port  had  both   the  240,  33  L.  ed.  144,  9  Sup.  Ct  Rep.  692; 

power  and  the  duty  to  bring  suit  to  protect  AUhama  G.  S.  R.  Co.  v.  Thompson,  200 

""/''w!^'2''°'"'''i  ?"?  ""t*.  ■"  ""'^-  U.  S.  206,  50  L.  ed.  441,  26  Sup.  Ct.  Bep. 

pendent  direct  financial  interest  in  the  re-  -.m    j   .         /i„      aiat,  W..*  o-j-  d    r«- 

Sit,  a  sUtute  providing  lor  the  payment  ^^^L^^":^'^  ^d*^^ ^ol^^^^S*" 

by   Shutting  o^ers,   in*  the   nature 'of  a  "■  ^tditotniaP.  R.  Co.  202  Fed.  331; 

renUl,   for   a   permit   to   use   parts   of   the  Phillips  v.  Western  Terra  Cotta  Co.  174 

waterway  in  the  erection  o(  wharves,  docks,  Fed.  873;  Thompson  v.  Ward,  199  Fed. 

or  other  structures,  and  requiring  that  a  861;  Key  v.  West  Kentucky  Coal  Co.  237 

■pecifled    portion    of    such    rental   be    paid  Ped.  258;  Smith  y.  Western  U.  Tel^.  Co. 

to  the  county  for  the  use  of  the  Port  79  Ped.  132;  Berry  v.  Mobile  A  0.  E.  Co. 

'  bt  sS»\"i?-i.*ni^!5?"  Sep    "."16031  228  Ped.  395;  Beadleton  v.  Harpendinfe 

32  Fed.  644. 

[No.  lOT.]  '  The  Federal  eourt  cannot  retain  jaris- 

diction  of  a  case  improperly  removed  on 

Argued  December  6,  IBM.    Decided  January  ^^g  ground  of  diversity  of  cttiaenship, 

31,  1B21.  g^g^  though  a  Federal  question  is  raised 

AnnT^iT    ■          .1.     T»'  I  ■  i   r.     _i     i  in  the  case  after  its  removal  to  the  Fed- 

PPEAL  from  the  District  Court  01  j  ^^^^ 

the  United  States  for  the  Western  creshore  v.  Ohio  &  M.  R.  Co.  131  U.  S. 

District  of  Washington  to  review  a  de-  340,  33  l.  ed.  144,  9  Sup.  Ct.  Rep.  682; 

cree  which  dismissed  the  hill  m  a  suit  j^^j^^^^  ,  j^^l,       ^33  y^s_  27,  33  K  ed^ 

to  quiet  the  t>  le  of  the  state  of  Wash-  349,  10  Sup.  Ct.  Rep.  9;  Healy  v.  Mo- 

mgtou  to  tldelands.     Reversed  and  re-  Comick,    157   Fed.   318     Fitzgerald  v. 

Tii  f.  ♦    '"■■th"  PFoceedings.  Missouri  P.  B.  Co,  45  Fed.  812;  Shane 

The  facts  are  stated  in  the  opinion.  ^    g^^j^  jji^^t^^  ^    Co.  150  Fed.  801; 

Mr.  Irtander   T.    Tnmer    argued    the  Broadway  Ins.  Co.  v.  Chicago  G.  W.  K. 

cause,  and,  with  Messrs.  Harold  Preston  Co.  101  Fed.  507;  Santa  Clara  County  t. 

and  O.  B.  Thorgrimaon,  filed  a  hrief  for  Goldy  Mach.  Co.  159  Fed.  750 ;  Grand 

appeUant:  Trunk  B.  Co.  v.  Twitchell,  8  0.  C.  A, 

This  court  will,  for  Uie  purpose  of  237,  21  U.  S.  App.  45,  59  Fed.  727;  Hil- 

,.* — !-j„-  ,„_:.j:..:._    ..-. — r_.  _...  ■     7.  Soule,  221  Fed.  493. 

IKK  V.  ■. 
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The  pierhead  line  on  the  tideland  plat 
b  not  available  to  respondents  in  sap- 
port  of  respondents'  claims. 

Wilson  V.  Oregon- Washington  R.  ft 
Nav.  Co.  71  Wash.  102,  127  Pac.  847; 
Paget  Mill  Co.  ▼.  State,  93  Wash.  128, 
160  Pac.  310. 

The  shore  of  navigable  waters,  and  the 
tidelands  thereunder,  are  owned  by  the 
state  in  which  they  lie  as  a  part  of  its 
sovereignty,  and  all  rights  therein 
claimed  under  state  grants  are  to  be 
detennined  by  the  local  law  of  the  state 
in  which  the  lands  are  situated,  and  the 
decisions  of  the  courts  of  such  state  in 
the  construction  of  such  grants  and  the 
law  applicable  thereto  are  binding  upon 
the  Federal  courts. 

Hardin  v.  Jordan,  140  U.  S.  371,  35 
L.  ed.  428,  11  Sup.  Ct.  Rep.  808,  838; 
Shively  v.  Bowlby,  152  U.  S.  1,  13,  38 
L.  ed.  331,  336,  14  Sup.  Ct.  Rep.  548; 
St.  Anthony  Falls  Water  Power  Co. 
T.  St.  Paul  Water  Comrs.  168  U.  S.  349, 
42  L.  ed.  497,  18  Sup.  Ct.  Rep.  157; 
United  States  v.  Mission  Rock  Co.  189 
v.  S.  391,  47  L.  ed.  865,  23  Sup.  Ct.  Rep. 
606;  Weber  v.  State  Harbor  Comrs.  18 
Wall.  57,  21  L.  ed.  798. 

Every  grant  by  a  sovereign  state  is 
eonstmed  most  strongly  against  the 
grantee.  Nothing  passes  by  intendment 
or  implication.  And  if  the  law  or  the 
state  deed  fixes  no  limit  to  a  grant,  it 
becomes  the  duty  of  the  court  to  fix 
the  narrowest  limit  that  will  reasonably 
satisfy  the  terms  of  the  grant. 

Peiri  Oyster  Co.  v.  Heuston,  57  Wash. 
533,  135  Am.  St.  Rep.  1007,  107  Pac. 

349,  cKmS. 

The  sale  by  the  state  of  Washington 
to  respondents'  grantors  carried  with  it 
no  right  of  access  to  or  wharfage  in  the 
East  Waterway. 

Eisenbach  v.  Hatfield,  2  Wash.  236,  12 
LR.A.  632,  26  Pac.  539;  Harbor  Line 
Comrs.  V.  State,  2  Wash.  530,  27  Pac. 
550;  Lownsdale  v.  Grays  Harbor  Boom 
Co.  54  Wash.  542,  103  Pac.  833 ;  Newell 
V.  Loeb,  77  Wash.  182,  137  Pac.  811; 
HiU  V.  Newell,  86  Wash.  227,  149  Pac. 
951;  State  ex  rel.  Seattle  v.  Savidc^e,  95 
Wa8h..245, 163  Pac.  738;  Puget  Mill  Co. 
V.  State,  93  Wash.  128,  160  Pac.  310. 

The  right  to  wharf  out,  where  con- 
ferred by  statute,  is,  until  exercised,  a 
mere  revocable  license,  and  creates  no 
rested  right. 

Eisenbach  v.  Hatfield,  2  Wash.  236,  12 
L.R.A.  632,  26  Pac.  539;  Shively  v. 
Bowlby,  152  U.  S.  1,  13,  38  L.  ed.'331, 
336, 14  Sup.  Ct.  Rep.  548. 

Mr.  W.  H.  Bogle  argued  the  eause, 
•S  Is.  ed. 


and,  with  Messrs.  F.  T.  Merritt  and 
Lawrence  Bogle,  filed  a  brief  for  appeU 
lees: 

The  case  was  properly  removed  from 
the  state  court  to  the  Federal  court. 

Chicot  County  v.  Sherwood,  148  U.  S. 
529,  37  L.  ed.  546, 13  Sup.  Ct.  Rep.  695; 
Cowles  V.  Mercer  County,  7  Wall.  121, 
19  L.  ed.  87;  Lincoln  County  v.  Luning, 
133  U.  S.  530,  33  L.  ed.  767, 10  Sup.  Ct. 
Rep.  363;  Camden  Interstate  R.  (Jo.  v. 
Catlettsburg,  129  Fed.  421 ;  Illinois  C.  R. 
Co.  V.  Adams,  180  U.  S.  28,  45  L.  ed. 
409,  21  Sup.  Ct.  Rep.  256;  Scully  v. 
Bird,  209  U.  S.  481,  52  L.  ed.  899,  28 
Sup.  Ct.  Rep.  597;  Missouri,  K.  &  T.  R. 
Xio.  V.  Missouri  R.  &  Warehouse  Comrs. 
(Missouri,  K.  &  T.  R.  Co.  v.  Hickman) 
183  U.  S.  53,  46  L.  ed.  78,  22  Sup.  Ct. 
Rep.  18;  Scranton  v.  Wheeler,  179  U. 
S.  141,  45  L.  ed.  126,  21  Sup.  Ct.  Rep. 
48;  Tindal  v.  Wesley,  167  U.  S.  204,  42 
L.  ed.  137,  17  Sup.  Ct.  Rep.  770 ;  United 
States  V.  Lee,  106  U.  S.  196,  27  L.  ed. 
171,  1  Sup.  Ct.  Rep.  240;  Pennoyer  v. 
McConnaughy,  140  U.  S.  1,  35  L.  ed. 
363,  11  Sup.  Ct.  Rep.  699;  Howell  v. 
Miller,  33  C.  C.  A.  407,  62  U.  S.  App. 
17,  91  Fed.  129;  Interstate  Constr.  Co. 
V.  University  of  Idaho,  199  Fed.  509; 
Hopkins  v.  Clemenson  Agri.  College,  221 
U.  S.  636,  55  L.  ed.  890,  35  L.R.A.(N.S.) 
243,  31  Sup.  Ct.  Rep.  654;  Reagan  v. 
Farmers  Loan  &  T.  Co.  154  U.  S.  362, 
391,  38  L.  ed.  1014,  1021,  4  Inters.  Com. 
Rep.  560, 14  Sup.  Ct.  Rep.  1047. 

The  plats  showing  the  pierhead  lines, 
having  been  made  by  state  officers,  and 
filed  as  required  by  the  state  law,  ac- 
quiesced in  by  the  state  for  years,  and 
the  lots  sold  according  to  these  plats, 
and  the  money  received  and  kept  by  the 
state,  it  and  its  grantees  are  now  es- 
topped to  say  that  the  pierhead  lines 
shown  on  the  plat  were  not  established 
by  authority  of  the  state. 

Lindsey  v.  Hawes,  2  Black,  554,  17  L. 
ed.  265;  Bigelow,  Estoppel,  341. 

Riparian  and  littoral  rights  belong  to 
the  owner  of  the  abutting  tide  or  shore 
land,  whether  such  owner  be  the  state 
or  its  grantee;  and  as  to  natural,  as 
distinguished  from  artificial,  navierable 
waters,  these  rights  include  the  right  of 
access  and' the  wharfing-out  right. 

Hardin  v.  Jordan,  140  U.  S.  381,  382, 
35  L.  ed.  433,  11  Sup.  Ct.  Rep.  808,  838 ; 
Shively  v.  Bowlby,  152  U.  S.  1,  38  L.  ed. 
331,  14  Sup.  Ct.  Rep.  548;  Puget  Mill 
Co.  V.  State,  93  Wash.  137, 160  Pac.  310; 
State  V.  Sturtevant,  76  Wash.  158,  135 
Pac.  1035,  138  Pac.  650;  Van  Siclen  v. 
Muir,  46  Wash.  38,  89  Pac.  188;  Muir 
v.  JohnsoB,  49  Wash.  66,  94  Pac.  899 ; 
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State  ex  rel.  McKenzie  v.  Forrest,  11 
Wash.  227,  39  Pac.  684. 

An  intention  to  separate  the  water 
right  of  access  and  wharfage  from  the 
abutting  property  will  not  be  inferred 
from  the  mere  platting  of  the  ground 
with  a  line  running  along  the  shore. 

Watson  V.  Peters,  2G  Mich.  508;  Bailey 
V.  Burges,  11  R.  I.  330. 

Where  the  state  has  established  a  line 
marking  the  line  of  navigability,  it  is 
generally  held  by  the  courts  that  the 
establishment  of  such  a  line  operates  as 
an  invitation  and  concession  to  the  shore 
owner  to  utilize  the  area  between  the 
shore  and  such  line  for  access  to  the 
navigable  waters,  and  that  a  grant  by 
the  state  of  the  abutting  lands  carries 
with  it  this  right  of  access  and  the  right 
to  wharf  out  to  such  established  line, 
in  the  absence  of  any  legislation  by  the 
state  to  the  contrary. 

Aborn  v.  Smith.  12  R.  I.  373;  Miller 
y.  Mendenhall,  43  Minn.  95,  8  L.R.A. 
89,  19  Am.  St.  Rep.  210,  44  N.  W.  1141; 
State  V.  Sturtevant,  76  Wash.  158,  135 
Pac.  1035,  138  Pac.  650. 

When  the  water  front  is  artificially 
created  by  the  state,  all  subsequent  pur- 
chasers from  the  state  hold  their  proper- 
ty on  such  water  front  subject  ,to  the 
terms  and  with  the  incidents  given  by 
the  act  creating  the  water  front. 

Dana  v.  Jackson  Street  Wharf  Co.  31 
Cal.  118,  89  Am.  Dec.  164;  Weber  v. 
Harbor  Comrs.  18  Wall.  57,  21  L.  ed. 
798. 

If  the  right  of  access  claimed  by  the 
respondents  attached  to  the  abutting 
property  as  an  appurtenance  at  the  time 
the  state  conveyed  it,  such  rights  become 
vested  property  interests,  and  the  state 
could  not,  by  any  action  which  it  might 
take  thereafter,  deprive  the  respondents 
of  these  property  rights,  except  by  con- 
demnation and  making  due  compensa- 
tion. 

State  V.  Sturtevant,  76  Wash.  158,  135 
Pac.  1035, 138  Pac.  650 ;  W^eems  S.  B.  Co. 
V.  People's  S.  B.  Co.  214  U.  S.  345,  53 
L.  ed.  1024,  29  Sup.  Ct.  Rep.  6G1,  16 
Ann.  Cas.  1222;  Yates  v.  Milwaukee,  10 
Wall.  497,  19  L.  ed.  984. 

Mr.  Justice  Brandeis  delivered  the 
opinion  of  the  court: 

The  main  question  in  this  case  is 
whether  the  Oregon  &  Washington  Rail- 
road Company  acquired,  as  owner  of 
land  adjoining  East  Waterway  in  the 
Port  of  Seattle,  the  right  to  build  in  the 
waterway  piers,  wharves,  and  other 
stnictares  over  which  it  would  secure  ac- 
oess  from  its  land  to  the  navigable  chan- 
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nel.  The  question  arises  in  a  suit  to 
quiet  the  title  of  the  state,  which  was 
brought  against  the  railroad  in  a  state 
court  of  Washington,  in  1917.  by  the 
Port,  a  municipal  corporation,*  created 
by  the  laws  of  Washington.  J.  F.  Duthie 
&  Company,  lessees  of  the  railroad's  land, 
were  joined  as  defendants;  but  they  have 
no  substantial  interest  in  the  controversy, 
and  their  peculiar  rights  do  not  require 
consideration.  The  case  [59]  was  re- 
moved to  the  district  court  of  the  United 
States  by  petition  of  the  railroad,  whieh 
is  an  Oregon  corporation;  and  a  motion 
to  remand  was  denied.  Upon  full  hearing 
on  the  merits  a  decree  was  rendered  dis- 
missing the  bill.  The  case  comes  here 
by  direct  appeal  of  the  Port  under  §  238 
of  the  Judicial  Code,  it  having  been  con- 
tended by  the  railroad  and  held  by  the 
lower  court  that  the  validity  of  chapter 
168  of  the  Laws  of  Washington  of  1913, 
p.  582,  is  involved,  and  that  its  provisions 
violate  the  contract  clause  and  the  due 
process  clause  of  the  Federal  Constitution. 
The  following  facts  are  material : 

When  the  state  of  Washington  was  ad- 
mitted into  the  Union  there  lay  in  front 
of  the  city  of  Seattle  extensive  tiddands 
in  the  area  now  comprised  within  the 
limits  of  the  municipal  corporation  known 
as  Port  of  Seattle.  Under  appropriate 
legislation  of  the  state  this  area  has  been 
developed  as  a  port.  Waterways  have 
been  established  and  in  part  dredged; 
tidelands  abutting  upon  the  waterways 
have  been  filled,  platted  as  city  blocks, 
and  laid  out  with  streets ;  and  lots  therein 
have  been  sold  for  business  and  other 
purposes.  Among  the  waterways  so 
established  is  that  known  as  East  Water- 

IChap.  92  of  the  Laws  of  1011,  p.  412, 
as  amended  by  T^ws  of  1013,  chap.  62,  p. 
202.     It  has  power,  among  other  things,  to 
improve  navigable  and  non-navigable  water* 
of  the  United  States  and  of  tlic  state  within 
the  Port  district;   ''to  create  and   improve 
for  harbor  purposes  new  waterways  within 
the  Port  district;   to  regulate  and  control 
all  such  waters     .     .     .     within  the  limits 
of  such  Port  district  so  far  and  to  the  full 
extent  that  this  state  can  grant  the  same,, 
and     remove     obstructions    therefrom;     to 
straighten,    widen,    deepen,    and    othcrwis?> 
improve  any   and   all   waters     ...     to 
execute  lea^'cs  of  all  lands,  wharves,  docks^ 
and  property  owned  and  controlled  by  said 
Port  district,   upon   such   terms   as   to  the 
Port    commission    may    deem    proper.**      It 
exercises  also  powers  similar  to  those  extr* 
cised  by  counties,   including  the   power  to 
sue    and   be    sued.      State   ex   rel.    Hill   T. 
Bridges,  87  Wash.  260,  161  Pac.  400.     Thf 
state  did  not  transfer  to  the  port  districts 
its  ownership   in   the   beds   and   shores  «f 
navigable  watersl 
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way,  which  conncrts  Duwamish  river  with 
Elliott  bay,  an  arm  of  Puget  sound.  East 
Waterway,  as  established,  has,  nt  the  point 
in  question,  a  width  of  1,000  feet.  The 
bed  of  the  waterway  was,  in  its  natural 
state,  tideland.  The  750  feet  of  the  water- 
way which  lie  in  the  center  have  been 
dredged  to  a  depth  at  mean  low  tide  of 
from  26  to  30  feet.  The  rest  of  the  water- 
way, being  that  portion  which  extends 
on  either  sifle  for  a  distance  of  125  feet 
from  the  bulkhead  of  the  filled  land  to 
the  fairway,  is  of  varying  depth,  and  is 
not  navigable  by  large  vessels.  The  bed 
of  the  waterway  within  these  Tio-feet 
areas  slopes  from  the  bulkhead  to  the  line 
of  the  fairway.  It  is  exposed  at  low  tide 
ordinarily  at  points  about  36  feet  from 
the  bulkhead. 

[60]  The  railroad's  parcel  here  in 
qnestion  is  filled  land  adjoining  the  west 
side  of  this  waterway.  The  tract  is  a  part 
of  block  393,  Seattle  tidclands,  shown  on 
t  plat  duly  filed  with  the  county  auditor 
in  1895,  and  was  acquired  from  the  state 
by  the  railroad's  piredecessors  in  title  prior 
to  1907.  The  deeds  by  which  the  state 
eonveyed  the  land  do  not  in  words  pur- 
port to  grant  any  right  in  the  waterway; 
nor  is  mention  made  o#  East  Waterway, 
either  in  the  granting  clause  or  elsewhere 
in  the  deed.*  On  the  plat,  by  which 
die  land  was  sold,  the  boundaries  of  the 
block,  and  of  the  several  lots  comprised 
within  it,  are  set  forth  clearly,  and  lineal 
measurements  are  given.  East  Waterway 
is  shown  on  the  plat,  and,  on  each  side 
of  the  waterway,  a  broken  line,  called 
^pierhead  line,"  is  marked  at  a  distance 
of  250   feet   from   the  bulkhead.     It   is 


>The  form  of  tltc  deed  is  as  follows: 

First  party  does  hereby  grant,  bargain, 
sell  and  convey  unto  the  second  party,  and 
his  heirs  and  assigns,  the  following  de- 
acril^ed  tidelands  of  the  first  ehisa,  situated 
in  front  of  the  city  of  Seattle,  Kings  coun- 
ty, Washington,  to  wit: 

Lots  one  to  nine,  inclusive,  block  .303, 
M  aliown  on  the  oHicial  map  of  Seattle  tide- 
lands,  filed  with  the  board  of  state  liind 
eommisaioners  at  Olympia,  \Va.shington. 
March  15,  1895. 

Subject,  however,  to  any  lien  or  liens  that 
may  arise  or  be  creatcni  in  consequence  of 
An  act  of  the  ]e<;i8lature  of  the  state  of 
Washington,  entitled:  ''An  Act  Prescrib- 
iog  the  Ways  in  wliich  Waterways  for  tlie 
Uses  of  Navigation  May  Be  Excavated  by 
^rivate  Contract,  Providing  for  Liens  upon 
Tide  and  Shore  Lands  Belonging  to  the 
State,  Granting  Eights  of  Way  across 
Lands  Belonging  ^o  the  State,"  approved 
ICardi  9.  1893. 

Witness  the  seal  of  the  state  affixed. 

Henry  McBride, 
Governor. 


alleged  by  the  railroad  that  this  pierhead 
line,  established  by  the  War  Department 
as  prescribing  the  limits  beyond  which 
structures  obstructing  navigation  would 
not  be  permitted  in  the  waterway,  had 
been  adopted  also  by  the  state  authorities. 
In  1914,  by  joint  action  of  the  War  De- 
partment and  of  the  state  authorities, 
[01]  and  with  the  assent  of  abutting 
owners,  the  pierhead  line  was  moved 
back  to  a  point  125  feet  from  the  bulk- 
head, leaving  the  fairway  in  the  center 
750  feet,  as  above  stated,  instead  of  50S> 
feet,  as  originally  indicated  on  the  plat. 
The  rights  claimed  by  the  railroad  are 
limited  to  this  125-fcct  area. 

Chapter  168  of  tlie  Laws  of  \Vashing- 
ton  1913,  p.  582,  ])rovide9  that : 

**Whenever,  in  any  waterways  created 
under  the  laws  of  the  state  of  Washington, 
the  government  of  the  United  States  shall 
have  established  pierhead  lines  in  said 
waterway  at  any  distance  from  the 
boundaries  thereof  established  by  the 
state,  no  structure  shall  be  allowed  in  the 
strip  of  waterway  between  the  boundary 
and  the  nearest  pierhead  line  except  by 
the  consent  of  the  state  land  commissioner 
and  upon  plans  approved  and  terms  and 
conditions  fixed  by  him,  and  then  only  for 
such  period  of  use  as  shall  be  designated 
by  him,  but  any  pennit  shall  not  extend 
for  a  longer  period  than  thirty  (30) 
years :  Provided,  however,  That  the  owner 
of  land  abutting  upon  either  side  of  any 
such  waterway  shall  have  the  right,  if 
application  be  made  therefor  within  a 
period  of  ninety  (90)  days  following  the 
date  when  this  act  shall  go  into  effect,  to 
obtain  .  .  .''  a  permit  authorizing  the 
improvement  and  use  of  such  area  under 
conditions  to  be  prescribed  by  the  state 
authorities,  upon  the  payment  of  an  an- 
nual rental,  dependent  in  amount  upon 
the  assessed  value  of  an  equal  area  of  the 
abutting  land. 

The  railroad  failed  to  apply  for  such 
a  permit.  Asserting  the  rights  above 
stated,  it  leased  a  part  of  its  land  to  J.  F. 
Duthie  &  Company  for  a  shipbuilding 
and  manufacturing  plant,  and  purported 
to  authorize  the  construction  of  wharvcis, 
piei*s,  and  other  structures  upon  the  ad- 
joining water  area  up  to  the  12o-fviOt 
pierhead  line.  By  the  Act  of  1913  the 
control  over  the  waterwavs,  therein  con- 
f erred  upon  land  commissioners,  is  to  be 
exercised  in  port  districts  [62]  by  the 
port  commissioners.  This  bill  to  enjoin 
such  use  of  the  waterway  by  the  railroad 
and  its  lessees,  and  to  quiet  title,  was, 
therefore,  brought  by  the  Port  of  Seattle. 

The  decree  entered  by  the  lower  court 
declared  in  substance  (1)  that  the  state 
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has  no  proprietary  interest  in  the  water  meander  line,  whichever  of  these  lines  ii 
area  between  the  bulkhead  and  the  pier-  the  lower.^  The  character  of  the  staters 
head  line;  (2)  that  it  is  not  entitled  to  ownership  in  the  land  and  in  the  watan 
lease  the  same  or  otherwise  to  deprive  the  is  the  full  proprietary  right.  The  statc^ 
railroad  of  access  to  the  fairway;  (3)  being  the  absolute  owner  of  the  ticto- 
that  chapter  168  of  the  Laws  of  1913,  lands  and  of  the  waters  over  them»  is 
in  80  far  as  it  provides  for  such  leasing,  free,  in  conveying  tidelands,  either  to 
violates  the  Federal  Constitution;  (4)  grant  with  them  rights  in  the  adjoining 
that  the  railroad  has  no  proprietary  inter-  water  area,  or  to  completely  withhold  all 
est  in  the  waterway,  but,  as  owner  of  the  such  rights.  Whether  a  conveyance  made 
abutting  lots,  is  entitled  to  access  to  the  by  the  state  of  land  abutting  up<m 
deep  or  navigable  waters,  ''subject  to  navigable  water  does  confer  upon  the 
proper  governmental  supervision."  The  grantee  any  right  or  interest  in  those 
decree  declared  further  that  the  state  had  waters  or  in  the  land  under  the  same  is 
never  established  harbor  lines  in  the  water-  a  matter  wholly  of  local  law.  Shively  t. 
way,  and  expressly  recited  that  the  court  Bowlby,  152  U.  S.  1,  38  L.  ed.  331,  14 
does  not  determine  whether  or  not  the  Sup.  Ct.  Rep.  548.  Upon  such  questions 
state  now  has.  power  to  establish  harbor  the  provisions  of  the  Constitution  and 
lines,  nor  what  tlie  effect  might  be  of  statutes  of  the  state,  and  the  decisions 
hereafter  establishing  them.  of  its  highest  court,  are  accepted  by  us 
The  main  question  presented  for  our  as  conclusive.  St.  Anthony  Falls  Water 
decision  is  whether  the  railroad  acquired.  Power  Co.  v.  St.  Paul  Water  Comrs.  168 
in  connection  with  the  lots  of  filled  land  U.  S.  349,  42  L.  ed.  497,  18  Sup.  Ct.  Rep. 
abutting  on  the  waterway,  a  private  157.  The  precise  question  presented  here 
riparian  or  littoral  right  to  construct  is  whether  the  [04]  state,  by  executing 
wharves,  dock,  and  piers  on  this  125-feet  the  deed  of  the  land,*  which  in  fact  ad- 
area,  in  order  to  provide  for  itself,  as  joined  East  Waterway,  conveyed  rights 
owner  of  the  land,  and  for  those  claiming  in  that  waterway.  That  question  isy  in 
under  it,  convenient  access  to  the  fairway  essence,  one  of  construction  of  the  deed, 

rfor  purposes  of  navigation  and  commerce,  taken  in  connection  with  the  plat  therein 

The  Port  contends  that  the  railroad  ac-  referred  to. 

quired  no   such   right,  nor  any   private  Second.  Under  the  law  of  Washington 

right  whatsoever,  in  any  part  of  the  ad-  (which  differs  in  this  respect  from  the 

•joining  waterway;  and  that  the  state  is  law    generally    prevailing   elsewhere),   a 

•free  either  to  use  this  portion  of  East  conveyance  by  the  state  of  uplands  abot- 

Waterway  directly  for  purposes  of  navi-  ting  upon  a  natural  navigable  waterway 

gation,  as  the  present  fairway  is  used,  grants  no  right  of  any  kind,  either  in  land 

or  to  use  it  as  a  part  of  the  harbor;  and  below    high-water    mark    (Eisenbach    t. 

that,  since  it  is  also  the  proprietor  of  the  Hatfield,   2   Wash.   236,   12  L.R.A.  632, 

tideland  under  this  water  area,  it  has  the  26  Pac.  539),  or  in,  to,  or  over  the  water 

fall  right  to  develop  it,  or  authorize  its  (Van  Siclen  v.  Muir,  46  Wash.  38,  41, 

development  by  others,  through  the  erec-  89   Pac.   188),  except  the  limited   pref- 

.tion  of  wharves,   [03]  piers,  docks,  or  erential  right  conferred  by  statute  upon 

other  structures  in  aid  of  navigation  and  the  owner  of  the  upland,  to  purchase  the 

commerce,  and  to  charge  a  rental  for  the  shore  land,  if  the  state  concludes  to  sell 

privilege.  the  same.     Act  of  March  26,  1890,  §} 

First.  The  right  of  the  United  States  in  11  and  12,  Laws  of  Washington  1889- 

the  navigable  waters  within  the  several  1890,  p.  435.    The  grantee  of  the  upland 

states  is  limited  to  the  control  thereof  for  cannot  complain  of  another  who  erects 

purposes  of  navigation.     Subject  to  that  a     structure     below     high-water     nuurk. 

right  Washington  became,  upon  its  organ-  Muir  v.  Johnson,  49  Wash.  66,  94  Pm. 

ization    as    a   state,    the    owner    of    the  899.     He  does  not  acquire  any  right  of 

navigable   waters    within    its    boundaries  access  over  the  intervening  land  and  water 

and  of  the  land  under  the  same.    Weber  ^rea  to  the  navigable  channel.     Lownfr- 

r'  ^^^n?*^^^  9T^J  ^^.TH^;,  ^l'  ?-^  dale  v.  Grays  Harbor  Boom  Co.  54  Warfu 
L.  ed.  798.     By  §  1  of  article  17  of  its 


Constitution  the  state  asserted  its  owner-       •See  Scurry  v.  Jones,  4  Wash.  4G8, 

ship  in  the  bed  and  shore  "up  to  and  Pac-  726;   Cogswell  v    Forrest,   14  WaA. 

including  the  line  of  ordinary  high  tide  J,'  *3  Pac    1098;  Washougal  A  X-  Tr«i«. 

in.  wakPM  where  the  tide  phh«an#i  flows  "  ^'  ^'  Dalles,  P.  &  A.  Nav.  Co.  27  Wart- 

in  waters  wnew  tne  fade  ebbs  and  flows,  ^g^^  gg   p^    74.    johnson  v.   Brown,  tf 

The  extent  of  the  sUte  s  ownership  of  the  ^ash.   688,   74   Pac.   677;    Van   Siclen  t. 

land  IS  more  accurately  defined  by  the  Mu&r»  46  Wash.  38,  40,  89  Pac  188;  Bnse 

decisions  of  the  highest  eovatf  as  being  &  H.  Mill  Co,  t.  State,  49  Waah.  326»  311, 

the  knd  below  hi^rwator  maik,  or  th«  9^  Pao.  278. 
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642,  660,  551,  103  Pac.  833.  So  complete  waa  obviously  made  in  order  that  it  m«ht 
is  the  Bbsenee  of  riparian  or  littoral  not  be  hampered  in  deTelopiog  water- 
rights  that  the  state  may — subject  to  the  ways  and  harbors  in  the  manner  and  to 
superior  rights  of  the  United  States —  the  extent  that  the  public  interest  should, 
wholly  divert  a  navig-able  sLream,  bpII  the  from  time  to  time,  demand.  Such  de- 
liver bed,  and  yet  have  impaired  in  so  velopmcnt  obviously  ineludes  harbor 
doing  no  right  of  the  upland  owners  whose  facilities,  like  piers,  docks,  and  whan'es, 
land  is  thereby  separated  from  all  con-  as  well  tta  adequate  channels.  Compare 
tact  with  the  water.  Newell  v.  Loeb,  77  State  ex  rel.  Hill  v.  Bridges,  87  Wash. 
Wash.  182,  193,  194,  137  Pac.  811;  Hill  2C0,  131  Pae.  490.  The  proprietary 
T.  NeweU,  80  Wastb.  227,  228,  149  Pac.  right  of  the  state  over  navigable  water* 
951.*  and  of  the  soil  thereunder  is  neither  ez- 
[65]  Third.  The  railroad  admits  that  hausted  nor  impaired  by  nmking  a  sale 
snch  are  the  rights  of  a  grantee  from  of  a  tract  of  tideJaud,  be  it  the  parcel 
the  state,  where  it  is  the  upland  which  nearest  the  upland  or  some  other.  The 
is  conveyed.  But  it  contends  that  a  state  may  in  one  year  fill  and  sell  the 
different  rule  applies  where  the  sale  hundred  feet  of  tidelanda  nearest  the  up- 
is  of  tidelands.  No  basis  for  the  dia-  land,  and  in  the  next  year  fill  and  sell  the 
tinction  can  be  found,  either  in  the  parcel  beyond.  [60]  Compare  State  v. 
decisions  of  the  highest  court  of  the  Scott,  89  Wash.  63,  70,  72,  154  Pae.  165. 
state  or  in  reason.  Since  the  upland  Or  it  may  sell  first  the  parcel  more  re- 
owner  has  been  denied  riparian  rights,  »"'«  f''^"  '"le  upland,  and  later  the  one 
in  deference  to  the  asserted  right  of  "nmediately  adjoimng  it,  or  any  other, 
the  state  to  control  unhampered  the  J"  every  case  it  may,  in  conveying  the 
course  and  development  of  navigable  Jj,  tlfe^larer  or  m"Se"wrter  a^reaTs  it 
Tto?  to  the  "claim  of^theTideland  Twner  »/«^  «*  When  land  washed  by  the  ebb  and 
L  TT  _-  D  .-.1  -  »i  .1  flow  of  the  tide  is  conveyed  by  the  state 
For    the   assertion   of   title  in  the  state  ^-j^  ^,^^jy  ^^^^^^  boundaries,  no  righU 

*  In   some   states   tlie   shore   between   thi-  of  any  kind  beyond  tiioae  boundaries  onU- 

higli    and   the    low-water    mark    Ijelonga   to  narilv  pass  under  the  deed.     Pearl  Oyster 

the  prifata  owner  of  the  upland,  and  as  Co.  v.  Heuston,  57  Wash.  533,  135  Am. 

■uch   owner  he  has  all  rights  jiot  incon  St.  Rep.  1007,  107  Pac.  349,  832.    Where 
Hstent  with  the  puld.c  b  rights  modont  to        tideland  owner  acquires  rights  of  ncCMS 

BtviiraUon.     In   other   BtatEs,   although  the  ,      ,  „     _  ,        ■,  ■    V        „„      „„„„i.  „;i.». 

land  below  bigli-water  mark  belong,  "to  the  ^  ^epp  water    it  _i,  by  arrangement  with 

•tat*,  the  private  o«i.er  of  the  upland  ha>  the  owner  of  the  intervening  land      Com- 

Ihe  right  of  access  over  it  to  tlia  navigable  pare  Pioneer  Sand  &  Gravel  Co.  v.  Seattle 

channel,  and  the  right  to  use  the  state's  Constr.  &  Dry  Dock  Co.  102  Wash.  60S, 

land     in     connection     tiierewith.       See     27  173  Pac.  508. 

H.  C.  L.  i%  273-270,  284.     But,  in  Wash-        xhe  eases  most  strongly  relied  upon  by 

ington.  It  IS  ';umformly  held  that  there  .s  (^^   railroad   do   not   relate   to   tidelands. 

no   riparian   right   '°  .">' ,7""'  f  J^"-^^  They  deal   With   the  rights   of  shore-fand 
bordering   on   the   navijjable  waters  of   liie  ■'  ■   ,      j  ^  1        .i_      1       1      a 

state,"  and  that  the  state  retains  the  pro-  O^n^rs   on   an   it.land   lake,   the   level   of 

prietary  right  to  tlit  soil  below  high-water  which   had   been   lowered   by   the  Rovem- 

ttiark.       State     v.     Sturtevant,     TG     Wash,  ment.     State  v.  Sturtevaiit,  76  Wash.  158, 

158,    103,    135    Pac.    1035,    138    Pac.    650;  135    Pac.    1035,    138    Pac.    650;     Puget 

Srace  &  H.  Mill  Co.  v.  SUtc,  49   Wash.  Mill  Co.   v.    State,   93   Wash.   128,  160 

326,  331,  05  Pac.  278.    The  langaajje  of  come  p^^    31Q      g^ore  lands  differ  from  tide- 

^rlicr    cases    apparently    m    conflict    witl,  ^^^^^   ^^^        .      ^   ^^-^^  situation,   which 
these  views  was  explained  m  Unlet  v.  \Vib)i-  ■'  ,  1         1     • 

kah  Boom  Co.  54  Wash.  510,  617,  132  Am.  '",  "^^^'^y."''^^^    f^^^f  ,«"    almost    in- 

St.    Rep.    1127,    103    Pac.    814.      The    fapies  definite  filling  lu  of  the  latter  a  possibility, 

referred  to  go  no  further  than  to  hold  that  but    also    iu    legal    definition.      Tidelands 

the   owner  of  uplands  has  a  ri;;ht  in  com-  have   a  deHnite  boundary   at   the  linb  of 

non  with  the  public  to  use  the  atrtam  for  mean  low  tide;  or,  by  later  legislation,  of 

»«vigation,  as   it  flows  past  Ma  land;   and  e_,treme  low  tide.     State  v.  Scott,  supra, 
that  others  conducting  operations  upon  the  ..„   ^.^      m,       ,         .3  .■        i, 

liver   may  not   wilfully  or   negligently   d«-  PP-  bS,  69.     The  shore  knds,  on.the  other 

Btroy  hi*  upland.     Dawson  v.  McMillan,  34  hand,  were  those  "below  the  line  of  ordi- 

Waeh.   260,   75  Pac.  807;   Monroe  Mill   Co.  nary  high  water,  and  not  subject  to  tidal 

T.    Menzel,   35   Wash.   487.   70   L.R.A.   272,  flow."     They  had  no  defined  outer  bound- 

102  Am    St.   Bep.   B05,   77   Pac.  813  i    Bur-  ^ry.      Accordingly,   when   the    waters    of 

rows  V.  GravB  Harbor  Boom  Co.  44  Wash.  .1      ,  ,      ..  -  ,.  1  , 

630    87  Pac    837;   see  also  Judaon   v.  Tide  '■^'^  '=^«  'here  m  question  were  lowered, 

Water  Lumber  Co.  61  Wash.  164,  98  Pac,  it    became    necessary    to    determine    the 

377.  ownership  both  of  the  lands  erpoeed  and 
•5  L.  ed.  SOT 
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those  below  the  new  line  of  ordinary  high 
water.  The  court  held  that  the  outer 
boundary  of  the  shore  land  was  the  line 
of  navigability,  and  that  grantees  were 
entitled  to  follow  that  line  out  when  it 
WHS  moved  by  act  of  their  grantor.  The 
considerations  which  brought  the  court 
to  this  result  were,  it  is  true,  largely  the 
[67]  same  which,  in  other  jurisdictions, 
led  to  the  recognition  of  riparian  rights; 
that  is,  the  claim  of  the  shore-land  owner 
to  access  to  deep  water.  But  the  court  did 
not  secure  this  interest  to  the  shore-land 
uwner  by  gi-anting  him  extraterritorial 
rights, — i.  e.,  riparian  or  littoral  rights. 
It  did  so  by  construing  the  outer  boundary 
of  his  land  to  be  the  line  of  navigability; 
holding  that  since  the  legislature  had  not 
limited  the  outer  boundary  of  shore  lands, 
as  it  had  done  in  the  case  of  tidclands,  it 
must  have  intended  that  the  shore  lands 
granted  should  extend  to  the  line  of  navi- 
gable water,  in  the  absence  of  legislation 
to  the  contrary.  Compare  Bilger  v.  State, 
63  Wash.  457,  116  Pac.  19.  The  legis- 
lature confirmed  this  boundarj^  expressly 
restricting  it  to  the  lands  to  which  the 
court  had  applied  it;  that  is,  shore  lands 
not  within  city  limits.  This  doctrine  can 
have  no  application  to  shore  lands  where 
the  property  line  is  fixed  in  the  deed. 
And  it  cannot  apply  to  tidelands,  the 
dissimilarity  of  which  to  shore  lands  fur- 
nished the  ground  for  enunciating  the 
rule. 

It  appears,  therefore,  that  the  law  of 
Washington  does  not  recognize  as  ap- 
purtenant to  upland,  tideland,  or  shore 
land  in  its  natural  condition,  rights  of 
any  sort  beyond  the  boundaries  of  the 
property.  A  right  of  access  to  the  navi- 
gable channel  over  intervening  land,  above 
or  below  low  water,  must  arise  from  a 
grant  by  the  owner  of  the  intervening 
property. 

Fourth.  The  railroad  contends  that  a 
different  rule  should  be  applied  here  where 
we  arc  dealing  with  made  land  abutting 
on  an  artificial  vvaterwav.  East  Water- 
way  is  not  properly  described  as  such. 
It  is  a  natural  waterway  deepened  and 
confined.  Compare  Fox  River  Flour  & 
Paper  Co.  v.  Kelley,  70  Wis.  287,  300, 
35  N.  W.  744.  And  obviously  the  mere 
fact  that  tideland  conveyed  has  been  filled 
would  not,  by  the  law  of  Washington,  con- 
fer upon  the  grantee,  as  appurtenant  to 
the  land,  riparian  rights  in  adjoining 
navigable  waters.  But  the  railroad  in- 
sists [68]  that  even  if  the  right  of 
access  to  the  navigable  channel  is  not 
appurtenant  to  its  land  as  a  matter 
of  riparian  law,  its  predecessor  in 
title  received  the  right  by  implied 
>?7xtiii   from    the    state.      The   right,    it 
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says,  ''depends  in  the  last^  analysis  op- 
on  a  proper  construction  of  the  grant 
by  the  state  of  the  abutting  lots/'  in  tlie 
light  of  all  the  circumstances.  Among 
the  most  important  of  those  is  the  fact 
that  the  whole  development  project  was 
an  artificial  creation.  Land,  it  is  urged, 
was  artificially  made  up  to  a  bulkhead. 
At  some  distance  beyond  a  navigable 
channel  was  artificially  created  out  of  an 
unnavigable  stream.  Between  the  bulk- 
head and  the  channel  are  shoals  which 
prevent  full  use  of  waterside  lots  in  con- 
nection with  navigation  unless  wharves 
are  erected.  When  the  original  grant  was 
made  no  provision  in  the  law  authorized 
leasing  these  shoals  for  docking  par|>oses^ 
but,  on  the  contrary,  the  whole  waterway 
was  reserved  by  the  statute  forever  from 
sale  or  lease.  And,  finally,  the  plat,  by 
reference  to  which  all  lots  were  soldL 
showed  a  pierhead  line  at  the  point  of 
navigable  water.  This  situation,  it  is 
urged,  indicates  that  the  lots  were  sold 
as  part  of  a  completed  project,  that  it 
was  intended  they  should  have  full  ship- 
ping facilities,  and  that,  since  the  state 
could  not  lease  the  shoals  under  then- 
existing  legislation,  it  must  have  been  the 
intention  that  abutting  owners  shoold 
have  the  right  of  access  to  the  pierhead 
line.  This  argument  of  the  railroad  rests, 
however,  upon  an  assumption  which  is 
at  least  open  to  serious  doubt.  It  asserts 
that  under  then-existing  legislation  na 
state  official  was  authorized  to  permit  the 
grantee  to  construct  a  wharf  in  E^ast 
Waterway.  By  the  Constitution  (art.  15, 
§  1,  and  by  Acts  of  March  28,  1890,  p. 
239),  provision  had  been  made  for  the 
establishment  of  harbor  lines  in  navigable 
waters.  It  appears  from  Wilson  v. 
Oregon- Washington  R.  &  Nav.  Co.  71 
Wash.  102,  107,  127  Pac.  847,  to  have 
been  the  practice  to  permit  parts  of  the 
[69]  harbor  area  so  created  to  be  used 
for  the  erection  of  piers  and  wharves. 
East  Waterway  was  and  is  one.  T>f  the 
navigable  waters  of  the  state.  Our  at- 
tention has  not  been  called  to  any  stat- 
ute or  decision  which  indicates  that,  at 
the  time  of  the  original  grant,  power  to 
create  harbor  areas  in  it  and  to  g^ant 
permits  to  erect  wharves  therein  would 
not  have  been  possessed  by  the  harbor 
commissioners. 

Even  if  the  assumptions  upon  whidi 
the  arguments  rest  were  all  true,  the  eon* 
elusion  contended  for  would  not  follow. 
Ever  since  the  organization  of  the  state. 
it  has  been  the  clearly  defined  policy  oi 
Washington  not  to  grant  riparian  rights 
in  navigable  waters.  This  policy,  declared 
in  its  Constitution  and  express«d  in  care- 
ful  l^;i8lation,  has  been  consistently  en- 
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forced  by  its  courts.  A  grant  by  implica- 
tioii  of  the  riparian  right  here  asserted 
might  perhaps  be  inferred  in  other  juris- 
dietions  from  the  circumstances  stated. 
But  in  Washington  such  an  implication 
seems  wholly  inadmissible.  If,  in  the 
development  in  question,  it  had  been  the 
intention  of  the  state  to  make  such  a 
radical  departure  as  that  for  which  the 
railroad  contends,  the  intention  would 
doubtless  have  been  expressed  by  ap- 
propriate language  in  the  dc?d.  But  East 
Waterway  was  not  even  mentioned  in  it. 
Until  we  are  so  informed  by  the  supreme 
eourt  of  Washington,  we  cannot,  in  the 
light  of  the  waterway  history  of  the  state, 
believe  that  there  were  implications  in 
the  situation  described  wlTich,  without 
more,  are  sufficient  to  indicate  an  inten- 
tion to  depart  from  the  settled  policy  of 
the  state. 

So  far  as  the  pierhead  lines  are  con- 
cerned, the  railroad  concedes  that  their 
establishment  by  the  United  States  did 
not  create,  as  against  the  state,  a  right 
to  wharf  out.  They  merely  fixed  the  line 
beyond  which  piers  might  not  extend. 
Compare  Wilson  v.  Oregon-Washington 
R.  &  Nav.  Co.  supra,  pp.  107,  108.  And 
the  power  of  the  United  States  in  this  re- 
spect was  not  exhausted  by  [70]  its  first 
exercise.  Philadelphia  Co.  v.  Stimson, 
223  U.  S.  605,  638,  56  L.  ed.  -570,  584, 
32  Sup.  Ct.  Rep.  340.  The  lines  so  fixed, 
although  acted  upon  by  the  erection  of 

Siers,   could  be  changed  by   the  United 
tat€9  at  any  time.     Greenleaf  Johnson 
Lumber  Co.  v.  Garrison,  237  U.  S.  251, 
69  L.  ed.  939,  35  Sup.  Ct.  Rep.  551.   From 
the   authorities  to   which   we  have   been 
directed  it  appears  that,  under  the  laws 
of  the  state,  the  presence  of  pierhead  lines 
on   the  plat  could   have_  no  effect  other 
than  as  a  publication  of  action  taken  by 
the  Federal  government.     In  Puget  Mill 
Co.  V.  State,  93  Wash.  128,  160  Pac.  310, 
decided  in  1916,  the.  power  of  state  officials 
to  establish  such  lines  is  expressly  denied 
by  Judge  Chad  wick,  who  said : 

*'The  use  of  the  words  'pierhead  line' 
on  the  plat  prepared  by  the  state  and  in 
the   decree  is  an  unfortunate  misuse  of 
terms.     The  words  mean  nothing  under 
our  Constitution  and  statutes.     In  some 
of  the  Fastem  states,  we  understand  that 
'pierhead  lines'  are  defined,  but  the  Con- 
stitution makers  in  this  state  were  careful 
to  avoid  the  confusion   that  may  result 
from   the  drawing  of  an   arbitrary   line 
beyond  which  piers  and  docks  should  not 
be  erected,  by  providing  for  an  inner  and 
an  outer  harbor  line,  with  an  intervening 
area  subject  to  state  ownership  and  con- 
trol.'' 

•S  Is.  0d. 


It  is  unnecessary,  therefore,  for  us  to 
consider  whether,  on  this  record,  it  i:5 
open  to  the  Port  to  contend  that  pierhead 
lines  were  in  fact  never  fixed  by  any 
state  official. 

Fifth.  The  Port  renews  here  the  ob- 
jection that  the  case  was  improperly  re- 
moved from  the  state  court  (Gormunia 
Ins.  Co.  v.  Wisconsin,  119  U.  S.  473, 
30  L.  ed.  461,  7  Sup.  Ct.  Rep.  200^  Postal 
Teleg.  Cable  Co.  v.  United  States  (Postal 
Teleg.  Cable  Co.  v.  Alabama)  155  U.  S. 
482,  39  L.  ed.  231,  15  Sup.  Ct.  Rep. 
192),  insisting  that,  since  the  state  is  the 
owner  of  the  bed  of  East  Waterway,  it 
is  the  real  party  in  interest  (Murray  v. 
Wilson  Distilling  Co.  213  U.  S.  151,  53 
L.  ed.  742,  29  Sup.  Ct.  Rep.  458;  Lank- 
ford  V.  Platte  Iron  Works  Co.  235  U.  S. 
461,  59  L.  ed.  316,  35  Sup.  Ct.  Rep.  173) ; 
and  that  it  has  not  merely  a  governmental 
interest,  as  in  Reagan  v.  Farmers  Loan 
&  T.  Co.  154  U.  S.  362,  300,  38  L.  ed. 
1014,  1021,  4  Inters.  Com.  Rep.  5G0,  14 
Sup.  Ct.  Rep.  1047,  and  in  Missouri,  K.  & 
T.  [71]  R.  Co.  v.  Missouri  R.  &  W- are- 
house  Comrs.  183  U.  S.  53,  60,  40  L.  ed. 
78,  84,  22  Sup.  Ct.  Rep.  18.  The  objection 
to  the  jurisdiction  of  the  district  court 
is  clearly  unsound.  The  Port,  being  a 
municipal  corporation  under  the  laws  of 
Washington,  is  a  citizen  of  that  state, 
and  could  have  been  sued  in  the  Federal 
court.  Lincoln  County  v.  Luning,  133 
U.  S.  529,  33  L.  ed.  766,  10  Sup.  Ct.  Rep. 
363;  Chicot  Countv  v.  Sherwood,  148 
U.  S.  529,  37  L.  ed.  546,  13  Sup.  Ct.  Rep. 
695.  It  had  both  the  power  and  the  duty 
to  bring  suit  to  protect  the  interests  here 
involved,  and  it  had  a  direct  financial 
interest  in  the  result.  For  chapter  168 
of  the  Laws  of  1913  provides  for  a  pay- 
ment by  abutting  owners,  in  the  nature 
of -a  rental,  for  the  permit  to  use  parts 
of  the  waterways  in  the  erection  of 
wharves,  docks,  or  other  structures;  and 
that  75  per  cent  of  such  rental  shall  be 
paid  to  the  county  "for  the  use  of  said 
Port  district."  The  Port  has  thus  an 
independent  financial  interest  in  this 
controversy;  and  although  the  state  has 
also  an  interest,  suit  against  the  Port 
would  not  be  prevented  by  the  11th 
Amendment.  What  effect  the  judgment 
in  this  case  will  have  upon  the  state's 
interest,  we  have  no  occasion  to  consider. 
Compare  Tindal  v.  Wesley,  167  U.  S. 
204,  42  L.  ed.  137,  17  Sup.  Ct.  Rep. 
770;  Hopkins  v.  Clemson  Agri.  College, 
221  U.  S.  636,  55  L.  ed.  890,  35  L.R.A. 
(N.S.)  243,  31  Sup.  Ct.  Rep.  654. 

Reversed,  and  the  cause  remanded  to 
the  District  Court  for  further  proceed- 
ings in  conformity  with  this  opinion. 
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[721   EL  BANCO  POPULAR  DE  ECON- 
OMIAS  Y  PRESTAMOS  DE  SAN  JUAN, 
Porto  Rico,  Appt., 

V. 

ELIAS  B.  WILCOX. 
(See  S.  C.  Reporter's  cd.  72-76.) 

Appeal  —  from  clrcnlt  conrt  of  appeals 
—  case  originating:  in  Porto  Rico 
conrt. 

The  transfer  to  the  appropriate  cir- 
cuit court  of  appeals  of  a  part  of  the  then- 
existing  appellate  jurisdiction  of  the  Feder- 
al Supreme  Court  over  the  United  States 
district  court  for  Porto  Rico,  which  is  made 
by  the  Act  of  January  28,  1015,  does  not 
warrant  the  inference  that  the  Federal 
Supreme  Court  may,  by  virtue  of  its  gen- 
eral jurisdiction  over  the  circuit  courts  of 
appeals,  review  a  final  decision  of  such  a 
court,  properly  appealed  to  that  court  from 
the  Porto  Rico  court. 

[For  other  cases,   see   Appeal  and  Error,   III. 
d.  2,  in  Digest  Sup.  Ct.  1908.] 

[No.  91.] 

Argued  November  12.  1020.     Decided  Feb- 
ruary 28,  1921. 

APPEAL  from  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  First 
Circuit  to  review  a  decree  which  re- 
versed a  decree  of  the  District  Court 
for  Porto  Rico  in  a  mortgage  foreclos- 
ure suit.  Dismissed  for  want  of  juris- 
diction. 

See  same  case  below,  166  C.  C.  A.  518, 
255  Fed.  442. 

The  facts  are  stated  in  the  opinion. 

Mr.  Boyd  B.  Jones  argued  the  cause, 
and,  with  Mr.  Philip  N.  Jones,  filed  a 
brief  for  appellant. 

Mr.  Ben  A.  Matthews  argued  the 
cause,  and,  with  Mr.  Jos6  R.  F.  Savage, 
filed  a  brief  for  appellee. 

Mr.  Chief  Justice  White  delivered 
the  opinion  of  the  court: 

In  a  suit  in  the  United  States  district 
court  for  Porto  Rico,  where  the  appel- 
lant, a  bank  incorporated  in  Porto  Rico, 
was  plaintiff,  and  the  appellee,  a  citizen 
of  the  United  States,  was  defendant,  a 

Note. — On  appellate  jurisdiction  of 
Federal  Supreme  Court  over  circuit 
courts  of  appeals — see  notes  to  Barley 
V.  General  Fire  Extinguisher  Co.  53  L. 
ed.  U.  S.  605,  and  St.  Anthony's  Church 
V.  Pennsylvania  R.  Co.  59  L.  ed.  U.  S. 
1119. 

On  appellate  jurisdiction  of  Federal 
Supreme  Court  over  Porto  Rican  courts 
— see  note  to  Qarrozi  v.  Dastas,  51  L.  ed. 
U.  S.  369. 
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filial  decree  in  favor  of  the  bank  wm 
rendered,  and  from  that  decree  the  d** 
fendant  took  the  case  to  the  cirenift 
court  of  appeals  for  the  first  circuit. 

[74]  Upon  a  reversal  of  the  decree  in 
that  court,  the  bank  brought  this  appeal, 
and,  upon  a  motion  to  dismiss  for  want 
of  jurisdiction,  we  are  required  to  de- 
termine its  right  to  do  so.     The  appel- 
lant, not  denying  that  the  jurisdiction 
of   this   court  to  review  judgments  or 
decrees  of  the  district  court  for  Porto 
Rico  in  cases  such  as  the  present  one 
was  taken  away  by  the  act  conferring 
upon  the  circuit  court  of  appeals  of  the 
first  circuit  appellate  power  over  that 
subject  (Act  of  Jan.  28,  1915,  chap.  22, 
§  1;  id.,  §  2,  amending  §§  128  and  238» 
Judicial  Code;  id.,  §  3,  repealing  §  244^ 
Judicial  Code;  38  Stat,  at  L.  803,  804^ 
Comp.  Stat.  §§  1107,  1120,  1215,  5  Fed. 
Stat.  Anno.  2d  ed.  pp.  607,  794),  never- 
theless  insists   that,    by   virtue   of   the 
jurisdiction    of    this    court    to    review 
judgments   and   decrees   of   the   circuit 
courts  of  appeals,  the  power  taken  away 
is,  in  substance,  preserved  if  only  suc- 
cessive   appeals   be   resorted    to.     This 
rests  upon  the  proposition  that,  as  the 
act   transferring   the  jurisdiction   from 
this    to    the    circuit    court    of    appeals 
brought   this   case   within   the  jurisdic- 
tion of  the  latter  court,  it  hence  subject- 
ed the  decree  in  this  case  to  the  test  of 
finality  and  the  right  of  review  provided 
in  §  128  of  the  Judicial  Code,  controlling 
those  subjects.    While,  if  the  section  be 
considered    superficially,    the   argument 
is    plausible,    its    unsoundness    becomes 
apparent  by  the  briefest  examination  of 
the  context  and  genesis  of  the  section. 
Virtually  every  word  of  the  section  re- 
lied upon   to  establish  that  the  decree 
was  not  final,  and  to  justify  the  assert- 
ed right  to  review  it  in  this  court,  de* 
pends  upon  limitations  expressed  in  the 
Judiciary  Act  of  March  3, 1891  [26  Stat, 
at  L.  826,  chap.  517],  and  which  were 
intended  to  carry  out  the  great  purposes 
of  that  act,  to  distribute  the  appellate 
power  of  the  courts  of  the  United  States 
in  the  proper  sense,  and  were  therefore 
inapplicable  to   the  Porto  Rican   conrt. 
To  illustrate,  one  of  the  broad  distine* 
tions  made  in  the  distribution  of  appel* 
late    power    under    the    Act    of    1891 
depended  upon  whether  the  jurisdictkm 
of  the  Federal  court,  as  fixed  by  law, 
was  exclusively  called  into  play  because 
of  diverse  [75]  citizenship,  in  the  eon* 
stitutional  sense,  or  whether  the  jurisdie- 
tion  was   invoked  because,  aside   tnm 
diverse  citizenship,  there  existed  a  Fed- 
eral right  or  question;  a  judgment  be* 
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ing  in  one  clue  made  final  in  one  eonrt 
where  it  was  not  in  the  other,  and 
alao  being  subject  to  one  method  of 
review  in  the  one  and  a  different  in 
the  other.  Thus  the  proposition  is, 
that,  because,  by  act  of  Congress,  ju> 
risdiction  was  conferred  upon  the  cir- 
cuit court  of  appeals  to  review  a 
judgment  of  the  Porto  Rican  court, 
therefore,  by  the  mere  exertion  of  that 
jurisdiction,  the  Porto  Rican  judgment 
was  brought  under  the  control,  .as  to 
finality  and  review,  of  provisions  having 
no  possible  application  or  relation  to  it. 

The  act  of  Congress  by  which  juris- 
diction was  conferred  upon  the  circuit 
court  of  appeals  for  the  first  circuit 
additionally  makes  clear  the  misconcep- 
tion upon  which  the  argument  rests.  At 
the  time  that  act  was  passed,  the  juris- 
diction of  this  court  to  review  the  Porto 
Rican  court  embraced  two  classes  of 
cases, — the  one  involving  enumerated 
Federal  questions,  in  the  true  sense,  and 
the  other,  where  the  power  depended 
upon  the  amount  involved.  Judicial 
Code,  §  244.  But  the  transferring  act 
did  not  devest  this  court  of  appellate 
jurisdiction  over  the  Porto  Rican  court, 
but,  on  the  contrary,  preserved  its 
authority,  although  in  some  respects 
limiting  and  in  others  enlarging  it,  and 
transferred  to  the  circuit  courts  of  ap- 
peals appellate  jurisdiction  in  all  cases 
other  than  those  in  which  jurisdiction 
by  direct  appeal  was  conferred  upon  this 
court,  unless  otherwise  provided  by  law, 
— a  result  which  clearly  negates  that  it 
was  contemplated  that  a  right  to  suc- 
cessive appeals  should  exist,  and  which, 
moreover,  indisputably  shows  that  it 
was  the  purpose  of  Congress  not  to  give 
the  circuit  court  of  appeals  an  authority 
which  it  could  not  exert  compatibly  with 
the  distribution  of  Federal  appellate 
judicial  power,  made  by  the  Act  of  1891. 

[76]  Indeed,  we  might  well  have 
spared  ourselves  the  duty  of  expressing 
the  considerations  we  have  stated,  since 
the  proposition  relied  upon  is  virtually 
foreclosed  by  the  ruling  in  Inter-Island 
Steam  Nav.  Co.  v.  Ward,  242  U.  S.  1,  61 
L.  ed.  113,  37  Sup.  Ct.  Rep.  1.  There 
a  judgment  of  the  circuit  court  of  ap- 
peals of  the  ninth  circuit,  afllrming  a 
judgment  of  the  supreme  court  of 
Hawaii,  was  brought  here  by  appeal  on 
the  theory  of  the  right  to  successive  ap- 
peals, now  relied  upon.  Coming  to  con- 
sider whether  there  was  jurisdiction  to 
entertain  the  appeal,  and  pointing  out  a 
reservation  of  jurisdiction  in  this  court, 
made  by  the  act  transferring  authority 

to  the  circnit  eonrt  of  appeab  of  the 
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ninth  circuit,  to  review  the 
court,  similar  in  character  to  that  made 
with  reference  to  the  Porto  Rican  court 
which  we  have  previously  noticed,  it  waa 
held  that  there  was  no  jurisdiction  in 
this  court,  (a)  because  of  the  inferences 
properly  to  be  drawn  from  the  reserva- 
tion in  the  act  of  Congress  just  referred 
to;  (b)  because  of  the  impossibility  of 
supposing  that  jurisdiction  was  taken 
away  from  this  court  and  yet  virtually 
restored  by  successive  appeals;  and  (c) 
because  of  the  difference  between  the 
systems  of  judicature  obtaining  as  to 
the  courts  of  the  United  States  under 
the  Constitution  and  those  of  Hawaii, 
making  the  right  to  review  in  the  one 
depend  upon  legislative  limitations  not 
goveniing  as  to  the  other. 

It  follows  from  what  we  have  said 
and  from  the  principles  sustained  by  the 
ruling  in  the  case  just  stated  that  we 
are  without  jurisdiction  to  entertain  the 
appeal  which  is  before  us,  and  it  muHt 
be  and  is,  therefore,  dismissed  for  want 
of  jurisdiction. 


[771    T.  M.   DUCHE  ft   SONS,  Ltd.,   Pe- 

titioner, 
v. 

A^fERTCAN  SCHOONER  JOHN  TWOHY. 
Her  Tackle,  etc.,  All)ert  D.  Cummins  and 
Howard  Coropton,  Claimants. 

(See  S.  C.  Reporter V  ed.  77-80.) 

Appeal  —  In  admiralty  —  trial  de  novo. 

1.  An   ar)peal    by   either   party    in   an 

admiralty  cnso  operates  to  remove  the  rase 

to  the  appellate  court  for  a  trial  de  novo. 

[For  other  cnses,  Boe  Appeal  nnd  Error,  VIII. 

c,  3.  in  Digest  Sup.  Ct.  1008.] 


Note. — Trial  de  novo  on  appeal  in  ad- 
miralty case. 

An  appeal  by  either  party  in  an  ad- 
miralty case  operates  to  remove  the  case 
to  the  appellate  court  for  a  trial  de 
novo.  United  States  v.  The  Peggy,  1 
Cranch,  103,  2  L.  ed.  49;  Yeaton  v. 
United  States,  5  Cranch,  281,  3  L.  ed. 
101;  The  Lucille,  19  Wall.  73,  22  L.  ed. 
64;  The  Benefactor,  103  U.  S.  247,  26 
L.  ed.  466;  The  Charles  Morgan,  115  U. 
S.  69,  29  L.  ed.  316,  5  Sup.  Ct.  Rep. 
1172;  The  Louisville  v.  Halliday,  154 
U.  S.  657,  25  L.  ed.  771,  14  Sup.  Ct. 
Rep.  1190;  Irvine  v.  The  Hesper,  122 
U.  S.  256,  30  L.  ed.  1175,  7  Sup.  Ct. 
Rep.  1177;  Reid  v.  Fargo,  241  U.  S. 
544,  60  L.  ed.  1156,  36  Sup.  Ct.  Rep.  712; 
Watts,  W.  &  Co.  V.  Unione  Austriaca 
Di  Navigazione,  248  U.  S.  9,  63  L.  ed. 
100.  3  A.L.R.  323,  39  Sup.  Ct.  Rep.  1; 


SUPREME  COURT  OF  THE  UNITED  STATES. 


Oct.  Tebm, 


Appeal  —  tn  admiralty  —  appeal  by  one 
party  —  necessity  of  cross  appeal. 

2.  Libellants  are  justified  in  regarding 
an  appeal  taken  by  claimants  from  a  decree 
in  admiralty  sustaining  one  only  of  the 
two  claims  for  which  the  libel  was  brouglft 
as  securing  to  the  former  tlie  right  to  be 
heard  in  the  appellate  court  upon  the 
adverse  action  of  the  court  below  without 
the  necessity  of  perfecting  a  cross  appeal 
in  order  to  preserve  that  right. 

[For  other  cjises,  see  App<^al  and  Error,  VIII. 
b.  In   DlBOSt  Sup.  Ct.  1908.] 

Appeal  —  in  admiralty  —  withdrawal. 

3.  An  appeal  in  admiralty  by  the  claim- 


ants alone  from  a  decree  sustaining  one  of 

the   two   claims   for   which   the   libel   was 

brought,  and  denying  the  other,  g:ive8  tha 

libellants  a  right  of  review  in  the  appellate 

court  of  which  they  cannot  be  deprived  faj 

the  act  of  that  court  in  granting  a  motion 

to  withdraw  the  appeal. 

[For  other  cases,  see  Appeal  and  Error.  Vll. 
J,  in  Digest  Sup.  Ct.  1D08.] 

[No.  84.] 

Argued   November   D,   1920.     Decided   Feb- 
ruary 28,  1921. 


The  Morning  Star,  14  Fed.  860;  The 
Ethel,  31  Fed.  576;  Shaw  v.  Folsom,  40 
Fed.  511;  The  Cassius,  41  Fed.  367; 
The  Philadelphinn,  9  C.  C.  A.  54,  21 
U.  S.  App.  90,  60  Fed.  423;  Nelson  v. 
White,  32  C.  C.  A.  166,  48  U.  S.  App. 
656,  83  Fed.  215;  The  Brandywine,  31 
C.  C.  A.  187,  59  U.  S.  App.  16,  87  Fed. 
652;  Cleveland  v.  Chisholni,  33  C.  C.  A. 
157,  62  U.  S.  App.  164,  90  Fed.  431; 
Gilchrist  v.  Chicaj2^  Ins.  Co.  44  C.  C.  A. 
43,  104  Fed.  566;  The  Anaces,  45  C.  C. 
A.  596,  lOG  Fed.  742;  Wilder's  S.  S.  Co. 
V.  Low,  50  C.  C.  A.  473,  112  Fed.  161 ; 
The  O.scar  B.  58  C.  C.  A.  316,  121  Fed. 
978;  Neilson  v.  Coal,  Cement  &  Supply 
Co.  60  C.  C.  A.  175,  122  Fed.  617; 
•^he  San  Rafael,  72  C.  C.  A.  388,  141 
Fed.  270;  Munson  S.  S.  Line  v.  Miram- 
er  S.  S.  Co.  93  C.  C.  A.  360,  167  Fed. 
960;  The  Colorado,  106  C.  C.  A.  613, 
184  Fed.  609;  The  Nvack,  118  C.  C.  A. 
67,  199  Fed.  383;  The  Minnie,  140  C. 
C.  A.  362,  225  Fed.  36 ;  The  Willie,  146 
C.  C.  A.  61,  231  Fed.  865;  Anonymous, 
1  Gall.  22,  Fed.  Cas.  No;  444;  Aver  v. 
The  Glau-us,  4  Cliff.  166,  Fed.  Cas.  No. 
683;  Dutcher  v.  Woodhull,  7  Ben.  313, 
Fed.  Cas.  No.  4,204;  The  Roarer,  1 
Blatchf.  1,  Fed.  Cas.  No.  11,876;  The 
Saratoj^a  v.  438  Bales  of  Cotton,  1 
Woods,  75,  Fed.  Cas.  No.  12,356;  250 
Barrels  of  Molasses  v.  United  States, 
Chase,  502,  Fed.  Cas.  No.  14,293. 

The  rule  that  on  appeal  in  an  admiral- 
ty case  the  trial  is  de  novo  has  not  been 
chanpred  by  the  Act  of  March  3,  1891, 
creating  the  circuit  courts  of  apeals. 
Gilchrist  v.  Chicaj-o  Ins.  Co.  44  C.  C.  A. 
43,  104  Fed.  566. 

An  appeal  in  admiralty  has  the  effect 
to  supersede  and  vacate  the  decree  from 
which  it  is  taken.  A  new  trial,  com- 
pletely and  entirely  new,  with  other  tes- 
timony and  other  pleadings,  if  necessary, 
or  if  asked  for,  is  contemplated, — a  trial 
in  which  the  judgment  of  the  court  be- 
low is  regarded  as  thousrh  it  had  never 
been  rendered.  The  Lucille,  19  Wall.  73, 
22L.  ed.  64. 
An  appeal  in  admiralty  from  the  dia- 


trict  court  to  the  circuit  court  vacates 
the  decree  appealed  from.  The  ease  is 
heard  de  novo  in  the  circuit  court,  with- 
out any  regard  to  what  was  done  below. 
An  entire  new  decree  is  entered,  whieh 
the  circuit  court  carries  into  execution. 
The  cause  is  not  remanded  to  the  dis- 
trict court.  After  the  suit  once  gets  in- 
to the  circuit  court,  it  is  proceeded  with 
substantially  as  it  would  have  been  if 
originally  begun  in  that  court.  The 
Louisville  v.  Halliday,  154  U.  S.  657, 
25  L.  ed.  771,  14  Sup.  Ct.  Rep.  1190. 

In  Reid  v.  Fargo,  241  U.  8.  544,  60 
L.  ed.  1156,  36  Sup.  Ct.  Rep.  712,  the 
court  said:  '^It  is  not  denied  that  in 
the  second  circuit  the  iright  to  a  de 
novo  trial  was  considered  as  settled  1^ 
Munson  S.  S.  Line  v.  Miramar  S.  S. 
Co.  93  C.  C.  A.  360,  167  Fed.  960,  and 
that  a  well-established  practice  to  that 
effect  obtained,  but  it  is  insisted  that  a 
general  review  of  the  adjudged  cases  on 
the  subject  will  show  the  want  of  foun- 
dation for  the  rule  and  practice.  But 
we  think  this  contention  is  plainly 'with- 
out merit,  and  that  the  right  to  a  de 
novo  trial  in  the  court  below  authorita- 
tively resulted  from  the  ruling  in  Irvine 
V.  The  liesper,  122  U.  S.  256,  30  L.  ed. 
1175,  7  Sup.  Ct.  Rep.  1177,  a  concln- 
sion  which  is  plainly  demonstrated  by 
the  opinion  in  that  case  and  the  au- 
thorities there  cited,  and  the  long-con- 
tinued practice  which  has  obtainedDsinee 
that  case  was  decided,  and  a  full  and 
convincing  review  of  the  authorities  on 
the  subject  contained  in  the  opinion  in- 
the  Miramar  Case." 

Where  the  issues  presented  by  libel 
and  cross  libel  and  answers  thereto  in 
an  admiralty  cause  are  tried  as  a  single 
controversy  in  the  district  court,  Uie 
I  effect  is  the  same  as  if  the  two  snita 
had  been  formally  consolidated,  and  the 
appeal  from  the  final  decree  brings  .up 
all  nuestions  The  Colorado,  106  C.'C. 
A.  613,  184  Fed.  609. 

In  determining  what  justice  requires, 
the  appellate  court  must  consider  the 
ehanges  in  fact  and  in  law  whieh  have 
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DUCHE  k  SONS  V.  SCHOONER  JOHN  TWOHY. 


OK  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals 
for  the  Third  Circuit  to  review  a  decree 
which  granted  a  motion  hy  appellants 
in  that  court  to  withdraw  the  appeal 
from  a  decree  of  the  District  Court  for 
the   Eastern   District   of   Pennsylvania, 


sustaining  one  of  the  two  claims  for 
which  the  libel  was  brought,  and  deny- 
ing the  other.  Reversed  and  remanded 
for  further  proceedings. 

See  same  case  below,  167  C.  C.  A.  440, 
256  Fed.  224. 

The  facts  are  stated  in  the  opinion. 


supervened  since  the  decree  of  the  low- 
er court  was  entered.  Watts,  W.  & 
Co.  V.  Unione  Austriaca  Di  Navigazione, 
248  U.  S.  19,  63  L.  ed.  100,  3  A.L.R. 
323,  39  Sup.  Ct.  Rep.  1. 

And  so  changed  conditions  since  the 
entry  of  the  decree  below,  due  to  the 
entry  of  the  United  States  into  war,  will 
be  considered.     Ibid. 

And  where  a  ship  sailing  under  the 
flag  of  a  certain  nation  has,  in  accord- 
ance with  the  congressional  act,  been 
condemned  as  a  prize,  on  appeal  from 
such  decree  of  condemnation  the  appel- 
late court  will  take  into  consideration 
a  treaty  entered  into  with  such  nation 
after  such  condemnation,  which  requires 
the  restoration  of  such  ship.  United 
SUtes  V.  The  Peggy,  1  Cranch,  103,  2 
L.  ed.  49. 

So,  too,  if  the  law  under  which  a  sen- 
tence of  condemnation  has  been  pro- 
nounced be  repealed  after  sentence  in 
the  court  below  and  before  final  sen- 
tence in  the  appellate  court,  no  sentence 
of  condemnation  can  be  pronounced 
where  no  special  provision  has  been 
made  for  that  purpose  by  statute.  Yea- 
ton  V.  United  States,  5  Cranch,  2S1,  3 
L.  ed.  101. 

Although  there  is  a  trial  de  novo  on 
appeal  in  an  admiralty  case,  a  new 
eharge  will  not  be  considered  unless  ap- 
plication to  make  new  allegations  or 
^ke  new  proofs  is  made,  as  required  by 
the  admiralty  rules.  The  Minnie,  140  C. 
C  A.  362,  225  Fed.  36. 

And    while    appellate    courts    in    ad- 

^niralty  treat  an  appeal  as  a  new  trial, 

in  which  new  pleadings  and  proofs  are 

^>ermitted  in  furtherance  of  justice,  it  is 

^ot  a  matter  of  course  to  allow  parties 

y/rho  have  deliberately  withheld  evidence 

available  to  them  in  the  district  court 

to  present  such  evidence  on  appeal.   The 

Stonington  &   The  Wm.   H.  Payne,  25 

I*ed.  621;  Singlehurst  v.  La  Compagnie 

G6nerale    Transatlantique,    1    C.    C.    A. 

487,   1   U.   S.   App.   126,   50   Fed.   104; 

The  Saunders,  23  Fed.  303. 

Nor  will  new  evidence  be  admitted  on 
appeal  in  an  admiralty  case  without  a 
showing  of  a  sufficient  reason  for  doing 
80.  The  Sirius,  4  C.  C.  A.  273,  7  U.  S. 
App.  660,  64  Fed.  188. 

So,  a  deposition  of  a  libellant,  taken 
•5  Ia.  ed. 


subsequently  to  an  appeal,  which  was 
offered  in  evidence  on  the  appeal,  was 
ordered  suppressed  for  the  reason  that 
the  same  witness  testified  upon  the  trial 
in  the  lower  court,  concerning  the  very 
matters  referred  to  in  the  deposition, 
and  no  grounds  were  shown  for  intro- 
ducing additional  proof  at  that  time. 
Ihid. 

If  the  cause  is  to  be  heard  in  the  ap- 
pellate court  de  novo,  and  the  merits  of 
the  case  are  involved  in  the  question** 
presented  to  the  court  for  its  considera- 
tion, it  is  essential  and  necessary  that 
the  court  should  have  the  testimony  up- 
on which  the  lower  court  based  its  deci- 
sion, and  so  there  can  be  no  hearing  on 
the  merits  where  the  testimony  taken  in 
the  court  below  has  not  been  certified 
up  in  the  transcript  of  record  on  appeal, 
in  the  absence  of  a  stipulation  that  it 
might  be  omitted.  Nelson  v.  White,  32 
C.  C.  A.  166,  48  U.  S.  App.  656,  83  Fed. 
215. 

So,  too,  if  an  appeal  is  from  only  so 
much  of  a  decree  as  awards  judgment 
on  only  one  of  several  separate  and  dis- 
tinct causes  of  action  stated  in  a  libel, 
and  the  record  contains  only  the  proofs 
relating  to  such  cause  of  action,  the 
several  causes  of  action  stated  in  the 
libel  cannot  be  tried  de  novo.  The  John 
&  Winthrop,  106  C.  C.  A.  1,  182  Fed. 
380. 

While  an  appeal  reopens  the  whole 
case,  the  appellate  court  will  not  aw^ard 
increased  damages  on  the  prayer  of  the 
party  who  has  not  appealed.  Shaw  v. 
Folsom,  40  Fed.  511.  In  commenting  on 
Irvine  v.  The  Hesper,  122  U.  S.  256,  30 
L.  ed;  1175,  7  Sup.  Ct.  Rep.  1177,  cited 
in  this  note,  which  was  cited  as  support- 
ing the  contention  that  an  appeal  opened 
the  whole  case  and  authorized  the  court 
to  decree  a  sum  to  the  appellee  beyond 
the  sum  awarded  by  the  district  court, 
the  court  said:  **I  do  not  understand 
that  the  Supreme  Court  in  that  case  in- 
tended to  overthrow  the  long-established 
rule  repeatedly  declared  by  it,  that  the 
party  to  an  admiralty  cause  or  to  an 
equity  cause,  who  does  not  appeal,  can 
bnly  be  heard  in  support  of  the  decree 
of  the  court  below.  .  .  .  That  case 
was  a  suit  for  salvage;  and  while  it 
decides  that  an  award  to  a  salvor  who 
ss  ^^^^ 
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It  follows  that  the  decree  of  the  court 
below  must  be  reversed  and  the  cause 
remanded  for  further  proceedings  in 
conformity  with  this  opinion. 

It  is  so  ordered. 


rSll    UNITED    STATES    OF    AMERICA, 

Plff.  in  Err., 

V. 

L.   COHEN   GROCERY   COMPANY. 
(See  S.  C.  Reporter's  ed.  81-97.) 

Price  regulation  —  profiteering  —  Iiever 
Act  —  excessive  prices  for  neces- 
saries. 

1.  The  price  at  which  a  commodity  is 
Bold  is  comprehended  by  the  provision  of 
the  Iiever  Act  of  August  10,  1917,  §  4,  as 
re-enacted  by  the  Act  of  October  22,  1919, 
§  2.  making  it  unlawful  for  any  person  wil- 
fully to  make  any  unjust  or  unreasonable 
rate  or  charge  in  handling  or  dealing  in  or 
with  any  necessaries,  or  to  conspire  to  ex- 
act excessive  prices  for  any  necessaries. 

Price  regulation  —  profiteering  —  Lever 
Act  —  excessive  prices  for  neces- 
saries. 

2.  The  exaction  of  excessive  prices 
upon  tlie  sale  of  necessaries,  contrary  to 
the  provisions  of  the  Lever  Act  of  August 
10,  1917,  §  4,  as  re-enacted  in  the  Act  of 
October  22,  1919,  §  2,  was,  where  such  sale 
was  subsequent  to  the  latter  act,  penalized 
by  the  provision  of  the  re-enacted  section, 
making  violations  of  any  of  the  provisions 
of  such  section  punishable  by  fme  or  im- 
prisonment, although  the  section,  before  its 
re-enuctuicnt,  contained  no  penalty. 

War  —  effect  on  constitutional  guar- 
anties. 

3.  The  mere  existence  of  a  state  of 
war  could  not  suspend  or  change  the  oper- 
ation upon  the  power  of  Congress  of  the 
;^uaranties  and  limitations  of  C.  tS.  Const., 
5th  and  6th  Amendments,  as  to  delegating 
lej^islative  power  to  courts  and  juries, 
penalizing  indcHnite  acts,  and  depriving 
citizens  of  the  right  to  be  informed  of  the 
nature  and  cause  of  accusations  against 
them. 

(For  othor  cases,  see  War,  V.  in  Digest  Sup. 
Ct.    1908.1 

Criminal  law  —  Indcflnitcness  of  crim- 
inal statute  —  profiteering  —  liCver 
Act  —  delegation  of  power. 

4.  Congress,    in   attempting,   as   it   did 

Note. — On  decisions  under  the  Lever 
Act — see  notes  to  Mossew  v.  United 
States,  11  A.L.K.  1265,  and  Standard 
Chemicals  &  M.  Corp.  v.  Waugh  Chemical 
Corp.  14  A.L.R.  1059. 

On  continuance  of  constitutional  guar- 
anties during  war  or  insurrection — see 
note  to  West  Virginia  ex  rel.  Mays  v. 
Brown,  45  L.R.A.(N.S.)  996. 

516 


in  the  Lever  Act  of  August  10,  1917,  f  4, 
as  re-enacted  in  the  Act  of  October  22,  1910» 
§  2,  to  punish  criminally  any  person  wlio 
wilfully  makes  "any  unjust  or  unreaaon- 
able  rate  or  charge  in  handling  or  dealirar 
in  or  with  any  necessaries,"  violated  U.  S. 
Const.,  5th  and  6th  Amendments,  which  re- 
quire an  ascertainable  standard  of  guilt, 
fixed  by  Congress  rather  than  by  courts 
and  juries,  and  secure  to  accused  persona 
the  right  to  be  informed  of  the  nature  and 
cause  of  accusations  against  them. 
[For  other  cases,  see  Criminal  Law,  I.  a;  Cob- 

Btitutionnl    Law,    III.   b,    2,   in    Digest    Sup. 

Ct.   1908.] 


[No.  324.] 

Argued  October  18  and  19.  1920.     Decided 
February  28,  1921. 

IN  ERROR  to  the  District  Court  of 
the  United  States  for  the  Eastern 
District  of  Missouri  to  review  a  judg- 
ment which  quashed  an  indictment  for 
charging  excessive  prices  for  necessa- 
ries.   Affirmed. 

See  same  case  below,  264  Fed.  218. 
The  facts  are  stated  in  the  opinion. 

Solicitor  General  Frierson  argued  the 
cause  and  filed  a  brief  for  plaintiff  in 
error : 

Both  in  August,  1917,  and  in  October, 
1919,  when  the  acts  in  question  were 
passed,  Congress,  in  the  exercise  of  its 
war  powers,  had  full  authority  to 
act  all  proper  legislation  to  assure 
adequate  supply  and  equitable  distribu- 
tion of  the  necessaries  of  life. 

Stewart  v.  Kahn  (Stewart  v.  Bloom) 
11  Wall.  493,  506,  20  L.  ed.  176,  179; 
Jacob  Ruppert  v.  Caffey,  251  U.  S.  ^M, 
04  L.  ed.  260,  40  Sup.  Ct.  Rep.  141; 
Hamilton  v.  Kentucky  Distilleries  ft 
Warehouse  Co.  251  U.  S.  146,  64  L.  ed. 
194,  40  Sup.  Ct.  Rep.  106. 

The  regulation  of  the  prices  of  the 
necessaries  of  life  is  a  proper  govern- 
mental function  which,  when  deemed 
necessary  for  the  prosecution  of  a  war, 
Congress  may  exercise. 

Munn  V.  Illinois,  94  U.  S.  113,  124, 
24  L.  ed.  77,  83;  4  Tucker's  Bl.  Com. 
pp.  159,  160;  2  Russell,  Crimes,  7th  ed. 
p.  1919 ;  Rex  v.  Waddington,  1  East,  1C3, 
102  Eng.  Reprint,  64;  Mobile  v.  YuiUe, 

3  Ala.  140,  36  Am.  Dec.  441;  Budd  ▼. 
New  York,  143  U.  S.  517,  36  L.  ed.  247, 

4  Inters.  Com.  Rep.  45,  12  Sup.  Ct.  Rm. 
468;  Brass  v.  North  Dakota,  153  U.  8. 
391,  ?%  L  ec!  757,  4  Inters.  Com.  Rm. 
670,  14  -up.  C.  Rep.  857;  German  Al- 
liance Ins.  Co.  V.  Lewis,  233  U.  S.  388^ 
410,  58  L.  ed.  1011,  1021,  L.R.A.1915C, 
1189,  34  Sup.  Ct.  Rep.  612. 
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The  Act  of  October,  1919,  is  not  sub- 
ject to  the  objection  that  it  is  too  vague 
and  uncertain. 

United  States  v.  Brewer,  139  U.  S. 
278,  288,  36  L.  ed.  190,  193,  11  Sup.  Ct. 
Bep.  538;  Miller  v.  Strahl,  239  U.  S. 
426,  434,  60  L.  ed.  364,  368,  36  Sup.  Ct. 
Bep.  147;  Tozer  v.  United  States,  4 
Inters.  Com.  Rep.  245,  52  Fed.  917; 
Nash  V.  United  States,  229  U.  S.  373,  57 
L.  ed.  1232,  33  Sup.  Ct.  Rep.  780; 
Arizona  Employers'  Liability  Cases 
(Arizona  Copper  Co.  v.  Hammer)  250 
U.  S.  400,  432,  63  L.  ed.  1058,  1071,  6 
A.L.B.  1537,  39  Sup.  Ct.  Rep.  553; 
United  States  v.  Rosenblum,  264  Fed. 
582;  United  States  v.  Oglesby  Grocery 
Co.  264  Fed.  691 ;  Waters-Pierce  Oil  Co. 
V.  Texas,  212  U.  S.  86,  53  L.  ed.  417, 
29  Sup.  Ct.  Rep.  220;  Omaechevarria  v. 
Idaho,  246  U.  S.  343,  62  L.  ed.  763,  38 
Sup.  Ct.  Rep.  323. 

Messrs.  LoniB  B.  Sher  and  Chester  H. 
Kmm  argued  the  cause  and  filed  a  brief 
for  defendant  in  error: 

The  Constitution  is  a  law  for  rules 
and  the  people  equally  in  war  and  in 
peace.  It  protects  all  classes  of  men, 
at  all  times,  and  under  all  circumstances. 

Ex  parte  Milligan,  4  Wall.  121,  18  L. 
ed.  295. 

The  framers  of  the  Constitution  did 
not  intend  to  restrain  the  states  in  the 
regulation  of  civil  institutions  adopted 
for  internal  government. 

Dartmouth  College  v.  Woodward,  4 
Wheat.  518,  629,  4  L.  ed.  629,  657 ;  Ham- 
mer V.  Dagenhart,  247  U.  S.  251,  62  L. 
ed.  1101,  1107,  3  A.L.R.  649,  38  Sup.  Ct. 
fiep.  529,  Ann.  Cas.  1918E,  724. 

It  is  true  that  private  contracts  must 
^eld  to  public  welfare  when  appropri- 
ately declared  and  defined. 

Union  Dry  Goods  Co.  v.  Georgia  Pub- 
lic Service  Corp.  248  U.  S.  372,  63  L. 
fBd.  309,  9  A.L.R.  1420,  39  Sup.  Ct.  Rep. 
ai7,  P.U.R.1919C,  60. 

And  there  is  no  absolute  freedom  to 
^o  as  one  wills,  or  to  contract  as  one 
looses.    Liberty  is  not  mere  license. 

Chicago,  B.  &  Q.  R.  Co.  v.  McGuire, 
219  U.  S.  567,  55  L.  ed.  338,  31  Sup.  Ct. 
Hep.  259. 

And  it  is  settled  that  all  contracts  and 
inroperty  rights  are  held  subject  to  the 
fair  exercise  of  the  power  of  the  state 
to  prescribe  regulations  for  the  general 
welfare. 

Atlantic  Coast  Line  R.  Co.  v.  Gk>lds- 
boro,  232  U.  S.  548,  558,  58  L.  ed.  721, 
726,  34  Sup.  Ct.  Rep.  364. 

But  the  right  of  the  United  States  to 

penalize  merely  local  contracts  in  which 
•ft  Lu  ed. 


the  government  has  no  concern  must  de- 
pend upon  a  deg^ree  of  necessity  result- 
ing from  the  proximity  of  a  peril,  or 
danger  to  the  general  government  itself. 

Stotenburgh  v.  Frazier,  16  App.  D.  C. 
229,  48  L.R.A.  220;  Lawton  v.  Steele, 
152  U.  S.  133-139,  38  L.  ed.  385-389,  14 
Sup.  Ct.  Rep.  499. 

Due  process  of  law  is  the  law  of  the 
land. 

Davidson  v.  New  Orleans,  96  U.  S. 
97,  24  L.  ed.  616;  Missouri  P.  R.  Co.  v. 
Humes,  115  U.  S.  512,  519,  29  L.  ed.  463, 
465,  6  Sup.  Ct.  Rep.  110;  Scott  v.  To- 
ledo, 1  L.R.A.  688,  36  Fed.  385. 

The  phrase  imports  in  general  a  pub- 
lic law,  equally  binding  upon  all  persons 
and  classes. 

Giozza  V.  Tieman,  148  U.  S.  657,  37 
L.  ed.  599,  13  Sup.  Ct.  Rep.  781. 

Laws  which  create  crime  ought  to  be 
so  explicit  that  all  men  subject  to  their 
penalties  may  know  what  act  it  is  their 
duty  to  avoid. 

United  States  v.  Brewer,  139  U.  S. 
278,  35  L.  ed.  190,  11  Sup.  Ct.  Rep.  538; 
Tozer  v.  United  States,  4  Inters.  Com. 
Rep.  245,  52  Fed.  917. 

The  statute  is  unjust  or  unreasonable. 
There  is  no  standard  of  determination  in 
the  statute  of  unjustness  or  unreason- 
ableness. 

Standard  Oil  Co.  v.  United  States,  221 
U.  S.  106,  55  L.  ed.  663,  34  L.R.A.(N.S.) 
834,  31  Sup.  Ct.  Rep.  502,  Ann.  Cas. 
1912D,  734;  Waters-Pierce  Oil  Co.  v. 
Texas,  212  U.  S.  86,  53  L.  ed.  417,  29 
Sup.  Ct.  Rep.  220. 

Messrs.  William  D.  Guthrie,  Benjamin 
F.  Spell  man,  and  Bernard  Hershkopf 
filed  a  brief  as  amici  curiae : 

The  Lever  Law  violates  the  5th  and 
6th  Amendments  to  the  Constitution. 

United  States  v.  Sharp,  Pet.  C.  C.  122, 
Fed.  Cas.  No.  16,264;  United  States  v. 
Reese,  92  U.  S.  214,  220,  23  L.  ed.  563, 
565;  United  States  v.  Brewer,  139  U.  S. 
278,  288,  35  L.  ed.  190,  193,  11  Sup.  Ct. 
Rep.  538;  1  Works  of  Edward  Living- 
ston on  Crim.  Jurisprudence,  Chase's  ed. 
1873,  pp.  12,170;  Macaulay,  Indian 
Penal  Code,  4  Misc.  Works  at  p.  170; 
United  States  v.  Myatt,  264  Fed.  450; 
Detroit  Creamery  Co.  v.  Kinnane,  264 
Fed.  845;  International  Harvester  Co.  v. 
Kentucky,  234  U.  S.  216,  58  L.  ed.  1284, 
34  Sup.  Ct.  Rep.  853;  Collins  v.  Ken- 
tucky, 234  U.  S.  634,  58  L.  ed.  1510,  34 
Sup.  Ct.  Rep.  924;  Bishop,  Statutory 
Crimes,  3d  ed.  §  41;  Chicago  &  N.  W. 
R.  Co.  V.  Dey,  1  L.R.A.  744,  2  Inters. 
Com.  Rep.  325,  35  Fed.  866;  United 
States  V.  L.  Cohen  Grocery  Co.  264  Fed. 
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223;  Lambom  y.  McAvoy,  265  Fed.  944;  Marioneaux  also  filed  a  brief  as  amiei 

A.  T.  Lewis  &  Son  Dry  Goods  Co.  y.  ourias: 

Tedrowy  D.  C.  Col.  Liewis,  D.  J.,  April  9,  In  the  construction  of  a  particular 

1920;  United  States  y.  Bernstein,  267  statute,  or  in  the  interpretation  of  any 

Fed.  295;  United  States  v.  People's  Fuel  of  its  provisions,  all  acts  relating  to  the 

&  Feed  Co.  271  Fed.  790 ;  United  States  same  subject  or  having  the  same  general 

v.  Pennsylvania  R.  Co.  242  U.  S.  208,  purposes  in  view  should  be  read  in  eon- 

237,  238,   61   L.   ed.  251,  267,   268,  37  nection  with  it. 

Sup.  Ct.  Rep.  95;  Louisville  &  N.  R.  Co.  Woods  v.  Carl,  75  Ark.  328,  87  S.  W. 

V.   Railroad  Commission,  19  Fed.  691;  621,  3  Ann.  Cas.  423,  affirmed  in  203  U. 

Tozer  v.  United  States,  4  Inters.  Com.  S.  368,  51  L.  ed.  219,  27  Sup.  Ct.  Rep. 

Rep.  245,  52  Fed.  917;  Hocking  VaUey  99;  36  Cyc.  1147,  1148. 

R.  Co.  v.  United  States,  127  C.  C.  A.  The  meaning  of  doubtful  words  in  one 

285,  210  Fed.  543;   Czarra  y.  Medical  statute  may  be  determined  by  reference 

Supers.  25  App.  D.  C.  450;  United  States  to   another  in   which   the   same  words 

V.  Capital  Traction  Co.  34  App.  D.  C.  have  been  used  in  a  more  obvious  sense. 

599,  19  Ann.  Cas.  68;  Louisville  &  N.  36  Cyc.  1147,  1148;  Eckerson  y.  Des 

R.  Co.  y.  Com.  99  Ky.  132,  33  L.R.A.  Moines,  137  Iowa,  452,  115  N.  W.  177. 

209,  59  Am.  St.  Rep.  457,  35  S.  W.  129 ;  The  construction  of  a  statute  by  the 

South  Coyington  &  C.  Street  R.  Co.  v.  legislature,  as  indicated  by  the  language 

Com.  181  Ky.  449,  205  S.  W.  603;  Ez  of  subsequent  enactments,  is  entitled  to 

parte   Jackson,  45  Ark.   164;    Chicago,  great  weight. 

B.  &  Q.  R.  Co.  V.  People,  77  111.  443;  Ex  36  Cyc.  1142. 

parte   Young,   209   U.   S.   123,   147,   52  The  lawmaker  is  always  presumed  to 

L.  ed.  714,  723,  13  L.R.A. (N.S.)  932,  28  know  the  existent  law. 

Sup.   Ct.  Rep.  441,  14  Ann.   Cas.  764;  36  Cyc.  1136,  1145;  Ensley  v.  State, 

Oklahoma  Operating  Co.   v.   Love,  252  172  Ind.  198,  88  N.  E.  62. 

U.  S.  331,  337,  64  L.  ed.  596,  599,  40  Sup.  Rate  or  charge   commonly  refers   to 

Ct.  Rep.  338.  compensation  for  services  rendered.  We 

The  classification  contained  in  §§  4  speak  of  the  rates  or  charges  of  a  tele- 

and  26  of  the  Lever  Act,  as  amended,  phone  or  telegraph  or  railroad  company 

violates  the  5th  Amendment  to  the  Con-  for  the  services  they  render.    We  speak 

stitution.  of  the  price,  not  the  rate  or  charge,  at 

United  States  y.  Armstrong,  265  Fed.  which  goods  are  sold. 

683;  Connolly  v.  Union  Sewer  Pipe  Co.  Barnard  v.  Morton,  1  Curt.  C.  C.  404^ 

184  U.  S.  540,  46  L.  ed.  679,  22  Sup.  Fed.  Cas.  No.  1,006;  Green  v.  Jones,  78 

Ct.  Rep.  431;  McGhee,  Due  Process  of  N.  C.  268;  Alexander  v.  Morris,  3  Call 

Law,    pp.    60-64,    311;    2    Willoughby,  (Va.)   99;  East  Tennessee,  V.  &  G.  B. 

Const,  pp.  873,  874;  Brushaber  v.  Union  Co.  v.  Hunt,  15  Lea,  261. 

P.  R.  Co.  240  U.  S.  1,  24,  25,  60  L.  ed.  Laws  which  create  crime  ought  to  be 

493,  504,  L.R.A.1917D,  414,  36  Sup.  Ct.  so  explicit  that  all  men  subject  to  their 

Rep.  236,  Ann.  Cas.  1917B,  713;  Giozza  penalties  may  know  what  acts  it  is  their 

V.  Tiernan,  148  U.  S.  657,  662,  37  L.  ed.  duty  to  avoid. 

599,  601,  13  Sup.  Ct.  Rep.  721.  United  States  v.  Sharp,  Pet.  C.  C.  118, 

The  Act  of  October  22,  1919,  is  void  Fed.  Cas.  No.  16,265. 

because  there  is  not  any  existing  war  Before  a  man  can  be  punished,   his 

emergency  to  sustain  it  as  a  proper  ex-  case  must  be  plainly  and  unmistakably 

ercise  of  the  war  power  of  Congress.  within  the  statute.                    ^o>.    tt    « 

Johnson  V.  Gearlds,  234  U.  S.  422,  446,  ^^'^^^  fo^^'^J-  inSf  VAflQ^in  c  ^• 

58L.ed.l383,  1393, 34  Sup.  Ct.  Rep.  794 ;  ^r^o     '  noc    Vt  •:  i"|^' /"^^^  i?  S«P- 

Perrin  v.  United  States,  232  U.  S.  478,  f^.  Rep    625;  United  Spates  v.  Brew^^^ 

486,  58  L.  ed.  691,  696,  34  Sup.  Ct.  Rep.  l^^    n.  o       ioo '  t      i        -^^^-^V'  ^ 

387;  Municipal  Gas  Co.  v.  Public  Serv-  ^UP.  Ct  Rep.  538;  Lamborn  v.  McAvoy. 

ice  Commission,  225  N.  Y.  95,  P.U.R.  ^^2^1®^'  ^^*'        ,     ^        .  x  .     • 

1919C,   364,  121   N.   E.   772;   Castle  v.  ^here  one  part  of  a  statute  is  sua- 

Mason,  91  Ohio  St.  303,  110  N.  E.  463,  f^P^^^^^  °^/^o  constructions,  and  the 

Ann.  Cas.  1917A,  164;  Hepburn  v.  Oris-  If^fge  of  another  part  is  clear  and 

wold,  8  Wall.  603,  617,  19  L.  ed.  513,  definite,  and  is  consistent  with  one  of 

524;  Griesedieck  Bros.  Brewing  Co.  v.  «"^*^  constructions,  and  opposed  to  the 

Moore  262  Fed.  582.  other,  that  construction  must  be  adopted 

'  which  will  render  the  clauses  harmcNii- 

Messrs.    John    A.    Marshall,    D.    N.  ous. 

Straup,   Joel   F.   Nibley,   and   Thomas  36  Cyc.  1132. 
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In  eonstruing  a  statute  the  legislative 
intent  is  to  be  determined  from  a  gen- 
eral view  of  the  whole  act,  with  infer- 
ence to  the  subjeet-matter  to  which  it 
applies  and  the  particular  topic  under 
which  the  language  is  found. 

36  Cyc.  1128,  and  notes  55  &  56. 

It  is  the  duty  of  the  court,  so  far  as 
practicable,  to  reconcile  the  different 
provisions  so  as  to  make  them  consistent 
and  harmonious,  and  to  give  a  sensible 
and  intelligent  effect  to  each. 

36  Cyc  1129  and  notes. 

Where  general  terms  or  expressions  in 
one  part  of  a  statute  are  inconsistent 
with  more  specific  and  particular  provi- 
sions in  another  part,  the  particular  pro- 
visions will  be  given  effect  as  clearer 
and  more  definite  expressions  of  the 
legislative  will. 

36  Cyc.  1130,  1131. 

Where  a  statute  includes  both  a  par- 
ticular and  also  a  general  enactment, 
which,  in  its  most  comprehensive  sense, 
would  include  what  is  embraced  in  the 
particular  one,  the  particular  enactment 
must  be  given  effect,  and  the  general 
enactment  must  be  taken  to  embrace 
only  such  eases  within  its  general  lan- 
guage as  are  not  within  the  provisions 
of  the  particular  enactment. 

Sanford  v.  King,  19  S.  D.  334,  103 
N.  W.  28;  36  Cyc.  1131. 

In  expounding  one  part  of  a  statute 
resort  should  be  had  to  every  other 
part,  including  even  parts  that  are  nn- 
<constitntional,  or  that  have  been  re- 
pealed. 

Bank  for  Savings  v.  The  Collector 
(Bank  for  Savings  v.  Field)  3  Wall. 
495,  18  L.  ed.  207;  36  Cyc.  1132. 

To  subject  a  party  to  a  penalty  for 
Tiolation  of  a  statute  it  is  not  sufficient 
that  the  offense  is  within  the  mischief, 
if  it  is  not  within  the  literal  construc- 
tion of  the  statute. 

Leonard  v.  Bosworth,  4  Conn.  421 ;  36 
Cyc.  1186,  1187,  note  52. 

Mr.  Chief  Justice  White  delivered  the 
opinion  of  the  court: 

Required  on  this  direct  appeal  to  de- 
cide whether  Congress,  under  the  Consti- 
*tution,  had  authority  to  adopt  [S6]  §  4 
of  the  Lever  Act  as  re-enacted  in  1919, 
we  reproduce  the  section  so  far  as  relevant 
(Act  of  Oct.  22,  1919,  chap.  80,  §  2,  41 
Stat,  at  L.  297) : 

"That  it  is  hereby  made  unlawful  for 
any  person  wilfully  ...  to  make  any 
unjust  or  unreasonable  rate  or  charge  in 
handling  or  dealing  in  or  with  any  nec- 
essaries; to  conspire,  combine,  agree, 
or  arrange  with  any  other  person  .  .  . 
«5  Tj.  ed. 


(e)  to  exact  excessive  priees  for  any 
necessaries.  .  .  .  Any  person  violat- 
ing any  of  the  provisions  of  this  section 
upon  convietion  thereof  shall  be  fined 
not  exceeding  $5,000  or  be  imprisoned 
for  not  more  than  two  years,  or  both: 


If 


The  text  thus  reproduced  is  followed 
by  two  provisos  exempting  from  the  op- 
eration either  of  the  section  or  of  the 
net  enumerated  persons  or  elasses  of 
persons  engaged  in  agricultural  or  sim- 
ilar pursuits. 

Comparing  the  re-enacted  section  with 
the  original  text  (Act  of  August  10, 
1917,  chap.  53,  §  4,  40  Stat,  at  L.  276, 
Comp.  Stat.  §  3115iff,  Fed.  Stat.  Anno. 
Supp.  1918,  p.  183),  it  will  be  seen  that 
the  only  changes  made  by  the  re-enact- 
ment were  the  insertion  of  the  penalty 
clause  and  an  enlargement  of  the  enu- 
merated exemptions. 

In  each  of  two  counts  the  defendant, 
the  Cohen  Grocery  Company,  alleged  to 
be  a  dealer  in  sugar  and  other  necessa- 
ries in  the  city  of  St.  Louis,  was  charged 
with  violating  this  section  by  wilfully 
and  feloniously  making  an  unjust  and 
unreasonable  rate  and  charge  in  handling 
and  dealing  in  a  certain  necessary,  the 
specification  in  the  first  count  being  a 
sale  for  $10.07  of  about  50  lbs.  of  sugar, 
and  that  in  the  second,  of  a  100-pound 
bag  of  sugar  for  $19.50. 

The  defendant  demurred  on  the  follow- 
ing grounds:  (a)  That  both  counts 
were  so  vague  as  not  to  inform  it  of  the 
nature  and  cause  of  the  accusation;  (b) 
that  the  statute  upon  which  the  indict- 
ment was  based  was  subject  to  the  same 
infirmity  because  it  was  so  indefinite  as 
not  to  enable  it  to  be  known  what  was 
forbidden,  and  [87]  therefore  amounted 
to  a  delegation  by  Congress  of  legislative 
power  to  courts  and  juries  to  determine 
what  acts  should  be  held  to  be  criminal 
and  punishable;  and  (c)  that  as  the 
country  was  virtually  at  peace.  Congress 
had  no  power  to  regulate  the  subject 
with  which  the  section  dealt.  In  pass- 
ing on  the  demurrer  the  court,  declaring 
that  this  court  had  settled  that,  until 
the  ofScial  declaration  of  peace,  there 
was  a  status  of  war,  nevertheless  decid- 
ed that  such  conclusion  was  wholly  neg- 
ligible as  to  the  other  issues  raised  by 
the  demurrer,  since-  it  was  equally  well 
settled  by  this  court  that  the  mere  status 
of  war  did  not,  of  its  own  force,  suspend 
or  limit  the  effect  of  the  Constitution, 
but  only  caused  limitations  which  the 
Constitution  made  applicable  as  the 
necessary  and  appropriate  result  of  the 
status    of    war,    to    become    operative. 
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Holding  that  this  latter  result  was  not 
the  case  as  to  the  particular  provisions! 
of  the  5th  and  6th  Amendments  which  it 
had  under  consideration,  that  is,  as  to 
the  prohibitions  which  those  amend- 
ments imposed  upon  Congress  against 
delegating  legislative  power  to  courts 
and  juries,  against  penalizing  indefinite 
acts,  and  against  depriving  the  citizen 
of  the  right  to  be  informed  of  the  na- 
ture and  cause  of  the  accusation  against 
him,  the  court,  giving  effect  to  the 
amendments  in  question,  came  to  con- 
sider the  grounds  of  demurrer  relating 
to  those  subjects.  In  doing  so  and  re- 
ferring to  an  opinion  previously 
expressed  by  it  in  charging  a  jury,  the 
court  said: 

"Congress  alone  has  power  to  define 
crimes  against  the  United  States.  This 
power  cannot  be  delegated  to  the  courts 
or  to  the  juries  of  this  country.    .    .    . 

"Therefore,  because  the  law  is  vague, 
indefinite,  and  uncertain,  and  because  it 
fixes  no  immutable  standard  of  guilt,  but 
leaves  such  standard  to  the  variant  views 
of  the  different  courts  and  juries  which 
may  be  called  on  to  enforce  it,  and  be- 
cause it  does  not  inform  defendant  of  the 
nature  and  cause  of  the  accusation  against 
him,  [SS]  1  think  it  is  constitutional- 
ly invalid,  and  that  the  demurrer  offered 
by  the  defendant  ought  to  be  sustained.'' 

The  indictment  was  therefore  quashed. 

In  cases  submitted  at  about  the  same 
time  with  the  one  before  us  and  involv- 
ing identical  questions  with  those  here 
in  issue  it  is  contended  that  the  section 
does  not  embrace  the  matters  charged. 
We  come,  therefore,  on  our  own  motion 
in  this  case  to  dispose  of  that  subject, 
since,  if  well  founded,  the  contention 
would  render  a  consideration  of  the  con- 
stitutional questions  unnecessary.  The 
basis  upon  which  the  contention  rests  is 
that  the  words  of  the  section  do  not 
embrace  the  price  at  which  a  commodity 
is  sold,  and,  at  any  rate,  the  receipt  of 
such  price  is  not  thereby  intended  to  be 
penalized.  We  are  of  opinion,  however, 
that  these  propositions  are  without  mer- 
it, first,  because  the  words  of  the  section, 
as  re-enacted,  are  broad  enough  to  em- 
brace the  price  for  which  a  commodity 
is  sold,  and  second,  because,  as  the 
amended  section  plainly  imposes  a  penal- 
ty for  the  acts  which  it  includes  when 
committed  after  its  passage,  the  fact 
that  the  section,  before  its  re-enactment, 
contained  no  penalty,  is  of  no  moment. 
This  must  be  the  case  unless  it  can  be 
said  that  the  failure  at  one  time  to  im- 
pose a  penalty  for  a  forbidden  act  fur- 
nishes an  adequate  ground  for  preventing 
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the  subsequent  enforcement  of  a  penalty 
which  is  specifically  and  unmistakably 
provided. 

We  are  of  opinion  that  the  court  below 
was  clearly  right  in  ruling  that  the  de- 
cisions of  this  court  indisputably  estab- 
lish that  the  mere  existence  of  a  state 
of  war  could  not  suspend  or  change  the 
operation  upon  the  power  of  Congress  of 
the  guaranties  and  limitations  of  the  5th 
and  6th  Amendments  as  to  questions  such 
as  we  are  here  passing  upon.  Ex  parte 
Milligan,  4  Wall.  2,  121-127,  18  L.  ed. 
281,  295-297;  Monongahela  Nav.  Co.  v. 
United  States,  148  U.  S.  312,  336,  37  L. 
ed.  463,  471,  13  Sup.  Ct.  Rep.  622;  Unit- 
ed  States  v.  Joint  Traffic  Asso.  171  U.  S. 
505,  571,  43  L.  ed.  259,  288,  19  Sup.  Ct. 
Rep.  25;  McCray  v.  United  States,  1^ 
U.  S.  27,  61,  49  L.  ed.  78,  97,  24  Sup.  Ct. 
Rep.  769,  1  Ann.  Cas.  561;  [89]  United 
States  V.  Cress,  243  U.  S.  316,  326,  61 
L.  ed.  746,  752,  37  Sup.  Ct.  Rep.  380; 
Hamilton  v.  Kentucky  Distilleries  A 
Warehouse  Co.  251  U.  S.  146,  156,  64 
L.  ed.  194,  199,  40  Sup.  Ct.  Rep.  106.  It 
follows  that,  in  testing  the  operation  of 
the  Constitution  upon  the  subject  here 
involved,  the  question  of  the  existence 
or  nonexistence  of  a  state  of  war  be- 
comes negligible,  and  we  put  it  out  of 
view. 

The  sole  remaining  inquiry,  therefore^ 
is  the  certainty  or  uncertainty  of  the  text 
in  question ;  that  is,  whether  the  words, 
"That  it  is  hereby  made  unlawful  for  any 
person  wilfully  ...  to  make  any 
unjust  or  unreasonable  rate  or  charge 
in  handling  or  dealing  in  or  with  any 
necessaries,''  constituted  a  fixing  by 
Congress  of  an  ascertainable  standard  of 
guilt,  and  are  adequate  to  inform  persons 
accused  of  violation  thereof  of  the  na- 
ture and  cause  of  the  accusation  against 
them.  That  they  are  not,  we  are  of  opin- 
ion so  clearly  results  from  their  mere 
statement  as  to  render  elaboration  on  the 
subject  wholly  unnecessary.  Observe 
that  the  section  forbids  no  specific  or 
definite  act.  It  confines  the  subjeet- 
matter  of  the  investigation  which  it 
authorizes  to  no  element  essentially  in- 
hering in  the  transaction  as  to  which  it 
provides.  It  leaves  open,  therefore,  ths 
widest  conceivable  inquiry,  the  scope  of 
which  no  one  can  foresee,  and  the  result 
of  which  no  one  can  foreshadow  or  ad- 
equately guard  against.  In  fact,  we  see 
no  reason  to  doubt  the  soundness  of  the 
observation  of  the  court  below  in  its 
opinion  to  the  effect  that,  to  attempt  to 
enforce  the  section  would  be  the  exaet 
equivalent  of  an  effort  to  carry  out  a 

statute  which  in  terms  merely  penalised 
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and  punished  all  acts  detrimental  to  the 
publie  interest  when  unjust  and  nnrea- 
flonable  in  the  estimation  of  the  court 
and  jury.  And  that  this  is  not  a  mere 
abstraction  finds  abundant  demonstra- 
ion  in  the  cases  now  before  us;  since 
in  the  briefs  in  these  cases  the  conflict- 
ing results  which  have  arisen  from  the 
painstaking  attempts  of  enlightened 
judges  in  seeking  to  carry  out  the  stat- 
ute in  cases  brought  before  them  are 
vividly  [90]  portrayed.  As  illustrative 
of  this  situation  we  append  in  the  mar- 
gin a  statement  from  one  of  the  briefs  on 
the  subject.^     And  again,  this  condition 


would  be  additionally  [91]  obvious  if 
we  stopped  to  recur  to  the  persistent  ef- 
forts which,  the  records  disclose,  were 
made  by  administrative  officers,  doubt- 
less inspired  by  a  zealous  effort  to  dis- 
charge their  duty,  to  establish  a  stand- 
ard of  their  own  to  be  used  as  a  basis 
to  render  the  section  possible  of  execu- 
tion. 

That  it  results  from  the  consideration 
which  we  have  stated  that  the  section 
before  us  was  void,  for  repugnancy  to  the 
Constitution,  is  not  open  to  question. 
United  States  v.  Reese,  92  U.  S.  214,  219, 
220,  23  L.  ed.  563,  565;  United  States  v. 


I  In  United  States  v.  Leonard,  District 
Judge  Howe,  of  the  northern  district  of  New 
York,  held  that,  in  determining  whether  or 
not  a  price  was  unreasonable,  the  jury 
should  take  into  consideration  *Uchat  prices 
the  defendants  paid  for  the  goods  in  the 
market, — whether  they  bouglit  them  in  the 
ordinary  course  of  trade,  paying  the  market 
price  at  the  time,  the  length  of  time  defend- 
ants have  carried  them  in  stock,  the  expense 
of  carrying  on  the  business,  what  a  fair  and 
reasonable  profit  on  the  goods  would  be, 
and  all  the  other  facts  and  circumstances 
in  and  about  the  transaction,  hut  not  how 
much  the  market  price  had  advanced  from 
the  time  the  goods  tccre  purchased  to  the 
time  they  tcere  sold." 

In  United  States  v.  Oglesby  Grocery  Co., 
District  Judge  Sibley,  of  the  northern  dis- 
trict of  lieorgia,  said: 

"The  words  used  by  Congress  in  reference 
to  a  well-established  course  of  business 
fairly  indicate  the  usual  and  established 
scale  of  charges  and  prices  in  peace  times  as 
a  haeis,  coupled  icith  some  inflexibility  in 
view  of  changing  conditions.  The  statute 
may  be  construed  to  forbid,  in  time  of  war, 
any  departure  from  the  usual  and  estab- 
lished scale  of  charges  and  prices  in  time  of 
peace,  which  is  not  justified  by  some  special 
circumstances  of  the  commodity  or  dealer.'' 
[264  Fed.  695.] 

Judge  McCall,  of  the  western  district  of 
Tennessee,  in  his  charge  to  the  grand  jury, 
stated  that,  if  a  shoe  dealer  bought  two 
orders  of  exactly  the  same  kind  of  shoes 
at  different  times  and  at  different  prices, 
the  first  lot  at  $8  per  pair  and  the  second 
lot  after,  the  price  had  gone  up  to  $12  per 
pair,  "and  then  he  sells  both  lots  of  those 
shoes  at  $18,  he  is  profiteering  clearly  upon 
the  first  lot  that  only  cost  him  $8.  Now  he 
does  that  upon  the  theory  that,  if  he  sells 
these  shoes  out,  and  goes  into  the  market 
and  buys  again,  he  will  have  to  pay  the 
higher  price;  but  that  doesn't  excuse  him. 
He  is  entitled  to  make  a  reasonable  profit, 
but  he  certainly  hasn't  the  right  to  take 
advantage  of  the  former  low  purchase,  and 
take  the  same  profit  on  them  that  he  gets  on 
the  twelve-dollar  shoes." 

In  United  states  v.  Myatt,  District  Judge 
Connor,  of  the  eastern  district  of  North 
Carolina,  said: 

*'It  will  be  observed  that  the  statute  does 
«5  Ij.  ed. 


not  declare  it  unlawful  to  make  an  unjust 
or  unreasonable  profit  upon  sugar.  The 
profit  made  is  not  the  test,  and  may  be  en- 
tirely irrelevant  to  the  guilt  of  the  defend- 
ant. He  may,  within  the  language  of  the 
statute,  make  an  unreasonable,  and  there- 
fore unlawful,  'rate  or  charge,'  without  mak- 
ing any  profit;  or  the  rate  or  charge  made 
may  involve  a  loss  to  him  upon  the  purclias- 
ing  price."     [264  Fed.  447.] 

District  Judge  Hand,  of  the  northern  dis- 
trict of  New  York,  in  his  charge  to  the 
grand  jury,  said: 

"Furthermore,  it  is  not  the  particular 
profit  that  the  individual  himself  makes 
which  is  the  basis  of  the  unreasonable 
charge,  but  it  is  whether  the  charge  is  such 
as  gives  unreasonable  profit, — not  to  him, 
but  if  established  generally  in  the  trade. 
The  law  does  not  mean  to  say  that  all  people 
shall  charge  the  same  profit.  If  I  am  a 
particularly  skilful  merchant  or  manu- 
facturer, and  I  can  make  profits  which  are 
greater  than  the  run  of  people  in  my  busi- 
ness, I  am  allowed  to  make  those  profits. 
So  much  am  I  allowed.  But,  if  I  am  charg- 
ing more  than  a  reasonable  price,  taking  the 
industry  as  a  whole,  I  am  not  allow^  to 
keep  that  profit  because  on  other  items  I 
am  sustaining  a  loss." 

In  United  States  v.  Goldberg,  District 
Judge  Bledsoe,  of  the  southern  district  of 
California,  charged  the  jury  that,  in  passing 
on  the  question  of  the  reasonableness  of 
prices  for  sugar,  the  jurv  should  take  into 
consideration,  among  other  circumstances, 
the  following: 

"That  there  was,  if  you  find  that  there 
was,  a  market  price  here  in  the  community, 
or  generally,  with  respect  to  the  profit  that 
normally  should  be  made  upon  sugar  sold 
either  by  manufacturers  or  jobbers  and  re- 
tailers." 

In  United  states  v.  Culbertson,  etc.  Co., 
District  Judge  Rudkin,  of  the  eastejn  dis- 
trict of  Washington,  on  the  trial  of  defend- 
ant on  July  8,  1920,  charged  the  jury 
among  other  things  that,  as  a  matter  of 
law,  defendant  was  entitled  to  sell  its  goods 
on  the  basis  of  the  actual  market  value  at 
the  time  and  place  of  sale,  over  and  above 
the  expense  of  handling  the  ^oods,  and  a 
reasonable  profit;  and  that  the  original  cost 
price  became  immaterial,  except  as  it  threw 
some  light  upon  the  market  value. 
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Brewer,  139  U.  S.  278,  288,  35  L.  ed.  190, 
193,  11  Sup.  Ct.  Rep.  538 ;  Todd  v.  Unit- 
ed States,  158  U.  S.  278,  282,  39  L.  ed. 
982,  983, 15  Sup.  Ct.  Rep.  887;  [92]  and 
see  United  States  v.  Sharp,  Pet.  C.  C. 
118,  Fed.  Cas.  No.  16,264;  Chicago  &  N. 
W.  R.  Co.  V.  Dey,  1  L.R.A.  744,  2  Inters. 
Com.  Rep.  325,  35  Fed.  866,  876;  Tozer 
V.  United  States,  4  Inters.  Com.  Rep. 
245,  52  Fed.  917,  919,  920 ;  United  States 
V.  Capital  Traction  Co.  34  App.  D.  C. 
592,  19  Ann.  Cas.  68;  United  States  v. 
Pennsylvania  R.  Co.  242  U.  S.  208,- 237, 
238,  61  L.  ed.  251,  267,  268,  37  Sup.  Ct. 
Rep.  95. 

But  decided  cases  are  referred  to 
which,  it  is  insisted,  sustain  the  con- 
trary view.  Waters-Pierce  Oil  Co.  v. 
Texas,  212  U.  S.  86,  53  L.  ed.  417,  29 
Sup.  Ct.  Rep.  220 ;  Nash  v.  United  States, 
229  U.  S.  373,  57  L.  ed.  1232,  33  Sup. 
Ct.  Rep.  780 ;  Fox  v.  Washington,  236  U. 
S.  273,  59  L.  ed.  573,  35  Sup.  Ct.  Rep. 
383;  Miller  v.  Strahl,  239  U.  S.  426,  60 
L.  ed.  364,  36  Sup.  Ct.  Rep.  147; 
Omaechevarria  v.  Idaho,  246  U.  S.  343, 
62  L.  ed.  763,  38  Sup.  Ct.  Rep.  323.  We 
need  not  stop  to  review  them,  however, 
first,  because  their  inappositeness  is 
necessarily  demonstrated  when  it  is  ob- 
served that,  if  the  contention  as  to  their 
effect  were  true,  it  woiild  result,  in  view 
of  the  text  of  the  statute,  that  no  stand- 
ard whatever  was  required,  no  informa- 
tion as  to  the  nature  and  cause  of  the 
accusation  was  essential,  and  that  it  was 
competent  to  delegate  legislative  power, 
in  the  very  teeth  of  the  settled  signif- 
icance of  the  5th  and  6th  Amendments 
and  of  other  plainly  applicable  provi- 
sions of  the  Constitution;  and  second, 
because  the  cases  relied  upon  all  rested 
upon  the  conclusion  that,  for  reasons 
found  to  result  either  from  the  text  of 
the  statutes  involved  or  the  subjects  with 
which  they  dealt,  a  standard  of  some 
sort  was  afforded.  Indeed,  the  distinc- 
tion between  the  cases  relied  upon  and 
those  establishing  the  general  principle 
to  which  we  have  referred,  and  which 
we  now  apply  and  uphold  as  a  matter 
of  reason  and  authority,  is  so  clearly 
pointed  out  in  decided  cases  that  we 
deem  it  only  necessary  to  cite  them.  In- 
ternational Harvester  Co.  v.  Kentuckv, 
234  U.  S.  216,  221,  58  L.  ed.  1284,  1287, 
34  Sup.  Ct.  Rep.  853;  Collins  v.  Ken- 
tucky, 234  U.  S.  634,  637,  58  L.  ed.  1510, 
1511,  34  Sup.  Ct.  Rep.  924;  American 
Seeding  Mach.  Co.  v.  Kcn«tucky,  236  U. 
S.  600,  662,  59  L.  ed.  773,  35  Sup.  Ct. 
Rep.  456 ;  and  see  United  States  v.  Penn- 
sylvania R.  Co.  supra. 

It  follows  from  what  we  have  said 


that,  not  forgetful  of  our  duty  to  sus- 
tain the  constitutionality  of  the  statute 
[93]  if  ground  can  possibly  be  found  to 
do  so,  we  are  nevertheless  compelled  in 
this  case  to  say  that  we  think  the  court 
below  was  clearly  right  in  holding  the 
statute  void  for  repugnancy  to  the  Con- 
stitution, and  its  judgment  quashing  the 
indictment  on  that  ground  must  be,  and 
it  is  hereby,  affirmed. 
Affirmed. 

Mr.  Justice  Pitney  and  Mr.  Justice 
Brandeis  concur  in  the  result. 

Mr.  Justice  Day  took  no  part  in  the 
consideration  or  decision  of  this  case. 

Mr.  Justice  Pitney,  concurring: 

I  concur  in  the  judgment  of  the  court, 
but  not  in  the  reasoning  upon  which  it 
is  rested. 

Defendant  was  indicted  upon  two 
counts,  alike  in  form,  charging  in  each 
case  that  it  "did  wilfully  and  felonious- 
ly make  an  unjust  and  unreasonable  rate 
and  charge  in  handling  and  dealing  in  a 
certain  necessary,  to  wit,  sugar,''  in  that 
it  demanded,  exacted,  and  collected  ex- 
cessive prices  for  specified  quantities  of 
sugar  purchased  from  it,  in  violation  of 
the  Lever  Act  (Act  of  October  22,  1919, 
chap.  80,  §  2,  41  Stat,  at  L.  297,  298, 
amending  §  4  of  Act  of  August  10,  1917, 
chap.  53,  40  Stat,  at  L.  276,  277,  Comp. 
Stat.  §  3115iff,  Fed.  Stat.  Anno.  Supp. 
1918,  p.  183).  I  am  convinced  that  the 
exacting  of  excessive  prices  upon  the 
sale  of  merchandise  is  not  within  the 
meaning  of  that  provision  of  the  aei 
which  is  cited  as  denouncing  it ;  that  the 
act  does  not  make  it  a  criminal  offense; 
that  for  this  reason  the  demurrer  to  the 
indictment  was  properly  sustained;  and 
that  whether  the  provision  is  in  conflict 
with  the  5th  or  6th  Amendment  is  a 
question  not  necessarily  raised,  and 
which  ought  not  to  be  passed  upon. 

In  order  to  appreciate  the  point,  it  is 
necessary  to  quote  entire  so  much  of  the 
section  as  defines  the  crimes  thereby  de- 
nounced.   It  reads  as  follows: 

[94]  ''That  it  is  hereby  made  unlawful 
for  any  person  wilfully  to  destroy  any 
necessaries  for  the  purpose  of  enhancini^ 
the  price  or  restricting  the  supply  there- 
of: knowingly  to  commit  waste  or  wil« 
fully  to  permit  preventable  deterioration 
of  any  necessaries  in  or  in  connection 
with  their  production,  manufacture,  or 
distribution;  to  hoard,  as  defined  in  §  6 
of  this  act,  any  necessaries;  to  monop- 
olize or  attempt   to  monopolize,  either 

locally  or  generally,  any  necessaries;  to 
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engage  in  any  discriminatory  and  unfair, 
or  any  deceptive  or  wasteful,  practice  or 
device,  or  to  make  any  unjust  or  unrea- 
sonable rate  or  charge,  in  handling  or 
dealing  in  or  with  ^ny  necessaries;  to 
conspire,  combine,  agree,  or  arrange  with 
any  other  person,  (a)  to  limit  the  facil- 
ities for  transporting,  producing,  har- 
vesting, manufacturing,  supplying,  stor- 
ing, or  dealing  in  any  necessaries;  (b) 
to  restrict  the  supply  of  any  necessaries ; 
(c)  to  restrict  distribution  of  any  neces- 
saries; (d)  to  prevent,  limit,  or  lessen 
the  manufacture  or  production  of  any 
necessaries  in  order  to  enhance  the  price 
thereof;  or  (e)  to  exact  excessive  prices 
for  any  necessaries;  or  to  aid  or  abet  the 
doing  of  any  act  made  unlawful  by  this 
section.  Any  person  violating  any  of 
the  provisions  of  this  section  upon  con- 
viction thereof  shall  be  fined  not  exceed- 
ing $5,000  or  be  imprisoned  for  not  more 
than  two  years,  or  both:  Provided, 
•     *     .         eiCa 

For  a  definition  of  ''hoarding,"  the 
section  refers  to  §  6  of  the  original  act 
(40  Stat,  at  L.  278,  chap.  53,  Comp.  Stat. 
§  3115igg,  Fed.  Stat.  Anno.  Supp.  1918, 
p.  184),  which  declares  that  necessaries 
shall  be  deemed  to  be  hoarded,  within 
the  meaning  of  the  act,  when  (inter  alia) 
''withheld,  whether  by  possession  or  un- 
der any  contract  or  arrangement,  from 
the  market  by  any  person  for  the  pur- 
pose of  unreasonably  increasing  or  di- 
minishing the  price." 

The  court  holds  that  the  words  "to 
make  any  unjust  or  unreasonable  rate 
or  charge  in  handling  or  dealing  in  or 
with  any  necessaries"  are  broad  enough 
to  embrace  the  exaction  of  an  excessive 
price  upon  a  sale  of  such  [95]  merchan- 
dise.    Why  Congress  should  employ  so 
unskilful  and  ambiguous  a  phrase  for 
the  purpose  when  it  would  have  been 
easy  to  express  the  supposed  purpose  in 
briefer    and    more    lucid    words,    it    is 
difficult  to  understand.     If  the   words 
were   to   be  taken  alone,   and   without 
reference   to   the  context,  it  might  be 
possible  to  stretch  their  meaning  so  as 
to  include  the  exaction  of  an  excessive 
price.     But  to  do  this  with  a  statute 
defining    a   criminal    offense    would,    it 
seems  to  me,  be  inconsistent  with  estab- 
lished rules  for  construing  penal  stat- 
utes; not  only  so,  but  it  would  violate 
the  rule  that  a  statute  is  not  to  be  so 
construed  as  to  bring  it  into  conflict  with 
the  Constitution,  unless  such  construc- 
tion is  imperatively  required  by  its  plain 
words.    The  construction  adopted  by  the 
eoort  is  not  thus  required.    "To  make  a 
rate  or  charge  in  handling  or  dealing 
•ft  Ii.  ed. 


in  or  with"  merchandise,  imports  the 
fixing  of  compensation  for  services,  rath- 
er than  the  price  at  which  goods  are  to 
be  sold.  It  may  refer  to  charges  for 
buying,  selling,  hauling,  handling,  stor- 
age, or  the  like. 

But  the  clause  in  question  does  not 
stand  alone.  It  forms  a  part  of  a  sec- 
tion in  which  the  question  of  prices  is 
dealt  with  four  times:  once  in  the  ini- 
tial prohibition  against  destroying  any 
necessaries  for  the  purpose  of  enhancing 
the  price;  a  second  time  in  the  prohibi- 
tion of  hoarding,  defined  as  including  a 
withholding  from  market  for  the  purpose 
of  unreasonably  increasing  or  diminish- 
ing the  price;  a  third  time  in  the  prohi- 
bition of  a  conspiracy  u>  limit  the 
production  of  necessaries  in  order  to  en- 
hance the  price;  and,  finally,  in  the  pro- 
hibition of  a  conspiracy  "to  exact 
excessive  prices  for  any  necessaries."  It 
seems  to  me  clear,  upon  the  plainest 
principles  of  construction,  that  the 
change  of  phrase  must  be  deemed  to  im- 
port a  difference  ^f  purpose,  and  that 
"to  make  any  unjust  or  unreasonable 
rate  or  charge  in  handling  or  dealing  in 
or  with  any  necessaries"  must  be  taken 
to  mean  something  else  than  the  exac- 
tion of  an  excessive  price.  It  should  be 
[96]  observed  how  closely  it  is  coupled 
with  a  cognate  offense:  "To  engage  in 
any  discriminatory  and  unfair,  or  any 
deceptive  or  wasteful  practice  or  device, 
or  to  make  any  unjust  or  unreasonable 
rate  or  charge  in  handling  or  dealing  in 
or  with  any  necessaries."  Evidently  the 
words  "in  handling  or  dealing,"  etc., 
qualify  "wasteful  practice  or  device,"  as 
well  as  "unjust  or  unreasonable  rate  or 
charge." 

That  it  is  not  altogether  evident  what 
was  intended  to  be  included  within  "un- 
just or  unreasonable  rate  or  charge  in 
handling  or  dealing  in  or  with  any 
necessaries"  may  be  conceded.  So  much 
the  more  reason  for  not  extending  the 
words  by  construction  so  as  to  make 
criminal  that  which  is  not  clearly  within 
their  meaning;  and  for  not  giving  to 
them  a  meaning  which  brings  the  act 
into  confiict  with  the  Constitution;  and 
for  not  expanding  the  unconstitutional 
reach  of  the  act,  supposing  that,  even 
without  the  particular  application  now 
made  of  the  quoted  words,  it  would  be 
repugnant  to  the  fundamental  law. 

It  is  to  my  mind  plain  that  §  4  was 
not  intended  to  control  the  individual 
dealer  with  respect  to  the  prices  that  he 
might  exact,  beyond  prohibiting  him 
from  destroying  any  necessaries  for  the 
purpose  of  enhancing  the  prieei  and  from 
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witholding  them  from  the  market  for  a 
like  purpose.  So  long  as  he  acts  alone, 
he  is  left  uncontrolled  except  by  the  or- 
dinary processes  of  competition,  bis  own 
sense  of  fairness,  and  his  own  interest. 
A  conspiracy  with  others  to  exact  ex- 
cessive prices  is  an  entirely  different 
matter,  and  that  is  clearly  prohibited. 

And  this  brings  me  to  another  point: 
Section  4  naturally  divides  itself  into 
two  parts :  the  first  portion  denounces  a 
number  of  substantive  offenses;  the  sec- 
ond portion  denounces  a  conspiracy  to 
commit  any  one  of  a  number  of  offenses, 
but  these  do  not  in  terms  include  any  of 
the  offenses  specifically  prohibited  in  the 
earlier  [97]  portion.  This,  as  it  seems 
to  me,  is  significant.  Section  37  of 
the  Criminal  Code  (Act  of  March  4, 
1909,  chap.  321,  35  Stat,  at  L.  1088, 
1096,  Comp.  Stat.  S§  10,165,  10,201,  7 
Fed.  Stat.  Anno.  2d  ed.  pp.  396,  534) 
makes  it  criminal  for  two  or  more  per- 
sons to  conspire  to  commit  any  offense 
against  the  United  States,  if  one  or 
more  of  them  do  •any  act  to  effect 
the  object  of  the  conspiracy.  Hence 
it  was  not  necessary  for  Congress  to 
declare  in  the  Lever  Act  that  a  con- 
spiracy to  commit  any  of  the  offenses 
defined  in  the  first  part  of  §  4  was  pun- 
ishable criminally.  But  it  proceeded  in 
the  latter  part  to  declare  that  a  conspir- 
acy to  do  any  one  of  certain  other  acts 
should  be  criminal.  It  seems  to  me  too 
plain  for  argument  that,  under  the  cir- 
cumstances, the  inclusion  in  that  part  of 
the  section  of  certain  acts  as  forming 
the  object  of  a  criminal  conspiracy 
amounts  to  a  legislative  declaration  that, 
in  the  absence  of  conspiracy,  those  acts 
are  not  int(?ndc<l  to  be  punished  criminal- 
ly. One  of  them  is  "to  exact  excessive 
prices  for  anv  necessaries." 

Still  further:  Sections  14  and  25  of 
the  original  act  (40  Stat,  at  L.  281,  284, 
Comp.  Stat.  §§  3115i  kk,  3115i  q.  Fed. 
Stat.  Anno.  Supp.  1918,  pp.  187,  191) 
specifically  deal  with  the  question  of 
official  price-fixing  of  certain  articles  of 
prime  necessity, — wheat,  coal,  and  coke, 
— and  furnish  additional  evidence  that, 
in  the  framing  of  this  act,  when  Con- 
gress had  price-fixing  in  mind  and  the 
regulation  of  "prices,"  it  employed  that 
simple  term,  and  that  it  did  not  refer 
to  prices  in  the  provision  of  §  4  upon 
which  the  indictment  in  this  case  rests. 

For  these  reasons,  I  regard  it  as  un- 
necessary to  pass  upon  the  question 
whether  that  provision  is  in  conflict  with 
the  Constitution  of  the  United  States. 

Mr.  Justice  Brandeis  concurs  in  this 
opinion. 
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et  al. 

(See  S.  C.  Reporter's  ed.  98,  09.) 

This  case  is  governed  by  the  decision  in 
United  States  v.  L.  Cohen  Grocery  Com- 
pany, ante,  516. 

[No.  357.] 

Argued  October  10  and  20,  1&20.     Decided 
February  28,  1921. 

APPEAL  from  the  District  Court  of 
the  United  States  for  the  District  of 
Colorado  to  review  a  decree  which  en- 
joined criminal  prosecutions  for  charg- 
ing excessive  prices  for  necessaries. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Solicitor  General  Frierson  argued  the 
cause   and   filed   a  brief  for   appellant: 

A  controversy  as  to  the  proper  con- 
struction of  a  criminal  statute  does  not 
authorize  an  injunction  against  prose- 
cutions under  that  statute. 

Jacob  Iloflfman  Brewing  Co.  v.  Mc- 
Elligott,  170  C.  C.  A.  487,  259  Fed.  525. 

The  exclusion  from  the  act  of  farm 
products  in  the  hands  of  the  producer 
is  not  an  arbitrary  and  unconstitutional 
classification. 

Lindsley  v.  Natural  Carbonic  Gas  Co. 
220  U.  S.  61,  78,  55  L.  ed.  369,  377,  31 
Sup.  Ct.  Rep.  337,  Ann.  Cas.  1912C,  160; 
Price  V.  Illinois,  238  U.  S.  446,  463,  59 
L.  ed.  1400,  1405,  35  Sup.  Ct.  Rep.  892; 
Central  Lumber  Co.  v.  South  Dakota, 
226  U.  S.  157,  160,  161,  57  L.  ed.  164, 
169,  170,  33  Sup.  Ct.  Rep.  66;  Mutual 
Loan  Co.  v.  Martell,  222  U.  S.  225,  235, 
56  L.  ed.  175,  179,  32  Sup.  Ct.  Rep.  74, 
Ann.  Cas.  1913B,  529;  German  Alliance 
Ins.  Co.  V.  Lewis,  233  U.  S.  389,  58  Ll 
ed.  1011,  L.R.A.1915C,  1189,  34  Sup.  Ct 
Rep.  612;  Carroll  v.  Greenwich  Ins.  Co. 
199  U.  S.  401,  411,  50  L.  ed.  246,  250, 
26  Sup.  Ct.  Rep.  66;  Ozan  Lumber  Co. 
V.  Union  County  Nat.  Bank,  207  U.  S. 
251,  52  L.  ed.  195,  28  Sup.  Ct.  Rep.  89; 
Heath  &  M.  Mfg.  Co.  v.  Worst,  207  U. 
S.  338,  354-356,  52  L.  ed.  236,  243,  244, 
28  Sup.  Ct.  Rep.  114;  International  Har- 

Note. — On  decisions  under  the  Lever 
Act — see  notes  to  Mossew  v.  United 
States,  11  A.L.R.  1265,  and  Standard 
Chemicals  &  M.  Corp.  v.  Waugh  Chemic- 
al Corp.  14  A.L.R.  1059. 

On  continuance  of  constitutional 
guaranties  during  war  or  insurrection—- 
see  note  to  West  Virginia  ez  rel.  Mayi 
V.  Brown,  45  L.R.A.(N.S.)  996. 
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Tester  Co.  T.  Missouri,  234  U.  S.  199, 
210,  68  L.  ed.  1276,  1281,  52  L.R.A. 
(N.S.)  525,  34  Sup.  Ct.  Rep.  859;  Mis- 
souri, K.  &  T.  R.  Co.  V.  May,  194 
U.  S.  267,  269,  48  L.  ed.  971,  972,  24 
Sup.  Ct.  Rep.  638;  Williams  v.  Arkan- 
sas, 217  U.  S.  79,  90,  54  L.  ed.  673,  677, 

30  Sup.  Ct.  Rep.  493,  18  Ann.  Cas.  865; 
Watson  V.  Maryland,  218  U.  S.  173,  179, 
54  L.  ed.  987,  990,  30  Sup.  Ct.  Rep.  644; 
Western  U.  Teleg.  Co.  v.  Commercial 
Mill.  Co.  218  U.  S.  406,  54  L.  ed.  1088, 
36  L.R.A.(N.S.)  220,  31  Sup.  Ct.  Rep. 
59,  21  Ann.  Cas.  815;  Engel  v.  O'Malley, 
219  U.  S.  128,  55  L.  ed.  128,  31  Sup.  Ct. 
Rep.  190;  Provident  Inst,  for  Sav.  v. 
Malone,  221  U.  S.  660,  55  L.  ed.  899,  34 
L.R.A.(N.S.)  1129,  31  Sup.  Ct.  Rep. 
661;  Rast  v.  Van  Deman  &  L.  Co.  240 
U.  S.  342,  357,  358,  60  L.  ed.  679,  688, 
L.R.A.1917A,  421,  36  Sup.  Ct.  Rep.  370, 
Ann.  Cas.  191 7B,  455;  Quong  Wing  v. 
Kirkendall,  223  U.  S.  59,  56  L.  ed.  350, 
32  Sup.  Ct.  Rep.  192;  Griffith  v.  Con- 
necticut, 218  U.  S.  563,  54  L.  ed.  1151, 

31  Sup.  Ct.  Rep.  132;  Barrett  v.  In- 
diana, 229  U.  S.  26,  57  L.  ed.  1050,  33 
Sup.  Ct.  Rep.  692;  Keokee  Consol.  Coke 
Co.  V.  Taylor,  234  U.  S.  224,  227,  58 
L.  ed.  1288,  1290,  34  Sup.  Ct.  Rep.  856; 
New  York  C.  R.  Co.  v.  White,  243  U. 
S.  188,  208,  61  L.  ed.  667,  677,  L.R.A. 
1917D,  1,  37  Sup.  Ct.  Rep.  247,  Ann. 
Cas.  1917D,  629,  13  N.  C.  C.  A.  943; 
American  Sugar  Ref.  Co.  v.  Louisiana, 
179  U.  S.  89,  95,  45  L.  ed.  102,  105,  21 
Sup.  Ct.  Rep.  43;  St.  John  v.  New  York, 
201  U.  S.  633,  50  L.  ed.  896,  26  Sup.  Ct. 
Rep.  554,  5  Ann.  Cas.  909. 

In  the  ordinary  acceptation  of  the 
word,  a  dealer  is  one  who  both  buys 
and  sells,  and  is  thus  to  be  distinguished 
from  one  who  manufactures  or  produces, 
and  sells  only  his  own  product. 

1  Words  &  Phrases,  pp.  1222,  1223; 
13  Cyc.  286. 

Messrs.  Charles  E.  Hughes  and  Clay- 
ton 0.  Dorsey  argued  the  cause,  and, 
with  Mr.  Gerald  Hughes,  filed  a  brief 
for  appellees: 

Where  a  statute  is  susceptible  of  two 
constructions,  by  one  of  which  grave  and 
doubtful  constitutional  questions  arise, 
and  by  the  other  of  which  such  questions 
are  avoided,  the  duty  of  the  court  is 
to  adopt  the  latter. 

United  States  ex  rel.  Atty.  Gen.  v. 
Delaware  &  H.  Co.  213  U.  S.  366,  408, 
53  L.  ed.  836,  849,  29  Sup.  Ct.  Rep.  527 ; 
Union  P.  R.  Co.  v.  Laramie  Stock  Yards 
Co.  231  U.  S.  190,  200,  58  L.  ed.  179, 
183,  34  Sup.  Ct.  Rep.  101;  Union  P.  R. 
Co.  V.  Snow,  231  U.  S.  204,  212,  213, 
•5  Ii.  ed. 


58  L.  ed.  184, 188,  189,  34  Sup.  Ct.  Rep. 
104;  Harriman  v.  Interstate  Commerce 
Commission,  211  U.  S.  407,  53  L.  ed. 
253,  29  Sup.  Ct.  Rep.  115. 

No  treaty  was  necessary  to  terminate 
the  war  with  Germany.  It  ended  with 
the  signing  of  the  armistice,  which  was 
in  effect  a  complete  capitulation,  and 
with  the  total  destruction  of  the  Im- 
perial German  Government,  against 
which  alone  we  had  been  at  war. 

2  Oppenheim,  Int.  Law,  p.  322;  Phil- 
lipsou.  Termination  of  War  &  Treaties 
of  Peace,  p.  3;  7  Moore,  Int.  Law,  p. 
336. 

The  power  which  Congress,  in  the  en- 
actment of  the  statute  here  in  question, 
attempted  to  exert,  is  not  a  war  power 
specifically  granted,  nor  is  the  statute 
a  law  necessary  and  proper  for  carrying 
into  execution  any  such  power. 

McCulloch  V.  Maryland,  4  Wheat.  316, 
421,  4  L.  ed.  579,  60*5 ;  Hepburn  v.  Gris- 
wold,  8  Wall.  603,  614,  19  L.  ed.  513, 
523;  Broderick  v.  Magraw  (McGlynn  v. 
Magraw)  8  Wall.  639,  19  L.  ed.  531;  Re 
Rapier,  143  U.  S.  110,  133,  36  L.  ed.  93, 
102,  12  Sup.  Ct.  Rep.  374;  Kansas  v. 
Colorado,  206  U.  S.  46,  47,  51  L.  ed.  956, 
958,  27  Sup.  Ct.  Rep.  055 ;  Legal  Tender 
Cases,  12  Wall.  457,  543,  20  L.  ed.  287, 
309;  Thompson  v.  Union  P.  R.  Co.  9  Wall. 
579,  588,  19  L.  ed.  792,  797;  Cherokee 
Nation  v.  Southern  Kansas  R.  Co.  135 
U.  S.  641,  657,  34  L.  ed.  295,  302,  10 
Sup.  Ct.  Rep.  965;  Employers'  Liability 
Cases  (Howard  v.  Illinois  C.  R.  Co.) 
207  U.  S.  463,  52  L.  ed.  297,  28  Sup.  Ct. 
Rep.  141;  Second  Employers'  Liability 
Case%  (Mondou  v.  New  York,  N.  H.  & 
H.  R.  Co.)  223  U.  S.  1,  48,  56  L.  ed. 
327,  344,  38  L.R.A. (N.S.)  44,  32  Sup. 
Ct.  Rep.  169,  1  N.  C.  C.  A.  875;  United 
States  V.  Spokane  Dry  Goods  Co.  264 
Fed.  209;  Jacob  Ruppert  v.  Caflfey,  251 
U.  S.  264,  64  L.  ed.  260,  40  Sup.  Ct. 
Rep.  141. 

The  war  powers  of  Congress  and  of 
every  other  department  and  agency  of 
the  Federal  government  are,  like  its 
other  powers,  subject  to  the  applicable 
limitations  imposed  by  other  provisions 
of  the  Constitution. 

Ex  parte  Milligan,  4  Wall.  2,  120,  125, 
18  L.  ed.  281,  294,  297;  Hamilton  v. 
Kentucky  Distilleries  &  Warehouse  Co. 
251  U.  S.  146,  156,  64  L.  ed.  194,  198,  40 
Sup.  Ct.  Rep.  106;  Jacob  Ruppert  v. 
Caffey,  251  U.  S.  264,  64  L.  ed.  200,  40 
Sup.  Ct.  Rep.  141. 

The  act  here  in  question  is  invalid 
and  unconstitutional  because  it  fails  to 
define   with    the    requisite   certainty   the 

5^& 


SUPREME  OOUBT  OF  THE  UNITED  STATSa 


Oct.  Tbbx, 


offense  thereby  denounced.  It  there- 
fore conflicts  with  articles  V.  and  VI.  of 
the  Amendments  to  the  Constitation,  in 
that  it  operates  to  deprive  persons  pro- 
tected by  the  Constitution  of  their  lib- 
erty and  their  property  without  due 
process  of  law^  and  ignores  the  constitu- 
tional right  of  the  accused  to  be  in- 
formed of  the  nature  and  cause  of  the 
accusation. 

United  States  v.  L.  Cohen  Grocery 
Co.  264  Fed.  218;  Detroit  Creamery  Co. 
V.  Kinnane,  264  Fed.  845;  United  States 
V.  People's  Fuel  &  Feed  Co.  271  Fed. 
790;  Lamborn  v.  McAvoy,  265  Fed.  944; 
Tozer  v.  United  States,  4  Inters.  Com. 
Rep.  245,  52  Fed.  917;  The  Enterprise, 
1  Paine,  32.  Fed.  Cas.  No.  4,499;  United 
States  V.  Sharp,  Pet.  C.  C.  118,  Fed. 
Cas.  No.  16,264;  United  States  v.  Reese, 
92  U.  S.  214,  219,  23  L.  ed.  563,  565; 
United  States  v.  Brewer,  139  U.  S.  278, 
288,  35  L.  ed.  190,  193, 11  Sup.  Ct.  Rep. 
538;  Todd  v.  United  States,  158  U.  S. 
278,  282,  39  L.  ed.  982,  983,  15  Sup.  Ct. 
Rep.  889;  James  v.  Bowman,  190  U.  S. 
127,  142,  47  L.  ed.  979,  983,  23  Sup. 
Ct.  Rep.  678;  Missouri  P.  R.  Co.  v.  Ne- 
braska, 217  U.  S.  196,  54  L.  ed.  727,  30 
Sup.  Ct.  Rep.  461,  18  Ann.  Cas.  989; 
Chicago,  M.  &  St.  P.  R.  Co.  v.  Polt, 
232  U.  S.  165,  58  L.  ed.  554,  34  Sup.  Ct. 
Rep.  301;  International  Harvester  Co. 
V.  Kentucky,  234  U.  S.  216,  58  L.  ed. 
1284,  34  Sup.  Ct.  Rep.  853;  Collins  v. 
Kentucky,  234  U.  S.  634,  58  L.  ed.  1510, 
34  Sup.  Ct.  Rep.  924;  American  Seeding 
Mach.  Co.  V.  Kentucky,  236  U.  S.  660, 
59  L.  ed.  773,  35  Sup.  Ct.  Rep.  456; 
United  States  v.  Pennsylvania  R,  Co. 
242  U.  S.  208,  61  L.  ed.  251,  37  Sup. 
Ct.  Rep.  95;  Louisville  &  N.  R.  Co.  v. 
Railway  Commission,  19  Fed.  679; 
United  States  v.  Louisville  &  N.  R.  Co. 
176  Fed.  942;  Louisville  &  N.  R.  Co. 
V.  Com.  99  Ky.  132,  33  L.R.A.  209,  59 
Am.  St.  Rep.  457,  35  S.  W.  129;  United 
States  V.  Capitol  Traction  Co.  34  App. 
D.  C.  592,  19  Ann.  Cas.  68;  Czarra  v. 
Medical  Supers.  24  App.  D.  C.  251;  8 
R.  C.  L.  p.  58,  §  8. 

The  statute  in  question  is  arbitrary 
class  legislation,  and  therefore  does  not 
afford  the  due  process  of  law  guaranteed 
by  the  5th  Amendment. 

United  States  v.  Armstrong,  265  Fed. 

683;  Connolly  v.  Union  Sewer  Pipe  Co. 

184  U.  S.  540,  46  L.  ed.  679,  22  Sup.  Ct. 

Rep.  431;   International  Harvester  Co. 

v.  Missouri,  234  U.  S.  199,  215,  58  L. 

ed.  1276,  1284,  52  L.R.A.(N.S.)  525,  34 

Sup.  Ct.  Rep.  859;  Brushaber  v.  Union 

P.  R.  Co.  240  U.  S.  1,  60  L.  ed.  493, 
SMS 


L.R.A.1917D,  414,  36  Sup.  Ct.  Rep.  236, 
Ann.  Cas.  1917B,  713;  Caldwell  v.  Texas, 
137  U.  S.  692,  697,  34  L.  ed.  816,  818,  U 
Sup.  Ct.  Rep.  224;  Giozza  v.  Tieman, 
148  U.  S.  657,  662,  37  L.  ed.  599,  602, 
13  Sup.  Ct.  Rep.  721;  Davidson  v.  New 
Orleans,  96  U.  S.  101,  24  L.  ed.  618; 
Missouri  P.  R.  Co.  v.  Humes,  115  U.  S. 
512,  519,  29  L.  ed.  463,  465,  6  Sup.  Ct. 
Rep.  110;  Bank  of  Columbia  v.  Okely, 

4  Wheat.  235,  244,  4  L.  ed.  559,  561,  5 
Enc.  U.  S.  Sup.  Ct.  Rep.  514;  6  R.  C.  L. 
372,  §  367;  McGehee,  Due  Process  of 
Law,  p.  60;  Wilson  v.  McDonnell,  265 
Fed.  432;  Lappin  v.  District  of  Colum- 
bia, 22  App.  D.  C.  68;  Moses  v.  United 
States,  16  App.  D.  C.  428,  50  L.R.A. 
532;  United  States  ex  reL  Kerr  v.  Ross, 

5  App.  D.  C.  241;  Curry  v.  District  of 
Columbia,  14  App.  D.  C.  423;  Stouten- 
burgh  V.  Frazier,  16  App.  D.  C.  229, 
48  L.R.A.  220;  Terminal  Taxicab  Co.  v. 
Harding,  43  App.  D.  C.  120,  241  U.  S. 
252,  60  L.  ed.  984,  36  Sup.  Ct  Rep. 
583,  P.U.R.1916D,  765,  Ann.  Cas.  1916D, 
765;  Re  Lowrie,  8  Colo.  499,  54  Am. 
Rep.  558,  9  Pac.  489;  Sears  v.  Cottrell, 
5  Mich.  251;  Millett  v.  People,  117  lU. 
294,  57  Am.  Rep.  869,  7  N.  E.  631; 
Vanzant  v.  Waddel,  2  Yerg.  260;  Strat- 
ton  Claimants  v.  Morris  Claimants 
(Dibreil  v.  Lanier)  89  Tenn.  497,  12 
L.R.A.  70,  15  S.  W.  87;  WiUoughby, 
Const,  pp.  873,  874. 

The  business  of  dealing  at  retail  in 
wearing  apparel  is  not  such  a  public 
business  as  will  justify  or  permit  gov- 
ernmental regulation  of  rates,  charges, 
or  prices  therein. 

United  States  v.  United  States  Steel 
Corp.  251  U.  S.  417,  64  L.  ed.  343,  8 
A.L.R.  1121,  40  Sup.  Ct.  Rep.  293; 
Slaughter-House  Cases,  16  Wall.  36,  127, 
21  L.  ed.  394,  425;  Hirsh  v.  Block,  — 
App.  D.  C.  — ,  11  A.L.R.  1238,  267  Fed. 
614;  A.  M.  Holter  Hardware  Co.  v. 
Boyle,  263  Fed.  134;  Cooley,  Const.  Lim. 
6th  ed.  p.  736;  Budd  v.  New  York,  143 
U.  S.  517,  36  L.  ed.  247,  4  Inters.  Com. 
Rep.  45,  12  Sup.  Ct.  Rep.  468;  Lochner 
V.  New  York,  198  U.  S.  45,  49  L^  ed.  937, 
25  Sup.  Ct.  Rep.  539,  3  Ann.  Cas.  1133; 
Adair  v.  United  States,  208  U.  S.  161, 
52  L.  ed.  436,  28  Sup.  Ct.  Rep.  277,  13 
Ann.  Cas.  764;  Coppage  v.  Kansas,  236 
U.  S.  1,  59  L.  ed.  441,  L.R.A.1915C,  960, 
35  Sup.  Ct.  Rep.  240;  Terminal  Taxicab 
Co.  V.  Kutz,  241  U.  S.  252,  256,  60  L. 
ed.  984,  987,  P.U.R.1916D,  972,  36  Sap. 
Ct.  Rep.  583,  Ann.  Cas.  1916D,  765; 
Federal  Trade  Commission  v.  Grata,  2SS 
U.  S.  421,  64  L.  ed.  993,  40  Sup.  Ct  Rail. 
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The    construction    placed    upon    this       Messrs.  William  A.  Glasgow,  Jr.,  and 

statute  by  the  Department  of  Justice,  Louis  0.  Van  Doren  filed  a  brief  as  amiei 

'and  the  enforcement  thereof  as  so  con-  curie  :^ 

strued,   necessarily   operates    to    deprive       Section  4  of  the  Act  of  Augnist  10, 

the  merchants  of  their  property  without  1917,  as  amended  by  the  Act  of  October 

due   process  of  law,  in   that   they   are  22,   1919,   is   unconstitutional   and   void, 

thereby  denied   the   right   to   have   the  in  that  it  fails  to  inform  the  accused  of 

benefit  of  increments  in  value  as  to  the  the  nature  and  cause  of  the  accusation, 
articles  in  their  stocks   while  held  by       United   States  v.  Brewer,  139  U.  S. 

them  in  private  ownership.  278,  288,  35  L.  ed.  190,  193,  11  Sup.  Ct. 

Den  ex  dem.  Murray  v.  Iloboken  Land  Rep.  538;   United   States   v.  Reese,  92 

k  Improv.   Co.   18   How.   272,   276,   15  U.  S.  214,  220,  23  L.  ed.  563,  566;  Chi- 

L.  ed.  372,  374;  Yick  Wo  v.  Hopkins,  cago  &  N.  W.  R.  Co.  v.  Dey,  1  L.R.A. 

118  U.  S.  357,  373,  30  L.  ed.  222,  227,  744,  2  Inters.  Com.  Rep.  325,  35  Fed. 

6  Sup.  Ct.  Rep.  1064;  Raymond  v.  Chi-  866;  Tozer  v.  United  States,  4  Inters, 

cago  Union  Traction  Co.  207  U.  S.  20,  Com.  Rep.  245,  52  Fed.  917;  Louisville 

52  L.  ed.  78,  28  Sup.  Ct.  Rep.  7,  12  ft  N.  R.  Co,  v.  Com.  99  Ky.  132,  33 
Ann.  Cas.  757;  Home  Teleph.  ft  Teleg.  L.R.A.  209,  59  Am.  St.  Rep.  457,  35 
Co.  v.  Los  Angeles,  227  U.  S.  278,  287,  S.  W.  129;  Louisville  ft  N.  R.  Co.  v. 
57  L.  ed.  510,  515,  33  Sup.  Ct.  Rep.  312;  Railroad  Commission,  19  Fed.  679;  Rail- 
Cuyahoga  River  Power  Co.  v.  Akron,  road  Commission  Cases,  116  U.  S.  307, 
240  U.  S.  462,  60  L.  ed.  743,  36  Sup.  Ct.  336,  29  L.  ed.  636,  646,  6  Sup.  Ct.  Rep. 
Rep.  402;  Green  v.  Louisville  &  Interur-  334,  388,  1191;  International  Harvester 
ban  R.  Co.  244  U.  S.  499,  507,  61  Co.  v.  Kentucky,  234  U.  S.  216,  58  L. 
L.  ed.  1280,  1285,  37  Sup.  Ct.  Rep.  673,  ed.  1284,  34  Sup.  Ct.  Rep.  853;  American 
Ann.  Cas.  1917E,  88;  Chicago  ft  N.  W.  Seeding  Mach.  Co.  v.  Kentucky,  236  U. 
R.  Co.  V.  Dev,  1  L.R.A.  744,  2  Inters.  S.  660,  59  L.  ed.  773,  35  Sup.  Ct.  Rep. 
Com.  Rep.  325,  35  Fed.  866;  Reagan  v.  456;  Fox  v.  Washington,  236  U.  S.  273, 
Farmers  Loan  ft  T.  Co.  154  U.  S.  362,  59  L.  ed.  573,  35  Sup.  Ct.  Rep.  383; 
409,  38  L.  ed.  1014,  1027,  4  Inters.  Com.  Waters-Pierce  Oil  Co.  v.  Texas,  212  U. 
Rep.  560,  14  Sup.  Ct.  Rep.  1047;  Wilcox  S.  86,  53  L.  ed.  417,  29  Sup.  Ct.  Rep. 
v.  Consolidated  Gas  Co.  212  U.  S.  19,  52,  220;   United   States  v.  Armstrong,  265 

53  L.  ed.  382,  399,  48  L.R.A.(N.S.)  1134,  Fed.  683. 

29  Sup.  Ct.  Rep.  192, 15  Ann.  Cas.  1034;       When  the  Constitution  declares  that 

Minnesota     Rate     Cases     (Simpson     v.  it  is  essential  to  the  creation  of  crime  by 

Shepard)  230  U.  S.  352,  454,  57  L.  ed.  statute   that   the   nature   and   cause   of 

1611,    1563,   48   L.R.A.(N.S.)    1151,   33  the  offense  shall  be  clearly  stated,  this 

Sup.  Ct.  Rep.  729,  Ann.  Cas.  1916A,  18;  constitutional    safeguard    is    always    in 

Monongahela  Nav.  Co.  v.  United  States,  force,  and  just  as  much  in  time  of  war 

148  U.  S.  312,  325,  37  L.  ed.  463,  467,  13  as  in  time  of  peace. 
Sup.    Ct.   Rep.   622;    Mississippi    ft   R,        Ex  parte  Milligan,  4  Wall.  120,  121, 

River  Boom  Co.  v.  Patterson,  98  U.  S.  ig  l.  ed.  294,  295;  Hamilton  v.  Ken- 

403,  ^5,  410,  25  L    ed    206,  207,  209;  tucky  Distilleries  ft  Warehouse  Co.  251 

United  States  v    Chandl^er-Dunbar  Wa-  ^    g    ^^g    ^gg    g^  L.  ed.  194,  199,  40 

ter  Power  Co.  229  U.  S.  53,  76,  57  L.  «„„   p.  t^'  ^  V^^  '        ' 

ed.  1063,  1080  33  Sup.  Ct.  Rep.  667  "^"C  Act  ^  of    August    10,    1917,    as 

A  penal   ^/^^^^^^   ;,\*,^^  ^jf  J^^^^^^^  amended    by    the    Act    of    October    22, 

strictly    m    favor   of    the    one    against  ^nm-  *i.*-       i-     au*aj 

whom  the  penalty  is  sought  to  be  en-  1^19,  is  unconstitutional,  in  that  it  de- 

forced.    In  the  construction  of  a  penal  P^^ves  citizens  of  the  equal  protection 

stetute  it  is  well  settled  also  that  all  oi  ^^e  law,  and  undertakes  to  depnve  a 

reasonable  doubts  concerning  its  mean-  person  of  liberty  or  property  without 

ing  ought  to  operate  in  favor  of  the  re-  due  process  of  law. 
spondent.  Connolly  v.  Union  Sewer  Pipe  Co.  184 

Harrison  v.  Vose,  9  How.  372,  378,  13  U.  S.  540,  46  L.  ed.  679,  22  Sup.  Ct.  Rep. 

L  ed.  179, 182;  Tiffany  v.  National  Bank,  431;   United   States  v.   Armstrong,   265 

18  Wall.  409,  410,  21  L.  ed.  862,  863;  Fed.  683. 

Bolles  V.  Outing  Co.  175  U.  S.  262,  265,        „  ^.,,.       rk  n  ♦u  •     ri«   •„    : 

44  L.  ed.  156,  157,  20  Sup.  Ct.  Rep.  94  ^  ^f  ^^f"  William  D  Guthrie,  Benjamin 

United  States  v.  Wiltbe^er,  5  Wheat.  F-    Spellman,   and   Bernard   Hershkopf 

76,  95,  6  L.  ed.  37,  43;  Northern  Securi-  also  ^^^  ^  '^nei  as  amici  curia, 
tics  Co.  V.  United  States,  193  U.  S.  197,       For  their  contentions  see  their  brief 

358,  48  L.  ed.  679,  709,  24  Sup.  Ct.  Rep.  as  reported  in  United  States  v.  L.  Cohen 

436.  Grocery  Co.  ante,  516. 
«5  ii.  ed.  ^^"^ 
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Mr.  Chief  Justice  White  delivered  the 
opinion  of  the  court: 

Various  dealers  in  wearing  apparel  in 
the  city  of  Denver  filed  their  bill  to  en- 
join the  United  States  attorney  from  in- 
stituting prosecutions  against  them  un- 
der §  4  of  the  Lever  Act,  on  the  ground 
that  Congress  had  no  power  to  adopt 
tliat  section,  because  a  state  of  peace 
prevailed;  or,  if  a  state  of  war  existed, 
the  regulation  of  the  price  for  which 
wearing  apparel  should  be  sold  was  be- 
yond the  authority  of  Congress,  and,  for 
the  further  reason,  that  the  section  in 
question  was  void  for  repugnancy  to  the 
5th  and  6th  Amendments  to  the  Consti- 
tution because  of  its  vagueness,  want 
of  standard,  and  denial  of  the  equal 
protection  of  the  laws.  The  case  was  sub- 
mitted on  bill  and  answer,  and  the  stat- 
ute was  held  void  because  of  its  uncer- 
tainty and  want  of  standard,  and  its 
enforcement  was  enjoined. 

That  the  court  was  right  in  this  rul- 
ing, which  is  the  subject  now  before  us 
upon  direct  appeal  brought  by  the  gov- 
ernment, is  not  open,  in  view  of  the  de- 
cision this  day  in  the  L.  Cohen  Grocery 
Co.  Case  (255  U.  S.  81,  ante,  516,  14 
A.L.R.  1045,  41  Sup.  Ct.  Rep.  298),  and, 
for  the  reasons  stated  in  that  case,  it 
is  affirmed. 

Decree  affirmed. 

Mr.  Justice  Pitney  and  Mr.  Justice 
Brandeifl  concur  in  the  result. 

Mr.  Justice  Day  took  no  part  in  the 
consideration  or  decision  of  this  case. 


[.1001  R.  E.  KENNINGTON,  R.  E.  Ken- 
nington  Company,  and  Union  Depart- 
ment Store,  Plffs.  in  Err., 

v.    ~ 

A.   MITCHELL   PALMER,   Attorney   Gen- 
eral, et  al. 

(See  S.  C.  Reporter's  ed.  100,  101.) 


Note. — On  injunction  to  restrain 
prosecution  of  criminal  or  quasi  criminal 
nature — see  notes  to  Hall  v.  Dunn,  25 
L.R.A.(N.S.)  193;  Denton  v.- McDonald, 
34  L.R.A.(N.S.)  453;  Alexander  v. 
Klkins,  L.R.A.1916C,  263;  and  Dobbins 
V.  Los  Angeles,  49  L.  ed.  U.  S.  169. 

On  decisions  under  the  Lever  Act — 
see  notes  to  Mossew  v.  United  States,  11 
A.L.R.  1265,  and  Standard  Chemicals  & 
^r.  Corp.  V.  Waugh  Chemical  Corp.  14 
A.L.R.  1059. 

On  continuance  of  constitutional  guar- 
anties during  war  or  insurrection — see 
note  to  West  Virginia  ex  rel.  Mays  v. 
Brown,  45  L.R.A.(N.S.)  996. 
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Injunction  —  restraining  criminal  pro- 
ceedings. 

Averments  of  the  unconstitutional* 
ity,  under  U.  S.  Const.,  .5th  and  6th  Amend* 
ments,  of  certain  criminal  provisions  of  m 
Federal  statute,  if  well  founded,  justify 
equitable  relief  by  injunction  against  the 
enforcement  of  such  provisions. 
[For  other  caffes,  8e(>  Injunction,  I.  d.  In 
Digest  Sup.   Ct.  1908.] 

[No.  367.] 

Argued  October  19  and  20,  1920.     Decided 
February  28,  1921. 

APl'EAL  from  the  District  Court  of 
the  United  States  for  the  Southern 
District  of  Mississippi  to  review  a  decree 
which  dismissed  the  bill  in  a  suit  to  en- 
join the  enforcement  of  the  provisions  of 
the  Lever  Act,  making  it  a  criminal  of- 
fense to  charge  excessive  prices  for  nec- 
essaries. Reversed  and  remanded  for 
further  proceedings. 
The  facts  are  stated  in  the  opinion. 

Mr.  Gamer  Wynn  Green  argued  the 
cause,  and,  with  Mr.  Marcellus  Green, 
filed  a  brief  for  plaintiffs  in  error: 

As  a  court  of  equity,  the  district 
court  had  jurisdiction. 

Rhode  Island  v.  Palmer,  253  U.  S.  350, 
64  L.  ed.  946,  40  Sup.  Ct.  Rep.  486; 
Green  v.  Frazier,  253  U.  S.  233,  64  L. 
ed.  878,  40  Sup.  Ct.  Rep.  499 ;  Ft.  Smith 
&  W.  R.  Co.  V.  Mills,  253  U.  S.  206,  64 
L.  ed.  862,  40  Sup.  Ct.  Rep.  526;  Ham- 
mer  v.  Dagenhart,  247  U.  S.  251,  62  Ll 
ed.  1101,  3  A.L.R.  649,  38  Sup.  Ct.  Rep. 
529,  Ann.  Cas.  1918E,  724;  Wilson  v. 
New,  243  U.  S.  332,  61  L.  ed.  755,  L.R.A. 
1917E,  938,  37  Sup.  Ct.  Rep.  298,  Ann. 
Cas.  1918A,  1024;  Ex  parte  Young,  209 
U.  S.  159,  52  L.  ed.  728,  13  L.R.A.(N.S.) 
932,  28  Sup.  Ct.  Rep.  441,  14  Ann.  Cas. 
764;  Gegiow  v.  Uhl,  239  U.  S.  3,  60  L. 
ed.  113,  36  Sup.  Ct.  Rep.  2;  Waite  v. 
Macy,  246  U.  S.  606,  62  L.  ed.  892,  38 
Sup.  Ct.  Rep.  395;  American  School  v.  • 
McAnnulty,  187  U.  S.  94,  47  L,  ed.  90, 
23  Sup.  Ct.  Rep.  33;  Morrill  v.  Jonea, 
106  U.  S.  466,  27  L.  ed.  267,  1  Sup.  Ct 
Rep.  423;  Bacon  v.  Rutland  R.  Co.  232 
U.  S.  134,  58  L.  ed.  538,  34  Sup.  Ct.  Rep. 
283;  Detroit  Creamery  Co.  v.  Kinnane, 
264  Fed.  851;  Santa' Fe  P.  R.  Co.  v. 
Lane,  244  U.  S.  492,  498,  61  L,  eld.  1275^ 
1280,  37  Sup.  Ct.  Rep.  714;  Philadelphia 
Co.  V.  Stimson,  223  U.  S.  605,  56  L.  ed. 
570,  32  Sup.  Ct.  Rep.  340;  Tniax  t. 
Raich,  239  U.  S.  .33,  60  L.  ed.  131,  L.RJL. 
1916D,  545,  36  Sup.  Ct.  Rep.  7,  Ann. 
Cas.  1917B,  283. 

The  right  to  fixation  of  prices  does  not 

exist  under  the  present  statute. 
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Interstate  Commerce  Commission  v. 
Cincinnati,  N.  O.  &  T.  P.  R.  Co.  167  U. 
S.  505,  42  L.  ed.  254,  17  Sup.  Ct.  Rep. 
896;  Cincinnati,  N.  0.  &  T.  P.  R.  Co. 
V.  Interstate  Coinmerce  Commission,  162 
U.  S.  184,  40  L.  ed.  935,  5  Inters.  Com. 
Rep.  405,  16  Sup.  Ct.  Rep.  666;  Inter- 
state Commerce  Commission  v.  Baird, 
194  U.  S.  42,  48  L.  ed.  868,  24  Sup.  Ct. 
Rep.  563;  Minneapolis  ICastern  R.  Co.  v. 
Minnesota,  134  U.  S.  467,  :}3  L.  ed.  985, 
3  Inters.  Com.  Rep.  224, 10  Sup.  Ct.  Rep. 
473 ;  Ohio  Vallev  Water  Co.  v.  Ben  Avon, 
253  U.  S.  287,  64  L.  ed.  908,  P.U.R.1920E, 
814,  40  Sup.  Ct.  Rep.  527;  Oklahoma 
Operating  Co.  v.  I^Ve,  252  U.  S.  331,  64 
L.  ed.  596,  40  Sup.  Ct.  Rep.  338;  Lake 
Erie  &  W.  R.  Co.  v.  State  Public  Utili- 
ties  Commission,  249  U.  S.  424,  63  L. 
ed.  687,  P.U.R.1919D,  459,  39  Sup.  Ct. 
Rep.  345;  Prentis  v.  Atlantic  Coast  Line 
Co.  211  U.  S.  210,  53  L.  ed.  150,  29 
Sup.  Ct.  Rep.  67;  Missouri  P.  R.  Co.  v. 
Tucker,  230  U.  S.  347,  57  L.  ed.  1510, 
33  Sup.  Ct.  Rep.  961;  United  States  v. 
American  Woolen  Co.  265  Fed.  404; 
Qegiow  V.  Uhl,  239  U.  S.  3,  60  L.  ed.  114, 
36  Sup.  Ct.  Rep.  2;  Qonzales  v.  Williams, 
192  U.  S.  1,  48  L.  ed.  317,  24  Sup.  Ct. 
Rep.  177;  Ft.  Smith  &  W.  R.  Co.  v. 
Mills,  253  U.  S.  206,  64  L.  ed.  862,  40 
Sup.  Ct.  Rep.  526;  Brooks-Scanlon  Co. 
V.  Railroad  Commission,  251  U.  S.  396, 

64  L.  ed.  323,  P.U.R.1920C,  579,  40  Sup. 
Ct.  Rep.  183;  Northern  P.  R.  Co.  v. 
North  Dakota,  236  U.  S.  585,  595,  604, 
59  L.  ed.  735,  L.R.A.1917F,  1148,  P.U.R. 
1915C,  277,  35  Sup.  Ct.  Rep.  429,  Ann. 
Cas.  1916A,  1;  Norfolk  &  W.  R.  Co.  v. 
Conlev,  236  U.  S.  605,  59  L.  ed.  745, 
P.U.R.1915C,  293,  35  Sup.  Ct.  Rep.  437. 

The  Lever  Law  is  unconstitutional,  es- 
pecially the  departmental  interpretation 
thereof  in  Mississippi,  because  violative 
of  the  5th  Amendment,  in — 

(1)  Taking  private  property  for  pri- 
vate use  without  due  compensation; 

(2)  Depriving  appellants  of  liberty 
and  property  without  due  process  of 
law. 

State  v.  Julow,  129  Mo.  163,  20  L.R.A. 
257,  50  Am.  St.  Rep.  443,  31  S.  W.  782; 
State  ex  rel.  Zillmer  v.  Kreutzberg,  114 
Wis.  530,  58  L.R.A.  748,  91  Am.  St.  Rep. 
934,  90  N.  W.  1100;  Vann  v.  Edwards, 
135  N.  C.  661,  67  L.R.A.  464,  47  S.  E.* 
784;  Wynehamcr  v.  People,  13  N.  Y. 
396;   Block  v.   Schwartz,  27  Utah,   387, 

65  L.R.A.  311,  101  Am.  St.  Rep.  971,  76 
Pac.  22,  1  Ann.  Cas.  550:  Allgever  v. 
Louisiana,  165  U.  S.  578,  41  L.  ed.  832, 
17  Sup.  Ct.  Rep.  427;  Adams  v.  Tanner, 
244  U.  S.  596,  61  L.  ed.  1343,  L.R.A. 
1917F,  1163,  37  Sup.  Ct*  Rep.  662,  Ann. 
«5  li.  ed. 


Cas.  1917D,  973;  Truax  v.  Raich,  239  U. 
S.  33,  60  L.  ed.  131,  L.R.A.1916D,  545, 
Ann.  Cas.  1917B,  283;  New  York  L.  Ins. 
Co.  V.  Dodge,  246  U.  S.  374,  62  L.  ed. 
780,  38  Sup.  Ct.  Rep.  337,  Ann.  Cas. 
1918E,  593;  United  States  v.  E.  C. 
Knight  Co.  156  U.  S.  1,  39  L.  ed.  325, 16 
Sup.  Ct.  Rep.  249 ;  Kidd  v.  Pearson,  128 
U.  S.  1,  32  L.  ed.  346,  2  Inters.  Com. 
Rep.  232.  9  Sup.  Ct.  Hep.  6;  McFarland 
v.  American  Sugar  Ref.  Co.  241  U.  S. 
79,  60  L.  ed.  899,  36  Sup.  Ct.  Rep.  498; 
United  States  v.  Trans-Missouri  Fi*eight 
Asso.  166  U.  S.  320,  41  L.  ed.  1020,  17 
Sup.  Ct.  Rep.  540;  Shaffer  v.  Carter,  252 
U.  S.  37,  64  L.  ed.  445,  40  Sup.  Ct.  Rep. 
221;  Hamilton  v.  Kentuckv  Distilleries 
&  Warehouse  Co.  251  U.  S.  146.  64  L. 
ed.  194,  40  Sup.  Ct.  Rep.  106;  Denver 
V.  Denver  Union  Water  Co.  246  U.  S. 
191,  62  L.  ed.  6C1,  P.U.R.1918C,  640,  38 
Sup.  Ct.  Rep.  278;  Des  Moines  Gas  Co. 
V.  Des  Moines,  238  U.  S.  153,  59  L.  ed. 
1244,  P.U.R.1915D,  577,  35  Sup.  Ct.  Rep. 
811;  Home  Teleph.  &  Teleg.  Co.  v.  Los 
Angeles,  227  U.  S.  278,  57  L.  ed.  510, 
33  Sup.  Ct.  Rep.  312;  Ex  parte  Milligan, 
4  Wall.  121-127,  18  L.  ed.  295-297; 
Monongahela  Nav.  Co.  v.  United  States, 
148  U.  S.  336,  37  L.  ed.  471,  13  Sup.  Ct. 
Rep.  622;  McCrary  v.  United  States,  195 
U.  S.  61,  49  L.  ed.  97,  24  Sup.  Ct.  Rep. 
769,  1  Ann.  Cas.  561;  United  States  v. 
Cress,  243  U.  S.  316,  61  L.  ed.  746,  37 
Sup.  Ct.  Rep.  380;  Hamilton  v.  Ken- 
tucky Distilleries  &  Warehouse  Co.  251 
U.  S.  146,  64  L.  ed.  194,  40  Sup.  Ct.  Rep. 
106;  Citizens'  Sav.  &  L.  Asso.  v.  Topeka, 
20  Wall.  662,  22  L.  ed.  461 ;  Cole  v.  La 
Grange,  113  U.  S.  1,  28  L.  ed.  896,  5  Sup. 
Ct.  Rep.  416;  Madisonville  Traction  Co. 
v.  St.  Bernard  Min.  Co.  196  U.  S.  252, 
49  L.  ed.  462,  25  Sup.  Ct.  Rep.  251; 
Green  v.  Frazier.  253  U.  S.  233,  64  L. 
ed.  878.  40  Sup.  Ct.  Rep.  499;  Fallbrook 
Irrig.  Dist.  v.  Bradley,  1C4  U.  S.  112, 
41  L.  ed.  369,  17  Sup.  Ct.  Rep.  56. 

The  Lever  Law  is  unconstitutional,  es- 
pecially the  departmental  construction 
thereof,  because  violative  of  the  funda- 
mental guaranties  vouchsafed  by  the  6th 
Amendment. 

Board  of  Trade  v.  Christie  Grain  & 
Stock  Co.  198  U.  S.  247,  49  L.  ed.  1031, 
25  Sup.  Ct.  Rep.  637;  Ohio  Valley  Water 
Co.  V.  Ben  Avon,  253  U.  S.  28*7,  64  L. 
ed.  908,  P.U.R.1920E,  814,  40  Sup.  Ct. 
Rep.  527;  Oklahoma  Operating  Co.  v. 
Love,  252  U.  S.  331,  64  L.  ed.  596,  40 
Sup.  Ct.  Rep.  338;  Lake  Erie  &  W.  R. 
Co.  V.  State  Public  Utilitv  Commission, 
249  U.  S.  424,  03  L.  ed.  687,  P.U.R. 
1919D,  459,  39  Sup.  Ct.  Rep.  345;  Prentis 
V.  Atlantic  Coast  Line  Co.  2U  U.  S.  210. 

84  ^%% 


SUPREME  COURT  OF  THE  UNITED  STATES. 


OOT.  Tbsm, 


53  L.  ed.  160,  29  Sup.  Ct.  Rep.  67;  Chi- 
cago, M.  &  St.  P.  R.  Co.  V.  Minnesota, 
134  U.  S.  418,  33  L.  ed.  970,  3  Inters. 
Com.  Rep.  209,  10  Sup.  Ct.  Rep.  462, 
702;  Missouri  v.  Chicago,  B.  &  Q.  R.  Co. 
241  U.  S.  538,  60  L.  ed.  1154,  36  Sup.  Ct. 
Rep.  715;  Wadley  Southern  R.  Co.  v. 
Georgia,  235  U.  S.  651,  59  L.  ed.  405, 
P.U.R.1915A,  106,  35  Sup.  Ct.  Rep.  214; 
Missouri  P.  R.  Co.  v.  Tucker,  230  U.  S. 
347,  57  L.  ed.  1509,  33  Sup.  Ct.  Rep.  961 ; 
Chicago,  M.  &  St.  P.  R.  Co.  v.  Minnesota, 
134  U.  S.  418,  33  L.  ed.  970,  3  Inters. 
Com.  Rep.  209,  10  Sup.  Ct.  Rep.  462, 
702. 

The  Lever  Law,  particularly  the  de- 
partmental construction  thereof,  is  un- 
constitutional, because  unauthorized  by 
the  war  power. 

Connolly  v.  Union  Sewer  Pipe  Co.  184 
U.  S.  540,  46  L.  ed.  679,  22  Sup.  Ct.  Rep. 
431;  Re  Egan,  5  Blatchf.  319,  Fed.  Cas. 
No.  4,303;  Hare,  American  Const.  Law, 
Lecture  XLII;  Smith  v.  Shaw,  12  Johns. 
267;  Ex  parte  Milligan,  4  Wall.  2,  118, 
18  L.  ed.  281,  293;  Bean  v.  Beckwith,  18 
Wall.  510,  21  L.  ed.  849;  MitcheU  v. 
Harmony,  13  How.  115,  14  L.  ed.  75; 
McLaughlin  v.  Green,  50  Miss.  453; 
Farmer  v.  Lewis,  1  Bush,  66,  89  Am.  Dec. 
610 ;  Com.  ex  rel.  Wadsworth  v.  Shortall, 
65  L.R.A.  193,  note;  Christian  County  Ct. 
V.  Rankin,  2  Du v.  502,  87  Am.  Deo.  505 ; 
State  ex  rel.  Mays  v.  Brown,  71  W.  Va. 
519,  45  L.R.A.(N.S.)  996,  77  S.  E.  243, 
Ann.  Cas.  1914C,  1;  Hamilton  v.  Ken- 
tucky Distilleries  &  Warehouse  Co.  251 
U.  S.  146,  64  L.  ed.  194,  40  Sup.  Ct. 
Rep.  106;  United  States  v.  Spokane  Dry 
Goods  Co.  264  Fed.  218;  Holter  Hard- 
ware Co.  V.  Boyle,  263  Fed.  137 ;  Halleck, 
Int.  Law,  845 ;  Prize  Cases,  2  Black,  666, 
17  L.  ed.  476;  The  Protector  (Freeborn 
V.  The  Protector)  12  Wall.  701,  20  L. 
ed.  464;  Vattel  Nations,  430;  Hamilton 
V.  McClaughry,  136  Fed.  449;  United 
States  V.  129  Packages,  Fed.  Cas.  No. 
15,941;  Hall,  Int.  Law,  6th  ed.  559;  Hal- 
leck, Int.  Law  &  Laws  of  War,  844. 

Mr.  William  H.  Watkins  also  filed  a 
brief  for  plaintiffs  in  error: 

The  Lever  Act  of  August  10,  1917,  as 
well  as  amendments  of  October  22, 1919, 
violated  the  5th  Amendment  to  the  Con- 
stitution of  the  United  States,  in  that 
private  property  is  taken  without  due 
compensation. 

Lochner  v.  New  York,  198  U.  S.  46,  49 
L.  ed.  937,  25  Sup.  Ct.  Rep.  539,  3  Ann. 
Cas.  1133;  Mitchell  v.  Harmony,  13  How. 
116,  14  L.  ed.  75;  United  States  v.  Rus- 
seU,  13  Wall.  623,  627,  629,  20  L.  ed. 
474-476;    Ex    parte   MiUigan,   4   Wall. 

121,  18  L.  ed.  295. 
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Upon  October  22,  1919,  at  the  date 
of  the  passage  of  the  amendments  to  the 
Lever  Act  complained  of,  and  at  the 
time  of  the  filing  of  the  original  bill  in 
this  case,  even  if  war  between  the  United 
States  and  Germany  technically  existed, 
the  purchase  and  sale  of  wearing  apparel 
bore  no  such  relation  thereto  as  justified 
governmental  interference  with  the  price 
thereof. 

1  Tiedeman,  State  &  Federal  Control 
of  Persons  &  Property,  f  96;  Munn  v. 
Illinois,  94  U.  S.  113,  24  L.  ed.  77; 
Hamilton  v.  Kentucky  Distilleries  & 
Warehouse  Co.  251  U.  S.  146,  64  L.  ed. 
194,  40  Sup.  Ct.  Rep.  106;  Raymond  v. 
Thomas,  91  U.  S.  712,  23  L.  ed.  434; 
Holter  Hardware  Co.  v.  Boyle,  263  Fed. 
134;  Adair  v.  United  States,  208  U.  S. 
161,  52  L.  ed.  436,  28  Sup.  Ct.  Rep.  277, 
13  Ann.  Cas.  764;  Hammer  v.  Dagen- 
hart,  247  U.  S.  251,  62  L.  ed.  1101,  3 
A.L.R.  649,  38  Sup.  Ct.  Rep.  529,  Ann. 
Cas.  1918E,  724. 

Section  4  of  the  Act  of  October  22, 
1919,  violates  the  6th  Amendment  to 
the  Constitution  of  the  United  States, 
in  that  the  citizen  is  not  informed  as  to 
the  nature  of  the  offense;  the  act  is  too 
vague  and  uncertain  to  form  the  basis 
of  a  criminal  prosecution. 

United  States  v.  Reese,  92  U.  S.  214, 
23  L.  ed.  563;  International  Harvester 
Co.  V.  Kentucky,  234  U.  S.  216,  58  L. 
ed.  1284,  34  Sup.  Ct.  Rep.  853;  Collins 
V.  Kentucky,  234  U.  S.  634,  58  L.  ed. 
1510,  34  Sup.  Ct.  Rep.  924;  Louisville 
&  N.  R.  Co.  V.  Railroad  Commission,  19 
Fed.  679;  Stone  v.  Farmers'  Loan  &  T. 
Co.  116  U.  S.  307,  29  L.  ed.  636,  6  Sup. 
Ct.  Rep.  334,  388,  1191;  Louisville  A 
N.  R.  Co.  V.  Com.  99  Ky.  132,  33  L.R.A. 
209,  59  Am.  St.  Rep.  457,  35  S.  W.  129; 
Waters-Pierce  Oil  Co.  v.  Texas,  212  U. 
S.  86,  53  L.  ed.  417,  29  Sup.  Ct.  Rep. 
220;  United  States  v.  Capital  Traction 
Co.  34  App.  D.  C.  592,  19  Ann.  Cas. 
68;  Stoutenburgh  v.  Frazier,  16  App.  D. 
C.  229,  48  L.R.A.  220;  State  v.  Gaster. 
45  La.  Ann.  636,  12  So.  739;  Augustine 
V.  State,  41  Tex.  Crim.  Rep.  59,  Uii  Am. 
St.  Rep.  765,  52  S.  W.  77;  Ex  parte 
Jackson,  45  Ark.  158;  United  States  v. 
L.  Cohen  Grocer  Co.  264  Fed.  218; 
Detroit  Creamery  Co.  v.  Kinnane,  264 
Fed.  845. 

The  act  is  unconstitutional  in  that 
certain  occupations  are  exempt  from  ite 
operation. 

Connolly  v.  Union  Sewer  Pipe  Co.  184 
U.  S.  540,  46  L.  ed.  679,  22  Sup.  Ct.  Rep. 
431. 

No  eriminal  proseention  ean  be  baaed 
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npon  the  act  by  Teason  of  the  failnre  of 
complain  ante  to  conform  to  the  prices 
fixed  by  the  fair-priee  commiBsiunerB. 
A  mere  departmental  mling,  order,  or 
regulation  cannot  be  made  the  basis  of 
a  criminal  prosecntion,  unless  expressly 
so  provided  by  statute. 

United  States  v.  Eaton,  144  D.  8.  677, 
36  L.  ed.  591,  12  Sup.  Ct.  Rep.  764; 
United  States  v.  Kaid,  116  Fed.  650. 

Solicitor  Qeneral  FrlersOB  argued  the 
cause  and  filed  a  brief  for  defendants  in 

The  Lever  Act,  as  amended,  does  not 
take  private  property  within  the  mean- 
ing of  the  constitotional  provision 
against  taking  such  property  without 
dne  compensation. 

Munn  V.  Illinois,  94  U.  S.  113,  124,  24 
L.  ed.  77,  83;  Hamilton  v.  Kentucky 
Distilleries  &  Warehouse  Co.  251  U.  S. 
146,  64  h.  ed.  194,  40  Sup.  Ct.  Rep.  106; 
Jacob  Ruppert  v.  Caffey,  251  U.  S.  264, 
64  L.  ed.  260,  40  Sup.  Ct.  Rep.  141. 

When  the  Act  of  October  22, 1919,  was 
passed,  Congress  was  in  full  possession 
of  its  war  powers. 

Hamilton  v.  Keotucky  Distilleries  & 
Warehouse  Co.  251  U.  S.  146,  163.  64 
L.  ed.  194,  202,  40  Sup.  Ct.  Etep.  106; 
Jacob  Ruppert  v.  Caffey,  251  U.  S.  264. 
281,  282,  64  L.  ed.  260,  266,  267,  40  Sup 
Ct.  Rep.  141. 

Mr.  Chief  Justice  White  delivered  the 
opinion  of  the  court: 

The  appellants,  dealers  in  wearing  ap- 
parel in  the  city  of  Jackson,  Mississippi, 
filed  their  bill  in  the  court  below  against 
the  attorney  general  and  subordinates 
ehai^d  by  him  with  administrative  du' 
ties  under  g  4  of  the  Lever  [101]  Act, 
to  enjoin  the  enforcement  against  them 
of  provisions  of  that  section.  Their  right 
to  relief  was  based  upon  averments  as  to 
the  unconstitutionality  of  the  assailed 
provisions  of  the  section,  not  only  in 
sabstance  npon  the  contentions  which 
we  have  this  day  considered  and  dis- 
posed of  in  the  L.  Cohen  Grocery  Co. 
Case  (255  U.  S.  81,  ante,  516,  14  A.L.R. 
1045,  41  Sup.  Ct.  Rep.  298),  but  upon 
other  grounds  as  welt. 

Without  passing  upon  the  question  of 
constitutionality,  the  court  dismissed  the 
bill  for  the  reason  that  the  complainants 
had  an  adequate  remedy  at  law,  and  the 
eorrectness  of  the  decree  of  dismissal  is 
the  question  now  before  us  on  direct  ap- 
peal. 

As  it  is  no  longer  open  to  deny  that 
the  averments  of  unconstitutionality 
which  were  relied  upon,  if  well  founded, 
jutififld  equitable  t^ief  under  the  bill,* 


and  because  the  opinion  in  the  Cohen 
Case  has  conclusively  settled  that  they 
were  well  founded,  it  follows  that  the 
court  below  was  wrong,  and  its  decree 
must  he  and  it  is  reversed,  and  the  ease 
remanded  for  further  proceedings  in  OOD- 
formity  with  this  opinion. 
It  is  so  ordered. 


DETROIT  CREAMERY  COMPANY  t 
(No,  376.) 


BEN.  B.  8WARTZ.     (No.  377.) 


JACOB  M.  SMITH.     (No.  378.) 

(See  S.  C.  Reporter's  ed.  102-104.) 

These  cases  are  governed  by  the  decieion 
in  United  States  v.  L.  Cohen  Grocery  Com- 
pany, ante,  616. 

(Nos.  376,  377,  and  3TS.1 


Note. — On  decisions  under  the  Lever 
Act —  see  notes  to  Moasew  v.  United 
States,  11  A.L.R.  1265,  and  Standard 
Chemicals  &  M.  Corp.  v.  Waugh  Chemic- 
al Corp.  14  A.L.B.  1059. 

On  continuance  of  constitutional  guar- 
anties during  war  or  insurrection — see 
note  to  West  Virginia  ex  rel.  Mays  v. 
Brown,  45  L.E.A.(N.S.)  996. 

»  Wilson  V.  New,  243  U.  S.~332,  61  L.  ed. 
755,  L.RA.1917E,  938,  37  Sup.  Ct.  Rep. 
Z9S;  Adama  v.  Tanner,  244  U.  8.  600,  61 
L.  ed.  1336,  L.H.A.1917F,  1163,  37  Sup.  Ct. 
Rep.  682,  Ann.  Cag.  1917D,  973;  Hammer  v. 
Uagenhart,  247  U.  S.  251.  62  L.  ed.  1101,  3 
A.L.R.  640,  38  Sup.  Ct.  Rep.  620,  Ann.  Caa. 
leiBE,  724;  Hamilton  v.  Kentucky  Dis- 
tilleriea  k  Warehouse  Co.  261  U.  S.  146,  64 
L.  ed.  194,  40  Sup.  Ct.  Rep.  lOS;  Jacob 
Ruppert  V.  Caffey,  251  U.  S.  264,  64  L.  ed. 
ZOO,  40  Sup.  Ct.  Rep.  141;  Ft.  Smith  A  W. 
R.  Co.  T.  Mills,  253  U.  S.  206,  «4  L.  ed.  B62, 
to  Sup.  Ct.  Rep.  626. 
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SUPREME  COURT  OF  THE  UNITED  STAINS. 


Oct.  Twmm, 


APPEAL  from  the  District  Court  of 
the  United  States  for  the  Eastern 
District  of  Michigan  to  review  a  decree 
which  enjoined  criminal  prosecutions  for 
charging  excessive  prices  for  necessaries. 
Affirmed.    Also 

TWO  WRITS  of  Error  to  the  District 
Court  of  the  United  States  for  the 
Eastern  District  of  Michigan  to  review 
judgments  quashing  indictments  for 
charging  excessive  prices  for  necessaries. 
Affirmed. 

See  same  case  below,  264  Fed.  845. 
The  facts  are  stated  in  the  opinion. 

Solicitor  General  Frierson  argued  the 
cause  and  filed  a  brief  for  appellant 
and  plaintiffs  in  error. 

Mr.  Charles  E.  Hughes  argued  the 
cause,  and,  with  Mr.  William  L.  Car- 
penter, filed  a  brief  for  appellees  and 
defendants  in  error. 

Mr.  Chief  Justice  White  delivered  the 
opinion  of  the  court: 

In  the  first  of  the  above  cases  the 
Creamery  Company  and  others,  appel- 
lees, filed  their  bill  in  the  court  below 
[103]  against  the  United  States  attor- 
ney and  the  members  of  the  ''Federal 
Fair  Price  Committee"  for  an  injunc- 
tion to  restrain  prosecutions  against 
them  for  selling  milk  at  alleged  unjust 
and  unreasonable  rates  or  charges,  in 
violation  of  the  4th  section  of  the 
Lever  Act,  as  re-enacted  in  1919  [Oc- 
tober 22,  1919,  41  Stat,  at  L.  297, 
chap.  80],  on  the  ground,  among  others, 
that  the  section  was  repugnant  to  the 
Constitution  because  of  its  vagueness, 
and  because  it  failed  to  provide  a  | 
standard  of  criminality. 

The  United  States  attorney,  after 
challenging  in  his  answer  the  right  to 
restrain  the  performance  by  him  of  his 
official  duties,  admitted  that,  in  its  ad- 
visory capacity,  the  said  Price  Commit- 
tee had  fixed  what  it  had  deemed  to  he 
a  fair  price  for  the  sale  of  milk,  and 
that  he  intended,  in  the  discharge  of  his 
official  duty,  to  act  upon  such  advice  as 
the  basis  for  prosecutions  where  such 
price  was  exceeded,  and,  asserting  the 
constitutionality  of  the  section,  and  the 
'  want  of  merit  in  the  grounds  upon  which 
it  was  assailed,  prayed  the  dismissal  of 
the  bill. 

A  temporary  injunction  issued,  and 
the  case  having  been  submitted  on  the 
pleadings  without  proof,  the  court,  stat- 
ing that  the  sole  question  involved  was 
whether  the  provision  in  question  of  §  4 
of  the  Lever  Act  was  constitutional, 
decided  that  it  was  not,  because  of  its 
va^eneaa  and  uncertainty,  and  q£  the 


consequent  absence  from  it  of  all  stand- 
ard of  criminality.  The  enforcement  of 
said  provision  was  therefore  permanent- 
ly enjoined,  and,  upon  this  appeal,  the 
sole  issue  raised  by  the  government  is 
whether  the  court  erred  in  holding  the 
provision  of  the  statute  in  question  to 
be  void  for  repugnancy  to  the  Consti- 
tution. That  it  did  not  so  err  is  fully 
established  by  the  opinion  this  day  an- 
nounced in  the  L.  Cohen  Grocery  Case, 
No.  324  (255  U.  S.  81,  ante,  516,  14 
A.L.R.  1045,  41  Sup.  Ct.  Rep.  298),  and 
therefore  it  is  our  duty  to  affirm. 

The  two  other  cases,  Nos.  377  and  378, 
are  likewise  so  controlled.  Both  were 
indictments  for  selling  potatoes  [104] 
at  prices  which  were  alleged  to  be  unjust 
and  unreasonable,  in  violation  of  the  re- 
enacted  4th  section  of  the  Lever  Act, 
and  in  both  cases  the  indictments  were 
quashed  because  of  the  unconstitution- 
ality of  the  section,  upon  the  grounds 
stated  by  the  court  in  the  Creamery 
Case,  No.  376,  and  they  are  both  here  ai 
the  instance  of  the  government,  because 
of  alleged  reversible  error  committed  in 
so  doing.  It  follows,  for  the  reasons 
just  stated  and  those  expounded  in  the 
L.  Cohen  Grocery  Case,  that  the  action 
below  ^n  all  three  cases  must  be  and  the 
same  is  hereby  affirmed. 

Mr.  Justice  Pitney  and  Mr.  Justice 
Brandeis  concur  in  the  result. 

Mr.  Justice  Day  took  no  part  in  the 
consideration  or  decision  of  these  cases. 


C.  A.  WEED  &  COMPANY,  Appt., 

V. 

STEPHEN  T.  LOCKWOOD,  United  SUte» 

Attorney. 

(See  S.  C.  R^orter*8  ed.  104-106.) 

This  case  is  governed  by  the  decision  id 
United  States  v.  L.  Cohen  Grocery  Com- 
paDy,  ante,  516. 

[No.  407.] 

Argued  October  19  and  20,  1020.     Decided 
February  28,  1921. 

Note. — On  decisions  under  the  Lever 
Act — see  notes  to  Mossew  v.  United 
States,  11  A.L.R.  1265,  and  Standard 
Chemicals  &  M.  Corp.  v.  Waugh  Chemie- 
al  Corp.  14  A.L.R.  1059. 

On  continuance  of  constitutional  guar- 
anties during  war  or  insurrection — see 
note  to  West  Virginia  ex  rel.  Maya  t. 
Brown,  45  L.RJL(N.S.)  996. 
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APPEAL  from  the  District  Court  of  Com.  318;  Wilkinson  v.  Leland,  2  Pet. 

the  United  States  for  the  W^estern  627,  657,  7  L.  ed.  542,  563. 

District  of  New  York  to  review  a  decree  Section  4  of  the  Lever  Act  is  invalid 

which  dismissed  the* bill  in  a  suit  to  en-  in  that  it  deprives  dealers  in  wearing^ 

join  a  criminal  prosecution  for  charging  apparel  of  property  without  due  process 

«xeeftsive   prices    for    necessaries.      Re-  of  law  by  denying  to  them  the  equal 

Tened.  protection  of  the  laws. 

See  same  case  below,  264  Fed.  453.  Connolly  v.  Union  Sewer  Pipe  Co.  184 

The  facts  are  stated  in  the  opinion.  U.  S.  540,  46  L.  ed.  679,  22  Sup.  Ct.  Rep. 

Mr.   Simon  Fleischmann  argued   the  jf ,^;;  ^  oo^^f  ^°o^ 

caoiie,  and,  with  Messrs.  Edward  L.  Jel-  ^^""'l  j^\^,'  .^.v/fv  f  ^'rf\,^^V^ 

linek,   Martin   Clark,  James  0.  Moore,  ^f^.tl^f^^^:  ^flf'^k^^i^'tl 

and  John  W.  Ryan,  fUed  a  brief  for  ap-  ^^'j;^^^^^^^^  ll^il'l^p:  ^^'V'i^X 

^S*ctions  1  and  4  of  the  Lever  Act,  as  ^'^l^^  ^ J^'/oT "l .'\'  ^'  %^^'  ^^%V 

amended,  are  so  vague  and  indeftnite  as  ^Gehee    Due  Woc^^^^                       'S- 

to  be  violative  of  the  6th  Amendment  to  wmnn!f/K J^  r^n/f^^   aqt  £1'  n      u 

th«  Federal  Conatitution   and  are  there-  Willoughby,  Const,  pp.  837-844;  Brush- 

tbe  J^eaeral  constitution,  ana  are  mere  ^^^^  ^,   ^.^j^^  p  ^   ^^  24o  U.  S.  1,  24, 

T!lfI!lof;^noi   TTo^ncfn.  c^    ^    Va^  25,  60  L.  ed.  493,  504,  L.R.A.1917D,  414, 

tuK"ru"k"2ir58  L  ed.  l^:3i  fJ^P-  ct.  Rep.  236,  Ann.  Cas.  1917B. 

S^-vS^Huft'  I^'ermo!"  M  t J:  ^  -t  in  equity  with  a  decree  for  a 
O^Rep.  924;  United  States  v  BreweV.  Permanent  mjunet. on  aga.nst  the  United 
T90  fi  c  oTfLoaa  OK  T  ^A  lon  104  11  States  attorney  is  proper,  where  he  is 
139  U.  S.  278-288,  35  L.  ed.  190-193,  11  ...!.:__  to  enforcp  a  <.rimiii»l  Rtuhitp 
Sap.  ct.  Rep.  538:  Chicago  &  N.  W.  R.  *«*!""».  '"  enioree  a  cr  minal  statute 
a^y.  ^1.  '  f  »^  6  T_,„...  r>^^  which  IS  Unconstitutional,  or  is  tran- 
s'- \^^^'^-  h  {  <irr  T  TT  u^"  scenting  his  authority  under  a  valid 
Sep.  325,  3.>  Fed.  8bC;  Tozer  v.  United  „x-x,,»-*    -„,i      „„„.■,♦„     «;„ut„ 

StiSes,  4  Inters.  Com.  Uep.  245,  52  Fed.  tSealened            P^P^'^^-^     "«?''**      "•* 

917;  Louisville  &  N.  R.  Co.  v.  Kailro^  j^^„^  H^jp^^^  B^^^i,     ^o.  v.  McEl- 

Commission,  19  Fed.  679;  Louisville  &  N.  i-  ^li.    ita  p    r    a    4Q7    o*;o  i?^a    «;o«;. 

S  Jo.  V  Cjm.  99  Ky  132,  33  L  R.A  209  ^f  ^^U  Yo'in^:  2^9  U.' S.  m."?' K  fd! 

M  Am.  St.  Rep.  457,  35  S.W.  129;  United  ^^^^  ^3  l.r.a^(>j.S.)   932.  28  Sup.  Cf. 

States  V.  Reese,  92  Ub   214,  23  L  ed.  r^^  44^   ^4  A„„   C,^  7^4    Jacob  Hoff- 

??^V.^^fl*  ^*?*^'"Hr^nP*'*o^n'^PP-  man  Brewing  Co.  v.  McEllipott,  170  C. 

n  .£:,tJ  /      i"o7rl^P^A   4-  oi?^J  C.   A.  487,  259  Fed.  321;   Hammer  v. 

Umted  States  127  C.  C.  A.  28o,  210  Fed.  Dagenhart  247  U.  S.  251,  62  L.  ed.  1101. 

raS;  United  States  v    Capitol  Traction  3   %j^^    'g^g    33   g      '  ^t.   Rep.   529. 

Co.  34  App.  p.  C.  599,  19  Ann.  Cas.  68.  a„„    f.^^    i^jgE,  724;  Wilson  v.  New. 

V.  J?®  PT'^'"V^  **l  "'*  ^'"'*'"  ^/'  P™"  243  U.  S.  332,  61  L.  ed.  755.  L.R.A.1917E, 

hibiting  the  sale  of  necessaries  for  any  933    37  ^        ^t.  Rep.  298,  Ann.  Cas. 

nnjust  or  unreasonable  rate  or  charge  jg^g^   1034 ;  Municipal  Gas  Co.  v.  Pub- 

ara  inoperative  and  unenforceable  in  the  ,5^  Sgrviee  Commission,  225  N.  Y.  89, 121 

absence  of  regulations  and  orders  made  jj  p^  772  P.U.R.1919C,  364;  Jacob  Rup- 

by  the  President  as  to  such  necessaries  j  ^   Caffey,  251  U.  S.  264,  64  L.  ed. 

«8  It  is  desired  to  control  260,  40   Sup.  Ct.  Rej).   141;   Vickshurft 

People  ex  rel.  Cayuga  Nation  v.  Land  Waterworks  Co.  v.  Vicksburg,  185  U.  S. 

Office  Comrs.  207  N.  Y.  48,  100  N.  E  g^  4^  ^  ^j  g^g  22  Sup.  Ct.  Rep.  585; 

P'j^iT"io  J^T*^?,"'  ^.  ^*"'-  ^*\}a  Waite  v.  Macy,  246  U.  S.  606,  62  L.  ed. 

K«  ^^''  ^^  ^-  ''•  Const.  Law,  p.  8H  g92  33  gup.  Ct.  Rep.  395. 
i  365  and  numerous  cases  there  cited. 

The  provisions  of  the  Lever  Act  pro-  Solicitor  General  Frierson  argued  the 
liibiting  the  sale  of  necessaries  at  unjust  cause  and  filed  a  brief  for  appellee. 
or  unreasonable  prices  are  unconstitu- 
tional, even  as  a  war  measure.  Mr.  Chief  Justice  White  delivered  the 

Hamilton  v.  Kentucky  Distilleries  &  opinion  of  the  court: 

Warehou.se  Co.  251  U.  S.  146,  64  L.  ed.  An  indictment  having  been  returned 

194,  40  Sup.   Ct.  Rep.  106;   Ex   parte  against  the  appellant  in  the  court  be- 

Millig^n,  4  Wall.  2, 18  L.  ed.  281;  United  low,  for  violating  the  4th  section  of  the 

States  V.  Trans-Missouri  Freight  Asso.  Lever  Act  by  selling  wearing  apparel  at 

166  n.  S.  319,  41  L.  ed.  1020,  17  Sup.  an  unjust  or  unreasonable  rate  or  charge, 

Ct.  Bep.  540;  People  v.  Budd,  117  N.  Y.  it  filed  its  bill  in  that  court,  praying  that 

L  6  L11.A.  559,  22  N.  E.  670;  2  Kent,  the  United  States  attorney  be  enjoined 

•S  Ii.  ed.  5SS 


106,  106                   SUPREME  OOUBT  OF  THE  UNITED  8TATE&  OoT.  Tbm/ 

from  proceeding  with  the  prosecution^  ^is  cue  is  governed  by  the  decision  in 

assigning  as  grounds  for  the  injunction^  United  SUtea  v.  L.  Cohen  Grocery  Gom- 

that  the  section  was  void  because  a  reg-  P*°y»  *"**»  ^^•« 

ulation  of  prices  of  wearing  apparel  was 

beyond  the  power  of  Congress  in  the  ex-  *-^^'  ^^®-l 

isting  state  of  peace,  and  because  the  a        j  ^  x  . 

statute  was  too  vague  and  deficient  in  ^'«"^  ^^""^i  ^^  *"J?  ^0  jm    Decided 

standard  to  justify  a  criminal  prosecu-  February  28,  1021. 

tion  under  it. 

The  court,  on  demurrer,  held  that  a  A  PPEAL  from  the  District  Court  of 
status  of  war  existed,  and  that,  although  -^  the  United  States  for  the  Northern 
there  were  some  authorities  to  the  con-  District  of  Ohio  to  review  a  decree  which 
trary,  that  condition,  in  its  opinion,  con-  dismissed  the  bill  in  a  suit  to  enjoin  .the 
ferred  upon  Congress  the  authority  to  fix  enforcement  of  the  provisions  of  the 
the  price  at  which  wearing  apparel  might  I^ever  Act,  making  it  a  criminal  offense 
be  sold,  as  the  business  of  selling  such  to  charge  excessive  prices  for  necessa- 
merchandise  was  a  business  in  which  the  lies.  Reversed  and  remanded  for  fur- 
public  had  an  interest,  and  which,  there-  ther  proceedings, 
fore,    the    government    could    regulate.  The  facts  are  stated  in  the  opinion. 


Pointing  out,  however,  that  the  question  ^^ssrs.  William  L.  Day  and  Joseph  O. 

as  to  the  vagueness  of  the  statute  was  jn^,^  m^a  .  u^^a  ^^«  -™^ii-  * 

more  seriou^the  court  nevertheless  de-  ^^.^  f  /      f         appellants: 

clared  that  it  was  of  opinion  that  Con-  A  court  of  equity  can  enjom  a  Federal 


gress  had  authority  to  provide  against  ®'  ^^^^  ^®f**!  ^^«°  ^^  ^  *«*»^«  ^^^^ 

an  unjust  or  unreasonable  price,  without  an  unconstitutional  statute, 

fixing  such  price,  by  leaving  it  to  be  Hannah  &  Hogg  v.  Qyne,  263  Fed. 

[106]  adjusted  by  courts  and  juries,  de-  599;  Lamborn  v.  McAvoy,  265  Fed.  944; 

pending  upon  the  general  economic  situa-  C.  A.  Weed  &  Co.  v.  Lockwood,  264  Fed. 

tion  at  the  time  an  alleged  violation  of  453;  Detroit  Creamery  Co.  v.  Kinnane, 

the  prohibition  came  before  them  for  264  Fed.  845;  Temple  Fuel  Co.  v.  Tedro, 

consideration.    The  bill  was  accordingly  Dist.  Ct.  Colo.  April,  1920;  Lewis  &  Son 

dismissed,  and  the  case  is  here  on  direct  Drygoods  Co.  v.  Tedro,  U.  S.  Dist.  Ct. 

appeal.  Colo.  April,  1920;  Wilson  v.  New,  243 

It  is  evident  from  the  decision  in  the  U.  S.  332,  61  L.  ed.  755,  L.K.A.1917E, 

L.   Cohen  Ghrocery  Co.   Case,   this  day  938,  37  Sup.  Ct.  Rep.  298,  Ann.  Cat. 

announced  (255  U.  S.  81,  ante,  516,  14  1918A,  1024;  Hammer  v.  Dagenhart,  247 

AJi.R.  1045,  41  Sup.  Ct.  Rep.  298),  that  U.  S.  251,  62  L.  ed.  1101,  3  A.L.R.  648, 

the  decree  below  was  wrong,  and  for  the  38  Sup.  Ct.  Rep.  529,  Ann.  Cas.  1918E, 

reasons  stated   in  the  opinion  in  that  724;  Jacob  Ruppert  v.  CafTey,  251  U.  S. 

case,  it  must  be  and  is  reversed.  264,  64  L.  ed.  260,  40  Sup.  Ct.  Rep.  141; 

Decree  reversed.  Philadelphia  Co.  v.  Stimson,  223  U.  S. 

Mr.  Justice  Pitney  and  Mr.  Justice  5?^^  ^^  ^- ^- ^^^^  32  Sup.  CtH^p.  3^ 

Brandeifl  concur  in  the  result  ^^  P^^'®  Young,  209  U.  S.  123,  52  L. 

itranaeis  concur  m  tne  result.  ^^  ^^^^  ^^  L.R.A.(N.S.)  932,  28  Sup.  Ct. 

Mr.  Justice  Day  took  no  part  in  the  Rep.  441,  14  Ann.  Cas.  764;  Rast  v.  Van 

consideration  or  decision  of  this  case.  Deman  &  L.  Co.  240  U.  S.  342,  60  L. 

ed.  679,  L.R.A.1917A,  421,  36  Sup.  Ct. 

n.  a  WTTT  AT>n  nmLroAxrv  rr         a  xt  R^P-  370,  Ann.  Cas.  1917B,  455;  Tmax, 

Appts  L.R.A.1916D,  545,  36  Sup.  Ct.  Rep.  7, 

*^^   "                   V.  Ann.  Cas.  1917B,  283.  . 

A.   MITCHELL   PALMER,   Attorney   Gen-  The   irreparable   injury   entitling   the 

eral  of  the  United  States,  and  Edwin  S.  plaintiffs    to    an    injunction    may    arise 

Wertz,  United  States  Attorney.  from  an  unlawful  interference  with  and 

(See  S.  C.  Reporter's  ed.  106,  107.)  interruption  of  the  plaintiffs'  business  or 
— earnings. 

Note. — On  decisions  under  the  Lever  C.  A.  Weed  &  Co.  v.  Lockwood,  264 

Act — see    notes    to    Mossew    v.    United  Fed.  453;  Lamborn  v.  McAvoy,  265  Fed. 

States,   11   A.L.R.    1265,   and   Standard  944;  Ex  parte  Young,  209  U.  S.  123,  62 

Chemicals  &  M.  Corp.  v.  Waugh  Chemic-  L.  ed.  714,  13  L.R.A.(N.S.)  932,  28  Sup. 

al  Corp.  14  A.L.R.  1059.  Ct.  Rep.  441, 14  Ann.  Cas.  764;  Philadd- 

On  continuance  of  constitutional  guar-  phia  Co.  v.  Stimson,  223  U.  S.  605,  66 

anties  during  war  or  insurrection— see  L.  ed.  570,  32  Sup.  Ct.  Rep.  340;  Detrdt 

note  to  West  Virginia  ex  rol.  Mays  v.  Creamery  Co.  v.  Kinnane,  264  Fed,  846; 

Blown,  45  LitJL(N.S.)  996.  International  News  Service  y.  Assoeiatad 
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Press,  248  U.  S.  215,  63  L.  ed.  211,  2 
A.L.R.  293,  39  Snp.  Ct.  Rep.  68;  Board 
of  Trade  v.  Christie  Grain  &  Stock  Co. 
198  U.  S.  236,  250,  49  L.  ed.  1031,  1039, 
25  Sap.  Ct.  Rep.  637;  National  Teleg. 
News  Co.  V.  Western  U.  Teleg.  Co.  60 
L.R.A.  805,  56  C.  C.  A.  198,  119  Fed. 
294;  Tmax  v.  Raich,  239  U.  S.  33,  60 
L.  ed.  131,  L.R.A.1916D,  545,  36  Sup.  Ct. 
Bep.  7,  Ann.  Cas.  1917B,  283;  Hammer 
▼.  Dagenhart,  247  U.  S.  251,  62  L.  ed. 
1101,  3  A.Ii.R.  649,  38  Sup.  Ct.  Rep. 
529,  Ann.  Cas.  1918E,  724. 

The  right  of  the  plaintiffs  to  equitable 
relief  is  not  defeated  by  the  fact  that 
they  have  an  alleged  remedy,  unless  sueh 
alleged  remedy  is  complete  and  ade- 
quate. 

St.  Louis-San  Francisco  R.  Co.  v.  Mo- 
Elvain,  253  Fed.  123;  Dobbins  v.  Los 
Angeles,  195  U.  S.  223,  242,  49  L.  ed. 
169,  177,  25  Sup.  Ct.  Rep.  18. 

All  the  war  powers  of  Congress,  how- 
ever extensive  and  complete  they  may 
be,  are  subject  to  constitutional  limita- 
tions. 

Hamilton  v.  Kentucky  Distilleries  & 
Warehouse  Co.  251  U.  S.  146,  156,  64 
L.  ed.  194,  199,  40  fiup.  Ct.  Rep.  106; 
Mitchell  V.  Harmony,  13  How.  115,  134, 
14  L.  ed.  75,  83;  Ex  parte  Milligan,  4 
Wall.  2,  120,  121,  18  L.  ed.  281,  295, 
296;  United  States  v.  Russell,  13  Wall. 
623,  627,  629,  20  L.  ed.  474,  475. 

Section  4  of  the  Lever  Act,  as 
amended,  is  unconstitutional  because  of 
its  arbitrary  classification. 

Connolly  v.  Union  Sewer  Pipe  Co.  184 
U.  S.  640,  46  L.  ed.  679,  22  Sup.  Ct.  Rep. 
431;  Davidson  v.  New  Orleans,  96  U.  S. 
97,  101,  24  L.  ed.  616,  618;  Missouri  P. 
R.  Co.  V.  Humes,  115  U.  S.  512,  29  L. 
ed.  463,  6  Sup.  Ct.  Rep.  110;  Scott  v. 
Toledo,  1  L.R.A.  688,  36  Fed.  385; 
Hurtado  v.  California,  110  U.  S.  516,  28 
L.  ed.  232,  4  Sup.  Ct.  Rep.  Ill,  292; 
Caldwell  v.  Texas,  137  U.  S.  692,  697, 
.34  L.  ed.  816,  818,  11  Sup.  Ct.  Rep.  224; 
Leeper  v.  Texas,  139  U.  S.  462,  35  L. 
ed.  225,  11  Sup.  Ct  Rep.  577;  Giozza  v. 
Tieman,  148  U.  S.  657,  37  L.  ed.  599, 
13  Sup.  Ct.  Rep.  721;  McGehee,  Due 
Process  of  Law,  p.  60;  Willoughby, 
Const,  pp.  873,  874;  Den  ex  dem.  Mur- 
ray V.  Hoboken  Land  &  Improv.  Co.  18- 
How.  272,  276,  15  L.  ed.  372,  374. 

Section  4  of  the  Lever  Act,  as 
amended,  is  so  vague  and  indefinite  as 
to  be  unconstitutional. 

International  Harvester  Co.  v.  Ken- 
tacky,  234  U.  S.  216,  58  L.  ed.  1284,  34 
Sup.  Ct.  Rep.  853;  Tozer  v.  United 
States,  4  Inters.  Com.  Rep.  245,  52  Fed. 
917;  United  States  v.  Reese,  92  U.  S. 
214,  23  L.  ed.  563;  United  States  v. 
••  Ii.  ed. 


Brewer,  139  U.  S.  279,  35  L.  ed.  190,  11 
Sup.  Ct  Rep.  538;  Hocking  Valley  R. 
Co.  V.  United  States,  127  C.  C.  A.  285, 
210  Fed.  735;  Collins  v.  Kentucky,  234 
U.  S.  634,  58  L.  ed.  1510,  34  Sup.  Ct. 
Rep.  924. 

Solicitor  General  Frierson  argued  the 
cause  and  filed  a  brief  for  appellees. 

Mr.  Chief  Justice  White  delivered  the 
opinion  of  the  court: 

In  this  case  the  complainants  filed  their 
bill  to  enjoin  the  Attorney  General  and 
the  United  States  attorney  from  taking 
steps  to  enforce  against  them  provisions 
of  the  4th  section  of  the  Lever  Act  on 
the  grounds,  among  others,  of  their  re- 
pugnancy to  the  Constitution  of  the 
United  States  because  of  their  vagueness 
and  want  of  constitutional  standard.  On 
motion,  the  court  dismissed  the  bill  for 
want  of  equity,  and  the  case  is  here  by 
direct  appeal. 

It  presents  the  question  under  the 
Constitution  which  was  this  day  decided 
in  the  L.  Cohen  Grocery  Co.  Case  (255 
U.  S.  81,  ante,  516,  14  A.L.R.  1045,  41 
Sup.  Ct.  Rep.  298) ;  that  is,  the  repug- 
nancy of  the  provisions  relied  upon  to 
the  Constitution ;  and  therefore,  as  a  re- 
sult of  the  ruling  in  that  ease,  the  de- 
cree below  must  be  reversed,  and  the 
case  remanded  for  further  proceedings 
in  conformity  with  this  opinion,  and  it 
is  so  ordered. 

Mr.  Justice  Pitney  and  Mr.  Justice 
Brandeis  concur  in  the  result. 

Mr.  Justice  Day  took  no  part  in  the 
consideration  or  decision  of  this  case. 


[1081   OGLESBY  GROCERY  COMPANY, 

Plff.  in  Err., 

V. 

UNITED  STATES  OF  AMERICA. 
(See  S.  C.  Reporter's  ed.  108,  109.) 

This  caf>e  is  governed  by  the  decision  in 
United  States  v.  L.  Cohen  Grocery  Com- 
pany, ante,  516. 

[No.  457.] 

Argued  October  19  and  20,  1920.     Decided 
February  28,  1921. 

Note. — On  decisions  under  the  Lever 
Act — see  notes  to  Mossew  v.  United 
States,  11  A.L.R.  1265,  and  Standard 
Chemicals  &  M.  Corp.  v.  Waugh  Chemic- 
al Corp.  14  A.L.R.  1059. 

On  continuance  of  constitutional  guar- 
anties during  war  or  insurrection — see 
note  to  West  Virginiia  ex  rel.  Mays  v. 
Brown,  45  L.B.A.(N.S.)  996. 
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IN  ERROR  to  the  District  Court  of  the  214,  23  L.  ed.  563;  Louisville  ft  N.  R. 

United  States  for  the  Northern  Dis-  Co.    v.   Railroad   Commission,   19    Fed. 

irict  of  Georgia  to  review  a  conviction  679;  Chicago  &  N.  W.  R.  Co.  v.  Dey,  1 

for  charging  excessive  prices  for  neces-  L.R.A.  744,  2  Inters.  Com.  Rep.  325,  35 

saries.     Reversed,  with  directions  to  set  Fed.  866;  Louisville  &  N.  R.  Co.  y.  Com. 

aside  the  sentence  and  quash  the  indict-  98  Kv.  132,  33  L.R.A.  209,  59  Am.  St. 

ment.  Rep.  457,  35  S.  W.  129;  United  States  v. 

See  same  case  below,  on  demurrer  to  Capital  Traction  Co.  34  App.  D.  C.  592, 

indictment,  264  Fed.  691.  19    Ann.    Cas.    68;    Czarra    v.    Medical 

The  facts  are  stated  in  the  opinion.  Supers.   25  App.  D.  C.  443;  Ex  parte 

__     _,        ___  ...                 -  ,,  Jackson,  45  Ark.  158;  Hayes  v.  State, 

Mr.  EdgMT  Watkins  argued  the  cause  n  q^   ^pp.  371,  75  S.  E.  523;  Empire 

and  filed  a  brief  for  plamtiflP  m  error :  l.  j^g.  Co.  v.  Allen,  141  Ga.  413,  81  S. 

The  war  ended  prior  to  April  13,  1920^  E    120;  Strickland  v.  Whatley,  142  Ga. 

Hamilton   V.   Kentucky  ^^istillenes   &  302,  83  S.  E.  856;  A.  M.  Holter  Hard- 

Warehouse  Co   251  U.  S.  146,  &4  L.  ed.  ^^^e  Co.  v.  Boyle,  263  Fed.  134;  United 

194,  40  Sup.  Ct  Rep  106;  Ihe  Protector  states  v.  L.  Cohen  Grocer  Co.  264  Fed. 

iJn^oA^?''  I'  71®  Protector)    12  Wall.  2I8;  Retail  Dry  Goods  Asso.  v.  District 

700,  20  L.  ed.  463.  ^^^y.  (Colo.)  —  Fed.  — ;  Detroit  Cream- 

Administrative     agencies     are    given  ^^y    Co.    v.    Kinnane,    264    Fed.    845; 

legislative  powers.             ,,«  ,r    o    «.^  Lamborn    v.    McAvoy,    265    Fed.    944; 

m:t7,%l.y%:i^2^'&7,%f^.  ^^t^  states  v.   Armstrong.  265  Fed. 

?o-  ^I^n}^^i  Baltimore  v    Badecke  If^  as  the  trial  judge  held,  the  prices 

49  Md.  217,  33  Am.  Rep.  239;  United  q^^    ^y    governmental    agencies    are 

States  V.  Eaton,  144  U.  S.  677,  686,  36  p^m^  f^cie  correct  without  a  hearing, 

L.  ed.  591,  594, 12  Sup.  Ct.  Rep.  764.  jue  process  of  law  is  denied  because  of 

Equal  privileges  and  immunities  are  deterrents  to  a  test. 

S.V    J       ,r      .     J   ,n  ™r  ,.    ^,»    ^o,.  Oklahoma  Operating  Co.  v.  Love,  232 

Ward  V  Maryland,  12  Wall  418,  430  p.  S.  331,  64  L.  ed.  596,  40  Sup.  Ct  Bep. 

20  L.  ed.  449, 453;  Blake  v.McClung,  172  333                                  '           f         "^ 

U.  S.  239,  43  L.  ed.  432, 19  Sup.  Ct.  Bep. 

165;  Connolly  v.  Urtion  Sewer  Pipe  Co.  Solicitor  General  Fnerson  argued  the 

184  U.  S.  540,  46  L.  cd.  679,  22  Sup.  Ct.  «ause  and  filed  a  brief  for  defendant  in 

Rep.  431;  United  States  v.  Armstrong,  err*""- 

Arbitrarily   to   deprive  an   owner  of  Mr.  Chief  Justice  White  delivered  the 

part  of  the  Value  of  his  property  is  tak-  *>P'"""»  ?\  the  court : 

ing  property  for  public  use  without  com-  The  plamtiff  in  error  is  here  to  reverse 

pensation,   and   denies   due   process   of  ?  ",^1^'"^  *"<*  sentence  against  it  on  an 

[1^  indictment      containing     four      counts, 

Little  Bock  &  Ft.  S.  B.  Co.  v.  Payne,  ^^^S'"?, "  ^'J^  ^"''J  separate  violations 

33  Ark.  816,  34  Am.  Bep.  55.  of  the  4th  section  of  the  Lever  Act    At 

The  statute  and  the  indictment  are  the  close  of  all  the  testimony  it  request- 
void  for  uncertainty,  vagueness,  and  in-  ^^  the  court  to  charge  the  jury  that  the 
deflniteness              •"    "»            '  provisions  of  that  section  relied  upon 

Ballewv.United  States,  160  U.S.  187,  r'Ti'T'i^^f"*'  *"  ^^u   C**°»*'j""o°  **^ 

197,  40  L  ed.  388,  393,  16  Sup.  Ct.  Bep.  t^«  United  States  on  the  grounds,  among 

263;  United  States  y.  Brewer,  139  U.  others,  which  were  held  to  be  sound  in 

S.  278,  288,  35  L.  ed.  190,  193,  11  Sup.  f^h.^^^Z  ^'^V  «i     «^t«'  fiifi  ^i 

Ct.  Bep.  538;  United  States  v.  Shar^.  l*?1f*,if^^.,^«  ^-  r.  'r       90I?  ' 

Pet.  C    C.  lis.  Fed.  Cas.   No.  16,264  ^|;^- T "' f  ^"P"  ^l*  ^!P;^^i-      ^ 

United  States  v.  Lacher,  134  U.  S.  624,  .  I'  '«  therefore  unnecessaiy  for  us  to 

027,  33  L.  ed.  1080, 1083, 10  Sup.  Ct.  Rep.  ^^  .'»«"  *^''».  ^^-'P'^'^.I"  ^rlL^A  ^- 

625;  Tozer  v.  United  States,  4  Inters.  '"•"'S*  "»*''«  »    JK«  ^°^  ♦„  !!l"^i! 

Com.  Rep.  245,  52  Fed.  917;  Waters-  ^"f '*'°*r?,"ftof  l^^h  Hi^f^^!^  S 

Pierce  Oil  Co.  v.  Texas,  212  U.  S.  86,  J"dg«»ent.  ^^^K'''^^  tT^'f^  i^AiTt 

109,  110,  53  L  ed.  417,  429,  430,  29  Sup!  *«'*>«  the  sentence  and  quash  the  indiet- 
Ct  Rep.  220;   International   Harvester  ment;  and  it  is  so  ordered. 

Co.  V.  Kentucky,  234  U.  S.  216,  223,  58  jjr.  Justice  Pitney  and  Mr.  Jostiee 

L.  ed.  1284,  1288,  34  Sup.  Ct  Rep.  853;  Bntndeis  concur  in  the  result 
Collins  V.  Kentucky,  234  U.  S.  634,  638, 

58  L.  ed.  1510,  1512,  34  Sup.  Ct.  Rep.  Mr.  Justice  Day  took  no  part  in  tlw 

924;  United  States  -v.  Reese.  92  U.  S.  consideration  or  decision  of  this  ease. 

SS«  S55  V.  8. 
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UNITED  STATES   OF  AMERICA. 
<8ee  8.  C.  Reporter's  ed.  109-113.) 

Criminal  law  —  IndeilnKeness  of  crlm- 

ln*l   HtBttite  —   proDteerlnjt  —   licver 

Act  —  delegation  of  power. 

A  conapiracj  "to  exact  cxceaiive 
prices  for  »ny  neceRsarwR"  could  not  \ie 
made  puniRh&ble  criminally,  as  vas  at- 
tempted by  Conffreaa  in  the  I^ver  Act  of 
August  10,  1917,  %  4,  as  re-enacl^d  in  the 
Act  of  October  22,  1919,  «  2.  without  violat- 
infl  U.  a.  Const.,  5th  and  6th  AmcndmentB, 
since  such  provision  in  not  sulTiriently 
specific  to  create  ■  standard  of  guilt,  and 
to  inform  the  accused  of  tlie  nature  and 
cauae  of  tbe  Rccunation  af^ainst  bim. 
CFnr  other  aim.  see  Crlminnl  I.aw.  I.  a;  Con- 

HtlEntlnnal    I^w,    III.    b,    3,    tn    Digeat    Hup. 

CI.  1908.1 

[No.  558.] 


[N  ERROR  to  the  District  Court  of  the 
United  SUtes  foi  the  Northern  Di:j- 
trict  ot  New  York  to  review  a  conviction 
of  charging  and  conspiring  tn  cliui^c  ex- 
eesaive  prices  for  necessaries.  Reversed 
■nd  remanded,  with  dirpci  Limn  to  seE 
aside  the  sentence  aDd  quash  the  indict- 
ment. 

The  facta  are  stated  in  the  opiaion. 

Mr.  OhulM  E.  Hafh«S  arj^ied  the 
cause,  and,  with  Messrs.  Harvev  D.  Hin- 
man,  Thomas  B.  Kattetl,  and  Charles  E. 
Hnghes,  Jr.,  filed  a  brief  for  plaintiffs 
in  error: 

The  statute,  at  tbe  time  of  its  enact- 
ment and  enforcement,  was  not  a  valid 
exercise  of  the  war  power.  It  was  not 
competent  for  Congress,  on  October  22, 
1919  (when  the  amended  statute  van  en- 
acted), or  at  the  times  when  Ihe  sales 
in  question  were  effected,  to  regulate  the 
prices  of  retail  sales  of  wearing  apparel 
m  wholly  intrastate  transactions. 

Ex  parte  Milligan,  4  Wall.  2,  18  L. 
ed.  281;  Hamilton  v.  Kentucky  Distil- 
leries &  Warebouse  Co.  251  U.  S.  146, 
156,  163,  64  L.  ed.  194,  199,  202,  40  Sup. 
Ct.  Bep.  106;  Jacob  Ruppert  v.  Caftev, 
251  U.  S.  264,  282,  308,  64  L.  ed.  260, 
266,  278,  40  Sup.  Ct.  Rep,  141;  Min- 
nesota Rate  Cases  (Simpson  v.  Shepard) 
230  U.  S.  352,  473,  57  L.  ed.  1511,  1571, 


Note. — On  decisions  under  the  Lever 
Act — see  notes  to  Mossew  v.  United 
States,  11  A.L.R.  1265,  and  Standard 
Cbemicala  ft  M,  Corp.  v.  Waugh  Chemic- 
al Corp.  14  A.L.R.  1059. 
«S  l4.  ea. 


48  L.R.A.(N.S.)  1161,  33  Snp.  Ct.  Rep. 
729,  Ann.  Cas.  1916A,  18;  Missouri  Rate 
Cases  (Knott  v.  Chicago,  B.  &  Q.  R.  Co.) 
230  V.  S.  474,  508,  57  L.  ed.  1571,  1594, 

33  Sup.  CL  Rep.  975;  Perrin  v.  United 
SUtes,  232  U.  S.  478,  486,  58  L.  ed.  691, 
095,  34  Sup.  Ct.  Rep.  387;  Johnson  v. 
Gearlds,  234  U.  S.  422,  446,  58  L.  ed. 
1383,  1393,  34  Su]>.  Ct.  Rep.  794;  Lin- 
coln flas  4  K.  L.  Co.  v.  Lincoln,  250  U. 
S.  256,  208,  63  L.  ed.  968,  976,  39  Sup.  Ct. 
Rep.  454. 

It  was  not  competent  for  Congress,  on 
October  22,  1919  (when  tbe  amended 
statute  was  enacted),  or  at  the  timen 
mentioned  in  the  indictment,  to  deprive 
plaintiffs  in  error  of  the  then  fair  mar- 
ket value  of  their  property  by  denying 
them  the  right  to  contract  for  Its  sale 
at  such  fair  market  value.  If  the  stat- 
ute in  question  be  constnied  as  the  dis- 
trict court  construed  it,  it  is  invalid  as 
a  deprivation  of  pro|>erty  without  due 
process  of  law,  in  contravention  of  the 
5th  Amendment. 

Hamilton  v.  Kcntncky  Dislilleries  ft 
Warehouse  Co.  2.51  V.  S.  146,  156,  64  L. 
ed.  194,  199,  40  Sup.  Ct.  Rep.  106;  Ex 
parte  Millignn,  4  Wall,  2,  121-127,  18 
L.  ed.  281,  205,  297;  Mitchell  v.  Har- 
mony, 13  How.  115,  14  L.  ed.  75;  United 
States  v.  Russell,  13  Wall.  623,  027-629. 
20  L.  ed.  474,  475;  United  States  v. 
Pacific  R.  Co.  120  U.  S,  227,  239,  30 
L,  ed.  634,  638,  7  Sup.  Ct.  Rep.  490; 
Stone  V.  Farmers'  Loan  &  T.  Co.  116  U. 
S,  307,  29  L.  ed.  636,  6  Sup.  Ct.  Rop. 
334,  388,  llSl;  Smvth  v,  Ames,  169  U. 
S.  466,  42  L.  ed,  819,  18  Sup.  Ct.  Rep. 
418;  Reagan  v.  Farmers  Loan  &  T.  Co. 
154  U.  S.  3C2,  400,  38  L.  ed.  1015,  1027, 
4  Inters.  Com.  Rep.  560, 14  Sup.  Ct.  Rep. 
1047;  Minnesota  Rate  Cases  (Simpson 
V.  Shepard)  230  U,  S.  352,  454.  57  L.  ed. 
1511,  1563,  48  L.R.A.(N.R.)  1151,  33  Sup. 
Ct.  Rep.  729,  Aun.  Cas.  1916A,  18;  Will- 
cox  V.  Consolidated  (ias  Co.  212  0.  S.  19. 
51,  53  L.  ed.  382.  3!I9,  48  L.R.A.(N.S.) 
11.14.  29  Sup.  Ct.  Rep.  192,  15  Ann.  Cas. 
10.^1;  Knoxville  v.  Knoxville  Water  Co, 
212  U.  S.  1,  13,  53  L.  ed.  371,  381, 
29  Sup.  Ct.  Rep.  148;  Chicago  &  N. 
W.  R.  Co.  V.  Dcy.  1  L.R.A.  744,  2 
Inters.  Com.  Rep.  325,  35  Fed.  860; 
Caldwell  v,  Tcxhh,  137  U.  S.  692,  697, 

34  L.  ed.  816,  818,  11  Sup.  Ct.  Rep.  224; 
Giozza  v,  Tiernan,  148  U.  S,  057,  662,  37 
L.  ed,  599,  601,  13  Sup.  Ct.  Rep.  721 : 
Rrushaber  v.  Union  P.  R.  Co.  240  U.  S. 
1,  24,  25,  60  L.  ed.  493,  504,  L.R.A.1917D, 
414,  36  Sup.  Ct.  Rep.  236,  Ann.  Cas. 
1917B,  713;  Mi-Oehee,  Due  Proress  of 
Law,  p.  60;  2  Willoughby,  Const,  pp. 
873,  874:   Branson  v.   Bush,  251   U.  S. 
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182,  187,  64  L.  ed.  215,  219,  40  Sup.  Ct. 
Rep.  113. 

The  statute,  as  construed  by  the  court 
helow,  does  not  validly  define  a  criminal 
offense,  and  by  reason  oj  its  uncertainty 
is  invalid  under  the  5th  and  6th  Amend- 
ments. 

United  States  v.  Reese,  92  U.  S.  214, 
219-221,  23  L.  ed..563,  565;  United 
States  V.  Brewer,  139  U.  S.  278,  288,  35 
L.  ed.  190,  193,  11  Sup.  Ct.  Rep.  538; 
Louisville  &  N.  R.  Co.  v.  Railroad  Com- 
mission, 19  Fed.  679;  Tozer  v.  United 
States,  4  Inters.  Cora.  Rep.  245,  52  Fed. 
917;  Louisville  &  N.  R.  Co.  v.  Com.  99 
Ky.  132,  33  L.R.A.  209,  59  Am.  St.  Rep. 
457,  35  S.  W.  129;  United  States  v. 
Capital  Traction  Co.  34  App.  D.  C.  592, 
19  Ann.  Cas.  68;  Baltimore  &  0.  R.  Co. 
V.  Railroad  Commission,  190  Fed.  690; 
Hocking  Valley  R.  Co.  v.  United  States, 
127  C.  C.  A.  285,  210  Fed.  735;  Chicago, 
M.  &  St.  P.  R.  Co.  V.  Polt,  232  U.  S.  165, 
58  L.  ed.  554,  34  Sup.  Ct.  Rep.  301; 
International  Harvester  Co.  v.  Kentucky, 
234  U.  S.  216,  221,  58  L.  ed.  1284,  1287, 
34  Sup.  Ct.  Rep.  853;  Collins  v.  Ken- 
tucky,  234  U.  S.  634,  58  L.  ed.  1510,  34 
Sup.  Ct.  Rep.  924;  United  States  v. 
Pennsylvania  R.  Co.  242  U.  S.  208,  237, 
238,  61  L.  ed.  251,  267,  268,  37  Sup.  Ct. 
Rep.  95. 

The  statute  in  question  is  arbitrary 
class  legislation,  in  violation  of  the  Fed- 
eral Constitution. 

Connolly  v.  Union  Sewer  Pipe  Co.  184 
U.  6.  540,  46  L.  ed.  679,  22  Sup.  Ct.  Rep. 
431;  International  Harvester  Co.  v.  Mis- 
souri,  234  U.  S.  199,  215,  58  L.  ed.  1276, 
52  L.R.A.(N.S.)  525,  34  Sup.  Ct.  Rep. 
859;  McFarland  v.  American  Sugar  Ref. 
Co.  241  U.  S.  79,  86,  60  L.  ed.  899,  904,  36 
Sup.  Ct.  Rep.  498 ;  Caldwell  v.  Texas,  137 
U.  S.  692,  697,  34  L.  ed.  816,  818,  11 
Sup.  Ct.  Rep.  224;  Giozza  v.  Tiernan, 
148  U.  S.  657,  662,  37  L.  ed.  599,  601,  13 
Sup.  Ct.  Rep.  721;  McGehee,  Due  Proc- 
ess of  Law,  p.  60 ;  Willoughby,  Const,  pp. 
873,  874;  Brushaber  v.  Union  P.  R.  Co. 
240  U.  S.  1,  60  L.  ed.  493,  L.R.A.1917D, 
414,  36  Sup.  Ct.  Rep.  236,  Ann.  Cas. 
1917B,  713;  United  States  v.  Armstrong, 
265  Fed.  683. 

Solicitor  General  Frierson  argued  the 
cause  and  filed  a  brief  for  defendant  in 
error. 

Mr.  Chief  Justice  White  delivered  the 
opinion  of  the  court: 

The  plaintiffs  in  error,  having  been 
convicted  and  sentenced  under  an  indict- 
ment containing  eight  counts,  one  of 
which,  the  sixth,  was  eliminated  at  the 
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trial,  prosecute  this  direct  writ  of  error. 
All  the  counts  charged  violations  of  the 
4th  section  of  the  Lever  Act;  the  first, 
a  conspiracy  under  the  section  to  exact, 
and  to  aid  and  abet  in  exacting,  excessive 
prices  for  certain  necessaries,  that  is, 
articles  of  wearing  apparel;  and  each 
of  the  others  a  specific  sale  of  such  an 
article  at  an  unjust  and  unreasonable 
rate  or  charge. 

The  indictment  was  demurred  to  be- 
cause of  its  repugnancy  to  the  Constitu- 
tion upon  these  grounds:  (1)  Want  of 
power  in  Congress  because  of  a  state  of 
peace;  (2)  that  the  provisions  in  ques- 
tion were  so  vague  and  wanting  in 
standard  of  criminality  as  to  constitute 
a  mere  delegation  by  Congress  of  legis- 
lative power,  in  violation  of  the  5th  and 
6ih  Amendments;  and,  furthermore,  be- 
cause, by  virtue  of  the  exemptions  which 
they  contained,  they  denied  to  defend- 
ants the  equal  protection  of  the  laws. 
The  demurrer  was  overruled,  and  at  the 
trial  which  followed  the  grounds  of  de- 
murrer were  again  held  to  be  without 
merit,  and  the  questions  which  it  present- 
ed were  saved,  and  are  pressed  in  the 
argument  at  bar  as  grounds  for  reversal. 

As  the  only  difference  between  the 
charges  in  the  L.  Cohen  Grocery  Co.  Case 
(255  U.  S.  81,  ante,  516,  14  A.L.R.  1046, 
41  Sup.  Ct.  Rep.  298)  and  those  in 
this  is  the  fact  that  here,  in  one  of 
the  counts,  there  was  a  charge  of  con- 
spiracy to  exact  excessive  prices,  it 
follows  that  the  ruling  in  the  Cohen 
Case  is  decisive  here  unless  the  provi- 
sion as  to  conspiracy  to  exact  excessive 
prices  is  sufficiently  specific  to  create 
a  standard,  and  to  inform  the  [111] 
accused  of  the  accusation  against  him, 
and  thus  make  it  not  amenable  to  the 
ruling  in  the  Cohen  Case.  But,  as  we 
are  of  the  opinion  that  there  is  no  ground 
for  such  distinction,  but,  on  the  con- 
trary, that  the  charge  as  to  conspiracy 
to  exact  excessive  prices  is  equally  as 
wanting  in  standard,  and  equally  as 
vague  as  the  provision  as  to  unjust  and- 
unreasonable  rates  and  charges  dealt 
with  in  the  Cohen  Case,  it  follows,  for 
reasons  stated  in  that  case,  that  the  judg- 
ment in  this  must  be  reversed  and  the 
case  remanded,  with  directions  to  set 
aside  the  sentence  and  quash  the  indiet- 
ment. 

It  is  so  ordered. 

Mr.  Justice  Pitney  and  Mr.   Justice 
Brandeis  concur  in  the  result. 

Mr.  Justice  Day  took  no  part  in.  the 
consideration  or  decision  of  this 
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•Mr.  Justice  Pitney,  concurring: 
In'  this  case,  as  in  No.  324,  United 
Stotes  V.  L.  Cohen  Grocery  Co.  [255  U. 
S.  81,  ante,  516,  14  A.L.R.  1045,  41  Sup. 
Ct.  Rep.  298],  while  concurring  in  the 
judgment  of  the  court,  I  am  unahle  to 
yield  assent  to  the  grounds  upon  which 
it  is  based. 

Most  of  the  counts  in  the  indictment 
upon  which  plaintiffs  in  error  were  con- 
victed allege  specific  violations  of  that 
provision  of  the  Act  of  October  22,  1919 
(chap.  80,  §  2,  41  Stat,  at  L.  297,  298, 
amending  §  4  of  the  Act  of  August  10, 
1917,  chap.  53,  40  Stat,  at  L.  276,  277, 
Comp.  Stat.  §  3115jiff,  Fed.  Stat.  Anno. 
Supp.  1918,  p.  183),  which  declares  it 
unlawful  "to  make  any  unjust  or  unrea- 
sonable rate  or  charge  in  handling  or 
dealino^  in  or  with  any  necessaries;" 
the  alleged  offenses  having  consisted  in 
the  sale  of  specific  articles  of  merchan- 
dise at  excessive  prices.  Respecting 
these,  my  views  are  expressed  in  the  con- 
curring opinion  in  the  L.  Cohen  Grocery 
Co.  Case. 

[112]  The  remaining  count  alleges  a 
conspiracy  to  exact,  and  to  aid  and  abet 
in  exacting,  excessive  prices  for  certain 
specified  necessaries.    I  see  no  unconsti- 
tutional lack  of  definiteness  in  the  pro- 
hibition of  a  conspiracy  to  exact  exces- 
sive   prices    for    necessaries.      In    the 
absence  of  a  statutory  definition  of,  or 
method  of  determining,  standard  prices, 
with    which   to   compare   the   prices   al- 
leged    to     be     excessive,     the     natural 
standard,  according  to  which  this  pro- 
vision   of   the    act    ought    to    be   inter- 
preted, is  that  adopted  in  the  ordinary 
transactions     of     men,     and     adhered 
to    by    the    common    law    time    out    of 
mind,^ — the  standard  of  fair  market  val- 
ue: the  price  prevailing  under  current 
conditions  of  supply  and  demand,  unin- 
fluenced by  manipulation.    So  construed, 
I  regard  this  provision  as  clearly  consti- 
tutional, and  need  only  refer  to  Nash  v. 
United  States,  229  U.  S.  373,  377,  57  L. 
ed.  1232, 1235,  33  Sup.  Ct.  Rep.  780.    In- 
ternational Harvester  Co.  v.  Kentucky, 
234  U.  S.  216,  221-223,  58  L.  ed.  1284, 
1287,  1288,  34  Sup.  Ct.  Rep.  853,  is  dis- 
tinguishable.    In  that  case  it  was  con- 
ceded, arguendo,  that  a  standard  fixed  by 
market  value  under  fair  competition  and 
normal    market    conditions    was    admis- 
sible ;  and  the  statute  was  denounced  on- 
ly because  in  truth  it  did  not  apply  this 
standard,  but  called  £or  an  estimate  of 
what  prices  would  have  been  under  non- 
existent and  imaginary  conditions.     To 
the  same  effect,  Collins  v.  Kentucky,  234 
•5  Jj.  ed. 


U.  S.  634,  638,  58  L.  ed.  1510,  1511,  34 
Sup.  Ct.  Rep.  924. 

I  assume  (as  the  court  has  this  day 
held)  that  the  provision  declaring  it  un-; 
lawful  'Ho  make  any  unjust  or  unrea- 
sonable rate  or  charge  in  handling  or 
dealing  in  or  with  any  necessarier'  is 
unconstitutional  for  want  of  a  definite 
standard ;  but  this  does  not  carry  with  it 
the  provision  now  in  question,  since  by 
§  22  of  the  Act  of  August  10,  1917  (40 
Stat,  at  L.  283,  chap.  53,  Comp.  Stat. 
§  3115ioo,  Fed.  Stat.  Anno.  Supp.  1918, 
p.  190),  it  is  declared  that  if  any  clause, 
sentence,  paragraph,  or  part  of  the  act 
be  adjudged  to  be  invalid,  this  shall  not 
affect  or  invalidate  the  remainder,  but 
shall  be  confined  in  its  operation  to  the 
clause,  etc.,  directly  involved, — a  con- 
clusive declaration  [113]  by  Congress 
that  the  various  provisions  of  this  com- 
plicated statute  shall  be  regarded  as 
separable. 

The  record  shows,  however,  that  the 
trial  court  repeatedly  rejected  testimony 
offered  by  defendants  for  the  purpose  of 
showing  the  market  value  of  the  goods 
in  question  at  times  material  to  the  con- 
troversy, and  that  exceptions  were  duly 
allowed.  The  effect  of  the  rulings  was 
to  deprive  defendants  of  the  benefit  of 
this  standard,  by  which  the  jury  might 
have  determined  whether  the  prices  de- 
fendants agreed  to  exact  for  the  mer- 
chandise were  excessive;  and  for  this 
reason  only  I  concur  in  the  reversal  of 
the  judgment  of  conviction  as  to  this 
count.  As  to  the  other  counts,  I  concur 
in  the  reversal  upon  the  ground  that  the 
statute,  in  declaring  it  unlawful  ''to  make 
any  unjust  or  unreasonable  rate  or 
charge  in  handling  or  dealing  in  or  with 
any  necessaries,"  does  not  irfclude  the 
exaction  of  an  excessive  price  for  mer- 
chandise sold. 

Mr.  Justice  Brandeis  concurs  in  this 
opinion. 
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in  Err., 

V. 

GUSTAV  A.  SCHNULL,  William  J.  Griffin, 
and  George  C.  Griffin,  Composing  the 
Firm  of  Schnull  &  Company,  et  al. 

(See  S.  C.  Reporter's  ed.  113-123.) 

Constitutional  law  *-  due  process  of  law 
—  state  regulation  of  railway  rates  — 
conflscation. 

1.  A  state  may  not  segregate  a  class  of 
traffic  and  compel  a  carrier  to  transport  it 
in  intrastate  commerce  at  less  than  cost, 
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or  without  a  substantial  compensation,  al- 
though the  return  by  the  carrier  from  its 
entire  intrastate  operations  may  be  ad- 
equate. 

[For    other    cases,     see     Constitutional     Law. 
C08-C28,  In  DlRost  Sup.  Ct.  1908.] 

Pleading  —  averments  —  certainty. 

2.  The  averment  of  a  pleading  need 
not  be  so  certain  that  an  alTirmative  allega- 
tion of  the  existence  of  a  fact  or  condition 
must  be  accompanied  by  the  negation  of 
that  which  is  contradictory  to  it  or  incon- 
sistent with  it. 

FFor  othPF  rn8«»8,  see  Pleading,  I.  c,  in  Digest 
Sup.  Ct.  11)08.1 

Pleadingr  —  answer  In  rate  case  —  snfll- 

ciency  of  averments. 

3.  Averments  in  the  answer,  in  a  suit 
to  compel  a  railway  company  to  keep  in 
force  certain  intrastate  freight  rates  pre- 
iicribed  by  the  order  of  a  state  commission, 
which  assert  that  the  order  of  the  commis- 
sion will  not  yield  revenue  sufficient  to  re- 
imburse the  railway  company  for  handling 
and  carrying  the  classes  of  property  speci- 
fied in  the  order  and  provide  a  fair  return 
on  the  property  used  in  the  service,  and  that, 
therefore,  if  the  ofder  be  enforced,  the  rail- 
way company  will  be  deprived  of  its  prop- 
erty without  due  process  of  law,  are  suffi- 
cient to  present  the  issue  whether  the  order 
of  the  commission  was  invalid  because  it 
required  a  service  that  the  rates  did  not 
compensate,  although  the  answer  does  not 
allege  that  the  rates  are  not  compensatory 
of  the  cost  of  tlie  service  between  the 
stations  to  which  they  apply,  and  fails  to 
specify  upon  what  part  of  the  carrier's 
property  the  rates  will  not  yield  a  fair 
return. 

[For  other  cases,  see  Pleading,  III.  h,  in  Digest 
Sup.  Ct.  1908.] 

Note. — On  state  regulation,  generally, 
of  tolls,  rates,  and  prices — see  note  to 
Winchester  &  L.  Turnp.  Road  Co.  v. 
Croxton,  33  L.R.A.  177. 

On  elements  entering  into  determina- 
tion of  reasonableness  of  railroad  rates 
prescribed  by  the  state  for  local  traffic — 
see  notes  to  Pennsylvania  R.  Co.  v.  Phil- 
adelphia County,  15  L.R.A.(N.S.)  108, 
and  State  ex  rel.  McCue  v.  Northern  P. 
R.  Co.  25  L.R.A. (N.S.)  1001. 

On  valuation  upon  which  return  from 
intrastate  railway  rates  prescribed  by 
the  state  is  to  be  computed — see  note  to 
Simpson  v.  Shepard,  57  L.  ed.  U.  S.  1511. 

On  effect  of  fact  that  return  as  a  whole 
is  reasonable  on  right  to  require  railroad 
to  transport  commodity  for  less  than 
reasonable  compensation — see  note  to 
Northern  P.  R.  Co.  v.  North  Dakota, 
L.R.A.1917F,  1158. 

On  reasonableness,  generally,  of  state 
limitation  of  railroad  rates — see  note  to 
Chicago,  M.  &  St.  P.  R.  Co.  v.  Tompkins, 
44  L.  ed.  U.  S.  417. 

As  to  validity  of  class  legislation,  gen- 
erally— see  notes  to  State  v.  Goodwill,  0 
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IEjTtot  to  state  court  —  presiiinptions  «-• 
determination  below. 

4.  The  Federal  Supreme  Court,  on  writ 
of  error  to  a  state  court  to  review  a  judg- 
ment which  affirmed  a  decree  below,  sustain* 
ing  a  demurrer  to  the  answer  in  a  suit  faj 
a  shipper  against  a  railway  company  to 
compel  it  to  observe  freight  rates  estab- 
lished by  the  state  railroad  commission, 
must  assume  that  the  highest  state  court 
considered  all  that  was  pertinent  to  the 
grounds  of  suit  and  the  railway  company's 
resistance,  including  the  contention,  ur^sd 
for  the  first  time  in  the  Federal  Supreme 
Court,  that  the  answer  failed  to  state  ft 
defense  becaus>e  the  railway  company  had 
not  pursued  the  remedy  which  the  state 
had  prescribed  for  relief  against  an  order 
of  the  commission. 

[For  other  cases,  see  Appeal  and  Error,  VIIL 
d.  6.  in  Digest  Sup.  Ct.  1908.] 

Judgment  —  res  Judicata  —  decree  In 
rate  case  —  dismissal  without  prejv* 
dice. 

6.  A  decree  of  the  Federal  Supreme 
Court  which,  on  the  ground  that  the  aver- 
ments of  the  bill  were  not  sustained  by  the 
proofs,  reversed  a  decree  below  enjoining 
the  enforcement  of  an  order  of  a  state 
railroad  commission  fixing  maximum  freight 
rates,  challenged  by  a  railway  company  as 
confiscatory,  and  remanded  the  cause  with 
directions  to  dismiss  the  bill  without  preju- 
dice, does  not  prevent  such  railway  com- 
pany from  showing  that  such  order  is  in- 
valid when  an  attempt  is  made  to  enforce 
it  at  a  subsequent  period. 
[For  other  oascR,  see  Judgment,  III.  f,  in  Digest 
Sup.  Ct.  1908.] 

[No.  125.1 


L.RiA.   621;    and   State   v.   Loomis,   21 
L.R.A.  789. 

As  to  how  and  when  questions  must  be 
raised  and  decided  in  a  state  court  in 
order  to  make  a  case  for  a  writ  of  error 
from  the  Supreme  Court  of  the  United 
States — see  note  to  Mutual  L.  Ins.  Co.  v. 
McGrew,  63  L.R.A.  33. 

On  conclusiveness  of  prior  decisions  on 
subsequent  appeals — see  note  to  Hastings 
V.  Foxworthy,  34  L.R.A,  321. 

On  effect  of  dismissal  on  second  action 
— see  note  to  Homer  v.  Brown,  14  L.  ed. 
U.  S.  970. 

On  conclusiveness  of  judgments,  g^en* 
orally — see  notes  to  Sharon  v.  Terry,  1 
L.R.A.  572;  Boiling  v.  Schuyler  Nat 
Bank,  3  L.R.A.  142;  Wiese  v.  San 
Francisco  Musical  Fund  Soc.  7  L.RJL 
577;  Morrill  v.  Morrill,  11  L.R.A.  156; 
Shores  v.  Hooper,  11  L.R.A.  308;  Bank 
of  United  States  v.  Beverley,  11  L.  ed. 
U.  S.  76;  Johnson  Co.  v.  Wharton,  38 
L.  ed.  U.  S.  429  ;*  and  Southern  P.  R. 
Co.  V.  United  States,  42  L.  ed.  U.  S. 
355. 

255  U.  8. 


IMO.  VANDALIA  RAILROAD  00.  v.  SCHNULL. 

Argued  December  16  and  17,  1920.    D^ided  Ann.  Cas.  1034;  Northern  P.  R.  Co.  v. 

February  28,  1921.  North  Dakota,  216  U.  S.  679,  681,  64  L. 

IKT  «««^T,  X     .,.     o               ^     _x     n  «^-  ^24,  626,  30  Sup.  Ct.  Rep.  423;  Nor- 

N  ERROR  to  the  Supreme  Court  of  f^ik  &  W.  R.  Co.  v.  Conley,  236  U.  S. 

the    State   of   Indiana    to   review    a  595^  59  l.  ed.  745,  P.U.R.1916C,  293,  36 

^dgment  which  affirmed  a  judgment  of  g^p,    ct.    Rep.    437;    Minnesota    Rate 

the  Supreme  Court  of  Marion  County,  c^ses  (Simpson  v.  Shepard)  230  U.  S. 

in  that  state,  sustaining  a  demurrer  to  353    57   l.   ed.   1611,  48   L.R.A.(N.S.) 

the    answer    in    a    suit    by    a    shipper  ^gi    33  ^        ^t.  Rep.  729,  Ann.  Cas. 

against  a  raijway  company  to  compel  it  ig^g^  jg;  Missouri  Rate  Cases  (Knott 

to  obseire  freight  rates  established  by  ^    Chicago,  B.  &  Q.  R.  Co.)  230  U.  S. 

tlie    state    raUroad    commission.      Hte-  474    57  l    ed.  1571,  33  Sup.  Ct.  Rep. 

versed  and  remanded  for  further  pro-  ^7^^                                                          '^ 

eeMings.                                -100    t  j     cvr  The  answer  clearly  pleads  an  ultimate 

The  facts  are  stated  in  the  opinion.  B,jj,g^  c^de  PI.  §§  140,  206,  209;  Voiles 

Mr.  D.  P.  WOUains  argued  the  cause,  ''•  Beard,  58  Ind.  510;  Ripley  CJounty  v. 

and,  with  Messrs.   Samuel  0.  Pickens,  Hill,  115  Ind.  316, 16  N.  E.  156. 

5^*™  o^-  ™***'^*'"."/y'    *^*I^*^  ^-  Mr.  Karl  Knox  Gartner  argued  the 

o°t"''  fl^Li^-K^V*^'""'!  f^t^^^""  cause,  and,  with  Mr.  Gibbs  L.  Baker, 

Pickens,  filed  a  brief  for  plaintiff  in  er-  f^^  ;  brief  for  defendants  in  error: 

"^mV      i.  i.    1-                       1.                 X  The  supreme  court  of  Indiana  did  not 

The  state  has  no  power  to  segregate  a  ^„  j„  f^/^■      ^„  t^e  evidence  of  record 

certain  class  of  railroad  traffic,  and  re-  ^^^^^  ^j,^  ^J^  ^^^^  ^^^  ^^^^^  ^  ^^ 

quire  the  earner  to  carry  and  handle  confiscatory 

that    traffic    at    unremunerative    rates.  Wood  v.  Vandalia  R.  Co.  231  U.  S.  1, 

Since  the  carrier  is  entitled  to  receive  gg  t    ^j   gj  34  o       n*  Worj  7 

a  fair  return  upon  the  value  of  all  of  its  «,/      *      '     ,            i. '    i.      x  'i.u    i>    * 

property  used  for  the  benefit  of  the  pub-  J\«  *f  ^^'^  ^?^^«  "^f/«*  out  the  facts 

lie,  to  hold  that  a  carrier  may  be  re-  ^^^^^'  '^  P^^,y^?'  ^^"1^»  *«  *  '«S^i  ^^"J- 

quired  to  carry  a  part  of  its  traffic  at  elusion,  result  m  confiscation.     The  al- 

1  loss  would  mean  that  that  loss  must  legation   as   made   is   an   allegation   of 

be  made  good  by  rates  imposed   upon  niixed  law  and  fact. 

other  parts  of  its  traffic.  Reagan  v.  Farmers*  Loan  &  T.  Co. 

Northern  P.  R.  Co.  v.  North  Dakota,  154  U.  S.  362,  401,  38  L.  ed.  1014,  1024, 

236  U.  S.  585,  598,  59  L.  ed.  735,  L.R.A.  4  Inters.  Com.  Rep.  560, 14  Sup.  Ct.  Rep. 

1917F,  1148,  P.U.R.1915C,  277,  35  Sup.  1047. 

Ct.  Rep.  429,  Ann.  Cas.  1916A,  1.  Mnco^    p»»n^]no  w    Q«,;fi,    vi^^r^  w 

While  the  state  has  a  broad  field  for  Messrs    Charles  W    Smith,  Henry  H. 

the  exercise  of  its  power  in  fixing  intra-  Hornbrook,  Charles  Remster,  Albert  P. 

state  rates  of  common  carriers,  it  may  Smith,  and  Paul  Y.  Davis  also  filed  a 

Hot  require  the  carriers  to  carry  passen-  brief  for  defendants  in  error: 

gers  at  a  rate  which  affords  such  a  nar-  ly  attacking  the  reasonableness  of  a 

row,   if  any,  margin  over  the  cost  of  particular  rate,   it   is   not   sufficient  to 

the  traffic,  that  it  is  forced  to  carry,  if  show  that  such  rate,  applied  generally. 

Hot  at  or  below  cost,  with  merely  a  nomi-  would  be  unremunerative. 

Hal  reward.  Minneapolis  &  St.  L.  R.  Co.  v.  Min- 

Norfolk  &  W.  R.  Co.  v.  Conley,  23G  nesota,  186  U.  S.  257,  46  L.  ed.  1151,  22 

TJ.   S.  605,  59  L.  ed.  745,  P.U.R.1915C,  Sup.  Ct.  Rep.  900. 

293,  35  Sup.  Ct.  Rep  437;  Brooks-Scan-  ^j^^  principle  involved  in  the  ruling 

%  S?p.  Ct.  Rep'l83    ^•^•^•^^^^^'  ^^^'  shaken  by  the  North  Dakota  and  West 

It  miist  neees'sarily  be  that  the  ques-  ^'^f^'l^^^^^l'       ^  r>    n          nu    Mza 

tion  to  be  determined  as  to  the  remu-  rr  ^i'  }f^^^J^r  \\^\nc,'^'  7.   V 

nerative  or  unremunerative  character  of  U.  S.  649,  39  L.  ed.  567,  15  Sup.  Ct.  Rep. 

the  rates  must  be  determined  as  of  the  484;  Minneapolis  &  St.  L.  R.  Co.  v.  Min- 

date  when  the  evidence  is  heard  and  the  nesota,  186  U.  S.  257,  46  L.  ed.  1151, 

eause  submitted  for  decision.  22  Sup.  Ct.  Rep.  900;  Willcox  v.  Con- 

Wilcox  v.  Consolidated  Gas  Co.  212  solidated  Gtes  Co.  212  U.  S.  19,  53  L. 

U.  S.  19,  52,  63  L.  ed.  382,  399,  48  L.R.A.  ed.  382,  48  L.R.A.(N.S.)   1134,  29  Sup. 

(N.S.)   1134,  29  Sup.  Ct.  Rep.  192,  15  Ct.  Rep.  192, 15  Ann.  Cas.  1034. 

65  Tj.  ed.  ^^\ 
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Hr.   Jostiee  KeKenna  delivered   V^- 
opiaion  of  the  court :    . 

Defendants  in  error,  alle^inE  thei 
selves  to  be  engaged  either  as  wholes 
or  retail  grocers  in  Indianapolis,  In* 
ana,  brought  this  suit  against  plaint 
in  error,  herein  [US]  called  the  Ra 
road  Company,  to  restrain  it  from  ohai 
ing  or  receiving  any  other  compensatii 
than  that  mentioned  and  described 
an  order  entered  by  the  railroad  coi 
mission  of  the  state  on  December  1 
1906,  and  which,  it  is, alleged,  becai 
effective  February  14,  1807,  and  to  i 
quire  the  Railroad  Company  to  recei 
and  transport  freight  at  the  rates  pi 
scribed  in  the  order  of  the  eomnuBaio 

The  first  pleading  of  the  Railroi 
Company  was  a  demiirrer  to  the  coi 
plaint.  We  omit  it  as  it  was  overruU 
and  as  the  case  depends  apon  the  answ 
of  the  Railroad  Company  and  a  demu 
rer  to  it.  It  was  in  three  paragrapl 
In  the  first  it  denied  "each  and  eve 
material  allegation"  of  the  oomplaii 
In  the  second  it  alleged  that  the  ord 
of  the  commission  would  not  yield  "re 
enue  sufficient  to  reimburse  the  Ra 
road  Company  for  handling  and  carr 
ing  the  classes  of  property  specified 
the  order,  and  provide  n  fair  return  • 
the  property  used  in  the  service."  Ai 
that,  therefore,  if  the  order  of  the  coi 
mission  should  be  enforced,  the  Ra 
road  Company  would  be  deprived  of  i 
property  without  due  process  of  la 
ia  violation  of  the  14th  Amendmei 
In  the  third  paragraph  it  alleged  th 
within  sixty  days  after  the  act  of  t 
state  took  effect,  it  filed  with  the  coi 
mission  a  schedule  of  its  rates  ai 
charges  between  all  of  the  points  in  t 
state,  that  it  bad  kept  on  file  a  lil 
schedule  in  every  station  and  depot  ai 
in  its  offices,  that  its  charges  had  been 
accordance  with  such  schedules,  ai 
were  legal  rates  for  the  services,  ai 
that  complainants  (defenJants  in  erro 
had  not  been  and  were  not  damagi 
thereby.  Dismissal  of  the  suit  w 
prayed. 

There  was  a  demurrer  to  the  secoi 
paragraph  for  insufficien-^y  to  constitu 
a  defense,  and,  followii^;  the  local  prn 
tice,  there  was  a  memorandum  specif 
ing  the  grounds,  as  follows:  (1)  The 
was  no  statement  that  the  [116]  ord 
of  the  commission  was  unremunerati'' 
or  confiscatory  at  the  time  it  was  mad 
or  at  the  time  suit  was  brought,  but  on! 
at  the  time  the  answer  was  filed.  Ni 
did  it  aver  that  at  either  of  those  tim< 
the  rates  would  not  pay  the  cost  of  tl 
service  to  which  they  were  applioab 
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and  leave  the  company  a  fair  letnm 
upon  the  property  used  in  the  service. 
(2)  Nor  aver  that,  when  taken  in  con- 
nection with  the  othei-  rates  lawfully 
prescribed  by  the  commission  and  its 
successor,  the  public  service  commi*- 
sion,  the  rates  did  not  afford  an  ade- 
quate and  remunerative  compensation 
for  the  handling  and  transportation  of 
all  classes  of  freight  or  passen^^rs  cov- 
ered by  such  orders.  (3)  The  averment 
tUat  the  rates  were  not  compensatorjr 
"states  no  issue  of  fact,  but  the  meiT 
conclusion  of  the  pleader  as  to  a  ma- 
terial fact."  (4)  The  answer  did  not 
profess  to  set  out  the  schedules  of  rates 
filed  with  the  commission  or  posted 
in  the  offices  of  the  Railroad  Company. 
And  further,  that  if  the  schedules  of 
rates  varied  from  those  of  the  commis- 
sion, they  were  thus  far  unlawful  and 
invalid  under  the  laws  of  the  state,  and 
constituted  no  defense  to  the  action; 
"the  mere  continuance  in  such  wrongful 
conduct"  did  "not  constitute  a  defense." 
And  further,  if  the  rates  charged  were 
the  same  as  those  prescribed  by  the 
commission,  the  fact  could  be  proved 
under  the  general  denial. 

The  demurrer  was  sustained  by  the 
court  and  the  Railroad  Company  ruled 
to  answer  by  September  6,  1916.  The 
company  elected  to  stand  by  its  answer 
and  declined  to  plead  further.  The 
case,  therefore,  rested  on  the  complaint 
and  the  denial  of  its  allegations  by  the 
Railroad  Company,  and,  upon  the  issue 
thus  made,  there  was  a  trial  upon  which 
there  were  admitted  in  evidence  over  the 
objection  of  the  Railroad  Company,  a 
transcript  of  the  record  of  the  suit 
brought  by  the  Railroad  Company 
against  Union  B.  Hnnt  et  al.,  consti- 
tuting the  railroad  commission  of  the 
state,  in  the  district  court  of  the  [117] 
United  States  for  the  district  of  Indiana, 
and  a  transcript  of  the  record  in  the 
same  case  in  this  court,  entitled  Wood  v. 
Vandalia  B.  Co.  231  U.  S,  1,  58  L.  ed. 
97,  34  Sup.  Ct.  Rep.  7,  and,  over  objee- 
tion,  the  proceedings  before  the  railroad 
commission  under  which  the  order  was 
made,  establishing  the  rates  that  are  the 
subject  of  controversy. 

The  court  enjoined  the  Railroad  Com- 
pany from  charging,  collecting,  or  re- 
ceiving from  plnintifEs  and  others  in 
like  situation  other  rates  than  thoea 
mentioned  in  the  order  of  the  commis- 
sion, and  enjoined  the  rates  in  excess 
thereof.  The  decree  speeifleally  men- 
tioned the  rates  to  be  charged.  It  was 
SKB  V.  8. 
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affinnad  by  the  supreme  court  of  the 
state. 

It  will  be  observed,  therefore,  that 
one  of  the  grounds  of  the  demurrer  to 
the  second  paragraph  of  the  answer  of 
the  Railroad  Company  was  not  that  the 
mtes  were  noncompensatory,  but  that 
they  were  not  alleged  to  be  so  at  the 
time  of  the  order  of  tie  commission  or 
at  the  commencement  of  the  suit,  but 
were  only  alleged  to  be  so  at  the  time 
of  filing  the  answer.  The  supreme  court 
seems  to  intimate  concurrence  in  this 
view  of  the  answer,  but  said,  whether  its 
ruling  be  based  on  that  construction  of 
the  answer  ''or  upon  the  evidence 
heard,"  it,  the  court,  was  satisfied  that 
the  railroad  had  ''not  tendered  or  made 
a  defense,  and  that  the  decision"  of  the 
trial  court  was  correct. 

The  court  put  in  contrast  the  conten- 
tions of  the  parties  as  follows:     "Ap- 
pellees  [plaintiffs]   assert  that,  for  all 
that    thus   appears,   appellant   may   re- 
ceive  sufficient   net   income   on    all   its 
other  business  on  this  division,  and  on 
all  of  its  business,  including  the  speci- 
fied classes,  on  other  divisions,  to  fur- 
nish it  a  fair  return  on  all  its  invest- 
ments   and    operations,    including    the 
transportation    of    these    classes,    and 
therefore   appellant  will  receive  all   to 
which   it  is  entitled,  though  this  order 
he     enforced."      "Appellant     [Railroad 
Company]  asserts  that  the  state  has  no 
power  [118]  to  thus  segregate  a  certain 
class  of  traffic  and  require  the  Railroad 
Company  to  carry  that  traffic  at  unremu- 
nerative  rates."     [188  Ind.  87,  P.U.R. 
191 OC,  637,  122  N.  E.  227.] 

The  cases  that  were  adduced  to  sus- 
tain the  respective  contentions  the  court 
enumerated,  but   considered   that   there 
'Was  "little  or  no  conflict"  in  them,  and 
that  any  confusion  in  them  "almost  alto- 
^^ther  disappears"  when  they  "are  read 
in   view  of  the  fundamental  principles 
involved."    The  court's  conclusion  from 
the  cases  was,  that  "a  carrier  is  entitled 
to   fair  remuneration  on  all  its  invest- 
ments and  property.    It  is  entitled  to  no 
more.     For  this  it   undertakes   to  rea- 
sonably serve  in  the  capacity  chosen  by 
it.     It  undertakes  to  serve  for  no  less. 
If  the  carrier  receives,  in  the  aggregate, 
sach    fair   remuneration,    notwithstand- 
ing the  rates  on  a  part  of  its  business 
are  not  remunerative,  the  carrier  has  no 
basis    for    complaint."      And    further: 
"When  a  rate  on  a  part  of  the  business 
is  too  low,  some  other  part  of  the  car- 
rier's business  may  be  paying  too  much, 
thus  preventing  a  deficiency  of  income 

which  would  otherwise  resnlt  from  the 
••  Ii.  ed. 


nonremunerative  rates.  In  such  eases 
the  shippers  affected  by  the  higher 
rates  may  have  a  basis  for  complaint. 
Smyth  V.  Ames,  169  U.  S.  466,  op.  540 
et  Seq.,  42  L.  ed.  819,  847,  18  Sup.  Ct. 
Rep.  418."  The  court  considered  that 
the  principle  of  the  proposition  an- 
nounced was,  in  its  opinion,  ^'strongly 
upheld"  in  Wood  v.  Vandalia  B.  Co., 
which  the  court  regarded,  "to  say  the 
least,"  as  holding  that  the  hearing  upon 
the  character  of  rates  "is  not  properly 
confined  to  the  particular  rates  and  the 
'actual  cost  and  outlay'  in  carrying  the 
classes  specified  on  a  specified  division 
in  ascertaining  whether  a  fair  return 
is  provided." 

The  court,  therefore,  makes  clear  the 
Federal  question,  and  its  decision  makes 
the  question  precise  by  a  contrast  of  the 
contentions  of  the  parties.  Let  us  re- 
peat them:  that  of  the  Railroad  Com- 
pany is  that  the  revenr.e  from  traffic  to 
which  the  rates  apply  is  the  test  of 
their  legality,  [110]  and  any  deficiency 
in  them  cannot  be  made  up  by  rates  on 
some  other  traffic;  that  of  the  defend- 
ants in  error  is  that  the  revenue  from 
all  of  the  intrastate  business  of  the 
Railroad  Company  is  to  be  taken  into 
account,  and  if  it  be  sufficient  to  remun- 
erate the  Railroad  Company,  the  partic* 
ular  rates,  though  unremunerative,  are 
nevertheless  legal. 

The  question  presented  by  the  con- 
tentions is  not  easy  of  ofifhand  solu- 
tion, though  its  elements  are  easy  of 
declaration.  A  railroad  is  private  prop- 
erty, and  as  such,  a  rate  may  be  fixed 
for  its  use;  but  it  is  private  property 
devoted  to  the  public  service,  and  as 
such  it  is  subject  to  the  power  of  the 
state  to  see  and  require  that  the  rate 
fixed  be  just  and  reasonable, — one  that, 
while  it  will  yield  a  revenue  to  the 
railroad,  will  be  proportioned  to  that 
which  should  be  charged  to  the  public. 
And  this  relation  of  right  and  power  is 
illustrated  in  many  cases.  It  is  de- 
clared in  Northern  P.  R.  Co.  v.  North 
Dakota,  236  U.  S.  585,  59  L.  ed.  735, 
L.R.A.1917F,  1148.  P.U.R.1915C,  277, 
35  Sup.  Ct.  Rep.  429,  Ann.  Cas.  1916A, 
1,  and  a  test  of  it  given;  that  is,  when 
the  right  must  yield  to  the  power,  and 
when  the  power  is  limited  by  the  right. 
And  there  was  a  consideration  and  re- 
view of  all  of  the  elements  involved. 
It  was  declared  that  the  legislature 
"has  a  wide  range  of  discretion  in  the 
exercise  of  the  power  to  prescribe  rea- 
sonable charges,  and  it  is  not  bound  to 
fix  uniform  rates  for  all  commodities, 
or   to  secure,  the   same  percentage  of 
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profit  on  every  sort  of  business  .  .  . 
It  is  not  bound  to  prescribe  separate 
rates  for  every  individual  service  per- 
formed, but  it  may  group  services  by 
fixing  rates  for  classes  of  traffic."  And 
this  court  will  not  sit  in  judgment  upon 
such  action  and  substitute  its  judgment 
for  that  of  the  legislature  when  review- 
ing ''a  particular  tariff  or  schedule 
which  yields  substantial  compensation 
for  the  services  it  embraces  when  the 
profitableness  of  the  intrastate  business 
as  a  whole  is  not  involved."  "But,"  the 
court  said,  ''a  different  question  arises 
when  the  state  has  segregated  [120]  a 
commodity  or  a  class  of  traffic,  and  has 
attempted  to  compel  the  carrier  to 
transport  it  at  a  loss  or  without  sub- 
stantial compensation  even  though  the 
entire  traffic  to  which  the  rate  is  applied 
is  taken  into  account.  On  that  fact  be- 
ing satisfactorily  established,  the  pre« 
sumption  of  reasonableness  is  rebutted." 
And  further,  ''it  has  repeatedly  been 
assumed  in  the  decisions  of  this  court 
that  the  state  has  no  arbitrary  power 
over  the  carrier's  rates,  and  may  not 
select  a  particular  commodity  or  class 
of  traffic  for  carriage  without  reason- 
able reward."  It  was  hence  concluded 
that  where  there  is  such  segregation, 
and  a  rate  imposed  which  would  com- 
pel the  carrier  to  transport  a  commod- 
ity "for  less  than  the  proper  cost  of 
transportation,  or  virtually  at  cost,"  the 
carrier  would  be  "denied  a  reasonable 
reward  for  its  service,"  and  "the  state 
has  exceeded  its  authority." 

The  case  and  its  principle  were  fol- 
lowed and  illustrated  in  Norfolk  &  W. 
R.  Co.  V.  Conley,  236  U.  S.  605,  59  L.  ed. 
746,  P.U.R.1916C,  293,  35  Sup.  Ct.  Rep. 
437,  and  the  principle  applied  to  a  pas- 
senger rate.  It  was  there  said,  explain- 
ing the  "range  of  permissible  action"  by 
a  state,  that  it,  the  state,  "has  no  arbi- 
trary power  over  rates;  .  .  .  and 
that  the  state  may  not  select  a  commod- 
ity, or  class  of  traffic,  and  instead  of 
fixing  what  may  be  deemed  to  be  rea- 
sonable compensation  for  its  carriage, 
compel  the  carrier  to  transport  it  either 
at  less  than  cost,  or  for  a  compensation 
that  is  merely  nominal."  See  also 
Brooks-Scanlon  Co.  v.  Railroad  Com- 
mission, 251  U.  S.  396,  64  U  ed.  323, 
P.U.R.1920C,  579,  40  Sup.  Ct.  Rep.  183. 

These  cases  leave  nothing  to  be  said, 
nor  need  we  review  the  prior  cases  from 
which  they  are  deductions.  The  conces- 
sion of  counsel  is  "that  it  may  be  ad- 
mitted that  the  North  Dakota  and  West 
Virginia    (Conley)    cases    have   greatly 

discredited    the    previous    theory    and 
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I  practice  under  which  a  rate  which  re- 
turned any  revenue  over  and  above  'out 
of  pocket'  costs  was  considered  to  be 
constitutionally  remunerative  .  .  J* 
Counsel  are  mistaken  [121]  in  their 
judgment  of  those  cases.  They  did  not 
discredit  what  had  been  announced  of 
either  theory  or  practice;  they  only  re- 
moved them  from  misunderstanding  and 
controversy,  and  declared  a  principle 
that  assigned  to  the  state  a  useful  power 
of  regulation,  while  it  accorded  to  rail- 
roads a  reasonable  return  upon  the  cap- 
ital invested  and  a  reward  for  its  enter- 
prise,— ^a  principle,  therefore,  whieli 
keeps  power  and  right  in  proper  rela- 
tion; if  we  may  repeat  ourselves,  power 
not  exercised  in  excess,  right  not  used 
in  abuse. 

It  is,  however,  contended  by  the  de- 
fendants in  error  that  the  a/erments  of 
the  answer  (second  paragraph)  are  not 
sufficient  to  present  the  issues  of  law 
based  upon  it  because  it  does  not  allei;e 
that  the  rates  are  not  compensatory  of 
the  cost  of  the  service  "between  the 
stations  to  which  the  rates  apply,"  and 
that,  therefore,  it  may  well  be  that  they 
are  remunerative  of  that  service,  and 
"only  be  nonremunerative  when  applied 
to  some  other  carriage."  And  it  is  fur- 
ther urged  that  the  answer  fails  to 
specify  upon  what  part  of  the  carrier's 
property  the  rates  will  not  yield  a  fair 
return,  and  it  is  consistent  with  the 
answer  that  there  may  be  a  fair  return 
on  the  value  of  the  property  'hised  in 
carriage  between  the  stations  named  in 
the  order,  althoi.gh  not  sufficient  to 
'provide  a  fair  return  in  handling  and 
carrying  the  classes  of  property  in  said 
order  specified'  over  some  other  part  of 
its  line." 

The  distinctions  are  artificial  and 
strained.  They  are  an  attempt  to  make 
the  necessary  implications  of  the  answer 
no  part  of  it.  The  averment  of  a  plead- 
ing need  not  be  so  certain  that  an 
affirmative  allegation  of  the  existence 
of  a  fact  or  condition  must  be  accom- 
panied by  the  negation  of  that  which  is 
contradictory  to  it  cr  inconsistent  with 
it.  The  answer,  besides,  is  addressed  to 
the  complaint  and  to  the  rates  and  order 
of  the  commission  [122]  that  constitute 
the  bases  of  the  complaint,  and  puts 
them  and  the  effect  of  them  in  issue.  In 
other  words,  the  complaint  deals  with 
the  rates  and  service  between  designat- 
ed stations,  and  the  answer  deuls  witk 
those  rates  and  that  service.  And  tlit 
supreme  court  so  regarded  it,  and  ex- 
plicitly said  that  the  evidence  made  ths 
issue.    Counsel  attack  the  eonelusion  as 
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unsupported,  but  we  must  accept  it,  as 
it  is  the  judgment  of  the  court  we  are 
reviewing,  and  it  is  to  be  estimated  by 
the  reasons  g^ven  for  it. 

We  therefore  repeat:  We  regard  the 
answer  as  a  reply  to  the  complaint,  and 
as  alleging  the  invalidity  of  the  order 
of  the  commission  because  it  required 
a  service  that  the  rates  did  not  compen- 
sate; and  necessarily  this  involves  a 
eonsideration  of  all  of  the  elements 
which  are  involved  in  that  service,  and 
determine  its  effect.  It  is  to  be  remem- 
bered that  we  are  dealing  with  a  plead- 
ing. What  the  evidence  may  show  we 
can  neither  know  nor  anticipate. 

Another  contention  of  defendants  in 
error  is  that  the  law  of  the  state  pre- 
scribes the  remedy  to  be  pursued 
against  an  order  of  the  commission  to 
be  to  procure  from  the  secretary  of  the 
commission  a  transcript  of  the  proceed- 
ings before  the  commission,  and  file  such 
transcript  with  a  statement  of  the 
causes  of  complaint  against  the  action 
of  the  commission  in  the  office  of  the 
derk  of  the  appellate  court  of  the  state 
within  a  designated  time,  and  give  no- 
tice to  the  commission.  And  it  is  said 
the  appellate  court  is  given  power  to 
affirm  the  action  of  the  commission,  or 
to  change,  modify,  or  set  it  aside,  as 
justice  may  require,  and  that  its  judg- 
ment is  made  final.  This  procedure  was 
not  followed,  it  is  said,  and  that  hence 
the  answer  {\  2)  of  the  Railroad  Com- 
pany ''was  not  a  compliance  with  this 
requirement  of  the  substantive  law  of 
Indiana,  and  for  that  reason  failed  to 
state  a  defense.'' 

The  contention  is  made  for  the  first 
time  in  this  court.     [123]  Its  lateness 
t&ay  not  militate  against  it,  but  that  it 
did  not  occur  sooner  to  counsel,  and  not 
%t  all  to  the  supreme  court,  demonstrates 
its  unsoundness.    It  is  to  be  remembered 
that  this  is  a  suit,  not  by  the  Railroad 
Company,  but  against  the  company,  and 
its    purpose  is  to  enforce  rates  estab- 
lished    by     the     railroad     commission, 
^hich  the  Railroad  Company  is  resist- 
ing-    The  decision  of  the  supreme  court 
Upon  the  grounds  of  suit  and  resistance 
is  here  for  review,  and  we  must  assume 
that  all  that  was  pertinent  to  either  the 
eourt  considered,  and  regarded  all  else 
untenable,  including  the  contention  now 
urged   by  counsel.     It  must,  therefore, 
be  rejected. 

The  final  contention  of  defendants  in 
error  is  that  Wood  v.  Yandalia  R.  Co. 
231  U.  S.  1,  68  L.  ed.  97,  34  Sup.  Ct. 
Bep.  7,  is  res  judicata  of  the  issues  in 
this  ease.  The  suit  w^s  by  the  Railroad 
••  Ii.  ed. 


Company  to  restrain  the  order  of  the 
Commission  involved  in  the  present  lit- 
igation, and  the  ground  of  attack  was, 
as  it  is  here,  that  the  rates  ordered 
were  not  compensatory  of  the  service  to 
which  they  applied.  The  averments  of 
the  bill  we  held  unsustained  by  the 
proofs,  and  nothing  more  was  decided. 
The  judgment  was  not  that  the  order  of 
the  commission  was  valid,  but  that  it 
was  not  shown  by  the  bill  to  be  invalid, 
and  the  bill  was  dismissed  without  preju- 
dice. That  is,  without  preclusion  of 
the  right  to  show  it  invalid  when  at- 
tempted to  be  enforced  at  a  subsequent 
period.  Missouri  v.  Chicago,  B.  &  Q.  R. 
Co.  241  U.  S.  633,  639,  540,  60  L.  ed. 
1148,  1154,  1156,  36  Sup.  Ct.  Rep.  715. 
We  cannot,  therefore,  yield  to  the  con- 
tention. 

It  follows  that  the  decree  must  be  re- 
versed and  it  is  so  ordered,  and  the  case 
remanded  for  further  proceedings  not 
inconsistent  with  this  opinion. 

Mr.  Justice  Day,  Mr.  Justice  Pitney, 
Mr.  Justice  Brandeis,  and  Mr.  Justice 
Olarke  dissent. 
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CITY  OF  FREMONT. 

(See  S.  C.  Reporter's  ed.  124-128.) 

Commerce  —  mnnidpal  license  tax  *- 
local  telej^rapti  bnsiness  *-  burden  on 
interstate  commerce. 

A  municipal  license  tax  of  $60  a 
year  upon  the  privilege  of  doing  an  intra- 
state telegraph   business  in  a  citj  having 

Note. — On  the  power  of  states  to  con- 
trol or  impose  burdens  on  interstate 
telegraph  and  telephone  companies — see 
note  to  Postal  Teleg.  Cable  Co.  v.  Balti- 
more, 24  L.R.A.  161. 

On  state  law  alTecting  telegraphs  as 
regulation  of  interstate  commerce — see 
note  to  Western  U.  Teleg.  Co.  v.  Com- 
mercial Mill.  Co.  36  L.R.A.(N.S.)  220. 

On  validity  of  license  fee  exacted  of 
telegraph  and  telephone  companies  as 
affected  by  amount — see  note  to  Troy  v. 
Western  tl.  Teleg.  Co.  27  L.R.A.  (N.6.) 
627. 

As  to  taxation  of  corporate  franchises 
in  the  United  States — see  note  to  Louis- 
ville Tohacco  Warehouse  Co.  y.  Com. 
57  L.E.A.  33. 
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more   than    five   thousand    and   less   than  Co.  v.  Texas,  210  U.  S.  217,  52  L.  ed. 

twenty-five  thousand  inhabitanU  cannot  be  1031,  28  Sup.  Ct.  Rep.  638;  Crutcher  y, 

said   to^be  in  effect  a   burden    unon   the  Kentucky,  141  U.  S.  47,  36  L.  ed.  649, 

***^*PLJ^"P*?^  *  /"*!"*^^     business  ^^  g        ^^^   j^        ^^ 

merely   because   its   intrastate   business   m  «    t>               !{:                                      •     ^ 

that  city,  which  the  company  asserU  it  is  ^  2.  Because   the   company   is   required 

compelled  by  statute  to  continue  to  carry  oy  the  ordinance  of  Fremont,  taken  in 

on  at  the  rates  therein  prescribed,  may  be  conjunction    with    the    statute    of    Ne- 

insufficient  to  pay  the  tax,  where  any  deficit  braska,  to  pay  this  tax  as  a  condition 

may  be  obviated  by  application  for  an  in-  upon  its  interstate  business. 

crease  of   intrastate  rates,   and  where,   in  Postal  Teleg.  Cable  Co.  v.  Charleston, 

addition    the  telegraph  companv,  when   it  153  u.  S.  692,  38  L.  ed.  871,  4  Inters. 

entered  the  citv,  the  ordinance  levying  the    r«^««    i>««    ^qt    ia   o„^    r«*.    r> inn4 

Ux  being  then^in  existence,  did  not  declare  S?"";  ^®P;,^^J\^^  ^^^'  ^t.  Rep.  1094; 

against  iU  legality  or  complain  of  its  detri-  J;®?,^®^°  J:'rf^'^rr      v.   Kansas,  216 

mental   operation,   but   subjected    itself   to  U-  S.  1,  54  L.  ed.  355,  30  Sup.  Ct.  Rep, 

fufthcr   regulation,   licensing,    and   taxing,  190;  Leloup  v.  Mobile,  127  U.  S.  649,  32 

and  paid  the  tax    (by  mistake  and   inad-  L.  ed.  314,  2  Inters.  Com.  Rep.  134,  8 

vcrtence,  it  asserts)  for  several  years.  Sup.   Ct.   Rep.   1380;   Crutcher  v.   Ken- 

[For    other    caseR,     see    Commerce,     27:i-2S7 ;  f„„i,,,    i>ii    it     q     j.7     on   j      ^/l     ftJ.0     11 

Telegraphs,  I.  in  Digest  Sup.  Ct  1908.]  tucky,   141    U.    b.   4/,   60   L.   ed.   b4y,   11 

Sup.    Ct.    Rep.    851;    Pullman    Co.    v. 

[No.  156.]  Adams,  189  U.  S.  420,  47  L.  ed.  877,  23 

Sup.  Ct.  Rep.  494. 

Submitted    January     18,    mi.      Decided  Tj^jg  court  has  never  failed   to  hold 

February  28,  1921.  ^^^^  -^  jg  beyond  the  power  of  the  state, 

IN  ERROR  to  the  Supreme  Court  of  ^^  *?>:  ^^^  ''''  '"'  ^°^''  ""'7'  ^"^  ^'''*'^''" 

1   the   State   of  Nebraska   to  review  a  ^^®  interstate  commerce  of  a  corpora- 

n«^„^«^f  il;«^  iffi       !i       r/^^'^^Y  «  tion,  whether  by  taxes  or  otherwise. 

ihfealT  r     r.   Tn  A   J"^^^?'  ^^  Catcher  v.  Kentucky,  141  U.  S.  62. 

fh!f  «  n?    •     f        ^%^^^^"  9^.""  y'  ^^  35  L.  ed.  654,  11   Sup    Ct.   Rep.  851; 

nnr^Hnn   in'"/«nrt\''^^  Western  U.  Teleg.  Co!^v.  Kansas,  216 

poration  in  a  suit  to  collect  a  license  ,r   0    ^    ^  -  y    ^a    onn   on  q„^   n^    -o^^ 

tax   from    a    telegraph    company.     Af-  ^^q^'  ^>  ^  ^-  ««*•  ^'  ^  ^"P"  ^*-  ^*P- 

^'See  same  case  below,  103  Neb.  476, 172  ,  "^^^  «***«'  T""'.^  »"•?.  »!f««<^y  beginning 

N  W   525  ^  recognize  the  invalidity  oi  such  taxa- 

The  facts  are  stated  in  the  opinion,  ^^^^^^^^j  Teleg.-Cable  Co.  v.  Cordele,  141 

Mr.   John  N.   Sebrell,   Jr.,   submitted  Ga.  658,  82  S.  E.  2G;  Western  U.  Teleg. 

the  cause  for  plaintiflf  in  error :  Co.  v.  Fitzgerald,  149  Ga.  330,  100  S.  E. 

•  The  tax  is  invalid  as  applied  to  the  104. 

Postal  Telegraph-Cable  Company :  j^^    j^^^^^  E.  Evan*  submitted  the 

1.  Because  the  receipts  from  the  com-  «  _  j„i!„„  j„„t  ;„  „^^,     tlt^— 

nelled  intraitate  biminpw  »rfl  not  Ruffl  *'*"^^  **"^  defendant  in  error.     Messrs. 

pelied  intrastate  business  are  not  suttl-  ^j^    ,      g    Abbott  and  John  F.  Rohn 

cient  to  pay  the  tax,  and  it  therefore  ,     i,  •  « 

falls  upon  interstate  commerce.  "^^f  **"  -t"®  7'" '         .   u„j    .  ,»i.„-5f- 

Postal  Teleg.-Cable  Co.  v.  Richmond,  ^  ^he  city  of  iremont   had   ««thon^ 

249  U.  S.  252,  63  L.  ed.  590,  39  Sup.  Ct.  ^Y  ''«,  Sfnl  iZ^^til^on  thT^f 

Rep.  265;  Pullman  Co.  v.  Adams,  189  f  o^^Pf*'?"  "7  Ji?,'^'l.rK  ™«„i-^ 

U.  S.  420,47  L.  ed.  877,  23  Sup.  Ct.  Rep.  trastate  business  of  telegraph  companies 

r^oS"^o'^i;V^7-6jL''ed-6?7  TraS'islan'd  v!'postal  Teleg.  CaMe 

^  st.'A^.'le^fst.'LuisI^^^^^^^^^  Co.  92  Neb   253  138  N,  W^169;  W«^ 

.    "    o    r«           A  1              ooc  TT    o  em  U.  Teleg.  Co.  v.  J^Yemont,  4 J  Web. 

r^  W  T    J^PfiV  6i  qn",f  Pf  ^„n   Q?:  499,  26  L.R.A.  698,  61  N.  W.  724;  Postal 

?T^V£|   c*f*    f'      r^'  ^xt^^^'    »  '  Teleg.  Cable  Co.  v.  Charleston,  153  U. 

United  States  Exp.   Co.   v.  Minnesota,  „  -.5,  „„  j      ,  oti   a  i„t^,^  r^m  R»n 

223  U.  S.  335,  56  L.  ed.  459,  32  Sup.  Ct!  ?J^?i^|.,^-  !i  Ri;*/oo4                ^^ 

Rep.  211;  Western  U.  Teleg.  Co.  V.  Kan-  ^37,  14  SuP-  Ct  Rep.  1094 

sas,  216  U.  S.  1,  54  L.  ed   355,  30  Sup.  Under   the    tax   ordinance    intrasU^ 

Ct'Rep.  190;  Galveston,  H.&'S.  A.  g.  ifrrrliaS  forthe^SISS; 

On  corporate  taxation  and  the  com-  and  the  tax  is  valid. 


meroe  clause — see  note   to   Sanford   v. 
Poe,  60  L.R.A.  641. 

On  validity  of  license  tax  on  foreign 
oorporations  as  condition  of  doing  busi- 
ness— see  note  to  Reymann  Brewing  Co. 
V.  Brmter,  ^  I^  ed.  U.  S.  269. 


Postal  Teleg.  Cable  Co.  v.  Richmond, 
249  U.  S.  252,  63  L.  ed.  590,  39  Sup.  Ct 
Rep.  265. 

The  sum  of  $60  per  year  on  thia  h^A 
ness,  operated  in  a  city  of  8,000,  ia  not^ 
on   its  face,   unreasonable.     TIm   oovii 
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will   presume   a  tax  to   be  reasonable 
and  valid. 

McQuiUin,  Mun.  Ord.  §  417;  Grand 
Island  V.  Postal  Teleg.  Cable  Co.  92  Neb. 
253,  138  N.  W.  169;  Nashville,  C.  &  St. 
L.  R.  Co.  V.  Attalla,  118  Ala.  362,  24 
So.  450;  Savannah  v.  Cooper,  131  Ga. 
676,  63  S.  E.  141;  Atlantic  Postal  Tel^.- 
Cable  Co.  v.  Savannah,  136  Ga.  657,  71 
S.  E.  1115;  Troy  v.  Western  U.  Teleg. 
Co.  164  Ala.  482,  27  L.R.A.(N.S.)  627, 
51  So.  523;  Postal  Teleg.-Cable  Co.  v. 
Cordele,  141  Ga.  658,  82  S.  E.  26;  Bur- 
lington V.  Unterkircher,  99  Iowa,  401, 
68  N.  W.  796;  Meyers  v.  Chicago,  R.  L 
&  P.  R.  Co.  57  Iowa,  558,  42  Am.  Rep. 
50,  10  N.  W.  896 ;  1  Dill,  Mun.  Corp.  p. 
261. 

The  matter  of  supervision  and  fran- 
chise may  be  an  element  in  fixing  an  oc- 
cupation tax,  and  that  element,  of  itself, 
would  justify  a  tax  of  the  amount  lev- 
ied by  this  ordinance. 

Chester  City  v.  Western  U.  Teleg.  Co. 
154  Pa.  464,  25  Atl.  1134. 

And  it  has  been  held  that  the  fact 
that  such  charge  was  more  than  ten 
times  the  cost  of  regulation  and  of  all 
outstanding  expenses,  including  liability 
for  damages,  loss,  and  expenses  of  every 
nature,  is  not  sufQcient  to  defeat  the 
right  to  collect  the  tax. 

Philadelphia  v.  American  U.  Teleg. 
Co.  167  Pa.  406,  31  Atl.  628. 

And  it  was  so  held  where  it  was  al- 
leged that  the  charges  were  thirteen 
times  more  than  a  sum  sufficient  to  de- 
fray all  expenses  and  charges  of  inspec- 
tion and  supervision. 

North  Brad  dock  v.  Central  Dist.  & 
Printing  Teleg.  Co.  11  Pa.  Super.  Ct.  24. 

An  occupation  tax  is  not  Unconstitu- 
tional because  the  company  is  also  en- 
gaged in  interstate  business,  and  has  ac- 
cepted the  provisions  of  the  Act  of 
Congress  of  July,  1866,  relative  to  post 
rates. 

Postal  Teleg.  Cable  Co.  v.  Charleston, 
153  U.  S.  692,  38  L.  ed.  871,  4  Inters. 
Com.  Rep.  637,  14  Sup.  Ct.  Rep.  1094; 
Postal  Teleg.  Cable  Co.  v.  Baltimore,  79 
Md.  602,  24  L.R.A.  161,  29  Atl.  819; 
Western  U.  Teleg.  Co.  v.  Fremont,  43 
Neb.  499,  26  L.R.A.(N.S.)  698,  61  N.  W. 
724. 

In  doing  an  intrastate  business  at 
Fremont,  the  company  had  other  items 
of  expense  beside  this  local  taxation, 
and  all  were  items  of  expense  on  that 
business,  and  if  it  was  impracticable 
ftr  it  to  do  an  intrastate  business  and 
pay  the  reasonable  expenses  incident  to 
tkat  business,  including  a  reasonable 
loeal  oeenpation  tax,  like  others  in  simi- 
W  Ik  ed. 


lar  business,  it  had  the  right  to  refrain 
from  doing  that  intrastate  business. 

Osborne  v.  Florida,  164  U.  S.  650,  41 
L.  ed.  586,  17  Sup.  Ct.  Rep.  214,  33  Fla. 
162,  25  L.R.A.  120,  39  Am.  St.  Rep.  99, 
4  Inters.  Com.  Rep.  731,  14  So.  588; 
Grand  Island  v.  Postal  Teleg.  Cable  Co. 
92  Neb.  257, 138  N.  W.  169 ;  Pullman  Co. 
V.  Adams,  189  U.  S.  420,  47  L.  ed.  877, 
23  Sup.  Ct.  Rep.  494. 

Mr.  Justice  McKenna  delivered  the 
opinion  of  the  court : 

The  city  of  Fremont  is  a  city  of 
Nebraska  of  the  first  class,  having  more 
than  5,000  and  less  than  25,000  inhab- 
itants. By  an  ordinance  duly  enacted 
in  1903,  and  re-enacted  in  1907,  there 
was  levied  a  license  tax  upon  business 
and  occupations  within  the  city,  includ- 
ing telegraph  offices.  Upon  these  offices 
it  levied  a  tax  of  $60  per  year  on 
the  business  and  occupation  of  sending 
[125]  messages  from  the  city  to  any 
place  in  the  state,  and  receiving  messages 
transmitted  from  any  place  in  the  state 
to  the  city,  except  messages  received 
from  or  transmitted  to  any  department, 
agency,  or  agent  of  the  United  States, 
and  except  messages  which  were  inter- 
state commerce. 

Plaintiff  in  error,  herein  called  the 
Postal  Company,  is  a  corporation  en- 
gaged in  such  business  within  the  city, 
it  having  been,  in  December,  1881,  per- 
mitted by  the  constituted  authorities  of 
the  city,  in  the  manner  provided  by  its 
ordinance,  to  occupy  and  use  the  streets 
of  the  city  for  that  purpose,  the  or- 
dinance providing  that  it  was  '^subject 
to  such  regulations  as  have  been  or  may 
be  provided  by  ordinance,"  and  that 
nothing  in  the  article  granting  such  con- 
sent to  the  use  and  occupation  of  the 
streets  should  "be  construed  to  prevent 
said  city  from  further  regulating,  li- 
censing, or  taxing  any  person,  company, 
or  corporation  owning,  using,  or  operat- 
ing any  telephone  or  telegraph  lines 
within  the  corporate  limits  of  said  city." 
The  Postal  Company,  in  accordance  with 
the  ordinance,  paid  a  license  tax  of  $60 
a  year  for  the  years  1903  to  1914,  each 
inclusive,  but  did  not  pay  for  the  years 
1915  to  1916,  and  this  action  was  brought 
for  the  recovery  of  the  same,  with  in- 
terest at  7  per  cent. 

The  defenses  of  the  Postal  Company, 
set  up  in  its  answer,  are  that  it  is  com- 
pelled by  the  charter  of  Hs  organization 
to  do  intrastate  as  well  as  interstate 
telegraphing;  that  it  paid  the  license 
tax  for  the  years  alleged  inadvertently 
and  without  recognition  of  its  legality; 
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that  it  has  accepted  the  terms  of  the 
Post  Road  Act  of  July  24, 1866  [14  Stat, 
at  L.  221,  chap.  230],  and  is  entitled 
to  its  benefits;  that  the  tax  is  confis- 
catory and  prohibitive,  and  deprives  the 
company  of  its  property  without  due 
process  of  law,  in  violation  of  the  14th 
Amendment  of  the  Constitution  of  the 
United  States.  In  specification  of  this 
defense  it  is  alleged  that  the  receipts  of 
the  company  for  1^4  on  its  [126]  in- 
trastate business  were  only  $108.28,  and 
for  the  year  1915,  $83.96,  and  that 
the  expenses  properly  chargeable  against 
these  years  respectively,  exclusive  of 
the  tax,  were  $185.56  and  $154.26, 
and  that  its  loss  on  intrastate  busi- 
ness would  have  to  be  made  up  from 
interstate  business;  that  the  citv  is 
under  no  expense  by  reason  of  the 
poles  and  wires  of  the  company  being 
in  the  city,  and  that  $60  a  year  is  in 
excess  of  a  rental  charge  upon  them, 
and  that  the  streets  are  post  roads  with- 
in the  meaning  of  the  Post  Road  Act  of 
1866.  In  further  defense  the  answer 
alleges  that  the  tax  is  one  on  interstate 
commerce;  that  it  deprives  the  company 
of  the  equal  protection  of  the  laws,  and 
impairs  the  obligation  of  a  contract,  both 
in  violation  of  the  Constitution  of  the 
United  States. 

The  case  was  tried  to  a  jury,  which, 
after  evidence  taken,  was  instructed  by 
the  court  to  return  a  verdict  for  the  city 
in  the  sum  of  $135. 

A  motion  for  new  trial  was  denied, 
and  judgment  was  rendered  upon  the 
verdict.  It  was  affirmed  by  the  su- 
preme court  of  the  state,  the  supreme 
court  deciding:  (1)  The  tax  was  "not 
a  mere  license  or  regulation  measure, 
but  one  desiprned  for  revenue  purposes," 
and  that  its  extent  was  "a  matter  for 
the  judgment  and  discretion  of  the 
municipal  government,  subject  only  to 
the  restriction  that  it  must  not  be 
prohibitory."  Citing  Cooley,  Taxn.  3d 
ed.  1139,  1440.  (2)  The  tax  was  not 
prohibitive;  that  proof  of  loss  for  two 
years,  without  showing  what  volume  of 
business  was  available  in  the  municipal- 
ity, or  what  portion  was  done  by  the 
company,  or  what  its  facilities  were  for 
handling  the  business,  was  not  sufficient 
to  show  that  a  tax  of  $60,  imposed  for 
revenue  purposes  on  the  privilege  of  do- 
ing an  intrastate  business  in  a  city  of 
over  8,000  inhabitants,  was  unreason- 
able. (3)  In  'imposing  an  occupation 
tax  for  revenue  purposes  a  municipality 
acts  as  the  agent  of  the  state,  and  where 
a  tax  is  imposed  upon  a  telegraph  com- 
pany  doing   an   intrastate    [127]    and 
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an  interstate  business,  and  the  reve- 
nue derived  from  its  intrastate  business 
as  a  whole  becomes  insufficient,  and  the 
tax  may  become  a  burden  on  its  inter- 
stote  business,  "§  7409,  Rev.  SUt.  1913, 
provides  a  remedy." 

The  only  contention  that  the  Postal 
Company  makes  here  is  that  the  tax  ''is 
in  effect  an  imposition  upon  its  inter- 
state business."  It  has  this  effect,  is  the 
assertion,  because  its  'intrastate  busi- 
ness at  Fremont  is  insufficient  to  pay  the 
tax,"  which,  if  compelled,  must  be  paid 
from  the  company's  interstate  business^'' 
because  it  is  required  to  do  an  intrastate 
business  by  §  7408  of  the  state  statutes, 
and  its  charges  are  prescribed  by  the 
section.  For  the  contention  and  its 
supporting  assertions  the  company  relies 
on  Postal  Teleg.-Cable  Co.  v.  Richmond, 
249  U.  S.  252,  63  L.  ed.  590,  39  Sup.  Ct 
Rep.  265. 

We  cannot  assign  to  that  case  the 
determining  force  .that  counsel  attribute 
to  it.  The  case  clearly  declares  that  a 
license  tax  may  be  lawfully  imposed  on 
a  telegraph  company  for  the  right  to  do 
business  within  the  borders  of  the 
municipalities  of  a  state.  Thef  power,  of 
course,  has  its  limitations,  and  must  be 
exercised  with  due  relation  to  the  com- 
pany's interstate  business.  That  relation 
is  always  to  be  considered,  but  it  is  not 
disposed  of  by  the  simple  assertion  of 
a  loss.  The  cause  of  it  or  the  condition 
of  it  is  to  be  considered.  In  this  case 
the  tax  is  $60  a  year.  It  certainly  can- 
not be  said  that  it  is  repellent  from  its 
amount,  and  there  is  no  pretense  that  its 
imposition  '4s  a  disguised  attempt  to 
tax  interstate  commerce."  The  Postal 
Company,  when  it  entered  the  city,  the 
ordinance  levying  the  tax  then  being  in 
existence,  did  not  declare  against  its 
legality,  or  complain  of  its  detrimental 
operation.  Indeed,  for  the  privilege  of 
entering  the  city  it  subjected  itself  to 
further  regulation,  licensing,  and  taxing. 
And  it  paid  the  tax  from  that  time  until 
1914.  The  allegation  in  its  answer  thai 
it  paid  the  [128]  tax  "through  the  mis- 
take and  inadvertence  of"  its  "elerieal 
force"  we  are  not  disposed  to  aecept, 
without  more,  as  an  explanation. 

The  supreme  court  expressed  the  view 
that  mere  proof  of  loss  for  two  years, 
which  may  have  been  exceptional,  de- 
termined nothing  in  the  absence  of  a 
showing  what  business  was  available  to 
the  company,  or  what  facilities  it  had 
or  used,  and  also  held  that,  the  eity  be- 
ing an  agent  of  the  state,  any  defieil 
arising  from  the  tax  imposed  on  the  is* 

terstate  business  of  the  eompany  ean  be 
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pMvented  from  beeoming  a  burden  upon  did  not  work  a  forfeiture  of  faeh  benefit 

the  eompany's  interstate  business  by  an  certificate.                   .        .      ^  „         .^ 

««.^i:^.4.f».»  4.^  ♦u^  .^.o^.^  -tt;iw.«*  a^«U.m;<.  t*or  other  cases,  see  Appeal  and   Error,  IX. 

appheation  to  the  state  railway  eommis-  i-  ix.  o.  2.  in  Digest  Sup.  ct.  1908.1 

non  under  the  provisions  of  §  7409,  for  jg,^,  ^^  ^^^  ^^^^  _  g^ope  of  review 

an  inerease  of  its  intrastate  rates.    And  .  questions  of  local  law. 

the  suggestion  is  pertinent.     The  eom-  2.  Questions  of  local  law  are  not  open 

pany,  as  we  have  seen,  cites  §  7408  as  to  review  in  the  Federal  Supreme  Court  on 

a  compulsion  upon  it  to  engage  in  in-  writ  of  error  to  a  state  court. 

trastote  business  and  at  designated  rates.  ^^'^SJje^Vn  D^^St  sSp^ETioosI  ^"'''*  ^^''^ 

From  the  rigor  of  the  requirement  §7409  Er;or' to   state  court'-  questions  re- 

provides  a  mode  of  relief,  and  until  it  viewable  -  statutory  construction. 

18  denied,  the  company  cannot  complain,  3,  xhe  proper  construction  of  a  state 

under   the   circumstances   presented   by  statute    providing    for    the    recovery    of 

this  record.     In  other  words,  if  §  7408  damages  and  attorneys'  fees  for  vexatious 

is  imperative  upon  the  company  to  con-  refusal  to  pay  a  loss  under  a  policy  of  in- 

tinue  intrastate  business,  §  7409  affords  surance  is  for  the  sUte  courts  to  determine; 

a  means  of  obtaining  relief  from  burden-  and  their  conclusion  is  not  open  to  review 

some  obedience.    The  sections  are  coun-  ]\\^^  ^^^^^**  Supreme  Court  although  the 

7^       _:       Ti»      L    •     •       X    ff^vifto          1^  latter  court  may  consider  the  application 

terparts.    If  submission  to  §  7408  results  ^f  the  statute  ti  the  circum^tan^s  of  the 

in  insufficient  revenue  and  a  burden  up-  case  to  be  rather  hard. 

on  interstate  commerce,  it  is  made  the  [For  other  cases,  see  Appeal  and  Error,  2124- 

duty  of  the  railway  commission,  by  §  2151.  m  Digest  Sup.  ct.  1008.) 

7409,  upon  complaint  of  the  Postal  Com-  ConstituUonal  law  —  due  process  of  law 

pany,  to  raise  the  intrastate  rate  "fixed"  -  penalizing  delay  In  paying  claim 

'»  »7^Ao      vr       4.A        i.  i.                      1-  ir  4.  Due  process  of  law  is  not  denied  to 

^  i  ^fl;An^''  •"^°'P*  1.*^  "^i^""*®  ^^'f  »n  insurance  company  by  a  state  stotute 

imder  9  7409  appeara  to  have  been  made,  under   which,   as   construed    by   the   state 

Judgment  affirmed.  courts,  a  recovery  of  damages  and  attor- 

neys'  fees  as  for  a  vexatious  refusal  to  pay 

a  loss  is  permitted  on  the  second  trial  of 

[1201    HARTFORD    LIFE    INSURANCE  an  action  on  the  policy,  following  a  reversal 

COMPANY,  Plff.  in  Err.,  by  the  Federal  Supreme  Court  of  a  judg- 

V.  

CECILIA    BLINCOE,!    Administratrix    of  Note.— As  to  full  faith  and  credit  to 

the  Estate  of  Rosa  Barber,  Deceased.  be  given  to  state  records  and  judicial 

proceedings — see    notes    to    Lindley    v. 

(SeeS.C.  Reporter's  ed.  129-138.)  O'Reilly,  1  L.R.A.  79;   Cummington  v. 

Belohertown,   4  L.R.A.'  131;   Wiese   v. 

Appeal  -  Judennent  -  subsequent  pro-  g^^    Francisco    Musical    Fund    Soc.    7 

"T^A^e^t'VtrF^^^^^^^  ^?-V,?'  ^"t  ^-  ^"?T  '.'  "if  t 

Court  which,  upon  the  ground  that  full  ^^V  J^t^  v.  Duryee,   3  L.   ed    U.  8. 

ftuth  and  credit  were  denied  to  a  judg-  411;  Darby  v.  Mayer,  6  L.  ed.  U.  S.  367; 

Bent  of  a  sister  sUte  holding  that  a  life  D'Arcy  v.  Ketchum,  13  L.  ed.  U.  S.  648; 

hisurance  company   could   levy   an   assess-  and  Huntington  v.  Attrill,  36  L.  ed.  U. 

ment  for  a  larger  amount  than  was  neces-  S.  1123. 

sary  to  pay  death  losses  up  to  the  time.  Qn  conclusiveness  of  prior  decision  on 

leirersed  a  decree  of  the  highest  court  of  g^^^^^^  appeal-^ee  note  to  Hastings  v. 

another  state,  holding  that  a.  benefit  certifi-  iji^^^^^f iU,   qa  t  t?  a    qoi 

cate  in  such  company  was  not  forfeited  for  '  oxwortny,  6^  L..iC. A.  d Jl. 

nonpayment  of  such  an  assessment,  which  ^  ">  ^^^^  or  judgments  of  courts  of 

that  court  found  to  be  excessive,  leaves  the  state  in  which  insurance  company  is  in- 

latter  court  at  liberty  to  decide  (upon  the  corporated  as  binding  in  other  states — 

autiiority  of  its  previous  decisions)   on  a  see  note  to  Hartford  L.  Ins.  €0.  v.  lbs, 

second  appeal  following  a  new  trial  of  the  L.R.A.1916A,  770. 

cause  that  a  tax  asserted  by  the  company  ^g  ^o  validity  of  statutory  provision 

I?  ?*?  }^  '™^^  ii  ^^"^  1  75  ?    i^!  for  attorneys'  f ees-see  note  to  Union 

state  had  been  unlawfully  included  in  the  m^,^-   „i   ^^    „    t«*«^^  P/.r>of*    r^    n 

aaaesament,  and  that  therefore  the  assess-  i^^^'^SL^t   nnn                   Constr.  Co.  11 

■snt  was  void,  and  that  its  nonpayment  A.L.K.  W54,  UOO. 

And  see  note  to  this  case  m  the  state 

1  Death  of  Rosa  Barber,  the  defendant  in  supreme  court  as  reported  in  12  A.L.R. 

error  herein,  suggested,  and  the  appearance  <^g5 

t.^Tl^'^^ry^'^^^'^^^^  dife'nd^  On   what  questions  .the  Federal   Su- 

ant  in  error  in  this  cause,  filed  and  entered  preme  Court  will  consider  in  reviewing 

OeMier  13,  1919,  per  stipulation  of  counsel,  the  judgments  01  state  courts — see  note 

aad  on  motion  in  behalf  of  counsel  for  the  to  Missouri  ex  reL  Hill  v.  Dockery,  63 

Mcndant  in  error.  L.B.A.  57L 
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tiMnt  amiiMt  tlw  eompuij  on  tlia  flnt  trial,  Co.  v.  Bub«r,  246  U.  8.  150,  62  L.  ed. 

■Itbougo  there  nMy  have  been  no  evidence  211  38  Sup  Ct  R«p  54, 

^UT^'Tcfat"'  "•=•"*  '^'"^  *"  '^'-  „?'•>«  decision -of  the  supreme  court  of 

[For    otbH    c.«e,    tee    ConitlWtloMl    Law,  MlBBOUTl  in  npholdin^  the  action  of  th« 

IV.  b.  4,  Id  DKciI  8np.  Ct.  1008.J  *—-'  — —*  —  ~.™.t».-.~  n.-  -~~-.-«-~  -• 


trial  court  in  permitting  the  recover;  of 
penalty    and    attorneys     fees    upon    tho 


[No.  161.]  facts  in  this  case  deprives  the  defend* 

ant  of  its  property  without  due  process 
Argaed  January  20,  1921.     Decided  Feb-    of  law 

ruary  28,  192J.  Bailey  v.  Alabama,  219  U.  S.  219,  234, 

i»r  T,T,T,«„  ,      „  ^  .    55  L.  ed.  191,  198,  31  Sup.  Ct.  Rap.  145; 

N  ERROR  to  the  Supreme  Court  of    Non-Royalty  Shoe  Co.  v.  Phcenii  Assur. 
the   btate  of   Misaoun    to   review   a    Co.  277  Mo.  399,  210  S.  W.  42. 
judgment  which,   on   a   second   appeal, 

affirmed  a  judgment  of  the  Circuit  Mr.  Oharlei  E.  Morrow  argued  the 
Court  of  Johnson  County,  in  that  state,  cause,  and;  with  Mr.  Robert  Kelley,  filed 
holding  that  a  benefit  certificate  had  a  brief  for  defendant  in  error: 
not  been  forfeited  by  failure  to  pay  a  Oi^y  i^^  questions  decided  by  this 
mortuary  assessment  which  the  court  court  when  this  case  was  here  befor* 
held  to  be  excessive.     Affirmed.  became  the  law  of  the  case.     That  de- 

See  same  case  below,  279  Ho.  316,  12  cision  cannot  be  extended  to  matten 
A.L.R.  758,  214  S.  W.  207.  not  decided. 

The  facts  are  stated  in  the  opinion.  Re  Potta,  166  U.  S.  263,  41  L.  ed. 

994,  17  Sup.  Ct.  Rep.  520;  Mutual  L. 

Mr.  Frederick  W.  Lehnuuiii  argued  ins.  Co.  v.  HiU,  193  U.  S.  551,  48  L.  od. 
the  cause,  and,  with  Messrs.  James  C.  788,  24  Sup.  Ct.  Rep.  538;  Ex  parte 
Jones  and  George  F.  Haid,  filed  a  brief  Union  S.  B.  Co.  178  U.  S.  317,  44  L.  ed. 
for  plaintiff  in  error:  1084,  20  Sup.  Ct.  Rep.  944;  Re  Sanford 

The  decision  of  the  supreme  court  of  Fork  &  Too'  Co.  160  U.  S.  247,  40  L.  ed. 
Missouri  is  at  variance  with  the  law  of  414,  16  Sup.  Ct.  Eep.  291 ;  Barney  t. 
the  case  as  established  by  the  decision  Winona  &  St,  P.  R.  Co.  117  U.  S.  228, 
of  this  court  on  the  prior  writ  of  error.    29   L.    ed.    858,   6    Sup.    Ct.   Hep.    654: 

Oonld  V.  Evansville  &  C.  R.  Co.  91  Taenser  A  Co.  v.  Chicago,  R.  I.  &  P.  B. 
U.  8.  532,  23  L.  ed.  418;  United  States  Co.  112  C.  C.  A.  153,  191  Fed.  543;  Gwin 
Trust  Co.  V.  New  Mexico,  183  U.  S.  535,  ^.  Waggoner,  116  Mo.  143,  22  S.  W.  710; 
46  L.  ed.  315,  22  Sup.  Ct.  Rep.  172;  Howell  v.  Sherwood,  242  Mo.  513,  147 
Chafdn  V.  Taylor,  116  U.  S.  567,  29  L.  g.  W.  810;  Wilcox  v.  Phillips,  260  Uo. 
ed.  727,  6  Sup.  Ct.  Rep.  518;  Tyler  v.    664,  169  S.  W.  55. 

Magwire,  17  Wall.  283,  21  L,  ed.  583;  By  reversing  this  cause  on  one  ground. 
Pitkm  V.  Shaeklett,  117  Mo.  548,  23  S.  this  court  did  not  consider  and  decide 
W.  884;  Hill  v.  Draper,  63  Ark.  141,  all  the  questions  presented  or  which 
37  S.  W.  574;  Castleman  v.  Buekner,  mieht  arise  at  a  further  trial  thereof. 
180  Ky.  350,  202  S.  W.  681;  Illinois  L.  ^„tual  L.  Ins.  Co.  v.  HiU,  193  U.  S. 
IS^o^n-  "^  '^°'^^^'  —  ^y~'  ^}^„^-  551,  48  L.  ed.  788,  24  Sup.  Ct.  Rep.  638. 
JTo^^i  ^}^l^  T;  ?/TS'  ^7  ^np-  ^-l^'  The  Connecticut  decree  in  the  Dresser 
v^  K™ V/  ;.  ^^^\i^  ^"^1^  ^Xj  «h'  Case  only  decided  that  the  company  had 
V.  New  Meiico,  loJ  U.  b.  535,  48  L.  ed.  ,.  „  ■  ,»  »  »«»;.,  --^a  ko-^  n»  i,m„A 
315,  22  Sup.  Ct.  Rep.  172;  Hastings  v.  f"  "K^'  *"  "'"'"  """I  '"'r.  ""  J"* 
Hennessey,  70  Mo.  App.  354;  WellsvUle  f"""  '''«  P^T-^"  °\  P«y"K  f"'"™  ^«»t^ 
Oil  Co.  v.  Miller,  48  Okla.  386,  150  Pac.  '"«««»'  »  ^""  *^"*'  *"  """^f  Ta^^r"?  o 
18«,  s.  c.  243  U,  S.  6,  61  L.  ed.  559,  37  Hartford  I^  Im-  Co  v  lbs,  237  U.  S. 
Sup.  Ct.  Rep.  362:  Re  Cook,  143  Iowa,  662,  59  L.  ed.  1165,  L.p.A.1916A,  766. 
733,  122  N.  W.  578;  Perranlt  v.  Em-  35  Sup.  Ct.  Rep.  692;  Hartford  L.  Ina. 
porium  Department  Store  Co.  83  Wash.  Co.  v.  Barber,  245  U.  S.  146,  62  L.  od. 
678,  145  Pac.  438;  Nashville,  C.  &  St.  208,  38  Sup.  Ct.  Rep.  54. 
L.  R.  Co.  V.  Banks,  168  Ky.  579,  182  The  dues  for  which  the  company  at- 
S.  W.  660.  tempted  to  cancel  the  policy  in  Maroh, 

The  supreme  court  of  Missouri  re-  1910,  were  not  due  and  payable  until 
fused  to  give  full   faith  and  credit  to    October,  1910. 

the  decree  of  the  Connecticut  court  in        Barber  v.   Hartford  L.  Ins.   Co.   269 
the  Dresser  Case.  Mo.  40,  187  S.  W.  887. 

Hartford  L.  Ins.  Co.  v.  Iha,  237  U.  S.  A  sUtnte  providing  for  damages  ud 
672,  59  L.  ed.  1165,  L.B.A.1916A,  765,  attorneys'  feea,  for  vexations  refnaal  to 
35  Sap.  CL  Rep.  692:  Hartford  L.  Ins.  pay  «  poliey  of  life  inauranee,  io  eoB- 
050  >■>  1I<  ■• 
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ftitntionaly  and  the  deeision  of  the  su- 
preme eonrt  of  Missouri  does  not  deprive 
the  defendant  of  its  property  without 
dne  process  of  law.. 

Farmers'  &  M.  Ins.  Co.  v.  Dobney, 
189  U.  S.  301,  47  L.  ed.  821,  23  fiup.  Ct. 
Rep.  565;  Supreme  Ruling,  F.  M.  C.  v. 
Snyder,  227  U.  8.  497,  67  L.  ed.  611, 
as  Sup.  Ct.  Rep.  292;  Manhattan  L. 
Ins.  Co.  v.  Cohen,  234  U.  S.  123,  58  L. 
ed.  1245,  34  Sup.  Ct.  Rep.  874;  Fidelity 
Mut.  Life  Asso.  v.  Mettler,  185  U.  S.  308, 

46  L.  ed.  922,  22  Sup.  Ct.  Rep.  662; 
Iowa  L.  Ins.  Co.  v.  Lewis,  187  U.  S.  335, 

47  L.  ed.  204,  23  Sup.  Ct.  Rep.  126;  Wil- 
liamson V.  Liverpool  &  L.  &  G.  Ins.  Co. 
72  C.  C.  A.  542, 141  Fed.  54,  5  Ann.  Cas. 
402;  Barber  v.  Hartford  L.  Ins.  Co.  269 
Mo.  21,  187  S.  W.  867;  Keller  v.  Home 
L.  Ins.  Co.  198  Mo.  440,  95  S.  W.  903. 

Questions  of  fact  are  not  reviewable 
by  this  court  on  a  writ  of  error  to  a 
state  court. 

Western  U.  Teleg.  Co.  v.  Call  Pub.  Co. 
181  U.  S.  92,  45  L.  ed.  765,  21  Sup.  Ct. 
Rep.  561;  Keokuk  &  H.  Bridge  Co.  v. 
niinois,  175  U.  S.  626,  44  L.  ed.  299,  20 
Sup.  Ct.  Rep.  205;  Atchison,  T.  &  S.  F. 
R.  Co.  v.  Matthews,  174  U.  S.  96,  43  L. 
ed.  909,  19  Sup.  Ct.  Rep.  609;  Chicago, 
B.  A  Q.  R.  Co.  V.  Chicago,  166  U.  S. 
226,  41  L.  ed.  979, 17  Sup.  Ct.  Rep.  581 ; 
Egan  v.  Hart,  165  U.  S.  188,  41  L.  ed. 
680,  17  Sup.  Ct.  Rep.  300;  Dower  v. 
Richards,  151  U.  S.  658,  38  L.  ed.  305, 
14  Sup.  Ct.  Rep.  452,  17  Mor.  Min.  Rep. 
704. 

Mr.  Justice  McEenna  delivered  the 
opinion  of  the  court: 

This  is  the  second  writ  of  error  in 
this  case.  The  opinion  upon  the  first 
writ  is  reported  in  245  U.  S.  146,  62  L. 
ed.  208,  38  Sup.  Ct.  Rep.  54.  The  suit 
here  is,  as  it  was  there,  upon  a  certif- 
icate of  qualified  life  insurance,  issued 
to  Frank  Barber,  and  payable  at  his 
death  to  his  wife,  the  plaintiff,  who  has 
since  died,  and  her  administratrix  has 
been  substituted  as  defendant  in  error. 

The  defense  here  is,  as  it  was  there, 
that  Barber  failed  to  pay  the  mortuary 
assessment  levied  January  29,  1910, 
known  as  quarterly  call  No.  126,  anci 
that  the  failure  voided  the  policy  by 
its  terms. 

In   that  ease  Mrs.   Barber  recovered 

judgment,    which    we    reversed   on    the 

ground  that,  in  rendering  it,  the  state 

eonrt  disregarded  a  judgment  of  a  Con- 

aeetieut  eourt,   which  had  jurisdiction 

of  the  subject-matter  and  the  parties, 

hwhi^i"g  Barber. 
•5  IiTeS. 


Upon  the  return  of  the  ease  to  the 
state  court,  a  new  [IM]  trial  was  had 
that  resulted  again  in  a  verdict  and  judg- 
ment for  Mrs.  Barber.  They  were  af- 
firmed by  the  supreme  court  of  the 
state.  279  Mo.  318,  12  A.L.R.  758,  214 
S.  W.  207. 

To  that  affirmance  this  writ  of  error 
is  directed,  and  the  question  presented 
is,  Did  the  supreme  court  proceed  in 
consonance  with  our  decision?  The  ex- 
tent of  our  decision  is,  therefore,  neces- 
sary to  consider,  and  what  it  directed. 
The  determination  is  in  the  issue  that 
was  presented  and  passed  upon. 

By  reference  to  the  report  of  the  case 
(245  U.  S.  146)  it  will  be  seen  that  the 
supreme  court  rested  the  judgment  re- 
viewed on  the  invalidity  of  the  assess- 
ment, and  that  the  nonpayment  of  the 
latter  did  not,  upon  two  grounds,  work 
a  forfeiture  of  the  insurance:  (1)  Un- 
der the  condition  of  the  funds  of  the 
company  the  assessment  was  for  a  larg- 
er amount  than  was  necessary  to  pay 
death  losses;  (2)  the  charter  of  the 
company  required  all  its  affairs  to  be 
managed  and  controlled  by  a  board  of 
not  less  than  seven  directors,  and  that 
the  assessment  was  not  levied  by  the 
board.  These  rulings  we  held  to  be 
''in  the  teeth  of  the  Connecticut  adju- 
dication which  held  that  it  was  proper 
and  reasonable  for  the  company  to  hold 
and  even  collect  in  advance  in  order  to 
enable  it  to  pay  losses  properly."  It 
was  hence  decided  that  the  trial  court, 
in  rendering  judgment  against  the  Hart- 
ford Company,  and  the  supreme  court, 
in  affirming  the  judgment,  did  not  give 
''full  faith  and  credit  to  the  Connecticut 
record."  The  reasons  for  the  conclusion 
we  need  not  repeat. 

With  this  ruling  the  supreme  court 
was  confronted  upon  its  reconsidera- 
tion of  the  case,  and  the  freedom  of  de- 
cision that  remained  to  it,  and  resolved 
that  we  had  left  untouched  any  consid- 
eration of  the  elements  constituting  the 
assessment.  And  that  it  was  at  liberty 
to  decide,  and  decided,  that  a  tax,  as- 
serted by  the  company  to  have  been  im- 
posed by  the  laws  of  Missouri,  had  been 
[135]  unlawfully  included  in  the  as- 
sessment, and  that,  therefore,  the  assess- 
ment was  void,  and  its  nonpayment  did 
not  work  a  forfeiture  of  Barber's  in- 
surance. To  the  contention  of  the  com- 
pany that  such  holding  was  precluded  by 
our  opinion,  it  was  replied  that  the  mat- 
ter presented  purely  a  question  arising 
under  the  laws  of  the  state,  and  that 
this  court  "did  not  intend  by  its  judg- 
ment to  adjudicate  to  the  eontrmrr." 
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The  deeision  of  the  court  that  the 
Hartford  Company  was  not  subject  to 
the  tax  that  it  had  included  in  its  as- 
sessment was  not  new.  It  was  a  repeti- 
tion of  the  ruling  made  in  Northwestern 
Masonic  Aid  Asso.  y.  Waddill,  138  Mo. 
628,  40  S.  W.  648,  in  1897,  and  should 
have  been  known  to  the  Hartford  Life 
Insurance  Company  at  the  time  it  made 
the  assessment  and  mortuary  call.  The 
ruling  has  been  again  repeated  in  Young 
V.  Hartford  L.  Ins.  Co.  277  Mo.  694,  211 
S.  W.  1,  and  upon  the  authority  of  those 
cases  the  court  decided  that  the  tax  was 
not  applicable  to  companies  doing  busi- 
ness on  the  assessment  plan,  and  that 
on  that  plan  the  Hartford  Company  was 
doing  business. 

The  Hartford  Company  contests  the 
latter  ruling,  and,  as  dependent  upon  it, 
the  other  ruling,  that  is,  that  the  com- 
pany was  not  subject  to  the  tax,  and 
asserts  besides  that  the  effect  of  the 
inclusion  of  the  tax  in  the  assessment 
was  presented  to  this  court  on  the  for- 
mer writ  of  error,  and  whether  it  was 
authorized  by  the  Connecticut  decree, 
and  that  the  answers  were  in  the,  af- 
firmative. In  other  words,  passed  upon 
the  power  to  make  and  the  elements  that 
made  the  assessment.  Counsel  say: 
''This  court  could  not  have  held  that 
this  assessment  was  authorized  by  the 
Connecticut  decree,  and  at  the  same 
time  hold  that  it  was  void  because  it 
included  the  15  cents'  tax.''  To  sustain 
this  view  of  the  case  the  opinion  is  quot- 
ed as  follows:  ''It  is  obvious  from  the 
evidence  that  this  assessment  was  levied 
in  the  usual  way  adopted  by  [186]  the 
company  and  tacitly  sanctioned  by  the 
Connecticut  judgment." 

Counsel,  however,  admits  that  the 
question  of  the  inclusion  of  the  tax  was 
not  discussed,  but  insists  that  ''the 
question  was  in  the  record,  was  neces- 
sarily involved,  and  was  presented." 
And  invokes  the  presumption  that  what- 
ever was  within  the  issue  was  decided. 
In  other  words,  that  the  case  was  con- 
clusive not  only  of  all  that  was  decided, 
but  of  all  that  might  have  been  decided. 

From  our  statement  of  the  issues  it 
is  manifest  that  the  quotation  from  thie 
opinion  has  other  explanation  than 
counsel's,  and  we  need  not  dwell  upon 
the  presumption  invoked  or  the  extent 
of  its  application  in  a  proper  case.  The 
question  of  the  effect  of  a  judgment  as 
a  bar  or  estoppel  against  the  prosecution 
of  a  second  action  upon  the  same  claim 
or  demand,  or  its  effect  upon  a  partic- 
ular issue  or  question  in  some  other  case, 
is  not  here  involved.    The  most  that  can 
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be  said  of  any  question  that  was  decided 
is  that  it  became  the  law  of  the  ease, 
and,  as  such,  binding  on  the  supreme 
court  of  the  state,  and  to  what  extent 
binding  is  explained  in  Messenger  v. 
Anderson,  225  U.  S.  436,  56  L.  ed.  1152, 
32  Sup.  Ct.  Rep.  739.  Certainly  omis- 
sions do  not  constitute  a  part  of  a  de- 
cision and  become  the  law  of  the  ease, 
nor  does  a  contention  of  counsel  not 
responded  to.  The  element  of  taxes  in 
the  assessment  was  not  considered  by 
the  supreme  court,  and  in  this  court  the 
Connecticut  judgment  and  its  effeet 
were  the  prominent  and  determining 
factors.  The  question  of  the  inclusion 
of  the  tax  was  not  discussed  or  even 
referred  to.  The  only  question  consid- 
ered was  the  powers  given  to  the 
directors  of  the  company  by  the  Con- 
necticut charter,  and  the  effect  that  was 
to  be  assigned  to  the  Connecticut  judg- 
ment as  that  of  a  court  having  jurisdio- 
tion  to  decide  what  powers  the  charter 
conferred  or  required.  It  is  hardly 
necessaiy  to  say  that  the  tax  law  A 
Missouri  was  no  part  of  the  [187] 
charter.  It  was  a  condition  the  com- 
pany encountered  and  became  subject  to 
in  Missouri. ' 

It  was  urged,  it  is  true,  in  the  brief 
of  counsel,  that  the  assessment  "waa 
void  because  it  included  money  for  taxes 
erroneously  claimed  to  be  enacted  [ex- 
acted] under  the  laws  of  Missouri."  No 
notice,  however,  was  taken  of  the  con- 
tention and  no  influence  given  to  it  or 
to  the  effect  it  asserted.  If  it  made  any 
impression  at  all,  it  was  obviously  aa  a 
state  question,  dependent  upon  the  state 
statutes,  upon  which  we  would  naturally 
not  anticipate  the  state  courts,  the  case 
necessarily  going  back  to  them. 

Nor  may  we  judge  of  the  action  of 
the  supreme  court  of  the  state  upon 
the  tax  because  of  its  size,  nor  jrield 
to  the  contention  of  the  company  that  it, 
the  company,  had  not  accepted  the  as* 
sessment  plan  of  insurance,  but  was  do- 
ing business  on  the  premium  plan,  and, 
therefore,  subject  to  the  tax  which  it 
had  included  in  the  assessment.  These 
are  state  questions,  and  are  not  within 
our  power  to  review. 

It  is  further  contended  by  the  Hart- 
ford Company  that  the  supreme  court 
permitted  the  recovery  of  damages  and 
attorneys'  fees  under  the  provisions  of 
a  statute  of  the  state,  although  then 
was  no  evidence  in  ^pport  thereof  ex- 
cept the  delay  in  payment  of  the  claim 
for  insurance,  notwithstanding,  it  ia 
further  said,  the  company  "had  pre- 
vailed on  every  issue  that  had  thereto- 
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fore  been  presented,''  and  that  by  this 
•etion  the  company  was  deprived  of  its 
|nt>perty  without  due  process  of  law,  in 
violation  of  the  14th  Amendment  of  the 
Constitution  of  the  United  States. 
'  In  support  of  its  contention  the  com- 
pany cites  §  7068  of  the  Revised  Stat- 
utes of  Missouri,  which,  it  is  said, 
authorizes  such  recovery  only  ''if  it  ap- 
pear from  the  evidence  that  such 
company  [insurance  company]  has 
vexatiously  refused  to  pay"  loss  under 
a  policy,  and  no  evidence  was  offered  on 
either  trial  to  show  the  existence  of  the 
condition  prescribed  by  the  statute.  The 
immediate  [138]  answer  to  the  conten- 
tion is  that  what  the  statute  prescribed 
was  for  the  courts  of  the  state  to  de- 
termine, and  their  construction  is  not 
open  to  our  review,  though  we  might  con- 
sider its  application  to  the  circumstances 
of  the  case  to  be  rather  hard.  And  it 
would,  we  think,  be  extreme  to  hold  that 
the  statute  or  its  construction  is  a  viola- 
tion of  the  14th  Amendment. 
Judgment  affirmed. 

Mr.  Justice  Holmes,  Mr.  Justice  Van 
Decanter,  and  Mr.  Justice  McBeynolds 
dissent. 


CJNITED  STATES  OF  AMERICA,  Plflf.  in 

Err., 

V. 

L.  C.  RUSSELL. 

(See  S.  C.  Reporter's  ed.  138-144.) 

Oary  —  endeavor  to  corrupt  —  criminal 
liability. 

Experimental  approaches  to  the  cor- 
ruption of  a  petit  juror   in   the  discharge 
%»f  his  duty,  thoueh  before  he  was  selected 
Or  sworn,  are,  without  regard  to  success  or 
failure,  within  the  provision  of  the  Crira- 
tnal    Code,  §   135.   for  the  punishment  of 
atnyone    who    corruptly,   or    by    threats    or 
'force,  or  by  any  t"  reatening  letter  or  com- 
munication,   shall    endeavor    to    influence, 
intimidate,  or  impede  any   petit  juror   in 
Ibe  discharge  of  his  duty. 

[No.  143.] 

^gued   January   17,   1921.     Decided   Feb- 
ruary 28,   1921. 

IN  ERROR  to  the  District  Court  of 
1  the  United  States  for  the  Northern 
District  of  Illinois  to  review  a  judg- 
ment which  sustained  a  demurrer  to  an 
indictment  charging  an  endeavor  to  cor- 
mpt  a  juror.  Reversed  and  remanded 
for  further  proceedings. 

The  facts  are  stated  in  the  opinion. 
•5  Ii.  ed. 


Assistant  Attorn^  General  Stewart 
argued  the  cause,  and,  with  Speeial  As- 
sistant to  the  Attorney  Qeneral  Pagan 
and  Mr.  W.  C.  Herron,  filed  a  brief  for 
plaintiff  in  error: 

The  acts  of  defendant  constituted 
an  endeavor  to  influence  a  juror. 

Com.  V.  Kennedy,  170  Mass.  18,  48 
N.  E.  770;  1  Bishop,  New  Crim.  Law, 
§  435;  People  v.  Murray,  14  Cal.  169; 
United  States  v.  Stephens,  12  Fed.  52; 
Com.  V.  Peaslee,  177  Mass.  267,  59  N.  E. 
55;  Stephen's  Dig.  Crim.  Law,  chap.  5, 
art.  49;  Laitwood's  Case  (1910)  4  Crim. 
App.  Cas.  248;  White's  Case  (1910)  4 
Crim.  App.  Cas.  257;  Robinson's  Case 
(1915)  11  Crim.  App.  Cas.  124. 

An  offer  to  bribe  a  juror  in  a  pending 
cause  is  an  endeavor  to  influence  him. 

State  V.  Carpenter,  20  Vt.  9;  Walsh 
V.  People,  65  III.  58,  16  Am.  Rep.  569; 
Com.  V.  Murray,  135  Mass.  530;  Rex  v. 
Vaughan,  4  Burr.  2494,  98  Eng.  Reprint, 
308;  3  Co.  Inst.  147;  Light's  tJase 
(1915)  11  Crim.  App.  Cas.  111. 

Mr.  Otto  Ohristensen  argued  the  cause 
and  filed  a  brief  for  defendant  in  error: 

The  bare  representation  to  a  third  per- 
son to  act  for  this  defendant  in  ascer- 
taining the  juror's  attitude  toward  cer- 
tain defendants,  and  not  accepted,  by 
the  most  strained  construction  could  be 
interpreted  only,  and  this  we  seriously 
question,  to  be  preparation  for  an  en- 
deavor or  attempt  to  influence  the  juror, 
but  falls  far  short  of  an  actual  endeavor 
to  do  so. 

1  Bouvier's  Law  Diet.  (1897  ed.),  p. 
190;  People  v.  Murray,  14  Cal.  159; 
United  States  v.  Stephens,  12  Fed.  52; 
Hicks  V.  Com.  86  Va.  223,  19  Am.  St. 
Rep.  891,  9  S.  E.  1024;  Groves  v.  State, 
116  Ga.  516,  59  L.R.A.  598,  42  S.  E.  755, 
14  Am.  Crim.  Rep.  42;  People  v.  Youngs, 
122  Mich.  292,  47  L.R.A.  108,  81  N.  W. 
114;  State  v.  Hurley,  79  Vt.  29,  6  L.R.A. 
(N.S.)  804, 118  Am.  St.  Rep.  934,  64  Atl. 
78;  Patrick  v.  People,  132  HI.  529,  24 
N.  E.  619;  Com.  v.  Kennedy,  170  Mass. 
22,  48  N.  E.  770. 

Mr.  Justice  McEenna  delivered  the 
opinion  of  the  court: 

Review  of  an  indictment  in  two 
counts  for  violation  of  §  135  of  the 
Criminal  Code  of  the  United  States, 
which  provides  as  follows: 

"Whoever  corruptly,  or  by  threats  or 
force,  or  by  any  threatening  letter  or 
communication,  shall  endeavor  to  influ- 
ence, intimidate,  or  impede  any  witness, 
in  any  court  of  the  United  States  or  be- 
fore any  United  States  commissioner  or 
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officer  acting  as  such  commissioner,  or 
any  grand  or  petit  juror,  or  officer  in 
or  of  any  court  of  the  United  States,  or 
officer  who  may  be  serving  at  any  exam- 
ination or  other  proceeding  before  any 
United  States  commissioner  or  officer 
acting  as  such  commissioner,  in  the  dis- 
charge of  his  duty,  or  who  corruptly  or 
by  threats  or  force,  or  by  any  threat- 
ening letter  or  commanication,  shall  in- 
fluence, obstruct,  or  impede,  or  endeavor 
to  influence,  obstruct,  or  impede,  the 
due  administration  of  justice  therein, 
shall  be  fined  not  more  than  one 
thousand  dollars,  or  imprisoned  not 
more  than  one  year,  or  both."  [35  Stat, 
at  L.  1113,  chap.  321,  Comp.  Stat.  §  10,- 
306,  7  Fed.  Stat.  Anno.  2d  ed.  p.  688.] 
[141]  The  government  does  not  press 
the  case  on  count  two.  It  is  only  neces- 
sary, therefore,  to  consider  count  one. 
It  charges  defendant  with  unlawfully 
and  corruptly  endeavoring  to  influence 
one  'William  D.  Russell,  who,  be  well 
knew,  was  a  petit  juror  in  the  court,  in 
the  discharge  of  his,  the  juror's,  duty,  and 
who  he  knew  had  been  summoned  as  a 
petit  juror  on  April  3,  1918,  at  which 
time  the  trial  of  William  D.  Haywood 
and  others  was  to  begin.  The  manner 
of  the  execution  of  the  violation  of  the 
section,  the  indictment  details  as  fol- 
lows :  '^Endeavoring  to  ascertain  in  ad- 
vance of  the  examination  of  said  Wil- 
liam D.  Russell  in  said  court  as  to  his 
qualifications  to  sit  as  a  petit  juror  at 
said  trial  whether  said  William  D.  Rus- 
sell was  favorably  inclined  towards  said 
William  D.  Haywood  and  his  codefend- 
ants,  and  corruptly  to  induce  said  Wil- 
liam D.  Russell  to  favor  the  acquittal  of 
said  William  D.  Haywood  and  his  code- 
fendants  in  case  he  should  be  selected 
as  a  petit  juror  at  said  trial,  said  L.  C. 
Russell,  on  said  April  1,  1918,  called  at 
the  home  of  said  William  D.  Russell  at 
No.  604  West  Thirty-first  street,  in  said 
city  of  Chicago,  and  engaged  Lucy  Rus- 
sell, wife  of  said  William  D.  Russell,  in 
a  conversation,  in  the  course  of  which 
said  L.  C.  Russell  told  said  Lucy  Russell 
that  he  represented  said  William  D. 
Haywood  and  his  codefendants,  and  re- 
quested her  to  question  her  husband  as 
to  his  attitude  towards  said  William  D. 
Haywood  and  his  codefendants  in  the 
matter  of  the  charges  contained  in  said 
indictment,  and  report  the  result  of 
such  questioning  to  him,  the  said  L.  C. 
Russell,  because,  as  said  L.  C.  Russell 
then  and  there  stated  to  said  Lucy  Rus- 
sell, they  (meaning  said  WiUiam  D. 
Haywood  and  his  codefendants)  did  not 
want  to  pi^  money  to  edt  of  the  petit 
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jurors  sitting  at  the  trial  of  said  case 
unless  they  knew  such  petit  jurors 
would  favor  their  acquittal;  by  means 
of  which  request  and  statement  said  L. 
C.  Russell  conveyed  to  Lucy  Russell, 
and  endeavored  to  convey  to  said  Wil- 
liam D.  [142]  Russell,  an  offer. to  pay 
money  to  said  William  D.  Russell  in  re- 
turn  for  his   favoring  such   acquittal; 


w 


Defendant  demurred  to  the  indict- 
ment on  the  ground  that  it  did  not  ap- 
pear therefrom  by  any  sufficient  aver- 
ment or  recital  of  ''jurisdictional  facts 
that  any  cause  involving  any  issuance  of 
fact  triable  by  a  jury  was,  at  the  time 
in  said  indictment  mentioned,  pending 
in  the  district  court  of  the  United 
States,  or  any  other  court,  whereby  the 
above-named  United  States  district 
court  does  or  could  acquire  jurisdiction 
in  the  premises." 

The  enumeration  of  the  deficiencies 
of  the  indictment  may  be  summarized 
as  follows :  It  did  not  appear  that  Wil- 
liam D.  Russell  possessed  the  qualifica- 
tions to  act  as  a  juror;  or  had  been  duly 
and  reg^nlarly  drawn  and  summoned;  or 
had  been  examined  and  accepted  as  a 
juror  at  the  array;  it  cannot  be  ascer- 
tained at  what  time  and  place  the  alleged 
conversation  was  had;  or  at  what  time 
Lucy  Russell  received  the  impression  of 
the  meaning  of  the  conversation;  or  that 
she  had  access  to  her  husband,  or  had 
opportunity,  or  could  have  communicat- 
ed the  conversation  to  him;  or  that  de- 
fendant knew  she  had  such  opportunity; 
or  that  William  D.  Russell  was  a  juror 
in  any  particular  case. 

The  demurrer  was  sustained  and  the 
indictment  dismissed.  This  writ  of 
error  was  then  allowed. 

Necessarily,  the  first  impression  of 
the  case  is  that  defendant  had  some  pur- 
pose in  his  approach  to  Lucy  Russell 
and  in  the  proposition  he  made  to  her. 
What  was  it,  and  how  far  did  he  execute 
itY  Counsel  admits  that  defendant's 
purpose  was  to  ''find  out  what  his  [W. 
D.  RusselPs]  attitude  was  towards  the 
defendants  to  be  tried."  And  that  this 
(we  are  stating  the  effect  of  counsels 
contention)  was  only  in  preparation  of 
a  sinister  purpose;  that  the  defendants 
in  the  case  did  not  wish  to  undertake* 
or,  to  use  the  language  of  the  indiet- 
ment,  did  [14^]  not  *'want  to  pay 
money  to  any  of  the  petit  jurors  sittii^ 
at  the  trial  of  said  case  unless  they  knew 
such  petit  jurors  would  favor  their  ae- 
quittal."  And  this,  counsel  says,  "only 
amounted  to  a  solicitation  of  a  thira 
person  who  did  not  accept  or  act  in  fur- 
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therance  of  such  solicitation/'  and  ''could 
be  interpreted  only  ...  to  be 
preparation  [italics  counsel's]  for  an 
'endeavor*  or  'attempt'  to  influence  the 
juror,  but  falls  far  short  of  an  actual 
endeavor  to  do  so." 

Counsel  enters  into  quite  a  discussion, 
with  citation  of  cases,  of  the  distinction 
between  preparation  for  an  attempt  and 
the    attempt    itself,    and    charges    that 
there  is  a  wide  difference  between  them. 
We  think,  however,  that  neither  the 
contention  nor  the  cases  are  pertinent 
to   the  section  under  review  and  upon 
ipvhich  the  indictment  was  based.     The 
ipvord  of  the  section  is  "endeavor,"  and 
l>y  using  it  the  section  got  rid  of  the 
technicalities  which  might  be  urged  as 
l>esetting   the   word   "attempt,"   and   it 
•describes  any  effort  or  essay  to  do  or 
Accomplish  the  evil  purpose  that  the  sec- 
tion was  enacted  to  prevent.    Criminal- 
ity does  not  get  rid  of  its  evil  quality 
l)y  the  precautions  it  takes  against  con- 
sequences, personal  or  pecuniary.    It  is 
m,   somewhat  novel  excuse  to  urge  that 
Kussell's   action   was   not   criminal   be- 
€?ause  he  was  cautious  enough  to  con- 
sider its  cost  and  be  sure  of  its  success. 
TThe  section,  however,  is  not  directed  at 
soccess  in  corrupting  a  juror,  but  at  the 
•^endeavor''  to  do  so.    Experimental  ap- 
2>roaehe8  to  the  corruption  of  a  juror 
mre  the  "endeavor"  of  the  section.    Guilt 
"is  incurred  by  the  trial, — success  may 
mggX^v&tef  it  is  not  a  condition  of  it. 

The  indictment  charges  that  defend- 
ant knew  that  William  D.  Russell  was  a 
l3etit  juror,  in  the  discharge  of  his  duty 
98  such  juror,  and,  therefore,  an  en- 
deavor to  corruptly  influence  him  was 
^^vithin  the  section,  though  he  was  not 
^et  selected  or  sworn.  State  v.  Wood- 
son, 43  [144]  La.  Ann.  905,  9  So.  903. 
The  court,  hence,  erred  in  sustaining  the 
demurrer  and  dismissing  the  indictment. 
JudgTuent  reversed  and  cause  remand- 
ed for  further  proceedings  in  conform- 
ity with  this  opinion. 


tX>WER  VEIN   CX)AL  COMPANY,   Appt., 

V. 

INDUSTRIAL  BOARD  OF  INDIANA  et  al. 
(See  S.  C.  Reporter's  ed.  144-151.) 

OonsUtutional  law  —  equal  protection 
of  tlie  laws  —  classification  ^  state 
^rorkmen's  compensation  act. 

1.  A  state  may,  conBistently  with  the 
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due  process  of  law  and  equal  protection  of 
the  laws  clauses  of  the  Federal  Constitu- 
tion, enact  a  general  workmen's  compen- 
sation law  applicable  to  all  employees,  and 
make  it  compulsory  as  to  one  hazardous 
employment  (coal  mining)  and  elective  as 
to  all  others,  except  railway  employees  en- 

faged  in  train  service,  who  are  excluded. 
For    other    cases,     see    Constitutional     Law, 
IV.  a,  5.  a;  IV.  b,  7.  a.  In  Digest  Sup.  Ct. 
1908.J 

Ck>nstltutlonal  law  —  equal  protection 
of  the  laws  —  classification  —  state 
workmen's  compensation  act. 

2.  The  inclusion  within  the  terms  of 
a  state  workmen's  compensation  act  of  all 
employees  of  coal  mining  companies,  wheth- 
er engaged  in  the  hazardous  part  of  the 
business  or  not,  does  not  render  repugnant 
to  the  due  process  of  law  and  equal  pro- 
tection of  the  laws  clauses  of  the  Federal 
Constitution  the  classification  made  by  that 
act,  which  makes  it  compulsory  as  to  all 
coal  mining  companies,  while  as  to  all  other 
private  business  enterprises  within  the  state, 
except  railway  emj^loyees  in  train  service, 
who  are  excluded,  it  is  purely  optional. 
[For    other    cases,    see    Constitutional    Law, 

IV.  a.  5,  a;  IV.  b,  7.  a,  in  Digest  Sup.  Ct 
1008.] 

Constitutional  law  —  protection  of  prop* 
erty  rights  —  discrimination  —  state 
workmen's  compensation  act. 

3.  The  Indiana  Workmen's  Compensa- 
tion Law,  which  is  made  compulsory  upon 
coal  mining  companies  with  respect  to  all 
their  employees,  whether  engaged  in  the 
hazardous  part  of  the  business  or  not,  while 
as  to  all  other  private  business  enterprises 
within  the  state,  except  railway  employees 
engaged  in  train  service,  who  are  excluded, 
it  is  purely  optional,  does  not  violate  the 
provisions  of  the  state  Bill  of  Rights,  that 
no  man's  property  or  particular  services 
shall  be  taken  without  just  compensation, 
nor,  except  in  the  case  of  the  state,  without 
compensation  first  assessed  and  tendered, 
and  that  there  shall  be  no  grant  of  privi- 
leges to  any  citizen  or  class  of  citizens  that 
shall  not  belong  to  all  citizens. 

[For  other  cases,  see  Constitutional  Law, 
IV.  a,  5.  a;  IV.  b,  7,  a.  In  Digest  Sup.  Ct. 
190S.J 

Note. — As  to  constitutionality  of 
workmen's  compensation  and  industrial 
insurance  statutes,  generally — see  notes 
to  Ives  V.  South  Buffalo  R.  Co.  34  L.R.A. 
(N.S.)  162;  State  ex  rel.  Davis-Smith 
Co.  V.  Clauson,  37  L.R.A.(N.S.)  466; 
Jensen  v.  Southern  P.  Co.  L.R.A.1916A, 
409;  and  Hunter  v.  Colfax  Consol.  Coal 
Co.  L.R.A.1917D,  51. 

As  to  construction  and  effect  of  work- 
men's compensation  statutes — see  note 
to  Linnane  v.  ^tna  Brewing  Co.  L.R.A. 
1917D,  80. 

As  to  validity  of  class  legislation,  gen- 
erally— see  notes  to  State  v.  Goodwill,  6 
L.R.A.  621,  and  State  v.  Loomis,  21 
L.R.A.  789. 
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Ck>iifltltnttonal  law  —  discrlmlnaUon  —  567;  Sperry  ft  H.  Co.  v.  State,  188  Ind. 

workmen's  oompensation  act.  173^  1^  jj.  E   684. 

4.  There  is  something  more  in  a  work-  jf  jj^^  ^^t  ^  unconstitutional   as  to 

men's  compensation  law  than  the  element  employees,  it  is  unconstitutional  as  to 

of  hazard,  which  gives  room  for  the  power  ^"*f^j««»>  *"  *«»   i.**^v**ovai;«vav*x«»  •»  «* 

of    classification    that    a    legislature    may  enipioyers.                                 vrr    i.-   _^ 

exercise  in  ito  judgment  of  what  is  neces-  Mountain  Timber  Co.  v.  Washington, 

sary  for  the  public  welfare,  and  that  can-  243  U.  S.  219,  61  L.  ed.  685,  37  Sup.  CL 

not  be  pronounced  arbitrary  because  it  may  Rep.  260,  Ann.  Cas.  1917D,  642,  13  N. 

be  disputed  and  opposed  by  argument  and  C.  C.  A.  927. 

opinion  of  serious  strength.  A  corporation  is  within  the  meaning 

(BV>r    other    cases,    see    Constitutional    Law,  ^p  ^^^  •™„:„;««  ^fi  ♦i./>  t«^;.^«   -niu  ^ 

IV.  a.  5.  a ;  ivV  b,  7.  a.  in  Digest  Sup.  Ct.  ^"  ^*^®  provision  of  the  Indiana  Bill  of 

1^08.]                                                       .  Rights,  prohibiting  the  general  assembly 

FN     186  1  ^^^™  granting  privileges  or  immunities 

*-   ^         -^  to  any  citizen  or  class  of  citizens  whiehy 

Argued  January  27.  1921.     Decided  Feb-  upon  the  same  terms,  do  not  apply  equal- 

ruary  28,  1921.  ly  to  all  citizens. 

Street  v.  Vamey  Electrical  Supply  Co. 

APPEAL  from  the  District  Court  of  160  Ind.  338,  61  L.R.A.  164,  98  Am.  St 

the  United  States  for  the  District  Rep.  325,  66  N.  E.  895;  Inland  Steel  Ok 

of  Indiana   to  review   a  decree   which  v.  Yedinak,  172  Ind.  423,  139  Am.  St 

dismissed  the  bill  in  a  suit  to  enjoin  the  Rep.  389,  87  N.  E.  229. 

enforcement    of    the    state    Workmen's  The  above  referred-to  section  of  tlit 

Compensation  Act.    Affirmed.  Indiana  Constitution  renders  a  law  im* 

The  facts  are  stated  in  the  opinion,  valid  if  an  unreasonable  and  arbitrarj 

-M-^o..*.    iirni4.«»    Tf     nn.^^^^^^        j  classification  has  been  made. 

w«™  w  SSr       A  '?°"'P»"'   ""f  Street  v.  Vamey  Electrical  Supply  Co. 

Heary  W.  Moon  argued  the  cause,  and  Hirth-Krause  Co.  v.  CohlS,  177 

with    Messrs     Samuel    D     Muier    and  Ind.  1^  87  N.  E.  1,  Ann.  Cas.  1914C,  708. 

Frank  C.  Dailey,  filed  a  brief  for  ap-  xhe  Employers'  Liability  Acts  of  Ii^ 

peuant:                     ^.      .                 ,  ,  diana  have  been  construed  by  the  mi- 

A  private  corporation  is  protected  by  preme  court  of  Indiana  as  applieabla 

the  due  process  of  law  and  equal  protec-  o^iy    to    the   persons   engaged    in    th« 

tion   of   the   law   clauses   of  the  14th  hazardous  business  of  operating  trains, 

Amendment.                          „     :.  r,  and  it  has  been  held  that,  to  apply  saeh 

Covington  «l<.Tnrnp.  Road  Co.  v.  statutes  to  employees  engaged  in  a  non- 

Bandford,  164  U.  S.  5*8,  41  L.  ed.  580,  hazardous  business,  would  render  Hum 

17  Sup.  Ct.  Rep.  198;  Southern  B.a».  V.  invalid  under  art.  1,  §  23,  of  the  Indiann 

Greene,  216  U.  S.  400,  54  L.  ed.  536,  30  Constitution. 

Sup.  Ct.  Rep.  287,  17  Ann,  Cm.  1247 ;  Indianapolis  Traction  &  Terminal  Got 

f,T^o  o  ^^^J  iP  ^;,?'  ^'  *^  ^®^;  y-  Kinney,  171  Ind.  612,  23  L.R.A.(N.S.) 

819,18  Sup.  CtRep.  418;  W«tern  Turf  ni,  85  N.  E.  954;  Cleveland,  CO.  ft 

^i  iJ^^*"^^^},.^^  ^J;  ^^'  ^^  St.  L.  R.  Co.  V.  Poland,  174  Ind.  411. 

L.  ed.  620,  27  Sup.  Ct.  Rep.  384.  91  jj.  g.  594,  92  N.  E.  165;  Bichey  ▼. 

In  order  to  sustain  a  classification  for  Oeveland,  C.  C.  &  St.  L.  R.  Co.  176  Ind. 

l^slative  purposes,  it  is  necessary:  542,  47  L.R.A.(N.S.)  121,  96  N.  B.  6M. 

a.  That  the  reason  for  the  classifica-  gaid  §  18,  as  amended,  is  violative  of 
tion  where  m  the  subject-matter.  §  21  of  the  Indiana  Bill  of  Rights,  pro- 

b.  That  the  classification  rwt  on  some  yjdin-  that  no  man's  property  shaU  be 
basis  which  18  natural  and  substantial.  jaten  without  just  compensation.    Hem 

c.  That  the  classification  treat  all  the  law  provides  that  coal-mining  com- 
brought  under  Its  influence  alike  under  pgnjeg  are  required  to  pay  for  injuries 
the  same  conditions.           sustained    by   their   employees   without 

d.  That  it  embrace  all  within  the  negligence,  while  aU  other  private  bosi- 
clMS  to  which  It  IS  naturally  related.  ^ggs  employers   in   Indiana   may   elest 

Cotting  V.  Kansas  City  Stock  Yards  Co.  „ot  to  do  so.    This  amounts  to  the  tak- 

i?o">J2^T'-  ?"nf*lU^A?- ^-  J*'  ^?J'  irig  of  the  property  of  coal-mining  com- 

112,  ^  L  ed.  92,  107   109,  ^  Sup   Ct.  Ijeg  without  compensation  forVpublie 

5^;«^iT  o^S^^'^rlA  ^Ji'"i»^l^®^  ^l??  purpose;    viz.,    the   protection    of   esi- 

«2i ^1^1  V«""'  r?'^'  tt^^^^f^i  Ployee*  ^«  "^^  mines'^ against  industrial 

SrSs'  g.'v"^BJ^gh%Tni.^6^A!"lJ  ^^"^  --^"^"^  -'*^-*  ^^'^ 

L.E.A.iN.S.)  418,  80  N.  E.  629;  Cleve-  Messrs.  E.  M.  White  and  Jobs  A. 

land.  C.  C.  ft  St.  L.  R.  Co.  v.  Schuler,  Riddle    argued    the    cause,    and,    wilk 

182  Ind.  57,  L.R.A.1915A,  884^  105  N.  E.  Messrs.  U.  8.  Lesh,  Harold  A.  Hendw- 

55«  S55  V.  •• 
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aoDy  and  Mr.  Ele  Stansbory,  Attorney 
General  of  Indiana^  filed  a  brief  for  ap- 
pellees : 

A  legislature  is  presumed  to  have 
acted  within  constitutional  limits,  upon 
full  knowledge  of  the  facts,  and  with 
the  purpose  of  promoting  the  interests 
of  the  people  as  a  whole,  and  the  courts 
will  not  lightly  hold  that  an  act  duly 
passed  by  the  legislature  was  one  in  the 
enactment  of  which  it  has  transcended 
its  power. 

Atchison,  T.  &  S.  F.  R.  Co.  v.  Matthews, 
174  U.  S.  104,  43  L.  ed.  909, 19  Sup.  Ct. 
Bep.  609. 

So  long  as  legislation  applies  impar- 
tially to  all  the  constituents  of  a  class, 
so  that  the  law  shall  operate  equally  and 
uniformly  upon  all  persons  in  similar 
circumstances,  both  in  privilege  con- 
ferred and  liability  imposed,  it  cannot 
be  said  to  be  violative  of  the  equal  pro- 
tection clause  of  the  14th  Amendment. 

Magoun  v.  Illinois  Trust  &  Sav.  Bank, 
170  U.  S.  293,  42  L.  ed.  1042,  18  Sup. 
Ct.  Rep.  594. 

The  business  of  coal  mining  is  attend- 
ed with  dangers  that  render  it  the  proper 
subject  of  regulation  by  the  state,  in 
the  exercise  of  the  police  power. 

Plymouth  Coal  Co.  v.  Pennsvlvania, 
S32  U.  S.  640,  68  L.  ed.  717,  34  Sup.  Ct. 
Sep.  369. 

It  is  the  province  of  state  courts  to 
construe  and  interpret  state  statutes 
'When  called  upon  to  do  so,  as  to  whether 
'they  violate  their  state  Constitution,  and 
Sacii  construction,  adopted  by  the  state 
courts,  will  be  the  one  adopted  by  the 
Cederal  eourts. 

Iionisville  &  N.  R.  Co.  v.  Garrett,' 231 
tJ.  S.  298,  58  L.  ed.  229,  34  Sup.  Ct.  Rep. 
^S;  Pelten  v.  Commercial  Nat.  Bank,  101 
XJ.  S.  143,  26  L.  ed.  901;  Michigan  C.  R. 
Co.  v.  Powers.  201  U.  S.  245,  50  L.  ed. 
744.  26  Sup.  Ct.  Rep.  459. 

The  police  power  reserved  in  the  state 
is  as  broad  and  plenary  as  the  taxing 
|M>wer. 

Mountain  Timber  Co.  v.  Washington, 
243  XJ.  S.  219,  61  L.  ed.  6^5,  37  Sup.  Ct. 
Hep.  260,  Ann.  Cas.  1917D,  642,  13  N. 
C.  C.  A.  927;  Kidd  v.  Pearson,  128  U.  S. 
1,  32  L.  ed.  346,  2  Inters.  Com.  Rep.  232, 
I  Sup.  Ct.  Rep.  6. 

The  supreme  court  of  the  state  of 
Indiana  has  held  the  power  of  taxation 
to  be  inherent  in  the  state,  and  a  legis- 
lative power  limited  only  by  the  pro- 
visions of  the  Indiana  state  Constitu- 
tion itself. 

State  ez  rel.  Gloodman  v.  Halter,  149 
bd.  29^  47  N.  E.  665,  49  N.  E.  7. 


It  is  competent  and  within  the  power 
of  the  Indiana  legislature,  under  the 
Indiana  state  Constitution,  in  the  ex- 
ercise of  police  power,  to  take  steps  for 
the  protection  of  the  lives  and  limbs  of 
all  persons  who  may  be  exposed  to  dan- 
gerous agencies  in  the  hands  of  others, 
and  to  enact  classifying  legislation  on 
the  basis  of  peculiar  hazards  in  a  given 
industry,  and  the  Indiana  Employers' 
Liability  Act  (Acts  1893,  p.  294)  was 
upheld  because  a  particular  classifica- 
tion of  the  act  was  made  on  the  basis 
of  peculiar  hazards  in  railroading,  and 
because  it  applied  equally  to  all  em- 
ployers and  employees  within  the  class, 
and,  hence,  violated  neither  §  23  of  the 
Indiana  Bill  of  Rights  nor  the  equal  pro- 
tection clause  of  the  14th  Amendment  to 
the  Constitution  of  the  United  States. 

Indianapolis  Union  R.  Co.  v.  Houlihan, 
157  Ind.  494,  64  L.R.A.  787,  60  N.  E. 
943. 

The  enforcement  of  regulations  enact- 
ed in  the  proper  exercise  of  the  police 
power  of  the  state  cannot  be  resisted  as 
the  taking  of  private  property  without 
compensation,  in  violation  of  §  21  of 
the  Indiana  Bill  of  Rights. 

Stone  V.  Fritts,  169  Ind.  361, 15  L.R.A. 
(N.S.)  1147,  82  N.  E.  792,  14  Ann.  Cas. 
295;  State  v.  Richcreek,  167  Ind.  217, 
5  L.R.A.(N.S.)  874,  119  Am.  St.  Rep. 
491,  77  N.  E.  1085,  10  Ann.  Cas.  899; 
Levy  V.  State,  161  Ind.  251,  68  N.  E. 
172 ;  Aurora  v.  West,  9  Ind.  74. 

No  existing  state  compensation  law 
has  ever  been  declared  by  the  Supreme 
Court  of  the  United  States  to  be  in 
violation  of  the  due  process  or  equal 
protection  clauses  of  the  14th  Amend- 
ment. 

New  York  C.  R.  Co.  v.  White,  243  U. 
S.  188,  61  L.  ed.  667,  L.R.A.1917D,  1, 
37  Sup.  Ct.  Rep.  247,  Ann.  Cas.  1917D, 
629,  13  N.  C.  C.  A.  943;  Hawkins  v. 
Bleakley,  243  U.  S.  210,  61  L.  ed.  678, 
37  Sup.  Ct.  Rep.  255,  Ann.  Cas.  1917D, 
637,  13  N.  C.  C.  A.  959;  Mountain  Tim- 
ber Co.  V.  Washington,  243  U.  S.  219, 
61  L.  ed.  685,  37  Sup.  Ct.  Rep.  260,  Ann. 
Cas.  1917D,  642,  13  N.  C.  C.  A.  927; 
Middleton  v.  Texas  Power  &  Light  Co. 
249  U.  S.  152,  63  L.  ed.  627,  39  Sup. 
Ct.  Rep.  227 ;  Employers'  Liability  Cases 
(Arizona  Copper  Co.  v.  Hammer)  250 
U.  S.  400,  63  L.  ed.  1058,  6  A.L.R.  1537, 
39  Sup.  Ct.  Rep.  553. 

A  liberal  construction  of  statutes  and 
a  strict  construction  of  constitutional 
provisions  is  a  safe  and  reasonable  ju- 
dicial policy. 

Waloott  V.  Wigton,  7  Ind.  44;  Lafay- 
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ette,  M.  ft  B.  R.  Go.  v.  Geiger,  34  Ind. 
185. 

The  Indiana  state  Constitution  is  not 
a  grant  of  power  to  the  legislature,  but 
a  limitation  of  its  general  power. 

Hovey  y.  State,  119  Ind.  395,  21  N.  E. 
21. 

A  statute  will  not  be  held  unconstitu- 
tional merely  because  it  is  unjust  and 
repugnant  to  general  principles  of  jus- 
tice, liberty,  or  rights  not  expressed  in 
the  Indiana  state  Constitution. 

Praigg  V.  Western  Paving  &  Supply 
Co.  143  Ind.  358,  42  N.  E.  750;  State  v. 
Oerhardt,  145  Ind.  439,  33  L.R.A.  313, 
44  N.  E.  469;  Zapf  y.  State,  145  Ind. 
096,  44  N.  E.  1119;  Orelle  y.  Wright, 
145  Ind.  699,  44  N.  E.  1119. 

Courts  may  not  declare  an  act  yoid 
merely  because,  in  their  opinion,  it  is 
opposed  to  the  spirit  supposed  to  per- 
vade the  Constitution. 

Homing  v.  Wendell,  57  Ind.  171; 
Logansport  v.  Seybold,  59  Ind.  225. 

The  courts  will  presume  in  favor  of 
the  constitutionality  of  a  law  until  the 
contrary  clearly  appears. 

State  v.  Cooper,  5  Blackf.  258;  Stock- 
ing V.  State,  7  Ind.  326 ;  Brown  v.  Buzan, 
24  Ind.  194;  Groesch  v.  State,  42  Ind. 
547;  Lucas  v.  Tippecanoe  County,  44 
Ind.  524;  State  ex  rel.  Jameson  v. 
Denny,  118  Ind.  382,  4  L.R.A.  79,  21 
N.  E.  252. 

In  determining  whether  a  statute  is 
constitutional  it  is  the  duty  of  the  courts 
to  give  such  construction  to  it,  if  pos- 
sible, as  will  uphold  the  act. 

Maize  v.  State,  4  Ind.  342;  Aker  v. 
State,  5  Ind.  193;  Hovey  v.  State,  119 
Ind.  395,  21  N.  E.  21. 

A  statute  will  not  be  declared  uncon- 
stitutional unless  no  doubt  exists  on  the 
question. 

Carey  v.  Sheets,  60  Ind.  17;  Parker 
V.  State,  133  Ind.  178, 18  L.R.A.  567,  579, 
32  N.  E.  836,  33  N.  E.  119;  Smith  v. 
Indianapolis  Street  R.  Co.  158  Ind.  425, 
63  N.  E.  849. 

The  power  of  the  courts  to  declare  a 
statute  of  the  state  unconstitutional  is 
a  high  one,  and  is  never  exercised  in 
doubtful  cases.  To  doubt  is  to  resolve 
in  favor  of  the  constitutionality  of  the 

law* 
Bush  V.  Indianapolis,  120  Ind.  476,  22 

N.  E.  422. 

Where  two  constructions  of  a  state 
statute  are  open,  thai  is  to  be  adopted 
which  preserves  the  constitutionality  of 
the  act. 

Cleveland,  C.  C.  ft  St  L.  R.  Co.  v. 
BackoB,  133  Ind.  513,  18  L.BJL  729,  33 
S6i 


N.  E.  421 ;  State  ▼.  Lowry,  166  Ind.  372, 

4  L.R.A.(N.8.)  528,  77  N.  E.  728,  9  Ann. 
Cas.  350. 

The  supreme  court  of  Indiana  has  held 
that  article  1,  §  23,  of  the  Bill  of  Rights 
of  the  Indiana  state  Constitution,  is  sub- 
stantially the  same  as  the  privileges  and 
immunities  clause  of  §  1  of  the  14th 
Amendment  to  the  Constitution  of  the 
United  States,  in  upholding  the  validity 
of  the  Bulk  Sales  Statute. 

Hirth-Krause  Co.  v.  Cohen,  177  Ind. 
10,  97  N.  E.  1,  Ann.  Cas.  1914C,  708. 

The  Indiana  legislature  has,  on  many 
different  occasions,  exercised  its  police 
power  by  enacting  legislation  relating 
solely  to  the  business  of  coal  mining; 
and,  in  every  instance,  such  legislation 
has  been  upheld  when  attacked. 

State  V.  Barrett,  172  Ind.  169,  87  N. 
E.  7;  Barrett  v.  Indiana,  229  U.  S.  26, 
57  L.  ed.  1050,  33  Sup.  Ct.  Rep.  692; 
Maule  Coal  Co.  v.  Partenheimer,  155  Ind. 
100,  55  N.  E.  751,  57  N.  E.  710;  Davis 
Coal  Co.  V.  Polland,  158  Ind.  607,  92 
Am.  St.  Rep.  319,  62  N.  E.  492;  Booth 
V.  State,  179  Ind.  405,  L.R.A.1915B,  420, 
100  N.  E.  563,  Ann.  Cas.  1915D,  987, 
237  V.  S.  391,  59  L.  ed.  1011,  35  Sup. 
Ct.  Rep.  617;  Warren  v.  Solm,  112  Ind. 
213, 13  N.  E.  863. 

The  Employers'  Liability  Act  of  In* 
diana  (Acts  1911,  p.  145),  applying  only 
to  persons,  firms,  and  corporations  em- 
ploying five  or  more  persons,  has  been 
upheld. 

Vandalia  R.  Co.  ▼.  StillweD,  181  Ind. 
267, 104  N.  E.  289,  Ann.  Cas.  1916D,  258^ 

5  N.  C.  C.  A.  483;  Terre  Haute,  I.  &  E. 
Traction  Co.  v.  Weddle,  183  Ind.  305, 
108  K.  E.  225;  Kingan  So  Co.  v.  Clements, 
184  Ind.  213,  110  N.  E.  66. 

Mr.  Justice  McKenna  delivered  the 
opinion  of  the  court: 

Appellant,  the  Lower  Vein  Coal  Com- 
pany, is  a  corporation  of  the  state  of 
Indiana.  The  Industrial  Board  of  Indi- 
ana is  a  board  created  by  an  act  of  the 
general  assembly  of  Indiana,  approved 
March  8,  1915,  known  as  ^The  Indiana 
Workmen's  Compensation  Aot."  The 
personal  appellees  are  members  of  the 
board. 

This  suit  was  brought  by  the  Coal 
Company  to  enjoin  the  Industrial  Board, 
the  governor  and  attorney  general  of 
the  state,  from  enforcing  in  any  man- 
ner §  18  of  the  Workmen's  Compensa- 
tion Act  of  the  state,  as  amended  by 
the  general  assembly  in  1919,  from  as- 
serting that  plaintiff  is  compelled  to 
operate  under  the  Compensation   Aet» 
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from  hearing  any  daim  for  compensa- 
tion asserted  by  any  employee  of  the 
plaintiflf  so  long  as  plaintiff  elects  not  to 
oome  within  the  provisions  of  the  act, 
from  making  any  award  to  any  injured 
employee,  or  his  or  her  dependents,  dur- 
ing such  time,  and  from  doing  any  other 
act  or  thinjg  prejudicial  to  the  rights  of 
the  plaintiiS,  so  long  as  it  elects  not  to 
be  bound  by  the  act. 

The  grounds  for  this  relief  were  set 
forth  in  a  complaint  of  considerable 
length  to  which  the  defendants  sepa- 
rately and  severally  answered.  After 
trial  of  the  issues  thus  presented,  the 
district  court  entered  its  decree  dis- 
missing the  bill  for  want  of  equity. 
This  appeal  was  then  prosecuted. 

The  Compensation  Act  is  very  long, 
and  declares  its  purposes  to  be  to  pro- 
mote the  prevention  of  industrial  [146] 
accidents,  to  cause  provision  to  be  made 
for  adequate  medical  and  surgical  care 
for  injured  employees  in  the  course  of 
their  employment;  to  provide  methods  of 
insuring  the  payment  of  such  compensar 
tion;  to  create  an  Industrial  Board  for 
the  administration  of  the  act,  and  to 
prescribe  the  powers  and  duties  of  such 
board;  to  abolish  the  State  Bureau  of 
Inspection,  and  provide  for  the  transfer 
to  the  Industrial  Board  certain  rights, 
powers,  and  duties  of  the  Bureau  of  In- 
spection. 

The  original  act,  passed  in  1915,  was 
elective,  and  left  employer  and  employee 
the  option  of  rejecting  its  terms,  with 
certain  exceptions.  It  was  amended  in 
1917,  and  railroad  employees  engaged 
in  train  service  were  exempted  from  its 
provisions. 

The  amendment  of  19ld  made  the  act 
mandatory  as  to  all  coal-mining  com- 
panies of  the  state  and  its  political  di- 
visions, and  as  to  municipal  corpora- 
tions. To  all  other  employers  the  act 
remains  permissive.  They  may  elect  to 
operate  under  its  provisions.  Railroad 
employees  engaged  in  train  service  are 
not  within  them. 

The  sole  question  presented  is  the 
validity  of  §  18  as  amended;  that  is, 
the  compulsion  of  coal  companies  to  the 
operation  of  the  act,  while  to  other  em- 
ployers it  is  permissive,  or  does  not 
apply  at  all.  The  grounds  of  attack 
upon  it  are  that  it  violates  the  due  proc- 
ess clause  and  the  equal  protection  of 
the  laws  clause  of  the  14th  Amendment 
of  the  Constitution  of  the  United  States, 
and  §§  21  and  23  of  the  Indiana  Bill  of 
Rights.  Specifically,  the  question  is,  as 
the  Coal  Company  expresses  it,  ''whether 

the  Indiana  general  assembly  may  pass 
•5  Ii.  ed. 


a  general  compensation  law,  ai»plieable 
to  all  employers  within  the  state,  and 
make  it  compulsory  as  to  one  hazardous 
employment,  and  elective  as  to  all 
others  (many  equally  as  hazardous)  ex- 
cept railroad  employees  in  train  service, 
to  which  it  does  not  apply  at  all."  And 
the  insistence  is  ''that  such  a  classifica- 
tion rests  upon  no  [147]  sound  or  just 
basis,"  and  hence  is  inimical  to  the  Con- 
stitution of  the  United  States  and  that 
of  Indiana. 

The  principle  of  law  involved  and  the 
power  of  a  state  to  distinguish  and 
classify  objects  in  its  legislation  have 
been  too  often  declared,  too  abundant- 
ly and  variously  illustrated,  to  need 
repetition,  and  we  pass  immediately  to 
the  contention  of  counsel.  It  is  that 
the  act  is  addressed  to  hazardous  em- 
ployments, and  where,  in  employments, 
that  character  exists,  sameness  exists, 
and  a  law  which  ignores  such  sameness 
discriminates  in  its  operation,  and  of- 
fends the  Constitution  of  the  United 
States.  It  may  be  that  the  Coal  Com- 
pany does  not  contend  for  so  broad  a 
principle,  but  may  assert  protection  by 
a  comparison  of  its  business  with  other 
businesses  equally  hazardous,  or  even 
more  hazardous  than  coal  mining,  and 
that  necessarily  the  exemption  of  the 
businesses  so  compared  from  the  law 
taints  it  with  illegal  discrimination.  To 
support  and  justify  the  comparison,  sta- 
tistics of  accidents  are  given  in  the  com- 
plaint, and  in  the  number  of  accidental 
injuries  coal  mines  are  made  to  run 
fifth.  Notwithstanding  those  other  com- 
panies may  go  in  or  out  of  the  law — 
coal-mining  companies  must  stay. 

The  answer  replies  with  counter  as- 
sertions and  statistics,  and  a  detail  of 
the  methods  of  coal  mining,  and  what 
their  methods  cause  of  accidents  to  the 
miners,  and  to  these  are  added,  it  is 
said,  the  risks  that  come  from  the  gen- 
eration of  noxious  and  explosive  gases. 
And  there  is  evidence  in  the  case,  ad- 
dressed to  the  conflicting  statistics  and 
the  conclusions  to  be  deduced  from 
them,  which  occupies  about  ninety-three 
pages  of  the  record.  In  this  evidence 
occupations  and  businesses  are  com- 
pared with  estimates  of  accidents  in 
each,  and  their  character,  severity,  and 
consequences,  fatal  and  otherwise. 
There  is  also  testimony  of  the  wages 
that  mine  worker  get  and  of  their  pros- 
perity, and  that  they  Lave  a  legal  de- 
partment and  paid  attorneys.  And 
there  is  averment  and  testimony  [148] 
of  two  organizations  of  mine  owners  who 
retain  officers  and  attorneys  to  defend 
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suits  and  secure  releases  from  personal- 
injury  claims. 

The  length  and  character  of  the  re- 
ports and  tables  of  statistics  preclude 
summary.  It  may  be  conceded  that  dif- 
ferent deductions  may  be  made  from 
them,  but  they  and  the  controversies 
over  them  and  what  they  justified  or 
demanded  of  remedy  were  matters  for 
the  legislative  judgment,  and  that  judg- 
ment is  not  open  to  judicial  review. 
Indeed,  there  may  be  a  comprehension 
of  effects  and  practical  influences  that 
cannot  be  presented  to  a  court  and 
measured  by  it,  and  which  it  may  be 
the  duty  of  government  to  promote  or 
resist,  or  deemed  advisable  to  do  so. 
Degrees  of  policies,  if  they  have  bases, 
are  not  for  our  consideration,  and  the 
bases  cannot  be  judged  of  by  abstract 
speculations  or  the  controversies  of 
opinion.  Legislation  is  impelled  and 
addressed  to  concrete  conditions  deemed 
or  demonstrated  to  be  obstacles  to  some- 
thing better,  and  the  better,  it  may  be, 
having  attainment  or  prospect  in  dif- 
ferent occupations  (we  say  occupations, 
as  this  case  is  concerned  with  them)  de- 
pendent in  the  legislative  consideration 
upon  their  distinctions  in  some  in- 
stances, upon  their  identities  in  others, 
and,  as  the  case  may  be,  associated  or 
separated  in  regulation.  And  this  is  the 
rationale  of  the  principle  of  classifica- 
tion, and  of  the  cases  which  are  at  once 
the  results  and  illustrations  of  it. 

There  are  facts  of  especial  pertinence 
that  make  the  principle  apply  in  the 
present  case  and  justify  the  legislation 
of  the  state.  That  coal  mining  has 
peculiar  conditions  has  been  quite  uni- 
versally recognized  and  declared.  It 
has  been  recognized  and  declared  by 
this  court,  and  is  manifested  in  the  laws 
of  the  states  where  coal  mining  obtains. 
There  is  something  in  this  universal 
sense  and  its  impulse  to  special  legisla- 
tion,— enough,  certainly,  to  remove  such 
legislation  from  the  charge  of  being  an 
unreasonable  or  arbitrary  exercise  of 
power. 

[149]  The  action  of  the  Coal  Com- 
pany indicates  that  it  considered  the  coal 
business  distinctive.  Other  businesses, 
though,  according  to  the  Coal  Com- 
pany's assertion,  as  hazardous  as  coal 
mining,  accepted  the  law ;  the  Coal  Com- 
pany and  other  coal  companies  rejected 
it.  To  this,  of  course,  the  coal  com- 
panies were  induced  by  comparison  of 
advantages;  but  the  inducements  to  re- 
ject the  legislation  might  well  have  been 
the  inducement  to  make  it  compulsory. 
At  aigr  rate,  there  are.  taJdng  that  and 
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all  other  matters  into  consideratioiii 
abounds  for  the  legislative  judgment  ez* 
pressed  in  the  amendment  of  1919,  under 
consideration;  that  is,  §  18,  as  amended. 
And  the  fact  is  to  be  borne  in  mind  that 
there  are  30,000  employees  in  the  state, 
engaged  in  coal  mining. 

The  Coal  Company  further  contends 
that  the  law  includes  within  its  terms 
all  the  company's  employees,  whether 
engaged  in  the  hazardous  part  of  its 
business  or  not  so  engaged.  In  other 
words,  it  asserts  that  the  conditions  of 
those  who  work  underground  may  justi- 
fy the  law,  but  do  not  justify  its  appli- 
cation to  those  who  work  above  ground. 
The  contention  has  a  certain  specious- 
ness,  but  cannot  be  entertained.  It 
conunits  the  law  and  its  application  to 
distinctions  that  might  be  very  confus- 
ing in  its  administration,  and  subjeets 
it  and  the  controversies  that  may  arise 
under  it  to  various  tests  of  facts,  and 
this  against  the  same  company.  The 
contention  is  answered  in  effect  by 
Booth  V.  Indiana,  237  U.  S.  391,  59 
L.  ed.  1011,  35  Sup.  Ct.  Rep.  617. 

Appellant  invokes  against  the  law  |§ 
21  and  23  of  the  Indiana  Bill  of  Rights, 
which  respectively  provide  that  no 
man's  property  or  particular  services 
shall  be  taken  without  just  compensa- 
tion, nor,  except  in  the  case  of  the  state, 
without  compensation  being  first  as- 
sessed and  tendered;  nor  shall  there  be 
a  g^ant  of  privileges  to  any  citizen  or 
class  of  citizens  that  shall  not  belong  to 
all  citizens. 

Appellant,  however,  while  admitting, 
indeed,  citing  [150]  cases  to  show  that 
the  classification  of  objects  of  legislation 
under  the  Bill  of  Rights  of  the  state  has 
the  same  bases  of  power  and  purpose  as 
the  classification  of  objects  under  the 
14th  Amendment  of  the  Constitution  o£ 
the  United  States,  yet  contends  that  the 
supreme  court  of  the  state  has  strietljf 
construed  the  Bill  of  Rights  of  the 
state,  and  has  observed  a  precision  in 
classification  not  required  or  practised 
in  the  application  of  the  14th  Ajnendr 
ment.  Citing  for  this  Indianapolis 
Traction  &  Terminal  Co.  v.  Kinney,  171 
Ind.  612,  617,  23  L.R.A.(N.S.)  711,  85 
IN.  E.  954;  Cleveland,  0.  C.  &  St.  L.  R. 
Co.  V.  Foland,  174  Ind.  4U,  91  N.  E. 
594,  92  N.  E.  165;  Richey  v.  Qevelandp 
C.  C.  &  St.  L.  R.  Co.  176  Ind.  542,  at  p. 
558,  47  L.R.A.(N.S.)  121,  96  N.  E.  691 

These  cases  were  constructions  of  the 
Employers'  liability  Act  of  the  stataL 
It  was  held  in  IndUnapolis  Traetion  A 
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Terminal  Co.  v.  Kinney,  suprai  that  that 
act  was  constitntional  as   to  railroads 
beeause  it  related  ''to  the  peculiar  haz- 
ards inherent  in  the  use  and  operation 
of  them,  and  only  applied  to  employees 
operating  trains.    It  is  the  contention  of 
the  Coal  Company  that  it  is  a  deduction 
from  that  decision  and  the  others  cited, 
which  may  be  said  to  be  of  the  same 
effect,  that  there  must  be  a  difference 
observed    between     employees    or    coal 
mining  companies  as  they  are  or  are  not 
eng^aged  in  the  hazardous  part  of  the 
business;  and  as  that  distinction  is  not 
observed   in   the   Compensation   Act,   it 
infringes  the  Bill  of  Rights  of  the  state, 
because   it   is  made   compulsory   ''upon 
eoal   mining  companies  with  respect  to 
tbeir  employees  not  en^ap:ed  in  the  haz- 
ardous  part  of  the  business,  and  as  to 
all    other    private    business    enterprises 
within    the   state,   except    railroad   em- 
ployees in  train  ser\'ice,  which  are  ex- 
cluded, it  is  purely  optional." 

The  argument  in  support  of  the  con- 
tention is  that  the  act  requires  all  em- 
jployees  in  the  coal  mining  business  to 
1>e   paid    compensation    under    the    act, 
"whether    employed    above     ground    or 
"binder  ground;  that  is,  whether  hazard- 
^Dusly  employed  or  otherwise;   whereas, 
the  cited  cases,  [151]  it  is  insisted, 
the  court  considered  such  employment  as 
material  distinction,  and  that  legisla- 
:ion  which  disregarded  it  would  have  un- 
mstitutional  discrimination. 
The  contention  only  has  strength  by 
employers'  liability  acts  and 
rorkmen's  compensation  acts  as  practi- 
identical  in  the  public  policy  re- 
^^pectively  involved  in  them,  and  in  effect 
^"^^pon  employer  and  employee.    This,  we 
^^hink,    is    without    foundation.      They 
^3oth  provide  for  reparation  of  injuries 
%.o  employees,  but  differ  in  manner  and 
^feffect;  and  there  is  something  more  in 
^  compensation  law  than  the  element  of 
liazard, — something  that  gives  room  for 
"^he  power  of  classification  which  a  leg- 
islature may  exercise  in  its  judgment  of 
^hat  is  necessary  for  the  public  welfare, 
to  which  we  have  adverted,  and  which 
cannot  be  pronounced  arbitrary  because 
It  may  be  disputed  and  "opposed  by  ar- 
giunent  and  opinion  of  serious  strength." 
(lerman  Alliance  Ins.  Co.  v.  Lewis,  233 
IF.  S.  389,  68  L.  ed.  1011,  L.R.A.1915C, 
1189,  34  Sup.  Ct.  Rep.  612;  International 
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Mines  —  boundaries  —  monnmcnts  <— 
conrses  and  distances  —  evidence. 

A  patent  for  a  lode  mining  claim 
which,  after  reciting  the  deposit  in  the 
General  Land  GflTice  of  field  and  plat  notes 
of  a  survey  of  such  claim,  which  is  desig- 
nated by  the  Surveyor  General  as  lot  No. 
689,  describes  its  boundaries  as  platted  as 
beginning  at  corner  No.  1,  a  pine  post,  run- 
ning thence  by  a  described  course  600  feet 
to  corner  No.  2,  a  pine  post,  thence  by  a 
described  course  1,500  feet  to  corner  No.  3, 
thence  by  a  described  course  600  feet  to 
corner  No.  4,  and  thence  by  a  described 
course  1,500  feet  to  the  place  of  beginning, 
and  which,  in  granting  ''said  mining  prem- 
ises hereinbefore  described,"  assumes  such 
premises  to  be  the  lot  designated  as  lot  No. 
689,  does  not  represent  an  adjudication  by 
the  Land  Department  that  the  claim  is 
1,500  feet  long  and  600  feet  wide,  without 
regard  to  the  location  of  the  posts  and 
corners  3  and  4,  which  the  field  notes 
showed  to  exist,  but  which  the  patent  does 
not  mention,  and  evidence  is  admissible  to 
show  that  there  were  monuments  at  corners 
3  and  4,  and,  if  established,  the  monuments 
as  fixed  control  the  courses  and  distances 
of  the  patent,  and  exclude  from  the  grant 
land  outside  the  monuments,  thou.d^h  com- 
prehended by  the  courses  and  distances. 
[For  other  cases,  see  Mines,  I.  b;  Boundaries, 

IV.   d ;  Evidence,  VI.  q,  in   Digest  Sup.   Ct. 

1908.1 

[Nos.  158  and  187.] 

Argued  January  19, 1921.    Decided  February 

28,   3921. 

ON  WRIT  of  Certiorari  to  the  Unit- 
ed States  Circuit  Court  of  Appeals 
for  the  Eighth  Circuit  to  review  a  de- 
cree which  reversed  a  decree  of  the 
District  Court  of  the  United  States  for 
the  District  of  Utah  in  favor  of  de- 
fendant in  a  suit  to  quiet  title.  Re- 
versed.   Also  an 

Note. — On    courses   and    distances    as 
boundaries — see     note     to     Newsom     v. 
Harvester   Co.   v.   Missouri,   234   U.   S.    piyor,  5  L.  ed.  U.  S.  382. 
199,  58  L.  ed.  1276,  52  L.R.A.(N.S.)  525,       On  location  of  a  mining  claim— aee 
M  Sup.  Ct  Rep.  859.  note  to  Dwinnell  v.  Dyer,  7  L.R.A.(N.S.) 

Deeiee  affirmed.  I  763. 

n  I«.  ed.  «• 
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APPEifL  from  the  United  States  Cir- 
cuit   Court    of    Appeals    for    the 
Eighth  Circuit  to  review  the  same  de- 
cree.   Dismissed.^ 

See  same  case  below,  144  C.  C.  A.  607, 
230  Fed.  553. 

The  facts  are  stated  in  the  opinion. 

Mr.  Thomas  Marioneaux  argued  the 
cause,  and,  with  Messrs.  A.  C.  Ellis,  Jr., 
and  W.  H.  Dickson,  filed  a  brief  for  pe- 
titioner and  appellant : 

Where  an  intending  vendor  and  pur- 
chaser of  lands,  either  in  person  or  by 
their  respective  agents,  enter  upon  the 
premises  to  be  conveyed,  cause  a  survey 
thereof  to  be  made,  and  monuments  to 
mark  the  boundaries  thereof  are  erected, 
they  thereby  fix  definitely  and  with  cer- 
tainty the  premises  to  be  conveyed.  If 
thereupon  a  conveyance  is  made  of  the 
premises  which  refers  to  the  survey 
theretofore  made,  and  also  undertakes 
to  describe  the  premises  by  courses  and 
distances  from  one  post  or  monument  to 
another,  and  there  is  found  to  be  a  dis- 
crepancy between  the  courses  and  dis- 
tances and  the  monuments  which  were 
erected  at  the  time  of  the  survey,  the 
description  by  courses  and  distances 
must  give  way, — the  monuments  ereoted 
by  the  parties  must  be  given  controlling 
effect  in  the  interpretation  of  the  con> 
veyance. 

Mlver  V.  Walker,  4  Wheat.  444  446, 
4  L.  ed.  611,  612;  Bauer  v.  Qottman- 
hansen,  65  111.  499;  Sawyer  v.  Cox,  63 
HI.  130;  OTarrel  v.  Harney,  51  Cal.  125; 
Whiting  V.  Gardner,  80  Cal.  78.  22  Pac. 
71;  Burke  v.  McCowan,  115  Cal.  481,  47 
Pac.  367 ;  Bean  v.  Bachelder,  78  Me.  184, 
3  Atl.  279;  Stetson  v.  Adams,  91  Me.  178, 
39  Atl.  575 ;  Woods  v.  West,  40  Neb.  307. 
68  N.  W.  938;  Robinson  v.  Laurer.  27 
Or.  315,  40  Pac.  1012;  Griffin  v.  Bixby, 
12  N.  H.  454,  37  Am.  Dec.  225;  Hall  v. 
Davis,  36  N.  H.  571 ;  Clary  v.  McGlynn, 
46  Vt.  347. 

The  reference  in  the  patent  to  the 
official  plat  and  survey  makes  the  plat 
and  the  field  notes  of  the  survey  a  part 
of  the  description  of  the  land  granted  as 
fully  as  if  they  were  incorporated  at 
length  in  the  patents. 

Fobs  v.  Johnstone,  158  Cal.  119,  110 
Pac.  294;  3  Lindley,  Mines,  §  778,  pp. 
1894,  1895;  Grand  Cent.  Min.  Co.  v. 
Mammoth  Min.  Co.  36  Utah,  364,  104 
Pac.  573.  Ann.  Cas.  1912A,  254;  Resur- 
rection Gh>ld  Min.  Co.  v.  Fortune  Gold 
Min.  Co.  64  C.  C.  A.  180,  129  Fed.  668. 

The  Land  Department  had  no  power 
or  authority  or  jurisdiction  to  issue  a 

1  See  alio  post,  p.  — . 
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patent  for  any  land  other  than  that 
braced  in  the  official  survey. 

Be  Gilson  Asphaltum  Co.  33  Land  Dee. 
612;  Waskey  v.  Hammer,  223  U.  S.  86^ 
92,  56  L.  ed.  359,  363,  32  Sup.  Ct.  B«x 
187. 

Lawful  rules  and  regulations  pre- 
scribed by  the  several  departments  of 
the  government  have,  in  a  partieular 
sense,  the  force  of  law. 

United  States  v.  Eaton,  144  U.  S.  677- 
688,  36  L.  ed.  591-694,  12  Sup.  Ct.  Bq^ 
764;  Wilkins  v.  United  States,  37  C.  C. 
A.  588,  96  Fed.  837;  Grady  v.  United 
States,  39  C.  C.  A.  42,  98  Fed.  238; 
Files  v.  Davis,  118  Fed.  465;  Caha  v. 
United  States,  152  U.  S.  211,  218,  220, 
38  L.  ed.  415,  417,  418, 14  Sup.  Ct.  Rep. 
613. 

The  competency  of  the  field  notes,  if 
any  evidence  be  admissible  to  prove  the 
position  of  comers  numbers  3  and  4, 
seems,  upon  authority,  to  be  beyond 
question. 

Dailey  v.  Fountain,  35  Ala.  26;  Mor- 
rison V.  Neff,  18  Neb.  133,  24  N.  W.  565; 
Smith  V.  Forrest,  49  N.  H.  230;  Hunt 
V.  Johnson,  19  N.  Y.  279;  Dugger  v. 
McKesson,  100  N.  C.  1,  6  S.  E.  746; 
Poor  V.  Bo3'ce,  12  Tex.  440;  Moore  v. 
Stewart,  —  Tex.  — ,  7  S.  W.  771 ;  Stanos 
V.  Smith,  8  Tex.  Civ.  App.  685,  30  S.  W. 
262;  Heffington  v.  White,  1  Bibb,  116; 
Carland  v.  Bowland,  3  Bibb,  125;  Steele 
V.  Taylor,  3  A.  K.  Marsh,  225,  13  Am. 
Dec.  151;  Bowland  v.  McCown,  20  Or. 
538,  26  Pac.  853 ;  Foss  v.  Johnstone,  158 
Cal.  119, 110  Pac.  294;  3  Lindley.  Mines, 
§  778,  pp.  1894,  1895 ;  Grand  Cent.  Min. 
Co.  V.  Mammoth  Min.  Co.  36  Utah,  364, 
104  Pac.  573,  Ann.  Cas.  1912A,  254; 
Besurrection  Gold  Min.  Co.  v.  Fortune 
Gold  Min.  Co.  64  C.  C.  A.  180, 129  Fed. 
668. 

The  statements  in  the  field  notes  aie^ 
in  a  sense,  hearsay ;  but  they  come  under 
a  well-known  exception  to  the  hearsay 
rule,  being  memoranda  made  in  thie 
course  of  the  performance  of  official  da- 
ties. 

3  Wigmore,  Ev.  §  1665. 

The  repugnant  elements  of  a  deserip* 
tion  may  be  rejected. 

Parker  v.  Kane,  22  How.  1,  16  L.  ed. 
286;  Deery  v.  Cray,  10  Wall.  263,  19  L. 
ed.  887;  Dodge  v.  WaUey,  22  Cal.  224^ 
83  Am.  Dec.  61 ;  4  Am.  &  Eng.  Eno.  Law, 
title,   ''Boundaries,"  p.   779. 

Messrs.  Edward  B.  Orltchlow  and  fHI- 
liam  W.  Bay  argued  the  cause,  and,  with 
Messrs.  William  D.  McHugh  and  Wil- 
liam H.  Eong,  filed  a  brief  for  respond- 
ent and  appdlee: 

SM  V.  %. 
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Where  there  is  a  call  in  a  deed  for  a 
bonndary  by  course  and  distance,  not 
limited  or  controlled  by  a  post  or  monu- 
menty  parol  evidence  is  not  admissible  to 
show  that,  as  a  matter  of  fact,  the  line 
was  intended  to  end  at  a  given  monu- 
ment or  other  object. 

Pollard  V.  Shively,  5  Colo.  315,  2  Mor. 
Min.  Rep.  229 ;  3  Washb.  Real  Prop.  5th 
ed.  p.  428 ;  Drew  v.  Swift,  46  N.  Y.  204 ; 
Negbauer  v.  Smith,  44  N.  J.  L.  672; 
Chinoweth  v.  Haskell,  3  Pet.  92,  7  L.  ed. 
615;  Boardman  v.  Reed,  6  Pet.  328,  8 
L.  ed.  415;  Bruckner  v.  Lawrence,  1 
Dougl.  (Mich.)  19;  Wells  v.  Jackson 
Iron  Mfg.  Co.  47  N  H.  235,  90  Am.  Dec. 
575;  Linscott  v.  Femald,  5  Me.  503; 
Stark  V.  Adams,  —  Tex.  Civ.  App.  — , 
183  S.  W.  58;  Missouri,  K.  &  T.  R.  Co. 
V.  Anderson,  36  Tex.  Civ.  App.  121,  81 
S.  W.  781 ;  McFaddin  v.  Johnson,  —  Tex. 
Civ.  App.  — ,  180  S.  W.  306;  Vermont 
Marble  Co.  v.  Eastman,  91  Vt.  425,  101 
Atl.  159;  Thompson  v.  Hill,  137  Ga.  308, 
73  S.  E.  640 ;  Wooten  v.  Solomon,  139  Qa. 
433,  77  S.  E.  376;  Crandall  v.  Mary,  67 
Or.  18, 135  Pac.  188 ;  Lee  v.  Glass,  31  Ky. 
lu  Rep.  994,  104  S.  W.  739;  Hale  v. 
Swift,  23  Ky.  L.  Rep.  497,  63  S.  W.  288; 
Van  Ness  v.  Boinay,  214  Mass.  340,  101 
N.  E.  979 ;  Scaif  e  v.  Western  N.  C.  Land 
Co.  33  C.  C.  A.  47,  61  U.  S.  App.  647, 
90  Fed.  245;  Yoder  v.  Fleming,  2  Yeates. 
311;  Nevin  v.  Disharoon,  6  Penn.  278, 
66  Atl.  362;  Brodbent  v.  Carper,  — 
Tex.  Civ.  App.  — ,  100  S.  W.  185;  Tucker 
v.  Satterthwaite,  123  N.  C.  511,  31  S.  E. 
724;  New  York  L.  Ins.  &  T.  Co.  v.  Hoyt, 
161  N.  Y.  1,  55  N.  E.  299. 

The  rule  that  where  there  is  a  conflict 
between  courses  and  distances  and  ob- 
jects establishing  boundary  lines  of  an- 
other survey,  the  course  and  distance 
must  yield,  and  the  natural  objects  and 
boundaries  of  other  tracts  called  for 
must  be  accepted,  is  not  of  universal  ap- 
plication. 

Rowe  V.  Hill,  132  C.  C.  A.  30,  215  Fed. 
522;  Haley  v.  Martin,  85  Miss.  698,  38 
So.  99. 

The  rule  that  fixed  monuments  are  to 
prevail  over  courses  and  distances,  in 
applying  the  description  of  land,  applies 
'witii  less  force  to  those  which  are  arti- 
ficial than  to  natural  and  permanent  ob- 
jects, and  fails  entirely  when,  from  the 
designation  of  quantity  or  other  ele- 
ments of  description,  it  is  apparent  that 
the  courses  and  distances  are  correct. 

Baldwin  v.  Brown,  16  N.  Y.  359 ;  Hig- 
inbotham  v.  fitoddard,  72  N.  Y.  99. 

The  bonndaries  of  the  Conkling  claim, 
AS  elaarly  aet  forth  in  the  patent  with- 


out  ambiguity,  are  conclusively  estab- 
lished by  the  patent.  No  evidence  la 
admissible  to  contradict  or  vary  the 
patent. 

Re  Mono  Fraction  Lode  Min.  Claim, 
31  Land  Dec.  121;  Uinta  Tunnel  Min. 
A  Transp.  Co.  v.  Creede  &  C.  C.  Min.  A 
MiU.  Co.  57  C.  C.  A.  200, 119  Fed.  164,  22 
Mor.  Min.  Rep.  445;  King  v.  Mc- 
Andrews,  50  C.  C.  A.  29,  111  Fed.  860; 
Doe  V.  Waterloo  Min.  Co.  54  Fed.  935; 
Carson  City  Gold  A  8.  Min.  Co.  v.  North 
Star  Min.  Co.  73  Fed.  597;  Golden  Re- 
ward Min.  Co.  V.  Buxton  Min.  Co.  79 
Fed.  868,  18  Mor.  Min.  Rep.  592;  St. 
Louis  Min.  A  Mill.  Co.  v.  Montana  Min. 
Co.  64  L.R.A.  207,  51  C.  C.  A.  530,  113 
Fed.  900,  22  Mor.  Min.  Rep.  127;  Water- 
loo  Min.  Co.  V.  Doe,  56  Fed.  685, 19  Mor. 
Min.  Rep.  1;  3  Lindley,  Mines,  §§  742, 
777,  778;  Miller  v.  Grunsky,  141  Cal. 
441,  66  Pac.  858,  75  Pac.  48. 

The  claim  of  petitioner  that  the  word 
"comer*'  in  the  patent  constitutes  a  ref- 
erence to  a  monument  is  without  founda- 
tion. 

Resurrection  Gold  Min.  Co.  v.  Fortune 
Gold  Min.  Co.  64  C.  C.  A.  180,  129  Fed. 
668. 

A  patent  is  conclusive  evidence  as  to 
the  limits  of  a  location,  and  it  cannot  be 
assailed  by  showing  that  its.  actual 
boundaries  were  different  from  those 
described  in  the  patent. 

Steel  V.  St.  Louis  Smelting  &  Ref.  Co. 
106  U.  S.  447,  27  L.  ed.  226,  1  Sup.  Ct. 
Rep.  389;  St.  Louis  Smelting  &  Ref.  Co. 
V.  Kemp,  104  U.  S.  636,  26  L.  ed.  875,  11 
Mor.  Min.  Rep.  673;  Quinby  v.  Conlan, 
104  U.  S.  420,  26  L.  ed.  800;  3  Lindley, 
Mines,  3d  ed.  §§  777,  778;  Beard  v. 
Federy,  3  Wall.  478,  18  L.  ed.  88 ;  Cragin 
V.  Powell,  128  U.  S.  691,  32  L.  ed.  566, 
9  Sup.  Ct.  Rep.  203;  Maxwell  Land-Grant 
Case,  121  U.  S.  325,  30  L.  ed.  949,  7  Sup. 
Ct.  Rep.  1015;  Stoneroad  v.  Stoneroad, 
158  U.  S.  240,  39  L.  ed.  966,  15  Sup.  Ct. 
Rep.  822;  Knight  v.  United  Land  Asso. 
142  U.  S.  161,  35  L.  ed.  974, 12  Sup.  Ct. 
Rep.  258. 

It  will  be  noted  that,  in  the  working 
of  the  grant,  the  fact  that  the  field  notes, 
together  with  other  evidence,  had  been 
deposited  in  the  land  office,  was  men- 
tioned by  way  of  inducement  merely; 
and  were  they  by  this  reference  made 
admissible,  it  would  follow  by  a  parity 
of  reasoning  that  all  of  the  proceedinga 
in  .the  Department  are  subject  to  in- 
spection and  review.  As  for  the  lot 
number,  it  is  merely  a  convenient  official 
name  which  was  given  before  the  survey 
to  the  area  applied  for  and  ultimately 
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patented.  But  if,  by  any  process  of  rea- 
soning, a  special  significance  could  be 
attached  to  it,  the  petitioner  is  still  in 
no  better  position  than  before.  Such 
significance  could  not  possibly  extend 
beyond  a  reference  to  the  lot  as  platted, 
and  the  petitioner  did  not  see  fit  to  put 
the  plat  in  evidence.  It  sought  rather 
to  go  back  of  both  the  patent  and  the 
plat  directly  to  the  field  notes  in  ordec 
to  find  something  that  it  might  use  as 
a  basis  for  raising  a  latent  ambig^iity, 
and  then,  by  extrinsic  evidence,  to  con- 
trol them  both. 

Beaty  v.  Robertson,  130  Ind.  589,  30 
N.  E.  706;  Cornett  v.  Dixon,  11  Ky.  L. 
Rep.  315,  11  S.  W,  660;  Jones  v.  John- 
ston, 18  How.  150,  15  L.  €d.  320;  Haley 
v.  Martin,  85  Miss.  698,  38  So.  99. 

We  are  invited  to  violate  a  funda- 
mental rule  of  evidence  in  order  that 
different  courts  and  different  juries  may 
have  an  opportunity  of  reviewing  again 
and  again,  as  often  as  the  occasion  may 
arise,  one  of  the  very  matters  presented 
to  the  Land  Department  for  its  de- 
cision. 

Knight  V.  United  Land  Asso.  142  U.  S. 
161,  35  L.  ed.  974,  12  Sup.  Ct.  Rep.  258. 

It  was  the  practice  of  the  Depart- 
ment to  rely  upon  its  records,  and  not 
upon  the  survey  posts. 

Re  Mono  Fraction  Lode  Min.  Claim, 
31  Land  Dec.  121 ;  United  States  v.  Rum- 
sey,  22  Land  Dec.  101;  St.  Lawrence 
Mfg.  Co.  V.  Albion  Mfg.  Co.  4  Land 
Dec.  117. 

The  presumptive  correctness  of  the 
official  returns  cannot  be  overcome  by 
the  mere  doubtful  identification  of  a 
roving  stake. 

2  lindley.  Mines,  §  375;  Pollard  v. 
Shiveley,  5  Colo.  309,  2  Mor.  Min.  Rep. 
229;  Duncan  v.  Eagle  Rock  Gold  Min. 
k  Reduction  Co.  48  Colo.  569,  139  Am. 
St.  Rep.  288,  111  Pac.  588;  1  Snyder, 
Mines,  §  744;  Thallman  v.  Thomas,  102 
Fed.  935,  s.  c.  49  C.  C.  A.  317,  111  Fed. 
277,  21  Mor.  Min.  Rep.  573. 

Messrs.  W.  H.  Dickson,  A.  C.  Ellis, 
Jr.,  R.  G.  Lucas,  and  Thomas  Marioneaux 
filed  a  brief  for  appellant  in  opposition 
to  a  motion  to  dismiss. 

Solicitor  General  Frierson,  Assistant 
Attorney  General  Nebeker,  and  Special 
Assistant  to  the  Attorney  General  Un- 
derwood filed  a  brief  for  the  United 
States. 

Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  is  a  bill  in  equity,  brought  by 
the   respondent,   the   Conkling   Mining 
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Companyi  in  order  to  establish  its  right 
to  a  large  body  of  ore  found  under  tlie 
southwesterly  135.5  feet  of  its  patent 
as  laid  out  by  courses  and  distances,  and 
to  obtain  an  account  from  the  petitionsTi 
which  has  mined  the  ore,  making  a  claim 
of  right  on  its  side.  The  district  eoort 
dismissed  the  bill.  The  decree  was  re- 
versed by  the  circuit  court  of  appeals. 
144  C.  C.  A.  607,  230  Fed.  553.  There- 
upon a  writ  of  certiorari  was  granted 
by  this  court.  250  U.  S.  655,  63  L.  ed. 
1192,  40  Sup.  Ct.  Rep.  13.  A  short  sUte- 
ment  will  be  enough  to  present  the  single 
issue  that  it  is  necessary  to  pass  upon 
here.  The  only  ground  upon  which  the 
Conkling  Mining  Company  stands  is 
that  the  ore  is  within  the  lines  of  its 
patent,  extended  vertically  downward. 
If  the  patent,  properly  construed,  does 
not  cover  the  land  in  question,  the  ease 
is  at  an  end. 

The  patent  under  which  the  Conkling 
Mining  Company  gets  its  title  was  gran^ 
ed  to  the  Boss  Mining  Company,  and,  so 
far  as  material,  is  as  follows :  It  recites 
that,  in  pursuance  of  the  Revised  Stat- 
utes, etc.,  there  have  been  deposited  in 
the  General  Land  Office  of  the  United 
States  the  plat  and  field  notes  of  sorv^ 
and  the  certificate  No.  1697  of  the  r^^ 
ister  of  the  local  land  office,  with  other 
evidence  whereby  it  appears  that  the 
grantee  duly  entered  and  paid  for  that 
certain  mining  claim  known  as  the  Conk« 
ling  lode  mining  claim,  designated  bj 
the  Surveyor  General  as  lot  No.  689| 
''bounded,  described,  and  platted  as  fol- 
lows .  .  .  Beginning  at  comer  No.  1 
a  pine  post  4  inches  square  marked  U.  8. 
689  P.  1.  Thence"  [160]  by  oourses 
and  distances  northwesterly  "to  cor- 
ner No.  2,  a  pine  post  4  inches  square 
marked  U.  S.  689  P.  2,"  these  twe 
corners  being  undisputed.  ''Thence  see- 
ond  course,  south  60  degrees  and  45 
minutes  west  1,600  feet  to  comer  No.  S. 
Thence  third  course,  south  21  degrees 
and  9  minutes  east  600  feet  to  eor- 
ner  No.  4."  It  then  grants  "the  said 
mining  premises  hereinbefore  described* 
and  all  that  portion  of  veins,  lodes, 
or  ledges,  "the  tops  or  apexes  of  whiek 
lie  inside  of  the  surface  boundary  lines 
of  said  granted  premises  in  said  lot  No. 
689,"  etc.,  with  a  proviso  confining  "the 
right  of  possession  to  such  outside  parts 
of  said  veins,"  etc.,  "to  such  portions 
thereof  as  lie  between  vertical  planes 
drawn  downward  through  the  end  lines 
of  said  lot  No.  689,"  etc. 

If  "comer  No.  3"  and  "comer  No.  *• 
are  determined  by  eourses  and  distaness 
alone,  the  Conklimc  Mining  Company  is 
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Mititled  to  preTail  upon  the  question 
tbat  we  are'  discussing.  The  circuit 
eourt  of  appeals  was  of  opinion  that  the 
patent  represented  an  adjudication  by 
the  Land  Department  that  the  lot  was 
1^500  feet  long  and  600  feet  wide,  with- 
out regard  to  the  location  of  the  other 
posts  which  the  field  notes  showed  to 
exist,  but  the  patent  did  not  mention. 
The  district  court,  on  the  other  hand, 
held  that  evidence  was  admissible  to 
show  that  there  were  monuments  at  cor- 
ners No.  3  and  No.  4,  held  that  the  mon- 
uments so  established  prevailed,  and 
therefore  decided  that  the  title  of  the 
Conkling  Mining  Company  failed. 

The  decree  of  the  district  court  ap- 
pears to  us  to  be  supported  by  the  face 
of  the  patent  and  by  consideration  of 
the  circumstances.  If  a  draftsman 
were  determining  his  description  by 
eourses  and  distances  only,  it  seems  un- 
likely that  he  would  insert  ''comer  No. 
S**  and  "comer  No.  4"  where  the  direc- 
tion changed,  as  it  would  add  nothing 
to  the  chan°:e  of  direction  in  the  bound- 
ary line.  The  [161]  words  by  them- 
selves suggest  a  reference  to  an  ex- 
ternal object, — an  interpretation  greatly 
strengthened  by  the  fact  that  the  same 
phrase  in  the  first  two  instances  of 
its  use  referred  to  one  in  terms;  and 
eoupled  with  evidence  that  such  an 
external  object  was  found,  the  words 
at  least  tend  to  prove  that  a  monu- 
ment was  meant.  Of  course,  evidence 
is  admissible,  if  needed,  to  show  that 
language  is  to  receive  the  interpreta- 
tion that,  taken  by  itself,  it  invites. 
Furthermore,  the  grant  is  of  'Hhe  said 
mining  premises  hereinbefore  described,'' 
assumed  in  the  same  sentence  to  be  the 
lot  designated  by  the  Surveyor  General 
as  lot  No.  689;  and,  when  it  is  observed 
that  it  is  the  duty  of  the  Surveyor  Gen- 
eral to  see  that  the  lot  is  identified  by 
monuments  on  the  ground,  the  presump- 
tion becomes  almost  irresistible  that 
"comer  No.  3"  and  "comer  No.  4"  mean 
comers  determined  as  they  are  required 
to  be  determined  by  the  law. 

One  statutory  foundation  of  a  mining 
claim  is  that  ''the  location  must  be  dis- 
tinctly marked  on  the  ground,  so  that 
its  boundaries  can  be  readily  traced." 
Bev.  Stat.  §  2324,  Comp.  Stat.  §  4620,  6 
Fed.  Stat.  Anno.  2d  ed.  p.  533.  To  ob- 
tain a  patent,  the  claimant  must  file  in 
the  proper  land  office,  along  with  his 
i^iplieation,  ''a  plat  and  field  notes  of  the 
claim  .  .  .  made  by  or  under  the 
direction  of  the  United  States  Surveyor 
Ctoneral,  showing  accurately  the  bound- 
aries of  the  elaun  .  •  •  which  shall 
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be  distinctly  marked  by  monuments  on 
the  ground."  Waskey  v.  Hammer,  223 
U.  S.  85,  92,  56  L.  ed.  359,  363,  32  Sup. 
Ct.  Rep.  187.  He  also  must  file  a  cer- 
tificate of  the  Surveyor  General  'Hhat 
the  plat  is  correct,  with  such  further 
description  by  such  reference  to  natural 
objects  or  permanent  monuments  as 
shall  identify  the  claim,  and  furnish  an 
accurate  description,  to  be  incorporated 
in  the  patent."  Rev.  Stat.  §  2325,  Comp. 
Stat.  §  4622,  6  Fed.  Stat.  Anno.  2d  ed. 
p.  555.  It  is  the  reference  to  natural 
objects  or  monuments  that  is  to  be  in- 
corporated. Before  the  application  is 
filed,  notice  of  it  must  be  posted  on  the 
ground.  The  register  subsequently,  ad- 
vertises the  application  in  a  newspsfper, 
[162]  etc.,  and  if  no  adverse  claim  is 
made  and  the  other  conditions  are  com- 
plied with,  the  patent  is  granted.  The 
notice  is  jurisdictional.  El  Paso  Brick 
Co.  V.  McKnight,  233  U.  S.  250,  259,  68 
L.  ed.  943,  948,  L.R.A.1915A,  1113,  34 
Sup.  Ct.  Rep.  498.  Obviously,  therefore, 
a  patent  can  convey  only  the  claim  as  to 
which  notice  has  been  given.  A  notice 
of  an  application  for  a  patent  of  land 
determined  by  monuments  cannot  give 
priority  to  a  junior  location,  such  as  was 
that  of  the  Conkling  Mining  Company, 
in  respect  of  land  outside  the  monu- 
ments, to  which  adjoining  claimants 
had  no  notice  that  the  patent  would 
purport  to  extend. 

The  final  receipt  from  the  local  land 
officer  fixed  the  claimant's  rights.  El 
Paso  Brick  Co.  v.  McKnight,  233  U.  S. 
250,  257,  58  L.  ed.  943,  948,  L.R.A.1915A, 
1 1113,  34  Sup.  Ct.  Rep.  498.  The  failure 
of  the  subsequent  patent  to  the  Boss 
Mining  Company,  issued  February  23, 
1892,  to  describe  the  monuments  at  cor- 
ners Nos.  3  and  4,  was  not  an  adju- 
dication in  favor  of  an  inconsistent 
description,  but  simply  the  following  of 
a  practice  of  abbreviating  by  omission 
that  had  been  adopted  by  the  land  office 
in  1891,  and  which,  a  few  years  later,  it 
was  directed  to  discard.  The  Act  of 
April  28,  1904,  chap.  1796,  33  Stat,  at  L. 
545,  Comp.  Stat.  §  4626,  6  Fed.  Stat. 
Anno.  2d  ed.  p.  573,  amending  Rev.  Stat. 
§  2327,  making  the  monumez|ts  the  high- 
est authority,  to  which  inconsistent 
descriptions  must  give  way,  simply  made 
more  explicit,  or,  at  most,  carried  a  little 
farther,  the  previous  policy  of  the  law. 
We  are  satisfied  that  evidence  that  the 
fieM  notes,  as  the  regulations  of  the  De- 
partment require,  showed  marked  posts 
at  the  third  and  fourth  comers,  was  ad- 
missible, and  that  witnesses  properly 
were  allowed  to  testify  that  they  found 
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posts  upon  the  ground.  The  distriet 
judge,  who  saw  and  heard  the  witnesses, 
was  satisfied  that  they  told  the  truth, 
and  thereupon  rightly  determined  that 
the  monuments  so  fixed  controlled  the 
courses  and  distances  in  the  instrument 
evidencing  the  grant.  See  Resurrection 
Gold  Min.  Co.  v.  Fortune  Gold  Min.  Co. 
64  C.  C.  A.  180,  129  Fed.  668;  Grand 
Cent.  Min.  Co.  ▼.  Mammoth  [168]  Min. 
Co.  36  Utah,  364,  378,  379, 104  Pac.  573, 
Ann.  Cas.  1912A,  254;  Foss  v.  John- 
stone,  158  Cal.  119,  128,  110  Pac.  294; 
Mdver  v.  Walker,  4  Wheat  444,  447, 
448,  4  L.  ed.  611,  612;  Heath  y.  Wallace, 
138  U.  S.  572,  34  L.  ed.  1063, 11  Sup.  Ct 
Bep.  380.  We  see  no  sufficient  reason 
for  disturbing  the  finding  of  the  trial 
court  upon  the  facts. 

It  may  be  that  our  decision  will  end 
this  litigi|tion.  If  not,  our  decree  is 
made  without  prejudice  to  such  further 
questions  as  may  arise.  We  confine  our- 
selTcs  to  the  one  here  determined. 

The  petitioner,  besides  applying  for 
the  writ  of  certiorari,  took  an  appeal, 
for  greater  caution.  It  is  immaterial  to 
the  petitioner  in  which  way  the  relief 
to  which  it  is  entitled  is  obtained.  The 
appeal  will  be  dismissed. 

Decree  reversed. 

Appeal  dismissed. 

The  Chief  JusnoK  took  no  part  in 
the  decision  of  this  case. 


UNITED  STATES  OF  AMERICA,  PUT.  in 

Err., 
▼. 

WILUAM  E.  ROGERS  et  aL 
(See  S.  C.  Reporter's  ed.  163-170.) 

Interest  —  against  United  States. 

1.  The  United  States,  upon  claims  made 
against  it,  cannot,  in  the  absence  of  a  stat- 
ute to  that  end,  be  subjected  to  the  payment 
of  interest 

[For  otlier  cetet,  tee  Intonst,  I.  bb  8,  In  Digest 
Bap.  Ct  1008.] 

Bmlnent  domain  —  compensation  —  as 
of  time  of  taking. 

2.  The  United  States  having  appropri- 
ated lands  for  reclamation  purposes,  it  was 
its  duty  to  make  Just  compensation  as  of 
the  time  when  the  owners  were  deprived  of 
their  property. 

[For  other  cases,  see  Btalnent  Domain,  YI.  a. 
in  Digest  Sap.  Ct.  1008.] 

Kote. — On  ri^t  to  interest  in  eminent 
domain  proceedings — see  note  to  Watson 
V.  Jersey  City,  L.BJ^.1916C,  1109. 

On  rig^t  to  interest  on  unliquidated 
damages — see  note  to  Pell  ▼.  Union  P.  B. 
GoTa  L3JL(N.B.)  L 


I  Hamages  ^  omlnent  domain  ••  Inteveat* 
8.  An  award  in  condemnation  prooeed- 
ings  which  were  instituted  bv  the  United 
States  to  appropriate  for  reclamation  pur- 
poses lands  already  actually  taken  properly 
included  interest  at  6  per  cent  from  the 
time  of  the  actual  taking  to  the  time  of  the 
deposit  of  the  awards  in  court  in  payment 
of  the  same,  especially  where  su^  allow- 
aace  of  interest  is  in  harmony  with  the 
policy  of  the  state  wherein  the  lands  are 
situated. 

[For  other  cases,  see  Damages.  VI.  m :  Interest, 
I.  d.  In  Digest  Snp.  Ct  1008.] 

[No.  147.] 

Argued  and  submitted  January  17  and  18^ 
1921.    Decided  February  28, 1921. 

IN  ERROR  to  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  EighUi 
Circuit  to  review  a  judgment  which  af- 
firmed a  judgment  of  the  District  Court 
for  the  District  of  New  Mexico,  award« 
ing  compensation  for  lands  taken  by  the 
United  States  in  condemnation  proceed- 
ings.   AflElrmed. 

See  same  case  below,  168  C.  C.  A.  437, 
267  Fed.  397. 

The  facts  are  stated  in  the  opinion. 

Assistant  Attorn^  General  Ganwtt 
argned  the  cause,  and  Assistant  Attor- 
ney Qeneral  Nebeker  and  Mr.  Charles  8. 
Lawrence  filed  a  brief  for  plaintiff  in 
error: 

Federal  statutes  authorising  these  pro- 
ceedings ordinarily  do  not  provide  for 
taking  possession  of  or  for  translation 
of  tiUe  to  real  estate  prior  to  the  ju- 
dicial appraisal  and  its  pajrment.  In 
such  instances,  since  the  payment  is  re- 
garded as  the  operatiTO  act  which  trans- 
fers title  to  the  government,*  and,  more- 
over, as  the  owner  retains  possession 
])endente  lite,  it  has  been  settled  that 
interest  must  not  be  added  to  the  award 
for  any  period  preceding  its  payment. 

Shoemaker  v.  United  States,  147  U.  8. 
282,  320,  37  L.  ed.  170,  188,  13  Sup.  Ct 
Rep.  361;  Bauman  v.  Ross,  167  U.  8.  548, 
598,  42  L.  ed.  270,  291, 17  Sup.  Ct  Rep. 
966;  Re  Post  Office  Site,  127  C.  C.  A.  382^ 
210  Fed.  832;  Cherokee  Nation  v.  South- 
ern Kansas  R.  Co.  135  U.  S.  641,  659, 660^ 
34  L.  ed.  295,  302,  303, 10  Sup.  Ct  Bep. 
965;  Turner  v.  Woodard,  170  C.  C.  A. 
537,  259  Fed.  737. 

The  United  States  are  not  c<mtraetoal- 
ly  bound  for  interest  ^cept  by  expre» 
agreement. 

United  States  v.  North  American 
Transp.  ft  Trading  Co.  253  U.  S.  330,. 
64  L.  ed.  935;  40  Sup.  Ct  Bep.  518. 

No  authoritative  ease  has  been  fomkl 

holding  that  the  United  Statea  have 
^^  las  V.  8- 
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adopted  the  loeal  code  in  respeet  to  mat- 
ters of  substantive  law.  The  quantum 
of  eompensation  due  for  expropriation 
of  land  is  a  matter  of  substance.  It  is 
eHentially  a  Federal  question,  to  be  de- 
termined upon  construction  of  the  Con- 
stitution and  the  statutes  of  the  United 
States,  and  by  independent  application 
of  general  principles  of  jurisprudence 
thereto. 

Carlisle  v.  Cooper,  12  C.  C.  A.  235,  26 

U.  8.  App.  240,  64  Fed.  472;  Highbridge 

Lumber  Co.  v.  United  States,  16  C.  C. 

A.  460,  37  U.  S.  App.  234,  69  Fed.  320; 

Nahant  v.  United  States,  69  L.R.A.  723, 

70  C.  C.  A.  641,  136  Fed.  273;  United 

SUtes  V.  O'Neill,  198  Fed.  680;  Latinette 

V.  St.  Louis,  120  C.  C.  A.  638,  201  Fed. 

678;  J[anakanui  v.  United  States,  157 

C.    C.   A.   273,   244  Fed.   923;    United 

States  y.  Forbes,  259  Fed.  594;  Kohl  v. 

United  SUtes,  91  U.  S.  367,  23  L.  ed. 

449;  Chappell  v.  United  Stotes,  160  U. 

S.  499,  509,  512-514,  40  L.  ed.  510,  514, 

1115, 16  Sup.  Ct.  Rep.  397 ;  Re  Secretary 

of  Treasury,  11  L.R.A.  275,  45  Fed.  396; 

United  States  v.  Certain  Land,  165  Fed. 

786;  United  States  v.  Sargent,  89  G.  G. 

A.  81,  162  Fed.  85. 

It  is  not  only  well  recognized  that  the 
United  States  are  not  obliged  to  pay 
interest  except  under  express  contract 
or  statute  (United  States  t.  North  Caro- 
Unm,  136  U.  S.  211,  34  L.  ed.  336, 10  Sup. 
Ct.  Rep.  920),  but,  furthermore,  no 
sovereign  state  is  bound  to  pay  interest 
beeaose  payment  of  its  obligations  has 
been  delayed.  Interest  as  damages  for 
detention  of  money  (though  sometimes 
I'eeoyerable  from  individuals)  cannot  be 
^ded  to  obligations  of  the  United  States. 
Xhis  distinction  is  based  upon  the  pre- 
•nmption  of  law  that  the  government  is 
always  ready  and  wiUing  to  pay  its 
debts,  and  that  delay  or  default  cannot 
be  attributed  to  it. 

United  States  v.  Sherman,  98  U.  S. 
566.  25  L.  ed.  235;  United  States  ex  rel. 
An^arica  v.  Bayard,  127  U.  S.  251,  260, 
a2  L.  ed.  159, 1*63,  8  Sup.  Ct.  Rep.  1156 ; 
United  States  v.  Verdier.  164  U.  S.  213, 
218,  219,  41  L.  ed.  407,  409,  410,  17  Sup. 
(Jt.  Eep.  42. 

The  Durden  of  proving  his  losses  is  on 
the  landowner. 

2  Lewis,  Em.  Dom.  3d  ed.  §  645,  pp. 
1112-1115;  2  Nichols,  Em.  Dom.  2d  ed. 
i  432,  pp.  1138-1140. 

Mr.  George  8.  Downer  submitted  the 
erase  for  defendants  in  error.  Messrs. 
J.  M.  Hervey  and  W.  C.  Reid  were  on 
Hie  brief: 

The  constitutional  provision  for  just 
•a  Ik  ed. 


eompensation  guarantees  to  the  owner 
of  property  that,  in  the  event  he  is  de* 
prived  of  his  property  by  the  sovereign, 
he  will  be  paid  the  damages  accruing  to 
him  on  account  of  such  deprivation. 

20  C.  J.  641,  642 ;  Bauman  v.  Ross,  167 
U.  S.  548,  42  L.  ed.  270, 17  Sup.  Ct.  Rep. 
966;  United  States  v.  Rogers,  168  C.  C. 
A.  437,  257  Fed.  397;  United  States  v. 
Nahant,  82  C.  C.  A.  470,  153  Fed.  520; 

1  Nichols,  Em.  Dom.  §§  204,  208;  Re 
Rugheimer,  36  Fed.  369;  United  States 
V.  Rauers,  70  Fed.  748;  Re  Manderson, 

2  C.  C.  A.  490,  3  U.  S.  App.  199,  51 
Fed.  501. 

In  condemnation  proceedings  com- 
pensation is  due  upon  the  date  of  the 
taking. 

Parks  V.  Boston,  15  Pick.  198 ;  Nichols, 
Em.  Dom.  §  436. 

As  a  general  rule,  interest  is  allowed 
from  the  time  compensation  is  due;  and, 
as  almost  a  universal  rule,  from  the 
time  of  actual  possession  by  the  con- 
demnor. 

Cooley,  Const.  Lim.  7th  ed.  813; 
United  States  v.  O'Neill,  198  Fed.  677; 
United  States  v.  First  Nat.  Bank,  250 
Fed.  299,  Ann.  Cas.  1918E,  36;  Great 
Falls  Mfg.  Co.  V.  Garland,  25  Fed.  521 ; 
Syracuse,  L.  S.  A  N.  R.  Co.  v.  State,  175 
App.  Div.  264,  161  N.  Y.  Supp.  477; 
Southern  New  England  R.  Co.  v.  Shut- 
tleworth,  38  R.  I.  216,  94  Atl.  738; 
Hayes  v.  Chicago,  M.  ft  St.  P.  R.  Co. 
64  Iowa,  756,  19  N.  W.  245;  Moll  v. 
SaniUry  Dist.  228  lU.  635,  81  N.  E. 
1147;  Alloway  v.  Nashville,  88  Tenn. 
510,  8  L.R.A.  123,  13  S.  W.  123;  Old 
Colony  R.  Co.  v.  Miller,  125  Mass.  3, 
28  Am.  Rep.  4;  Chandler  v.  Jamaica 
Pond  Aqueduct  Corp.  125  Mass.  544; 
Phillips  V.  South  Park,  119  lU.  626,  10 
N.  E.  230;  Nichols,  Em.  Dom.  §  216,  p. 
653;  People  ex  rel.  Central  Trust  Co.  v. 
Stillings,  136  App.  Div.  438,  121  N.  Y. 
Supp.  13;  Reed  v.  Chicago,  M.  ft  St.  P. 
R.  Co.  25  Fed.  886. 

By  the  passage  of  a  statute  prescrib- 
ing the  use  of  the  state  courts  or  laws 
for  the  purpose  of  ascertaining  the  just 
compensation  guaranteed  by  the  Consti- 
tution, the  United  States  waives  the  im- 
munity that  it  would  otherwise  have 
from  being  subjected  either  to  the  state 
courts  or  the  state  laws. 

Jones  V.  United  States,  ^-^s.  385, 
4  N.  W.  519,  affirmed  in  109  U.^.  513, 
27  L.  ed.  1015,  3  Sup.  Ct.  Rep.  346. 

In  condemnation  proceedings  the 
United  States  may  be  required,  as  a  part 
of    the    just    compensation    under    the 
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Constitutioxiy  to  pay  damages  in  the  na- 
ture of  interest. 

United  States  v.  Sargent,  89  C.  C.  A. 
81,  162  Fed.  81;  Lewis,  Em.  Dom.  3d 
ed.  §  683;  United  States  v.  Cress,  243 
U.  S.  316,  61  L.  ed.  746,  37  Snp.  Ct.  Rep. 
380;  United  States  v.  Engeman,  46  Fed. 
898;  United  States  v.  First  Nat.  Bank, 
250  Fed.  299,  Ann.  Cas.  1918E,  36; 
Jones  V.  New  Orleans  &  S.  R.  Co.  & 
Immigration  Asso.  70  Ala.  233. 

Rents  and  profits  are  not  regarded  as 
a  proper  measure  of  damages  for  delay 
in  payment  of  just  compensation. 

Reed  v.  Chicago,  M.  &  St.  P.  R.  Co. 
26  Fed.  886;  St.  Louis,  E.  R.  &  W.  R. 
Co.  V.  Oliver,  17  Okla.  589,  87  Pac.  423, 
10  Ann.  Cas.  748;  10  R.  C.  L.  §  112. 

[167]  Mr.  Justice  Day  delivered  the 
opinion  of  the  court : 

The  United  States  brought  an  action 
January  18,  1915,  in  the  district  court 
of  the  United  States  for  New  MezicOi  to 
condemn  lands  of  the  defendants  in  er- 
ror for  reclamation  purposes.  June  17, 
1902,  32  Stat,  at  L.  388,  chap.  1093, 
Comp.  Stot.  §  4700,  9  Fed.  Stat.  Anno. 
2d  ed.  p.  1363.  Condemnation  proceed- 
ings to  acquire  real  estate  for  government 
uses  and  public  purposes  under  judicial 
process  are  regulated  by  the  Act  of  Au- 
gust 1,  1888,  25  Stat,  at  L.  357,  chap. 
728,  Comp.  Stat.  §  6909,  8  Fed.  Stat. 
Anno.  2d  ed.  p.  1111. 

Section  2  of  the  act  provides  that  the 
practice,  pleadings,  forms,  and  modes  of 
proceedings  in  causes  arising  under  the 
provisions  of  the  act  shall  conform,  as 
near  as  may  be,  to  the  practice,  plead- 
ings, forms,  and  proceedings  existing  at 
tiie  time  in  like  causes  in  the  courts  of 
record  in  the  state  within  which  such  cir- 
cuit or  district  courts  are  held. 

The  petition  averred  the  necessity  of 
appropriating  the  lands  in  question;  that 
the  Secretary  of  the  Interior  had  deter- 
mined to  acquire  the  defendants'  real  es- 
tate; that  at  the  date  of  the  completion 
of  the  work  lands  of  the  defendants  were 
flooded,  and  thereby  appropriated  by  the 
United  States  under  the  authority  of  the 
acts  of  Congress;  that  the  owners  re- 
ceived no  compensation;  that  necessary 
funds  were  available  to  pay  any  damages 
which  might  be  awarded  defendants.  The 
petition  prayed  that  the  court  appoint 
commissioners  to  assess  the  damage  which 
the  owners  had  sustained  in  consequence 
of  the  taking  and  appropriation  of  their 
lands,  and  that  upon  nayment  of  the 
amonnt  assessed  the  lands  be  decreed  to 
be  the  property  of  the  United  States  from 
the  date  of  the  appropriation  thereof. 

The  award  oi:  the  oommisnmMrs  was 
5M 


filed  February  3,  1917,  and  an  order  was 
entered  July  27,  1917,  directing  that  the 
sums  awarded  be  deposited,  and  distrib- 
uted for  the  benefit  of  the  owners.  Subse- 
quently the  owners  made  a  motion  for  a 
supplemental  order  requiring  the  [1681 
United  States  to  deposit  sums  equal  to  6 
per  cent  interest  on  the  awards  calculated 
from  April  19,  1912,  the  time  when  the 
lands  were  taken  by  flooding  the  same. 
The  court  made  an  order  requiring  the 
deposit  of  the  additional  sum,  to  whidi 
order  the  United  States  excepted,  and 
prosecuted  a  writ  of  error  from  the  cir- 
cuit court  of  appeals  of  the  eighth  circuit, 
where  the  judgment  of  the  district  court 
was  affirmed.  168  C.  C.  A.  437,  257  Fed. 
397. 

It  appears  that  the  allowance  of  inter- 
est was  from  the  time  of  the  actual  tak- 
ing of  the  land  to  the  time  deposit  was 
made  in  payment  for  the  same. 

The  questions  upon  which  the  case  was 
taken  to  the  circuit  court  of  appeals  ap- 
pear from  the  assignments  of  error,  and 
are:  (1)  That  the  district  court  erred  in 
awarding  interest  against  the  United 
States  from  April  12,  1912,  to  date  of 
deposit  of  the  awards  in  court,  for  the 
reason  that  interest  cannot  properly  be 
allowed  in  a  condemnation  case  against 
the  United  States  for  any  period  prior 
to  date  of  final  judgment;  (2)  that  the 
district  court  en«d  in  awarding  interest 
against  the  United  States  from  April  19, 
1912,  to  date  of  deposit  of  awards  la 
court,  for  tiie  reason  that  interest  cannot 
properly  be  allowed  in  a  condemnation 
case  against  the  United  States  for  any 
period  prior  to  date  of  the  order  of  the 
court  placing  the  United  States  in  pos- 
session of  the  lands  condemned ;  (3)  that 
the  district  court  erred  in  awarding  in- 
terest at  the  rate  of  6  per  centum  per 
annum  against  the  United  States  from 
April  19,  1912,  to  date  of  deposit  of 
awards  in  court,  for  the  reason  that 
there  is  no  authority  of  law  for  allowing 
interest  at  said  rate  on  judgments 
against  the  United  States. 

As  we  are  reviewing  the  judgment  of 
the  circuit  court  of  appeals,  the  assign- 
ments of  error  in  that  court  are  the  ones 
open  here;,  and  it  is  evident  from  what  we 
have  said  that  the  question  in  substanee 
comes  to  this :  Was  there  error  in  award- 
ing the  owners  interest  on  the  value 
[169]  of  their  lands  appropriated  frrnn 
the  time  of  actual  taking  of  the  same  qii- 
til  compensation  was  madet 

It  is  unquestionably  true  that  tke 
United  States,  upon  daims  made  against 
it,  cannot,  in  the  absence  of  a  statute  to 
that  end,  be  subjected  to  the  payment  ttf 
interest    United  States  ex  id.  AngariM 

S65  V.  8. 


UNITBD  BTATE8  r.  HIQHSHITH.  ie»-lTl 


V.  BaysH,  127  V.  8.  ffll,  260,  32  L.  «d.  Thia  cuo  !•  goranied  by  tha  d_ 

169,  162,  8  Sup.  Ct  Rep.  1166;  Unitod  ^nltod  SUtea  t.  Hogen^  *nt«,  668. 

SUtes  v.  North  Cftrolina,  136  U.  8.  211, 

216,  34  L.  ed.-336,  338,  10  Sup.  Ct.  Rep.  IS<»-  "8] 

920,  cited  and  approved  in  N&tional  Borne 

V.  Parrish,  220  U.  S.  494,  496,  57  L.  ed.  ■Arpwd  January  17,  18.  1921.    Decidwl  Feb- 

1286,  1298,  33  Sup.  Ct.  B«p.  944.    Tn  the  ''"*'■?  28,  1B21. 

preeent  ease  the  landowners  did  not  eue 

npon  a  claim  against  the  government,  aa  1^^  ERROR  to  the  United  States  Cir- 

vaa  the  fact  in  United  States  v.  North  ^  «°'t  Court  of  AppeaU  for  the  Eighth 

American  Transp.  ft  Trading  Co.  253  U.  Circuit,    to    review    a    judgment    which 

8.  330,  64  L.  ed.  935,  40  Sup.  Ct.  Rep.  amrmed    a    judgment    of    the    District 

518.     The  government  waa  seeking,  for  Court  lor  the  District  of  New  Mexico, 

parpoBCB  authorized  by  sUtute,  to  appro-  awarding  compensation  for  lands  taken 

priate  the  lands,  and  it  had  actually  taken  "^  "^^  United   States   in  condemnation 

them,  and  had  deprived  the  owners  of  all  pi^ceedmgs.     AfBrmed. 

benefleial  nse  thereof  from  the  date  from  ^^^  ^^""^  «*8e  below,  168  C.  C.  A.  441, 

which  the  allowance  of  interest  ran.  ^'  *^™'  *'^' 

Having  taken  the  lands  of  the  defend-  ^"*  '*°'"  ""*  stated  in  the  opinion, 

ante  in  error,  it  was  the  duty  of  the  gov-  Assistant  Attorney  General   OameU 

emment  to  make  just  compensation  as  ugued  the  cause,  and  Assistant  Attorney 

of  the  time  when  the  owners  were  de-  General    Nebeker   and   Mr.    Charles   S. 

Snved  of  their  property.     Monongahela  Lawrence  filed  a  hrief  for  plaintiff  in 

ST.  Co.  V.  United  SUtes,  148  U.  S.  312,  error 

341,  37  L.  ed.  463,  473, 13  Sup.  Ot.  Rep.  ,,     „           „   .„               .    .      ,    , 

1122.                         fir              r  ]2p_  Qtorg*  B.  Downer  submitted  the 

In  fixiM  the  compensation  the  district  «»""  f"  defendant  in  error. 

court,  and  the  circuit  court  of  appeals  .,,.._       ,  ,.         ,    , 

in  afilnmng  the  judgment,  foUowed  the  -"'*■  ^'o^tito  Diy  delivered  the  opinion 

New   Mexico  statute  fixing  the  rate  of  *'*JEJ?  «»"^-:    ...     „     ,.,    ■  _  .    ■,. 

interest  at  6  per  cent.    This  was  in  con-  ^his  case  is  like  No.  147,  just  deciaed, 

fonni^  with  a  former  ruling  of  the  cir-  ™d  '"  "P>«^  ^^  submitted  at  the  same 

tjoit  eonrt  of  appeals  applying  the  stat-  '■'™^.,  .    .     ,         .,                      .... 

Wte-  of  Minnesota  to  lands  appropriated  ,   In  this  instance  the  government  and  the 

in  that  state.    United  States  v.  Sargent,  landowner  appealed  from  the  award  of 

89  C   C  A  81   162  Fed  81  "^^  commissioners,  and  the  case  was  tried 

Th'e  gov^rmient  ur^  that  the  Con-  I"  "^  ,J°^-     -^"f ."  ^^<>  i'wtructed  that 

fcimitj  Act  of  August  1,  1888,  does  not  J**"  •"oww^ce  of  interest  was  a  matter  of 

Wqnire  the  United  States  govomment  to  V'  "^V"  ^-.A.}'    "  ™"*"'* 

ha  bound  by  the  rule  of  the  state  statute  &"«>  to  them,  mterest  at  6  per  cwit  was 

in  the  allowance  of  interrat.     This  may  ^  *»  »<''^«'.  ^'P^  ^Pril  19, 1912,  the  date 

be  true,  but  we  agree  with  the  courts  be-  of  appropriation. 

low  that  the  allowance  of  just  compensa-  J'  appears  that  by  agre«nent  a  separate 

tion  by  giving  interest  from  the  time  of  order  requiring  the  deposit  of  interest  waa 

taring  unta  payment  is  a  convenient  and  entered  m  order  to  allow  a  writ  of  error 

^Tietbod  of  ascertaining  the  sum  to  |lPon  that  point,  and    m  connection  with 

which  the  owner  of  the  land  is  entitled,  the  above  form  of  verdict,  the  jurors  were 

fi.-  riTm  F.„t  th.f  .».-  „i     ■„  ■     I.—  instructed  to  assess  compensation  as  of 

^     ^^?J1       ^        /r    ,  .       u  the  value  of  the  Und  on  April  19,  1912, 

mony  with  the  pohey  of  the  state  where  ^^  ^^^  ^  ^^^  j^^^^  from  that  time  to 

the  l^da  are  situated  does  not  m.btate  ^^e  date  of  the  verdict.     Afterwards  a 

!!!^Jh.    #  ^^^    «■■       it^^'b/.       fl'^al  judgment  was  enter*d  in  the  district 
pr^^  of,  lie  adoption.    Umted  States  ^^^^'^  ^^^^  ^  j^p^.^  ^(  y,^  ^^^^^ 

'  We^'  no^^r  in  the  judgment  of   "'  '''e  y'"^."^  "^^  "  ^P*^**,  order  was 

the  Circuit  Court  of  Appeil^^d  the    made  directmg  payment  of  interest  from 

]^|^  ■      «     ^  '^^      ^  April   19,   1912.     A  writ  of  error  was 

prosecuted  from  the  circuit  court  of  ap- 

peals,  where  the  judgment  of  the  district 

Note. — On  right  to  interest  in  eminent 

domain  proceedings — see  note  to  Watson 

V.  V.  Jersey  City,  L.R.A.1916C,  2109. 

HABOIB  L.  HIGESMITH.  On   right   to   interest   on  unliquidated 

damage* — see  note  to  Fell  v.  Union.  P.  ^. 

Co.  28  L.R.A.m.S.1 1. 
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edurt  was  affirmed.    168  C.  C.  A.  441|  257 

Fed.  401. 

The  Circuit  Court  of  Appeals  recited 
the  facts  of  the  case,  and  held  that  it  was 
ruled  hy  United  States  v.  Rogers,  No. 
147,  just  decided  [255  U.  S.  163,  ante, 
566,  41  Sup.  Ct.  Rep.  281].  We  agree 
with  this  conclusion,  and  the  judgment 
of  the  Circuit  Court  of  Appeals  is  af- 
firmed. 


DETROIT  UNITED  RAILWAY,  Appt, 

V. 

CITY  OF  DETROIT  et  aL 
(See  S.  C.  Reporter's  ed.  171-180.) 

Constitntional  law  —  Impairing  con- 
tract obliftatibn  —  due  process  of  law 
—  requiring  remoral  of  street  rail- 
way tracks. 

1.  Where  a  street  railway  company 
operating  in  the  streets  of  a  city  under  a 
franchise  granted  for  a  definite  period  has 
enjoyed  the  full  term  of  the  grant,  the 
municipality  may,  upon  failure  of  renewal 
ef  the  grant,  require  the  company  within 
a  reasonable  time  to  remove  its  tracks  and 
other  property  from  the  streets  without 
impairing  any  contractual  obligations  pro- 
tected by  the  Federal  Constitution,  or  de- 
priving the  street  railway  company  of  its 
property  without  due  prcScess  of  law. 
[For  other  cases,  see  Constitutional  Law.  A00> 

522;  1201-1213,  in  Digest  Sup.  Ct.  1908.] 

Constitutional  law  ~  due  process  of 
law  —  requiring  remoyal  of  street 
railway  tracks. 

2.  There  it  nothing  in  the  Federal  Con- 
atituUon  which  makes  the  enforcement  by 
«  state  court  of  a  decree  of  the  Federal 
Supreme  Court  still  in  full  force  and  effect, 

Note.— -Generally,  as  to  what  laws  are 
void  as  impairing  contract  obligations — 
see  notes  to  Franklin  County  Grammar 
School  V.  Bailey,  10  L.R.A.  405;  Bollard 
V.  Northern  P.  B.  Co.  11  L.R.A.  246; 
Hendei%on  y.  Soldiers  &  S.  Monument 
•Comrs.  13  L.R.A.  169;  and  Fletcher  v. 
Peck,  3  L.  ed.  U.  S.  162. 

As  to  right  of  street  railroad  in  public 
-streets,  generally — see  note  to  Detroit 
Citizens  Street  R.  Co.  v.  Detroit  R.  Co. 
43L.ed.U.  S.  67. 

On  privilege  of  using  streets  as  con- 
tract within  constitutional  provision 
^against  impairing  contract  obligation — 
«ee  notes  to  Clarlubui^  Electric  light  Co. 
V.  Clarksburg,  50  L.RJL  142,  and  Rus- 
sell V.  Sebastian,  L.R.AJL918E,  892. 

On  power  to  issue  municipal  bonds — 
•see  notes  to  Citizens  Sav.  &  L.  Asso.  v. 
Peny,  39  L.  ed.  U.  S.  585,  and  Butliff  v. 
Lake  Countyi  37  L.  ed.  U.  S.  145. 
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that  certain  street  railway  franchises  have 
expired,  and  that  the  municipality  may  re- 
quire the  removal  of  the  tracks  from  the 
streets,  a  deprivation  of  property  without 
due  process  of  law. 

[For  other  cases,  see  Constitiitional  Law,  500- 
522,  In  Digest  Sop.  Ct.  1908.] 

• 

Street  railways  —  franchises  —  exten- 
sion. 

3.  Street  railway  construction  and 
operation  under  day-to-day  arrangements 
with  the  municipality  by  which  continued 
operation  was  permittea,  notwithstandina 
the   expiration   of    franchise   rights,   couM 

?:iye  the  street  railway  company  no  extended 
ranchise  in  the  streets,  where  it  was  ex- 
pressly provided  that  the  permits  granted 
might  M  revoked,  and  that  acUon  under 
the  day-to-day  agreement  should  not  waive 
the  rights  of  either  party. 
[For  other  cases,  see  Street  Railways,  I.  In 
Digest  Sup.  Ct.  1908.] 

Street  railways  ~  franchises  ~  exten* 
sion. 

4.  An  ordinance  looking  to  the  con- 
tinued operation,  for  a  limited  period,  of 
a  street  railway  system  after  the  franchises 
had  expired,  which,  by  its  expre^^s  terms, 
provided  for  amendment  or  repeal,  and  tliat, 
unless  amended  or  repealed,  such  ordinance 
should  remain  in  force  for  the  period  of  one 
year,  could  not,  after  that  period,  give 
any  rights  to  the  street  railway  company 
in  the  streets  where  the  franchises  nave 
expired. 

[For  other  cases,  see  Street  Hallways,  I.  In 
Digest  Sup.  Ct.  1908.] 

Street  railways  —  franchiaes  —  exten- 
sion. 

5.  A  decree  intended  only  to  provide 
a  temporary  arrangement  by  whicn  cars 
might  he  operated  by  a  street  railway  com- 
pany on  streets  where  its  franchises  have 
expired  could  give  no  extended  franchises 
in  such  streets,  where  it  is  expressly  stated 
in  such  decree  that  it  did  not  affect  any 
fundamental  rights  of  the  parties  in  and 
to  the  city  streets  as  they  had  at  that 
time  existed,  the  intention  being  to  provide 
for  the  rate  of  fare  at  which  cars  should  be 
operated,  and  the  decree  being  considered 
only  a  temporary  solution  of  the  problon 
before  the  court. 

[For  other  cases,  see  Street  RaUways,  I.: 
Judgment,  III.  a,  2,  In  Digest  Sup.  Ct. 
1903.] 

Bstoppel  ~  of  mnnicipality  —  denjrlng 
extension  of  street  railway  franchise. 

6.  Expenditures  by  a  street  railway 
company  of  large  sums  of  money  with  the 
knowledge  and  acquiescence  of  the  munic- 
ipal authorities  and  the  people  of  the  city^ 
since  its  franchises  had  expired,  could  not 
estop  the  city  from  denying  franchise  rights 
of  the  street  railway  company  in  the  city 
streets,  where  the  state  Constitution  pro- 
vides that  no  city  or  village  shall  grant 
any  public  utility  franchise  which  is  not 
subject  to  revocation  at  the  will  of  the  dtj 
or  village,  except  upon  a  vote  of  the  electors. 
[For  other  cases,   see  Estoppel,  111.  b.  a,  la 

Digest  Sup.  Ct  1908.] 

Sftft  V.  8. 
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OoBsUtnUonal  law  —  dae  process  of  Cuyahoga  River  Power  Co.  v.  Akron,  240 

Uw  -  taking   street  railway   prop-  0.  s.  4&,  60  L.  ed.  743,  36  Sup.  Ct.  Rep. 

*^^*s«Kio^f«««  .  .froi^f  r«iiw.^  n^m,..»^  ^^2;  Dcnvcr  V.  Denver  Union  Water  Co. 

whoi-  fSJL^* 'h;vreU"erto"tT.7  ?^«^    S^178    62  L    ed.   649    P.U,E. 

ternative  of  accepting  an  inadequate  price  -ifio^»  o40,  d8  bup.  Ct.  Kep.  278;  Cm- 

for  its  property,  or  of  ceasing  to  operate  cinnati  v.  Cincinnati  &  H.  Traction  Co. 

in  the  city  streets,  and  removing  its  prop-  245  U.  S.  446,  62  L.  ed.  389,  38  Sup.  Ct. 

erty  therefrom,  does  not  take  property  with-  Rep.    153 ;    Detroit    United    R.    Co.    v. 

out  due  process  of  law,  where  the  city  has  Detroit,  248  U.   S.  429,   63  L.  ed.  341, 

the  right  to  require  such  cessation  and  re-  P.U.R.1919A,  929,  39  Sup.  Ct.  Rep.  151. 
moval,  and  no  purchase  can  be  effected  vr^^  ^«^  ;!  k«  1^;a  fi,«f  ♦u^  ^J:^^  ♦^ 
without  approval  by  the  city  electors.  J^^'  u^'/iu®  said  that  the  motion  to 

[For  other  cases,  see  Constitutional  Law.  IV.  b.  affirm  Snould  be  granted  in  the  View  that 

4,  In  Digest  Sup.  Ct.  1908.]  the  case  presented  is  so  clearly  without 

Ck>arts  —  relation  to  legislative  depart-  merit  that  no  further  argument  is  re- 

ment  —  municipal  ordinance  —  mo-  quired. 

8.  The  motives  of  city  oflRcials  and  of  tt  o  on  rt  t  -j  iak/i  *qq*o  r**.  o^« 
the  electors  of  the  city,  acting  upon  an  U.  B.  39,  57  L.  ed.  1056,  33  Sup.  Ct.  R^p. 
ordinance  proposing  municipal  acquisition  ^97 ;  Denver  v.  Denver  Union  Water  Co. 
or  construction  of  a  street  railway  system,  246  U.  S.  178,  190,  62  L.  ed.  649,  660, 
are  not  the  subject  of  judicial  inquiry  in  P.U.R.1918C,  640,  38  Sup.  Ct.  Rep.  278; 
a  suit  by  a  street  railway  company  to  en-  Detroit  United  R.  Co.  v.  Detroit,  248  U. 
join  the  establishment  of  the  municipal  s.  429,  63  L.  ed.  341,  P.U.R.1919A,  929, 
system  and  an  issue  of  bonds  for  the  pur-  39  g„  ^t.  Rep.  151;  Essex  v.  New  Eng- 
pose,  so  long  as  the  means  adopted  for  j  ^  |  j  ^^  239  U.  S.  313,  321,  60 
submission  of  the  question  to  the  voters  j  3  qm  ona  oa  o  rn  u  iao 
conformed  to  the  requiremenU  of  the  law.  i^-  ^\  ^y^f  ^.\,.  ««?;.  V^'«5?P*^-^"^' 
(For  other  cases,  see  Courts,  I.  e.  3,  a;  Bonds.  Ramsdell  V.  Maxdell,  32  Mlch.  285;  Home 

V.  d.  In  Digest  Sup.  Ct.  1908.]  Teleph.  &  Teleg.  Co.  V.  Los  Angeles,  227 

Municipal    corporations    -    acquiring  XJ.  S.  278,  287,  57  L.  ed.  510,  515,  33  Sup. 

and   owning   street   railway   —   bond  q^   ^        ^12 
Issue  —  validity  of  election  anthoriz-        •       p*        • 

*"f  •  ^^  .  ,        .  .  ^        ^.  ^         Messrs.  Elliott  G.  Stevenson,  John  C. 

9.  Official  misinformation  given  to  Donnelly,  William  L.  Carpenter,  P.  J. 
•lectors  of  a  city  m  advance  of  a  vote  upon  ^  jj  jf '  ^  g.  ^  fepaldhig  abo 
a  proposition  for  the  municipal  acquisition  «,  ,  V*^?  ^  ^  -"*"^""  ^-  •^f'm^^k  ""w 
or  ownership  of  a  street  railway  system,  °^??,.*  "'^^^^^^^  appellant: 

and  an  issue  of  bonds  for  the  purpose,  can-        When  a  bill  of  complaint  shows  that, 

not,  there  being  no  complaint  before  the  either  pursuant  to  an  invalid  statute  or 

election,  vitiate  such  election  if  the  same  ordinance,  or  under  color,  but  in  excen 

was  had  upon  a  submission  within  the  an-  of,  the  powers  conferred  either  by  stat- 

thority  of  the  city  under  iU  charter,  and  ^^^    ordinance,  or  other  state  authority, 

Smpn™ce  w?ttTe"Taw^"  '"  substantial  ^^^j,^  j,  ^aken  ot  threatened  to  deprive 

(For  other  cases,  see  Bonds,  V.  d ;  Municioai  the  complamant  of  contract  or  property 

Corporations,  II.  f,  in  Digest  Sup.  Ct.  1908.]  rights  in   contravention   of  the   Federal 

Constitution,  a  Federal  question  is  pre- 

[No.  492.]  sented  unless  it  plainly  appears  that  such 

averment  is  not  real  and  substantial,  but 

Argued  January  5  and  6,  1921.     Decided  jg  without  color  of  merit.     Such  a  ques- 

February  28,  1921.  ^jon  being  presented,  the  United  SUtes 

AnnT:iAT    ij         xi.     t^-  x     .l  i-.      i.     u  court  has  jurisdiction  to  determine  the 

^K^^^  l^'V^J^f  ^f  ^"Ji  ^^''''\  ""^  entire    controversy,    including    all    quea- 

T..  .  .  !  ^°l^\.®^**^^  for  the  Eastern  ^^  whether  Federal  or  not,  and  irre- 
Distnct  of  Michigan  to  review  a  decree       ^^^^^^  ^f  ^^^  ^^e  Federal  question  is 

which  dismissed  the  bill  in  a  suit  to  en-  ^^^^^^  ^^  ^l^^^her  it  is  decided  at  aU. 
jom   the  municipal  acquisition  or  con-       3^,^^  ^  Louisville  &  N.  R.  Co.  213  U. 

stniction    of   a   street   railway   system,  g    ^^^^  53  j^  ^^   753^  29  Sup.  Ct.  Rep. 

m^®^    .  *  .  ^  •    *i.  451 ;  Home  Teleph.  &  Teleg.  Co.  v.  Los 

The  facts  are  stated  in  the  opinion.  Angeles,  227  U.  S.  278,  57  L.  ed.  510,  33 

Mr.   Oharlas  E.   Hughes   argued   the  Sup.  Ct.  Rep.  312 ;  Cuyahoga  River  Pow- 

eanse  and  filed  a  brief  for  appellant :  er  Co.  v.  Akron,  240  U.  S.  462,  60  L.  ed. 

It  is  manifest  that  the  motion  to  afprm  743,   36   Sup.   Ct.   Rep.   402;    Green  v. 

cannot  be  granted  in  the  view  that  the  Louisville  &  Interurban  R.  Co.  244  U. 

district  court  was  without  jurisdiction.  S.  499,  61  L.  ed.  1280,  37  Sup.  Ct.  Rep. 

Home    Teleph.    &   Teleg.    Co.   v.    Los  673,  Ann.  Cas.  1917E,  88;  Cincinnati  v. 

Angeles,  227  U.  S.  278,  287,  288,  57  L.  Cincinnati  &  H.  Traction  Co.  245  U.  S. 

fld.  510,  515,  33  Sup.  Ct.  Rep.  312;  446,  62  L.  ed.  389,  38  Sup.  Ct  Rep.  153. 
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The  proposition  to  acquire  the  street 
railway  sjrstem  was  not  so  submitted  to 
the  voters  that  their  affirmative  vote 
thereon  authorized  such  acquisition. 

Black  V.  Detroit,  119  Mich.  671,  78  N. 
W.  660;  2  Pom.  Eq.  Jur.  4th  ed.  848; 
Ludington  v.  Patton,  111  Wis.  208,  86 
N.  W.  571 ;  DeBeam  v.  Winans,  111  Md. 
434,  74  Atl.  626;  Tompkins  v.  Hollister, 
60  Mich.  470,  27  N.  W.  651;  Carpenter 
V.  Detroit  Forging  Co.  191  Mich.  53,  157 
N.  W.  374;  Stephens  v.  Collison,  249  HI. 
225,  94  N.  E.  664;  Hall  v.  Otterson,  52 
N.  J.  Eq.  522,  28  Atl.  907;  2  Dill.  Mun. 
Corp.  4th  ed.  §  891;  Bozeman  v.  Sweet, 
C.  F.  &  Co.  158  C.  C.  A.  434,  246  Fed. 
370;  O'Beime  v.  Elgin,  187  lU.  App.  581; 
Beers  v.  Watertown,  43  S.  D.  14,  177 
N.  W.  502. 

The  scheme  of  acquisition,  of  which  the 
proposition  voted  on  is  a  part,  involves 
in  fact  an  attempt  to  deprive  plaintiff  of 
its  property  without  due  process  of  law. 

Peck  V.  Detroit  United  R.  Co.  180 
Mich.  343,  146  N.  W.  977;  Denver  v. 
Denver  Union  Water  Co.  246  U.  S.  178, 
62  L.  ed.  649,  P.U.R.1918C,  640,  38  Sup. 
Ct.  Rep.  278;  Detroit  United  B.  Co.  v. 
Detroit,  248  U.  S.  429,  63  L.  ed.  341, 
P.U.R.1919A,  929,  39  Sup.  Ct.  Rep.  151; 
Ramsdell  v.  Maxdell,  32  Mich.  285;  Bar- 
ton V.  Beatty,  28  N.  J.  Eq.  412;  City  B. 
Co.  V.  Citizens'  Street  R.  Co.  166  U.  S. 
557,  41  L.  ed.  1114,  17  Sup.  Ct.  Rep. 
653;  Essex  v.  New  England  Teleg.  Co. 
239  U.  S.  313,  60  L.  ed.  301,  36  Sup,  Ct. 
Rep.  102;  Eau  Claire  Improv.  Co.  v. 
Eau  Claire,  172  Wis.  240,  179  N.  W.  2; 
Louisville  Trust  Co.  v.  Cincinnati,  22  C. 
C.  A.  334,  47  U.  S.  App.  36,  76  Fed. 
296;  Cuyahoga  River  Power  Co.  v. 
Akron,  240  U.  S.  462,  60  L.  ed.  743,  36 
Sup.  Ct.  Rep.  402;  Cincinnati  v.  Cin- 
cinnati &  H.  Traction  Co.  245  U.  S.  446, 
62  L.  ed.  389,  38  Sup.  Ct.  Rep.  153; 
Filhnan  v.  Ryon,  168  Pa.  484,  32  Atl.  89 ; 
Marlatte  v.  Weickgenant,  147  Mich.  266, 
no  N.  W.  1061;  Morse  v.  Woodworth, 
155  Mass.  233,  27  N.  E.  1010,  29  N.  E. 
525;  Adams  v.  Irving  Nat.  Bank,  116 
N.  Y.  606,  6  L.R.A.  491,  15  Am.  St.  Rep. 
447,  23  N.  E.  7;  City  Nat.  Bank  v.  Kus- 
worm,  88  Wis.  188,  26  L.R.A.  48,  43 
Am.  St.  Rep.  880,  59  N.  W.  564;  Silsbee 
V.  Webber,  171  Mass.  378,  50  N.  E.  555. 

Messrs.  Clarence  E.  Wilcox  and  Al- 
fred Lncking  argued  the  cause  and  filed 
a  brief  for  appellees : 

Good  faith  is  not  enough  to  give  juris- 
diction, but  there  must  be  a  really  sub- 
stantial question  about  which  open  minds 
could  differ. 

Newburyport  Water  Co.  v.  Newbury- 
port,  193  U.  S.  561,  576,  579,  48  L.  ed. 
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795,  799,  800,  24  Sup.  Ct.  Rep.  5fiS; 
Harris  v.  Rosienberger,  13  L.R.A.(N.S.) 
762,  76  C.  C.  A.  225,  145  Fed.  449f 
Underground  R.  Co.  v.  New  York,  103  XJ. 
S.  416,  48  L.  ed.  733,  24  Sup.  Ct  Rep. 
494. 

The  city  has  a  perfect  right  to  make 
an  offer  to  the  railway  company  of  a 
certain  price  for  its  tracks  and  equip- 
ment, and,  in  default  of  acceptance,  to 
ask  it  to  remove  its  property,  and  mMh 
course  is  not  a  taking  of  property  wiUi- 
out  due  process. 

Denver  v.  New  Tork  Trust  Co.  229 
U.  S.  123,  57  L.  ed.  1101,  33  Sup.  Ct 
Rep.  657;  Newburyport  Water  Co.  ▼. 
Newburyport,  193  U.  S.  561,  48  L.  ed. 
795,  24  Sup.  Ct  Rep.  553. 

Evil  motives  in  exercising  legal  powers 
by  public  officials  will  not  vitiate  Uie  aet, 
nor  will  they  be  inquired  into  by  the 
judiciary. 

McCray  v.  United  States,  195  U.  S.  27, 
54-56,  49  L.  ed.  78,  95,  96,  24  Sup.  Ct 
Rep.  769,  1  Ann.  Cas.  561;  People  ▼. 
Gardner,  143  Mich.  104,  106  N.  W.  541; 
People  V.  Gibbs,  186  Mich.  127,  152  N. 
W.  1053,  Ann.  Cas.  1917B,  830;  Doyle 
V.  Continental  Ins.  Co.  94  U.  S.  541«  542^ 
24  L.  ed.  151,  152. 

The  temporary  arrangements  do  not 
affect  fundamental  rights. 

Detroit  V.  Detroit  United  R.  Co.  178 
Mich.  321,  139  N.  W.  56,  242  U.  S.  253^ 
254,  61  L.  ed.  275,  276,  P.U.R.1917B, 
1010,  37  Sup.  Ct  Rep.  87. 

The  city  authorities  having  no  powv 
to  grant  directly  rights  in  the  streets  «■• 
cept  those  revocable  at  will  cannot  do  to 
by  indirection.  Having  no  power  to 
grant  the  same  by  express  act,  none  saeh 
may  be  implied. 

Eaton  V.  Shiawassee  County,  134  C. 
C.  A.  316,  218  Fed.  588 ;  Litchfield  v.  Bal- 
lou,  114  U.  S.  190,  193,  29  L.  ed.  13a; 
133,  5  Sup.  Ct.  Rep.  820;  Hedges  ▼. 
Dixon  County,  150  U.  S.  182,  37  L.  ed. 
1044,  14  Sup.  Ct.  Rep.  71;  Niles  Water- 
works V.  Niles,  59  Mich.  311,  26  N.  W. 
525;  Detroit  v.  Robinson,  38  Mich.  108; 
Spitzer  v.  Blanchard,  82  Mich.  246,  46 
K  W.  400 ;  McCurdy  v.  Shiawassee  Coun- 
ty, 154  Mich.  550,  118  N.  W.  625. 

Cases  like  City  R.  Co.  v.  Citisemf 
Street  R.  Co.  166  U.  S.  567,  41  L.  ed. 
1114,  17  Sup.  Ct  Rep.  653;  Essex  ▼. 
New  England  Teleg.  Co.  239  U.  S.  313; 
60  L.  ed.  301,  36  Sup.  Ct  Rep.  102,  hm 
no  application  where  there  is  a  eonsti* 
tutionsd  provision  forbidding  the  eomnMNl 
council  U>  exercise  any  such  power  or 
make  any  such  grant.  They  are  only 
applicable  where  the  common  eooneil  liaiai 
the    authority    originally    to    mako    flw 

snn  V.  m. 


DETROIT  UNITED  RAILWAT  t.  DETROIT. 


gnat  whieh  the  court  held  the  eity  was 
fitopped  to  deny. 

Hagerstown  v.  Hagentown  R.  Co.  7 
AX.R.  1248,  note;  First  Nat.  Bank  t. 
Emmetsburg,  L.R.A.1915A,  994,  note; 
Parkersberg  v.  Brown,  106  U.  S.  487,  501, 
27  L.  ed.  238,  1  Sap.  Ct.  Rep.  442;  Dixon 
County  V.  Field,  111  U.  S.  83,  92,  28  L. 
ed.  360,  363,  4  Sup.  Ct.  Rep.  315;  Lake 
County  V.  Graham,  130  U.  S.  674,  683, 
32  L.  ed.  1065,  1068,  9  Sup.  Ct.  Rep. 
654;  Eddy  Valve  Co.  v.  Crown  Point, 
166  Ind.  613,  3  L.R.A.(N.S.)  689,  76 
N.  E.  536 ;  State  ex  rel.  St  Louis  Under- 
ground Service  Co.  v.  Murphy,  134  Mo. 
548,  34  L.R.A.  369,  56  Am.  St.  Rep.  515, 
81  8.  W.  784,  34  S.  W.  51,  35  S.  W. 
1132;  Cedar  Rapids  Water  Co.  v.  Cedar 
Eapids,  118  Iowa,  234,  91  N.  W.  1081. 

Where  a  vote  of  the  people  is  required 
aa  a  eondition  to  the  validity  of  a  grant, 
any  such  grant,  formal  or  informal,  with- 
out the  vote,  is  void,  and  no  estoppel  can 
be  raised  against  the  municipality,  either 
by  lapse  of  time  or  receipt  of  benefits,  or 
any  negotiation  whatsoever. 

iSagerman  v.  Hagerman,  19  N.  M.  118, 
L.R.A.1916A,  904,  141  Pac.  613;  Eaton 
▼.  Shiawassee  County,  134  C.  C.  A.  316, 
218  Fed.  588;  Salt  Creek  Twp.  v.  King 
Iron  Bridge  ft  Mfg.  Co.  51  Kan.  520,  33 
Pae.  303;  Wormstead  v.  Lynn,  184  Mass. 
«25,  68  N.  E.  841;  Daniels  v.  Long,  111 
Mich.  562,  69  N.  W.  1112;  Smith  v.  New- 
burgh,  77  N.  Y.  136;  Lynchberg  ft  D.  R. 
Co.  V.  Person  County,  109  N.  C.  159,  13 
8.  E.  783;  Defiance  v.  Defiance,  13-23 
Ohio  C.  C.  96;  State  v.  Pullman,  23 
Wash.  583,  83  Am.  St.  Rep.  836,  63  Pac. 
265;  First  Nat.  Bank  v.  Emmetsburg, 
L.R.A.1915A,  p.  998,  note. 

The  railway  company  took  no  action  ex- 
cept with  eyes  wide  open,  and  did  noth- 
ing on  the  faith  of  any  action  or  rep- 
resentation of  the  people. 

Crane  v.  Reeder,  25  Mich.  303 ;  Fletch- 
cr  V.  Aldrich,  81  Mich.  186,  45  N.  W. 
641;  2  Pom.  Eq.  4th  ed.  §  805. 

The  right  claimed  by  the  appellant 
here  is  itself  a  franchise,  and  it,  beyond 
any  dispute,  is  not  a  franchise  revocable 
at  will.  Therefore,  it  conflicts  with  the 
plain  constitutional  provision. 

Greenwood  v.  Union  Freight  R.  Co. 
106  U.  S.  13,  26  L.  ed.  961;  Newport  ft 
C.  Bridge  Co.  v.  United  States,  105  U.  S. 
470,  26  L.  ed.  1143;  Hamilton  Gaslight 
ft  Coke  Co.  V.  Hamilton,  146  U.  S.  258, 
36  L.  ed.  963, 13  Sup.  Ct.  Rep.  90 ;  Calder 
V.  Michigan,  218  U.  S.  591,  54  L.  ed.  1163, 
31  Sap.  Ct.  Rep.  122;  Peck  v.  Detroit 
United  R.  Co.  180  Mich.  347,  146  N.  W. 
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AU  that  is  necessary  to  be  put  upon 
the  ballot  is  a  dear  identification  of  the 
proposed  law  or  ordinance  to  be  voted 
upon,  and  sufficient  to  show  its  character 
and  purpose. 

State  ex  rel.  Thompson  v.  Winnett,  78 
Neb.  379,  10  L.R.A.(N.S.).  149,  UO  N. 
W.  1113,  15  Ann.  Cas.  781;  Kieman  v. 
Portland,  67  Or.  454,  37  L.R.A.(N.S.) 
332,  111  Pac.  379,  112  Pac.  402;  State 
ex  rel.  Wiesenthal  v.  Denny,  4  Wash.  135, 
16  L.R.A.  214,  29  Pac.  991;  State  v. 
Langworthy,  55  Or.  303,  104  Pac.  424, 
106  Pac.  336;  Ahrens  v.  Louisville,  186 
Ky.  579,  217  S.  W.  907;  Burton  v.  De- 
troit, 190  Mich.  203,  156  N.  W.  453. 

A  construction  of  the  ordinance  or  prop- 
osition can  reach  no  other  result  than 
that  a  plan  of  acquisition  is  contemplated. 
The  word  ''acquire,"  as  thus  used,  com- 
prehends the  right  to  both  purchase  and 
eonstruct,  either  or  both. 

Clark  V.  Los  Angeles,  160  Cal.  48,  116 
Pac  722;  Anchor  Invest.  Co.  v.  Columbia 
Electric  Co.  61  Minn.  510,  63  N.  W.  1109. 

The  course  taken  was  lawful  and  com- 
petent. 

Sioux  Falls  v.  Farmers'  Loan  &  T.  Co. 
69  C.  C.  A.  373,  136  Fed.  732 ;  State  ex 
rel.  Canton  v.  Allen,  178  Mo.  555,  77  S. 
W.  868;  State  ex  rel.  School  Dist.  v.  Gor- 
don,  223  Mo.  1,  2,  122  S.  W.  1008;  Clark 
V.  Manhattan  Beach,  175  Cal.  637,  1 
A.L.R.  1534,  166  Pac.  806;  Oakland  v. 
Thompson,  151  Cal.  576,  91  Pac.  387; 
Thompson  Houston  Electric  Co.  v.  New- 
ton, 42  Fed.  727. 

Courts  will  not  and  cannot  determine 
what  motives  or  reasons  influenced  voters 
in  voting  as  they  did,  or  upon  what  in- 
formation or  arguments  they  acted. 

Angle  V.  Chicago,  St.  P.  M.  &  0.  R. 
Co.  151  U.  S.  1,  18,  19,  38  L.  ed.  55,  64, 
65,  14  Sup.  Ct.  Rep.  240;  New  Orleans 
V.  Warner,  175  U.  S.  120,  44  L.  ed.  96, 
20  Sup.  Ct.  Rep.  44;  McCray  v.  United 
States,  195  U.  S.  37,  54-56,  49  L.  ed.  95, 
96,  24  Sup.  Ct.  Rep.  769,  1  Ann.  Cas. 
561;  Chesapeake  &  P.  Teleph.  Co.  v. 
Manning,  186  U.  S.  245,  46  L  ed.  1147, 
22  Sup.  Ct.  Rep.  881;  People  v.  Gardner, 
143  Mich.  104,  106  N.  W.  541;  Soon  Hing 
V.  Crowley,  113  U.  S.  710,  28  L.  ed.  1147, 
5  Sup.  Ct.  Rep.  730;  People  ex  rel.  Ellis 
V.  Calder,  153  Mich.  724,  126  Am.  St. 
Rep.  550,  117  N.  W.  314;  Allen  v.  State, 
14  Ariz.  458,  44  L.R.A.(N.S.)  469,  130 
Pac.  1114;  Epping  v.  Columbus,  117  Ga. 
263,  43  S.  E.  803;  United  Stotes  v.  Des 
Moines  Nav.  &  R.  Co.  142  ,U.  S.  544, 
545,  35  L.  ed.  1110, 12  Sup.  Ct.  Rep.  308 ; 
State  ez  rel.  School  Dist.  v.  Gordon,  223 
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Mo.  23,  122  S.  W.  1008;  Epping  v. 
Colnmbus,  117  Ga.  285,  43  S.  E.  803. 

No  estimate  of  cost  was  required  to  go 
with  the  submission;  an  election  is  not 
invalid  because  cost  will  prove  (as  al- 
leged in  bill)  greater  than  the  amount 
voted. 

Wheeler  v.  Denver,  145  C.  C.  A.  196, 
231  Fed.  8,  appeal  dismissed  in  245  U. 
S.  626,  62  L.  ed.  518,  38  Sup.  Ct.  Rep. 
10;  People  ex  rel.  Murphy  v.  Kelley,  76 
N.  Y.  494;  Chostkov  v.  Pittsburgh,  177 
Fed.  936;  Maxcy  v.  Oshkosh,  144  Wis. 
238,  31  L.R.A.(N.S.)  799,  128  N.  W. 
899. 

Mr.  Justice  Day  delivered  the  opinion 
of  the  court: 

The  appellant,  plaintiff  below,  sets 
forth  in  its  bill  that  it  is  the  owner  of  a 
system  of  street  railways  in  the  city  of 
Detroit,  and  suburban  lines  running  from 
said  city.  The  suit  was  brought  in  the 
district  court,  to  enjoin  the  city  of  Detroit 
and  the  other  defendants,  municipal  offi- 
cials, from  acquiring  or  constructing  a 
system  of  street  railways,  which  had  been 
provided  for  by  an  ordinance  of  the  city, 
with  an  issue  of  $15,000,000  of  its  bonds 
for  that  purpose,  and  approved  by  the 
requisite  majority  at  a  municipal  elec- 
tion. 

The  grounds  of  relief,  briefly  stated, 
are:  That  establishment  of  the  system 
and  the  issue  of  the  bonds  should  be  en- 
joined at  the  instance  of  the  plaintiff, 
because  the  ordinance  was  not  legally 
adopted  by  the  voters  of  the  city  of  De- 
troit, and,  if  carried  into  effect,  as  pro- 
posed, and  by  the  methods  which  brought 
about  its  adoption,  a  deprivation  of  plain- 
tiff's property  rights  without  due  process 
of  law,  in  violation  of  the  14th  Amend- 
ment to  the  Constitution  of  the  United 
States,  would  result. 

The  district  court  maintained  the  juris- 
diction upon  the  Federal  ground  alleged, 
and  dismissed  the  bill  upon  motion  in  the 
nature  of  a  demurrer.  The  case  is  brourfit 
to  this  court  by  direct  appeal  because?  of 
the  constitutional  question  involved. 

The  bill  is  very  voluminous,  and 
abounds  in  argumentative  statements  at- 
tacking the  passage  of  the  ordinance,  and 
the  good  faith  of  the  officials  concerned 
in  bringing  about  its  enactment.  Among 
the  streets  proposed  to  be  occupied  by  the 
eity  are  those  upon  which  it  is  alleged  the 
trackao^e  and  property  rights  of  the  com- 
plainants are  [174]  sought  to  be  ac- 
quired, and  upon  which  the  franchise 
grants  of  ^he  street  railway  company 
have  expired. 

This  court  in  Detroit  United  R.  Co.  v. 
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Detroit,  229  U.  S.  39,  57  L.  ed.  1056,  38 
Sup.  Ct.  Rep.  697,  afftrming  the  judg* 
ment  of  the  supreme  court  of  Michigan 
in  the  same  case  (172  Mich.  136,  137  N. 
W.  645),  held  that  where  a  street  railwaj 
company,  operating  in  the  streets  of  the 
city  under  a  franchise  granted  for  a 
deflnite  period,  has  enjoyed  the  full  temi 
of  the  grant,  tlie  municipality  may,  upon 
failure  of  renewal  of  the  grant,  recioire 
the  company,  within  a  reasonable  time,  to 
remove  its  tracks  and  other  property  from 
the  streets,  without  impairing  any  con- 
tractual obligations  protected  by  the  Fed- 
eral Constitution,  or  depriving  the  street 
railway  company  of  its  property  without 
due  process  of  law.  We  see  no  occasion 
to  depart  from  the  principles  announced 
in  that  case.  The  decree  is  in  the  record, 
and,  so  far  as  anything  appears,  is  etiU 
in  full  force  and  effect.  If  the  courts  of 
Michigan  shall  see  fit  to  carry  it  into  exe- 
cution, we  find  nothing  in  the  Federal 
Constitution  which  would  make  its  en- 
forcement a  deprivation  of  due  proceai 
of  law. 

The  railway  company  claims  to  have 
acquired  property  rights  in  the  streets  of 
the  city,  upon  which  its  franchises  have 
expired,  by  reason  of  matters  set  out  in 
the  bill  and  supported  in  the  arg^ument 
submitted  by  the  appellant.  Reference  is 
made  to  certain  so-called  day-to-day  ar- 
rangements, by  which  continued  operation 
was  permitted  notwithstanding  the  expira- 
tion of  franchise  rights.  But  an  exami- 
nation shows  that  construction  and  opera- 
tion under  such  agreements  gave  the  rail- 
way company  no  extended  franchises  in 
the  streets,  because  it  was  expressly  pro- 
vided that  the  permits  granted  might  be 
revoked,  and  that  action  under  the  day- 
to-day  agreement  should  not  waive  the 
rights  of  either  party. 

Rights  to  remain  in  the  streets  are  alao 
claimed  under  the  so-called  Kronk  Ordi- 
nance, which  was  before  this  court  in  De- 
troit United  R.  Co.  v.  Detroit,  248  U.  S, 
429,  63  L.  ed.  341,  P.U.R.1919A,  929,  39 
Sup.  Ct.  Rep.  151,  [175]  in  which  this 
court,  while  reaffirming  the  principles  laid 
down  in  Detroit  United  R.  Co.  v.  Detroit 
229  U.  S.,  supra,  found  that  the  city  had 
not;  up  to  that  time,  availed  itself  of  the 
right  to  compel  the  removal  of  the  tracks 
in  streets  where  the  company  had  no  fran- 
chise, but  had  passed  an  ordinance  look- 
ing to  the  continued  operation  by  the 
company  of  the  street  railway  syjtexn  for 
a  limited  period;  and  that,  while  it  acted 
under  this  ordinance,  there  was  the  eqniv* 
alent  of  a  grant  to  operate  daring  the 
life  of  the  ordinance,  entitling  the  com- 
pany to  a  fair  return;  that  the  ordl- 
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BaDce,  by  its  express  teimsi  provided 
for  its  amendment  or  repeal,  and,  that 
unless  amended  or  repealed,  it  should  re- 
main in  force  for  the  period  of  one  year. 
We  do  not  perceive  how  that  ordinance 
can  now  give  rights  to  the  company  in  the 
streets  where  the  franchises  have  expired. 

The  chancery  suit  brought  in  the  Wayne 
county  circuit  court  in  the  name  of  the 
city  of  Detroit,  in  which  a  decree  was 
granted,  is  also  set  up.  An  examination 
of  that  decree,  which  is  attached  to  the 
bill,  satisfies  us  that  it  was  intended  only 
to  provide  a  temporary  arrangement  by 
which  cars  might  be  operated  on  the  street 
railway  system  of  the  complainant.  It 
is  expressly  stated  in  the  decree  that  it 
shall  not  affect  any  fundamental  rights 
of  the  parties  in  and  to  tfie  streets  of  the 
city  of  Detroit  as  they  at  that  time  ex- 
isted; the  intention  being  to  provide  for 
the  rate  of  fare  at  which  cars  should  be 
operated ;  the  decree  being  considered  only 
a  temporary  solution  of  the  problem  be- 
fore the  court. 

Allegations  are  made  which  are  sup- 
posed to  have  the  effect  of  estoppini?  the 
city  of  Detroit  from  denying  the  fran- 
chise rights  of  the  plaintiff  in  the  streets 
of  the  city  because  of  expenditures  of 
larcre  sums  of  money  with  the  knowledge 
and  acquiescence  of  the  city  authorities 
and  the  people  of  the  city  since  the  fran- 
chises have  expired. 

Under  the  Constitution  of  Michigan, 
§  25  (as  [176]  revised  1908),  it  is 
provided  that  no  citv  or  village  shall 
grant  any  public  utility  franchise  which 
is  not  subject  to  revocation  at  the 
will  of  the  city  or  village,  unless  such 
proposition  shall  first  have  the  affirma- 
tive vote  of  three  fifths  of  the  electors. 
This  phase  of  the  case  is  covered  in 
principle  by  our  decision  in  Denver  v. 
New  York  Trust  Co.  229  U.  S.  139, 
67  L.  ed.  1123,  33  Sup.  Ct.  Rep.  657, 
in  which  a  similar  provision  of  the  Col- 
orado Constitution  was  under  considera- 
tion, and  wherein  this  court,  in  speaking 
of  the  provision  of  the  Constitution  of 
Uie  state  of  Colorado,  said : 

''Besides,  article  20,  §  4,  of  the  state 
Constitution  then  in  force,  provided  that 
no  franchise  relating  to  the  streets  of  the 
city  should  be  granted  except  upon  a  vote 
of  the  electors,  and  article  9  of  the  city 
charter  then  in  force  made  a  like  vote  a 
prerequisite  to  the  acquisition  by  the  city 
of  any  public  utility.  So,  had  the  coun- 
cU  attempted  by  the  Ordinance  of  1907 
to  make  an  election  to  purchase  or  to  re- 
new, the  attempt  would  have  gone  for 
nothing." 

The  provision  of  the  Constitntioii  of 
M  Xi.  ed. 


Michigan,  in  force  when  the  ordinance 
here  in  controversy  was  pasaedi  neces- 
sarily prevents  acquiring  rights  by  estop- 
pel which  might  arise  were  the  franchise 
within  the  power  of  the  city  to  grant  In 
Denver  Union  Water  Co.  v.  Denver,  246 
U.  8.  178,  62  L.  ed.  649,  P.U.R.1918C, 
640,  38  Sup.  Ct.  Rep.  278,  the  provision 
of  the  Colorado  Constitution  was  not  con- 
sidered. Nor  in  Detroit  United  R.  Co.  v. 
Detroit,  248  U.  S.  429,  63  L.  ed.  341, 
P.U.R.1919A,  929,  39  Sup.  Ct.  Rep.  151, 
was  reference  made  to  the  like  provision 
of  the  Michigan  Constitution  now  relied 
upon. 

The  charge  is  made  at  length  in  the  bill 
that  the  city  officials,  by  means  of  the  pro- 
ceedings complained  of,  are  engaged  in  a 
scheme  designed  to  compel  the  company 
to  part  with  its  property  at  a  sum  much 
less  than  its  fair  value,  or  to  cease  to 
operate  in  the  streets  and  to  remove  its 
property  therefrom.  In  this  connection 
it  is  charged  that  the  real  purpose  is  to 
compel  the  sale  of  the  property  of  the 
street  railway  company  at  $40,000  per 
mile  of  track,  which  is  far  less  than  its 
actual  value.  The  giving  [177]  effect  to 
this  scheme,  it  is  averred,  would  work 
a  deprivation  of  constitutional  rights 
of  the  complainant,  in  violation  of  the 
14th  Amendment.  But,  if  the  city  has 
the  right  to  acquire  the  property  on 
the  best  terms  it  can  make  with  the 
company,  in  view  of  the  expiration  of 
the  franchises,  an  attempt  to  carry  out 
such  purpose  by  an  offer  to  buy  the 
property  at  much  less  than  its  value 
would  not  have  the  effect  to  deprive 
the  company  of  property  without  due 
process  of  law.  It  was  so  ruled  in 
Denver  v.  New  York  Trust  Co.  supra, 
in  that  case  this  court,  in  speaking  of  an 
alleged  attempt  of  the  city  to  acquire  the 
company's  plant  after  the  expiration  of 
its  franchise  for  much  less  than  its  fair 
value,  among  other  things,  said : 

"Whether  $7,000,000  is  an  adequate 
price  for  the  company's  plant,  and 
whether  its  value  will  be  ruinously  im- 
paired by  the  construction  of  a  municipal 
plant,  are  beside  the  question.  Being 
under  no  obligation  to  purchase,  the  .city 
is  free  to  name  its  own  terms,  and  the 
water  company  is  likewise  free  to  accept 
or  reject  them.  The  latter  is  under  no 
compulsion  other  than  such  as  inheres  in 
the  nature  of  its  property  or  arises  from 
a  proper  regard*  of  its  own  interests. 
That  the  city,  mindful  of  its  interests,  of- 
fered $7,000,000  for  the  water  company's 
plant,  when  it  coold  have  proceeded  to 
the  oonstmetion  of  a  new  plant  of  its 
own,  without  making  any  offsc  ^  ^y^ 
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eompany,  affords  no  gronnd  for  oompUint 
by  the  latter." 

Furthermore;  it  appears  that  under  the 
charter  of  the  city  of  Detroit,  notwith- 
standing the  alleged  attempt  to  procure 
the  property  of  the  complainant  at  much 
less  than  its  value^  no  such  purpose  could 
be  effected  by  purchase  without  approval 
of  the  electors  of  the  city.  Section  8  of 
the  charter  provides : 

''Any  contract  to  purchase  or  lease 
herein  contemplated,  or  any  plan  to  con- 
demn existing  street  railway  property 
shall  be  void  unless  approved  by  three 
fifths  of  the  electors  [178]  voting  there- 
on at  any  regular  or  special  election,  and 
upon  such  proposition  women  taxpayers 
having  the  qualiOcations  of  male  doctors 
shall  be  entitled  to  vote." 

No  such  contract  has  thus  far  been 
made,  and  there  is  nothing  in  the  ordi- 
nance attacked  which  undertakes  to  ac- 
quire the  property  of  the  complainant 
without  compliance  with  this  charter  pro- 
vision. 

The  bill  abounds  in  allegations  that  vot- 
ers were  misled  by  the  fraudulent  conduct 
of  the  officials  of  the  city  in  their  efforts 
to  procure  the  property  of  the  complain- 
ant at  less  than  its  value  by  misrepresent- 
in&:  in  a  circular,  and  otherwise,  the  pur- 
pose and  effect  of  the  vote  to  be  taken 
upon  the  question  of  acquiring  a  munici- 
pal system  of  transportation.  We  think 
that  the  court  below  correctly  held  that 
the  motives  of  the  officials,  and  of  the  elec- 
tors acting  upon  the  proposal,  are  not 
proper  subjects  of  judicial  inquiry  in  an 
action  like  this  so  long  as  the  means 
adopted  for  siibmission  of  the  question  to 
the  people  conformed  to  the  requirements 
of  the  law.  The  principle  has  been  de- 
clared bv  this  court.  Angle  v.  Chicago, 
St  P.  M.  &  0.  R.  Co.  151  U.  S.  1,  18, 
38  L.  ed.  55,  64,  14  Sup.  Ct.  Rep.  240; 
Soon  Hing  v.  Crowley,  113  U.  S.  703. 
710,  28  L.  ed.  1145,  1147,  5  Sup.  Ct.  Rep. 
730.  This  feature  of  the  bill  is  an  at- 
tempt to  inquire  in  a  collateral  way  into 
the  validity  of  an  election  which  was  held 
without  steps  being  taken  to  enjoin,  and 
which  was  vigorously  contested  to  a  final 
result. 

The  charter  of  the  city  of  Detroit  gave 
ample  power  to  the  city  to  acquire,  con- 
struct, own,  maintain,  and  operate  a 
street  railway  system  on  the  streets  of 
the  city  within  a  distance  of  10  miles 
from  any  portion  of  its  corporate  limits 
that  the  public  convenience  may  require. 
Charter  of  Detroit,  1918,  §  1,  chap.  13. 
Section  6  of  the  charter  makes  it  the  duty 
of  the  board  of  street  nulwaT  eommis- 
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acquire,  and  oonstmct,  own,  and  operate 
a  system  of  street  railways  in  and  for 
the  city,  and  as  soon  as  possible  [1791 
to  make  the  ^  system  exclusive.  Sec^on  7 
gives  the  boaj*d  power  to  purchase,  or 
lease,  or  by  appropriate  proceedings  to 
acquire,  any  part  of  the  existing  street 
railway  property  in  the  city,  and  to  make 
the  necessary  purchases  for  that  purpose. 
Section  9  gives  authority  to  issue  bonds 
of  the  city. 

Under  the  authority  of  the  charter,  the 
ordinance  in  question  was  passed.  It 
directs  the  board  of  street  railway  com- 
missioners to  acquire,  own,  maintain,  and 
operate  a  street  railway  system.  It  r^ 
quires  that  the  proposition  to  acquire^ 
owni./m^tain  the  system  and  to  issue 
bonds  shall  be  submitted  to  a  voto  at  a 
special  election.  It  is  contended,  however, 
that  the  proposal  submitted  did  not  con- 
form to  the  requirements  of  the  ordi- 
oance. 

We  agree  with  the  district  court  that 
the  form  of  submission  of  the  question 
was  in  substantial  compliance  with  the 
law. 

As  to  allegations  of  fraudulent  and  im- 
proper conduct  of  the  common  council  in 
giving  the  electors  information  in  ad- 
vance of  the  election  which  pusled  them, 
the  contention  is  that  a  sample  ballot  sent 
out  to  the  electors  did  not  definitely  show 
the  purpose  to  construct  street  railway 
lines  where  trackage  already  existed,  and 
that  the  voters  of  the  city  were  misled 
into  believing  that  there  was  an  intention 
not  to  construct  the  street  railway  lines 
where  the  same  already  existed,  but  to 
purchase  at  an  estimated  cost  of  $40,000 
per  mile.  But  we  are  of  opinion  that  this 
so-called  official  information,  no  eon^ 
plaint  being  made  of  it  before  the  elee- 
tion,  cannot  vitiate  the  election  when  the 
same  was  had  upon  a  submission,  within 
the  authority  of  the  city  under  its  char- 
ter, and  the  ordinance  passed  in  the  form 
shown.  Moreover,  as  we  have  already 
pointed  out,  this  ordinance  does  not  pro- 
vide for  acquisition  at  $40,000  per  mile; 
nor  can  any  purchase  be  made  except  \a 
contract  approved  by  the  electors,  [IMj 
as  provided  by  §  8  of  the  charter.  Wbm 
considerations  are  urged,  based  upon  lack 
of  authority  in  the  city,  which  we  have  ex- 
amined and  deem  it  unnecessary  to  die> 
cuss. 

We  find  nothing  in  the  allegationa  el 
this  bin  esteblishing  that  the  city  of  De- 
troit, in  proceeding  by  its  of&cialB  in  the 
manner  alleged,  luis  done  things  whiA 
are  subversive  of  the  ri^ts  of  the  eit9 
to  esteblish  its  own  mumcipal  qnrtem  el 
street  railways  and  to  issue  bonds  for  tfiiA 

%%%  ir.  1. 
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pur})ose,  or  which  would  amount  to  dep- 
rivation of  rights  secured  to  the  plain- 
iLff  by  the  14th  Amendment  to  the  Federal 
Constitution. 

It  follows  that  the  decree  of  the  Dis- 
trict Courty  dismissing  the  bill,  must  be 
affirmed. 


CHARLES  E.  SMITH,  Appt., 

V. 

KANSAS   CITY  TITLE  &  TRUST   COM- 
PANY  et  al.,  Appellees. 

(See  S.  C.  Reporter's  ed.  180-215.) 

Federal  courts  —  jurisdiction  —  case 
arising  under  Federal  Constitution 
or  laws. 

1.  Where  it  appears  from  the  bill  or 
statement  of  the  plaintifT  that  the  right  to 
relief  depends  upon  the  construction  or  ap- 
plication of  the  Constitution  or  laws  of  the 
United  States,  and  that  such  Federal  claim 
U  not  merely  colorable,  and  rests  upon  a 
reasonable  foundation,  a  Federal  district 
court  has  jurisdiction  under  Judicial  Code, 
I  24,  without  diversity  of  citizenship. 
[For   other   cat^s,   see   Courts,    V.   c,   2,  a,  in 

Digest  Sup.  Ct.  1008.J 

Federal  courts  —  Jurisdiction  —  case 
arising  under  Federal  Constitution  or 
laws  -*  direct  appeal  from  district 
court. 

2.  A  bill  filed  by  a  stockholder  to  en- 
join the  corporation  from  investing  the 
funds  of  such  corporation  in  farm  loan 
bonds  issued  under  the  authority  of  the 
Federal  Farm  Loan  Act  of  July  17,  1916, 
aa  amended  by  the  Act  of  January  18, 
1018,  on  the  ground  that  these  acts  were 
beyond  the  constitutional  power  of  Con- 
gress, and  that  the  securities  issued  there- 
under were  consequently  of  no  validity,  sets 
forth  a  cause'  of  action  arising  under  the 
Federal  Constitution  or  laws  of  which  a 
Federal  district  court  has  jurisdiction  under 
Judicial  Code,  §  24,  without  diversity  of 
citizenship,  and  from  the  decree  of  the  dis- 
trict court  dismissing  the  bill  a  direct  ap- 
peal lies  to  the  Federal  Supreme  Court. 
(For  other  cases,  see  Courts,  V.  c,  2,  a :  Ap- 
peal, 938-989.  in  Digest  Sup.  Ct.  1908.] 

ConsUtntlonal  law  —  power  of  Congress 
—  extent  of  exercise. 

3.  The  existence  of  congressional  power 
under  the  Federal  Constitution  is  not  de- 
termined by  the  extent  of  the  exercise  of 
the  authority  conferred  under  it. 

(For  other  cases,  see  CoDstltutlonal  Law,  II.  a, 
in  XHgest  Sup.  Ct.  1908.] 

Kote. — On  direct  review  in  Federal 
Sarpeme  Court  of  judgmeuts  of  district 
or  circuit  courts — see  notes  to  IGwin  v. 
United  States,  46  L.  ed.  U.  S.  741 ;  B. 
Altman  &  Co.  v.  United  States,  56  L.  ed. 
U.  S.  894;  and  Berkman  v.  United  States, 
63  L.  ed.  U.  8.  877. 
•ft  Ii.  ed. 


Courts  —  relation  to  legialatlTe  depart- 
ment —  motive  of  Congress. 

4.  When  Confess  a^  within  the 
limits  of  its  constitutional  authority,  it  is 
not  the  province  of  the  judicial  branch  of 
the  government  to  question  its  motives. 
(For  other  cases,  see  Courts,  I.  e,  3,  a,  Id 
Digest  Sup.  Ct.  1908.] 

Banks  —  power  of  Congress  to  create 
~  Federal  land  banks  —  joint  stock 
land  banks. 

6.  The  creation  of  Federal  land  banks 
and  joint  stock  land  banks  by  the  Federal 
Farm  Loan  Act  of  July  17,  1916,  as  amend- 
ed by  the  Act  of  January  18,  1918,  and 
the  grant  of  authority  to  them  to  act  for 
the  government  as  depositaries  of  public 
moneys  and  purchasers  of  government 
bonds,  brings  tliem  within  the  creative 
power  of  Congress  although  they  may  be 
Intended,  in  connection  with  other  privileges 
and  duties,  to  facilitate  the  making  of  loans 
upon  farm  security  at  low  rates  of  interest. 
[For  other  cases,  see  Banks,  III.;  IV.  a,  la 
Digest  Sup.  Ct.  1008.] 

Taxes  «-  exemptions  —  power  of  Con- 
gress —  farm  loan  bonds. 

6.  Federal  land  banks  and  joint  stock 
land  banks,  having  been  created  by  Congress 
in  the  exercise  of  its  legitimate  authority 
by  the  Federal  Farm  Loan  Act  of  July  17, 
1016,  as  amended  by  the  Act  of  January 
18,  1018,  the  power  to  make  the  farm  loan 
bonds  issued  by  them  under  the  authority 
of  those  acts  on  the  security  of  farm  mort- 
gages and  notes  exempt  as  to  principal  and 
interest  from  Federal,  ptate,  municipal,  and 
local  taxation,  necessarily  follows. 
[For  other  cases,  see  Taxes,  I.  c,  2,  In  Digest 
Sup.  Ct.  1008.] 

[No.  109.1 

Argued  January  6,  7,  and  8,  1020.  Restored 
to  docket  for  reargumcnt,  April  26,  1020. 
Reargued  October  14  and  15,  1020.  De- 
cided February  28,   1921. 

APPEAL  from  the  District  Court  of 
the  United  States  for  the  Western 
District  of  Missouri  to  review  a  decree 
which  dismissed  the  bill  in  a  suit  by  a 
stockholder  to  enjoin  the  corporation 
from  investing  the  funds  of  the  corpora- 
tion in  Federal  farm  loan  bonds.  Af- 
''  firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  William  Marshall  Bnllitt  and 
Frank  Hagennan  argued  the  cause  and 
filed  a  brief  for  appellant: 

There  not  having  been,  expressly  or  by 
fair  implication,  surrendered  by  the  Con- 
stitution to  Congress  the  power  to  create 
land  and  joint  stock  banks,  such  power 
must  be  deemed  not  to  have  been  in  it, 
but  reserved  to  the  states  or  to  the  people. 

United  States  v.  Harris,  106  U.  S.  629, 
630,  636,  27  L.  ed.  290-292,  1  Sup.  Ct. 
Hep.  601:  Collector  v.  Day  (BufM^^ 

87  ^'V'^ 


SUPREME  COURT  OF  THE  UNITED  STATES. 


Oct. 


▼.  Day)  11  WaU.  113,  124,  20  L.  ed.  122, 
125;  M'Cnlloch  v.  Maryland,  4  Wheat. 
316,  4  L.  ed.  579;  Osbom  v.  Bank  of 
United  States,  9  Wheat.  738,  6  L.  ed. 
a04;  Fanners'  &  M.  Nat.  Bank  v.  Dear- 
ing,  91  U.  S.  29,  23  L.  ed.  196;  First 
Nat.  Bank  v.  FeUows,  244  U.  S.  416,  61 
L.  ed.  1233,  L.R.A.1918C,  283,  37  Sup. 
Ct  Rep.  734,  Ann.  Cas.  1918D,  1169; 
Hammer  v.  Dagenhart,  247  U.  S.  251, 
62  L.  ed.  1101,  3  A.L.R.  649,  38  Sup.  Ct. 
Rep.  529,  Ann.  Cas.  1918E,  724;  Chis- 
hohn  V.  Georgia,  2  Dall.  419,  435, 1  L.  ed. 
440,  447;  Martin  v.  Hunter,  1  Wheat. 
304,  325,  4  L.  ed.  97,  102;  Dobbins  v. 
Erie  County,  16  Pet.  435,  10  L.  ed.  1022; 
Ableman  v.  Booth,  21  How.  506,  521, 
16  L.  ed.  169,  175;  License  Tax  Cases, 
5  WaD.  462,  470,  18  L.  ed.  497,  500; 
Slaughter-House  Cases,  16  Wall.  36,  62, 
21  L.  ed.  394,  404;  United  States  v. 
Cruikshank,  92  U.  S.  542,  549,  23  L.  ed. 
588,  590;  Claflin  v.  Houseman,  93  U.  S. 
130,  136,  137,  23  L.  ed.  833,  838;  Leisy 
V.  Hardin,  135  U.  S.  100,  127,  34  L.  ed. 
128,  138,  3  Inters.  Com.  Rep.  36,  10  Sup. 
Ct.  Rep.  681;  Cooley,  Const.  Ldm.  7th 
ed.  831;  Farmers'  &  M.  Sav.  Bank  v. 
Minnesota,  232  U.  S.  516,  521,  58  L.  ed. 
706,  709,  34  Sup.  Ct.  Rep.  354;  Kansas 
V.  Colorado,  206  U.  S.  46,  87,  91,  51 
L.  ed.  956,  970,  972,  27  Sup.  Ct.  Rep. 
655. 

Debates  and  committee  reports  may  be 
resorted  to,  not  to  vary,  limit,  or  broaden 
the  construction  of  the  language,  but  to 
advise  the  court  of  the  intention  of  Con- 
gress, in  order  that  such  intention  shall 
indicate  the  scope  and  purpose  of  the 
act  and  the  subject  sought  to  be  dealt 
with. 

United  States  v.  St.  Paul,  M.  &  M.  R. 
Co.  247  U.  S.  310,  318,  62  L.  ed.  1130, 
1134,  38  Sup.  Ct.  Rep.  525;  McLean  v. 
United  States,  226  U.  S.  374,  380,  57  L. 
ed.  260,  263,  33  Sup.  Ct.  Rep.  122; 
Standard  Oil  Co.  v.  United  States,  221 
U.  S.  1,  50,  55  L.  ed.  6i9,  641,  34  L.R.A. 
(N.S.)  834,  31  Sup.  Ct.  Rep.  502,  Ann. 
Cas.  1912D,  734. 

The  act  cannot,  as  contended  by  ex- 
Secretaiy  McAdoo  and  ex-Attorney  Gen- 
eral Wickersham,  be  sustained  on  the 
theory  of  the  joint  stock  banks,  that  it 
was  an  exercise  of  the  power  to  estal^ish 
agencies  to  perform  necessary  and  essen- 
tial governmental  functions. 

South  Carolina  v.  United  States,  199 
U.  S.  437,  60  L.  ed.  261,  26  Sup.  Ct. 
Rep.  no,  4  Ann.  Cas.  737;  Baltimore 
Shipboild^  &  Dry  Dock  Co.  v.  Balti- 
more, 195  U.  S.  375,  382,  47  L.  ed.  242, 
J!M  25  Bun.  Ct.  Bcp.  50;  Seeond  Emr 


ployers'  Liability  Cases  (Mondou  v.  New 
York,  N.  H.  &  H.  R.  Co.)  223  U.  S.  1, 
56  L.  ed.  327,  38  L.R.A.(N.S.)  44,  32 
Sup.  Ct.  Rep.  169,  1  N.  C.  C.  A.  875; 
M'Culloch  v.  Maryland,  4  Wheat.  316, 
4  L.  ed.  579;  Osbom  v.  Bank  of  United 
States,  9  Wheat.  738,  863,  6  L.  ed.  20^ 
234;  Farmers'  &  M.  Nat.  Bank  v.  Dear- 
ing,  91  U.  S.  29,  33,  23  L.  ed.  196,  198; 
First  Nat.  Bank  v.  Fellows,  244  U.  S. 
416,  425,  61  L.  ed.  1233,  1239,  L.R.A. 
1918C,  283,  37  Sup.  Ct.  Rep.  734,  Ann. 
Cas.  1918D,  1169;  Beveridge's  Life  of 
John  Aiarshall,  vol.  4,  pp.  171,  176,  195; 
Holdsworth  &  Dewey's  First  &  Second 
Banks  of  the  United  States;  McMaster, 
History  of  the  People  of  the  United 
States,  vol.  2,  p.  29;  Id.  vol.  4,  pp.  280 
et  seq.;  especially  pp.  300-318;  Hamil- 
ton's Report  on  a  National  Bank;  Lin- 
coln's Veto  Message  of  June  23,  1862, 
Six  Messages  &  Papers  of  the  Presidents, 
pp.  87,  88;  Lincoln's  Second  Annual  Mes- 
sage, Dec.  1,  1862;  id.  pp.  126,  129,  130; 
Rhodes,  History  of  the  United  States, 
vol.  4,  pp.  237-239;  Noyes,  History  of 
National  Banking  Currency,  p.  41 ;  Davis, 
Origin  of  National  Bkg.  System,  pp.  79, 
80,  89,  106,  109 ;  Veazie  Bank  v.  Fenno,  8 
Wall.  533,  536,  548,  19  L.  ed.  482,  484, 
487;  3  Enc.  U.  S.  Sup.  Ct.  Rep.  pp.  5-7; 
Bank  for  Savings  v.  Collector  (Bank  for 
Savings  V.  Field)  3  Wall.  495,  512,  18 
L.  ed.  207,  211;  Oulton  v.  German  Sav. 
&  L.  Soc.  17  WaU.  109,  21  L.  ed.  618; 
Warren  v.  Shook,  91  U.  S.  704,  23  L. 
ed.  421;  Selden  v.  Equitable  Trust  Co. 
94  U.  S.  419,  24  L.  ed.  249;  Knicker- 
bocker  L.  Ins.  Co.  v.  Pendleton,  115  U.  S. 
339,  29  L.  ed:  432,  6  Sup.  Ct.  Rep.  74; 
Mercantile  Nat.  Bank  v.  New  York,  121 
U.  S.  138,  156,  30  L.  ed.  895,  902,  7 
Sup.  Ct.  Rep.  826;  Guthrie  v.  Harknesa, 
199  U.  S.  148,  157,  50  L.  ed.  130,  133, 
26  Sup.  Ct.  Rep.  4,  4  Ann.  Cas.  433; 
State  V.  Reid,  125  Mo.  43,  28  S.  W.  172; 
Jenkins  v.  Neff,  186  U.  S.  230,  46  L. 
ed.  1140,  22  Sup.  Ct.  Rep.  905;  Weill, 
F.  &  Co.  V.  Northern  P.  K.  Co.  23  Fed. 
469;  State  v.  Louisiana  Sav.  Co.  12  La. 
Ann.  5()8;  New  York  Loan  &  T.  Co.  v. 
Helmer,  77  N.  Y.  64;  Pratt  v.  Short, 
79  N.  Y.  437,  35  Am.  Rep.  531;  People 
ex  rel.  Attv.-Gen.  v.  River  Raisin  &  L. 
E.  R.  Co.  12  Mich.  390,  86  Am.  Dee. 
64;  State  v.  Granville  Alexandrian  Soe. 
11  Ohio,  1;  State  v.  Stebbins,  1  Stew. 
299;  State  ex  rel.  Crow  v.  Lincoln  Trust 
Co.  144  Mo.  562,  46  S.  W.  593;  lUinoia 
Trust  &  Sav.  Bank  v.  Arkansas  Ci^» 
34  L.R.A.  518,  22  C.  C.  A.  171,  40  D. 
8.  App.  257,  76  Fed.  271,  22  C.  C.  A. 
171;  Bank  of  United  States  v.  PlaQteii^ 
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Bank,  9  Wheat.  904,  907,  908,  6  L.  ed. 
244,  245;  Flint  v.  Stone  Tracy  Co.  220 
U.  S.  107,  172,  55  L.  ed.  389,  421,  31 
Snp.  Ct.  Rep.  342,  Ann.  Gas.  1912B, 
1312;  Western  U.  Teleg.  Co.  v.  Kansas, 
216  U.  S.  1,  27,  54  L.  ed.  355,  366,  30 
Sup.  Ct.  Rep.  190;  Mugler  v.  Kansas, 
123  U.  S.  623,  659,  31  L.  ed.  205,  210,  8 
Sap.  Ct.  Rep.  273;  Henderson  v.  New 
York  (Henderson  v.  Wickham)  92  U.  S. 

259,  268,  23  L.  ed..  543,  547;  Robbins  v. 
Taxing  Dist.  120  U.  S.  489,  30  L.  ed. 
694,  697,  1  Inters.  Com.  Rep.  45,  7  Sup. 
Ct.  Rep.  592;  Smith  v.  St.  Louis  &  S. 
W.  R.  Co.  181 4J.  S.  247,  257,  45  L.  ed. 
847,  851,  21  Sup.  Ct.  Rep.  603;  Stockard 
V.  Morgan,  185  U.  S.  27,  36,  46  L.  ed. 
785,  794,  22  Sup.  Ct.  Rep.  576;  Reid  v. 
Colorado,  187  U.  S.  137,  151,  47  L.  cd. 
108,  115,  23  Sup.  Ct.  Rep.  92,  12  Am. 
Crim.  Rep.  506;  Galveston,  H.  &  S.  A. 
R.  Co.  V.  Texas,  210  U.  S.  217,  227,  52 
L.  ed.  1031,  1037,  28  Sup.  Ct.  Rep.  638; 
St.  Louis  Southwestern  R.  Co.  v.  Arkan- 
sas, 235  U.  S.  350,  363,  59  L.  ed.  265, 
271,  35  Sup.  Ct.  Rep.  99 ;  Mountain  Tim- 
ber Co.  V.  Washington,  243  U.  S.  219, 
237,  61  L.  ed.  685,  696,  37  Sup.  Ct.  Rep. 

260,  Ann.  Cas.  1917D,  642,  13  N.  C.  C. 
A.  927,  119  Atlantic  Monthly,  222,  231. 

The  passage  of  the  act  cannot,  as  con- 
tended for  by  the  land  banks,  through  ex- 
Justice  Hughes,  be  sustained  as  an  ex- 
ercise of  the  power  to  appropriate  the 
public  money  for  public  purposes. 

Kansas  v.  Colorado,  206  U.  S.  46,  51 
li.  ed.  956,  27  Sup.  Ct.  Rep.  655;  Osbom 
^.  Bank  of  United  States,  9  Wheat.  739, 
«59,  6  L.  ed.  204,  233;  M'Culloch  v. 
Ifaryland,  4  Wheat.  316,  423,  4  L.  ed. 
579,  605;  First  Nat.  Bank  -v.  Fellows, 
244  U.  S.  416,  61  L.  ed.  1233,  L.R.A. 
1918C,  283,  37  Sup.  Ct.  Rep.  734,  Ann. 
Cas.  1918D,  1169;  10  Lawyer  &  Banker 
^  Southern  Bench  &  Bar,  Oct.  1917,  p. 
"402;  United  States  ex  rel.  Atty.-Qen.  v. 
l>elaware  &  H.  Co.  213  U.  S.  366,  414, 
eS  L.  ed.  836,  851,  29  Sup.  Ct.  Rep.  527; 
federalist.  No.  41;  Jefferson's  Letter  ^to 
Gallatin,  June  16,  1817;  Madison's  Veto 
of  Bonus  Bill,  March  3,  1817;  Monroe's 
Yeto  of  Cumberland  Road  Bill,  May  4, 
1822;  Madison's  Letter  to  Stevenson, 
Nov.  17,  1830;  3  Farrand's  Records  of 
Federal  Convention,  483;  Story,  Const.  §§ 
907-930;  1  Willoughby,  Const.  §  22;  1 
Tucker,  Const.  §§  222,  223 ;  1  Hare,  Am. 
Const.  Law,  241-250;  1  Watson,  Const. 
308;  Van  Brocklin  v.  Tennessee  (Van 
Brocklin  v.  Anderson)  117  U.  S.  151, 
158,  29  L.  ed.  845,  847,  6  Sup.  Ct.  Rep. 
870;  2  Monroe,  Messages  &  Papers  of 

Pkeridenty  p.  167. 
•S  li.  ed. 


The  exemption  from  taxation  is  un- 
warranted. 

M'Culloch  V.  Maryland,  4  Wheat.  316, 

425,  4  L.  ed.  579,  606;  Lane  County  v. 

Oregon,  7  WaU.  71,  76,  77,  19  L.  ed.  101, 

104,  105;  Collector  v.  Day  (Buffington  v. 

Day)  11  Wall.  113,  123,  20  L.  ed.  122, 

125;  United  States  v.  Baltimore  &  0.  R. 

Co.  17  Wall.  322,  327,  21  L.  ed.  597,  599; 

Union  P.  R.  Co.  v.  Peniston,  18  Wall.  5, 

30,  21  L.  ed.  787,  791;  Dobbins  v.  Erie 

County,  16  Pet.  435,  447,  10  L.  ed.  1022, 

1026;  Van  Brocklin  v.  Tennessee   (Van 

Brocklin  v.   Anderson)    117  U.   S.  151, 

157,  29  L.  ed.  845,  847,  6  Sup.  Ct.  Rep. 

670;  Osbom  v.  Bank  of  United  States, 

9   Wheat.  738,  794,  795,  6  L.  ed.  204, 

217,  218;  Weston  v.  Charleston,  2  Pet. 

449,  7  L.  ed.  481 ;  Bank  of  New  York  v. 

New  York  County    (New  York  ex  rel. 

Bank  of  New  York  v.  New  York  County) 

7  Wall.  26,  19  L.  ed.  60;  Farmers'  &  M. 

Sav.  Bank  v.  Minnesota,  232  U.  S.  516, 

58  L.  ed.  706,  34  Sup.   Ct.  Rep.  354; 

Grether  v.  Wright,  23  C.  C.  A.  498,  43 

U.  S.  App.  770,  75  Fed.  742;  Choctaw, 

0.  &  G.  R.  Co.  v.  Harrison,  235  U.  S. 

292,  59  L.  ed.  234,  35  Sup.  Ct.  Rep.  27; 

WiUiams  v.  Talladega,  226  U.  S.  404,  418, 

419,  57  L.  ed.  275,  280,  281,  33  Sup.  Ct. 

Rep.  116;  California  v.  Central  P.  R.  Co. 

127  U.  S.  1,  32  L.  ed.  150,  2  Inters.  Com. 

Rep.  153,  8  Sup.  Ct.  Rep.  1073;  Owens- 

boro  Nat.  Bank  v.  Owensboro,  173  U.  S. 

664,  43  L.  ed.  850,  19  Sup.  Ct.  Rep.  537; 

Pollock  V.  Farmers'  Loan  &  T.  Co.  157 

U.  S.  429,  584,  39  L.  ed.  759,  821, 15  Sup. 

Ct.  Rep.  673;  Mercantile  Nat.  Bank  v. 

New  York,  121  U.  S.  138,  162,  30  L.  ed. 

895,  904,  7  Sup.  Ct.  Rep.  826;  Hibemia 

Sav.  &  L.  Soc.  v.  San  Francisco,  200  U. 

S.  310,  50  L.  ed.  495,  26  Sup.  Ct.  Rep. 

265,  4  Ann.  Cas.  934;  Thomson  v.  Union 

P.  R.  Co.  9  Wall.  579,  19  L.  ed.  792; 

Union  P.  R.   Co.  v.  Lincoln  County,  1 

DUl.  314,  Fed.  Cas.  No.  14,380;  Gromer 

V.  Standard  Dredging  Co.  224  U.  S.  362, 

56  L.   ed.  801,  32  Sup.   Ct.  Rep.  499; 

Baltimore  Shipbuilding  &  Dry  Dock  Co. 

V.  Baltimore,  195  U.  S.  375,  382,  49  L. 

ed.  242,  245,  25  Sup.  Ct.  Rep.  50. 

The  power  to  borrow  money  on  the 
credit  of  the  United  States  does  not  au- 
thorize the  issuance  and  sale  of  farm  loan 
bonds  to  private  investors,  nor  the  ex- 
emption thereof  from  state  taxation. 

Bank  of  United  States  v.  Planters' 
Bank,  9  Wheat.  904,  6  L.  ed.  244;  Chesa- 
peake &  D.  Canal  Co.  v.  United  States, 
250  U.  S.  123,  63  L.  ed.  889,  39  Sup.  Ct. 
Rep.  407;  Commercial  Pacific  Cable  Co. 
V.  PhUippine  Nat.  Bank,  263  Fed.  218. 

Congress  eould  not  acquire  the  power 
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(1)  to  create  a  series  of  corporations 
(Federal  land  banks  and  joint  stock  land 
banks)  to  engage  in  the  business  of  lend- 
ing'private  capital  on  farm  mortgages, 
and  (2)  to  exempt  them  from  all  state 
control,  by  the  mere  expedient  of  calling 
such  corporations  ''banks,"  and  endow- 
ing them  with  the  possibility  of  acting  as 
depositaries  of  public  money  or  financial 
afirents 

McCulloch  V.  Maryland,  4  Wheat.  316, 
4  L.  ed.  579;  Osbom  v.  Bank  of  United 
States,  9  Wheat.  738,  6  L.  ed.  204;  First 
Nat.  Bank  v.  Fellows,  244  U.  S.  416,  61 
L.  ed.  1233,  L.R.A.1918C,  283,  37  Sup. 
Ct.  Rep.  734,  Ann.  Cas.  1918D,  1169. 

The  farm  mortgages  executed  to  the 
Federal  land  banks  and  to  the  joint  stock 
land  banks,  and  the  farm  loan  bonds  is- 
sued by  them  respectively,  and  held  by 
the  general  investing  public,  are  subject 
to  state  taxation. 

M'CuUoch  V.  Maryland,  4  Wheat.  316, 
4  L.  ed.  579;  Osbom  v.  Bank  of  United 
States,  9  Wheat.  738,  6  L.  ed.  204. 

Mr.  Oharles  E.  Hnghes  argued  the 
cause  and  filed  a  brief  for  appellees : 

The  court  will  not  assume  to  restrain 
the  exercise  of  the  lawful  power  of  Con- 
gress upon  the  ground  that  Congress  has 
had  a  wrongful  motive  or  purpose. 

McCray  v.  United  States,  195  U.  S. 
27,  53-55,  49  L.  ed.  78,  94,  95,  24  Sup. 
Ct.  Rep.  769,  1  Ann.  Cas.  561 ;  Hamilton 
V.  Kentucky  Distilleries  &  Warehouse  Co. 
251  U.  S.  146,  161,  64  L.  ed.  194,  202, 
40  Sup.  Ct.  Rep.  106. 

So  far  as  the  matter  of  policy  is  con- 
cerned. Congress,  in  the  exercise  of  its 
prerogative,  has  settled  it. 

Legal  Tender  Cases,  12  Wall.  457,  539, 
20  L.  ed.  287,  308;  United  States  v.  Fish- 
er, 2  Cranch,  358,  2  L.  ed.  304 ;  McCul- 
loch V.  Maryland,  4  Wheat.  316,  421,  4 
L.  ed.  579,  606;  Julliard  v.  Greenman, 
110  U.  S.  421,  440,  441,  28  L.  ed.  204, 
210,  212,  4  Sup.  Ct.  Rep.  122. 

Congress  had  power  directly  to  use  the 
public  moneys  for  the  purpose  of  stimu- 
lating agn^icultural  development.  Con- 
gress was  not  limited  to  the  use  of  public 
moneys  by  outright  appropriations,  but, 
having  that  authority,  could  create  a  re- 
volving fund  to  be  used  through  loans. 
The  purpose  thus  subserved  through  the 
provisions  of  the  act  was  a  public  pur- 
pose. 

Citizens'  Sav.  &  L.  Asso.  v.  Topeka,  20 

Wall.  655,  22  L.  ed.  455 ;  Parkersburg  v. 

Brown,  106  U.  S.  487,  27  L.  ed.  238,  1 

Sup.  Ct.  Rep.  442;  Cole  v.  LaQrange, 

113  U.  S.  1,  28  L.  ed.  896,  5  Sup.  Ct. 

Rep.  416;  Fallbrook  Irrig.  Dist.  v.  Brad- 
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ley,  164  U.  S.  112,  161,  164,  41  L.  ed. 
369,  389,  390, 17  Sup.  Ct.  Rep.  56;  Clark 
V.  Nash,  198  U.  S.  361,  49  L.  ed.  1085, 
26  Sup.  Ct.  Rep.  676,  4  Ann.  Cas.  1171; 
Strickley  v.  Highland  Boy  Gold  Min.  Co. 
200  U.  S.  527,  50  L.  ed.  581,  26  Sup.  Ct 
Rep.  301,  4  Ann.  Cas.  1174;  Hairston  v. 
Danville  &  W.  R.  Co.  208  U.  S.  598,  606, 
52  L.  ed.  637,  640,  28  Sup.  Ct.  Rep.  331, 
13  Ann.  Cas.  1008;  O'Neill  v.  Learner, 
239  U.  S.  244,  60  L.  ed.  249,  36  Sup.  Ct. 
Rep.  54;  Houok  v.  Little  River  Drainage 
Dist.  239  U.  S.  254,  60  L.  ed.  266,  36 
Sup.  Ct.  Rep.  58;  3  Hamilton,  Works,  p. 
458;  Hamilton,  Report  on  Manufacturers, 
Dec.  5,  1791,  4  Hamilton's  Works,  151, 
152;  Gibbons  v.  Ogden,  9  Wheat.  199,  6 
L.  ed.  70;  1  Story,  Const.  §§  92^924, 
991;  Willoughby,  Const.  §  269;  4  Jef- 
ferson's Correspondence,  524,  525;  Mr. 
Adams'  Letter  to  Mr.  Stevenson,  July  11, 
1832;  2  Elliot,  Debates,  170,  183,  195, 
328,  344;  3  ElHot,  Debates,  262,  290;  4 
Elliot,  Debates,  226;  Miller,  Const,  pp. 
229-231,  235 ;  United  States  v.  Realty  Co. 
163  U.  S.  427,  440,  41  L.  ed.  216,  219, 
16  Sup.  Ct  Rep.  1120;  United  States  v. 
Gettysburg  Electric  R.  Co.  160  U.  S.  668, 
681,  40  L.  ed.  676,  681,  16  Sup.  Ct.  Rep. 
427;  Allen  v.  Smith,  173  U.  S.  389,  394, 
402,  43  L.  ed.  741,  746, 19  Sup.  Ct.  Rep. 
446;  Lottery  Case  (Champion  v.  Ames) 
188  U.  S.  321,  363,  47  L.  ed.  492,  504, 
23  Sup.  Ct  Rep.  321, 13  Am.  Crim.  Rep. 
5(31;  Juilliard  v.  Greenman,  110  U.  S. 
444,  28  L.  ed.  213,  4  Sup.  Ct  Rep.  122; 
Wilson  V.  New,  243  U.  S.  332,  61  L.  ed. 
755,  L.R.A.1917E,  938,  37  Sup.  Ct.  Rep. 
298,  Ann.  Cas.  1918A,  1024;  McCray  v. 
United  States,  195  U.  S.  55,  49  L.  ed. 
94,  24  Sup.  Ct  Rep.  769,  1  Ann.  Cas. 
561;  Cooley,  Taxn.  3d  ed.  pp.  188,  189; 
M'Culloch  V.  Maryland,  4  Wheat  316, 
401,  4  L.  ed.  679,  600. 

Having  this  power,  with  respeot  to 
the  use  of  money,  Congress  coold  exercise 
the  power  by  the  adoption  of  appropriate 
means  to  that  end  and  the  creation  of 
instrumentalities  for  that  purpose. 

3  Hamilton's  Works,  pp.  452-454, 
475,  476;  M'Culloch  v.  Maryland,  4 
Wheat.  316,  415,  421,  4  L.  ed.  579,  603, 
605;  4  Hamilton's  Works,  161,  162;  Os- 
bom V.  Bank  of  United  States,  9  Wheat 
863,  864,  6  L.  ed.  234 ;  Juilliard  v.  Green- 
man, 110  U.  S.  437,  28  L.  ed.  210,  4  Sup. 
Ct  Rep.  122;  Second  Employers'  liabili- 
ty Cases  (Mondou  v.  New  York,  N.  H. 
&  H.  B.  Co.)  223  U.  S.  1,  48,  56  L.  ed. 
327,  345,  38  L.R.A.(N.S.)  44,  32  Sup.  Ct 
Rep.  169,  1  N.  C.  C.  A.  875;  Caliomia 
V.  Central  P.  R.  Co.  127  U.  S.  1,  39,  32 

155  U.  8. 


IMO. 


SMITH  T.  KANSAS  CITY  TITLE  ft  T.  CO. 


L.  ed.  150,  158^  2  Inters.  Com.  Rep.  153, 
8  Sup.  Ct.  Rep.  1073. 

Congresa  has  the  power  to  judge  for 
Itself  what  fiscal  agencies  the  government 
aeedsy  and  its  decision  of  that  question 
k  not  open  to  judicial  review.  Congress 
may  ereate,  in  its  discretion,  as  in  this  in- 
stance it  has  created,  moneyed  institu- 
tions to  serve  as  fiscal  agents  of  the  gov- 
ernment, and  also  to  provide  a  market, 
as  stated  in  the  act,  for  United  States 
bonds. 

M'Culloch  V.  Maryland,  4  Wheat.  316, 
4  L.  ed.  579 ;  Oshom  v.  Bank  of  United 
States,  9  Wheat.  738,  6  L.  ed.  204;  First 
Nat.  Bank  v.  Fellows,  244  U.  S.  416,  61 
L.  ed.  1233,  L.R.A.1918C,  283,  37  Sup. 
Ct.  Rep.  734,  Ann.  Cas.  1918D,  1169; 
Hamilton's  Opinion  as  to  Constitutional- 
ity of  Banks  of  United  States,  Feb.  23, 
1791,  3  Hamilton's  Works,  445,  477-479 ; 
Story,  Const.  §§  1259-1271;  Farmers'  & 
M.  Nat.  Bank  v.  Bearing,  91  U.  S.  29, 
33,  34,  3  L.  ed.  196,  198,  199;  Mercantile 
Nat.  Bank  v.  New  York,  121  U.  S.  138, 
154,  30  L.  ed.  895,  901,  7  Sup.  Ct.  Rep. 
826;  Davis  v.  Elmira  Sav.  Bank,  161  U. 
S.  275,  283,  40  L.  ed.  700,  701,  16  Sup. 
Ct.  Rq).  502;  Easton  v.  Iowa,  188  U.  S. 
220,  229,  47  L.  ed.  452,  456,  23  Sup.  Ct. 
Rep.  288,  12  Am.  Crim.  Rep.  522;  Legal 
Tender  Cases,  12  Wall.  457,  537,  538,  20 
L.  ed.  287,  307,  308;  Juilliard  v.  Green- 
man,  110  U.  S.  445,  28  L.  ed.  213,  4  Sup. 
Ct  Rep.  122;  Veazie  Bank  v.  Fenno,  8 
WaU.  549,  19  L.  ed.  488. 

Congress  may  protect  the  securities 
ereatea  under  its  legislation  from  im- 
pairment or  destruction,  by  making  them 
exempt  from  taxation. 

M'Culloch  V.  Maryland,  4  Wheat.  432, 
433,  4  L.  ed.  607,  608;  Osbom  v.  Bank 
of  United  States,  9  Wheat.  862,  6  L.  ed. 
233;  Weston  v.  Charleston,  2  Pet.  449,  7 
L.  ed.  481;  Bank  of  Commerce  v.  New 
York  City,  2  Black,  620,  17  L.  ed.  451 ; 
Bank  of  New  York  v.  New  York  County 
(New  York  ex  rel.  Bank  of  New  York  v. 
New  York  County)  7  WaU.  26,  19  L.  ed. 
eO;  Thomson  v.  Union  P.  R.  Co.  9  Wall. 
679,  691,  19  L.  ed.  792,  798;  First  Nat. 
Bank  v.  Kentucky,  9  Wall.  353,  362,  19 
L.  ed.  701,  703;  Union  P.  R.  Co.  v. 
Peniston,  18  WaU.  5,  37,  38,  21  L.  ed. 
787,  793,  794;  California  v.  Central  P.  R. 
Co.  127  U.  S.  1,  41,  32  L.  ed.  150,  157, 
2  Inters.  Com.  Rep.  153,  8  Sup.  Ct.  Rep. 
1073;  Reagan  v.  Mercantile  Trust  Co. 
164  U.  S.  413,  416,  417,  38  L.  ed.  1028- 
1030,  4  Inters.  Com.  Rep.  575,  14  Sup. 
Ct  Rep.  1060 ;  Central  P.  R.  Co.  v.  Cali- 
fornia, 162  U.  S.  91,  125,  40  L.  ed.  903, 
914,  16  Sup.  Ct  Rep.  766 ;  Rosenblatt  v. 
•5  li.  ed. 


Johnston,  104  U.  S.  462,  26  L.  ed.  832; 
Mercantile  Nat.  Bank  v.  New  York,  121 
U.  S.  138,  154,  30  L.  ed.  895,  901,  7  Sup. 
a.  Rep.  826;  Talbott  v.  SUver  Bow 
County,  139  U.  S.  438,  440,  35  L.  ed.  210, 
11  Sup.  Ct  Rep.  594;  New  York  v. 
Weaver.  100  U.  S.  539,  543,  25  L.  ed. 
705,  706;  Davis  v.  Elmira  Sav.  Bank,  161 
U.  S.  275,  283,  40  L.  ed.  700,  701,  16 
Sup.  Ct  Rep.  502;  Owensboro  Nat.  Bank 
v.  Owensboro,  173  U.  S.  664,  43  L.  ed. 
850,  19  Sup.  Ct.  Rep.  537;  First  Nat. 
Bank  v.  Albright,  208  U.  S.  548,  552, 
553,  52  L.  ed.  614,  616,  28  Sup.  Ct.  Rep. 
349 ;  Clement  Nat.  Bank  v.  Vermont,  231 
U.  S.  120,  135,  58  L.  ed.  147,  155,  34 
Sup.  Ct.  Rep.  31;  Farmers'  &  M.  Sav. 
Bank  v.  Minnesota,  232  U.  S.  516,  58 
L.  ed.  706,  34  Sup.  Ct.  Rep.  354;  Choc- 
taw, O.  &  G.  R.  Co.  V.  Harrison,  235  U. 
S.  292,  59  L.  ed.  234,  35  Sup.  Ct.  Rep. 
27;  Home  of  the  Friendless  v.  Rouse,  8 
Wall.  430,  19  L.  ed.  495;  Farrington  v. 
Tennessee,  95  U.  S.  679,  24  L.  ed.  558; 
Sinking  Fund  Cases,  99  U.  S.  700,  718, 
719,  25  L.  ed.  496,  501 ;  United  States  v. 
Central  P.  R.  Co.  118  U.  S.  235,  238, 
30  L.  ed.  173,  174,  6  Sup.  Ct  Rep.  1038. 

Mr.  W.  W.  Willoughby  filed  a  separate 
brief  for  appellee,  the  Federal  Land  Bank 
of  Wichita,  Kansas: 

The  distinction  between  primary  and 
incidental  powers  is  not,  constitutionally, 
quantitative  in  character. 

McCray  v.  United  States,  195  U.  S.  27, 
49  L.  ed.  78,  24  Sup.  Ct  Rep.  769, 1  Ann. 
Cas.  561 ;  Re  KoUock,  165  U.  S.  536,  41 
L.  ed.  816,  17  Sup.  Ct.  Rep.  444;  Osbom 
V.  Bank  of  United  States,  9  Wheat.  739, 
6  L.  ed.  204;  First  Nat.  Bank  v.  Fellows, 
244  U.  S.  416,  61  L.  ed.  1233,  L.R.A. 
1918C,  283,  37  Sup.  Ct.  Rep.  734^  Ann. 
Cas.  1918D,  1169. 

Mr.  George  W.  Wickersham  also  ar- 
g^ied  the  cause,  and,  with  Mr.  W.  G. 
McAdoo,  filed  a  brief  for  appellees: 

The  burden  is  upon  appellant  to  es- 
tablish the  unconstitutionality  of  the 
Farm  Loan  Act  beyond  a  reasonable 
doubt. 

Com.  ex  rel.  O'Hara  v.  Smith,  4  Binn. 
123;  Fletcher  v.  Peck,  6  Cranch,  87,  3 
L.  ed.  162;  Legal  Tender  Cases,  12  Wall. 
457,  531,  20  L.  ed.  287,  305. 

Appellant's  attack  on  the  constitution- 
ality of  the  Farm  Loan  Act  is  based  up- 
on the  erroneous  hypothesis  that  the 
banks  provided  for  in  it  are  private  in- 
stitutions, established  for  a  private  pur- 
pose. This  fallacy  runs  throughout  his 
arg^iment. 

Osbom  v.  Bank  of  United  States,  9 
Wheat  738>  6  L.  ed.  204. 
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The  fami  loan  banks  of  both  classes  corporate  instrumentalities  adapted  to  or 

are    banking    instrumentalities    lawfully  created  for  the  purpose, 
created  by  Congress  for  a  public  pur-       M'Culloch  v.  Maryland,  4  Wheat.  316, 

pose;   namely,    that   of   facilitating   the  421,  4  L.  ed.  579,  605;  Osbom  v.  Bank 

fiscal    operations    of    the    government,  of  United  States,  9  Wheat.  738,  860,  6 

They  are  designed  to  rdieve  the  national  L.  ed.  204,  233;  Luxton  v.  Nortii  River 

banks   from   the   demands   of   long-time  Bridge  Co.  153  U.  S.  525-629,  38  L.  ed. 

agricultural  credits.     The  operations  of  808-810, 14  Sup.  Ct.  Rep.  891;  Farmenf 

the  banks  have  an  ijgifluence  upon  public  &  M.  Nat.  Bank  v.  Dearing,  91  U.  S. 

credit  scarcely  less  important  to  the  fis-  29,  23  L.  ed.  196;  Davis  v.  Elmira  Sav. 

cal  operations  of  the  government  than  Bank,  161  U.  S.  275,  40  L.  ed.  700,  16 

that  which   led   to   the   creation   of  the  Sup.  Ct.  Rep.  502;  Owensboro  Nat.  Bank 

United    States   banks   and   the   national  v.  Owensboro,  173  U.  S.  664,  43  L.  ed. 

banks.  850,  19  Sup.  Ct.  Rep.  537;  Easton  v. 

Enc.  Britannica,  11th  ed.  title  Bank;  Iowa,  188  U.  S.  220,  47  L.  ed.  452,  23 

Morse,  Banks,  5th  ed.  §§  2-4;  Dunbar,  Sup.  Ct.  Rep.  288,  12  Am.  Crim.  Rep. 

Theory  &  History  of  Banking,  pp.  2-9;  522;   First   Nat.   Bank   v.   Fellows,   244 

2  Hamilton's  Works,  Lodge's  ed.  p.  47;  U.  S.  416,  61  L.  ed.  1233,  L.R.A.1198C, 

3  Hamilton's  Works,  pp.  36-39,  99,  106,  283,  37  Sup.   Ct.  Rep.  734,  Ann.   Gas. 
125,  135,  137,  161,  162;  1  Sumner,  Hifr-  1918D,  1169. 

tory  of  Banking,  pp.  28-30 ;  M'Culloch  v.       The  provisions  exempting  from  taxa- 

Maryland,  4  Wheat.  .316,  4  L.  ed.  579;  tion,  state  or  Federal,  the  mortgages  ex- 

Osbom    V.    Bank    of   United    States,    9  ecuted   to  Federal  land  banks   or  joint 

Wheat.  738,  6  L.  ed.  204;  Legal  Tender  stock  land  banks,  and  farm  loan  bonds 

Cases,  12  Wall.  457,  20  L.  ed.  287;  Farm-  issued  by  either  class  of  banks  under  the 

ers'  &  M.  Nat.  Bank  v.  Dearing,  91  U.  provisions  of  the  Farm  Loan  Act,  and 

S.   29,  23  L.  ed.  196;   Owensboro  Nat.  the  income  derived  therefrom,  are  within 

Bank  v.  Owensboro,  173  U.  S.  664,  43  the  powers  of  Congress  to  enact. 
L.  ed.  850,  19  Sup.  Ct.  Rep.  537 ;  Easton       Flint  v.  Stone  Tracy  Co.  220  U.  S.  107, 

V.  Iowa,  188  U.  S.  220,  47  L.  ed.  452,  169,  55  L.  ed.  389,  420,  31  Sup.  Ct.  Rep. 

23  Sup.  Ct.  Rep.  288,  12  Am.  Crim.  Rep.  342,  Ann.  Cas.  1912B,  1312 ;  McCrav  v. 

522.  United  States,  195  U.  S.  27,  49  L.  ed.  78, 

The   general    purposes    of    the    Farm  24  Sup.  Ct.  Rep.  769,  1  Ann.  Cas.  561; 

Loan  Act  might  have  been  attained  by  United  States  v.  Rickert,  188  U.  S.  432| 

Congress  through  the  direct  exercise  of  47  L.  ed.  532,  23   Sup.  Ct.  Rep.  478; 

the  powers  of  taxation  and  borrowing.  New  Jersey  v.  Wilson,  7  Cranch,  164,  8 

Miller,   Const,   p.   230;    Story,   Const.  L.   ed.   303;   M'Culloch   v.   Maryland,  4 

§§    907-909,    922,    924,    925,    975-978;  Wheat.  316,  431,  4  L.  ed.  579,  607;  Citi- 

Willoughby,    Const.    §§    263,    268,    269 ;  zens'  Sav.  &  L.  Asso.  v.  Topeka,  20  WalL 

Head  Money  Cases  (Edye  v.  Robertson)  655,  663,  22  L.  ed.  455,  461;  Weston  ▼. 

112  U.  S.  580,  28  L.  ed.  798,  5  Sup.  Ct.  Charleston,   2   Pet.   449,  7  L.   ed.   481; 

247;  McCray  v.  United  States,  195  U.  S.  Farmers'  &  M.  Sav.  Bank  v.  Minnesottt 

27,  49  L.  ed.  78,  24  Sup.  Ct.  Rep.  769,  232  U.  S.  516,  521,  58  L.  ed.  706,  709, 

1  Ann.  Cas.  561;  Flint  v.  Stone  Tracy  34  Sup.  Ct.  Rep.  354;  Fidelity  &  D.  Co. 

Co.  220  U.  S.  107,  169,  55  L.  ed.  389,  L.^^oP®/^^^].*'  o^^  ^Ano'  ^x^^J.^  m  ^ 

420,  31   Sup.  Ct.  Rep.  342,  Ann.  Cas.  ^^>  36  Sup.  Ct.  Rep.  298;  In^an  Tern- 

1912B,  1312;  Cooley,  Const.  Lim.  pp.  184,  ^47^^522  2!  k'L   ?V9''*3?sS''S: 

185;    Brodhead   v.    Milwaukee,   19   Wis.  |^"  ^le,  ^^t  ^ 

624.  88  Am    De<.    711-  United  States  v  ^®P-  ^^^'  Choctaw,  0.  &  G.  B.  Co.  V. 

nT*    u         Ji   :-    y    /?     i«A   TT    c'  Harrison,  235  U.  S.  292,  59  L.  ed.  234, 

668,  40  L.  ed.  576,  16  Sup.  Ct.  «ep.  427 ,  ^^^^  ^   Dearing,  91  U.  S.  29,  23  L.  ed. 

Legal  Tender  Case,  110  U.  S.  421,  28  L.  296;  Owensboro  Nat.  Bank  v.  Owensboro, 

ed.  204,  4  Sup.  Ct.  Rep.  122;  M'Culloch  173  u.  S.  664,  668,  43  L.  ed.  850,  852, 

V.  Maryland,  4  Wheat.  316,  401,  4  L.  ed.  19  Sup.  Ct.  Rep.  537 ;  Easton  v.  Iowa, 

679,  685.  188  U.  S.  220,  47  L.  ed.  452,  23  Sup.  Ct 

Having  the  power  to  raise  money  for  Rep.  288,  12  Am.  Crim.  Rep.  522;  Bank 

the  purposes  under  consideration  by  tax-  of  California  v.  Richardson,  248  U.  8. 

ation  or  borrowing,  and  to  apply  it  di-  476,   63  L.  ed.   372,  39   Sup.   Ct.  Rep. 

rectly,  through  the  Treasury  Department  165;  Mercantile  Nat.  Bank  v.  New  Totk, 

or  any  other  department  of  the  govern-  121  U.  S.  138,  30  L.  ed.  895,  7  Sup.  Ot. 

ment  selected  for  the  purpose.  Congress  Rep.  826. 
may  accomplish  the  same  ends  through       Congress   might   constitutionally  hav« 
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«mited  both  elaases  of  banks  to  s^rve  as 
depositaries  of  public  moneys  and  finan- 
eiai  agents  of  the  government.  That  it 
dioea  also  to  empower  them  to  loan 
moneys  on  farm  mortgages,  even  if  that 
were  not  within  its  power  to  grant,  would 
not  impair  the  legality  of  the  incorpora- 
tion, nor  its  jurisdiction  to  protect  them 
against  national  or  state  taxation. 

McCray  v.  United  States,  195  U.  S. 
27,  53,  59,  49  L.  ei.  78,  94,  97,  24  Sup. 
Ct.  Rep.  769,  1  Ann.  Gas.  561 ;  Red  "C" 
Oil  Mfg.  Co.  V.  Board  of  Agriculture,  222 
U.  8.  380,  56  L.  ed.  240,  32  Sup.  Ct. 
Eep.  152 ;  Florida  C.  &  P.  R.  Co.  v.  Rey- 
nolds, 183  U.  S.  471,  480,  46  L.  ed.  283, 
287,  22  Sup.  Ct.  Rep.  176;  Ellis  v. 
United  States,  206  U.  S.  246,  51  L.  ed. 
1047,  27  Sup.  Ct.  Rep.  600,  11  Ann.  Cas. 
589. 

Solicitor  General  Frierson,  Special  As- 
sistant to  the  Attorney  General  McAdoo, 
and  Mr.  J.  P.  Cotton,  filed  a  brief  for  the 
United  States  as  amici  curiffi: 

There  can  be  no  question  of  the  power 
of  Congress  to  grant  to  the  farm  loan 
bonds  exemption  from  Federal  taxation. 

Flint  v.  Stone  Tracy  Co.  220  U.  S.  107, 
169,  55  h.  ed.  389,  420,  31  Sup.  Ct.  Rep. 
342,  Ann.  Cas.  1912B,  1312;  United 
States  V.  Rickert,  188  U.  S.  432,  47  L. 
ed.  532,  23  Sup.  Ct.  Rep.  478 ;  New  Jer- 
sey V.  Wilson,  7  Cranch,  164,  3  L.  ed.  303. 

Congress  was  empowered  to  create  the 
Federal  land  banks  and  joint  stock  banks 
as  Federal  corporations  as  necessary  in- 
cidents and  instruments  of  the  farm  loan 
bureau  which  it  was  empowered  to  create. 

MleCray  v.  United  States,  195  U.  S.  27, 
49  L.  ed.  78,  24  Sup.  Ct.  Rep.  769, 1  Ann. 
Caa.  561. 

The  creation  of  the  farm  loan  banks 
system,  the  Federal  land  and  the  joint 
stock  banks,  is  a  constitutional  exercise 
of  the  powers  of  Congress  over  the  credit 
of  the  nation. 

Veazie  Bank  v.  Fenno,  8  Wall.  533,  19 
L.  ed.  482;  Legal  Tender  Cases,  12  Wall. 
457,  20  L.  ed.  287 ;  Talbott  v.  Silver  Bow 
County,  139  U.  S.  438,  442,  35  L.  ed. 
210,  211, 11  Sup.  Ct.  Rep.  594. 

The  exemption  of  the  farm  loan  bonds 
from  state  taxation  is  within  the  power  of 
Congress. 

Pollock  V.  Farmers'  Loan  &  T.  Co.  157 
U.  S.  429,  583,  39  L.  ^.  759,  820,  15 
Sup.  Ct.  Rep.  673 ;  Van  Brocklin  v.  Ten- 
nessee (Van  Brocklin  v.  Anderson)  117 
U.  S.  151,  29  L.  ed.  845,  6  Sup.  Ct.  Rep. 
670 ;  South  Carolina  v.  United  States,  199 
U.  S.  437,  50  L.  ed.  261,  26  Sup.  Ct.  Rep. 
110,  4  Ann.  Cas.  737;  Collector  v.  Day 
(Buffington  v.  Day)  11  Wall.  113,  20  L. 
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ed.  122;  Ambrosini  v.  United  States,  187 
U.  S.  1,  47  L.  ed.  49,  23  Sup.  Ct.  Rep.  1, 
12  Am.  Crim.  Rep.  699;  Fidelity  i  D. 
Co.  V.  Pennsylvania,  240  U.  S.  319,  60 
L.  ed.  664,  36  Sup.  Ct  Rep.  298;  Balti- 
more Shipbuilding  ft  Dry  Dock  Co.  v. 
Baltimore,  195  U.  S.  375,  47  L.  ed.  242, 
25  Sup.  Ct.  Rep.  50;  Choctaw,  O.  ft  G. 
R.  Co.  ▼.  Harrison,  235  U.  S.  292,  59 
L.  ed.  234,  35  Sup.  Ct.  Rep.  27;  Indian 
Territory  Illuminating  Oil  Co.  v.  Okla- 
homa, 240  U.  S.  522,  60  L.  ed.  779,  36 
Sup.  Ct.  Rep.  453;  United  States  v. 
Rickert,  188  U.  S.  432,  47  L.  ed.  532,  23 
Sup.  Ct  Rep.  478. 

Mr.  Justice  Day  delivered  the  opinion 
of  the  court: 

^  bill  was  filed  in  the  United  States 
district  court  for  the  western  division  of 
the  western  district  of  Missouri  by  a 
shareholder  in  the  Kansas  City  Title  ft 
Trust  Company  to  enjoin  the  company, 
its  offtcers,  agents,  and  employees,  .from 
investing  the  funds  of  the  company  in 
farm  loan  bonds  issued  by  Federal  land 
banks  or  joint  stock  land  banks  under 
authority  of  the  Federal  Fann  Loan  Act 
of  July  17, 1916,  39  Stat,  at  L.  360,  chap. 
245,  as  amended  January  18,  1918,  40 
Stat,  at  L.  431,  chap.  9,  Comp.  Stat.  § 
9835w,  Fed.  Stat  Anno.  Supp.  1918,  p. 
41. 

The  relief  was  sought  on  the  ground 
that  these  acts  were  beyond  the  consti- 
tutional power  of  Congress.  The  bill 
avers  that  the  board  of  directors  of  the 
company  are  [196]  about  to  invest  its 
funds  in  the  bonds  to  the  amount  of  $10,- 
I  000  in  each  of  the  classes  described,  and 
will  do  so  unless  enjoined  by  the  court 
in  this  action.  The  bill  avers  the  in- 
formation of  twelve  Federal  land  banks, 
and  twenty-one  joint  stock  land  banks, 
under  the  provisions  of  the  act. 

As  to  the  Federal  land  banks,  it  is 
averred  that  each  of  them  has  loaned 
upon  farm  lands  large  amounts  secured 
by  mortgage,  and,  alter  depositing  the 
same  with  the  Farm  Loan  Registrar,  has 
executed  and  issued  collateral  trust  ob- 
ligations called  farm  loan  bonds,  secured 
by  the  depositing  of  an  equivalent 
amount  of  farm  mortgages  and  notes; 
and  that  each  pf  said  Federal  land  banks 
has  sold,  and  is  continuing  to  offer  for 
sale,  large  amounts  of  said  farm  loan 
bonds.  The  bill  also  avers  that  various 
persons  in  different  parts  of  the  United 
States  have  organized  twenty-one  joint 
stock  land  banks,  the  capital  stock  of 
which  is  subscribed  for  and  owned  by 
private  persons;  that  the  joint  stock 
land  banks   have   deposited  notes   and 
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mortgages  with  the  Farm  Loan 
irar,  and  issued  an  equivalent  amount 
uf  collateral  trust  obligations  ealled 
farm  loan  bonds,  which  have  been  sold 
and  will  be  continued  to  be  offered  for 
sale  to  investors  in  laige  amounts  in  the 
markets  of  the  country.  A  statement 
is  given  of  the  amount  of  deposits  by  the 
Secretary  of  the  Treasury  with  the  Fed- 
eral land  banks,  for  which  the  banks 
have  issued  their  certificates  of  indebt- 
edness bearing  interest  at  2  per  cent  per 
annum.  It  is  averred  that  on  September 
30,  1919,  Federal  land  banks  owned 
United  States  bonds  of  the  par  value  of 
$4,230,805;  and  the  joint  stock  land 
banks  owned  like  bonds  of  the  par  value 
of  $3,287,503  on  August  31,  1919;  that, 
pursuant  to  the  provisions  of  the  t^t, 
the  Secretary  of  the  Treasury  has  in- 
vested $8,892^30  of  the  public  funds  in 
the  capital  stock  of  the  Federal  land 
banks,  and  that  on  July  1,  1919,  the 
Secretary  of  the  Treasury,  on  behalf  of 
the  United  States,  held  $8,265,809  of 
the  capital  stock  of  the  Federal  land 
banks;  [197]  that,  pursuant  to  the  pro- 
visions of  §  32  of  the  act,  as  amended,  the 
Secretary  of  the  Treasury  has  purchased 
farm  loan  bonds  issued  by  the  Federal 
land  banks  of  the  par  value  of  $149,775,- 
000;  that,  up  to  September  30,  1919, 
bonds  have  been  issued  under  the  act  by 
the  Federal  land  banks  to  the  amount 
of  $285,600,000,  of  which  about  $135,- 
000,000  are  held  in  the  Treasury  of  the 
United  States,  purchased  under  the 
authority  of  the  amendment  of  January 
19, 1918;  that,  up  to  September  30, 1919, 
twenty-seven  joint  stock  land  banks 
have  been  incorporated  under  the  act, 
having  an  aggregate  capital  of  $8,000,- 
000,  all  of  which  has  been  subscribed 
and  $7,450,000  paid  in;  that  bonds  have 
been  issued  by  joint  stock  land  banks  to 
the  amount  of  $41,000,000,  which  are 
now  in  the  hands  of  the  public;  that  the 
Secretary  of  the  Treasury,  up  to  the 
time  of  the  filing  of  the  bill,  has  not 
designated  any  of  the  Federal  land 
banks  nor  the  joint  stock  land  banks  as 
depositaries  of  public  money,  nor,  ex- 
cept as  stated  later  in  the  bUl,  has  he 
employed  them  or  any  of  them  as  finan- 
cial agents  of  the  government,  nor  have 
they  or  any  of  them  performed  any  du- 
ties as  depositaries  of  public  money,  nor 
have  they  or  any  of  them  accepted  any 
deposits  or  engaged  in  any  banking 
business.  The  bill  avers  that,  during 
the  summer  of  1918,  the  Federal  land 
banks  at  Wichita,  St.  Paul,  and  Spokane 
were  designated  as  financial  agents  of 
the  government  for  making  seeld  grain 
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loans  to  fanners  in  dron^ht-fitrieken 
sections,  the  President  having,  at  the 
request  of  the  Secretary  of  Agriculture, 
set  aside  $5,000,000  for  that  purpose  out 
of  the  $100,000,000  war  funds.  The 
three  banks  mentioned  made  upwards 
of  15,000  loans  of  that  character,  aggre- 
gating a  sum  upwards  of  $4,500,000,  and 
are  now  engaged  in  collecting  these 
loans,  all  of  which  are  secured  by  crop 
liens;  that  these  banks  act  in  that  ei^ao- 
ity  without  compensation,  receiving  only 
the  actual  expenses  incurred. 

Section  27  of  the*  act  provides  that 
farm  loan  bonds  [108]  issued  under  the 
provisions  of  the  act  by  Federal  land 
banks  or  joint  stock  land  banks  shall  be  a 
lawful  investment  for  all  fiduciary  and 
trust  funds,  and  may  be  accepted  as 
security  for  all  public  deposits.  The 
bill  avers  that  the  defendant  Trust  Com- 
pany is  authorized  to  buy,  invest  in, 
and  sell  government,  state,  and  munic- 
ipal and  other  bonds,  but  it  cannot  buy, 
invest  in,  or  sell  any  such  bonds,  papers, 
stocks,  or  securities  which  are  not  au- 
thorized .to  be  issued  by  a  valid  law,  or 
which  are  not  investment  securities;  but 
that,  nevertheless,  it  is  about  to  invest 
in  farm  loan  bonds;  that  the  Trust 
Company  has  been  induced  to  direct  its 
officers  to  make  the  investment  by  rea- 
son of  its  reliance  upon  the  provisions 
of  the  Farm  Loan  Acts,  especially  S§  21, 
26,  and  27,  by  which  the  farm  loan  bonds 
are  declared  to  be  instrumentalities  of 
the  government  of  the  United  States, 
and  as  such,  with  the  income  derived 
therefrom,  are  declared  to  be  exempt 
from  Federal,  state,  municipal,  and  lo- 
cal taxation,  and  are  further  declared  to 
be  lawful  investments  for  all  fiduciary 
and  trust  funds.  The  bill  further  avers 
that  the  acts  by  which  it  is  attempted 
to  authorize  the  bonds  are  wholly  illegal, 
void,  and  unconstitutional,  and  of  no 
effect,  because  unauthorized  by  the  Con- 
stitution of  the  United  States. 

The  bill  prays  that  the  acts  of  Con- 
gress authorizing  the  creation  of  the 
banks,  especially  §§  26  and  27  thereof, 
shall  be  adjudged  and  decreed  to  be  un- 
constitutional, void,  and  of  no  effect, 
and  that  the  issuance  of  the  farm  loan 
bonds,  and  the  taxation  exempticm  fea- 
ture thereof,  shall  be  adjudged  and  de- 
creed to  be  invalid. 

The  First  Joint  Stock  Land  Bank  of 
Chicago  and  the  Federal  Land  Bank  of 
Wichita,  Kansas,  were  allowed  to  inter- 
vene, and  became  parties  defendant  to 
the  suit.  The  Kansas  City  Title  ft  Trust 
Company  filed  a  motion  to  dismiss  in 
the  nature  of  a  general  demurrer,  and, 
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upoir  hearing,  the  district  coiirt  entered 
A  decree  dismissing  the  bill;  from  this 
decree  appeal  was  taken  to  this  court. 

[199]  No  objection  is  made  to  the 
Federal  jurisdiction,  either  original  or 
appellate,  by  the  parties  to  this  suit,  but 
that  question  will  be  first  examined.  The 
<x>mpany  is  authorized  to  invest  its  funds 
in  legal  securities  only.  ^  The  attack 
upon  the  proposed  investment  in  the 
bonds  described  is  because  of  the  alleged 
unconstitutionality  of  the  acts  of  Con- 
gress undertaking  to  organize  the  banks 
and  authorize  the  issue  of  the  bonds. 
No  other  reason  is  set  forth  in  the  bill 
as  a  ground  of  objection  to  the  proposed 
investment  by  the  board  of  directors, 
acting  in  the  company's  behalf.  As 
diversity  of  citizenship  is  lacking,  the 
jurisdiction  of  the  district  court  depends 
upon  whether  the  cause  of  action  set 
forth  arises  under  the  Constitution  or 
laws  of  the  United  States.  Judicial 
Code,  §  24. 

The  general  rule  is  that,  where  it  ap- 
pears from  the  bill  or  statement  of  the 
plaintiff  that  the  right  to  relief  depends 
upon  the  construction  or  application  of 
the  Constitution  or  laws  of  the  Unit- 
.ed  States,  and  that  such  Federal  claim 
is  not  merely  colorable,  and  rests  upon 
a  reasonable  foundation,  the  district 
eonft  has  jurisdiction  under  this  provi- 
sion. 

At  an  early  date,  considering  the 
grant  of  constitutional  power  to  confer 
jurisdiction  upon  the  Federal  courts, 
Chief  Justice  Marshall  said: 
^'a  case  in  law  or  equity  consists  of  the 
right  of  the  one  party,  as  well  as  of  the 
other,  and  may  truly  be  said  to  arise 
under  the  Constitution  or  a  Jaw  of  the 
United  States  whenever  its  correct  deci- 
sion depends  upon  the  construction  of 
either,"  Cohen  v.  Virginia,  6  Wheat. 
264,  379,  5  L.  ed.  257,  285;  and  again, 
when  ''the  right  or  title  set  up  by  the 
party  may  be  defeated  by  one  construc- 
tion of  the  Constitution  or  law  of  the 
United  States,  and  sustained  by  the  op- 
posite constmction."  Osbom  v.  Bank  of 
United  States,  9  Wheat.  738,  822,  6  L. 
ed.  204,  224.  These  definitions  were 
quoted  and  approved  in  Patton  v.  Brady, 
184  U  S.  608,  611,  46  L.  ed.  713,  715, 
22  Sup.  Ct.  Rep.  493,  citing  Little  York 
Gold- Washing  &  Water  Co.  v.  Keyes,  96 
U.  S.  199,  201,  24  L.  ed.  656,  658;  Ten- 
nessee V.  Davis,  100  U.  S.  257,  25  L.  ed. 
648;  White  v.  Greenhow,  114  U.  S.  307, 
29  L.  ed.  199,  5  Sup.  Ct.  Rep.  923,  962; 
New  Orleans,  M.  &  T.  R.  Co.  v.  Missis- 
sippi, 102  U.  S.  135,  139,  26  L.  ed.  96, 
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[200]  This  characterization  of  a  suit 
arising  under  the  Constitution  or  laws  of 
the  United  States  has  been  followed  in 
many  decisions  of  this  and  other  Federal 
courts.  See  Macon  Grocery  Co.  v.  At- 
lantic Coast  Line  R.  Co.  215  U.  S.  501, 
506,  507,  54  L  ed.  300,  303,  304,  30  Sup. 
Ct.  Rep.  184;  Shulthis  v.  McDougal,  225 
U.  S.  669,  T  3,  56  L.  ed.  1210,  §2  Sup. 
Ct.  Rep.  704.  The  principle  was  applied 
in  Brushaber  v.  Union  P.  R.  Co.  240  U. 
S.  1,  60  L.  ed.  493,  LR.A.1917D,  414,  36 
Sup.  Ct.  Rep.  236,  Ann.  Cas.  1917B,  713, 
in  which  a  shareholder  filed  a  bill  to  en- 
join the  defendant  corporation  from 
complying  with  the  income  tax  provi- 
sions of  the  Tariff  Act  of  October  3, 
1913.  In  that  case,  while  there  was  di- 
versity of  citizenship,  a  direct  appeal  to 
this  court  was  sustained  because  of  the 
constitutional  questions  raised  in  the 
bill,  which  had  been  dismissed  by 
the  court  below.  The  repugnancy  of  the 
statute  to  the  Constitution  of  the  United 
States,  as  well  as  g^rounds  of  equitable 
jurisdiction,  were  set  forth  in  the  bill, 
and  the  right  to  come  here  on  direct 
appeal  was  sustained  because  of  the 
averments  based  upon  constitutional  ob- 
jections to  the  act.  Reference  was  made 
to  Pollock  V.  Farmers'  Loan  &  T.  Co. 
157  U.  S.  429,  39  L  ed.  759,  15  Sup.  Ct. 
Rep.  673,  where  a  similar  shareholder's 
right  to  sue  was  maintained,  and  a  direct 
appeal  to  this  court  from  a  decree  of  the 
circuit  court  was  held  to  be  authorized. 

In  the  Brushaber  Case  the  Chief  Jus- 
tice, speaking  for  the  court,  said: 

''The  right  to  prevent  the  corporation 
from  returning  and  paying  the  tax  was 
based  upon  many  averments  as  to  the 
repugnancy  of  the  statute  to  the  Consti- 
tution of  the  United  States,  of  the 
peculiar  relation  of  the  corporation  to 
the  stockholders,  and  their  particular 
interests  resulting  from  many  of  the 
administrative  provisions  of  the  assailed 
act,  of  the  confusion,  wrong,  and  multi- 
plicity of  suits,  and  the  absence  of  all 
means  of  redress  which  would  result  if 
the  corporation  paid  the  tax  and  com- 
plied with  the  act  in  other  respects 
without  protest,  as  it  was  alleged  it  was 
its  intention  to  do.  To  put  out  of  the 
way  a  question  of  jurisdiction,  we  at 
once  say  that,  in  view  of  these  averments 
and  [201]  the  ruling  in  Pollock  v.  Farm- 
ers' Loan  &  T.  Co.  supra,  sustaining  the 
right  of  a  stockholder  to  sue  to  restrain  a 
corporation,  under  proper  averments, 
from  voluntarily  paying  a  tax  charged 
to  be  unconstitutional,  on  the  ground 
that  to  permit  such  a  suit  did  not  violate 

the  prohibitions  of  §  3224,  Rev.  Stat., 
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Ck>mp.  Stat.'  §  5947,  3  Fed.  Stat.  Anno. 
2d  ed.  p.  1032,  against  enjoining  the  en- 
forcement of  taxes,  we  are  of  opinion 
that  the  contention  here  made,  that  there 
was  no  jurisdiction  of  the  cause,  since 
to  entertain  it  would  violate  the  provi- 
sions of  the  Revised  Statutes  referred  to, 
is  without  merit.    .    .    . 

''Aside  from  averments  as  to  citizen- 
ship and  residence,  recitals  as  to  the 
provisions  of  the  statute,  and  statements 
as  to  the  business  of  the  corporation, 
contained  in  the  first  ten  paragraphs  of 
the  bill,  advanced  to  sustain  jurisdiction, 
the  bill  all^^  twenty-one  constitutional 
objections  specified  in  that  number  of 
paragraphs  or  subdivisions.  As  all  the 
grounds  assert  a  violation  of  the  Consti- 
tution, it  follows  that,  in  a  wide  sense, 
they  all  charge  a  repugnancy  of  the 
statute  to  the  16th  Amendment,  vnder 
the  more  immediate  sanction  of  which 
the  statute  was  adopted." 

The  jurisdiction  of  this  court  is  to  be 
determined  upon  the  principles  laid 
down  in  the  cases  referred  to.  In  the 
instant  case  the  averments  of  the  bill 
show  that  the  directors  were  proceeding 
to  make  the  investments  in  view  of  the 
act  authorizing  the  bonds  about  to  be 
purchased,  maintaining  that  the  act 
authorizing  them  was  constitutional, 
and  the  bonds  valid  and  desirable  invest- 
ments. The  objecting  shareholder  avers 
in  the  bill  that  the  securities  were  issued 
under  an  unconstitutional  law,  and  hence 
of  no  validity.  It  is,  therefore,  apparent 
that  the  controversy  concerns  the  con- 
stitutional validity  of  an  act  of  Congress 
which  is  directly  drawn  in  question. 
The  decision  depends  upon  the  deter- 
mination of  this  issue. 

The  general  allegations  as  to  the  in- 
terest of  the  shareholder,  and  his  right 
to  have  an  injunction  to  prevent  the 
purchase  of  the  alleged  unconstitutional 
securities  by  misapplication  [202]  of  the 
funds  of  the  corporation,  give  jurisdic- 
tion under  the  principles  settled  in  Pol- 
lock V.  Farmers'  Loan  &  T.  Co.  and 
Brushaber  v.  Union  P.  R.  Co.  supra.  We 
are,  therefore,  of  the  opinion  that  the  dis- 
trict court  had  jurisdiction  under  the 
averments  of  the  bill,  and  that  a  direct 
appeal  to  this  court  upon  constitutional 
grounds  is  authorized. 

We  come  to  examine  the  questions 
presented  by  the  attack  upon  the  con- 
atitntionality  of  the  legislation  in  ques- 
tion. The  Federal  Farm  Loan  Act  is  too 
lengthy  to  set  out  in  full.  It  is  entitled : 
''An  Act  to  Provide  Capital  for  Agricul- 
tural Development,  to  Create  Standard 
Forms  of  Investment  Baaed  upon  Farm 


Mortgage,  to  Equalize  Rates  of  Interest 
upon  Farm  Loans,  to  Furnish  a  Market 
for  United  States  Bonds,  to  Create  Gov- 
ernment Depositaries  and  Financial 
Agents  for  the  United  States,  and  for 
Other  Purposes." 

The  administration  of  the  act  is  placed 
under  the  direction  and  control  of  a 
Federal  Farm  Loan  Bureau  established 
at  the  seat  of  government  in  the  Treas- 
ury Department,  under  the  general 
supervision  of  the  Federal  Loan  Board, 
consisting  of  the  Secretary  of  the  Treas- 
ury and  four  members  appointed  by  the 
President,  by  and  with  the  advice  and 
consent  of  the  Senate.  The  United 
States  is  divided  into  twelve  districts 
for  the  purpose  of  establishing  Federal 
land  banks.  Each  of  the  banks  must 
have  a  subscribed  capital  of  not  less 
than  $750,000,  divided  into  shares  of  $5 
each,  which  may  be  subscribed  for  by 
any  individual,  firm,  or  corporation,  or 
by  the  government  of  any  state,  or  of 
the  United  States.  No  dividends  shall 
be  paid  on  the  stock  owned  by  the  Unit- 
ed States,  but  all  other  stock  shall  share 
in  dividend  distributions  without  prefer- 
ence. The  Federal  Farm  Loan  Board  is 
to  designate  five  directors,  who  shall 
temporarily  manage  the  affairs  of  each 
Federal  land  bank,  and  who  shall  pre- 
pare an  organization  certificate  which, 
when  approved  by  the  Federal  Farm 
Loan  Board,  and  filed  with  the  Farm 
Loan  Commissioner,  [203]  shall  operate 
to  create  the  bank  a  body  corporate.  The 
Federal  Farm  Loan  Board  is  required  to 
open  books  of  subscription  for  the  cap- 
ital stock  of  each  Federal  land  bank, 
and  if,  within  thirty  days  thereafter, 
any  part  of  the  minimum  capitalization 
of  $750,000  of  any  such  bank  shall  re- 
main unsubscribed,  it  is  made  the  duty 
of  the  Secretary  of  the  Treasury  to  sub- 
scribe the  balance  on  behalf  of  the  Unit- 
ed States. 

The  amendment  of  January  18,  1918, 
authorizes  the  Secretary  of  the  Treasury 
to  purchase  bonds  issued  by  Federal 
land  banks,  and  provides  that  the  tem- 
porary organization  of  any  such  bank 
shall  be  continued  so  long  as  any  farm 
loan  bonds  shall  be  held  by  the  Treas- 
ury, and  until  the  subscription  to  stoek 
in  such  bank  by  national  farm  loan  as- 
sociations shall  equal  the  amount  of  the 
stock  held  by  the  United  States  govern- 
ment. When  these  conditions  are  eom- 
plied  with,  a  permanent  organization  is 
to  take  over  the  management  of  tke 
bank,  consisting  of  a  board  of  direeton 
composed  of  nine  members,  three  of 
whom  shall  be  known  as  district  dire^ 
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tors,  and  shall  be  appointed  by  the  Farm 
Loan  Board,  who  shall  represent  the  pub- 
lic interest,  six  of  whom,  to  be  known  as 
local  directors,  shall  be  chosen  by,  and 
be  representative  of,  national  farm  loan 
associations. 

Federal  land  banks  are  empowered  to 
invest  their  funds  in  the  purchase  of 
qualified  first  mortgages  on  farm  lands 
situated  within  the  Federal  land  bank 
district  within  which  they  are  organized 
or  acting.  Loans  on  farm  mortgages  are 
to  be  made  to  co-operative  borrowers 
through  the  organization  of  corporations 
known  as  national  farm  loan  associa- 
tions, by  persons  desiring  to  borrow 
money  on  farm  mortgage  security  under 
the  terms  of  the  act.  Ten  or  more  nat- 
ural persons  who  are  the  owners  of  or 
are  about  to  become  the  owners  of  farm 
land  qualified  as  security  for  mortgage 
loans,  and  who  desire  to  borrow  money 
on  farm  mortgage  security,  may  unite  to 
form  a  national  farm  [204]  loan  associa- 
tion. The  manner  of  forming  these  as- 
sociations, and  the  qualifications  for  mem- 
bership, are  set  out  in  the  act. 

A  loan  desired  by  each  such  person 
must  be  for  not  more  than  $10,000  nor 
less  than  $100,  and  the  aggregate  of  the 
desired  loans  not  less  than  $20,000.  The 
application  for  loan  must  be  accompa- 
nied by  subscriptions  to  stock  of  a  Fed- 
eral land  bank  equal  to  5  per  cent  of  the 
aggregate  sum  desired  on  the  mortgage 
loan.  Provision  is  made  for  appraisal 
of  the  land,  and  report  to  the  Federal 
Farm  Loan  Board.  No  persons  but  bor- 
rowers on  farm  loan  mortgages  shall  be 
members  or  shareholders  of  national 
farm  loan  associations. 

Shareholders  in  farm  loan  associations 
are  made  individually  responsible  for 
the  debts  of  the  association  to  the  extent 
of  the  amount  of  the  stock  owned  by 
them  respectively,  in  addition  to  the 
amount  paid  in  and  represented  by  their 
shares. 

When  any  national  farm  loan  associa- 
tion shall  desire  to  secure  for  any  mem- 
ber a  loan  on  first  mortgage  from  the 
Federal  land  bank  in  its  district,  it  must 
subscribe  to  the  capital  stock  of  the 
Federal  land  bank  to  an  amount  of  5 
per  cent  of  such  loan,  which  capital  stock' 
shall  be  held  by  the  Federal  land  bank 
as  collateral  security  for  the  payment  of 
the  loan,  the  association  shall  be  paid 
any  dividends  accruing  and  payable  on 
the  capital  stock  while  it  is  outstanding. 
Such  stock  may,  in  the  discretion  of  the 
directors,  and  with  the  approval  of  the 
Federal  Farm  Loan  Board,  be  paid  off 
at  par  and  retired,  and  shaU  be  so  retired  I 
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upon  the  full  pa3mient  of  the  mortgage 
loan.  In  such  event,  the  national  farm 
loan  association  must  pay  off  at  par  and 
retire  the  corresponding  shares  of  its 
stock  which  were  issued  when  the  land 
bank  stock  so  retired  was  issued;  but 
it  is  further  provided  that  the  capital 
stock  of  the  land  bank  shall  not  be  re- 
duced to  less  than  5  per  cent  of  the 
principal  of  the  outstanding  farm  [205] 
loan  bonds  issued  by  it.  The  shares  in  na- 
tional farm  loan  associations  shall  be 
of  the  par  value  of  $5  each. 

At  least  25  per  cent  of  that  part  of 
the  capital  of  any  Federal  land  bank  for 
which  stock  is  outstanding  in  the  name 
of  national  farm  loan  associations  must 
be  held  in  quick  assets.  Not  less  than 
5  per  cent  of  such  capital  must  be  invest- 
ed in  United  States  government  bonds. 

The  loans  which  Federal  land  banks 
may  make  upon  first  mortgages  on  farm 
lands  are  provided  for  in  §  12  of  the  act. 
By  §  13,  these  banks  are  empowered,  sub- 
ject to  the  provisions  of  the  act,  to  issue 
and  sell  farm  loan  bonds  of  the  kind 
described  in  the  act,  and  to  invest  funds 
in  their  possession  in  qualified  first 
mortgages  on  farm  lands,  to  receive  and 
to  deposit  in  trust  with  the  Farm  Loan 
Registrar,  to  be  held  by  him  as  collat- 
eral security  for  farm  loan  bonds,  first 
mortgages  upon  farm  lands,  and,  with 
the  approval  of  the  Farm  Loan  Board, 
to  issue  and  to  sell  their  bonds  secured 
by  the  deposit  of  first  mortgages  on 
qualified  farm  lands  as  collateral,  in 
conformity  with  the  provisions  of  §  18 
of  the  act.  By  the  amendment  of  Jan- 
uary 18,  1918,  the  Secretary  of  the 
Treasury  was  empowered,  during  the 
years  1918  and  1919,  to  purchase  farm 
loan  bonds  issued  by  Federal  land  banks 
to  an  amount  not  exceeding  $100,000,000 
each  year,  and  any  Federal  land  bank 
was  authorized  at  any  time  to  repur- 
chase at  par  and  accrued  interest,  for 
the  purpose  of  redemption  or  resale,  any 
of  the  bonds  so  purchased  from  it  and 
held  in  the  United  States  Treasury. 

It  is  also  provided  that  the  bonds  of 
any  Federal  land  bank  so  purchased  and 
held  in  the  Treasury  one  year  after  the 
termination  of  the  pending  war  shall, 
upon  thirty  days'  notice  from  the  Sec- 
retary of  the  Treasury,  be  redeemed  and 
repurchased  by  such  bank  at  par  and 
accrued  interest.  By  §  15  it  is  provided 
that  whenever,  after  the  act  shall  have 
been  in  effect  for  one  year,  it  shall  i^p- . 
pear  to  the  Federal  Farm  Loan  Board 
that  national  farm  loan  [206]  associa- 
tions have  not  been  formed  and  are  not 
likely  to  be  formed,  in  any  loealitf%  bor 
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cause  of  peculiar  local  conditions,  the 
board  may,  in  its  discretion,  authorize 
Federal  land  banks  to  make  loans  on  farm 
lands  through  agents  approved  by  the 
board,  on  the  terms  and  conditions  and 
subject  to  the  restrictions  prescribed  in 
that  section. 

The  act  also  authorizes  the  incorpora- 
tion of  joint  stock  land  banks,  with  cap- 
ital provided  by  private  subscription. 
They  are  organized  by  not  less  than  ten 
natural  persons,  and  are  subject  to  the 
requirements  of  the  provisions  of  §  4 
of  the  act  so  far  as  applicable.  The 
board  of  directors  shall  consist  of  not 
less  than  five  members.  Each  share- 
holder shall  have  the  same  voting  priv- 
ileges as  the  holders  of  shares  in  national 
banking  associations,  and  shall  be  held 
individually  responsible,  equally  and 
ratably,  and  not  one  for  another,  for  all 
contracts,  debts,  and  engagements  of 
such  bank  to  the  extent  of  the  amount 
of  stock  owned  by  them  at  the  par  value 
thereof,  in  addition  to  the  amount  paid 
in  and  represented  by  their  shares.  The 
joint  stock  land  bank  is  authorized  to 
do  business  when  capital  stock  to  the 
amount  of  $250,000  has  been  subscribed, 
and  one  half  paid  in  cash,  the  balance 
remaining  subject  to  call  by  the  board  of 
directors,  the  charter  to  be  issued  by  the 
Federal  Farm  Loan  Board.  No  bonds 
shall  be  issued  until  the  capital  stock 
is  entirely  paid  up.  Except  as  otherwise 
provided,  joint  stock  land  banks  shall 
have  the  powers  of  and  be  subject  to 
all  the  restrictions  and  conditions  im- 
posed on  Federal  land  banks  by  the  act, 
so  far  as  such  conditions  or  restrictions 
are  applicable. 

Federal  land  banks  may  issue  farm 
loan  bonds  up  to  twenty  times  their 
capital  and  surplus.  Joint  stock  land 
banks  are  limited  to  the  issue  of  farm 
loan  bonds  not  in  excess  of  fifteen  times 
the  amount  of  their  capital  and  surplus. 
Joint  stock  land  banks  can  only  loan  on 
first  mortgages  upon  land  in  the  state 
where  located,  or  in  a  state  [207]  con- 
tiguous thereto.  No  loan  on  mortgage 
may  be  made  by  any  bank  at  a  rate  ex- 
ceeding 6  per  cent  per  annum,  exclusive 
of  amortization  payments.  Joint  stock 
land  banks  shall  in  no  case  charge  a  rate' 
of  interest  on  farm  loans  which  shall 
exceed  by  more  than  1  per  cent  the  rate 
established  by  the  last  series  of  farm 
loan  bonds  issued  by  them,  which  rate 
shall  not  exceed  5  per  cent  per  annum. 

Provisions  for  the  issue  of  farm  loan 
bonds  secured  by  first  mortg^ages  on  farm 
lands  or  United  States  bonds,  as  collat- 
tan^,  are  made  for  Federal  land  banks  and 
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joint  stock  land  banks;  in  each  case  the 
issue  is  made  subject  to  the  approval  of 
the  Federal  Farm  Loan  Board.  The  farm 
loan  mortgages,  or  United  States  bonds, 
which  constitute  the  collateral  securitar 
for  the  bonds,  must  be  deposited  witb 
the  Farm  Loan  Registrar. 

Section  26  of  the  act  provides  as  fol- 
lows: 

''That  every  Federal  land  bank  and 
every  national  farm  loan  association,  in- 
cluding the  capital  and  reserve  or  surplus 
therein  and  the  income  derived  therefrom, 
shall  be  exempt  from  Federal,  state,  mu- 
nicipal, and  local  taxation,  except  taxes 
upon  real  estate  held,  purchased,  or  taken 
by  said  bank  or  association  under  the 
provisions  of  section  eleven  and  section 
thirteen  of  this  act.  First  mortgages  exe- 
cuted to  Federal  land  banks,  or  to  joint 
stock  land  banks,  and  farm  loan  bonds 
issued  under  the  provisions  of  this  act, 
shall  be  deemed  and  held  to  be  instru- 
mentalities of  the  government  of  the 
United  States,  and  as  such  they  and  the 
income  derived  therefrom  shall  be  exempt 
from  Federal,  state^  municipal,  and  local 
taxation. 

''Nothing  herein  shall  prevent  the  shares 
in  any  joint  stock  land  bank  from  being 
included  in  the  valuation  of  the  personiu 
property  of  the  owner  or  holder  of  such 
shares,  in  assessing  taxes  imposed  by  an- 
thority  of  the  state  within  which  the  bank 
is  located;  but  such  assessment  and  taxa- 
tion shall  be  in  manner  and  subject  to  the 
conditions  and  limitations  contained  in 
section  fifty-two  [208]  hundred  and 
nineteen  of  the  Revised  Statutes  (Comp. 
Stat.  §  9784,  6  Fed.  Stat.  Anno.  2d  ed.  p. 
796),  with  reference  to  the  shares  of  na- 
tionaJ  banking  associations. 

"Nothing  herein  shall  be  construed  to 
exempt  the  real  property  of  Federal  and 
joint  stock  land  banks  and  national 
farm  loan  associations  from  either  static 
county,  or  municipal  taxes,  to  the  same 
extent,  according  to  its  value,  as  other 
real  property  is  taxed.'' 

Since  the  decision  of  the  great  cases 
of  M'Culloch  V.  Maryland,  4  Wheat.  316, 
4  L.  ed.  579,  and  Osbom  v.  Bank  of  Unit- 
ed States,  9  Wheat.  738,  6  L.  ed.  204,  it 
is  no  longer  an  open  question  that  Con- 
gress may  establish  banks  for  national 
purposes,  only  a  small  part  of  the  capital 
of  which  is  held  by  the  government,  and 
a  majority  of  the  ownership  in  which  is 
represented  by  shares  of  capital  stodc. 
privately  owned  and  held;  the  principal 
business  of  such  banks  being  private 
banking,  conducted  with  the  usual  meth- 
ods of  such  business.  While  the  exprssi 
power  to  create  a  bank  or  ineorporate  oas 
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k  not  found  in  the  Constitution,  the 
oonit.  speaking  by  Chief  Jnstiee  Marshall, 
in  M'Culloefa  v.  Maryland,  found  autbor- 
i^  80  to  do  in  the  broad  general  powers 
cbnferred  by  the  Constitution  upon  the 
Congress  to  levy  and  collect  taxes,  to  bor- 
row'money,  to  regulate  commerce,  to  pay 
the  public  debts,  to  declare  and  conduct 
war,  to  raise  and  support  armies,  and  to 
provide  and  maintain  a  navy,  etc.  Con- 
gress, it  was  held,  had  authority  to  use 
■oeh  means  as  were  deemed  appropriate 
to  exercise  the  great  powers  of  the  gov- 
ernment by  virtue  of  article  1,  §  8,  clause 
18  of  the  Constitution,  granting  to  Con- 
gress the  right  to  make  all  laws  necessary 
and  proper  to  make  the  grant  effectual. 
In  First  Nat.  Bank  v.  Fellows,  244  U.  S. 
416,  419,  61  L.  ed.  1233,  1237,  L.R.A. 
1918C,  283,  37  Sup.  Ct.  Rep.  734,  Ann. 
Cas.  1918D,  1169,  the  Chief  Justice, 
speaking  for  the  court,  after  reviewing 
M'Culloch  V.  Maryland  and  Osbom  v. 
Bank  of  United  States,  and  considering 
the  power  given  to  Congress  to  pass  laws 
to  make  the  specific  powers  granted  ef- 
fectual, said: 

''In  terms  it  was  pointed  out  that  this 
broad  authority  [200]  was  not  stereo- 
typed as  of  any  particular  time,  but  en- 
dured, thus  furnishing  a  perpetual  and 
living  sanction  to  the  legislative  authority 
within  the  limits  of  a  just  discretion  en- 
abling it  to  take  into  consideration  the 
changing  wants  and  demands  of  society, 
and  to  adopt  provisions  appropriate  to 
meet  every  situation  which  it  was  deemed 
required  to  be  provided  for." 

That  the  formation  of  the  bank  was  re- 
qnired,  in  the  judgm^it  of  the  Congress, 
for  the  fiscal  operations  of  the  govern- 
ment, was  a  principal  consideration  upon 
which  Chief  Justice  Marshall  rested  the 
authority  to  create  the  bank;  and  for  that 
purpose,  being  an  appropriate  measure 
in  Uie  judgment  of  the  Congress,  it  was 
held  not  to  be  within  the  authority  of  the 
eonrt  to  question  the  conclusion  reached 
1^  the  legislative  branch  of  the  govern- 
ment. 

Upon  the  authority  of  M'Culloch  ▼. 
Muyland  and  Osbom  ^  Bank  of  United 
States,  the  national  banking  system  was 
eatabliiBhedy  and  upon  them  this  court  has 
rested  the  constitutionality  of  the  legisla- 
tion establishing  such  baidcs.  Farmers  & 
M.  Nat.  Bank  v.  Dearing,  91  U.  S.  29, 
S3,  H  23  L.  ed.  196, 198, 199. 

Congress  has  seen  fit  in  §  6  of  the  act 
fo  make  both  classes  of  banks,  when  desig- 
nated for  that  purpose  by  the  Secretary 
cl  the  Treasury,  depositaries  of  public 
aon^,  exeept  receipts  from  customs,  nn- 1 
der  TWUatioos  to  be  pzeaeribed  by  the  1 
#•  It-en. 


Secretary  of  the  Treasury,  and  has  au- 
thorized their  employment  as  financial 
agents  of  the  government,  and  the  banks 
are  required  to  perform  such  reasonable 
duties,  as  depositaries  of  public  moneys 
and  financial  agents,  as  may  be  required 
of  them.  The  Secretary  of  the  Treasury 
shall  require  of  the  Federal  land  banks 
and  the  joint  stock  land  banks,  thus 
designated,  satisfactory  security,  by  the 
deposit  of  United  States  bonds  or  other- 
wise, for  the  safe-keeping  and  prompt 
payment  of  the  public  money  deposited 
with  them,  and  [2101  for  the  faithful 
performance  of  their  duties  as  the  finan- 
cial agents  of  the  government. 

Section  6  also  provides  that  no  govern- 
ment funds  deposited  under  the  provisions 
of  the  section  shall  be  invested  in  mort- 
gage loans  or  farm  loan  bonds. 

It  is  said  that  the  power  to  designate 
these  banks  as  such  depositaries  has  not 
been  exercised  by  the  government,  and 
that  the  Federal  land  banks  have  acted  as 
Federal  agents  only  in  the  case  of  loans 
of  money  for  seed  purposes,  made  in  the 
summer  of  1918,  to  which  we  have  already 
referred.  But  the  existence  of  the  power 
under  the  Constitution  is  not  determined 
by  the  extent  of  the  exercise  of  the  au- 
thority conferred  under  it.  Congress  de- 
clared it  necessary  to  create  these  fiscal 
agencies,  and  to  make  them  authorized 
depositaries  of  public  money.  Its  power 
to  do  so  is  no  longer  open  to  question. 

But,  it  is  urged,  the  attempt  to  create 
these  Federal  agencies,  and  to  make  these 
banks  fiscal  agents  and  public  depositaries 
of  the  government,  is  but  a  pretext.  But 
nothing  is  better  settled  by  the  decisions 
of  this  court  than  that,  when  Congress 
acts  within  the  limits  of  its  constitutional 
authority,  it  is  not  the  province  of  the 
judicial  branch  of  the  government  to  ques- 
tion its  motives.  Veazie  Bank  v.  Fenno, 
8  Wall.  533,  541,  19  L.  ed.  482,  485;  Mc- 
Cray  v.  United  States,  195  U.  S.  27,  49 
L.  ed.  78,  24  Sup.  Ct.  Rep.  769,  1  Ann. 
Cas.  561;  Flint  v.  Stone  Tracy  Co.  220 
U.  S.  107,  147,  153,  156,  55  L.  ed.  389, 
411,  414,  415,  31  Sup.  Ct.  Rep.  342,  Ann. 
Cas.  1912B,  1312,  and  cases  cited. 

That  Congress  has  seen  fit,  in  making 
these  banks  fiscal  agencies  and  deposi- 
taries of  public  moneys,  to  grant  to 
them  banking  powers  of  a  limited  char- 
acter, in  nowise  detracts  from  the  author- 
ity of  Congress  to  use  them  for  the  gov- 
ernmental purposes  named,  if  it  sees  fit 
to  do  so.  A  bank  may  be  organized  with 
or  without  the  authority  to  issue  cur- 
rency. It  may  be  authorized  to  receive 
deposits  in  only  a  limited  way.  Speak- 
ing generallyi  a  bank  is  a  moneyed  insti- 
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tution  to  faeilitate  the  borrowing,  lending, 
and  caring  for  moniey.  But  whether 
[211]  technically  banks,  or  not,  these 
oiganizations  may  serve  the  governmental 
purposes  declared  by  Congpress  in  tlieir 
creation.  Furthermore,  these  institutions 
are  organized  to  serve  as  a  market  for 
United  States  bonds.  Not  less  than  5  per 
cent  of  the  capital  of  the  Federal  land 
banks,  for  which  stock  is  outstanding  to 
farm  loan  associations,  is  required  to  be 
invested  in  United  States  bonds.  Both 
kinds  of  banks  are  empowered  to  buy 
and  sell  United  States  bonds. 

In  First  Nat.  Bank  v.  Fellows,  supra, 
this  court  sustained  the  power  of  Congress 
to  enable  a  national  bank  to  transact 
business,  which,  by  itself  considered, 
might  be  beyond  the  power  of  Congress 
to  authorize.  In  that  case  it  was  held  to 
be  within  the  authority  of  Congress  to 
permit  national  banks  to  exercise,  by  per- 
mission of  the  Federal  Reserve  Board, 
when  not  in  contravention  of  local  law, 
the  office  of  trustee,  executor,  administra- 
tor, or  registrar  of  stocks  or  bonds. 

We  therefore  conclude  that  the  creation 
of  these  banks,  and  the  grant  of  authority 
to  them  to  act  for  the  government  as 
depositaries  of  public  moneys  and  pur- 
chasers of  government  bonds,  brings  them 
within  the  creative  power  of  Congress,  id- 
though  they  may  li^  intended,  in  connec- 
tion with  other  privileges  and  duties,  to 
facilitate  the  making  of  loans  upon  farm 
security  at  low  rates  of  interest.  This 
does  not  destroy  the  validity  of  Uiese  en- 
actments any  more  than  the  general  bank- 
ing powers  destroyed  the  authority  of 
Congress  to  create  the  United  States  bank, 
or  the  authority  given  to  national  banks 
to  carry  on  additional  activities  de- 
stroyed the  authority  of  Congress  to 
create  those  institutions. 

In  the  brief  filed  upon  reargument, 
counsel  for  the  appellant  seem  to  admit 
the  power  of  Congress  to  appropriate 
money  for  the  direct  purposes  named,  and 
in  that  brief  they  say:  ''Tax  exemption 
Is  the  real  issue  sought  to  be  settled  here.'' 
Deciding,  as  we  do,  that  these  institutions 
[212]  have  been  created  by  Congress 
within  the  exercise  of  its  legitimate  au- 
thority, we  think  the  power  to  make  the 
securities  here  involved  tax  exempt  neces- 
sarily follows.  This  principle  was  set- 
tled in  M'Culloch  v.  Maryland,  4  Wheat. 
316,  4  L.  ed.  579,  and  Osbom  v.  Bank  of 
United  States,  9  Wheat.  738,  6  L.  ed.  204. 

That  the  Federal  government  can,  if 
it  sees  fit  to  do  so,  exempt  such  securities 
from  taxation,  seems  obvious  upon  the 
elearest  principles.  But  it  is  said  to  be 
nn  inrasion  of  state  authority  to  extendi 
B0O 


the  tax  exemption  so  as  to  restrain  tlit 
power  of  the  state.  Of  a  similar  conten- 
tion made  in  M'CuUoch  v.  Maryland, 
Chief  Justice  Marshall  uttered  his  often 
quoted  statement:  ''That  the  power  to 
tax  involves  the  power  to  destroy;  that 
the  power  to  destroy  may  defeat  and  ren- 
der useless  the  power  to  create;  that  there 
is  a  plain  repugnance,  in  conferring  on 
one  government  a  power  to  control  the 
constitutional  measures  of  another,  whidi 
other,  with  respect  to  those  very  measures, 
is  declared  to  be  supreme  over  that  whieh 
exerts  the  control, — are  propositions  not 
to  be  denied."    4  Wheat.  431. 

The  same  principle  has  been  recogniied 
in  the  National  Bank  Cases,  declaring  the 
power  of  the  states  to  tax  the  property 
and  franchises  of  national  banks  only  to 
the  extent  authorized  by  the  laws  of  Con- 
g^ress.  Owensboro  Nat.  Bank  v.  Owens- 
boro,  173  U.  S.  664,  43  L.  ed.  850,  19 
Sup.  Ct.  Rep.  537,  involved  the  validity 
of  a  franchise  tax  in  Kentucky  on  na- 
tional banks.  In  that  case  this  court 
declared  (pp.  668,  669)  that  the  states 
were  wholly  without  power  to  levy  any 
tax  directly  or  indirectly  upon  national 
banks,  their  property,  assets,  or  fran* 
chises,  except  so  far  as  the  permissive 
leg^lation  of  Congress  allowed  such  taxa- 
tion ;  and  the  court  declared  that  the  right 
granted  to  tax  the  real  estate  of  tfoeh 
banks,  and  the  shares  in  the  names  of 
the  shareholders,  constituted  the  extent  of 
the  permission  given  by  Congress,  and 
any  tax  beyond  these  was  declared  to  be 
void. 

[213]  In  Farmers'  &  M.  Sav.  Bank  ▼. 
Minnesota,  232  U.  S.  516,  58  L.  ed.  706,  S4 
Sup.  Ct.  Rep.  354,  this  court  held  -that  a 
state  may  not  tax  bonds  issued  by  the  mu- 
nicipality of  a  territory;  that  to  tax  sudi 
bonds  as  property  in  the  hands  of  the 
holder  is,  in  the  last  analysis,  an  impon- 
tion  upon  the  right  of  a  municipality  to 
issue  them. 

The  exercise  of  such  taxing  power  by 
the  states  might  be  so  used  as  to  hamper  ' 
and  destroy  the  exercise  of  authority  con- 
ferred by  Congress,  and  this  justifies  the  ^ 
exemption.     If  the  states  can  tax  \hmt^ 
bonds,  they  may  ^destroy  the  means  pro- 
vided for  obtaining  the  necessary  fundi* 
for  the  future  operation  of  the  banks. 
With  the  wisdom  and  policy  of  this  legta- 
lation  we  have  nothing  to  do.  Ours  is  onljf 
the  function  of  ascertaining  whether  Con- 
gress, in  the  creation  of  the  banksy  and 
in  exempting  these  securities  from  taxa- 
tion. Federal  and  state,  has  acted  withn 
the  limits  of  its  constitutional  authority. 
For  the  reasons  stated,  we  think  the  con- 
tention of  the  government,  and  of  the  ap> 


19t0. 


SMITH  T.  KANSAS  CITY  TITLE  k  T.  CO. 


SlS-216 


pelleesy  that  these  banks  are  oonstitu- 
tionally  organised  and  the  secoritieB  here 
involved  legally  exempted  from  taxation, 
most  be  sustained. 

It  follows  that  the  decree  of  the  District 
Court  is  aflirmed. 

Mr.  Justice  Brandeis  took  no  part  in 
the  consideration  or  decision  of  this  ease. 

Mr.  Justice  Holmas,  dissenting: 
No  doubt  it  is  desirable  that  the  ques- 
tion raised  in  this  case  should  be  set  at 
rest,  but  that  can  be  done  by  the  courts 
of  the  United  States  only  within  the  lim- 
its of  the  jurisdiction  conferred  upon 
them  by  the  Constitution  and  the  laws  of 
the  United  States.  As  this  suit  was 
brought  by  a  citizen  of  Missouri  against 
a  Missouri  corporation,  the  [214]  single 
ground  upon  which  the  jurisdiction  of  the 
district  court,  can  be  maintained  is  that 
the  suit  ''arises  under  the  Constitution  or 
laws  of  the  United  States/'  within  the 
meaning  of  §  24  of  the  Judicial  Code.  I 
am  of  opinion  that  this  case  does  not 
arise  in  that  way,  and  therefore  that  the 
bill  should  have  been  dismissed. 

It  is  evident  that  the  cause  of  action 
arises  not  under  any  law  of  the  United 
States,  but  wholly  under  Missouri  law. 
The  defendant  is  a  Missouri  corporation, 
and  the  right  claimed  is  that  of  a  stock- 
holder to  prevent  the  directors  from  do- 
ing an  act, — ^that  is,  making  an  invest- 
ment,— ^alleged  to  be  contrary  to  their 
duty.  But  the  scope  of  their  duty  de- 
pends upon  the  charter  of  their  corpora- 
tion and  other  laws  of  Missouri.  If  those 
laws  had  authorized  the  investment  in 
terms,  the  plaintiff  would  h&ve  had  no 
ease,  and  this  seems  to  me  to  make  mani- 
fest what  I  am  unable  to  deem  even  de- 
batable,— ^that,  as  I  have  said,  the  cause 
of  action  arises  wholly  under  Missouri 
law.  If  the  Missouri  law  authorizes  or 
forbids  the  investment  according  to  the 
determination  of  this  court  upon  a  point 
under  the  Constitution  or  acts  of  Con- 
gress, still  that  point  is  material  only  be- 
cause the  Missouri  law  saw  fit  to  make 
it  so.  The  whole  foundation  of  the  duty 
is  Missouri  law,  which,  at  its  sole  will,  in- 
corporated the  other  law  as  it  might  in- 
corporate a  document.  The  other  law  or 
document  depends  for  its  relevance  and 
effect  not  on  its  own  force,  but  upon  the 
law  that  took  it  up;  so  I  repeat  once 
more,  the  cause  of  action  arises  wholly 

from  the  law  of  the  state. 
•5  Ja.  ed. 


But  it  seems  to  me  that  a  suit  cannot 
be  said  to  arise  under  any  other  law  than 
that  which  creates  the  cause  of  action.  It 
may  be  enough  that  the  law  relied  upon 
creates  a  part  of  the  cause  of  action,  al- 
though not  the  whole,  as  held  iu  Osbom 
V.  Bank  of  United  States,  9  Wheat.  738, 
819-^23,  6  L.  ed.  204,  223,  224,  which, 
perhaps,  is  all  that  is  meant  by  the  less 
guarded  expressions  in  Cohen  v.  Virginia, 
6  Wheat.  264,  379,  5  L.  ed.  257,  285.  I 
am  content  to  assume  this  to  be  so,  al- 
though the  Osbom  Case  [215]  has  been 
criticized  and  regretted.  But  the  law  must 
create  at  least  a  part  of  the  cause  of  ac- 
tion by  its  own  force,  for  it  is  the  suit, 
not  a  question  in  the  suit,  that  must  arise 
under  the  law  of  the  United  States.  The 
mere  adoption  by  a  state  law  of  a  United 
States  law  as  a  criterion  or  test,  when  the 
law  of  the  United  States  has  no  force 
proprio  vigore,  does  not  cause  a  ease  un- 
der the  state  law  to  be  also  a  case  under 
the  law  of  the  United  States,  and  so  it  has 
been  decided  by  this  court  again  and 
again.  Miller  v.  Swann  (Miller  v.  Ander- 
son) 150  U.  S.  132,  136,  137,  37  L.  ed. 
1028,  1030,  14  Sup.  Ct.  Rep.  52;  Louis- 
ville  &  N.  R.  Co.  v.  Western  U.  Teleg.  Co. 
237  U.  S.  300,  303,  59  L.  ed.  965,  966,  35 
Sup.  Ct.  Rep.  598.  See  also  Shoshone 
Min.  Co.  V.  Rutter,  177  U.  S.  505,  508, 
509,  44  L.  ed.  864,  865,  866,  20  Sup.  Ct. 
Rep.  726. 

I  find  nothing  contrary  to  my  views  in 
Brushaber  v.  Union  P.  R.  Co.  240  U.  S. 
1,  10,  60  L.  ed.  493,  498,  L.R.A.1917D, 
414,  36  Sup.  Ct.  Rep.  236,  Ann.  Cas. 
1917B,  713.  It  seems  to  me  plain  that 
the  objection  that  I  am  considering  was 
not  before  the  mind  of  the  court,  or  the 
subject  of  any  of  its  observations,  if  open. 
I  am  confirmed  in  my  view  of  that  ease 
by  the  fact  that  in  the  next  volume  of 
reports  is  a  decision,  reached  not  without 
discussion,  and  with  but  a  single  dissent, 
that  "a  suit  arises  under  the  law  that 
creates  the  cause  of  action."  That  was 
the  ratio  decidendi  of  American  Well 
Works  Co.  V.  Layne  ft  B.  Co.  241  U.  S. 
257,  260,  60  L.  ed.  987,  989,  36  Sup.  Ct. 
Rep.  585.  I  know  of  no  decisions  to  the 
contrary,  and  see  no  reason  for  overrul- 
ing it  now. 

Mr.   Justice   McBeynolds   concurs   in 

this  dissent.    In  view  of  our  opinion  that 

this  court  has  no  jurisdiction^  we  express 

I  no  judgment  on  the  merita 
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(2161  THE  PESARO.i 
(See  S.  G.  Reporter's  ed.  216-219.) 

Appeal  «  finality  of  judirmeiit  below. 

1.  A  decree  of  a  Federal  district  court 
in  a  suit  in  rem  in  admiralty  against  a 
ship,  which  decree,  though  not  formally 
dismissing  the  libel,  holds  for  naught  the 
process  under  which  the  phip  was  arrested, 
declares  that  the  ship  is  not  subject  to  any 
such  process,  and  directs  her  release,  is 
final  for  the  purpose  of  an  appeal  to  the 

Federal  Supreme  Court. 
[For  other  cases,  see  Appeal  and  Error,  I.  d. 
In  Digest  Sup.  Ct.  1908.] 

Appeal  «  from  district  court  —  JuriB- 
diction  below. 

2.  Whether  or  not  a  ship  owned  by  a 
foreign  goTemment,  and,  at  the  time  of 
arrest,  in  the  possession  of  such  govern- 
ment, is  subject  to  the  process  of  a  Federal 
district  court,  sitting  as  a  court  of  ad- 
miralty, is  a  jurisdictional  question  in  the 
sense  of  the  provision  of  the  Judicial  Code, 
S  238,  for  an  appeal  or  writ  of  error  from 
a  district  court  directly  to  the  Federal 
Supreme  Court  in  any  case  in  which  the 
jurisdiction  of  the  lower  court. may  be  in 
issue. 

[For  other  cases,  see  Appenl  and  Error,  895- 
914,  in  Digest  Sup.  Ct.  1908.] 

Admiralty  «  practice  «  objection   by 
foreign  government. 

3.  The  objection  that  a  vessel  libeled 
was  owned  by  a  foreign  |^overnment,  and,  at 
the  time  of  arrest,  was  in  the  possession  of 
such  government,  should  come  through 
official  channels  of  the  United  States,  and 
not  by  way  of  a  direct  suggestion  of  the 
Ambassador  of  such  foreign  government, 
and  an  accompanying  certificate  of  the 
Secretary  of  State  that  such  Ambassador 
is  the  duly  accredited  representative  of 
such  foreign  government  gives  no  sanction 
to  such  suggestion. 

[No.  317.1 

Argued  January  26  and  27,  1921.    Decided 
February  28,  1921. 

Note. — ^As  to  what  judgments  are  final 
for  purposes  of  review — see  notes  to 
Gibbons  v.  Ogden,  5  L.  ed.  U.  S.  302; 
Schlosser  v.  Hemphill,  49  L.  ed.  U.  S. 
1001 ;  and  Detroit  &  M.  R.  Co.  v.  Michi- 
gan R.  Commission,  60  L.  ed.  U.  S.  802. 

On  direct  review  in  the  Federal  Su- 
preme Court  of  judgments  of  district  or 
(tirruit  courts — see  notes  to  Gwin  v. 
United  States,  46  L.  ed.  U.  S.  741;  B. 
Altman  &  Co.  v.  United  States,  56  L.  ed. 
U.  S.  894;  and  Berkman  v.  United  States, 
63  L.  ed.  U.  S.  877. 

iThe  record  title  in  this  case  is  Giovanni 
Lusxato  and  Joseph  G.  Luzzato,  Copartners, 
Trading  under  the  Firm  Name  of  Giovanni 
Luzxato  A  Son  t.  Steamship  Pesaro,  etc 
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APPEAL  fronr  the  Distriet  Court  of 
the  United  States  for  the  Sonthem 
Distriet  of  New  York  to  review  a  deeree 
which  released  a  vessel  from  arrest  upon 
suggestion  by  a  foreign  Ambassador  that 
the  ship  was  owned  by  his  government, 
and  at  the  time  of  arrest  was  in  the 
possession  of  sneh  government  Re- 
versed. 
The  faets  are  stated  in  the  opinion. 

Messrs.  Oscar  B.  Houston  and  Harold 
V.  Amberg  argued  the  cause,  and,  with 
Mr.  p.  Roger  Englar,  filed  a  brief  for 
petitioner : 

The  doctrine  of  admissibility  and  con- 
clusiveness of  direct  ambassadorial  sug- 
gestions arises  out  of  a  fulore  to  distin- 
guish between  the  several  functions  of  an 
ambassador. 

4  Moore,  International  Law  Dig.  pp. 
445,  584^  631,  635,  642,  680. 

If  the  ambassador,  filing  the  direct  sug- 
gestion in  the  instant  cases,  is  presentinjg 
a  political  question,  the  suggestion  is 
improper  and  impotent 

Underhill  v.  Hernandez,  168  U.  8.  250, 
42  L.  ed.  456, 18  Sup.  Ct.  Rep.  83;  Jones 
V.  United  States,  137  U.  S.  202,  34  L.  ed. 
691, 11  Sup.  Ct  Rep.  80;  Mighell  v.  Sul- 
tan [1894]  1  Q.  B.  149,  63  L.  J.  O.  B. 
N.  S.  593,  9  R.  447,  70  L.  T.  N.  S.  6i,  58 
J.  P.  244;  Williams  v.  Suffolk  Ins.  Co. 
13  Pet  415, 10  L.  ed.  226. 

If  the  foreign  ambassador,  in  filing  the 
suggestion,  is  presenting  a  judicial  ques- 
tion, the  suggestion  is  inadmissible,  in 
that  it  does  not  meet  the  requirements  of 
the  ordinary  rules  of  evidence. 

22  C.  J.  p.  791;  Church  v.  Hubbart,  2 
Cranch,  187)  2  L.  ed.  249 ;  The  Alice,  12 
Fed.  923;  Edison.  Electric  light  Co.  v. 
Electric  Engineering  Supply  Co.  60  Fed. 
401;  United  States  v.  Lew  Poy  Dew,  119 
Fed.  786;  22  C.  J.  §  922,  p.  809. 

Mr.  John  M.  Woolsey  argued  the 
cause  and  filed  a  brief  for  respondent: 

This  court  has  not  jurisdiction  on  this 
appeal  because  it  was  improperly  taken 
to  this  court  direct.  The  question  of  the 
jurisdiction  of  the  district  court  as  a  Fed- 
eral court  was  not  involved,  and,  hence, 
the  appeal  should  have  been  taken  to  the 
circuit  court  of  appeals. 

Carey  v.  Houston,  &  T.  C.  R.  Co.  150 
U.  S.  170,  37  L.  ed.  1041,  14  Sup.  Ct. 
Rep.  63;  Farrugia  v.  Philadelphia  ft  R. 
R.  Co.  233  U.  S.  352,  58  L.  ed.  996,  84 
Sup.  Ct.  Rep.  591 ;  De  Rees  v.  Costaguta, 
254  U.  S.  166,  ante,  202,  41  Sup.  Ct  Rep. 
69;  Bien  v.  Robinson,  208  U.  3.  423,  52 
L.  ed.  556,  28  Sup.  Ct  Rep.  379;  SeuUy 
V.  Bird,  209  U.  8.  481,  52  L.  ed.  899,  28 
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Sup.   Ct.  Rep.  597;   Workman  ▼.  New  48  L.  J.  Prob.  N.  S.  13,  40  L.  T.  N.  S. 

York,  179  U.  S.  570,  672,  674,  45  L.  ed.  219,  27  Week.  Rep.  739;  The  Ester,  190 

324,  325,  21  Sup.  Ct.  Rep.  212;  The  At-  Fed.  216;  The  Belgenland,  114  U.  S.  355, 

tnalita,  152  C.  C.  A.  43,  238  Fed.  909;  364,  365,  29  L.  ed.  152,  155,  156,  5  Sup. 

The  Resolute,  168  U.  S.  438,  442,  42  L.  Ct.  Rep.  860;  Rocca  v.  Thompson,  223  U. 

ed.  533,  536,  18  Sup.  Ct.  Rep.  112.  S.  317,  56  L.  ed.  453,  32  Sup.  Ct.  Rep. 

The  special  appearance  of  the  Italian  207. 
Ambassador,  through  proctors,  for  the  i^  j^g^^^  y^  Devanter  delivered 
purpose  of  clamimg  immunity,  and  for  ^j^^  opinion  of  the  court- 
no  other  purpose,  was  a  proper  procedure  The  Pesaro,  an  Italian  steamship 
for  him  to  follow  m  the  vindication  of  his  ^jji^h  carried  a  shipment  of  olive  oil 
Sovereigrn's  prerogatives  when  a  vessel  from  Genoa  to  New  York,  was  sued  in 
owned  by  that  Sovereign  was  arrested  by  ^^^  [217]  in  admiralty  in  the  district 
P'SS^A^^  ^"'o^^Sr**^  >.oc  AA^  A  r  ;i  court  to  enforce  a  claim  for  damage  to 
A5«  Aqn"°®'  Wheat.  435,  445,  4  L.  ed.  ^hat  part  of  her  cargo,  the  libel  alleging 
4Zo,  4o0.            *    1      o         T\  thai  she  was  "a  general  ship  engaged  in 

The  assent  of  the  State  Department  ^^  common  carriage  of  merchandise  by 

has  been  secured,  bwause  the  Ambassador  ^^^er,  for  hire."    The  usual  process  issued 

presented  to  the  State  Department  his  ^nd  the  ship  was  arrested.    Afterwards, 

special  app^rance,  which  contained  the  up^n  a  direct  suggestion  by  the  Italian 

reasons  for  his  intervention  wid  a  state-  Ambassador  that  the  ship  was  owned  by 

mcnt  of  the  relief  sought,  and  the  State  thg  Italian  government,  and  at  the  time 

Department  annexed  to  his  special  ap-  ^f  ^he  arrest  was  in  its  possession,  and 

pearwice^^a  certificate  of  his  stonding  as  therefore  was  not  subject  to  the  court's 

acCTedited  Ambassador.  process,   the   court   vacated   the   arrest. 

United  States  v.  Benner^  Baldw.  234,  xhe  libellants  objected  that  a  direct  sw- 

Fed.  Cas.  No.  34,568;  United  States  v.  gestion  by  the  Ambassador  was  not  ad- 

Liddle,  2  Wash.  C.  C.  205,  Fed.  Cas.  No.  missible,  and  that,  to  be  entertained,  the 

15,  598 ;  United  States  v.  Ortega,  4  Wash,  suggestion  should  come  through  official 

C.  C.  531,  Fed.  Cas.  No.  15,971.  channels  of  the  United  States;  but  the 

If  the  Ambassador's  appearance  be  objection  was  overruled.  The  libellants 
considered  an  appearance  as  amicus  then  requested  permission  to  traverse 
curi®,  it  was  in  all  respects  proper  for  the  suggestion  and  to  make  a  showing 
the  court  to  allow  it,  for  each  court  has  [q  opposition;  but  the  request  was  de- 
an inherent  right,  in  the  exercise  of  its  ^ied,  the  court  holding  that  to  contro- 
judicial  discretion,  to  allow  appearances  vert  or  question  the  suggestion  was  not 
before  it  of  amici  curiae.  allowable.       The     libellants     appealed 

Employers'  Liability  Cases  (Howard  v.  directly  to  this  court,  and  in  that  con- 
Illinois  C.  R.  Co.)  207  U.  S.  463,  490,  52  nection  the  district  court  certified  the 
L.  ed.  297,  305,  28  Sup.  Ct.  Rep.  141;  ground  of  its  decision  as  follows; 
Dillon  V.  Stratheam  S.  S.  Co.  248  U.  S.  "i  do  certify  that  the  vessel  was  re- 
182,  63  L.  ed.  199,  39  Sup.  Ct.  Rep.  83;  leased  from  arrest  by  me  by  a  final  de- 
Stratheam  S.  S.  Co.  v.  Dillon,  252  U.  S.  cree  herein,  solely  because  I  deemed  that 
348,  64  L.  ed.  607,  40  Sup.  Ct.  Rep.  350;  the  United  States  district  court,  sitting 
The  Claveresk,  264  Fed.  276;  The  Carlo  as  a  court  of  admiralty,  has  no  jurisdic- 
Poma,  170  C.  C.  A.  345,  259  Fed.  369;  tion  to  subject  to  its  process  a  steam- 
Muir  V.  Chatfield,  166  C.  C.  A.  352,  255  ship  which  is,  by  the  suggestion  of  the 
Fed.  24;  Northern  Securities  Co.  v.  said  Italian  Ambassador,  filed  in  this 
United  States,  191  U.  S.  555,  556,  48  L.  court,  represented  to  be  the  public  prop- 
ed.  299,  24  Sup.  Ct.  Rep.  119;  The  erty  and  in  the  possession  of  the  King- 
Adriatic,  169  C.  C.  A.  622,  258  Fed.  902;  dom  of  Italy." 

The  Stratheam,  168  C.  C.  A.  25,  256  Fed.  Our  authority  to  entertain  the  appeal 

631;  The  Athanasios,  228  Fed.  558;  The  is  challenged  upon   two  grounds.     One 

Stratheam,   239   Fed.   583;   The   Maipo,  is  that  the  decree  is  not  final,  because 

252   Fed.   627;   The   Adriatic,  253   Fed.  it  does  not  dismiss  the  libel.     That  it 

489;   The  Roseric,  254  Fed.  154;  Earn  does  not  formally  do  so  is  true,  but  this 

line  S.  S.  Co.  v.  Sutherland  S.  S.  Co.  is  not  decisive.     The  suit  is  in  rem, — is 

254  Fed.  127;  The  Santa  Cruz  (E.  D.  Va.  against  the  ship.     The  decree  holds  for 

June  28,  1919) ;  Nanklivel  v.  Omsk  All  naught  the  process  under  which  the  ship 

Russian  Government   (N.  Y.  L.  J.  Oct.  was  arrested,  declares  she  is  not  subject 

28,  1920) ;  Marine  Transport  Service  Co.  to  any  such  process,  and  directs  her  re- 

▼.  Romanoff  (N.  Y.  L.  J.  Feb.  1,  1918) ;  lease, — in    other   words,    dismisses    her 

The  Constitution,  L.  R.  4,  Prob.  Div.  39,  without  day.    Thus  the  deeree  ends  the 
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suit  as  effectually  as  if  it  formally  dis- 
missed the  libel.  [218]  Obviously,  there- 
fore, it  is  final.  That  it  was  intended  to 
be  so  is  shown  by  the  court's  certificate. 

The  other  ground  is  that  the  question 
raised  and  decided  was  not  a  jurisdic- 
tional one  in  the  sense  of  the  statute, 
Judicial  Code,  §  238,  providing  for  an 
appeal  or  writ  of  error  from  a  district 
court  directly  to  this  court  ''in  any  case 
in  which  the  jurisdiction  of  the  court 
may  be  in  issue.''  But  we  think  it  was 
such  a  question,  because  it  directly  con- 
cerned the  power  of  the  district  court,  as 
defined  by  the  laws  of  the  United  States, 
to  entertain  and  determine  the  suit. 
The  Jefferson,  215  U.  S.  130, 137, 138,  64 
L.  ed.  125, 128, 129,  30  Sup.  Ct.  Rep.  54, 
17  Ann.  Gas.  907;  The  Ira  M.  Hedges 
(Lehigh  Valley  R.  Co.  v.  Cornell  S.  B. 
Co.)  218  U.  S.  264.  270,  54  L.  ed.  1039, 
1040,  31  Sup.  Ct.  Rep.  17,  20  Ann.  Cas. 
1235;  United  States  v.  Congress  Constr. 
Co.  222  U.  S.  199,  56  L.  ed.  163,  32  Sup. 
Ct.  Rep.  44.  By  the  Judicial  Code,  §  24, 
cl.  3,  the  district  courts  are  invested 
with  original  jurisdiction  of  ''all  civil 
causes  of  admiralty  and  maritime  juris- 
diction; "  and  this  is  a  suit  of  that  char- 
acter. Whether  Congress  intended  this 
statute  should  include  suits  against 
ships  such  as  the  Pesaro  is  represented 
to  be  in  the  Ambassador's  suggestion, 
when  they  are  within  the  waters  of  the 
United  States,  is  as  yet  an  open  question. 
The  statute  contains  no  express  excep- 
tion of  them;  but  it  may  be  that  they 
are  impliedly  excepted.  The  Exchange 
V.  M'Faddon,  7  Cranch,  116,  136,  146,  3 
L.  ed.  287,  293,  296.  If  so,  the  implica- 
tion  is  a  part  of  the  statute.  United 
States  V.  Babbit,  1  Black,  55,  61,  17  L. 
ed.  94,  96;  South  Carolina  v.  United 
States,  199  U.  S.  437,  451,  50  L.  ed.  261, 
265,  26  Sup.  Ct.  Rep.  110,  4  Ann.  Cas. 
737.  Thus,  the  answer  to  the  question 
propounded  to  the  district  court  involved 
a  construction  of  the  statute,  defining  its 
jurisdiction  in  admiralty. 

We  come,  then,  to  consider  whether 
the  court  erred  in  sustaining  the  Am- 
bassador's suggestion  that  the  ship  was 
not  subject  to  its  process.  Apart  from 
that  suggestion,  there  was  nothing  point- 
ing to  an  absence  of  jurisdiction.  On 
the  contrary,  what  was  said  in  the  libel 
pointed  plainly  to  its  presence.  The 
suggestion  was  made  directly  to  the 
court,  and  not  through  any  official 
channel  of  the  United  States.  True,  it 
was  accompanied  by  a  certificate  of  the 
[219]  Secretary  of  State,  stating  that  the 
Ambassador  was  the  dulv  accreted  di- 

glomatie  rsprssentative  of  Italy,  but  while 
t4 


that  established  his  diplomatic  status, 
it  gave  no  sanction  to  the  suggestion. 
The  terms  and  form  of  the  suggestion 
show  that  the  Ambassador  did  not  in- 
tend thereby  to  put  himself  or  the  Ital- 
ian government  in  the  attitude  of  a 
suitor,  but  only  to  present  a  respectful 
suggestion  and  invite  the  court  to  give 
effect  to  it.  He  called  it  a  "suggestion," 
and  we  think  it  was  nothing  more.  lo 
these  circumstances  the  lil^llants'  ob- 
jection that,  to  be  entertained,  the  sug- 
gestion should  come  through  official 
channels  of  the  United  States,  was  well 
taken.  Re  Muir,  254  U.  S.  522,  ante.  383. 
41  Sup.  Ct.  Rep.  185.  And  see  United 
States  V.  Lee,  106  U.  S.  196,  209,  27  L. 
ed.  171, 177, 1  Sup.  Ct.  Rep.  240.  With 
the  suggestion  eliminated,  as  it  should 
have  been,  there  obviously  was  no  basis 
for  holding  that  the  ship  was  not  subject 
to  the  court's  process.  What  the  decree 
should  have  been  if  the  matters  affirmed 
in  the  suggestion  had  been  brought  to 
the  court's  attention  and  established  in 
an  appropriate  way  we  have  no  occasion 
to  consider  now.  An  opportunity  so  to 
present  and  establish  them  should  be  ac- 
corded when  the  case  goes  back,  as  it 
must. 
Decree  reversed. 


THE  CARLO  POMA.l 
(See  S.  C.  Reporter's  ed.  219-221.) 

Appeal  —  from  district  court  —  Jurls- 

dlctlon  below. 

1.  Whether  or  not  a  ship  owned  by  a 
foreign  government,  and,  at  the  time  of 
arrest,  in  the  possession  of  such  govern- 
ment, is  subject  to  the  process  of  a  Federal 
district  court  sitting  as  a  court  of  ad- 
miralty, is  a  jurisdictional  question  in  the 
sense  of  the  provision  of  the  Judicial  Code, 
f  238,  for  an  appeal  or  writ  of  error  from 
a  district  court  directly  to  the  Federal 
Supreme  Court  in  any  case  in  which  the 
jurisdiction  of  the  lower  court  may  be  in 
issue. 
[For  other  cases,  see  Appeal  aDd  Error,  805- 

014.  In  Digest  Sup.  Ct.  1U08.) 

Kote. — On  direct  review  in  Federal 
Supreme  Court  of  judgments  of  district 
or  circuit  courts — see  notes  to  Gwin  v. 
United  States,  46  L.  ed.  U.  S.  741;  B. 
Altman  A  Co.  v.  Unitod  Statos,  56  L. 
ed.  U.  S.  894;  and  Berkman  v.  United 
States,  63  L.  ed.  U.  S.  877. 

iThe  record  title  in  this  caae  is  Cavallaro 
V.  Steamship  Carlo  Poma,  Her  Knglnea,  eto.( 
Kingdom  oi  Italy,  Claimant. 

Iftft  V.  8. 
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Appeal  —  to  clroQlt  court  of  appeals  —  170  C.  G.  A.  345,  259  Fed.  369.    A  writ 

|arl8dl(*tlon  below.  of  certiorari  brings  that  decree  here  for 

2.  An  app^l  does  not  lie  to  a  Federal  review.    250  U.  S.  656,  63  L.  ed.  1192,  40 

eircuit  court  of  appeals  from  a  decree  of  o__    pi.    p^_    ia 

a  dUtrict  court  in  which  the  jurisdicUon  ^^£:  ^^'  "'^P*  ^*-  .     ,       j  j     •  j  j  •     *u 

of  that  court  as  a  court  of  admiralty  was  The  question  raised  and  decided  in  the 

in  issue,  and  was  decided  in  favor  of  the  district  court  was  whether,  sitting  as  a 

defendant.    The  only  possible  appeal  under  court  of  admiralty,  it  could  entertain  a 

the  Judicial  Code,  *§§  128,  238,  is  one  to  suit  in  rem  against  a  ship  such  as  the 

the  Federal  Supreme  Court.  Carlo  Poma  was   represented   to   be  in 

*f?'i«*nilj;'fl!;n"pf  ^i^fKS?*!  •"'^  ^™''  "'•  the   suggestion  of   the   Italian   Ambas- 

•  sador.    That  was  a  jurisdictional  Ques- 

[No.  167.]  tion  in  the  sense  of  §  238  of  the  Judieial 

Code.    The  Pesaro,  supra.    The  court  re- 
Argued  January  26  and  27,  1921.    Decided  solved  it  in  the  negative,  and  accordinc^y 
February  28.  1921.  released  the  ship  from  arrest,  thereby 

OxT  nroTT    «  r.  _i.-        •  *    *i.    tt  •*  j  disposing  of  the  suit  adversely  to  the 

N  WRIT  of  Certiorari  to  the  United  libellant 

States  Circuit  Court  of  AppeiUs  for  From  that  decree  an  appeal  did  not 

the  Second  Circuit  to  review  a  decree  ,1^  ^^  the  circuit  court  of  appeals,  but 

which  affirmed  a  decree  of  the  Disteict  ,,„,     j^  t^jg  ^^^     g^^^  is  the  effect 

Court  for  the  Southern  District  of  New  ^f  ^^^  statute,  Judicial  Code,  §§  128, 

York,  staying  execution  of  process  in  a  338,  defining  and  regulating  the  appel- 

•ut  in  rem  m  admiralty  against  a  ship  j^^g  jurisdiction  of  this  court  and  of 

upon  the  suggestion  of  a  foreign  Ambas-  j^^  ^j^^jj  ^^^^i^  „f  appeals,  as  is  point- 

sador  that  such  ship  was  owned  by  his  ^  <,ut  in  United  [221]  States  v.  Jahn, 

government,  and,  at  the  tune  of  arrest,  3^55  jj   g   j^g   114  39  l.  ed.  87,  90,  15 

was  in  Its  possession.    Decree  of  Circuit  gap.  ct.  Rep.  39.    In  that  case,  if te^  an 

Court  of  Appeals  vacated,  with  direc-  ^^^^  ^l^iew  of  the  statute,  it  was 

tions  to  dismiss  the  appeal  from  the  Dis-  ^^.    «if  ^^^  jurisdiction  of  the  circuit 

tnct  i^ourt.                     iirn  n  n   A   o^e  court  [now  district  court]  is  in  issue  and 

259  P  ^'369'"*           '  ^""^^^^  ^  ^*^<*'  °'  *•>«  defendant,  as  that 

oiu    2*  *            A  i.  J  •     i.L  disposes  of  the  ease,  the  plaintiff  should 

The  facts  are  stated  m  the  opinion.  ^^^^  ^j^^  ^^^^.^^  7ertifiel  and  take  his 

Messrs.  Oscar  B.  Houston  and  Harold  appeal  or  writ  of  error  directly  to  this 

V.  Amberg  argued  the  cause,  and,  with  court/' 

Mr.  D.  Roger  Englar,  filed  a  brief  for  As  therefore  the  decree  in  the  District 

petitioner.  Court  was  not  open  to  review  by  the 

For  their  contentions  see  their  brief  Circuit  Court  of  Af^eals,  we  must  va- 

as  reported  in  The  Pesaro,  ante,  592.  cate  the  latter's  decision,   and  remand 

Mr.  Van  Vechten  Veeder  argued  the  ^^  ^^«  *?  \^'^^,  ^.^^^Pu^/ill  u^lv 

eause  and  filed  a  brief  for  res^ndent:  t^^fP^?^:,  ^  ftQ  n   4"  ?i    7^  7?^ 

The  suggestion  was  properly  presented.  J-  ^^^S'f'  if  rJi  %J^iJ^'  lil.ci^ 

Thp  AnnP   ^  WYiMt  4&  4M  4  T^  ed  ®"-  712-714,  23  bup.  Ct.  Kep.  6(14 ;  Car- 

428    430     The  sS'irl^h  w2l    iSi  ^^^^^  ^^"«  ^'  ^-  ^^"'^  Carolina,  240 

Wadsworth  v.  The  Queen  of  Spain,  17  R'^1^^^^               n^„^  ^f   a^ww^aI. 

Q.  B.  171,  117  Eng.  Reprint,  1246;  W  vaJate^with  S  r^^  o^^^^^ 

Constitution,  L.  R.  4  Prob.  Div.  39,  48  I*  *  n5  JJiii  rlT^V                       ^^^ 

L.  J.  Prob.  N.  S.  13,  40  L.  T.  N.  S.  219,  ^^"^  ^^'^"^^  ^^'''^• 
27   Week.  Rep.  739;   The  Crimdon,  35 

Times  L.  R.  81;  The  Roserio,  254  Fed.  

154;  The  Adriatic,  253  Fed.  489;  Long 

V.  The  Tampico,  16  Fed.  491.  PATRICK  H.  BODKIN,  Appt, 

V. 

Mr.  Justice  Van  Davanter  delivered  WILLIAM  B.  EDWARDS, 
the  opinion  of  the  court: 

This  case  is  much   like  that  of   The  (See  8.  C.  Reporter's  ed.  221-223.) 

Pesaro,  255  U.  S^16,  ante,  592,  41  Sup.  ^^p^,  _  ^^  ^,^„,,  ^^^  ^,  ^pp^^ 

Ct.  Rep.  308.     The  only  difference  re-  «  review  of  facU  -  conciirreiit  fliid- 

qouing  notice  is  that  the  appeal  in  that  ings. 

ease  was  to  this  court,  while  in  this  it  i.  The  Federal  Supreme  Court,  on  an 

was   to    the   eircuit    court   of   appeals,  appeal  from  a  circuit  cdort  of  appeals,  ac- 

which  rendered  a  decree  of  aflirinance.  oepta  the  coneurrent  flndinga  of  faeta  of 

•ft  Ji.  ed.  ^^^ 
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both   courU   below   unless   clear   error   is 

shown. 

[For  other  cases,  see  Appeal  and  Error,  4081- 
4959,  In  Digest  Sup.  Ct.  1908.] 

Appeal  —  afflrmance  on  motion. 

2.  A  decree  of  a  Federal  circnit  court 
of  appeals  will  be  affirmed  on  motion  where 
the  case  turns  espentially  on  questions  of 
fact,  and  both  courts  below,  on  a  review  of 
the  evidence,  have  found  the  facts  in  the 
same  way,  and  the  record  not  only  fails 
clearly  to  disclose  error  in  such  concurrent 
findings,  but  does  not  contain  all  the  evi- 
dence, since,  under  these  circumstances,  to 
return  the  cause  for  oral  argument  in 
re^lar  course  would  result  in  harmful  de- 
lay, and  serve  no  useful  purpose. 
[For  other  cases,  see  Appeal  and  Brror,  Til. 
g,  in  Digest  Sup.  Ct.  1008.] 

[No.  496.1 

Submitted  on  motion  to  dismiss  or  affirm, 
December  6,  1920.  Decided  February  28, 
1921. 

APPEAL  from  the  United  States  Cir- 
cuit Court  of  Ai^eals  for  the  Ninth 
Circuity  to  review  a  decree  which^  on  a 
second  appeal,  affirmed  a  decree  of  the 
District  Court  for  the  Southern  District 
of  California,  Southern  Division,  in  fa- 
vor of  plaintiff  in  a  suit  to  establish  a 
trust  in  public  land.    AifBrmed. 

See  same  case  below  on  first  appeal, 
161  C  C.  A.  488,  249  Fed.  562,  on  second 
appeal,  —  C.  C.  A.  — ,  265  Fed.  621. 

The  facts  are  stated  in  the  opinion. 

Mr.  Samuel  Herrick  submitted  the 
cause  for  appellee  in  support  of  the  mo- 
tion. Mr.  Henry  M.  Willis  was  on  the 
briel 

Mr.  Justice  Van  Deyanter  delivered 
the  opinion  of  the  court : 

This  is  a  suit  by  Edwards  to  have  Bod- 
kin declared  a  trustee  for  him  of  the 
title  to  a  quarter  section  of  land  in  Cal- 
ifornia.' While  the  land  was  public,  and 
subject  to  entry  under  the  homestead 
law,  Edwards,  a  qualified  applicant, 
made  a  homestead  entry  of  it,  and  after- 
wards submitted  final  proofs  in  due 
course.  Bodkin  instituted  a  contest 
against  the  entry,  and  obtained  its  can- 
celation by  the  Land  Department.  The 
land  officers  then  permitted  Bodkin  to 
make  a  homestead  entry  of  the  tract, 
afterwards  allowed  him  to  relinquish 
that  entry  and  make  others  of  the  same 
tract,  under  soldiers'  additional  rights 
of  which  he  was  the  asai^ee,  and  finaily 
patented  the  tract  to  hmi.  During  all 
these  proceedings  Edwards  actively  as- 
serted the  validity  of  his  claim,  and 
sought  to  interpose  it  as  an  obstacle  to 
passing  the  title  to.Bodkia«    This  suit 


was  brought  shortly  after  the  patenta 
issued.  Apparently  Edwards  himself 
drafted  the  bill.  The  district  court  dis- 
missed it  without  leave  to  amend,  and 
he  appealed.  The  circuit  court  of  ap- 
peals, while  recognizing  that  the  bill 
was  somewhat  inartificial,  held  that  it 
contained  allegations  which,  if  true,  dis- 
closed a  right  to  the  relief  sought  The 
decree  of  dismissal  was  accordingly  re- 
versed. 161  C.  C.  A.  488,  ^49  Fed.  562. 
When  the  case  got  back  to  the  district 
court  the  form  of  the  bill  was  helped  by 
amendments,  but  the  substance  remained 
substantially  [223]  as  before.  Bodkin 
answered  and  the  issues  were  tried.  The 
court  found  that  the  material  allegations 
of  the  bill  were 'true;  that,  in  the  pro- 
ceedings before  the  Land  Department, 
matters  presented  by  Edwards  which 
should  have  been  considered  were  not 
considered,  and  that,  in  consequence,  the 
title  was  passed  to  Bodkin  when  it  should 
have  gone  to  Edwards.  A  decree  for 
the  latter  followed  and  Bodkin  appealed. 
The  circuit  court  of  appeals  affirmed 
this  decree,  and,  in  the  course  of  its 
opinion,  said :  ''A  careful  review  of  the 
testimony  assures  us  that  all  material 
allegations  of  the  bill  of  complaint  have 
been  substantiated.''  —  C.  C.  A.  — ,  265 
Fed.  621.  Bodkin  then  took  a  further 
appeal  to  this  coxu*t,  the  decision  of  the 
circuit  court  of  appeals  not  being  final 
under  §  128  of  the  Judicial  Code. 

The  appellee,  Edwards,  now  moves 
that  the  appeal  be  dismissed,  or,  in  the 
alternative,  that  the  decree  be  affirmed, 
under  Rule  6,  222  U.  S.  p.  10,  Appz.,  56 
L.  ed.  1296,  32  Sup.  Ct.  Rep.  v.  The 
appellant.  Bodkin,  although  served  with 
the  motion  and  supporting  brief,  has  not 
presented  any  brief  in  opposition. 

The  motion  to  dismiss  must  be  denied 
and  the  one  to  affirm  sustained.  The 
case,  as  presented  here,  turns  essential- 
ly on  questions  of  fact.  Both  courts  be- 
low, on  a  review  of  the  evidence,  have 
found  the  facts  in  the  same  way.  This 
court,  under  a  settled  rule,  accepts  such 
concurring  findings  unless  dear  error  is 
shown.  Page  v.  Rogers,  211  U.  S.  575, 
577,  53  L.  ed.  332,  333,  29  Sup.  Ct  Rep. 
159;  Washington  Securities  Co.  v.  Unit- 
ed States,  234  U.  S.  76,  78,  58  L.  ed. 
1220, 1222,  34  Sup.  Ct.  Rep.  725;  Wright- 
Blodgett  Co.  V.  United  States,  236  U.  S. 
397,  402,  59  L.  ed.  637,  639,  35  Sup.  Ct 
Rep.  339 ;  National  Bank  v.  Shackelford, 
239  U.  S.  81,  60  L.  ed.  158,  36  Sup.  Ct. 
Rep.  17.  No  such  error  is  shown  by  the 
record  before  us.  Besides,  it  doea  not 
contain  all  the  evidence  that  was  be- 
fore the  courts  below,  a  part  having 
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been  omitted  under  the  appellant's  spec-  This  is  an  appeal  from  an  order  de- 
ifieation  of  what  should  be  included.  In  nying  a  petition  for  a  writ  of  habeas 
these  circumstances,  to  retain  the  case  corpus.  The  petitioner  was  indicted  un- 
f6r  oral  argument  in  regular  course  der  §  169  [225]  of  the  Criminal  Code^ 
would  result  in  harmful  delay  and  serve  which  declares  that  ^'whoever,  without 
no  useful  purpose.  lawful  authority,  shall  have  in  his  posses- 
Decree  affirmed.  sion"  any  die  in  the  likeness  or  similitude 

of  a  die  designated  for  making  genuine 
coin  of  the  United  States,  shall  be  pun- 

,    ^«,.«, r^«   ^     ^AT^^.^r,,,     A     X  ished,  etc.    The  indictment  charged  that 

£2241  *  CHARLES   L.   BAENDER,   Appt.,  ^^  "wilfully,   knowingly,"   and   without 

««.XT,^  ^.^^^^rwrr^  r.^    . ^    .  Uwful  authority,  had  in  his  possession 

FRANK  BARN  ETT,  Sheriff,  etc.  certain    dies    of   that   description.     He 

fSee  S  C  RoDorter'fl  ed  2'>4-227  )  entered  a  plea  of  guilty,  and  was  sen- 

^          •    •      i                •    -         •'  tenced  to  pay  a  fine  and  suffer  a  year's 

Counterfeiting   —   criminal    possession  imprisonment.    He  made  an  explanatory 

of  dies  —  wllfnl  and  conscious  pes-  statement  to  the  effect  that  the  dies  were 

session.  in  some  junk  he  had  purchased,  and  that 

1.  A  possession  which  is  not  conscious  he  did  not  know  at  the  time  of  their 

And  willing  is  not  included  and  made  crim-  presence  nor  of  their  coming  into  his 

^"V.«y/^'^r**'''**^"u  **'  Y'  ?•  ^""-  ^u®'  possession;  but,  so  far  as  appears,  the 

f  169,  for  the  punishment  of  anyone  who,  statement   was  made   without   hia  beino- 

without  lawful  authority,  phall  have  in  his  8'^ajemenc  was  maae  witnouc  nis  Demg 

possession  any  die  in  the  likeness  or  simili-  under  oath,  and  with  the  purpose  only 

tude  of  a  die  designated  for  making  genuine  of  inviting  a  lenient  sentence. 

coin  of  the  United  States.  Originally   the   statute   contained   the 

(For  other  cnsos,  see  Counterfeiting,  in  Digest  qualifying  words,  "with  intent  to  fraud- 

8up.  ct.  1908.]  ulently   or   unlawfully   use    the    same," 

Counterfeiting  -  power  of  Congress  -  February  10,   1891,  chap.   127,   §   1,  26 

^r^ng^^tr^rci^us^^^^^    wilful  Stat,  at  L.  742,  but^hey^w^^^^^  Jliminkted 

possession  without  lawful  authority,  of  a  y^*^®V^i^*®J"^^^o^7*l^,ii?Hc  o  ^"™" 

die   in   the   likeness   or   similitude   of   one  ^^^^l  Code,  chap.  321,  §  169,  35  Stat,  at 

used    or    desi^ated    for    making    genuine  L.    1088,   1120,    Comp.    Stat.    §§   10,165, 

coin  of  the  United  States,  a  criminal  offense,  10,339,   7  Fed.   Stat.   Anno.  2d  ed.  pp. 

as  was  done  by  U.  S.  Crim.  Code,  §  169.  396,  730. 

was  a  valid  exercise  by  Congress  of  the  The  petitioner  makes  two  contentions. 

power   conferred   by   the  clause  of  U.   8.  Que  is  that  the  statute  is  repugnant  to 

Const,  art.  1,  %  8,  investing  Congress  with  ..     ^      nrocess  of  law  clause  of  the  6th 

power  to  coin  money  and  regulate  the  value  T       I  process  oi  law  Clause  or  tne  oin 

thereof,  such  power  being  in  no  wise  limited  Amendment  m  that  it  makes  criminal  a 

by    the    following   clause    relating   to   the  having   in   possession   which   is    neither 

punishment  for  counterfeiting.  willing  nor  conscious.  The  district  court, 

IF^r  other  cages,  see  Counterfeiting,  in  Digest  in  denying  the  petition,  held  otherwise, 

sup.  ct  1908.]  saying   that    the   statute,   rightly    con- 

[No.  614.]  strued,  means  ''a  willing  and  conscious 

possession ; "     and     the     court    added : 

Argued  January  11, 1921.  Decided  February  ''Such  is  the  possession  intended  by  the 

28,  1921.  indictment,  and  such  is  the  possession, 

the  petitioner  having  pleaded  guilty  to 

APPEAL  from  the  District  Court  of  the  indictment,  that  he  must  be  held  to 

the  United  States  for  the  Northern  have  had.    Otherwise  he  was  not  guilty. 

District  of  California  to  review  an  order  He  might  have  pleaded  not  guilty,  and, 

denying  a  petition  for  a  writ  of  habeas  upon  trial,  shown  that  he  did  not  know 

eorpus.    Affirmed.  the  dies  were  in  his  possession." 

The^acts  are  stated  in  the  opinion.  We  think  the  court  was  right.     The 

Mr.  Levi  Oooke  argued  the  cause  and  «**^"*®  ?*  .'^^J  intended  to  include  and 

filed  a  brief  for  appellant.  make  criminal  a  possession  which  is  not 

'^^  conscious  and  willing.     While  its  words 

Mr.  Albert  E.  Carter  also  filed  a  brief  are  general,  [226]  they  are  to  be  taken 

for  appellant.  in  a  reasonable  sense,  and  not  in  one 

A«.»Unt  Attorney  General  Sgwart  r^^tToSitu^l^TLSS^.  ""it 

?*S^    X     2t.T'  r^VT      Mr  Harry  ^  j^          ^       .^^    g^^^      ^^^^i^  , 

8.  Ridgely,  filed  a  brief  for  appellee.  ^,^  of  conatruetion  recognized  in  repeated 

Mr.  Justice  Van  Devanter  delivered  decisions  of  this  and  other  courts.   A  ci- 

the  opinion  of  the  court:  tation  of  three  will  illustrate  our  view. 

46  li.  ed.  ^%* 
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In  Margate  Pier  Co.  y.  Hannamy  3  Bam. 
ft  Aid.  266,  270,  106  Eng.  Reprint,  661, 
Abbott,  Ch.  J.,  quoting  fiom  Lord  Coke, 
said:  ''Aets  of  Parliament  are  to  be 
80  construed,  as  no  man  that  is  in- 
nocent, or  free  from  injury  or  wrong, 
be  by  a  literal  construction  punished  or 
endajinaged.''  In  United  States  v.  Kirby, 
7  Wall.  482,  486, 19  L.  ed.  278,  280,  this 
court  said:  ''All  laws  should  receive  a 
sensible  construction.  General  terms 
should  be  so  limited  in  their  application 
as  not  to  lead  to  injustice,  oppression, 
or  an  absurd  consequence.  It  will  al- 
ways, therefore,  be  presumed  that  the 
legislature  intended  exceptions  to  its 
language,  which  would  avoid  results  of 
this  character.  The  reason  of  the  law 
in  such  cases  should  prevail  over  its 
letter.  The  common  sense  of  man  ap- 
proves the  judgment  mentioned  by  Puf- 
fendorf,  that  the  Bolognian  law  which 
enacted  'that  whoever  drew  blood  in  the 
streets  should  be  punished  with  the  ut- 
most severity'  did  not  extend  to  the 
surgeon  who  opened  the  vein  of  a  person 
that  fell  down  in  the  street  in  a  fit.  The 
same  common  sense  accepts  the  ruling, 
cited  by  Plowden,  that  the  Statute  of  Ist 
Edward  11.,  which  enacts  that  a  prisoner 
who  breaks  prison  shall  be  guilty  of  fel- 
ony, does  not'  extend  to  a  prisoner  who 
breaks  out  when  the  prison  is  on  fire, — 
'for  he  is  not  to  be  hanged  because  he 
would  not  stay  to  be  burnt.'''  And  in 
United  States  v.  Jin  Fney  Moy,  241  U. 
S.  394,  401,  60  L.  ed.  1061, 1064,  36  Sup. 
Ct.  Rep.  658,  Ann.  Cas.  1917D,  854,  we 
said:  "A  statute  must  be  construed,  if 
fairly  possible,  so  as  to  avoid  not  only 
the  conclusion  that  it  is  unconstitutional, 
but  also  grave  doubts  upon  that  score." 
The  other  contention  is  that  the  elause 
in  the  Constitution  empowering  Congress 
"to  provide  for  the  punishment  of  coun- 
terfeiting the  securities  and  current  coin 
of  [227]  the  United  States,"  art.  1,  §  8, 
d.  6,  is  a  limitation  as  well  as  a  grant  of 
power;  that  tiie  act  which  the  statute  de- 
nounces is  not  counterfeiting,  and 
therefore  that  Congress  cannot  provide 
for  its  punishment.  The  contention 
must  be  rejected.  It  rests  on  a  miscon- 
ception not  only  of  that  clause,  but  also 
of  the  chtnse  investing  Congress  with 
power  "to  coin  money"  and  "regulate  the 
value  thereof,"  art  1,  §  8,  d.  5.  Both 
have  been  considered  by  this  ^  court,  and 
the  purport  of  the  deeiaions  is  (1)  that 
Congress  not  only  may  coin  nuHiey  in 
the  literal  sense,  but  also  may  adopt 
appropriate  measures,  including  the  im- 
position of  criminal  penalties,  to  main- 
tain the  coin  in  its  purity,  and  to*  saf e- 

ats 


guard  the  pnblic  against  spurious,  sim- 
nlated,  and  debased  coin;  and  (2)  that 
the  power  of  Congress  in  that  regard  is 
in  no  wise  limited  by  the  clause  relating 
to  the  punishment  of  counterfeiting. 
United  SUtes  v.  Marigold,  9  How.  560, 
567,  568,  13  L.  ed.  257,  260,  261 ;  Legal 
Tender  Cases,  12  Wall.  457,  535, 536,  544, 
545,  20  L.  ed.  287,  307,  310.  It  hardly 
needs  statement  that,  in  the  exertion  of 
this  power,  the  conscious  and  willing  pos- 
session, without  lawful  authority,  of  a 
die  in  the  likeness  or  similitude  of  one 
used  or  designated  for  making  genuine 
coin  of  the  United  States,  may  be  made  a 
criminal  offense.  If  this  be  not  a  nec- 
essary, it  is  at  least  an  appropriate,  step 
in  effectively  suppressing  and  prevent- 
ing the  making  and  use  of  ill^timate 
coin. 
Final  order  affirmed. 


[2281   JOHN  BABTON  PAYNE.1  Secre- 
tary  of  the  Interior,  et  al.,  Appts., 

V. 

CENTRAL  PACIFIC  RAILWAY  COM- 
PANY. 

(See  S.  C.  Reporter's  ed.  228-238.) 

Public  lands  —  railroad  land  grants  * 
Indemnity  selections  —  effect  —  sub* 
sequent  executive  withdrawal. 

1.  Indemnity  selections  under  a  rail- 
road land  arant,  made  in  full  compliance 
with  the  directions  promulgated  by  the 
Secretary  of  the  Interior,  of  lands  subject 
to  such  selection,  and  baaed  on  actual  loss 
within  place  limits  adequate  to  sustain 
them,  the  railroad  having  been  ooostnicted 
and  equipped  as  required  by  the  granting 
act,  and  nothing  remaining  to  be  done  by 
the  grantee  or  its  successor  to  fulfil  the 
conditions  of  the  grant  and  perfect  the 
right  to  a  patent,  could  not  be  defeated  by 
a  subsequent  temporary  withdrawal  for  a 

Note. — On  land  grants  to  railroads — 
see  note  to  Kansas  P.  R.  Co.  v.  Atchison, 
T.  &  S.  F.  R.  Co.  28  L.  ed.  U.  S.  794. 

On  suit  against  Federal  officers  or 
agents  as  suit  against  United  States — see 
notes  to  Louisiana  v.  Gkurfield,  53  L.  ed. 
U.  S.  92;  and  Wells  v.  Roper,  62  L.  ed. 
U.  S.  766. 

As  to  when  injunction  to  restrain  acts 
of  public  officers  will  be  granted — see 
note  to  Mississippi  v.  Johnson,  18  L.  ed. 
U.  S.  437. 

t  Leave  granted  May  17,  1020,  to  sub- 
stitute as  one  of  the  appellants  John  Barton 
Payne,  present  Secretary  of  the  Interior, 
in  the  place  of  Franklin  K.  Lane,  former 
Secretai^  ihereofy  on  motion  of  Solicitor 
General  King  for  appellants. 
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water-power  site  under  the  Act  of  June  26,  States  are  acquired  under  an  indemnity 

1910,  made  while  such  selections  were  as  selection  list 

jiitunapproTed  by  the  Secretary  of  the  In-  ^^^^  q^^^  ^  ^^  p  ^   ^o.  v.  Chicago, 

IFor  ither  cases,  see  Public  Lands.  125-181;  J^-  *  S]-  ^'\£\^'^  ^'^'J^^'  ^' 

248-252.  in  Digest  Sup.  ct.  1008.]  59  L.  ed.  915,  928,  6  Sup.  Ct.  Rep.  790; 

United   States.  —  immunity   from  suit  Wiflconsin  €.  R.  Co.  v.  F^oe  County,  133 

—  suit  against  officers.  U.  S.  496,  511,  513,  33  L.  ed.  687,  694, 
2.  A   miit  by  a  railway   company  to  595  iq  Sup.  Ct.  Rep.  341;  United  States 

si^iSiLYon^'^v^r'a^e^^^^^^  i,^'^r3^'^  L^6'?•  iS  V-l'J 

from    canceling   a    selection    of    indemnity  f:,\^^^\l^  ^   ed    766,  771,   12   Sup. 

lands  under  a  railroad  land  grant,  which  J^^  **«P-  13;  New  Orleans  P.  R.  Co.  v. 

the  Land  Department  had  ordered  canceled  Parker,  143  U.  S.  42,  57,  58,  36  L.  ed.  66, 

solely  on  the  ground  that  the  land  selected  70,  71,  12  Sup.  Ct.  Rep.  364;  Osbom  v. 

had,  before  approval  by  the  Secretary  of  Proyseth,  216  U.  S.  571,  577,  54  L.  ed. 

the  Interior,  been  included  in  a  subsequent  gig^  623,  30  Sup.  Ct.  Rep.  420;  Northern 

temporary    executive    withdrawal    for    a  p,  r,  q^    ^^  McComas,  250  U.  S.  387, 

SiS?SaVn^ot  Li"ntn^ab^lerh"l?t:  391,  392,  63  L.^    1049,  1052,  1053,  39 

ronsent,  but  is  one  to  restrain  such  officers  ?"?•      «    .oP*.^^'.^  x       ,^«I-  A^'^^J 

from  canceling  a  valid  indemnity  selection  195  U.  S.  480,  507,  49  L.  ed.  286,  298,  25 

through  a  mistaken  conception  of  their  au-  Sup.    Ct.    Rep.    123;    Weyerhaeusef    v. 

thoritv,  and  thereby  casting  a  cloud  on  the  Hoyt,  219  U.  S.  380,  387,  388,  391,  392, 

plaintiff's  title.  55  L.  ed.  258,  261-263,  31  Sup.  Ct.  Rep. 

*'DigSit'Bup!"ct.  M]""*^  ^^^^^  ^^'  ^'  *°  300;  United  States  v.  Detroit  Timber  A 

Injnnction  —  against  Federal  officers  Lumber  Co.  200  U.  S.  321,  334,  50  L. 

—  TiolaUon  of  official  duty  —  liand  ed.  499,  504,  26  Sup.  Ct.  Rep.  282;  Min- 
Department  —   railroad    land   grant  neapolis,  St.  P.  A  S.  Ste.  M.  R.  Co.  y. 

—  indemnity  selection.  Doughty,  208  U.  S.  251,  52  L.  ed.  474, 
8.  The  injury  to  a  railway  company,  28  Sup.  Ct.  Rep.  291 ;  Frisbie  v.  Whit- 
resulting  from  the  error  of  the  Land  De-  ^^y,  9  WaU.  187,  19  L.  ed.  668;  Yosemite 

^S^ly  ^S.1&  of  ^u^li^  la-JdTvallS  Jf^y  ^'^J'^'^^^,^'  ^-)  ^'  ^^ 

when  made,  to  a  subsequent  temporary  ex-  ;/ » J\t'              '  ^"®P^^y  ^'  <^o^*n>  91 

ecutive  withdrawal  for  a  water-power  site,  U-  S-  330,  23  L.  ed.  424;  Russian- Ameri- 

should  be  redressed  by  the  issue  of  an  in-  can  Packing  Co.  v.  United  States,  199  U. 

junction  directing  a  disposal  of  such  indem-  S.  570,  50  L.  ed.  314,  26  Sup.  Ct.  Rep. 

nity  selection  on  its  merite,  unaffected  by  157 ;  Wagstaff  v.  Collins,  38  C.  C.  A.  19, 

the  withdrawal.  97  Fed.  3;  Campbell  v.  Wade,  132  U.  S. 

(For    other    cases,    see    Injunction,    I.    j>    in  q^     00  t    \w]    o>ia    ia  o          inj.    r»         n 

Diaest  Sup.  Ct.  1908.1  34,  33  L.  ^d.  240,  10  Sup.  Ct.  Rep.  9; 

United  Stotes  v.  Morrison,  240  U.  S.  192, 

[No.  17.]  60  L.  ed.  599,  36  Sup.   Ct.  Rep.  326; 

Stalker  v.  Oregon  Short  Line  R.  Co.  225 

Argued  October  6,  1920.    Decided  February  u.  S.  142,  56  L.  ed.  1027,  32  Sup.  Ct. 

28,  1921.  Rep    638^                                              ^ 

AoT>n  ATi?         Aur.      A     If   k         1  Th®  withdrawal  of  the  lands  in  contro- 

^    ST-  ^^"^  P^^r^^  ""l  ^?P''''^'  ^«"y»  »^d  their  inclusion  in  a  power-site 

of  the  District  of  Columbia  to  re-  „^     ^^  authorized  and  valid,  and 

new  a  decree  which,  reversing  a  decree  constituted  a  bar  to  the  approval  of  the 

of  the  Supreme  Conrt  of  the  District,  3^,^^.^^  j.  ^                        ^^ 

directed  that  an  injunction  issue  to  re-  tt  •*  j  a*  *          ■nr'j      i.  /\-i  n     oo^ 

strain  the  Secretary  of  the  Interior  and  ,,^^^^  ^^^  l'  ^q  T q    ^^  nX^ 

the  Commissioner  of  the  General  Land  ^^-  fp  .^^.  ^  ^'  ^^J'  v^  ^"JP*  ?}'?^^: 

Office  from  canceling  a  selection  of  in-  309;  Admmistrative  Ruling  m  43  Land 

demnity   lands   under   a   railroad   land  ^®^-  293.. 

grant.     Modified,  and,  as  modified,  af-  The  decree  below,  directing  an  order 

firmed.  for  the  issuance  of  patent,  was  erroneous, 

See  same  case  below,  46  App.  D.  C.  since  the  United  Stetes  was  not  a  party, 

374,  Ann.  Cas.  1918C,  1002.  and  the  effect  would  be  to  deprive  the 

The  facte  are  steted  in  the  opinion.  United  Stetes  of  the  title  to  ite  lands. 

^     .  ,     ,    , ,,            ^          ,   *r  t.  i_  Louisiana  v.  Garfield,  211  U.  S.  70,  53 

Assistant  Attorney  General  Nebeker  l.  ed.  92,  29  Sup.  Ct.  Rep.  31;   New 

argued  the  cause,  and,  with  Special  As-  Mexico  v..  Lane,  243  U.  S.  52,  61  L.  ed. 

aiatant  to  the  Attorney  General  Under-  533  37  g       ^t.  Rep.  348. 
wood,  filed  a  brief  for  appellante : 

Until  approval  by  the  Secretory  of  the  Messrs.  A.  A.  Hoehling  and  Frank 

Interior,  no  righto  as  against  the  United  Thnnen  argued  the  cause,  and,  with  Mr. 

•6  li.  ed.  ^9^ 
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C.  F.  B.  Ogilby,  filed  a  brief  for  appel- 
lee: 

The  rights  of  a  railroad  grantee  as  to 
any  specitic  tract  attach,  as  to  primary  or 
place  lands,  upon  the  filing  of  a  map  of 
definite  location;  and  as  to  indemnity 
lands,  upon  selection. 

Kansas  P.  R.  Co.  v.  Dunmeyer,  113  U. 
S.  629,  634,  635,  28  L.  ed.  1122-1124, 

5  Sup.  Ct.  Rep.  566;  Van  Wyck  v. 
Knevals,  106  U.  S.  360,  366,  27  L.  ed.  201, 
203,  1  Sup.  Ct.  Rep.  336 ;  Re  Atlantic  & 
P.  R.  R.  Co.  6  Land  Dec.  84;  Barney  v. 
Winona  &  St.  P.  R.  Co.  117  U.  S.  228, 
232,  29  L.  ed.  858,  860,  6  Sup.  Ct.  Rep. 
654;  Catholic  Bishop  v.  Gibbon,  158  U. 
S.  155,  167,  39  L.  ed.  931,  937,  15  Sup. 
Ct.  Rep.  779;  Cedar  Rapids  &  M.  River 
R.  Co.  V.  Herring,  110  U.  S.  27,  39,  28 
L.  ed.  56,  61,  3  Sup.  Ct.  Rep.  485;  Clark 
V.  Herington,  186  U.  S.  206,  209,  46  L. 
ed.  1129,  1130,  22  Sup.  Ct  Rep.  872; 
Dinwiddle  v.  Florida  R.  &  Nav.  Co.  9 
Land  Dec.  74;  Grinnel  v.  Chicago,  R.  I. 

6  P.  R.  Co.  103  U.  S.  739,  742,  26  L.  ed. 
456,  457;  Hewitt  v.  Schultz,  180  U.  S. 
139,  157,  45  L.  ed.  463,  472,  21  Sup.  Ct. 
Rep.  309 ;  Kansas  P.  R.  Co.  v.  Atchison, 
T.  &  S.  F.  R.  Co.  112  U.  S.  414,  421,  28 
L.  ed.  794,  797,  5  Sup.  Ct.  Rep.  208; 
Missouri,  K.  &  T.  R.  Co.  v.  Baal,  10  Land 
Dec.  504;  New  Orleans  P.  R.  Co.  v.  Park- 
er, 143  U.  S.  42,  57,  58,  36  L.  ed.  66,  70, 
71,  12  Sup.  Ct.  Rep.  356,  8  Am.  N^. 
Cas.  690 ;  Ferguson  v.  Northern  P.  R.  Co. 
37  Land  Dee.  260;  Re  Northern  P.  R. 
R.  Co.  15  Land  Dec.  8;  Northern  P.  R. 
Co.  V.  McComas,  250  U.  S.  387,  393,  63 
L.  ed.  1049,  1053,  39  Sup.  Ct.  Rep.  546; 
Northern  P.  R.  Co.  v.  Miller,  7  Land 
Dec  100;  Oregon  &  C.  R.  Co.  v.  United 
States,  189  U.  S.  103,  113,  47  L.  ed.  726, 
731,  23  Sup.  Ct.  Rep.  615;  Osbom  v. 
Froyseth,  216  U.  S.  571,  64  L.  ed.  619, 
30  Sup.  Ct.  Rep.  420;  Ryan  v.  Central 
P.  R.  Co.  99  U.  S.  382,  386,  25  L.  ed. 
305;  Re  Santa  Fe  P.  R.  Co.  33  Land 
Dec.  161;  Sioux  City  A  St.  P.  B.  Co.  v. 
Chicago,  M.  A  St.  P.  R.  Co.  117  U.  S. 
406,  29  L.  ed.  928,  6  Sup.  Ct.  Rep.  790; 
Sjoli  V.  Dreschel,  199  U.  S.  564,  50  L. 
€d.  311,  26  Sup.  Ct.  Rep.  154;  Re  South- 
em  P.  R.  Co.  32  Land  Dec.  51;  South- 
«m  P.  R.  Co.  V.  BeU,  183  U.  S.  675,  682, 
46  L.  ed.  383,  387,  22  Sup.  Ct.  Rep.  232; 
Stalker  v.  Oregon  Short  Line  R.  Co.  225 
U.  S.  142,  56  L.  ed.  1027,  32  Sup.  Ct. 
Rep.  636 ;  St.  Paul  &  P.  R.  Co.  v.  North- 
em  P.  R.  Co.  139  U.  S.  119,  35  L.  ed. 
77,  84,  11  Sup.  Ct  Rep.  389;  St  Paal 
A  S.  C.  R.  Co.  V.  Winona  A  St  P.  R. 
<:!o.  112  U.  S.  720, 733,  as  L.  ed.  872,  877, 

5  Sap.  Ct.  Rep.  334;  United  States  ▼. 
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Missouri,  K  &  T.  B.  Go.  141  U.  S.  358, 
35  L.  ed.  766,  12  Sup.  Ct.  Rep.  13; 
United  States  y.  Montana  Lumber  &  Mfg. 
Co.  196  U.  S.  573,  49  L.  ed.  604,  25  Sup. 
Ct  Rep.  367;  United  States  v.  Southern 
P.  R.  Co.  223  U.  S.  665,  56  L.  ed.  553, 
32  Sup.  Ct  Rep.  326;  Wisconsin  C.  R. 
Co.  V.  Price  County,  133  U.  S.  511,  53 
L.  ed.  694, 10  Sup.  Ct.  Rep.  341;  Weyer- 
haeuser  v.  Hoyt,  219  U.  S.  380,  387,  55 
L.  ed.  258,  261,  31  Sup.  Ct  Rep.  300. 

The  rights  of  the  railroad  grantee  hav- 
ing lawfully  attached  to  the  tracts  here- 
in in  suit,  no  power  or  authority  is  re- 
served to,  or  vested  in,  the  Secretary  of 
the  Interior,  to  devote  such  lands  to  other 
purposes  and  uses,  either  public  or  pri- 
vate, foreign  to,  and  in  hostility  with,  the 
grant  thereof  made  by  Congress. 

Burke  v.  Southern  P.  R.  Co.  234  U.  S. 
669,  680,  58  L.  ed.  1527,  1545,  34  Sup. 
Ct  Rep.  907;  Daniels  v.  Wagner,  237 
U.  S.  547,  557,  558,  59  L.  ed.  1102,  1106, 
1107,  L.R.A.1916A,  1116,  35  Sup.  Ct. 
Rep.  740,  Ann.  Cas.  1917A,  40;  Sinking 
Fund  Casesy  99  U.  S.  700,  718,  719,  25 
L.  ed.  496,  502;  Weyerhaeuser  v.  Hoyt, 
219  U.  S.  380,  387,  55  L.  ed.  258,  261,  31 
Sup.  Ct  Rep.  300;  Wisconsin  C.  R.  Co. 
v.  Forsythe,  159  U.  S.  46,  55,  60,  40  L. 
ed.  71,  74,  75, 15  Sup.  Ct.  Rep.  1020. 

Congress  cannot  lawfully  deprive  the 
railroad  grantee  of  any  part  of  its  in- 
demnity grant  where  the  rights  of  such 
grantee  have  attached  by  lawful  selection ; 
and,  furthermore,  the  act  approved  June 
25,  1910,  commonly  refened  to  as  the 
Pickett  Act,  has  no  proper  application  in 
the  instant  case. 

Bardon  v.  Northern  P.  R.  Co.  145  U. 
S.  538,  543,  36  L.  ed.  809,  810,  12  Sup. 
Ct  Rep.  856;  Buxton  v.  Traver,  130  U. 
S.  232,  236,  32  L.  ed.  920,  921,  9  Sup. 
Ct.  Rep.  509;  Campbell  v.  Wade,  132  U. 
S.  34,  38,  33  L.  ed.  240,  242,  10  Sup.  Ct. 
Rep.  9 ;  Frisbie  v.  Whitney,  9  Wall.  187, 
19  L.  ed.  668;  Lake  Superior  Ship  Canal 
R.  &  Iron  Co.  v.  Cunningham,  155  U.  8. 
354,  372,  39  L.  ed.  183,  180,  15  Sup.  C*. 
Rep.  103;  Newhall  v.  Sanger,  92  U.  S. 
761,  763,  23  L.  ed.  769,  770;  Northern  P. 
R.  Co.  V.  Smith,  171  U.  S.  260-268,  269, 
43  L.  ed.  157,  160-162,  18  Sup.  Ct  Rep. 
794;  Shepley  v.  Cowan,  91  U.  S.  330,  338, 
23  L.  ed.  424,  428;  Wilcox  v.  Jaekson,  13 
Pet.  498,  513,  10  L.  ed.  264,  272;  Yose- 
mite  Valley  Case  (Hutchings  v.  Low)  15 
WaU.  77,  21  L.  ed.  82. 

The  attempted  inclusion  of  the  lands 
h^re  in  suit  in  a  power-site  reserve, 
created  subsequent  to  Uie  indenmity  selec- 
tion thereof,  should  be  treated  as  a  nid- 
lity;  and  appellee  is  entitled  to  die  le- 

16S  V.  8. 
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Eef    sought    herem    in    proteotion    and 
pnserva^on  of  its  property  rights. 

Burfennings  v.  Chicago,  St  P.  M.  A 
O.  R.  Co.  163  U.  S.  321,  323,  41  L.  ed. 
175,  176,  16  Sup.  Ct  Rep.  1018;  Wirth 
V.  Branson.  98  U.  S.  118,  121,  25  L.  ed. 
S6f  87;  Lake  Superior  Ship  Canal,  R.  & 
Iron  Co.  y.  Cunningham,  155  U.  S.  354, 
372,  39  L.  ed.  183,  189,  15  Sup.  Ct.  Rep. 
103;  St.  Paul  &  S.  C.  R.  Co.  v.  Winona  & 
St  P.  R.  Co.  112  U.  S.  720,  733,  28  L.  ed. 
872>  877,  5  Sup.  Ct  Rep.  334. 

Mr.  Justice  Van  Devanter  delivered 
the  opinion  of  the  court : 

This  is  a  suit  to  enjoin  the  Secretary 
of  the  Interior  and  the  Commissioner  of 
the  General  Land  Office  from  canceling 
a  selection  of  indemnity  lands  under  a 
railroad  land  grant.  The  trial  court  dis- 
missed the  hill,  and  the  court  of  appeals 
reversed  that  decree  and  directed  that 
an  injunction  issue.  46  App.  D.  C.  374, 
Ann.  Cas.  1918C,  1002.  An  appeal  under 
i  250,  T  6,  of  the  Judicial  Code,  brings 
the  case  here. 

[282]  The  allegations  of  the  bill  were 
admitted  by  a  motion  to  dismiss,  upon 
which  the  defendants  announced  their 
purpose  to  stand;  and  the  case  as  thus 
maoe  is  as  follows: 

By  the  Act  of  July  25, 1866,  chap.  242, 
14  Stat,  at  L.  239,  a  grant  of  public 
lands  in  California  and  Or^on  was 
made  ''for  the  purpose  of  aiding  in  the 
construction"  of  a  line  of  railroad  from 
a  point  in  Sacramento  valley  to  Port- 
land, "and  to  secure  the  safe  and  speedy 
tnms^rtation  of  the  mails,  troops, 
munitions  of  war,  and  public  stores" 
over  such  line.  The  part  of  the  grant  in 
California  was  made  to  the  California 
A  Oregon  Railroad  Company,  its  suc- 
cessors and  assigns,  and  the  part  in  Or- 
egon to  another  company.  The  grant 
was  in  present  terms, — ^* there  be,  and 
hereby  is,  granted," — and  was  of  "every 
alternate  section  of  public  land,  not 
mineral,  desig^^ated  by  odd  numbers" 
within  designated  limits  on  each  side 
of  the  Une.  With  this  was  coupled  a 
provision  that  ''when  any  of  said  alter- 
nate sections  or  parts  of  sections  shall 
be  found  to  have  been  granted,  sold,  re- 
served, occupied  by  homestead  settlers, 
pre-empted,  or  otherwise  disposed  of, 
other  lands,  designated  as  aforesaid, 
shall  be  selected  by  said  companies  in 
lieu  thereof,  under  the  direction  of  the 
Secretary  of  the  Interior,  in  alternate 
seetions  designated  by  odd  numbers  as 
aforesaid,  nearest  to  and  not  more  than 
ten  miles  beyond  the  limits  of  said  first- 
named  alternate  sections."  The  line  of 
es  L.  ed. 


the  road  was  to  be  definitely  located  by 
filing  a  map  with  the  Secretary  of  the 
Interior;  and  the  work  of  construction 
was  to  be  completed  in  sections  of  20 
miles  within  a  time  named,  which  was 
extended  to  July  1,  1880,  by  an  amend- 
ment of  June  25,  1868,  chap.  80,  15  Stat, 
at  L.  80.  The  completion  of  each  section 
was  to  be  ascertained  and  reported  by 
commissioners  appointed  by  the  Pres- 
ident, whereupon  patents  for  the  lands 
coterminous  therewith  were  to  be  is- 
sued. The  railroad  was  to  be  and  re- 
main "a  public  highway  for  the  use  of 
the  government  of  the  United  States, 
free  of  all  toll  or  other  charges"  for  the 
transportation  of  [233]  its  property  or 
troops.  An  assent  to  the  act  on  the  part 
of  each  grantee  was  to  be  filed  within  one 
year  after  its  passage. 

The  California  &  Oregon  Railroad 
Company  duly  assented  to  the  act,  def- 
initely located  its  part  of  the  line  by 
filing  the  required  map,  and  constructed, 
completed,  and  equipped  that  part  of  the 
railroad  within  the  extended  time.  The 
completion  was  duly  reported  by  the 
commissioners  and  was  recognized  by 
the  President  In  addition,  that  com- 
pany and  its  successors  have  complied 
with  the  act  in  all  other  respects.  The 
Central  Pacific  Railway  Company,  the 
plaintiff,  became  the  legal  successor  of 
that  company  in  1899,  and  holds  its 
rights,  title,  and  interest  under  the 
grant.  The  part  of  the  road  in  Oregon 
also  was  completed,  but  that  is  not  of 
present  concern. 

In  the  process  of  adjusting  the  grant 
it  has  developed  that  many  of  the  desig- 
nated sections  in  the  place  limits  were 
lost  to  the  grant  by  reason  of  other  dis- 
posals, homestead  settlements,  and  pre- 
emption claims  antedating  the  definite 
location  of  the  line  of  the  road,  thereby 
making  it  necessary  to  resort  to  the 
indemnity  limits  to  satisfy  the  grant. 
The  present  ascertained  losses  amount 
to  thousands  of  acres,  and  it  is  certain 
that  further  substantial  losses  will  de- 
velop as  the  adjustment  proceeds.  As 
yet  it  is  impossible  to  determine  even 
approximately  the  total  losses,  because  a 
material  part  of  the  grant  is  still  unsur- 
veyed;  and  this  makes  it  uncertain 
whether  all  can  be  made  good  from  the 
lands  available  for  indemnity. 

The  lands  in  question  were  selected  by 
means  of  an  indemnity  list  filed  in  the 
local  land  office  February  24,  1910,  and 
the  selection  was  in  lieu  of  losses  spec- 
ified in  the  list  which  were  actual  and 
entitled  the  plaintiff  to  indemnity.  The 
lands  selected  are  in  the  indemnity  limits 
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and  admittedly  nonmineral,  and  at  the 
time  of  selection  were  such  as  could  be 
selected  to  supply  the  losses  specified. 
The  list  was  accompanied  by  the  requi- 
site sustaining  proofs,  [234]  and  con- 
formed in  all  respects  to  the  regulations 
embodying  the  directions  of  the  Secretary 
of  the  Interior  upon  the  subject.  The 
plaintiff  paid  the  fees  collectable  thereon, 
and  the  local  land  officers  approved  the 
list,  and  promptly  forwarded  it  and  the 
accompanying  proofs  to  the  General 
Land  Office,  with  the  usual  certificates 
and  indorsements.  It  remained  pending 
in  that  office  until  January  16,  1915, 
when  the  Commissioner  ordered  its  can- 
celation solely  on  the  ground  that,  in 
the  meantime,  the  selected  lands  had 
been  included  in  a  temporary  executive 
withdrawal  for  a  water-power  site  under 
the  Act  of  June  25,  1910,  chap.  421,  36 
Stat,  at  L.  847,  Comp.  Stat.  §  4523,  8 
Fed.  Stat.  Anno.  2d  ed.  p.  657.  The 
plaintiff  appealed  to  the  Secretary  of  the 
Interior,  and  he  affirmed  the  Commis- 
sioner's action.  A  reconsideration  was 
sought  and  denied,  and  the  plaintiff  then 
brought  this  suit. 

It  is  not  questioned  that,  had  the 
selection  been  reached  for  consideration 
before  the  withdrawal,  it  would  have 
been  the  duty  of  the  Commissioner  and 
the  Secretary  to  approve  it  and  pass 
the  lands  to  patent;  nor  that,  if  the 
withdrawal  be  not  an  obstacle,  it  still  is 
their  duty  to  do  so.  But  it  is  insiste'd 
that,  so  long  as  the  selection  was  without 
the  Secretary's  actual  approval,  it  gave 
no  right  as  against  the  government,  and 
that  the  withdrawal,  made  while  it  was 
as  yet  unapproved,  became  a  legal  ob- 
stacle to  its  approval.  In  this  there  is 
an  obvious  misconception  of  the  office 
and  effect  of  the  selection,  and  the  mis- 
conception is  particularly  shown  in  the 
brief  for  the  appellants,  where  the  se- 
lection is  treated  as  only  a  preliminary 
land  application  or  filing.  Counsel  there 
say:  ''What  is  the  effect,  then,  of  the 
mere  filing  of  an  indemnity  selection  f 
Its  only  effect,  we  submit,  is  to  give  the 
selector  a  preference  right  to  the  land 
•  as  against  one  tendering  a  filing  there- 
after." 

Rightly  speaking,  the  selection  is  not 
to  be  likened  to  the  initial  step  of  one 
who  wishes  to  obtain  the  title  to  public 
land  by  future  compliance  with  the  law, 
bat  rather  [2S5]  to  the  concluding  step 
of  one  who,  by  full  compliance,  has  earned 
the  right  to  receive  the  title.  Referring  to 
41  similar  grant  and  the  relative  obliga- 
tions of  the  government  and  the  gran^, 
it  was  said  in  Bvake  v.  Soathern  P.  R. 


Co.  234  U.  S.  669,  679,  680,  58  L.  ed. 
1527,  1544,  1545,  34  Sup.  Ct.  Rep.  907: 
''The  act  did  not  follow  the  building  of 
the  road,  but  preceded  it.     Instead  of 
giving  a  gratuitous  reward  for  something 
already  done,  the  act  made  a  proposal 
to  the  company  to  the  effect  that  if  the 
latter  would  locate,  construct,  and  put 
into  operation  a  designated  line  of  rail- 
road,  patents   would   be  issued   to  the 
company,  confirming  in  it  the  right  and 
title  to  the  public  lands  falling  within 
the  descriptive  terms  of  the  grant.    The 
purpose  was  to  bring  about  the  construe- 
tion  of  the  road,  with  the  resulting  ad- 
vantages   to    the    government    and   tiie 
public,  and  to  that  end  provision  was 
made  for  compensating  the  company,  if 
it  should  do  the  work,  by  patenting  to 
it   the   lands  indicated.     The   company 
was  at  liberty  to  accept  or  reject  the 
proposal.    It  accepted  in  the  mode  con- 
templated by  the  act,  and  thereby  the 
parties  were  brought  into  such  contrae- 
tual  relations  that  the  terms  of  the  pro- 
posal became  obligatory  on  both.    Men- 
otti  V.  Dillon,  167  U.  S.  703,  721,  42  li- 
ed. 333,  339,  17  Sup.  Ct.  Rep.  945.    AnA 
when,    by    constructing    the    road    anA. 
putting   it   in    operation,    the   eompanjf 
performed  its  part  of  the  contract,  i^ 
became  entitled  to  performance  by  th^ 
government.    In  other  words,  it  earned 
the  right  to  the  lands  described."     AnA- 
speaking  specially  of  the  right  to  in^ — 
demnity  lands  under  such   a   grant,  iW^ 
was  said  in  United  States  v.  Southend 
P.  R.  Co.  223  U.  S.  565,  570,  66  L.  ed- 
553,  555,  32  Sup.  Ct.  Rep.  326 :    " WhsC^ 
a  railroad  is  to  be  indemnified  for  ma^T" 
be  fixed  as  of  the  moment  of  the  grant  "^ 
but  what  it  may  elect  when  its  right  tC 
indemnity  is  determined  depends  on  th^ 
state  of  the  lands  selected  at  the  momoi  ^ 
of  choice.     Of  course,  the  railroad  i^^ 
limited  in  choosing  by  the  terms  of  th^ 
indemnity  grant,  but  the  so-called  gnua^ 
is  rather  to  be  described  as   a  power- 
Ordinarily  no  color  of  title  is  gained  im- 
til  the  power  is  exercised.     When  it  u 
exercised  in  satisfaction  of  [236]  a  meri- 
torious    claim     which     the    government 
created  upon  valuable  consideration,  and 
which  it  must  be  taken  to  have  intended 
to  satisfy  (so  far  as  it  may  be  satisfied 
within  the  territorial  limits  laid  down),  it 
seems  to  us  that  lands  within  those  limiti 
should  not  be  excluded  simply  because^ 
in  a  different  event,  they  would  have 
been  subject  to  a  paramount  elaina.'^ 

The  ultimate  obligation  of  the  goyntrn- 
ment  in  respect  of  the  indemnity  lands 
is  on  the  same  plane  as  that  respecting 
the  lands  in  place.    The  only  differenee 
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is  in  the  mode  of  identification.    Those 
in  place  are  identified  by  filing  the  map 
of  definite  location,  and'  the  indemnity 
lands  by  selections  made  in  lieu  of  losses 
in  the  place  limits.    St.  Paul  &  S.  C.  R. 
Co.  V.  Winona  &  St.  P.  R.  Co.  112  U.  S. 
720,  731-733,  28  L.  ed.  872,  876,  877,  6 
Sup.  Ct.  Hep.  334;  Southern  P.  R.  Co. 
V.  Bell,  183  U.  S.  676,  687,  46  L.  ed.  383, 
389,  22  Sup.  Ct.  Rep.  232.    The  selections 
mre  to  be  made  by  the  grantee,  not  by 
the  Secretary  of  the  Interior.    True,  the 
act   provides   that   they   shall   be   made 
under  the  Secretary's  direction,  but  this 
merely  applies  to  them  the  general  rule, 
announced'  in   Rev.    Stat.    §§   441,   453, 
2478,  Comp.  Stat.  §§  681,  699,  5120,  3 
Fed.  Stat.  Anno.  2d  ed.  p.  947,  8  Fed. 
Stat.  Anno.  2d  ed.  pp.  491,  862,  that  the 
administrative    execution   of   all   public 
land  laws  is  to  be  under  his  '^supervi- 
sion"  and  '^direction."     Catholic  Bishop 
V.  Gibbon,  158  U.  S.  155,  166,  39  L.  ed. 
931,  936,  15  Sup.  Ct.  Rep.  779.    Its  pur- 
pose is  to  make  sure  that,  in  accord  with 
that  power  of  supervision  and  direction, 
he  is  to  see  to  it  that  the  right  of  selec- 
tion is  not  abused,  that  claims  arising 
out  of  prior  settlement  and  the  like  are 
not  disturbed,  that  no  indemnity  is  giv- 
en except  for  actual  losses  of  the  class 
intended,  and  that  the  lands  selected  are 
such  as  are  subject  to  selection.     But 
of  course  it  does  not  clothe  nim  with 
any  discretion  to  enlarge  or  curtail  the 
rights  of  the  grantee,  nor  to  substitute 
his  judgment  for  the  will  of  Congress, 
as    manifested    in    the    granting    act. 
Cornelius  v.  Kessel,  128  U.  S.  456,  461,. 
32  L.  ed.  482,  483,  9  Sup.  Ct.  Rep.  122; 
Orchard  v.   Alexander,  157  U.   S.   372, 
383,  39  L.  ed.  737,  741,  15  Sup.  Ct.  Rep. 
635;  Williams  v.  United  States,  138  U. 
8.  514,  524,  34  L.  ed.  1026,  1031,  11  Sup. 
Ct.  Rep.  457;  Daniels  v.  Wagner,  237  U. 
S.  647,  557-561,  59  L.  ed.  1102,  1106, 
1107,   L.R.A.1916A,   1116,   35    Sup.    Ct. 
Eep.  740,  Ann.  Cas.  1917A,  40;  North- 
ern P.  R.  Co.  V.  McComas,  250  [237]  U. 
8.  387,  392,  393,  63  L.  ed.  1049,  1053, 
1054,  39  Sup.  Ct.  Rep.  546.     The  cases 
eited  as  making  for  a  different  conclusion 
respecting  the  Secretary's  discretion  were 
examined,  and  that  view  of  them  reject- 
ed, in  Weyerhaeuser  v.  Hoyt,  219  U.  S. 
380,  387,  386,  55  L.  ed.  258,  261,  262,  31 
Sup.  Ct.  Rep.  300,  and  Daniels  v.  Wag- 
ner, 237  U.  S.  547,  557-561,  59  L.  ed. 
1102,  1106,  1107,  L.R.A.1916A,  1116,  35 
Sup.  Ct.  Rep.  740,  Ann.  Cas.  1917A,  40. 
In  the  Weyerhaeuser  Case  it  was  held 
that    the    authority    conferred    on    the 
Secretary  respecting  the  selection  of  in- 
demnity lands  '^involved  not  only  the 
•a  L.  ed. 


power,  but  implied  the  duty  to  determine 
the  lawfulness  of  the  selections  as  of 
the  time  when  the  exertion  of  the  aa- 
thority  was  invoked  by  the  lawful  filing 
of  the  list  of  selections.^' 

As  before  shown,  this  indemnity  selec- 
tion was  made  in  full  compliance  with 
the  directions  promulgated  by  the  Sec- 
retary, was  of  lands  subject  to  selection, 
and  was  based  on  actual  losses  in  the 
place  limits  adequate  to  sustain  it.  The 
railroad  then  had  been  constructed  and 
equipped  as  required  by  the  granting 
act,  and  nothing  remained  to  be  done  by 
the  grantee  or  its  successor  to  fulfil  the 
conditions  of  the  grant  and  perfect  the 
right  to  a  patent.  The  rule  applicable  in 
such  a  situation  is  that  ''a  person  who 
complies  with  all  the  requisites  neces- 
sary to  entitle  him  to  a  patent  for  a 
particular  lot  or  tract  is  to  be  regarded 
as  the  equitable  owner  thereof."  Wirth 
v.  Branson,  98  U.  S.  118,  121,  25  L.  ed. 
86,  87;  Benson  Min.  &  Smelting  Co.  v. 
Alta  Min.  Co.  145  U.  S.  428,  432,  36  L. 
ed.  762,  764,  12  Sup.  Ct.  Rep.  877,  17 
Mor.  Min.  Rep.  488.  This  rule  has  been 
applied  and  enforced  where  the  Sec- 
retary, through  an  error  of  law,  declined 
to  approve  and  give  effect  to  lawful 
selections,  and  certified  the  lands  for 
the  use  of  another  claimant, — the  court 
saying  that  the  Secretary  could  not  thus 
deprive  the  selecting  company  of  "rights 
which  became  vested  by  its  selection  of 
those  lands."  St.  Paul  &  S.  C.  R.  Co.  v. 
Winona  &  St.  P.  R.  Co.  112  U.  S.  720,  28 
L.  ed.  872,  5  Sup.  Ct.  Rep.  334. 

The  act  under  which  the  subsequent 
power-site  withdrawal  was  made  is  con- 
fined to  "public  lands," — a  term  uniform- 
ly regarded  as  not  including  lands  to 
which  rights  have  attached  and  become 
vested  through  full  compliance  [288] 
with  an  applicable  land  law.  Newhall  v. 
Sanger,  92  U.  S.  761,  763,  23  L.  ed.  769, 
770;  Minnesota  v.  Hitchcock,  185  U.  S. 
373,  391,  46  L.  ed.  954,  964,  22  Sup.  Ct. 
Rep.  650;  United  States  v.  Hemmer,  241 
U.  S.  379,  385,  386,  60  L.  ed.  1055,  1057, 
36  Sup.  Ct.  Rep.  659.  Besides,  to  apply 
the  act  to  the  lands  in  question,  lawiidly 
earned  and  selected  as  they  were,  would 
work  such  an  interference  with  private 
rights  as  plainly  to  require  that  it  be  con- 
strued as  not  including  them.  Wilcox  v. 
Jackson,  13  Pet.  498,  513,  10  L.  ed.  264, 
271;  Lytic  v.  Arkansas,  9  How.  314,  333, 
335,  13  L.  ed.  153,  160,  161;  Sinking 
Fund  Cases,  99  U.  S.  700,  718,  719,  25  L. 
ed.  496,  501;  United  States  v.  Jin  Fuey 
Moy,  241  U.  S.  394,  400,  60  L.  ed.  1061, 
1064,  36  Sup.  Ct  Rep.  658,  Ann.  Cas. 
1917D,  354. 
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We  are  asked  to  say  that  this  is  a  suit 
against  the  United  States,  and  therefore 
not  maintainable  without  its  consent; 
but  we  think  the  suit  is  one  to  restrain 
the  appellants  from  canceling  a  valid 
indemnity  selection  through  a  mistaken 
conception  of  their  authority,  and  there- 
by casting  a  cloud  on  the  plaintiff's  title. 
Ballinger  v.  United  States,  216  U.  S. 
240,  54  L.  ed.  464,  30  Sup.  Ct.  Rep.  338; 
Philadelphia  Co.  v.  Stimson,  223  U.  S. 
605,  619,  620,  56  L.  ed.  570,  576,  577,  32 
Sup.  Ct.  Rep.  340;  Lane  v.  Watts,  234 
U.  S.  525,  540,  58  L.  ed.  1440,  1456,  34 
Sup.  Ct.  Rep.  965. 

Our  conclusion  is  that,  in  giving  effect 
to  the  withdrawal  as  against  the  prior 
selection,  which  admittedly  was  valid 
when  made,  the  appellants  departed 
from  a  plain  official  duty,  and  that  to 
avoid  the  resulting  injury  to  the  plain- 
tiff, for  which  no  other  remedy  is  avail- 
able, an  injunction  should  issue  directing 
a  disposal  of  the  selection  on  its  merits, 
unaffected  by  the  withdrawal.  Such  an 
injunction,  we  think,  is  better  suited  to 
the  occasion  than  that  indicated  by  the 
Court  of  Appeals.  In  other  respects  the 
decree  of  that  court  is  affirmed. 


[2891  MAX  W.  STOEHR,  Appt., 

V. 

JAMES  N.  WALLACE  and  Francis  P.  Gar- 
van,  Alien  Property  Custodian,  et  al. 

(See  S.  C.  Reporter's  ed.  239-261.) 

War  —  trading  with  enemy. 

1.  The  Trading  with  the  Enemy  Act, 
whether  taken  as  originally  enacted  on 
October  6,  1917,  or  as  thereafter  amended 
by  the  Acts  of  March  28,  1918,  November 
4,  1918,  July  11,  1919,  and  June  6,  1920, 
is  strictly  a  war  measure,  and  finds  its 
sanction  m  the  constitutional  provision  em- 
powering Congress  to  declare  war,  grant 
fetters  of  marque  and  reprisal,  and  make 
rules  concerning  captures  on  land  and 
water. 

War  —  enemy  property  —  determination 
of  Allen  Property  Custodian  —  act 
of  President. 

2.  A  determination  by  the  Alien  Prop- 
erty Custodian  that  certain  property  is 
enemy-owned  must  be  regarded  as  the  act 
of  the  President,  within  the  meaning  of 
the  Trading  with  the  Enemy  Act  of  October 
C,  1917»  in  view  of  the  provision  of  §  5 
of  that  act,  authorizing  the  President  to 
exercise  any  of  the  powers  with  which  he 
is  invested  by  that  act,  respecting  the 
sequestration,  custody,  and  disposal  of 
enemy  property  through  such  officer  or 
officers  as  he  shall  direct,  and  of  the  orders 
of  the  President,  committing  to  the  Alien 
S04 


Property  Custodian  the  administration  of 
§  7  c  of  the  act,  including  the  power  to 
determine,  after  investigation,  whether 
property  was  enemy-owned. 

War  —  power  of  Congress  —  enemy 
property  —  seizure  and  sequestration. 

3.  Congress,  in  time  of  war,  may  au- 
thorize and  provide  for  the  seizure  and 
sequestration,  through  executive  channels, 
of  property  believed  to  be  enemy-owned, 
if  adequate  provision  be  made  for  a  return 
in  case  of  mistake. 

* 

War  —  power  of  Congress  —  enemy 
property  —  seizure  and  sequestration 
—  due  process  of  law. 

4.  Shares  of  stock  standing  in  the  name 
of  one  who  is  neither  an  enemy  nor  an 
ally  of  an  enemy  could,  consistently  witli 
due  process  of  law,  be  seized  and  required 
to  be  transferred  to  the  Alien  Property 
Custodian  in  virtue  of  a  determination  by 
that  official  in  an  ex  parte  administrative 
proceeding  that  they  belonged  to  an  alien 
enemy,  conformably  to  the  provisions  of 
the  Trading  with  the  Enemy  Act  of  October 
6,  1917,  since  such  act  distinctly  reserves 
to  any  claimant  who  is  neither  an  enemy 
nor  an  ally  of  an  enemv,  a  right  to.  assert 
and  establish  his  claim  by  a  suit  in  equitj, 
unembarrassed  by  the  precedent  executive 
determination,  and  provides  that,  pending 
the  suit,  which  the  claimant  may  bring  as 
promptly  after  the  seizure  as  he  chooses, 
the  property  is  to  be  retained  by  the  Alien 
Property  Custodian  to  abide  the  result,  and, 
if  the  claimant  prevails,  is  forthwith  to  bt 
returned  yo  him. 

War  —  enemy  property  —  seizure  and 
sequestration  —  right  of  claimant 
under  pre-war  contract. 

6.  No   such   an    interest  in  shares   of 
stock  in  a  domestic  corporation,  which  were 
seized    by    the    Alien    Property    Custodian 
under  the  Trading  with  the  Enemy  Act  of 
October  6,  1917,  as  the  property  of  a  Ger- 
man  corporation,   as   entitles   another    do- 
mestic corporation  in  whose  name  the  stock 
stands    to    demand    that    such    shares    bt 
freed   from  the  seizure,  was  given  to  tbe 
latter   corporation   by   a   pre-war    contract 
between    it    and    the    German    corporation^ 
where  such  contract  was  not  prompted  hr- 
commercial  motives,  nor  based  on  an  esti- 
mate of  mutual  advantages,  and  was  no^ 
intended  as  a  genuine  transaction,  but  wa» 
made  to  avoid  inconvenience  which  other* 
wise  might  ensue  from  a  state  of  war;  tli9 
parties    intending    to    leave    the    beneficial 
ownership  in  the  German  corporation,  and 
not  pass  it  to  the  domestic  corporatioo. 

War  —  enemy  property  —  selsure  and 
sequestration  —  treaty  rights. 
6.  Treaty  provisions  which  relate  only 
to  the  rights  of  merchants  of  either  coua* 
try,  residing  in  the  other  when  war  arise% 
are  inapplicable  to  a  controversy  as  to 
whether  the  beneficial  ownership  of  prop* 
erty  seized  and  proposed  to  be  sold  under 
the  Trading  with  the  Enemv  Act  of  October 
6,  1917,  as  the  property  of  a  German  oo^ 
poration,  is  in  truth  in  an  Amerieaa  esr* 
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pontloB  under  a  pre-war  contract  between 
raeh  corporation  and  the  German  corpora- 
tion. 

War  —  enemy  property  —  seizure  and 
aeqnestration  —  wlio  may  object  to 
sale. 

7.  A  corporation  not  owning  or  having 
any  interest  in  property  seized  and  pro- 
posed to  be  sold  as  enemy  property  under 
tbe  Trading  with  the  Enemy  Act  of  October 
6,  1917,  is  not  in  a  position  to  criticize 
or  attaclc  the  sale ;  and  a  stockholder  suing 
in  the  ri^ht  of  the  corporation  is  in  no 
better  position. 

[No.  546.] 

Argued  January  4  and  0,  1021.     Decided 
February  28.  1921. 

APPEAL  from  the  District  Court  of 
the  United  States  for  the  Southern 
DiBtrict  of  New  York  to  review  a  decree 
which  dismissed  the  bill  in  a  suit  to  es- 
tablish a  claim  to  and  prevent  a  sale  of 
property  seized  by  the  Alien  Property 
Custodian  as  enemy  property.  Affirmed. 
See  same  case  below,  269  Fed.  827. 
The  facts  are  stated  in  the  opinion. 

Mr.  Louis  Marshall  argued  the  cause, 
and,  with  Mr.  Louis  J.  Yorhaus,  filed  a 
brief  for  the  appellant: 

*By  the  terms  of  the  agreement  of  Feb- 
ruary 20,  1917,  Stoehr  &  Sons,  Inc.,  the 
New  York  company,  acquired  at  least 
^e  equitable  title  to  the  14,900  shares  of 
the  capital  stock  of  the  Botany  Worsted 
Mills,  prior  to  that  date  belonging  to 
Kanungamspinnerei  Stoehr  &  (Z.,  Ak- 
tiengesellschaft,  the  Leipzig  company, 
which  are  the  subject-matter  of  that  in- 
strument. 

Baldwin  v.  Humphrey,  44  N.  Y.  609; 
Payne  v.  New  South  Wales  Coal  &  Inter- 
colonial Steam  Nav.  Co.  10  Exch.  283, 
166  Eng.  Reprint,  450,  24  L.  J.  Exch. 
N.  S.  117;  Barton  v.  McLean,  5  Hill,  266; 
Greene  v.  Creighton,  7  R.  I.  8 ;  Thornton 
V.  Kelly,  U  R.  I.  498 ;  Rohr  v.  Baker,  13 
Or.  360,  10  Pac.  627;  Jones  v.  Williams, 
139  Mo.  1,  37  L.R.A.  682,  61  Am.  St.  Rep. 
436,  39  S.  W.  486,  40  S.  W.  353;  Arnold 
V.  Scharbauer,  116  Fed.  492;  Leonard  v. 
Marehall,  82  Fed.  396;  Richardson  v. 
Clements,  89  Pa.  503,  33  Am.  Rep.  784; 
Bingham  v.  North  American  Ins.  Co.  74 
Wis.  498,  43  N.  W.  494 ;  Moran  v.  Stand- 
ard OU  Co.  211  N.  Y.  187, 105  N.  E.  217; 
Wells  V.  New  York  C.  R.  Co.  24  N.  Y. 
181;  Black's  Law  Diet.  p.  180;  22  Am. 
A  Eng.  Enc.  Law,  2d  ed.  p.  510;  Cream- 
er V.  Metropolitan  Securities  Co.  120 
App.  Div.  422,  105  N.  Y.  Supp.  28; 
Oroasman  v.  Schenker,  206  N.  Y.  466, 

UN)  N.  E.  39;  Meehanica'  Bank  v.  New 
«ft  !<•  ed. 


York  A  N.  H.  E.  Co.  13  N.  Y.  627;  Jel- 
lenik  v.  Huron  Copper  Min.  Co.  177  U. 
S.  1,  44  L.  ed.  647,  20  Sup.  Ct.  Rep.  669; 
Pendery  v.  Carleton,  30  C.  C.  A.  610, 
69  U.  S.  App.  288,  87  Fed.  41 ;  Brigham 
V.  Mead,  10  Allen,  245 ;  Lipscomb  v.  Con- 
don, 56  W.  Va.  416,  07  L.R.A.  670,  107 
Am.  St.  Rep.  938,  49  S.  E.  392;  Francis 
V.  New  York  &  B.  Elev.  R.  Co.  17  Abb. 
N.  C.  1,  affirmed  in  108  N.  Y.  93, 16  N.  E. 
192;    Scripture    v.    Francestown    Soap- 
stone  Co.  50  N.  H.  571 ;  Black  v.  Zacharie, 
3  How.  483,  11  L.  ed.  690;  Johnson  v. 
Underbill,  52  N.  Y.  203;  Booth  v.  Cleve- 
land Rolling  Mill  Co.  74  N.  Y.  15;  Jones 
V.   Kent,   80   N.   Y.   688,   3   Mor.   Min. 
Rep.    190;    Now    England   Iron    Co.    v. 
Gilbert    Elev.    R.    Co.    91    N.    Y.    165; 
Patterson    v.    Guardian   Trust    Co.    144 
App.  Div.  866,  129  N.  Y.   Supp.  807; 
Commercial    Wood    &    Cement    Co.    v. 
Northampton  Portland  Cement  Co.  115 
App.  Div.  393,  100  N.  Y.   Supp.  960; 
Horton  v.  Hall  &  C.  Mfg.  Co.  94  App. 
Div.  407,  88  N.  Y.  Supp.  73;  Re  White 
Plains  Water  Comrs.  71  App.  Div.  650, 
76  N.  Y.  Supp.  11 ;  Genet  v.  Delaware  & 
H.  Canal  Co.  136  N.  Y.  593,  19  L.R.A. 
127,  32  N.  E.  1078;  Butler  v.  Thomson, 
92  U.  S.  412,  23  L.  ed.  684;  Simon  v. 
Etgen,  213  N.  Y.  589,  107  N.  E.  1066; 
Wing  V.  Ansonia  Clock  Co.  102  N.  Y. 
634,  7  N.  E.   621;   Stewart  v.  Griflith, 
217  U.  S.  323,  54  L.  ed.  782,  30  Sup. 
Ct.  Rep.  628,  19  Ann.  Cas.  639;  West- 
em  U.  Teleg.  Co.  v.  Brown,  253  U.  S. 
101,  64  L.  ed.  803,   40   Sup.   Ct;  Rep. 
460;    Grymes   v.    Hone,    49    N.   Y.    17, 
10    Am.    Rep.    313;    Harvey   v.    Stowe, 
134   C.   C.    A.   635,   219    Fed.    22,   af- 
firmed in  241  U.  S.  199,  60  L.  ed.  963, 
36   Sup.   Ct.   Rep.   641;    Chemical   Nat. 
Bank  v.  Colwell,  132  N.  Y.  250,  30  N.  E. 
644;  Robinson  v.  National  Bank,  95  N.  Y. 
642;  Travis  v.  Knox  Terpezone  Co.  215 
N.  Y.  259,  L.R.A.1916A,  642,  109  N.  E. 
250,  Ann.  Cas.  1917A,  387;  Re  George 
Ringler  &  Co.  145  App.  Div.  375,  130  N. 
Y.  Supp.  62;  Broadway  Bank  v.  McBl- 
rath,    13    N.    J.    Eq.    24,    aflftrmed    in 
Hunterdon  County  Bank  v.  Nassau  Bank, 
17  N.   J.   Eq.   496;   Locke  v.   Farmers' 
Loan  &  T.  Co.  140  N.  Y.  135,  36  N.  E. 
578;    American   Nat.   Bank   v.    Oriental 
Mills,  17  R.  I.  551,  23  Atl.  795 ;  Briggs 
V.  United  States,  143  U.  S.  346,  36  L.  ed. 
180,  12  Sup.  Ct.  Rep.  391;  Sinunons  v. 
Swift,  5  Bam.  &  C.  857,  108  Eng.  Re- 
print, 319,  8  Dowl.  &  R.  693,  6  L.  J.  K. 
B.  10,  29  Revised  Rep.  438;  Gilmour  >. 
Supple,  11  Moore,  P.  C.  C.  551,  14  Eng. 
Reprint,  803,  6  Week.  Rep.  446;  Willis  v. 
Willis,  6  Dana,  48. 


SUPREME  COURT  OF  THE  UNITED  STATES. 
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The  transfer  of  the  title  to  these  shares 
to  Stodir  &  Sons,  Inc.,  the  New  York 
oompany,  was  accomplished  on  February 
20,  1917,  bdPore  there  had  been  any  dec- 
laration of  war  between  the  United  States 
and  Germany,  and  at  a  time  when  such 
transfer  was  entirely  legal.  The  subse- 
quent declaration  of  war,  and  the  passage 
of  the  Trading  with  the  Enemy  Act,  did 
not  invalidate  such  transfer  or  devest  the 
transferee's  title. 

Compagnie  Universelle  de  Telegraphic 
et  de  Telephonic  Sans  Fil  v.  United  States 
Service  Corp.  84  N.  J.  Eq.  604,  95  Atl. 
187,  85  N.  J.  Eq.  601,  96  Atl.  292;  Brown 
V.  United  States,  8  Cranch,  109,  3  L.  ed. 
504;  Jellenik  v.  Huron  Copper  Min.  Co. 
177  U.  S.  1,  44  L.  ed.  647,  20  Sup.  Ct. 
Rep.  559 ;  Conrad  v.  Waples,  96  U.  S.  284, 
24  L.  ed.  721;  United  States  v.  1,756 
Shares  of  Capital  Stock,  5  Blatchf.  237, 
Fed.  Cas.  No.  15,961 ;  Britton  v.  Butler,  9 
Blatchf.  462,  Fed.  Cas.  No.  1,903 ;  United 
States  V.  269i  Bales  of  Cotton,  Woolw. 
262,  F^.  Cas.  No.  16,583;  McVeigh  v. 
Bank  of  the  Old  Dominion,  26  Gratt.  200. 

In  determining  the  bona  fides  of  the 
contract  of  sale  as  between  the  parties 
thereto  and  Qur  government,  it  is  im- 
portant to  take  into  account  the  state  of 
the  law,  as  understood  at  the  time  when 
the  contract  was  entered  into,  with  re- 
spect to  the  effect  of  a  possible  war  on 
'  privately  owned  property  within  our  ju- 
risdiction. 

Brown  v.  United  States,  8  Cranch, 
109,  3.  L.  ed.  504;  Clarke  v.  Morey, 
10  Johns.  68;  1  Kent,  Com.  ••56- 
66;  Wheaton,  International  Law,  5th 
Eng.  ed.  1916,  p.  421,  Camillus  Letters, 
XVIII.,  XIX.,  and  XXII.;  2  Westlake, 
International  Law,  1907,  pp.  36-^;  2 
Twiss,  Nations,  §§  49-56;  3  Phillimore, 
International  Law,  pp.  147,  148;  2  Op- 
penheim.  International  Law,  2d  ed.  § 
102;  Wolff  V.  Oxholm,  6  Maule  &  S.  92, 
105  Eng.  Reprint,  1177,  18  Revised  Rep. 
313;  Porter  v.  Freudenberg  [1915]  1  K. 
B.  857,  5  B.  R.  C.  548,  [1915]  W.  N.  43, 
84  L.  J.  K.  B.  N.  S.  1001, 112  L.  T.  N.  S. 
313,  31  Times  L.  R.  162,  59  Sol.  Jo.  216, 
20  Com.  Cas.  189,  Ann.  Cas.  1917C,  215; 
Alexander's  Cotton  (United  States  v. 
Alexander)  2  Wall.  404-419,  17  L.  ed. 
915-919 ;  Hanger  v.  Abbott,  6  Wall.  532, 
18  L.  ed.  939. 

The  equitable  title  to  the  shares  of  the 
Botany  Worsted  Mills  having  passed 
from  the  Leipzig  company  to  the  New 
York  company  on  February  20,  1917,  the 
fact  that  the  consideration  was  to  be 
paid  later,  and  that  the  shares  of  stock 
pledged  as- collateral  security  were  to  be 
ivdalivered  from  time  to  time  as  the  in< 
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stalments  of  the  purchase  price  were  paid, 
did  not  affect  the  title,  or  render  the  con- 
tract executory  and  subject  to  dissolu- 
tion upon  the  declaration  of  war. 

Cohen  v.  New  York  Mut.  L.  Ins.  Co. 
50  N.  Y.  610,  10  Am.  Rep.  522 ;  Sands  v. 
.New  York  L.  Ins.  Co.  50  N.  Y.  626,  10 
Am.  Rep.  535;  New  York  L.  Ins.  Co.  v. 
Statham,  93  U.  S.  24,  23  L.  ed.  789,  19 
Am.  Rep.  512;  Mutual  Ben.  L.  Ins.  Co. 
V.  Hillyard,  37  N.  J.  L.  444, 18  Am.  Rep. 
741;  New  York  L.  Ins.  Co.  v.  Davis,  95 
U.  S.  429,  24  L.  ed.  454. 

Stoehr  &  Sons,  Inc.,  the  owner  of  these 
shares,  being  an  American  corporation, 
was  not  an  enemy  or  ally  of  an  enemy 
within  the  meaning  of  the  Trading  with 
the  Enemy  Act.  Consequently,  these 
shares  of  stock  were  not  subject  to  cap- 
ture or  seizure  under  its  terms,  and  the 
act  of  the  Alien  Property  Custodian  in 
condemning  them  as  enemy-owned  prop- 
erty, upon  his  determination  that  they 
were  such,  was  without  jurisdiction  and 
void. 

Cohen  v.  New  York  Mut.  L.  Ins.  Co. 
50  N.  Y.  610,  10  Am.  Rep.  522;  Alexan- 
der's Cotton  (United  States  v.  Alexander) 
2  Wall.  404,  419,  17  L.  ed.  915,  919; 
Risley  v.  Phoenix  Bank,  83  N.  Y.  318,  38 
Am.  Rep.  421,  affirmed  in  111  U.  S.  125, 
28   L.   ed.   374,  4   Sup.   Ct.   Rep.   322; 
Planters*  Bank  v.  Union  Bank,  16  Wall. 
496,  21  L.  ed.  478;  Conrad  v.  Waples, 
96  U.  S.  279,  24  L.  ed.  722;  Day  v.  Micoa, 
18  Wall.  156,  21  L.  cd.  860;' Shields  v. 
Schiff,  124  U.  S.  351,  31  L.  ed.  445,  8 
Sup.  Ct.  Rep.  510;  Waples  v.  Hays,  10^ 
U.  S.  6,  27  L.  ed.  632,  1  Sup.  Ct.  Rep, 
80;  Avegno  v.  Schmidt,  113  U.  S.  293^ 
28  L.  ed.  976,  5  Sup.  Ct.  Rep.  487 ;  Fritc- 
Schultz,  Jr.,  Co.  V.  Raimes  &  Co.  99  Mise* 
626,  164  N.  Y.  Supp.  454,  affirmed  iife. 
100  Misc.   697,   166  N.   Y.   Supp.   567  p 
Society  for  the  Propagation  of  the  Qob^ 
pel  V.  Wheeler,  2  Gall.  105,  Fed.  Cas.  No* 
13,156;   Bank  of  United  States  v.   De- 
veaux,  5  Cranch,  61,  3  L.  ed.  38 ;  St.  Louis 
&  S.  F.  R.  Co.  V.  James,  161  U.  8.  545, 
40  L.  ed.  802,  16  Sup.  Ct.  Rep.   621; 
Stumpf  V.  A.  Schreiber  Brewery  Co.  242 
Fed.  80;  Posselt  v.  D'Espard,  87  N.  J. 
Eq.  571,  100  Atl.  893 ;  Huberich,  Trading 
with  the  Enemy,  pp.  33,  34;  Bigelow  v. 
Forrest,  9  Wall.  339,  19  L.  ed.  696. 

In  so  far  as  the  Alien  Property  Custo- 
dian undertook,  as  against  Stoehr  A  Sons, 
Inc.,  a  New  York  corporation,  and,  ther^ 
fore,  not  an  enemy  or  an  ally  of  an 
enemy,  ex  parte,  and  without  a  legal  pro- 
ceeding based  upon  notice  and  a  hearing 
or  an  opportunity  to  be  heard  in  eout, 

to  take  posBesaion  of  ^e  shares  of  atodc 
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of  the  Botany  Worsted  Mills  belonging  to 
Stodir  A  Sons,  Inc.,  and  to  determine 
that  sueh  shares  belonged  to  the  Leipzig 
eompany  or  to  any  other  enemy,  his  ae- 
tkm  was  null  and  void,  and  in  violation 
of  the  due  process  hi  the  Federal  Con- 
liitution. 

McVeigh  ▼.  United  States,  11  Wall. 
260,  20  L.  ed.  80;  Windsor  v.  McVeigh, 
93  U.  S.  274,  23  L.  ed.  914;  Hovey  v.  El- 
liott, 167  U.  S.  409,  42  L.  ed.  215,  17 
Snp.  Ct.  Rep.  841;  Scott  v.  McNeal,  154 
U.  8.  34,  38  L.  ed.  896,  14  Snp.  Ct.  Rep. 
1108;  Central  of  Georgia  R.  Co.  v. 
Wright,  207  U.  S.  127,  52  L.  ed.  134,  28 
Snp.  Ct.  Rep.  47,  12  Ann.  Cas.  463; 
Londoner  v.  Denver,  210  U.  S.  385,  52 
L.  ed.  1112,  28  Sup.  Ct.  Rep.  708 ;  Denver 
V.  Stote  Invest.  Co.  49  Colo.  244,  33 
L.B.A.(N.S.)  395, 112  Pac.  789;  Roller  v. 
Holly,  176  U.  S.  398,  44  L.  ed.  520,  20 
Sup.  Ct.  Rep.  410;  Coe  v.  Armour  Fer- 
tilizer Works,  237  U.  S.  413,  59  L.  ed. 
1027,  35  Sup.  Ct.  Rep.  625;  Chapman  v. 
Phonix  Nat.  Bank,  85  N.  Y.  437 ;  Ameri- 
can Exch.  Nat.  Bank  v.  Palmer,  256  Fed. 
680;  Ochoa  v.  Hernandez  y  Morales,  230 
U.  S.  139,  57  L.  ed.  1427,  33  Sup.  Ct. 
Rep.  1033;  Watts,  W.  &  Co.  v.  Unione 
Anstriaca  i  Navigazione,  248  U.  S.  9,  63 
L.  ed.  100,  3  A.L.R.  323,  39  Sup.  Ct.  Rep. 
L 

The  contention  that  any  title  that 
might  have  accrued  to  the  New '  York 
eompany  under  the  terms  of  the  contract 
of  February  20,  1917,  became  devested 
on  the  passage  of  the  Trading  with  the 
Enemy  Act,  is  not  tenable.  If  the  inter- 
pretation sought  to  be  given  to  that  act 
by  the  defendants  is  correct,  then  the  act, 
in  so  far  as  it  undertakes  by  its  flat  to 
devest  such  title,  constitutes  a  depriva- 
tion of  property  without  due  process  of 
law. 

Cooley,  Const.  Ldm.  444;  Oilman  v. 
Tucker,  128  N.  Y.  190,  13  L.R.A.  304,  26 
Am.  St.  Rep.  464,  28  N.  E.  1040;  Em- 
bnry  v.  Conner,  3  N.  Y.  511,  53  Am.  Dec. 
325;  Cromwell  v.  MacLean,  123  N.  Y. 
474,  25  N.  E.  932;  Germania  Sav.  Bank 
T.  Suspension  Bridge,  159  N.  Y.  362,  54 
am  £.  33. 

The  sale  of  the  shares  of  stock  belong- 
ing to  the  New  York  corporation,  in  the 
absence  of  an  adjudication  in  a  proceed- 
ing duly  instituted  and  conducted  in  ac- 
cordance with  due  process,  threatened  by 
the  Alien  Property  Custodian,  and  the 
limitation  of  its  eventual  relief  and  rem- 
edy upon  such  sale  to  the  net  proceeds 
reeeived  therefrom  by  the  Alien  Property 
Cnatodian   or  by   the   Treasurer  of  the 

Uiiited  States,  as  provided  by  the  Act 
•ft  If.  ed. 


of  November  4,  1918,  were  likewise  vio- 
lative of  due  process. 

Ex  parte  Milligan,  4  Wall.  2,  18  L.  ed. 
281;  Ex  parte  Orozco,  201  Fed.  117;  Re 
McDonald,  49  Mont.  471,  L.R.A.1915B, 
988, 143  Pac.  947,  Ann.  Cas.  1916A,  1166. 

There  having  been  no  adjudication  by 
the  President,  after  investigation,  that 
any  of  the  shares  in  controversy  bdong 
to  an  enemy  or  ally  of  an  enemy,  the  act 
of  the  Alien  Property  Custodian,  con- 
demning them  as  enemy-owned,  was  with- 
out jurisdiction  and  void. 

Runkle  v.  United  States,  122  U.  S.  543, 
30  L.  ed.  1167,  7  Sup.  Ct.  Rep.  1141; 
Truitt  V.  United  States,  38  Ct.  CI.  398; 
Risley  v.  Phonix  Bank,  83  N.  Y.  318,  38 
Am.  Rep.  421;  Chapman  v.  Phcenix 
Bank,  85  N.  Y.  437;  Thompson  v.  Whit- 
man, 18  Wall.  457,  21  L.  ed.  897;  Scott 
V.  McNeal,  154  U.  S.  47,  38  L.  ed.  902, 
14.  Sup.  Ct.  Rep.  1108. 

Independently  of  the  impairment  of 
the  constitutional  rights  of  Stoehr  & 
Sons,  Inc.,  the  proposed  sale  would  like- 
wise violate  the  true  intent  and  meaning 
of  the  Trading  with  the  Enemy  Act 

American  Exch.  Nat.  Bank  v.  Palmer, 
256  Fed.  680;  The  Zamora  [1916]  2  A. 
C.  77,  85  L.  J.  Prob.  N.  S.  89,  114  L.  T. 
N.  S.  626,  32  Times,  L.  R.  436,  60  Sol. 
Jo.  416,  Ann.  Cas.  1916C,  233. 

The  complainant,  as  a  minority  stock- 
holder of  Stoehr  &  Sons,  Inc.,  has  the 
right  to  maintain  this  action  in  his  rep- 
resentative capacity,  in  view  of  the  fact 
that  the  directors  of  that  corporation  are 
the  nominees  of  the  Alien  Property  Custo- 
dian, who,  by  reason  of  his  possession  of 
a  majority  of  the  stock,  controls  the  af- 
fairs of  that  corporation. 

Dodge  V.  Woolsey,  18  How.  331,  15 
L.  ed.  401;  2  Machen,  Corp.  §§  1165, 
1166. 

The  Alien  Property  Custodian  having 
elected  to  seize  the  cause  of  action  of  the 
Leipzig  company  against  the  New  York 
company  for  the  unpaid  purchase  price 
for  the  14,900  shares  of  the  Botany 
Worsted  Mills,  he  thereby  precluded  him- 
self because  of  the  election  made  to  seize 
the  14,900  shares  of  stock  transferred  to 
the  New  York  eompaqy,  his  election  to 
recognize  the  transaction  as  a  sale  being 
incon.sistent  with  the  position  taken  by 
him  in  the  present  case. 

Fowler  v.  Bowery  Sav.  Bank,  113  N. 
Y.  450,  4  L.R.A.  145,  10  Am.  St.  Rep. 
479,  21  N.  E.  172 ;  Whalen  v.  Stuart,  194 
N.  Y.  505,  87  N.  E.  819 ;  Moller  v.  Tuska, 
87  N.  Y.  166;  Bach  v.  Tuch,  126  N.  Y. 
53,  26  N.  E.  1019 ;  Morris  v.  Rexf ord,  18 
N.  Y.  552;  Acer  v.  HotehkisSi  97  N.  Y. 

•09 


BUFBEME  COURT  OF  THE  UNITiCD  STATES.                Oor.  TOM, 

395;  Conrow  v.  Little,  115  N.  Y.  387,  6  1919D,  705,  39  Sup.  Ct.  Rep.  502,  18  N. 

L.R.A.  693,  22  N.  E.  346;  Terry  v.  Mnn-  C.  C.  A.  878;  Dakota  Cent.  Teleph,  Co. 

ger,  121  N.  Y.  161,  8  L.R.A.  216,  18  Am.  t.  South  Dakota,  250  V.  S.  163,  63  L. 

St.  Rep.  803,  24N.  E.  272;Bobbs-MeiTiU  ed.    910,    4    A.L.R.    1623,    P.U.R.1919D, 

Co.  V.  Straus,  210  U.  S.  339,  52  L.  ed.  717,  39  Sup.  Ct.  Rep.  507;  Commeroial 

1086,  28  Sup.  Ct.  Rep.  722.  Cable  Co.  v.  Burlesob,  250  U.  S.  360,  03 

The  claim  that  appellant  camiot  main-  L.  ed.  1030,  39  Sup.  Ct.  Rep.  512;  Hamil- 

tain  Utia  snit  in  hia  representative  capaci-  ton    v.    Kentucky    Distilleries    &    Ware- 

ty  because  of  the  provisions  of  §  9  of  the  hoase  Co.  251  U.  S.  146,  64  L.  ed.  194, 

Trading  with  the  Enemy  Act,  or  because  40    Sup.    Ct.    Rep.    106;    Dakota    Cent, 

of  alleged  noncompliance  with  the  27th  Teleph.  Co.  v.  South  Dakota,  250  U.  8. 

Equity  Rule,  proceeds  on  an  erroneous  163,  63  L.  ed.  910,  4  A.L.R.  1623,  P.U.R. 

llieory.  1919D,  717,  39  Sup.  Ct.  Rep.  507. 

Hawes  V.  Oakland  (Hawea  v.  Contra  The  right  of  the  United  States  to  «on- 
Cosfa  Wnter  Co.)  104  U.  S.  450,  26  L.  fiscate  and  capture  enemy  property  in  the 
ed.  827;  Doctor  v.  Harrington,  196  U.  Uaited  SUtes  ia  not  presented  on  this 
S.  579.  49  L.  ed.  608,  25  Snp.  Ct.  Rep.  appeal,  but  the  ConBtitntion  expressly 
355;  Delaware  4  H.  Co.  v.  Albany  4  3.  S^"^  *<»  Congreaa,  by  art.  1,  §  8,  the  pow- 
R.  Co.  213  U.  S.  435,  53  L.  ed.  862,  29  er  to  declare  war  and  make  rules  con- 
Sup.  Ct.  Rep.  540;  Ex  parte  Young,  209  cerning  captures  on  land  and  water,  and 
U.  S.  123,  52  li.  ed.  716, 13  L.R.A.(N.S.)  *•*<•  '*!«  power  to  make  all  laws  which 
932,  28  Sup.  Ct.  Rep.  441,  14  Ann.  Cas.  ^hall  he  necessary  and  proper  for  carry- 
704  ing  into  execution  tbe  foregoing  powers, 

Th,  eonleolion  Ih.l  the  i^m.iil  ot  ""i  "«  T'ading  with  Ih.  Eneoy  AO, 

Febrn,rj  20, 1917,  i.  void  and  unoiton:.-  ■»  f"  "  >'  pwv.an  for  tie  capture  and 

able  because  Hau.  E.   Stoehr,  Kho  ej-  f""!"'™""  ■>'.  all  property  of  eoeim«, 

eculed  it  on  behalf  of  tbe  Leipzig  con,-  "  S  n        fi^'Sof  '^^g"""-  „  ... 

puiy,  wa.  tbe  preaid.nt  of  .ud  ioI?re»ted  s.S'lT'  w.'l^Ji  Si'  sS^S  "■  J"!^ 

in  the  New  -Jork  company,  ia  not  one  f""*'  p  ™-  ?"'•  ^"'  ^  Si'  «,^' 

that  lie.  within  tbe  compe!«.«y  of  th.  ;"J.'^S"+ "'Sif  J  r™i,    &^ 

defendanta  to  maie.  ^  t^-  S,'  ^'  ^'^''  ?,^fTi',  f  ^  I 

.r      L       T.TL-.            n,  ..r  ,.   ,™  ,„.  Ij-  ed.  597;   Brown  v.  United   States,  8 

Matsh  »  Wb.tmore,  21  Wall.  ITS,  1^,  Crancb,  110,  3  L.  ed.  604;  Tbe  Rapid, 

?i5'-  .ii^^k^H  ?, ^S-  ;?■>•  ■'°;-,  5'  8  Cranih,  155,  3  L.  »i.  620;  Tbe  VeSus^ 

1077,  1078;  Twin  Liclr  Od  Co.  v.  Mar-  g  rrHn,.b    25^  1  T,  ed    Ml 

t"^'  l^  ""-L'^h  ^  ^^^-  ^l]^  '  ^*"-  ?™itS  be^wSn^he  Leipzig  cor- 

^^\^nF-J^'' ^t^''^  '■  ^''"^  Nat.  portion  and  Stoehr  &  Sons,  Inc    hav- 

Bank,  96  XL  S.  618,  24  L.  ed    858;  In-  Q  been  made  in  contemplation  of  the 

dianapoha  Ro^hng  M.U  v.  St    Louis,  Ft.  declaration  of  war  between  the  United 

ha^T^i^^n.-^^^^J.-^^'^^^."^-  States    and    the    German    Empire.-^mch 

^  'Z       ?;o„'  2*R"-n  L'  r   TTiil^  7'  contract  providing  that  the  German  ene- 

Hopfans,  143  US.  ^0,  36  U  ed  145  12  ^ie^  of  the  Unitid  States  were  to  have 

Sup   Ct  Rep.  418;  Hoyt  v.  Latham,  143  the  custody  of  the  shares  of  stock  there- 

U.  S.  566,  36  L.  ed.  264,  12  Sup.   Ct.  j^  provided  for,  and  were  to  receive  all 

Hep.  5Wi.  tljg  consideration  to  be  paid  therefor,  to 

Solicitor   General    Friersmi   and    Mr.  c&rry  out  the  contract,— it  was  within  the 

Oeorga  L.  Zngnbam  argued   the  cause  deQnition  oi!  "trading  with   the  enemy," 

and  Gled  a  brief  for  appellees:  ind  was  therefore  unlawful  after  the  dec- 

The    act    of    Congress   known    as    the  laration  of  war. 

Trading  with  the  Enemy  Act  was  passed  New  York  L.  Ina.  Co.  v.  Statham,  93  U. 

under  the  express  power  given  to  Con-  S.  24,  22  L.  ed.  789,  19  Am.  Rep.  512; 

gress  by  art.  1,  g  8,  of  the  Constitntion  The  Carlos  F.  Roses,  177  U.  S.  655,  44 

Selective  Draft  Law  Coses    (Arver  v.  ^.  ed.  929,  20  Sup    Ct.  Rep^  803;  The 

United  States)  245  U.  S.  366,  62  L.  ed  Benito  Eatenger,  176  U.  S.  568,  44  L.  ed. 

349,  L.R.A.1918C,  361,  38  Sup.  Ct.  Rep.  592,  20  Sup.  Ct.  Rep.  489;  The  France^ 

159,  Ann.  Caa.  1918B,  856;  Cox  v.  Wood,  8  Cranch,  359,  3  L.  ed.  589;  The  Venus, 

247  U.  S.  3,  62  L.  ed.  947,  38  Sup.  Ct.  8  Cranch,  253,  3  L.  ed.  553. 

Rep.  421;  Sehenck  v.  United  States,  249  The  contract  is  void  and  unenfoiceable 

V.  8.  47,  63  L.  ed.  470,  39  Sup.  Ct.  Rep.  because  Hans  B.  Stoehr,  who  att«npted 

247;   Schaefer  v.  United  States,  251  U.  to  execute  the  agreement  on  behalf  of  the 

S.  466,  64  L.  ed.  360,  40  Sap.  Ct.  Rep.  Leipzig  company,  was  the  president  and 

269 ;  Northern  P.  R.  Co.  v.  North  Dakota,  interested   in   tbe   New    Yoii   oompanj, 

2S0  U.  6.  135,  63   L.  ed.  897,  P.UJl.  and  thus,  ooonpying  a  fldueiary  relatioB 
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to  tne  Leipzig  corporation,  was  transfer- 
ring to  a  corporation  of  which  he  w&s 
president  and  in  which  he  had  an  inter- 
fltt»  the  property  of  the  Leipzig  corpora- 
tion. 

Marsh  v.  Whitmore,  21  Wall.  178,  22  L. 
6d.  482;  Warden  v.  Union  P.  R.  Co.  103 
U.  S.  651,  26  L.  ed.  509,  7  Mor.  Min. 
Rep.  144;  Davis  v.  Las  Ovas  Co.  227  U. 
8.  80,  57  L.  ed.  426,  33  Sup.  Ct  Rep. 
187;  Munson  v.  Syracuse,  G.  &  C.  R.  Co. 
103  N.  Y.  58,  8  N.  E.  355;  BUlings  v. 
Shaw,  209  N.  Y.  265,  103  N.  E.  142; 
Lnm  V.  McEwen,  56  Minn.  278,  57  N.  W. 
062;  Continental  Securities  Co.  v.  Bel- 
mont, 206  N.  Y.  7,  51  L.R.A.(N.S.)  112, 
99  N.  E.  138,  Ann.  Cas.  1914A,  777; 
Brooklyn  Heijprhts  R.  Co.  v.  Brooklyn 
City  R.  Co.  151  App.  Div.  465, 135  N.  Y. 
Supp.  990. 

Appellant  cannot  maintain  this  suit  as 
a  stockholder  of  the  New  York  corpora- 
tion, to  enforce  the  right  of  the  corpora- 
tion. 

Post  V.  Buck's  Stove  &  Range  Co.  43 
L.E.A.(N.S.)  498,  119  C.  C.  A.  214,  200 
Fed.  918;  O'Connor  v.  Virginia  Pass  & 
Power  Co.  184  N.  Y.  46,  76  N.  E.  1082; 
Heinz  v.  National  Bank,  150  C.  C.  A. 
592,  237  Fed.  942;  Brewer  v.  Boston 
Theatre,  104  Mass.  378;  10  Cye.  965- 
967;  7  R.  C.  L.  pp.  491,  492;  6  Flctch- 
ep^s  Cyc.  Corp.  §  40G5;  Leslie  v.  Ix)ril- 
lard,  110  N.  Y.  519,  1  L.R.A.  456,  18  N 
E.  363;  Hawes  v.  Oakland  (Hawes 
V.  Contra  Costa  Water  Co.)  104  U.  S. 
450,  26  L.  ed.  827;  Fleitmann  v.  Wels- 
baeh  Street  Lighting  Co.  240  U.  S.  27, 
60  L.  ed.  505,  36  Sup.  Ct.  Rep.  233; 
United  Copper  Securities  Co.  v.  Amal- 
gamated Copper  Co.  244  U.  S.  261,  61 
L.  ed.  1119,  37  Sup.  Ct.  Rep.  509. 

Mr.  John  Qninn  also  argued  the  cause, 
and,  with  Mr.  Paul  Kieffer,  filed  a  brief 
for  appellees : 

The  contract  was  not  intended  by  the 
parties  to  take  effect  according  to  its 
terms,  but  was  in  fact  a  sham  and  a  de- 
vice for  the  purpose  of  transferring  from 
an  anticipated  enemy  alien,  to  a  corpora- 
tion of  the  United  States,  the  apparent 
legal  title  to  the  stock,  without  trans- 
ferring or  intending  to  transfer  the  real 
ownership  of  the  stock. 

20  Cyc.  439 ;  Baldwin  v.  Short,  125  N. 
Y.  653,  26  N.  E.  928 ;  First  Nat.  Bank  v. 
Miller,  163  N.  Y.  164,  57  N.  E.  308;  Ful- 
ler V.  Brown,  76  Hun,  557,  28  N.  Y. 
Supp.  189;  Young  v.  Heermans,  66  N. 
T.  374;  The  Jemmy,  4  C.  Rob.  31;  The 
Omnibas,    6    C.    Rob.    71;    The    Noydt 

Gedaeht,  2  C.  Rob.  137;  The  Proton, 
•S  li.  ed. 


[1918]  A.  C.  578,  87  L.  J.  P.  C.  N.  S. 
114,  118  L.  T.  N.  S.  619,  ai4  Times  L.  R. 
309,  14  Asp.  Mar.  L.  Cas.  268;  Schaun- 
gut  V.  Udall,  93  Ala.  302,  9  So.  550; 
Bendetson  v.  Moody,  100  Mich.  553,  59 
N.  W.  252;  Borland  v.  Walker,  7  Ala. 
269;  Loeschigk  v.  Addison,  19  Abb.  Pr. 
169. 

Even  on  the  face  of  the  contract,  the 
ownership  in  the  stock  did  not  pass. 

Williston,  Sales,  1909,  §  262;  Beards- 
ley  V.  Beardsley,  138  U.  S.  262,  265-267, 
34  L.  ed.  928,  929,  11  Sup.  Ct.  Rep.  318 ; 
Hereyford  v.  Davis,  102  U.  S.  235,  243, 
244,  26  L.  ed.  160,  162,  163;  The  Carlos 
F.  Roses,  177  U.  S.  655,  44  L.  ed.  929, 

20  Sup.  Ct.  Rep.  803 ;  The  Benito  Esten- 
ger,  176  U.  S.  568,  44  L.  ed.  592,  20  Sup. 
Ct.  Rep.  489;  The  Frances,  8  Cranch, 
353,  356,  3  L.  ed.  587,  588;  Hopkins  v. 
Davis,  23  App.  Div.  236,  48  N.  Y.  Supp. 
745;  Dunnigan  v.  Crummey,  44  Barb. 
528;  Anderson  v.  Read,  106  N.  Y.  344, 
13  N.  E.  292;  Decker  v.  Fumiss,  14  N. 
Y.  615;  Hatch  v.  Standard  Oil  Co.  100 
U.  8.  124,  131,  25  L.  ed.  554,  556. 

The  contract  became  void  and  was 
abrogated  and  dissolved  on  April  6,  1917, 
when  the  United  States  declared  that  it 
was  at  war  with  Germany. 

Trotter,  Law  of  Contract  during  War, 
revised  ed.  London  1915,  §  12;  7  Moore, 
International  Law  Dig.  1906;  Zinc  Corp. 
v.  Hirseh  [1916]  1  K.  B.  541,  L.R.A. 
1917C,  650.  85  L.  J.  K.  B.  N.  S.  565, 
114  L.  T.  N.  S.  222,  32  Times  L.  R.  232, 

21  Com.  Cas.  273;  Ertel  Bieber  &  Co. 
V.  Rio  Tinto  Co.  [1918]  A.  C.  260,  8 
B.  R.  C.  734,  87  L.  J.  K.  B.  N.  S.  531, 
118  L.  T.  N.  S.  181,  23  Com.  Cas.  243, 
34  Times  L.  R.  208;  Naylor,  B.  &  Co.  v. 
Krainische  Industrie  Gesellschaft  [1918] 
1  K.  B.  331;  Distington  Hematite  Iron 
Co.  V.  Possehl  &  Co.  [1916]  1  K.  B.  811, 
85  L.  J.  K.  B.  N.  S.  919,  115  L.  T.  N. 
S.  412,  32  Times  L.  R.  349;  The  William 
Bagalev,  5  Wall.  377,  407,  18  L.  ed.  583, 
589;  Gates  v.  Goodloe,  101  U.  S.  612, 
619-621,  25  L.  ed.  895,  897,  898;  Lamar 
V.  Micou,  112  U.  S.  452,  464,  28  L.  ed. 
751,  754,  5  Sup.  Ct.  Rep.  221;  United 
States  V.  Dietrich,  126  Fed.  674;  Gris- 
wold  V.  Waddington,  10  Johns.  438 ;  Abell 
V.  Penn  Mut.  L.  Ins.  Co.  18  W.  Va.  438 ; 
10  Moore,  International  Law'  Dig.  p. 
244. 

The  seizure  of  the  14,900  shares  under 
the  provisions  of  the  Trading  with  the 
Enemy  Act  was  not  in  violation  of  the 
due  process  provisions  of  the  Constita- 
tion. 

Miller  y.  United  States  (Page  v.  United 
States)  11  WaU.  268,  304,  306,  20  L. 
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ed.  135,  144;  Tyler  v.  Defrees,  11  Wall. 
331,  20  L.  ed.  161;  United  States  v.  Ju 
Toy,  198  U.  S.  253,  49  L.  ed.  1040,  25 
Sup.  Ct.  Rep.  644;  Brown  v.  United 
States,  8  Cranch,  110,  3  L.  ed.  504. 

The^  contention  in  appellant's  brief 
that,,  beeause  the  President  personally  did 
not  make  the  adjudication  of  the  enemy 
ownership  of  the  shares,  the  act  of  the 
Alien  Property  Custodian  in  seizing  the 
shares  was  without  jurisdiction  and  void, 
is  unsound. 

Confiscation  Cases  (United  States  y. 
Clarke)  20  Wall.  92,  109,  22  L.  ed.  320, 
323;  Selective  Draft  Law  Cases  (Arver 
V.  United  States)  245  U.  S.  366,  389,  62 
L.  ed.  349,  367,  L.R.A.1918C,  361,  38 
Sup.  Ct.  Rep.  159,  Ann.  Cas.  1918B,  856. 

The  contention  of  the  appellant  that  the 
Alien  Property  Custodian  precluded  him- 
self from  seizing  the  14,900  shares  be- 
eause he  had  seized  the  rights  of  the 
Leipzig  company  under  the  contract  is 
unfounded  in  fact  and  unsound  in  law. 

Election  of  Remedies,  Eng.  Law  Diet. ; 
Cyc.  Law  Diet.;  15  Cyc.  252,  257;  Re 
Garver,  176  N.  Y.  386,  68  N.  E.  667; 
Taussig  V.  Hart,  49  N.  Y.  301. 

Mr.  Justice  Van  Devanter  delivered 
the  opinion  of  the  court : 

This  is  a  suit  to  establish  a  claim  to 
and  prevent  a  sale  of  14,900  shares  of 
the  capital  stock  of  the  Botany  Worsted 
Mills,  a  New  Jersey  corporation,  which 
were  seized  by  the  Alien  Property  Cus- 
todian under  the  Trading  with  the 
Enemy  Act  as  the  property  of  a  Ger- 
man corporation  called  Kammgamspin- 
nerei  Stoehr  &  Co.,  Aktiengesellsehaft. 
The  plaintiff  is  a  citizen  of  the  United 
States,  residing  in  New  York,  and  sues 
in  the  right  of  Stoehr  db  Sons,  Incorpo- 
rated, a  New  Yoi^  corporation,  of 
which  he  is  a  stockholder,  his  asserted 
justification  for  so  suing  being  that  the 
directors  of  the  corporation  are  agents 
of  the  Alien  Property  Custodian,  and 
so  far  under  his  control  that  it  would 
be  useless  to  request  them  to  bring  the 
suit 

The  grounds  for  relief  urged  in  the 

bill  are  that  the  shares,  although  seized 

and  proposed  to  be  sold  as  the   [241] 

property  of  the  German  corporation,  are 

in  truth  the  property  of  the  New  York 

corporation ;  that,  even  if  it  does  not  own 

them,  it  has  a  substantial  interest  in  them 

imder  a  pre-war  contract  between  it  and 

the  German  corporation;  that  the  shares 

eannot   be   taken  from   it  consistently 

with  due  process  of  law,  as  guaranteed 

by  the  5th  Amendment,  save  through  a 
•it 


judicial  proceeding  wherein  it  has  a 
right  and  an  opportunity  to  be  heard; 
that  the  shares  were  seized  and  are  about 
to  be  sold  without  any  such  proceeding 
or  hearing,  and  in  violation  of  subsist- 
ing treaty  provisions;  and  that  the 
seizure,  as  made,  did  not  conform  to 
designated  provisions  of  the  Trading 
with  the  Enemy  Act,  and  the  sale,  as 
proposed,  will  not  be  in  accord  with  oth- 
er provisions  of  the  act. 

After  a  full  hearing  the  district  court 
overruled  the  objections  urged  against 
the  initial  seizure;  found  from  the 
proofs  that  the  German  corporation  was 
the  beneficial  owner,  that  the  New  York 
corporation  had  no  actual  interest  in  the 
shares,  and  that  the  contract  between 
those  corporations,  stressed  by  the 
plaintiff,  ''was  not  intended  to  represent 
the  real  purpose  of  the  parties  at  all, 
but  to  serve  as  a  cover  for  another  pur- 
pose ; "  and  as  a  result  of  the  findings 
the  court  held  that  neither  the  plaintiff 
nor  his  corporation  was  entitled  to  any 
relief,  and  accordingly  dismissed  the  bill. 
The  plaintiff  then  asked  and  was  allowed 
a  direct  appeal  to  this  court.  His  as- 
signments of  error  cover  all  the  grounds 
on  which  the  seizure  and  proposed  sale 
were  attacked  in  the  bill. 

We  shall  assume,  as  did  the  district 
court,  that  a  stockholder  may  bring  a 
suit  such  as  this  in  the  right  of  his  cor- 
poration, where  there  are  circumstances 
justifying  such  respresentative  action, 
and  that  the  plaintiff  has  shown  suffi- 
cient reason  for  suing  in  that  capacity. 
See  Equity  Rule  27,  226  U.  S.  p.  8,  Appx., 
57  L.  ed.  1640,  33  Sup.  Ct.  Rep.  xxv. 

The  Trading  with  the  Enemy  Act, 
whether  taken  as  originally  enacted, 
October  6,  1917,  chap.  106,  40  Stat  at 
L.  411,  Comp.  Stat.  §  3115i  a,  Fed,  Stat. 
Anno.  Supp.  1918,  p.  847,  [242]  or  as 
since  amended,  March  28,  1918,  chap.  28, 
40  Stat,  at  L.  459, 460 ;  November  4, 1918, 
chap.  201,  40  Stat,  at  L.  1020;  July  U, 

1919,  chap.  6,  41  Stat,  at  L.  35;  June  6, 

1920,  chap.  241,  41  Stat,  at  L.  977,  is 
strictly  a  war  measure  and  finds  its  sanc- 
tion in  the  constitutional  provision,  art. 
1,  §  8,  cl.  11,  empowering  Congress  "to 
declare  war,  grant  letters  of  marque  and 
reprisal,  and  make  rules  concerning  cap- 
tures on  land  and  water."  Brown  v. 
United  States,  8  Cranch,  110,  126,  3  L. 
ed.  504,  510;  MiUer  v.  United  SUtes 
(Page  V.  United  States)  11  Wall.  268, 
305,  20  L.  ed.  135, 144. 

It  is  with  parts  of  the  aet  which  re- 
late to  captures  on  land  that  we  now  are 
concerned.  They  invest  the  President 
with   extensive   powers   reapeeting   the 
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•equestration,  castody,  and  disposal  of 
enemy  property.  By  §  5  he  is  in  terms 
authorized  to  exercise  ''any''  of  these 
powers  "through  such  officer  or  officers 
as  he  shall  direct."  By  §  6  he  is  author- 
iced  to  appoint  and  ''prescribe  the  duties 
of"  an  omcer  to  be  known  as  the  Alien 
Property  Custodian.  By  §  le,  as  amend- 
ed November  4, 1918,  direct  provision  for 
sequestering  enemy  property  is  made  as 
follows : 

"If  the  President  shall  so  require  any 
money  or  other  property  including  .  .  . 
ehoses  in  action^  and  rights  and  claims 
of  every  character  and  description  owing 
or  belonging  to  or  held  for,  by,  on  ac- 
eount  of,  or  on  behalf  of,  or  for  the 
benefit  of,  an  enemy  or  ally  of  enemy 
not  holding  a  license  granted  by  the 
President  hereunder,  which  the  Pres- 
ident after  investigation  shall  determine 
is  so  owing  or  so  belongs  or  is  so  held, 
shall  be  conveyed,  transferred,  assigned, 
delivered,  or  paid  over  to  the  Alien  Prop- 
erty Custodian,  or  the  same  may  be 
seized  by  the  Alien  Property  Custodian; 
and  all  property  thus  acquired  shall  be 
held,  administered  and  disposed  of  as 
elsewhere  provided  in  this  act. 
•  ..•*•.. 

"Whenever  any  such  property  shall 
consist  of  shares  of  stock  or  other  ben- 
eficial interest  in  any  corporation,  [243] 
association,  or  company  or  trust,  it  shall 
be  the  duty  of  the  corporation,  assoc^- 
tion,  or  company  or  trustee  or  trustees  is- 
suing such  shares  or  any  certificates  or 
other  instruments  representing  the  same 
or  any  other  beneficial  interest  to  cancel 
upon  its,  his,  or  their  books  all  shares 
of  stock  or  other  beneficial  interest 
standing  upon  its,  his,  or  their  books  in 
the  name  of  any  person  or  persons,  or 
held  for,  on  account  of,  or  on  behalf  of, 
or  for  the  benefit  of  any  person  or  per- 
sons who  shall  have  been  determined  by 
the  President,  after  investigation,  to  be 
an  enemy  or  ally  of  enemy,  and  which 
shall  have  been  required  to  be  conveyed, 
transferred,  assigned,  or  delivered  to  the 
Alien  Property  Custodian  or  seized  by 
him,  and  in  lieu  thereof  to  issue  certif- 
ieates  or  other  instruments  for  such 
shares  or  other  beneficial  interest  to  the 
Alien  Property  Custodian  or  otherwise, 
as  the  AUen  Property  Custodian  shall 
require. 

"The  sole  relief  and  remedy  of  any 
person  having  any  claim  to  any  money 
or  other  property  heretofore  or  here- 
after conveyed,  transferred,  assigned, 
delivered,  or  paid  over  to  the  Alien 
Prc^perty  Custodian,  or  required  so  to 

be,  or  seized  by  him  shall  be  that  pro- 
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vided  by  the  terms  of  this  act,  and  in 
the  event  of  sale  or  other  disposition  of 
such  property  by  the  Alien  Property 
Custodian,  shall  be  limited  to  and  en- 
forced against  the  net  proceeds  received 
therefrom  and  held  by  the  Alien  Prop- 
erty Custodian  or  by  the  Treasurer  of 
the  United  States." 

By  §  9^  as  twice  amended,  anyone,  "not 
an  enemy  or  ally  of  enemy,"  claiming 
any  interest,  right,  or  title  in  any  money 
or  other  property  so  sequestered  and 
held,  may  give  notice  of  his  claim  and 
institute  a  suit  in  equity  against  the 
Custodian  or  the  Treasurer,  as  the  case 
may  be,  to  establish  and  enforce  his 
claim;  and  where  suit  is  brought,  the 
money  or  property  is  to  be  retained  by 
the  Custodian  or  in  the  Treasury,  to 
abide  the  final  decree.  By  §  12,  as 
amended  March  28,  1918,  the  Custodian 
is  [244]  clothed  with  "aU  the  powers  of 
a  common-law  trustee"  in  respect  of  all 
enemy  property  coming  into  his  hands, 
and  is  given  authority,  subject  to  the 
President's  supervision,  to  manage  and 
dispose  of  the  same^  by  'sale  or  otherwise, 
as  if  he  were  the  absolute  owner,  save 
as  the  power  of  disposal  may  be  sus- 
pended by  a  suit  under  §  9.  As  re- 
spects the  ultimate  disposition  of  the 
property  or  its  proceeds,  §  12  says: 
"After  the  end  of  the  war  any  claim  of 
any  enemy  or  of  an  ally  of  enemy  to 
any  money  or  other  property  received 
and  held  by  the  Alien  Property  Custo- 
dian or  deposited  in  the  United  States 
Treasury,  shall  be  settled  as  Congress 
shall  direct." 

The  President,  by  orders  of  October 
12, 1917,  and  February  26, 1918,  commit- 
ted to  the  Alien  Property  Custodian  the 
executive  administration  of  §  7c,  includ- 
ing the  power  to  determine  after  inves- 
tigation whether  property  was  enemy- 
owned,  etc.,  and  to  require  the  surrender 
or  seizure  of  such  as  he  should  deter- 
mine was  so  owned.  In  exercising  this 
power  the  Custodian,  after  investigation, 
determined,  :  in  substance,  that  the 
shares  now  in  question,  which  then 
stood  in  the  name  of  the  New  York  cor- 
poration on  the  books  of  the  Botany 
Worsted  Mills,  belonged  to  the  German 
corporation,  that  it  was  an  enemy  not 
holding  a  presidential  license,  and  that 
the  New  York  corporation  held  the 
shares  for  its  benefit ;  and  in  further  ex- 
ercising this  power  the  Custodian  seized 
the  shares  and  required  the  Botany 
Worsted  3iills  to  transfer  them  to  his 
name  on  its  books,  in  accordance  with 
the  provision  in  §  7c,  before  quoted. 

One  objeotion  urged  by  the  plaintiff 
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is  that  the  seizure  permitted  by  the  act 
is  confined  to  money  or  property  "which 
the  President,  after  investigation,  shall 
determine"  is  enemy-owned,  etc.,  and 
that  here  there  was  no  such  determina- 
tion by  the  President,  but  only  by  the 
Custodian.  Whether  the  objection  would 
be  eood  if  it  turned  entirely  on  the  words 
of  I  7c,  on  which  the  plaintiff  relies,  we 
need  [245]  not  consider;  for  they  ob- 
\iously  are  qualified  and  explained  by  § 
5,  which  very  plainly  enables  the  Presi- 
dent to  exercise  his  power  under  §  7c 
"through  such  officer  or  officers  as  he  may 
direct."  By  the  orders  already  noticed,  the 
President  directed  that  this  power  be  ex- 
ercised through  the  Alien  Property  Custo- 
dian. It  therefore  is  as  if  the  words 
relied  on  had  been  "which  the  Pres- 
ident, acting  through  the  Alien  Property 
Custodian,  shall  determine  after  inves- 
tigation" is  enemy-owned,  etc.  In  short, 
a  personal  determination  by  the  Pres- 
ident is  not  required;  he  may  act 
through  the  Custodian,  and  a  determina- 
tion by  the  latter  is  in  effect  the  act  of 
the  President.  Central  U.  Trust  Co.  v. 
Garvan,  254  U.  S.  554,  ante,  403,  41  Sup. 
Ct.  Rep.  214;  Confiscation  Cases  (United 
States  V.  Clarke)  20  Wall.  92,  109,  22  L. 
ed.  320,  323. 

The  plaintiff  further  objects  that  the 
shares,  although  claimed  by  and  stand- 
ing in  the  name  of  the  New  York  cor- 
poration, which  concededly  was  neither 
an  enemy  nor  an  ally  of  an  enemy,  were 
seized  and  transferred  to  the  name  of 
the  Alien  Property  Custodian  in  virtue 
of  a  determination  by  an  executive  officer 
in  an  ex  parte  administrative  proceeding 
that  they  belonged  to  an  alien  enemy, — 
the  gist  of  the  objection  being  that  the 
shares  could  not  be  taken  from  the  New 
York  corporation  consistently  with  due 
process  of  law  without  first  according 
it  a  hearing  on  its  claim  in  a  court  of 
justice.  The  objection  rests  on  erro- 
neous assumptions  and  is  not  tenable. 

That  Congress,  in  time  of  war,  may 
authorize  and  provide  for  the  seizure 
and  sequestration,  through  executive 
channels,  of  property  believed  to  be 
enemy-owned,  if  adequate  provision  be 
made  for  a  return  in  case  of  mistake,  is 
not  debatable.  Central  U.  Trust  Co.  v. 
Qarvan,  supra.  There  is  no  warrant  for 
saying  that  the  enemy  ownership  must 
be  determined  judicially  before  the  prop- 
erty can  be  seized;  and  the  practice  has 
been  the  other  way.  The  present  act 
commits  the  determination  of  that  ques- 
tion to  the  President,  or  the  represent- 
ative through  whom  [246]  he  acts,  but  it 
does  not  make  his  action  final.    On  the 
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contrary,  it  distinctly  reserves  to  any 
claimant  who  is  neither  an  enemy  nor  an 
ally  of  an  enemy  a  right  to  assert  and 
establish  his  claim  by  a  suit  in  equity 
unembarrassed  by  the  precedent  exee- 
utive  determination.  Not  only  so,  bat, 
pending  the  suit,  which  the  claimant 
may  bring  as  promptly  after  the  seizure 
as  he  chooses,  the  property  is  to  be  re- 
tained by  the  Custodian  to  abide  the 
result,  and,  if  the  claimant  prevails,  is 
to  be  forthwith  returned  to  him.  Thus 
there  is  provision  for  the  return  of  prop- 
erty mistakenly  sequestered;  and  we 
have  no  hesitation  in  pronouncing  it 
adequate,  for  it  enables  the  claimant,  as 
of  right,  to  obtain  a  full  hearing  on  his 
claim  in  a  court  having  power  to  enforce 
it  if  found  meritorious. 

That  the  shares  were  transferred  to 
the  Custodian's  name  does  not  affect  the 
question,  for,  considering  the  nature  of 
the  property,  that  was  but  an  incident  of 
an  effective  seizure,  and,  if  a  return  of 
the  shares  were  ordered,  a  retransfer 
would  follow  as  of  course. 

Treating  this  as  a  suit  under  §  9, — 
the   plaintiff   having  filed   a   notice  of 
claim    under    that    section, — the    next 
question  is,  Has  the  New  York  corpora- 
tion such  an  interest  in  the  shares  as 
entitles  it,  or  the  plaintiff  in  its  right, 
to  demand  that  they  be  freed  from  the 
seizure?     Whetlier   if  has   any   interest 
tujns  on  the  effect  to  be  given  to  the 
contract    between    it    and    the    German 
corporation,  under  which  the  plaintiff  in-^ 
sists  it  became  the  owner  or  acquired  a 
substantial  interest.    The  district  court, 
as  we  have  indicated,  found  that  the 
contract  was  not  intended  to  affect  the 
ownership  as  between  the  two  corpora- 
tions, but  to  serve  as  a  cover  for  some- 
thing else,  and  that,  after  the  contract^ 
the  German  corporation  remained,  as  i^ 
had  been  before,  the  sole  beneficial  own- 
er.    The  facts  bearing  on  the  questiom. 
are  as  follows: 

At  the  beginning  of  the  World  War^ 
and  during  its  early  stages,  the  Stoehr 
family,  consisting  of  a  father  and  three 
[247]  sons,  were  engaged  in  business  itt 
New  York  as  copartners  under  the  name 
of  Stoehr  &  Sons.  The  father  and  one  son 
were  German  subjects,  residin^j:  in  Ger- 
many; one  son,  Hans  E.  Stoehr,  was  t 
German  subject  residing  in  the  United 
States,  and  the  remaining  son.  Max  W. 
Stoehr,  was  a  naturalized  citizen  of  the 
United  States,  residing  therein.  All 
were  shareholders  in  the  German  cor- 
poration, and  the  father  and  son  ia 
Germany  were  among  its  chief  officers. 
All  were  directors  of  the  Botany  Wont- 
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ed  Mills,  and  Hans  E.  Stoehr  and  Max 
W.  Stoehr  were  directing  and  control- 
ling its  affairs,  one  being  its  treasurer 
and  the  other  its  secretary.  It  was  a 
manufacturing  concern  with  large  hold- 
ings, had  a  well-established  and  ezten- 
•ive  business,  had  been  paying  large 
dividends  and  gave  promise  of  contin- 
uing to  do  so.  The  German  corporation 
aequired  the  14,900  shares  in  that  com- 
pany long  prior  to  the  war,  and  in  1915, 
after  the  war  became  flagrant  in  Europe, 
transferred  them  to  Hans  E.  Stoehr  and 
Max  W.  Stoehr,  to  be  held  in  trust  for 
it  as  the  beneficial  owner.  Stoehr  & 
Sons,  the  copartnership,  also  had  5,690 
shares  in  that  company,  and  these,  with 
the  14,900,  constituted  a  majority  of  its 
stock. 

Diplomatic     relations     between     the 
United  States  and  Germany  were  sev- 
ered February  3,  1917,  and,  as  was  com- 
monly  understood,    war   between    them 
was  then  imminent.     The  Stoehrs  took 
that  view  and  began  to  adjust  their  af- 
fairs   accordingly.      They    caused    the 
New  York  corporation  to  be  organized, 
and  on  February  19, 1917,  transferred  to 
it  the  entire  assets  and  business  of  their 
eopartnership)  taking  in  exchange  all  of 
its  capital  stock,  and  putting  the  same 
in  a  five-year  voting  trust  as  a  means 
of  protecting  and  preventing  a  severance 
of  their  interests.    On  the  following  day, 
Pebmary  20,  1917,  the  contract  relating 
to    the    14,900    shares    in    the    Botany 
Worsted  Mills  was  made,  and  the  shares 
were    immediately    transferred    on    its 
books  to  the  name  of  the  New  York  cor- 
poration. [248]  In  that  transaction  Hans 
%.  Stoehr  acted  for  the  German  corpora- 
tion and  the  directors  of  the  New  York 
^Dorporation  for  it, — the  directors  being 
19ans  E.  Stoehr,  Max  W.  Stoehr,  George 
O.   Roehlig,  and  Alfred  de  Liagre,  the 
last  two  faNeing  relatives  of  the  Stoehrs. 
The  attorney  who  had  advised  and  as- 
sisted them  in  transferring  the  copart- 
nership assets  and  business  also  advised 
and  assisted  them  in  this.     The  shares 
were    worth    approximately   $5,000,000; 
and  yet  the  initial  payment  was  only 
$5,000,  and  even  that  was  paid  by  mere 
book  entries.     The  full  stipulated  price 
was  the  book  value  of  the  shares,  with 
good   will   and   other  intangible   assets 
eliminated,  and  was  payable  in  five  fu- 
ture annual  instalments.    The  stock  cer- 
tificates, transferred  as  just  stated,  were 
left  in  the  custody  of  the  German  cor- 
poration as  collateral  security.    If  pay- 
ment   was    not    made    when    due,    nor 
within    sixty    days    after    demand,    the 
shares   were    to   be   retransferred,   the 
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$5,000  was  to  be  retained  by  the  German 
corporation,  and  neither  corporation 
was  to  have  ''any  further  claim  against 
the  other"  by  reason  of  the  contract. 
Possibly  the  stipulated  price  was  less 
than  the  actual  value;  but,  however  this 
may  have  been,  the  assets  and  situation 
of  the  New  York  corporation  were  such 
that  it  reasonably  could  not  have  been 
expected  to  make  the  required  payments. 

After  the  contract  the  dividends  ac- 
cruing on  the  shares  were  not  paid  to 
the  New  York  corporation,  but  were 
credited  to  it  in  a  ^'special"  account  on 
the  books  of  the  Botany  Worsted  Mills, 
this  being  directed  by  Hans  E.  Stoehr, 
president  of  the  former  and  treasurer 
of  the  latter. 

War  was  declared  by  Congress  April 
6,  1917,  40  Stat,  at  L.  1,  chap.  1,  and 
the  Trading  with  the  Enemy  Act  was 
passed  October  6th  following.  Up  to 
the  latter  date  no  preparation  was  made 
for  making  the  first  payment  under  the 
contract,  although  it  was  to  be  about 
$1,000,000.  Under  the  act  it  became  the 
duty  of  every  domestic  corporation  to 
report  fully  whether  it  owed  any  money 
to  or  held  any  property  [240]  for  an 
enemy,  and  also  whether  any  of  its  shares 
were  owned  by  or  held  for  an  enemy.  In 
the  report  of  the  New  York  corporation, 
signed  by  Max  W.  Stoehr,  the  14,900 
shares  covered  by  the  contract  were  not 
reported  as  held  for  the  German  corpora- 
tion, nor  was  the  stipulated  price  or  any 
part  thereof  reported  as  owing  to  that 
corporation.  But  in  the  report  of  the 
Botany  Worsted  Mills,  signed  by  Thomas 
Prehn,  it  was  said  that  that  company 
had  ''reason  to  believe"  that  the  German 
corporation  had  an  interest  in  the 
shares.  This  led  to  an  insistent  call  for 
full  information,  and  resulted  in  some 
correspondence  and  several  conferences 
at  the  Alien  Property  Custodian's  office, 
in  all  of  which  Herbert  Heyn  represent- 
ed the  New  York  corporation  and  the 
Botany  Worsted  Mills, — ^he  being  the 
attorney  who  had  advised  and  assisted 
the  Stoehrs  in  adjusting  their  copartner- 
ship affairs  and  in  making  the  contract. 
February  5,  1918,  while  Heyn  was  at- 
tending one  of  the  conferences,  Hans  E. 
Stoehr,  as  president  of  the  New  York 
corporation  and  treasurer  of  the  Botany 
Worsted  Mills,  sent  to  him,  for  use  at 
the  conference,  a  list  of  the  latter  com- 
pany's stockholders,  in  which  the  Ger- 
man corporation  was  described  as  having 
14,900  shares  and  the  New  York  cor- 
poration as  having  only  5,685.  In  an 
accompanying  letter  he  said:  ''The 
majority  of  the  stock  of  the  Botany 
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Worsted  Mills  ...  is  held  by  parties 
who  are  alien  enemies," — a  statement 
which  was  true  if  the  14,900  shares  be- 
longed to  the  (German  corporation,  and 
not  true  if  they  belonged  to  the  New 
York  corporation.  Four  days  later 
Heyn,  with  the  approval  in  writing  of 
Hans  E.  Stoehr  as  such  president  and 
treasurer,  wrote  to  the  Alien  Property 
Custodian,  saying  of  the  purpose  with 
which  the  New  York  corporation  was 
formed:  **The  immediate  occasion  for 
the  organization  of  the  corporation  in 
February,  1917,  was  this:  It  was  as- 
sumed that  if  there  was  a  declaration  of 
war  between  the  United  States  and 
Qermany,  the  partnership  [of  Stoehr  db 
Sons]  would  probably  have  to  cease, 
[250]  being  dissolved  by  reason  of  the 
alien-enemy  character  of  Eduard  Stoehr, 
the  father,  and  Qeorge  Stoehr,  the  broth- 
er, the  results  of  such  dissolution  being,  of 
course,  obviously  unfortunate  and  con- 
ceivably disastrous ; "  and  saying  of  the 
14,900  shares:  ''Regarding  the  contract 
for  the  purchase  of  said  14,900  shares 
by  Stoehr  &  Sons,  Incorporated,  from 
Stoehr  &  Company,  of  Leipzig,  Ger- 
many, it  has  been  fully  explained  that 
the  control  of  Botany  might  be  imperiled 
by  a  state  of  war,  because  the  voting 
right  on  stock  of  alien  enemies,  or  in 
which  alien  enemies  had  the  beneficial  in- 
terests (as  was  the  case  with  said  14,900 
shares),  was  doubtful  under  the  deci- 
sions of  the  courts,  and,  if  deprived  of 
the  voting  right,  the  control  of  Botany 
might  be  lost.  This  contract  was  made 
with  reference  to  the  control  of  Botany 
as  between  its  stockholders,  and  had,  of 
course,  no  reference  to  the  status  of  such 
control  so  far  as  the  Alien  Proper^ 
Custodian  is  concerned.  Such  status  is 
not  affected  whether  such  shares  are  in 
Stoehr  &  Company,  the  Leipzig  corpora- 
tion, or  in  Stoehr  db  Sons,  Incorporated, 
the  New  York  corporation.  .  .  .  While 
Botany  is  managed  in  this  country,  con- 
siderably more  than  a  majority  of  its 
stock  is  controlled  by  alien-enemy  in- 
terests.'^ 

Max  W.  Stoehr,  the  plaintiff,  was  a 
director  and  the  secretary  of  the  New 
York  corporation  from  the  time  it  was 
organized  until  October  14,  1918.  He 
participated  in  making  the  contract  re- 
lating to  the  14,900  shares  and  signed 
it  as  secretary.  The  shares  were 'seized 
in  April,  1918,  and  he  knew  of  the  sei- 
zure. The  other  directors  at  that  time 
were  new.  He  regularly  attended  their 
meetings,  but  did  not  suggest  to  them 
that  the  corporation  had  an  interest  in 
the  shares.     At  a  meeting  in  Angost, 
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1918,  an  attorney  who  had  been  looking 
into  the  contract  made  an  oral  report, 
in  the  course  of  which  he  called  in  ques<* 
tion  the  purpose  with  which  the  contract 
was  made,  and  said  it  ''would  not  hold 
water."  Max  W.  Stoehr,  although  pres- 
ent, said  nothing  in  support  of  the  eon- 
tract.  Not  until  he  [251]  ceased  to  be  an 
officer  of  the  corporation  did  he  manifest 
any  opposition  to  the  seizure.  His  only 
explanation  of  his  silence  while  he  re- 
mained a  director  is  that  he  feared  he 
would  lose  that  position  if  he  took  any 
other  course. 

The  district  court,  after  reviewing  the 
proofs  at  lengthy  concluded  that  the  con- 
tract was  not  prompted  by  commercial 
motives,  nor  based  on  an  estimate  of 
mutual  advantages,  and  was  not  intend- 
ed as  a  genuine  business  transaction,  but 
was  made  to  avoid  inconveniences  which 
otherwise  might  ensue  from  a  state  of 
war;  and  that  the  parties  intended  to 
leave  the  beneficial  ownership  in  the 
German  corporation,  and  not  to  pass  it 
to  the  New  York  corporation.  We  reach 
the  same  conclusion.  On  no  other  theory 
can  the  acts  of  those  who  were  concerned 
be  explained  or  their  declarations  recon- 
ciled. The  mere  recitation  of  the  facta 
makes  this  so  plain  that  we  refrain  from 
any  special  discussion  of  them. 

The  treaty  provisions  relied  on  (ar- 
ticles 23  and  24,  July  11, 1799,  8  Stat,  at 
L.  174)  relate  only  to  the  rights  of  mer- 
chants of  either  country  ''residing  in  the 
other''  when  war  arises,  and  thenSore  are 
without  present  application. 

Of  the  objections  specially  directed 
against  the  proposed  sale,  it  is  enou^ 
to  observe  that  as  the  New  York  cor- 
poration does  not  own  or  have  any  in- 
terest in  the  shares,  it  is  not  in  a 
position  to  criticize  or  attack  the  sale; 
and,  of  course,  a  stockholder  suing  in 
its  right  is  in  no  better  position. 

Decree  afiftrmed. 


[2521  ST.  LOUIS,  IRON  MOUNTAIN,  k 
SOUTHERN  RAILWAY  COMPANY  and 
United  SUtes  Fidelity  k  Guaranty  Com- 
pany, Appts., 

v. 

J.  F.  HASTY  k  SONS,  Mount  Olive  Stave 
Company,  Pulaski  Cooperage  Company, 
and  ^e  Henry  Wrape  Company. 

(See  S.  C.  Reporter's  ed.  252-266.) 

Appeal  *  from  district  covrt  ^  Federal 
question  *  supplementary  decree. 

1.  A  Bupplementarv  decree  of  a  Federal 
district  eoort  in  a  subordinate  proeeedUig 
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to  cftrry  into  cffaet  a  daerM  of  the  Federal 
Supreme  Court  in  tlie  main  cause,  which 
supplemental  decree  brings  to  effective 
conclusion,  if  not  vitiated  by  error,  a  con- 
troversy that  arose  out  of  a  railway  com- 
pany's attack  on  constitutional  gp'ounds 
upon  freight  rates  prescribed  by  state  au- 
thority, must  be  treated  as  involving  a 
ITederal  question,  so  as  to  justify,  under  the 
Judicial  Code,  S  238,  a  direct  appeal  to  the 
Federal  Supreme  C<rart,  although  the  only 
question  immediately  involved  is  the  proper 
construction  of  the  tariff  prescribed  by  the 

state. 

[For  other  cases,  see  Appeal  and  Error.  787- 
789,  938-089,  In  Digest  Sap.  Ct.  1908.] 

Carriers  *  mllling-lii-Cninslt  rates  — 
rough  heading  for  barrels. 

2.  Rough  heading  for  barrels  must  be 
regarded  as  covered  as  rou^h  material  by 
an  item  in  a  tariff  of  freight  rates  ore- 
scribed  by  state  authority  which  fixes 
rough-material  rates  applicable  on  rough 
lumber,  staves,  flitches,  bolts,  and  logs, 
conditioned  upon  a  specified  percentt^ 
of  the  manufactured  product  being  shipped 
out  on  the  same  line  that  brought  in  the 
rough  material,  and  which  specifies  in  the 
table  of  su<^  percentages,  "nnished  staves 
40  per  cent  of  weight  of  rough  staves," 
"staves  and  heading,  30  per  cent  of  weight 
of  bolts,"  the  purpose  being  manifest  to 
give  the  benefit  of  the  milling-in-transit 
rate  to  rough  material  out  of  which  head- 
ing is  manufactured,  and  no  reason  appear- 
ing for  limiting  it  to  material  of  a  par- 
ti^ar  description. 

[For  other  cases,  see  Carriers,  III.  in  Digest 
Sup.  Ct.  1908.] 

Carriers  *  recovery  back  of  excessive 
charges  *  previous  application  to 
state  commission. 

3.  An  application  to  a  state  railroad 
commission  for  a  construction  of  its  freight 
rate  tariff  need  not  precede  resort  by  a 
shipper  to  the  courts  to  recover  back  the 
difference  between  the  rates  charged  and 
those  fixed  hy  the  commission,  where  the 
constmetion  of  such  tariff  in  the  par- 
ticulars involved  is  free  from  doubt. 

(For  otber  cases,  see  Carriers,  IIL  in  Digest 
Sup.  Ct.  1908.] 

[No.  178.1 

Submitted  January  21,  1921.    Decided  Feb- 
ruary 28,  1921. 

Note*— On  direct  review  in  Federal 
SujNreme.  Court  of  judgments  of  dis- 
trict or  circuit  courts — see  noted  to  Gwin 
V.  United  States,  46  L.  ed.  U.  S.  741;  B. 
Altman  &  Co.  v.  United  States,  56  L.  ed. 
U.  S.  894;  and  Berkman  v.  United  States, 
63  L.  ed.  U.  S.  877. 

As  to  nature  and  validity  of  transit 
privileges — see  note  to  Mollohan  v.  Atehi- 
son,  T.  db  S.  P.  R.  Co.  L.R,A.lffl8A,  178. 

As  to  recovery  back  of  excessive  pay- 
ments to  public  service  corporation — see 
note  to   Illinois   Glass   Co.   v.    Chicago 
Teleph.  Co.  18  L.R.A.(N.8.)  124. 
•6  t.  ed. 


APPBAL  from  the  District  Court  of 
the  United  States  for  the  Eastern 
District  of  Arkansas  to  review  a  decree 
awarding  damages  to  parties  injured  by 
injunction  decrees  subsequently  reversed 
on  appeaL  Affirmed. 
The  facts  are  stated  in  the  opinion. 

Messrs.  George  A.  McOonnell  and 
John  M.  Moore  submitted  the  cause  for 
appellants. 

Messrs.  W.'  E.  Hemingway,  Qoorgo  B. 
Bom,  D.  H.  OantreU,  and  J.  F.  Loni^- 
bonrai^  submitted  the  cause  for  appel- 
lees. 

Mr.  Justice  Pitney  delivered  the 
opinion  of  the  court: 

This  case  is  a  sequel  of  Allen  v.  St 
Louis,  I.  M.  d;  S.  B.  Co.  230  U.  S.  653, 
57  L.  ed.  1625,  33  Sup.  Ct  Rep.  1030,  and 
Arkadelphia  Mill  Co.  y.  [258]  St  Louis 
S.  W.  R.  Co.  249  U.  S.  134,  63  L.  ed. 
517,  P.U.RJL919C,  710,  39  Sup.  Ct.  Rep. 
237.  See  also  St  Louis,  I.  M.  db  S.  R.  Co. 
V.  McKnigfat,  244  U.  S.  368, 61 L.  ed.  1200, 
37  Sup.  Ct  Rep.  611.  The  Arkansas  Rail- 
road Commission  having,  in  June,  1908, 
adopted  Standard  Distance  Tariff  No.  3, 
establishing  maximum  intrastate  freight 
rates,  the  present  appellant  railway 
conqMuiy  attacked  its  validity  in  a  suit 
brought  against  the  commission  in  the 
United  States  circuit  court  for  the  east- 
em  district  of  Arkansas,  contending  that 
the  rates  were  noncompensatory,  and 
therefore  violative  of  the  ''due  process 
of  law"  clause  of  the  14th  Amendment. 
A  temporary  injunction  was  issued  and 
continued  in  force  until  May  11,  1911, 
when  the  circuit  court  entered  a  final 
decree  making  the  injunction  permanenti 
and  discharging  the  surety  from  further 
liability  on  the  injunction  bond.  On  ap- 
peal to  this  court  the  decree  was  re- 
versed June  16,  1913,  with  directions  to 
dismiss  the  bill  without  prejudice,  and 
for  further  proceedings  in  conformity 
with  the  opinion  and  decree  of  this 
eoui4.  230  U.  S.  553.  Upon  the  going 
down  of  the  mandate,  the  United  States 
district  court  (successor  of  the  circuit 
court)  entered  a  decree  in  obedience 
thereto,  at  the  same  time  making  a  ref- 
erence to  a  special  master  for  the  pur- 
pose of  ascertaining  the  claims  of 
intervening  shippers  for  refund  of  the 
difference  paid  by  them  in  freight  rates 
between  those  prescribed  by  the  com- 
mission and  the  higher  ones  maintained 
by  the  railway  company  during  the 
I>endency  of  the  injunction.  Under  this 
reference  the  present  appellees  J.  P. 
Hasty  &  Sons  presented  a  claim  based 
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upon  the  difference  between  rates 
charged  on  rough  material  transported 
from  forest  to  milling  points,  and  the 
rates  provided  in  the  commission  tariff 
on  such  movements.  That  tariff  con- 
tained maximum  rates  on  such  lumber, 
applicable  generally,  and,  in  addition, 
provided  for  a  ''milling-in-transit  priv- 
ilege," by  fixing  certain  ''rough-material 
rates"  lower  than  the  others,  conditioned 
upon  a  specified  percentage  of  a  man- 
ufactured product  [254]  being  shipped 
out  on  the  same  line  that  brought  in  the 
rough  material.  The  railway  company  ex- 
cepted to  the  claim  on  two  grounds:  (a) 
that  the  rough-material  rates  were  dis- 
criminatory, and  (b)  that  they  were  not 
applicable  to  the  shipments  of  Hasty  & 
Sons  because  these  constituted  interstate 
commerce,  and  hence  were  not  subject  to 
the  commission's  rates.  The  district 
court  sustained  both  exceptions.  The 
resulting  decree,  so  far  as  adverse  to 
Hasty  &  Sons,  was  reversed  by  this 
court  (249  U.  S.  134,  147-152),  and  the 
cause  remanded  for  further  proceedings 
in  conformity  with  our  opinion.  Upon 
the  going  down  of  this  mandate  there 
were  further  hearings  before  the  referee 
and  the  district  court  upon  the  claim  of 
Hasty  &  Sons  and  claims  of  the  same 
type,  presented  by  three  other  interven- 
ing shippers ;  and  from  the  resulting  de- 
cree in  their  favor  the  present  appeal  is 
taken.  Although  the  only  question  im- 
mediately involved  is  the  proper  con- 
struction of  the  Standard  Distance  Tar- 
iff, we  have  jurisdiction,  as  we  had  in 
the  Arkadelphia  Mill.  Co.  Case,  supra, 
because  the  decree  is  but  supplementary 
to  the  main  cause, — bringing  to  effective 
conclusion,  if  not  vitiated  by  error,  the 
controversy  that  arose  out  of  the  rail- 
way company's  attack  upon  the  rates  on 
constitutional  grounds, — and  hence  must 
be  regarded  as  involving  the  construc- 
tion and  application  of  the  Constitution 
of  the  United  States,  within  the  meaning 
of  §  238,  Judicial  Code.  See  249  U.  S. 
140-142. 

The  disputed  claims  are  based,  in  the 
main,  upon  alleged  overcharges  on  rough 
material  shipped  over  appellant's  road  to 
the  respective  mills  of  appellees,  and 
there  manufactured  into  heading  for 
barrels.  The  question  is  whether  item 
79  of  Distance  Tariff  No.  3  provided  a 
rough-material  rate  for  heading.  It 
reads  as  follows: 

"Item  79.     Rough-material  rates. 

"(a)  Rough-material  rates  applicable 
on  rough  lumber,  staves,  flitches,  bolts, 
and  logSi  carloads,   [2(S5]   between  all 


points    in    Arkansas,    minimum    weight 

•  •    • 

[Here'  follows  a  table  of  rates  grad- 
uated according  to  distance.] 

"(b)  The  above-named  rates  are  con- 
ditional upon  the  manufactured  product 
being  reshipped  over  the  same  line 
bringing  in  the  rough  material,  and  may 
be  only  used  subject  to  the  following 
conditions:  The  proportion  of  the  ton- 
nage of  outbound  manufactured  product 
to  the  tonnage  of  inbound  rough  mate- 
rial shall  not  be  less  than  the  following: 

•  •    • 

[Here  follows  a  table  of  percentages 
applicable  to  various  products;  among 
them:] 

"Finished  staves,  40  per  cent  of  weight 
of  rough  staves.    .    .    . 

"Staves  and  heading,  30  per  cent  of 
weight  of  bolts." 

At  the  hearing  before  the  master  it 
was  admitted  that  the  claimants  shipped 
out  over  the  line  of  road  that  brought  in 
the  rough  material  the  requisite  percent- 
ages  of  manufactured   product  in   the 
usual  course  of  business;  nevertheless, 
appellant  objected  to  the  allowance  of 
the  claims,  on  the  ground  that  item  79 
provided    no    rate    on    inbound    rough 
heading,  but  the  same  was  covered  by 
item  41,  and  since  the  general  rates  pro- 
vided  therein   were   higher   than   those 
actually  charged,  there  was  no  basis  for 
a  refund.    The  objection  was  renewed  in 
an  exception  to  the  master's  report,  and 
urged  at  the  hearing  before  the  court  on 
the  report  and  exceptions.    The  master 
found  that  rough  heading  was  covered  mm 
rough  material  in  item  79,  and  the  dis^ 
trict  court  sustained  that  conclusion. 

Appellant's  contention  is  based  upon 
a  literal  reading  of  the  opening  sentence 
of  item  79:  "Rough-material  rates  ap- 
plicable on  rough  lumber,  staves,  flitches^ 
bolts,  and  logs,"  etc.;  and  since  "rough 
heading"  is  not  mentioned  here,  while 
the  associated  material  "staves"  is  spee- 
ifled,  it  is  contended  that  rough  heading 
is  not  provided  for. 

[256]  From  the  testimony  taken  be- 
fore the  master  it  would  appear  that  the 
raw  material  from  which  barrel  heads  are 
made  is  variously  described  as  rough 
heading,  sawed  heading,  split  heading, 
and  bolts  or  heading  bolts;  but  it  also 
appears  that,  whatever  may  be  the  dis- 
tinctions, the  terms  are  used  loosely  and 
indiscriminately  in  the  trade  and  in  bill- 
ing shipments,  material  of  either  descrip- 
tion being  considered  rough  material, 
and  all  having  been  handled  by  the  rail- 
way company  under  the  xough-material 
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imte  on  its  own  schedules,  without  re- 
ipurd  to  particular  terms. 

We  regard  appellant's  reading  of  item 
n  as  altogether  too  narrow.  The  scope 
and  effect  of  the  rough-material  rates 
should  be  determined  not  by  regarding 
the  opening  sentence  alone,  but  by  look- 
ing also  to  the  list  of  finished  products 
to  be  manufactured  from  the  material, 
and  considering  the  general  purpose  of 
item  79.  In  the  table  of  percentages, 
there  are  specified  ''finished  staves,  40 
per  cent  of  weight  of  rough  staves,"  and 
^•taves  and  heading,  30  per  cent  of 
weight  of  bolts."  The  purpose  is  man- 
ifest to  give  the  benefit  of  the  milling- 
in-transit  rate  to  rough  material  out  of 
which  heading  is  manufactured,  and  no 
reason  appears  for  limiting  it  to  material 
of  a  particular  description.  The  word 
'^olts,"  used  in  connection  with  staves 
and  heading,  should  be  taken  not  as  con- 
fining the  'ivilege  to  rough  material  of 
a  piurticular  form,  but  in  the  generic 
sense  in  which  it  is  employed  in  wood- 
working, as  meaning :  ''A  mass  of  wood 
from  which  anything  may  be  cut  or 
formed"  (Century  Diet.) ;  "A  block  of 
wood  from  which  something  is  to  be 
made;  as  a  shingle  bolt,  a  stave  bolt" 
(Standard  Diet.);  ''A  block  of  timber 
to  be  sawed  or  cut  into  shingles,  staves, 
ete."  (Webster's  Diet.). 

The  matter  is  so  free  from  doubt  that 
there  is  no  occasion  to  apply  to  the  com- 
mission for  a  construction,  as  insisted 
by  appellant,  under  Texas  &  P.  R.  Co.  v. 
American  Tie  &  Timber  Co.  234  U.  S. 
138, 146,  58  L.  ed.  1255, 1258,  34  Sup.  Ct. 
Bep.  885. 

Decree  affirmed. 


[2571  UNITED  STATES,  Appt., 

v. 

STANLEY    FIELD,    as    Executor    of    the 
Estate  of  Kate  Field,  Deceased. 

(See  8.  C.  Reporter's  ed.  257-265.) 

SUitntefl  *  oonstractlon   —  levylnsr  of 


1.  The  provisions  of   statutes   levying 
B  are  not  to  be  extended  by  implication. 

[For  other  cases,  see  Statutes,  II.  a,  in  Digest 
Sap.  Ct  Rep.  1908.] 

Intemml  revenue  —  estate  tax  —  condi- 
tions. 

2.  The  conditions  expressed  conjunctive- 
ly in  the  Revenue  Act  of  September  8,  1916, 
tit.  II.  S  202(a),  levying  an  estate  tax,  can- 
not be  read  as  if  prescribed  disjunctively; 
•6  li.  ed. 


and  unless  the  interest  sought  to  be  taxed 
fulfils  all  the  conditions,  it  is  not  taxable. 
[FV>r  other  cases,  see  Internal  Kevenae,  II.  a. 
in  Disest  Sup.  Ct.  190S.] 

Powers  —  Interest  of  donee. 

3.  The  etistence  of  a  power  of  ap- 
pointment does  not,  in  itself,  vest  any 
estate  in  the  donee. 

[For  other  cases,  see  Powers,  I.  a.  In  Digest 
Sup.  Ct.  1908.] 

Powers  *  appointed  property  as  assets 
of  donee's  estate. 

4.  Where  the  donee  of  a  power  of  ap- 
pointment dies  indebted,  having  executed 
the  power  in  favor  of  volunteers,  the  ap- 
pointed property  is  treated  as  equitable, 
not  legal,  assets  of  his  estate,  and,  in  the 
absence  of  statute,  if  it  passes  to  the 
executor  at  all,  it  does  so,  not  by  virtue  of 
his  ofTice,  but  as  a  matter  of  convenience, 
and  because  he  represents  the  rights  of 
creditors. 

[For  other  cases,  see  Powers,  I.  a.  In  Digest 
Sup.  Ct  1908.] 

Powers  —  rights  of  creditors  of  donee. 

5.  Creditors  of  the  donee  of  a  power 
of  appointment  can  lay  claim  to  the  ap- 
pointed estate,  where  the  power  is  executed, 
only  to  the  extent  that  the  donee's  own 
estate  is  insufficient  to  satisfy  their  de- 
mands. 

[B^or  other  cases,  see  Powers,  I.  a,  in  Digest 
Sup.  Ct.  1908.] 

Powers  —  rights  of  creditors  of  donee. 

6.  In  the  absence  of  statute,  creditors 

of  the  donee   of   a   power   of   appointment 

have   no  redress   in   case   of   a   failure   to 

execute  the  power. 

[For  other  casos.  see  Powers.  I.  a.  In  Digest 
Sup.  Ct.  1908.] 

Powers  *  distribution  of  property  as 
part  of  donee's  estate. 

7.  Whether  a  power  of  appointment  be 
or  be  not  exercised,  the  property  that  was 
subject  to  appointment  is  not  subject  to 
distribution  as  part  of  the  estate  of  the 
donee.  If  there  be  no  appointment,  it  goes 
according  to  the  disposition  of  the  donor. 

Note. — ^As  to  inheritance  or  succession 
tax  on  property  covered  by  power  of  ap- 
pointment— see  notes  to  Minot  v.  StevenSi 
33  L.R.A.(N.S.)  236;  and  Hill  v.  Treas- 
urer,  L.R.A.1918D,  339. 

On  property  covered  by  power  of  ap- 
pointment as  assets  of  donee's  estate — see 
note  to  Vinton  v.  Pratt,  L.B.A.1918D, 
346. 

As  to  succession  tax  on  property  cov- 
ered by  deed  under  power  of  appointment 
— see  note  to  Re  Wendel,  6  A.L.R.  183. 

As  to  taxes  on  succession  and  collateral 
inheritances — see  notes  to  Re  Howe,  2 
L.R.A.  825;  Wallace  v.  Myers,  4  L.R.A. 
171;  Com.  v.  Ferguson,  10  L.R.A.  240; 
Re  Romaine,  12  L.R.A.  401;  Rodman  v. 
Com.  33  L.R.A.(N.S.)  592;  State  ex  rel. 
Ise  V.  Cline,  50  L.R.A. (N.S.)  991;  and 
Magonn  v.  Illinois  Trust  &  Sav.  Bank, 
42  L.  ed.  U.  S.  1037. 
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If  there  be  an  appointment  to  volunteers, 
then,  subject  to  whateyer  charge  creditors 
may  have  against  it,  it  goes  not  to  the 
next  of  kin  or  the  legatees  of  the  donee, 
but  to  his  appointees  under  the  power. 
[For  other  cases,  see  Powers,  I.  a,  in  Digest 
Sup.  Ct.  1908.] 

Internal  revenue  —  estate  tax  —  power 
of  appointment  —  testamentary  execa- 
tlon. 

8.  Property  passing  under  a  testa- 
mentary execution  of  a  general  power  of 
appointment  was  not  subject  to  the  estate 
tax  imposed  by  the  Revenue  Act  of  Sep- 
tember 8,  1916,  title  II.,  by  the  provisions 
of  §  202,  that  the  value  of  the  taxable 
estate  of  a  decedent  shall  include  the  inter- 
est of  the  dec^ent  at  the  time  of  his  death, 
which,  after  his  death,  is  subject  to  the 
payment  of  the  charges  against  his  estate 
and  the  expenses  of  its  administration,  and 
is  subject  to  distribution  as  part  of  his 
estate,  and  any  interest  of  which  the  de- 
cedent has  at  any  time  made  a  transfer,  or 
with  respect  to  which  he  has  created  a 
trust  in  contemplation  of,  or  intended  to 
take  effect  in  possession  or  enjoyment  at  or 
after  his  death,  except  in  case  of  a  bona 
fide  sale  for  a  fair  consideration. 
[For  other  cases,  see  Internal  Revenue,  III. 
h,  in  Digest  Sup.  Ct.  1908.] 

[No.  442.] 

Argued  December  9, 1920.    Decided  February 

28,   1921. 

APPEAL  from  the  Court  of  Claims  to 
review  a  judgment  sustaining  a 
claim  for  a  refund  of  an  estate  tax. 
Affirmed. 

See  same  ease  below,  55  Ct.  CI.  430. 
The  facts  are  stated  in  the  opinion. 

Assistant  Attorney  General  Davis  and 
Solicitor  General  Frierson  argued  the 
cause,  and,  with  Special  Assistant  to 
the  Attorney  General  Schmuck,  filed  a 
brief  for  appellant: 

Contemporaneous  construction  of  the 
law  by  the  executive  department  called 
upon  to  carry  it  into  effect  is,  of  itself, 
entitled  to  great  respect. 

United  States  v.  Pugh,  99  U.  S.  265, 
269,  25  L.  ed.  322,  323;  United  States 
V.  Johnston,  124  U.  S.  236,  253,  31  L.  ed. 
389,  396,  8  Sup.  Ct.  Rep.  446. 

The  testamentary  execution  by  a  donee 
of  a  general  power  of  appointment  ef- 
fects a  transfer  of  the  appointed  estate 
within  the  meaning  of  §  202,  f  (b),  of 
the  act. 

Chanler  v.  Kelsey,  205  U.  S.  466,  51  L. 
ed.  882,  27  Sup.  Ct.  Rep.  550;  Luques's 
Appeal,  114  Me.  235,  95  Atl.  1021 ;  Mc- 
Fall  v.  Kirkpatrick,  236  HI.  281,  86  N.  E. 
139. 

An  appointed  estate  is  subject  \o  the 
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payment    of    debts    of   a    deceased    ap- 
pointor. 

2  Sugden,  Powers,  chap.  8,  f  7,  p.  29; 
Brandies  v.  Cochrane,  112  U.  S.  344^352, 
28  L.  ed.  760-763,  5  Sup.  Ct.  Rep.  194; 
Knowles  v.  Dodge,  1  Mackey,  66;  Dun- 
canson  v.  Manson,  3  App.  D.  C.  260; 
Clapp  v.  Ingraham,  126  Mass.  200; 
Johnson  v.  Cushing,  15  N.  H.  298,  41  Am. 
Dec.  694;  Tallmadge  v.  Sill,  21  Barb.  34; 
Rogers  v.  Hinton,  62  N.  C.  (Phill.  Eq.) 
101 ;  4  Kent,  Com.  §§  339,  340 ;  22  Am. 
&  Eng.  Enc.  Law,  2d  ed.  1147. 

A  general  power  of  appointment  is  one 
which  the  donee  of  the  power  can  exer- 
cise in  favor  of  such  person  or  persons 
as  he  pleases. 

Farwell,  Powers,  2d  ed.  7. 

For  purposes  of  taxation,  appointment 
of  property  under  the  power  is  a  distribu- 
tion of  such  property  as  part  of  the  ap- 
pointor's estate. 

Chanler  v.  Kesley,  205  U.  S.  466,  51 
L.  ed.  882,  27  Sup.  Ct.  Rep.  556,  10  Ann. 
Cas.  689;  26  Am.  &  Eng.  Enc.  Law,  605; 
Minot  V.  Treasurer  (Minot  v.  Stevens) 
207  Mass.  588,  33  L.R.A.(N.S.)  2.36,  93 
N.  E.  973;  Brandies  v.  Cochrane,  112  U. 
S.  344,  352,  28  L.  ed.  760,  763,  5  Sup.  Ct. 
Rep.  194;  McFall  v.  Kirkpatrick,  236 
111.  281,  86  N.  E.  139;  4  Kent.  Com.  339; 
Tallmadge  v.  Sill,  21  Barb.  34;  Duncan- 
son  V.  Manson,  3  App.  D.  C.  260;  Oluev 
V.  Balch,  154  Mass.  318,  28  N.  E.  258; 
Scrafton  v.  Quincey,  2  Ves.  Sr.  413,  28 
Eng.  Reprint,  264;  2  Sugden,  Powers,  3d 
ed.  §  19;  Johnson  v.  Cushing,  15  N.  H. 
298,  41  Am.  Dec.  694;  Atty.  Gen.  v.  Up- 
ton, L.  R.  1  Exch.  224, 4  Hurlst.  &  C.  336, 
35  L.  J.  Exch.  N.  S.  138,  12  Jur.  N.  S. 
489,  14  L.  T.  N.  S.  334,  14  Week.  Rep. 
732. 

Mr.  John  P.  Wilson  argued  the  cause, 
and,  with  Messrs.  William  B.  Hale  and 
Walter  Bruce  Howe,  filed  a  brief  for  ap- 
pellee : 

Unless  the  tax  collected  in  this  case  is 
imposed  by  clear  and  express  words  in 
the  statute,  it  cannot  be  sustained. 

Gould  V.  Gould,  245  U.  S.  151,  62  L. 
ed.  211,  38  Sup.  Ct.  Rep.  53;  Treat  v. 
White,  181  U.  S.  264,  45  L.  ed.  853,  21 
Sup.  Ct.  Rep.  611;  Eidman  v.  Martinez, 
184  U.  S.  578,  46  L.  ed.  697,  22  Sup.  Ci. 
Rep.  515;  Hartranft  v.  Wiegmann,  121 
U.  S.  609,  30  L.  ed.  1012,  7  Sup.  Ct.  Rep. 
1240 ;  Thompson  v.  United  States,  246  U. 
S.  547-551,  62  L.  ed.  876-«79,  38  Sup. 
Ct.  Rep.  349 ;  Caminetti  v.  United  Statn, 
242  U.  S.  470,  490,  61  L.  ed.  442,  465, 
L.R.A.1917F,  502,  37  Sup.  Ct.  Rep.  192, 
Ann.  Cas.  1917B,  1168;  Re  Harbeck,  101 
I N.  T.  21L  55  N.  E.  850;  United  SUtes  ▼. 
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Bashaw,  1  C.  C.  A.  653,  4  U.  S.  App. 
360,  50  Fed.  749. 

The  Revenae  Act  of  1916,  as  construed 
by  the  government,  does  not  tax  ap- 
pointed property  in  all  of  the  states,  and 
therefore  cannot  he  held  to  tax  such  prop- 
erty in  any  of  the  states,  as  excise  taxes 
are  required  by  art.  1,  §  8,  of  the  Con- 
stitution to  be  uniform  throughout  the 
United  States. 

Lederer  v.  Pearce,  —  C.  C.  A.  — ,  266 
Fed.  497;  Knowlton  v.  Moore,  178  U.  S. 
41,  86,  44  L.  ed.  969,  987,  20  Sup.  Ct. 
Rep.  747. 

The  Revenue  Act  of  1916  does  not  con- 
tain clear  and  express  words  imposing  an 
estate  tax  upon  an  interest  in  property 
never  owned  by  appellee,  but  over  which 
die  had  only  a  power  oi:  appointment. 

McFaU  V.  Kirkpatrick,  236  lU.  281,  86 
N.  E.  139;  Keays  v.  Blinn,  234  111.  121, 
84  N.  E.  628, 14  Ann.  Cas.  37;  Walker  v. 
Treasurer,  221  Mass.  600,  109  N.  E.  647 ; 
Shattuck  V.  Burrage,  229  Mass.  448,  11» 
N.  E.  889 ;  Sifford  v.  Cutler,  244  HI.  234, 
135  Am.  St.  Rep.  326,  91  N.  E.  428,  18 
Ann.  Cas.  36;  Hallbeck  v.  Stewart,  69 
111.  App.  225;  Hill  v.  Treasurer,  229 
Mass.  474,  L.R.A.1918D,  337,  118  N.  E. 
891 ;  O'Grady  v.  Wilmot  [1916]  2  A.  C. 
231,  85  L.  J.  Ch.  N.  S.  386,  114  L.  T.  N. 
S.  1097,  32  Times  L.  R.  456,  60  Sol.  Jo. 
456. 

Mr.  Justice  Pitney  delivered  the  opin- 
ion of  the  court: 

This  is  an  appeal  from  a  judgment  of 
the  court  of  claims,  sustaining  a  claim 
for  refund  of  an  estate  tax  exacted  un- 
der title  n.  of  the  Revenue  Act  of  Sep- 
tember 8,  1916,  as  amended  by  Act  of 
March  3,  1917  (chap.  463,  39  Stat,  at  L. 
756,  777,  chap.  159,  39  Stat,  at  L.  1000, 
1002,  Comp.  Stat.  §  6336i  b.  Fed.  Stat. 
Anno.  Supp.  1918,  p.  305).  It  presents 
the  question  whether  the  act  taxed  a 
certain  interest  that  passed  under  tes- 
tamentary execution  of  a  general  power 
of  appointment  created  prior,  but  ex- 
ecuted subsequent,  to  its  passage. 

The  facts  are  as  follows:  Joseph  N. 
Field,  a  citizen  and  resident  of  Illinois, 
^ed  April  29, 1914,  leaving  a  will  which 
was  duly  admitted  to  probate  in  that 
state,  and  by  which  he  gave  the  residue 
of  his  estate,  after  payment  of  certain 
[260]  legacies,  to  trustees,  with  provi- 
sion that  one  third  of  it  should  be  set 
apart  and  held  as  a  separate  trust  fund 
for  the  benefit  of  his  wife,  Kate  Fidd,  the 
net  income  to  be  paid  to  her  during  life, 
and  from  and  after  her  death  tl^  net 
income  of  one  half  of  said  share  of  the 
trust  estate  to  be  paid  to  such  persons 
•5  li.  ed. 


and  in  such  shares  as  she  should  appoint 
by  last  will  and  testament.  The  trust 
was  to  continue  until  the  death  of  the 
last  surviving  grandchild  of  the  tes- 
tator, who  was  living  at  the  time  of  his 
death,  and,  at  its  termination,  the  undis- 
tributed estate  was  to  be  divided  among 
named  beneficiaries  or  their  issue,  per 
stirpes,  in  proportions  specified.  Kate 
Field  died  April  29,  1917,  a  resident  of 
Illinois,  leaving  a  will  which  was  duly 
probated  in  that  state,  by  which  she  ex- 
ecuted the  power  of  appointment,  direct- 
ing that  the  income  to  which  the  power 
related  should  be  paid  in  equal  shares 
to  her  children  surviving  at  the  date  of 
the  respective  payments,  the  issue  of  any 
deceased  child  to  stand  in  the  place  of 
such  deceased  child.  The  collector  of  in- 
ternal revenue,  assuming  to  act  under 
the  Revenue  Act  of  1916,  as  amended, 
and  regulations  issued  by  the  Commis- 
sioner of  Internal  Revenue,  included  as 
a  part  of  the  gross  estate  of  Kate  Field 
the  appointed  estate  passing  under  her 
execution  of  the  power;  and  proceeded 
to  assess  and  collect  an  estate  tax  based 
upon  the  net  value  thereof,  and  amount- 
ing to  $121,059.60.  Her  executor,  having 
paid  the  tax  under  protest,  and  having 
made  a  claim  for  refund  which  was  con- 
sidered and  rejected  by  the  Commission- 
er of  Internal  Revenue,  brought  this  suit 
and  recovered  judgment,,  from  which  the 
United  States  appeals. 

The  Revenue  Act  of  1916,  in  §  201 
(39  Stat,  at  L.  777,  ehap.  463),  imposes 
a  tax  equal  to  specified  percentages  of 
the  value  of  the  net  estate  ''upon  the 
transfer  of  the  net  estate  of  every  de- 
cedent dying  after  the  passage  of  this 
act.*'  By  §  203  (p.  778)  the  value  of 
the  net  estate  is  to  be  determined  by 
subtracting  from  the  value  of  the  gross 
estate  certain  [1961]  specified  deductions. 
The  gross  estate  is  to  be  valued  as  fol- 
lows: 

''Sec.  202.  That  the  value  of  the  gross 
estate  of  the  decedent  shall  be  deter- 
mined by  including  the  value  at  the  time 
of  his  deaith  of  all  property,  real  or  per- 
sonal, tangible  or  intangible,  wherever 
situated : 

"(a)  To  the  extent  of  the  interest 
therein  of  the  decedent  at  the  time  of 
his  death  which  after  his  death  is  sub- 
ject to  the  payment  of  the  charges 
against  his  estate  and  the  expenses  of 
its  administration  and  is  subject  to  dis- 
tribution as  part  of  his  estate. 

"(b)  To  the  extent  of  any  interest 
therein  of  which  the  decedent  has  at  any 
time  made  a  transfer,  or  with  respect  to 
which  he  has  ereated  a  truati  in  eontem- 
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plation  of  or  intended  to  take  effect  in 
possession  or  enjoyment  at  or  after  his 
death,  except  in  case  of  a  bona  fide  sale 
for  a  fair  consideration  in  money  or 
money's  worth.  Any  transfer  of  a  mate- 
rial part  of  his  property  in  the  nature 
of  a  final  disposition  or  distribution 
thereof,  made  by  the  decedent  within 
two  years  prior  to  his  death  without  such 
a  consideration,  shall,  unless  shown  to 
the  contrary,  be  deemed  to  have  been 
made  in  contemplation  of  death  within 
the  meaning  of  this  title;     .    ,    ,  " 

The  amendment  of  March  3,  1917  (39 
Stat,  at  L.  1002,  chap.  159,  Comp.  Stat. 
§  6336i  b,  Fed.  Stat.  Anno.  Supp.  1918, 
p.  305),  pertains  merely  to  the  rates, 
and  need  not  be  further  considered.^ 

The  provision  quoted  from  §  202  was 
construed  by  the  Treasury  Department, 
in  U.  S.  Internal  Revenue  Regulations 
No.  37,  relating  to  estate  taxes,  revised 
May,  1917,  art.  XI.,  as  follows :  'Trop- 
erty  passing  under  a  general  power  of 
appointment  is  to  be  included  as  a  por- 
tion of  the  gross  estate  of  a  decedent  ap- 
pointor." 

No  question  being  su^ested  as  to  the 
power  of  Congn:'ess  [262]  to  impose  a  tax 
upon  the  passing  of  property  under  testa- 
mentary execution  of  a  power  of  appoint- 
ment created  before,  but  executed  after, 
the  passage  of  the  taxing  act  (see  Chan- 
ler  V.  Kelsev,  205  U.  S.  466,  473,  478,  479, 
51  L.  ed.  882,  886,  888,  889,  27  Sup.  Ct. 
Rep.  550;  Snowlton  v.  Moore,  178  U.  S. 
41,  66-61,  44  L.  ed.  969,  975-977,  20  Sup. 
Ct.  Rep.  747),  the  case  involves  merely 
a  question  of  the  construction  of  the 
act.  Applying  the  accepted  canon  that 
the  provisions  of  such  acts  are  not  to 
be  extended  by  implication  (Gould  v. 
Gould,  245  U.  S.  151,  153,  62  L.  ed.  211, 
213,  38  Sup.  Ct.  Rep.  63),  we  are  con- 
strained to  the  view — notwithstanding 
the  administrative  construction  adopted 
by  the  Treasury  Department — that  the 
Revenue  Aot  of  1916  did  not  impose  an 
estate  tax  upon  property  passing  under  a 
testamentary  execution  of  a  general 
power  of  appointment. 

The  government  seeks  to  sustain  the 
tax  under  both  clauses  above  quoted 
from  §  202. 

The  conditions  expressed  in  clause 
(a)  are  to  the  effect  that  the  taxable  es- 
tate must  be  (1)  an  interest  of  the 
decedent  at  the  time  of  his  death,  (2) 

1  The  act  was  further  amended  October 
3,  1917  (ohap.  63.  40  Stat,  at  L.  300,  324, 
Comp.  Stat.  §  6336aa,  Fed.  Stat.  Anno. 
Supp.  1918,  p.  336) ;  superseded  and  re- 
pealed by  Act  of  February  24,  1919  (ohap. 
18,  40  SUt.  at  L.  1057,  1096,  1149). 
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which,  after  his  death,  is  subject  to  the 
payment  of  the  charges  against  his  es- 
tate and  the  expenses  of  its  administra- 
tion, and  (3)  is  subject  to  distribution 
as  part  of  his  estate.  These  conditions 
are  expressed  conjunctively;  and  it 
would  be  inadmissible,  in  construing  a 
taxing  act,  to  read  them  as  if  prescribed 
disjunctively.  Hence,  unless  the  ap- 
pointed interest  fulfilled  all  three  condi- 
tions, it  was  not  taxable  under  this 
clause. 

The  chief  reliance  of  the  government 
is  upon  the  rule,  well  established  in  Eng- 
land and  followed  generally,  but  not 
universally,  in  this  country,  that  where 
one  has  a  general  power  of  appointment, 
either  by  deed  or  by  will,  and  executes 
the  power,  equity  will  regard  the  prop- 
erty appointed  as  part  of  his  assets  for 
the  payment  of  his  creditors,  in  prefer- 
ence to  the  claims  of  his  voluntary  ap- 
pointees. See  Brandies  v.  Cochrane,  112 
U.  S.  344,  352,  28  L.  ed.  760,  763,  5  Sup. 
Ct.  Rep.  194. 

[26S]  The  English  cases  are  fully  re- 
viewed by  the  House  of  Lords  in  O'Grady 
V.  Wihnot  [1916]  2  A.  C.  231, 246,  et  seq., 
85  L.  J.  Ch.  N.  S.  386,  114  L.  T.  N.  S. 
1097,  32  Times  L.  R.  456,  60  Sol.  Jo.  456. 
Illustrative  cases  in  the  American  courts 
are  Johnson  v.  Cushing,  15  N.  H.  298, 
307,  41  Am.  Dec.  694;  Rogers  v.  Hinton, 
62  N.  C.  (Phill.  Eq.)  101,  105;  Clapp  v. 
Ingraham,  126  Mass.  200,  202;  Knowles 
V.  Dodge,  1  Mackey,  66,  72;  FSreeman  v. 
Butters,  94  Va.  406,  411,  26  S.  E.  846; 
Tallmadge  v.  Sill,  21  Barb.  34,  61,  et 
seq.;  contra,  per  Gibson,  Ch.  J.,  in  Com. 
v.Duffield,  12  Pa.  277,  279-281;  Pearoe 
V.  Lederer,  262  Fed.  993,  affirmed  in  Led- 
erer  v.  Pearce,  —  C.  C.  A.  — ,  266  Fed. 
497. 

It  is  tacitly  admitted  that  the  rule  ob- 
tains in  Illinois,  and  we  shall  so  assume. 

But  the  existence  of  the  power  does 
not  of  itself  vest  any  estate  in  the  donee. 
CoUins  V.  Wickwire,  162  Mass.  143,  144, 
38  N.  E.  365;  Keays  v.  Blinn,  234  lU. 
121,  124,  84  N.  E.  628,  14  Ann.  Caa.  37; 
Walker  v.  Treasurer,  221  Mass.  600,  602, 
603, 109  N.  E.  647 ;  Shattuck  v.  Burrage, 
229  Mass.  448,  451,  118  N.  E.  889.  See 
Carver  v.  Jackson,  4  Pet.  1,  93,  7  L.  ed. 
761,  793. 

Where  the  donee  dies  indebted,  having 
executed  the  power  in  favor  of  yolon- 
teers,  the  appointed  property  is  treated 
as  equitable,  not  legcd,  assets  of  his  ee* 
tate  (Clapp  v.  Ingraham,  126  Mass.  200, 
203;  Patterson  v.  Lawrence,  83  Ga.  703, 
707,  7  L.B.A.  143, 10  S.  E.  366) ;  and  (in 
the  absence  of  statute),  if  it  passes  to 
the  executor  at  all|  it  does  so  not  by 
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virtue  of  his  <^C6|  but  as  a  matter  of 
oonyenienee,  and  because  he  represents 
the  rights  of  creditors  (O'Grady  v.  Wil- 
mot  [19161  2  A.  C.  231,  248-257,  85  L. 
J.  Ch.  N.  S.  386,  114  L.  T.  N.  S.  1097, 
32  Times  L.  B.  456,  60  Sol.  Jo.  456; 
Smith  V.  Garey,  22  N.  C.  (2  Dev.  &  B. 
Eq.)  42,  49;  Olney  v.  Balch,  154  Mass. 
318,  322,  28  N.  E.  258 ;  Emmons  v.  Shaw, 
171  Mass.  410,  411,  50  N.  E.  1033;  Hill 
V.  Treasurer,  229  Mass.  474,  477,  L.R.A. 
1918D,  337,  118  N.  E.  891). 

Where  the  power  is  executed,  creditors 
of  the  donee  can  lay  claim  to  the  ap- 
pointed estate  only  to  the  extent  that 
the  donee's  own  estate  is  insufficient  to 
satisfy  their  demands.  Patterson  v. 
Lawrence,  83  Ga.  703,  708,  7  L.R.A.  143, 
10  S.  E.  355;  [264]  Walker  v.  Treasurer, 
221  Mass.  600,  602,  603,  109  N.  E.  647; 
Shattuck  V.  Burrage,  229  Mass.  448,  452, 
118  N.  E.  889. 

It  is  settled  that  (in  the  absence  of 
statute)  creditors  have  no  redress  in  case 
of  a  failure  to  execute  the  power. 
Holmes  v.  Coghill,  7  Ves.  Jr.  499,  507, 
32  Eng.  Reprint,  201,  6  Revised  Rep. 
166,  affirmed  in  12  Ves.  Jr.  206,  214, 
215,  33  Eng.  Reprint,  79,  8  Revised  Rep. 
323,  21  Eng.  Rul.  Cas.  577;  Gilman  v. 
Bell,  99  m.  144, 150 ;  Duncanson  v.  Man- 
son,  3  App.  D.  C.  260,  273. 

And,  whether  the  power  be  or  be  not 
exercised,  the  property  that  was  subject 
to  appointment  is  not  subject  to  distri- 
bution as  part  of  the  estate  of  the  donee. 
If  there  be  no  appointment,  it  goes  ac- 
cording to  the  disposition  of  the  donor. 
If  there  be  an  appointment  to  volun- 
teers, then,  subject  to  whatever  charge 
creditors  may  have  against  it,  it  goes  not 
to  the  next  of  kin  or  the  legatees  of  the 
donee,  but  to  his  appointees  under  the 
power. 

It  follows  that  the  interest  in  question, 
not  having  been  property  of  Mrs.  Field 
at  the  time  of  her  death,  nor  subject  to 
distribution  as  part  of  her  estate,  was 
not  taxable  under  clause  (a). 

We  deem  it  equally  clear  that  it  was 
not  within  clause  (b).  That  clause  is 
the  complement  of  (a),  and  is  aptly  de- 
scriptive of  a  transfer  of  an  interest 
in  decedent's  own  property  in  his  life- 
time, intended  to  take  effect  at  or  after 
his  death.  It  cannot,  without  undue 
laxity  of  construction,  be  made  to  cover 
a  transfer  resulting  from  a  testamentary 
execution  by  decedent  of  a  power  of  ap- 
pointment over  property  not  his  own. 

It  would  have  been  easy  for  Congress 
to  express  a  purpose  to  tax  property 
passing  under  a  general  power  of  ap- 
pointment exereiaed  by  a  deeedent  had 
ia  li.  ed. 


such  a  purpose  existed;  and  none  was 
expressed  in  the  act  under  consideration. 
In  that  of  February  24, 1919,  which  took 
its  place,  the  section  providing  how  the 
value  of  the  gross  estate  of  the  decedent 
shall  be  determined  contains  a  clause 
precisely  to  the  point  (§  402  (e),  40  Stat, 
at  L.  1097,  chap.  18,  Comp.  Stat.  §  63362 
c) :  "To  the  extent  of  any  property  pass- 
ing under  a  general  power  of  [265]  ap- 
pointment exercised  by  the  decedent  (1) 
by  will,  or  (2)  by  deed  executed  in  con- 
templation of,  or  intended  to  take  effect 
in  possession  or  enjoyment  at  or  after, 
his  death,  except,"  etc.  Its  insertion  in- 
dicates that  Congress  at  least  was  doubt- 
ful whether  the  previous  act  included 
property  passing  by  appointment.  See 
Re  Miller,  110  N.  Y.  216,  222,  18  N.  E. 
139;  Re  Harbeck,  161  N.  Y.  211,  217,  218, 
55  N.  E.  850;  United  States  v.  Bashaw, 
1  C.  C.  A.  653,  4  U.  S.  App.  360,  50  Fed. 
749,  754.  The  government  contends  that 
the  amendment  was  made  for  the  pur- 
pose of  clarifying  rather  than  extending 
the  law  as  it  stood,  and  cites  a  statement 
to  that  effect  in  the  Report  of  the  House 
Committee  on  Ways  and  Means  (House 
Doc.  No.  1267,  p.  101,  65th  Cong.  2d 
Sess.).  It  is  evident,  however,  that  this 
statement  was  based  upon  the  interpre- 
tation of  the  Act  of  1916,  adopted  by 
the  Treasury  Department;  the  same  re- 
port proceeded  to  declare  (p.  102)  that 
"the  absence  of  a  provision  including 
property  transferred  by  power  of  ap- 
pointment makes  it  possible,  by  resorting 
to  the  creation  of  such  a  power,  to  effect 
two  transfers  of  an  estate  with  the  pay- 
ment of  only  one  tax ; "  and  this,  to- 
gether with  the  fact  that  the  committee 
proposed  that  the  law  be  amended,  shows 
that  the  Treasury  construction  was  not 
treated  as  a  safe  reliance. 

The  tax  in  question  being  unsupported 
by  the  taxing  act,  the  Court  of  Claims 
was  right  in  awarding  reimbursement. 

Judgment  affirmed. 


C2661    NEW    ORLEANS    LAND    COM- 
PANY, Appt., 

V. 

LEADER   REALTY   COMPANY,   Ltd. 

(See  S.  C.  Reporter's  ed.  260-268.) 

Jadlclal  sale  —  condaslveness  —  par* 
tlee. 

1.  A  sale  of  real  estate  under  judicial 
proceedings  concludes  no  one  who  was  not 
in  some  form  a  party  to  such  proceedings. 

[Por   other   catM,   see   Judicial    Sale.   II.    In 
Digest  Sap.  Ct  1908.] 
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JndcnMnt  —  ooncluHWeneM  —  parties.  Stewart)   22  Wall.  250,  22  L.  ed.  8S7; 

B.  A  »uit  «cddng  the  ule  of  laod  which  Dietseh  v,  Huidekoper  (Kem  t.  Hnide- 

a  municipality  holda  as  trustee  to  smufb  toper)    103  U.  S.  494,  2d   L,  od.  «7; 

drainage  warranU  is  not  a  proceeding   in  Orignon  v.  Astor,  2  How.  340,  11  L.  ed. 

rin*°th:i«d  a;L=^  Jffi, "^"^e  f^^^^^^  -  •'-^-.  1«  ^^-  *™'  » 
right  to  intervene.  Its  only  purpose  was  to  ^•^•fc-^,  ,  ,.  .  j  ■  ■  ._. 
secure  the  sale  and  transfer  of  such  right  Good  faith  and  the  correct  administrs- 
and  title  as  the  municipalitj  held.  Rignts  tion  of  justice  require  that  the  court  hsr- 
of  third -parties  were  not  subject  to  adjudi-  ing  jurisdiction  should  protect  the  pur- 
cation  therein.  chasers,  who  are,  by  the  fact  of  their 
'"SUt'sar"'.  VSoir^^'-  "'■  "■  '•  *"  P''-"?'«5  P^\^  t?  %-  -it-  ,  „, 
Federal  courte  -  ancillary  Jurisdiction.  Calver^,  Parties  m  E(^  61,  note;  M.l- 
3.  A  bill  filed  by  the  grantee  of  the  waukee  4  M.  R,  Co.  v.  Milwaukee  &  St. 
purchaser  of  real  property  at  a  sale  under  P.  R.  Co.  (Milwaukee  A  M.  R.  Go.  v. 
a  Federal  court  decree,  which  seeks  to  Scatter)  2  Wall  634,  17  L.  ed.  895; 
restrain  the  enforcement  of  a  judgment  of  DelaplaJne  v.  Idwrenee,  10  Paige,  602. 
a  state  court  cstabliehinK  a  superior  title  ^^  MciUary  bill  is  one  which  has  ref- 
in  another,  or  any  interlerenoe  with  com-  previous  proceeding,  and  18 
ptamant's  possession,  »  not  ancillary  (so  _...._j'  -ti,  *  *{,»»  -.  .ZX^  *-  „k 
M  to  be  jOrticiable  in  the  Federal  wurU  so  connected  with  it  that  it  SMks  to  ob- 
without  diversity  of  citizenship)  to  the  win  some  action  to  protect  the  decree 
original  suit  in  the  Federal  court,  which  previously  rendered  and  make  it  effecti**. 
was  one  for  the  sale  of  land  which  a  mu-  Lang  v.  Choctaw,  O.  &  G.  B.  Go.  87 
nicipai  corporation  held  as  trustee  to  secure  C.  C.  A.  307,  160  Fed.  360, 
the  payment  of  certain  drainage  warrants,  f^  [g^g  ^  [jje  decree  under  which  thq 
to  wfiich  suit  neither  defendant  nor  ^^  ^^^  ^^^  ^^j^  nmiasa  in  fortie,  the 
any  predecesaor  in  )nt«rest  was  a  party.  ,_u.»»-  ;~  ..-..•-..-t^i 
[F^r  ofber  cB.es,  ^  Co«rt.,  V,  c,  0.  In  Digest  pUrchlUWr  18  protected. 

Sop.  Ct.  1908.]  Werlein  v.  New  Orleans,  177  U,  S.  403, 
44  L.   ed.  822,  20   Sup.   Ct.   Rep.   C82; 

[No.  158.]  Thompson  v.  Tolmie,  2  Pet.  157,  7  L.  ed. 
381;  National  Nickel  Co.  v.  Nevada  Nickel 
Svndicate,  50  C.  C.  A.  113,  112  Fed.  48, 
106  Fed.  115;  Robertson  v.  Howard,  229 
U.  S.  259,  57  L.  ed.  1177,  33  Sup.  Ct. 

APPEAL  from  the  District  Court  of  Rep.  854. 

the  United  States  for  the  Eaatem  „             mTiin._    nrj-...    nr.ii    — j 

Di.triel  of  LouiBiuia  to  review  .  d.cre.  J"™"i,SS^   ^^t..JLt^, 

whieh  diimined,  tor  w.nl  of  jnrisdic-  ""^  'T^' ,"i''" '"/'.,*"    „! 

lioo,  a  bill  userted  to  be  ancilliry  to  .  ;j''j;^"i;ri."''                  Amelrooj  w.. 

''"Tk.'?i'„l°.~°.'',.T.T'i;  ttf^t;!™  ° Ve'  dielriet  court  of  the  United  Site. 

The  feet,  m  eUted  m  the  opm.oii.  ^_^  __^  jurirfietion  to  renew  the  judg- 

Mr.  Charles  Lonque  argued  the  cause,  ment  of  the  supreme  court  of  Louisiana, 

and,  with  Mr.  W.  0.  Hart,  filed  a  brief  rendered  in  Leader  Realty  Co.  v.  Lake- 

for  appellant:  view  Land  Co.  142  La.  169,  76  8o.  590, 

The  United  States  court  which  orders  or  to  enjoin  Uie  execution  thereof, 

the  foreclosure  of  a  tnut  by  the  sale  of  The  pnrehaaer  of  real  estate  under  an 

the  trust  propert;^,  receives  and  orders  the  order  of  the  United   States  court  only 

purchase  price,  in  its  registry,  and  hoa  acquires  such  a  title  aa  the  defendant  in 

not  yet  distributed  the  same,  may,  in  the  execution  possesses,  and  that  eourt  has 

exercise  of  its  jurisdiction,   protect  the  no   jurisdiction   to  enjoin  the  ezeeatioD 

funds  on  deposit  hy  enjoining  the  state  of  the  judgment  of  the  supreme  eotixt  of 

eonrt«  and  Uie  parties  from  interfering  a  state,  holding  the  title  of  a  third  per- 

with  the  puTchasezs  of  the  trust  property,  gon,  derived  from  an  entirely  different 

Smith  V.  Missouri  P.  R.  Co.  266  Fed.  source  from  that  of  defendant  in  exeen- 

65S;  Julian  t.  Central  Trnst  Co.  193  U.  tion,  the  better  title. 

S.  93,  112,  48  L.  ed.  629,  630,  24  Sup.  Chicago  &  A.  E.  Co.  v.  Wiggins  Feny 

Ct.  Rep.  399;  Barber  Asphalt  Paving  Co.  Co.  108  U.  S.  22,  37  L.  ed.  637,  1  Sup. 

V.  Morris,  67  L.E.A.  761,  66  C.  C.  A.  55,  Ct.  Rep.  614,  617;  High,  Beeavara,  4Ui 

132  Fed.  945:  Brun  v.  Mann,  12  L.R.A.  ed.  g  199,  p.  322. 

(N.S.)   154,  80  C.  C.  A.  513,  151  Fed.  The  receiver  in  the  case  of  Peake  ». 

145;  Lang  v.  Choctaw,  0.  &  G.  R.  Co.  City  of  New  Orleans,  in  the  United  Stataa 

87  C.  C.  A.  307,  160  Fed.  360;  Sharon  cinnit  eouxt  for  the  eaatem  diatriet  of 

V.  Terry,  1  L.R.A.  572,  13  Sawy.  387,  Louisiana,  sold  suoh  title  as  the  oity  of 

36  Fed.  337;  French  v.  Hay  (French  v.  New  Orleans  had,  and  that  tale  did  not 
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pxedude  one,  not  a  party  to  that  suit, 
xrom  setting  up  against  the  purchaser  a 
aaperior  title  derived  from  an  entirely 
different  source  from  that  of  the  city  of 
New  Orleans. 

Dupasseur  v.  Rochereau,  21  Wall.  130, 
22  L.  ed.  588;  Pittsburgh,  C.  C.  &  St.  L. 
R.  Co.  y.  Long  Island  Loan  &  T.  Co.  172 
U.  8.  510,  43  L.  ed.  533, 19  Sup.  Ct.  Rep. 
238. 

The  gist  of  the  bill  of  complaint  is  that 
the' supreme  court  of  the  state  of  Louisi- 
ana erred  in  the  construction  of  several 
statutes  of  the  state  of  Louisiana,  which 
construction  the  district  courts  of  the 
United  States  are  asked  to  correct.  The 
Federal  courts  will  follow  the  decisions  of 
the  supreme  court  of  a  state  relative  to 
the  laws  on  real  estate  and  the  construc- 
tion placed  on  the  state  Constitution  and 
statutes. 

Burgess  v.  Seligman,  107  U.  S.  20,  27 
L.  ed.  359,  2  Sup.  Ct.  Rep.  10;  Archer 
V.  Greensville  Sand  &  Gravel  Co.  233  U. 
8.  60,  58  L.  ed.  850,  34  Sup.  Ct.  Rep. 
564. 

The  question  as  to  which  of  two  suitors, 
whose  titles  are  derived  from  entirely 
different  sources,  has  the  better  title  to 
TtBl  estate  situated  in  the  state  of  Louisi- 
ana, necessarily  depends  upon  the  laws 
of  the  state  of  Louisiana,  and  the  decision 
of  the  highest  court  of  that  state  must  be 
final  and  determinative  of  the  matter. 

Halsted  v.  Buster,  140  U.  S.  273,  35 
L.  ed.  484, 11  Sup.  Ct.  Rep.  782 ;  Burgess 
V.  Seligman,  107  U.  S.  20,  27  L.  ed.  359, 
2  Sup.  Ct.  Rep.  10. 

[267]  Mr.  Justice  McBesmolds  deliv- 
er^ the  opinion  of  the  court: 

Having  recovered  a  judgment  upon 
certain  drainage  warrants  issued  under 
Act  30,  1871,  James  W.  Peake,  of  New 
Tork,  instituted  a  second  suit  in  the 
United  States  circuit  court,  eastern  dis- 
trict of  Louisiana, — May  30,  1891, — 
against  New  Orleans,  seeking  sale  of 
land  which  that  city  held  as  trustee  to 
secure  all  such  warrants.  See  Peake  v. 
New  Orleans  (1891)  139  U.  S.  342,  35 
L.  ed.  131, 11  Sup.  Ct.  Rep.  541.  Neither 
the  appellee  nor  any  of  its  predecessors 
in  interest  was  party  to  the  proceeding. 
By  direction  of  the  court  a  duly  ap- 
pointed receiver  sold  the  land — ^January 
16,  1892— to  Dr.  Gaudet,  who  shortly 
thereafter  transferred  it  to  appellant, 
a  Louisiana  corporation,  which  took  im- 
mediate possession. 

Setting  up  superior  title  to  some  of 
the  land  under  patent  from  the  state, 
iasued-  June  3,  1874,  appellee,  also  a 
Louisiana  corporation,  brought  suit 
•6  li.  ed. 


against  appellant  in  the  state  eourt^ 
December  8,  1909,  and  obtained  a  favor- 
able judgment,  afterwards  affirmed  by 
the  supreme  court.  Leader  Realty  Co. 
V.  New  Orleans  Land  Co.  142  La.  169,  76 
So.  599.  Thereupon,  appellant  began 
this  proceeding  to  restrain  enforcement 
of  the  judgment  of  the  state  court,  or  in- 
terference with  its  possession,  and  al- 
leged that  the  district  court's  jurisdic- 
tion was  invoked  solely  in  aid  of  the 
decree  for  sale  in  Peake  v.  New  Orleans. 
No  diversity  of  citizenship  existed,  and 
deeming  the  bill  not  ancillary,  but  orig- 
inal, the  court  below  dismissed  it  for 
want  of  jurisdiction. 

''The  rule  is  well  settled  that  a  sale 
of  real  estate  under  judicial  proceedings 
concludes  no  one  who  is  not  in  some  form 
a  party  to  such  proceedings."  Pitts- 
burgh, C.  C.  &  St.  L.  R.  Co.  V.  Long 
Island  Loan  &  T.  Co.  172  U.  S.  493,  515, 
43  L.  ed.  528,  535,  19  Sup.  Ct.  Rep.  238. 
Clearly,  Peake  v.  New  Orleans  (1891) 
was  not  a  proceeding  in  rem  to  which 
all  persons  having  an  interest  in  the. land 
[268]  were  deemed  parties,  with  the 
right  to  intervene.  Its  only  purpose  was 
to  secure  sale  and  transfer  of  such  right 
and  title  as  the  city  held.  Rights  of  tMrd 
parties  were  not  subject  to  adjudication 
therein.  High,  Receivers,  4th  ed.  §  199a. 
The  subsequent  action  by  the  state  court 
did  not  interfere  with  anything  done  by 
the  Federal  court, — ^Dupasseur  v.  Roch- 
ereau,  21  Wall.  130,  136,  137,  22  L.  ed. 
588,  591,  592,— and  the  relief  now  sought 
by  appellant  is  not  necessary  to  protect 
or  render  effectual  any  former  decree. 
Julian  V.  Central  Trust  Co.  193  U.  S.  93, 
48  K  ed.  629,  24  Sup.  Ct.  Rep.  399,  and 
similar  cases  are  not  pertinent.  Their 
purpose  was  to  protect  or  enforce  some 
right  theretofore  duly  adjudicated,  while 
here  the  defendant's  claim  in  no  way 
conflicts  with  any  right  arising  under  the 
former  adjudication,  and  nothing  is  re- 
quired in  order  to  render  that  effectnaL 

The  decree  below  is  affirmed. 


EDWARD  RUTLEDGE  TIMBER  OOM- 
PANY  and  Northern  Pacific  Railway 
Company,  Appts., 

V. 

ALRA  G.  FARRELL. 
(See  S.  C.  Reporter's  ed.  268-270.) 

• 

Public  lands  —  railroad  land  grants  — 
indemnity   selections   —  certainty  of 
designation. 
1.  The  designation  hj  section  number, 


269,  270 


SUPREME  COURT  OF  THE  UNITED  STATES. 


Oor. 


township,  and  range,  of  a  section  of  irn- 
surveyed  public  land  selected  by  a  railway 
company  under  the  Act  of  March  2,  1899, 
in  lieu  of  land  to  be  relinquished  to  the 
United  States,  describes  the  land  with 
reasonable  certainty,  although  it  is  7 ^  miles 
from  any  known  survey,  if  it  may  readily 
be  located  from  such  survey. 
[For  otber  cases,  see  Public  Lands,  I.  c,  2, 
in  Digest  Sup.  Ct.  1908.] 

Public  lands  —  railroad  land  grants  — 
indemnity  selections  —  lands  reserved 
or  withdrawn. 

2.  The  mere  filing  by  the  state  of 
Idaho,  under  the  Act  of  August  18,  1894, 
of  an  application  for  a  survey,  did  not  so 
far  withdraw  the  lands  from  the  public 
domain  as  to  make  ineffective  a  selection 
by  a  railway  company  under  the  Act  of 
March  2,  1899,  in  lieu  of  lands  relinquished 
to  the  United  States, — especially  where,  if 
valid  for  any  purpose,  the  application 
merely  gave  an  option  to  select  which  was 
never  exerted. 

[For  other  cases,  see  Public  Lands,  L  c,  2, 
d.  in  Digest  Sup.  Ct  1908.] 

[No.  172.] 

Argued  January  21,  1021.  Decided  February 

28,  1921. 

APPEAL  from  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth 
Circuit  to  review  a  decree  which  re- 
versed a  decree  of  the  District  Court  for 
the  District  of  Idaho,  dismissing  the  bill 
in  a  suit  to  establish  a  trust  in  public 
lands.  Reversed  and  decree  of  the  Dis- 
trict Court  affirmed. 

See  same  case  below,  169  C.  C.  A.  229^ 
258  Fed.  161. 

The  facts  are  stated  in  the  opinion. 

Mr.  Stiles  W.  Burr  argued  the  cause, 
and,  with  Messrs.  Charles  Donnelly  and 
Charles  W.  Bunn,  filed  a  brief  for  ap- 
pellants. 

Mr.  8.  M.  Stockslager  argued  the 
eause,  and,  with  Mr.  E.  0.  Conner,  filed 
a  brief  for  appellee. 

Mr.  Justice  McResrnolds  delivered  the 
opinion  of  the  court: 

Claiming  equitable  title  thereto  under 
the  Homestead  Laws,  appellee's  pred- 
ecessor, Delany,  instituted  this  proceed- 
ing in  the  United  States  district  court 

Note. — As  to  land  grants  to  railroads 
— see  note  to  Kansas  P.  R.  Co.  v.  Atchi- 
son, T.  &  S.  F.  R.  Co.  28  L.  ed.  U.  S.  794. 
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for  Idaho  to  compel  the  appellants  to 
hold  certain  lands,  patented  to  the  rail* 
way  company,  as  trustee  for  him.  The 
insistence  is  that  patent  should  not  have 
issued  to  the  company,  notwithstanding 
the  attempt  to  make  selection  under  the 
Act  of  March  2, 1899  (chap.  377,  30  Stat, 
at  L.  993,  Comp.  Stat.  §  5223,  8  Fed. 
Stat.  Anno.  2d  ed.  p.  983),  prior  to  ini- 
tiation of  any  homestead  right  in  the 
land,  because  (1)  it  was  then  unsurveyed 
and  not  designated  with  reasonable  cer- 
tainty, and  (2)  it  was  within  a  district 
survey  of  which  had  been  applied  for  by 
the  state  of  Idaho  under  Act  of  August 
18,  1894  (chap.  301,  28  Stat,  at  L.  372, 
394,  Comp.  Stat.  §  4876,  8  Fed.  Stat. 
Anno.  2d  ed.  p.  779). 

The  district  court  decided  both  points 
in  favor  of  appellants  and  dismissed  the 
bill;  the  circuit  court  of  appeals  held 
against  them  on  the  first,  but  did  not 
consider  the  second  point.  169  C.  C.  A. 
229,  258  Fed.  161. 

The  facts  pertinent  to  the  first  point 
are  substantially  the  same  as  those  pre- 
sented by  the  record  in  West  v.  Edward 
Rutledge  Timber  Co.  244  U.  S.  90,  61 
L.  ed.  1010,  37  Sup.  Ct.  Rep.  587,  except 
that  here  the  land  [270]  was  7i  miles 
from  any  known  survey,  while  there  the 
distance  was  3i  miles.  The  Land  Depart- 
ment found  the  description  sufficient  for 
reasonable  certainty,  and  we  see  no  ad- 
equate ground  for  disregarding  that  con- 
clusion. 

As  the  district  designated  by  Idaho 
for  survey  contained  very  much  more 
land  than  the  state  was  entitled  to  select, 
the  Land  Department  refused  to  consider 
the  application.  No  appeal  was  taken. 
Upon  an  analysis  of  pertinent  statutes, 
opinions  of  the  Land  Department  and  of 
this  court,  the  district  court  held  that 
the  mere  filing  of '  application  for  survey 
did  not  so  far  withdraw  the  land  from 
the  public  domain  as  to  make  the  rail- 
way's selection  wholly  ineffective;  and 
further,  that  if  valid  for  any  purpose, 
the  application  merely  gave  an  option 
to  select,  never  exercised  in  respect  of 
the  land  now  in  dispute.  We  agree  with 
the  conclusion  reached;  and,  in  view  of 
the  careful  supporting  opinion,  farther 
discussion  seems  unnecessary. 

The  decree  of  the  Circuit  Court  of 
Appeals  must  be  reversed,  and  the  de- 
cree of  the  District  Court  affirmed. 

S56  V.  8. 
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MAGUIRB  Y.  REARDON. 


[S71]   MICHAEL  MAGUIRE  and  C.  a 
Kaguire,  Plffs.  in  Err^ 

V. 

TIMOTHY  A.  REARDON  et  al.,  as  Com- 
miMioners,  CJonstituting  the  Board  of 
Public  Works  of  the  City  and  County  of 
Ban  Francisco,  et  al. 

(See  S.  C.  Reporter's  ed.  271-273.) 

Ctonatltntlonal  law  —  due  process  of 
law  —  dcstmctlon  of  wooden  bnild- 
ingB  within  Are  limits. 

1.  The   demolition   and   removal   of   a 
wooden    building    which    the    state    courts 


find  to  have  been  erected  in  a  municipalitv 
within  the  fire  limits  theretofore  prescribed, 
contrary  to  valid  local  regulations  duly 
enacted  under  the  municipal  charter,  may 
be  ordered  by  the  municipality  without 
violation  of  the  Federal  Constitution. 
[For  other  cases,  see  Constitutional  Law.  IV. 
b,  4,  In  Digest  Bup.  Ct.  1908.] 

Courts  —  rales  of  decision  —  oonstrac- 
tion  of  municipal  charter  and  ordi- 
nances. 

2.  The  meaning  and  effect  of  a  munici- 
pal charter  and  ordinances  thereunder  are 
questions  of  local  law,  the  determination  of 
which  by  the  state  courts  the  Federal  8u- 


Note. — As  to  what  eonstitutes  due 
process  of  law,  generally — see  notes  to 
People' v.  O'Brien,  2  L.RA.  255;  Kuntz 
V.  Sumption,  2  L.R.A.  655;  Re  Gannon, 
5  L.R.A.  359;  Ulman  v.  Baltimore,  11 
L.R.A.  224;  Oilman  v.  Tucker,  13  L.R.A. 
304;  Pearson  v.  Tewdall,  24  L.  ed.  U.  8. 
436,  and  Wilson  v.  North  Carolina,  42 
L.  ed.  U.  S.  865. 

On  validity  of  r^nlations  for  fire  pro- 
tection other  than  building  r^pilations — 
see  note  to  State  v.  Wittles,  41  L.R.A. 
(N.S.)  456. 

On  liability  for  damages  for  destrue- 
tion  of  building  to  prevent  spread  of  fire 
— see  note  to  BowdLtch  v.  Boston,  25  L. 
•d.  U.  S.  980. 

Pdiwer  of  municipality  to  destroy  wood- 
en building  wit^  fire  limits. 

The  power  of  a  municipality  to  destroy 
a   wooden  building  erected  in  violation 
of   an  ordinance  establishing  fire  limits 
seems  to  be  well  established.    Maquirb  v. 
Heardon,  supra;  McEabbin  y.  Ft.  Smith, 
35     Ark.    352;     Miller    v.    Valparaiso, 
10  Ind.  App.  22,  37  N.  E.  418;  Baum- 
C^artner  v.  Hasty,  100  Ind.  575,  50  Am. 
Rep.  830 ;  Lemmon  v.  Outhrie  Center,  113 
Iowa,  36,  86  Am.  St.  Rep.  361,  84  N.  W. 
986 ;  Monroe  v.  Hofihnan,  29  La.  Ann.  651, 
29  Am.  Rep.  345;  Micks  v.  Mason,  145 
Mich.  212,  11  L.R.A.(N.S.)  653,  108  N. 
W.  707,^9  Ann.  Gas.  291;  Eichenlaub  v. 
St.  Joseph,  113  Mo.  395,  18  L.R.A.  590, 
21   S.  W.  8;  Oriffin  v.  Oloversville,  67 
App.  Div.  403,  73  N.  Y.  Supp.  684;  El- 
wood  V.  Mani,  16  Pa.  Co.  Ct.  474;  Fields 
V.  Stokley,  99  Pa.  306,  44  Am.  Rep.  109 ; 
Klinger  v,  Bickel,  117  Pa.  326,  11  Atl. 
565;  Baxter  v.  Seattle,  3  Wash.  352,  28 
Pac.  537;  Davison  v.  Walla  Walla,  52 
Wash.  453,  21  L.R.A.(N.S.)  454, 132  Am. 
St.  Rep.  983,  100  Pac.  981. 

The  authorities  running  back,  as  they 
do,  into  the  early  years  of  the  common 
law,  and  extending  in  an  unbroken  line 
to  the  present  time,  prove  that  not  only 
may  a  governmental  corporation  Hbate 
65  Ij.  ed. 


a  nuisance  by  the  destruction  of  the  thing 
constituting  it,  but  so  also  may  a  private 
individual.  It  is  therefore  not  the  dele- 
gation of  a  new  or  extraordinary  power 
to  authorize  municipal  corporations  to 
abate  a  nuisance  by  removing  or  destroy- 
ing the  thing  which  creates  it.  A  man  has 
no  right  to  build  a  wooden  house  in  a 
place  prohibited  by  law,  and  thus  en- 
danger the  safety  of  the  person  or  prop« 
erty  of  others.  He  has  neither  a  legal 
nor  a  moral  right  to  do  an  illegal  act  on 
his  own  premises  which  puts  in  jeopardy 
the  person  or  property  of  another.  There 
can  be  no  acquisition  of  a  right  by  the 
performance  of  an  illegal  act.  In  remov- 
ing a  building  erected  in  violation  of  law, 
and  in  a  situation  where  it  imperils  per- 
son or  property,  no  private  right  is  in- 
vaded, because  none  could  grow  out  of 
the  illegal  act.  Baumgartner  v.  Hasty, 
100  Ind.  575,  50  Am.  Rep.  830. 

The  erection  and  maintenance  of  a 
wooden  building  in  violation  of  an  ordi- 
nance establishing  fire  limits  is  a  nui- 
sance per  se.  Miller  v.  Valparaiso,  10 
Ind.  App.  22,  37  N.  E.  418 ;  Baumgartner 
V.  Hasty,  supra. 

The  right  to  tear  down  or  remove  the 
prohibited  building  is  analogous  to  the 
right  which  every  individual  has  to  abate 
a  nuisance.  Eichenlaub  v.  St.  Joseph, 
113  Mo.  395,  18  L.R.A.  590,  21  S.  W.  8. 

This  is  upon  the  maxim  that  ''private 
mischief  is  to  be  endured  rather  than  a 
public  inconvenience."  Miller  v.  Val- 
paraiso, supra. 

Municipal  corporations,,  pursuant  to 
the  powers  conferred  upon  them,  may  re- 
move or  compel  the  removal  of  wooden 
buildings  erected  in  violation  of  a  valid 
ordinance;  not  necessarily  because  the 
building  thus  erected  is  a  nuisance,  but 
because  its  erection  is  a  violation  of  the 
ordinance  and  in  defiance  of  the  hiw. 
First  Nat.  Bank  v.  Sarlls,  129  Ind.  201, 
13  L.R.A.  481,  28  Am.  St.  Rep.  185,  28 
N.  E.  434. 

The  removal  of  a  building  erected  in 
40 
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preme  Court  commonly  accepts  as  conclu- 
sive. 

[For  other  cases,   see  Courts,   VI t.  c   8*   In 
Digest  8ap.  Ct  1908.] 

[No.  202.] 

Argued  and  submitted  January  28,   1921. 
Decided  February  28,  1921. 

IN  ERROR  to  the  District  Court  of  Ap- 
peal of  the  State  of  California  in  and 


for  the  First  Appellate  District,  Division 
One,  to  review  a  decree  which  affirmed 
a  decree  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  in 
that  state,  in  favor  of  defendants  in  a 
suit  to  enjoin  the  destruction  and  re- 
moval of  a  wooden  building  within  the 
fire  limits.    Affirmed. 

See  same  case  below,  41  Cal.  App.  596, 
183  Pac.  303. 

The  facts  are  stated  in  the  opinion. 


defiance  of  law  in  a  place  where  it  en- 
dangered surrounding  buildings  is  the 
exercise  of  a  police  power,  and  not  the 
forfeiture  of  property.  Baumgartner  v. 
Hasty,  supra. 

It  is  merely  the  enforeement  of  the  law 
against  those  who  defy  the  law.  Klingler 
V.  Bickel,  117  Pa.  326, 11  Atl.  556. 

If  by  the  terms  of  a  city  ordinance  the 
city  is  empowered  to  inflict  a  fine  upon  a 
person  erecting  wooden  buildings  within 
the  limits  of  the  city,  contrary  to  the 
terms  of  the  ordinance,  such  power  is  not 
the  only  one  which  the  city  has,  and  it  is 
lawful  for  it  to  remove  such  buildings  in 
order  to  protect  the  public  from  the 
hazardous  consequences  of  a  continuance 
of  such  combustible  matter  in  a  dangerous 
position.  Wadleigh  v.  Oilman,  12  Me. 
403,  28  Am.  Dec.  188. 

An  ordinance  making  wooden  buildings 
erected  within  the  fire  limits  nuisances, 
and  enacting  that  they  may  be  pulled 
do¥ni  and  abated  as  such,  is  within  the 
terms  of  a  charter  prohibiting  the  erec- 
tion of  such  buildings  within  the  defined 
limits.  Baxter  v.  Seattle,  3  Wash.  352, 
28  Pac.  537. 

So,  too,  under  a  city  charter  giving  the 
mayor  and  conmion  council  ''power  to 
abate  nuisances,  public  or  private,  and 
to  pass  all  ordinances  they  might  deem 
necessary  for  preserving  the  health,  peace, 
good  order  and  good  government  of  the 
city,  and  to  enforce  all  ordiioances  by 
them  adopted  not  inconsistent  with  the 
laws  of  this  state,"  an  ordinance  forbid- 
ding the  erection  of  wooden  or  frame 
buildings  on  certain  streets,  and  giving 
power  to  the  marshal  to  remove  the  same, 
is  valid  and  within  the  provisions  of  the 
charter.  Ford  v.  Thralkill,  84  Ga.  169, 
10  S.  E.  600. 

And  a  municipal  corporation  has  power 
to  require  the  removal  of  a  wooden  build- 
ing located  within  its  fire  limits  when  it 
is  damaged  by  fire  to  the  extent  of  30  per 
cent  of  its  value,  under  charter  authority 
to  make  regulations  for  the  prevention  of 
accident  by  fire,  and  to  prohibit  the  erec- 
tion within  certain  designated  limits  of 
building*  whose  outer  walls  are  not  con- 


structed of  brick,  stone,  or  iron.  Davison 
V.  WaUa  Walla,  52  Wash.  453,  21  L.R.A. 
(N.S.)  454,  132  Am.  St.  Rep.  983,  100 
Pac.  981. 

But  where  the  charter  authorizes  the 
city  to  ordain  and  establish  such  acts, 
laws,  regulations,  and  ordinances  not  in- 
consistent with  the  Constitution  or  laws 
of  the  state  as  shall  be  needful  for  the 
government,  order,  and  welfare  of  such 
body,  an  ordinance  of  a  city  establishing 
fire  limits,  and  declaring  wooden  build- 
ings erected  within  such  limits  to  be  nui- 
sances, is  invalid,  no  express  power  being 
conferred  by  either  the  charter  or  by  stat- 
ute to  establish  such  limits  and  to  declare 
such  buildings  nuisances,  the  clause  in  the 
charter  not  conferring  power  upon  the 
city  to  abate  and  remove  nuisances.  Pye 
V.  Peterson,  45  Tex.  312,  23  Am.  Rep. 
608. 

Statutory  provisions  g^iving  municipal 
corporations  power  to  prescribe  fire  lim- 
its and  direct  the  removal  of  buildings 
therein  which  may  be  damaged  to  a  cer- 
tain extent  should  receive  a  strict  con- 
struction in  favor  of  the  owners  of  such 
buildings.  Russell  v.  Fargo,  28  N.  D. 
300, 148  N.  W.  610. 

A  city  has  power  to  provide  by  ordi- 
nance for  the  removal  of  frame  buildings 
within  the  6re  limits,  which,  because  of 
their  dilapidated  condition,  are  a  fire 
hazard  and  a  nuisance.  Defferari  v.  Gal- 
veston, —  Tex.  Civ.  App.  — ,  208  S.  W. 
188. 

But  where,  as  to  buildings  already 
erected  within  fire  limits,  there  is  gpranted 
power,  when  such  buildings  shall  have 
experienced  damage  or  decay  to  a  certain 
extent,  to  direct  that  they  shall  be  torn 
down  and  removed,  the  owners  of  the 
buildings  must  be  given  the  first  opportu- 
nity to  remove  them.  Louisville  v.  Webs- 
ter, 108  111.  414.  The  court  distingnisM 
between  the  power  to  tear  down  a  buiM- 
ing  and  to  cause  a  building  to  be  torn 
down  and  removed,  stating  that  the  power 
to  direct  implies  that  some  person  is  to 
be  directed  to  do  this,  and  that  the  penoB 
eontemplated  was,  in  its  opinioui  the  owb* 

er  of  the  building. 
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Mr.  J.  F.  Bilej  submitted  the  cause 
for  plaintiffs  in  error: 

The  charter  provision  is  not  self -execut- 
ing. 

Boca  ft  L.  R.  Co.  v.  Sierra  Valleys  R. 
Co.  2  Cal.  App.  546,  84  Pac.  298 ;  French 
V.  Teschemaker,  24  Cal.  518;  McHenry 
V.  Downer,  116  Cal.  20,  45  L.R.A.  737,  47 
Pac.  779 ;  Older  v.  Superior  Ct.  157  Cal. 
770,  109  Pac.  478;  Spinney  v.  Griffith, 
98  Cal.  149,  32  Pac.  974;  Ex  parte  Wall, 
48  Cal.  279,  17  Am.  Rep.  425. 

Fire  limits  ordinances  must  be  strictly 
construed. 


Montgomery  v.  Louisville  ft  N.  R.  Co. 
84  Ala.  127,  4  So.  626;  2  Dill.  Mun.  Corp. 
5th  ed.  1106;  Morton  v.  Wessinger,  58 
Or.  80,  113  Pac.  7. 

The  ordinances  are  discriminatory. 

Ex  parte  Bohen,  115  Cal.  372,  36 
L.R.A.  618,  47  Pac.  55 ;  Connolly  v.  Union 
Sewer  Pipe  Co.  184  U.  S.  540,  46  L.  ed. 
679,  22  Sup.  Ct.  Rep.  431;  Dobbins  v. 
Los  Angeles,  195  U.  S.  223,  49  L.  ed:  169, 
25  Sup.  Ct.  Rep.  18;  Hayes  v.  Missouri, 
120  U.  S.  68,  30  L.  ed.  578,  7  Sup.  Ct. 
Rep.  350;  Hudson  v.  Thorne,  7  Paige, 
261;  Lakeview  v.  Tate,  130  111.  247,  6 


The  notice  required  by  an  ordinance 
establishing  6re  limits,  to  authorize  the 
removal  of  a  building  in  a  summary  way, 
is  not  for  the  exclusive  benefit  of  the 
owners  of  the  property,  but  is  a  condition 
precedent,  to  be  strictly  performed  by  the 
city  before  it  or  any  of  its  officers  are 
authorized  to  meddle  with  the  property. 
Ward  V.  Murphysboro,  77  111.  App.  549. 

Buildings  erected  in  violation  pt  an 
ordinance  6xing  fire  limits  may  be  re- 
moved summarily  and  without  judicial 
proceedings.  McKibbin  v.  Ft.  Smith,  35 
Ark.  352;  Hine  v.  New  Haven,  40  Conn. 
478;  King  v.  Davenport,  98  111.  305,  38 
Am.  Rep.  89;  Miller  v.  Valparaiso,  10 
Ind.  App.  22,  37  N.  E.  418;  Baumgartner 
V.  Hasty,  100  Ind.  575,  50  Am.  Rep.  830 ; 
Lemmon  v.  Guthrie,  113  Iowa,  36,  86  Am. 
St.  Rep.  361,  84  N.  W.  986;  Micks  v. 
Mason,  145  Mich.  212,  11  L.R.A. (N.S.) 
653,  108  N.  W.  707,  9  Ann.  Cas.  291; 
Eichenlaub  v.  St.  Joseph,  113  Mo.  395, 
18  L.R.A.  590,  21  S.  W.  8;  Davison  v. 
Walla  Walla,  52  Wash.  453,  21  L.R.A. 
(N.S.)  454,  132  Am.  St.  Rep.  983,  100 
Pac.  981. 

There  is  no  more  frequent  or  admittedly 
proper  exercise  of  the  police  power  than 
that  of  the  prohibition  of  the  erection  of 
buildings  and  combustible  materials  in 
the  populous  part  of  a  town;  and  the 
only  means  of  making  such  prohibition 
effectual  is  by  summary  abatement.  Every 
moment's  delay  in  the  removal  of  the 
nuisance  is  a  constant  exposure  to  dan- 
ger. Before  any  judicial  inquiry  and 
hearing  could  be  had  in  the  matter,  the 
whole  evil  sought  to  be  guarded  against 
might  be  produced.  King  v.  Davenport, 
98  111.  305,  38  Am.  Rep.  89. 

Police  powers  of  this  character  are  of 
a  high  order,  and  when  a  case  arises 
should  be  speedily  exercised.  Delays  in- 
cident to  the  ordinary  processes  of  law 
would  seriously  impair  their  efficiency 
and  could  not  be  tolerated.  Eichenlaub 
v.  St.  Joseph,  113  Mo.  395,  18  L.R.A. 
690,  21  S.  W.  8. 
•6  Ii.  ed. 


If  public  authorities  were  compelled  to 
give  notice  and  await  the  action  of  courts 
or  other  bodies,  the  delay  might  result  in 
public  calamity.  The  right  of  self-pres- 
ervation is  one  of  the  first  laws  of  nature, 
and  applies  to  organized  societies  as  well 
as  to  individuals.  Miller  v.  Valparaiso, 
10  Ind.  App.  22,  37  N.  E.  418. 

A  municipal  corporation  having  stat* 
utory  authority  to  fix  fire  limits  and  direct 
the  manner  of  constructing  buildings 
within  such  limits  in  respect  to  protection 
against  fire  may,  by  ordinance,  provide 
for  the  summary  abatement  of  buildings 
erected  within  the  fire  limits  which  do  not 
meet  the  requirements  of  the  ordinance 
as  to  fireproof  construction.  Micks  v. 
Mason,  145  Mich.  212,  11  L.R.A.(N.S.) 
653,  108  N.  W.  707,  9  Ann.  Cas.  291. 

So,  too,  under  an  ordinance  making  it 
the  duty  of  a  chief  of  police  to  remove 
any  wooden  building  erected  in  violation 
of  an  ordinance  establishing  fire  limits,  a 
building  so  erected  may  be  ordered  re- 
moved without  any  prosecution  or  judicial 
proceedings  of  any  kind  against  the  own- 
er of  the  building.  McKibbin  v.  Ft. 
Smith,  35  Ark.  352. 

An  ordinance  passed  pursuant  to  the 
powers  of  a  charter  establishing  a  fire 
district,  defining  the  limits  thereof,  and 
prohibiting  the  erection,  enlargement,  or 
elevation  of  any  wooden  building  of  any 
kind  within  such  district,  authorizing  the 
removal  thereof,  and  declaring  the  same 
a  common  nuisance,  abatable  by  any  per- 
son or  the  mayor  or  the  chief  engineer  of 
the  fire  department,  or  the  fire  marshal 
of  a  city,  with  the  advice  of  the  mayor, 
after  giving  reasonable  notice,  is  rea- 
sonable and  valid,  and  the  court  will  re- 
fuse to  g^ant  an  injunction  staying  the 
abatement  of  such  nuisance.  .Hine  v. 
New  Haven,  40  Conn.  478. 

In  Aronheimer  v.  Stokley,  11  Phila. 
283,  the  court  refused  to  restrain  the  ac- 
tion of  the  mayor  in  tearing  down  the 
plaintiff's   shed   and   wooden   buildings. 
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Ii.RjL  268^  22  N.  E.  791;  Plymouth  v. 
Sdiultheis,  135  Ind.  339,  35  N.  E.  12; 
Reagan  v.  Farmers'  Loan  &  T.  Co.  154 
U*.  S.  390,  38  L.  ed.  1014,  4  Inters.  Com. 
Rep.  560,  14  Sup.  Ct.  Rep.  1047;  Rich* 
mond  V.  Dudley,  129  Ind.  112,  13  L.R.A. 
587,  28  Am.  St.  Rep.  180,  28  N.  £.  312 ; 
South  Si  North  Ala.  R.  Co.  v.  Railroad 
Commission,  171  Fed.  225;  Standard 
Computing  Scale  Co.  v.  Farrell,  242  Fed. 
87;.  State  v.  Deffes,  45  La.  Ann.  658,  12 
So.  841;  State  v.  Duharry,  44  La.  Ann. 
1117,  11  So.  718;  State  v.  Tenant,  110 
N.  C.  609,  15  L.R.A.  423,  28  Am.  St. 
Rep.  715,  14  S.  E.  387;  Tugman  v.  Chi- 
cago, 78  111.  405;  Yick  Wo  v.  Hopkins, 
118  U.  S.  356,  30  L.  ed.  220,  6  Sup.  Ct. 
Rep.  1064. 

The  ordinance  under  which  the  hoard 
of  public  works  acted  takes  vested  rights 
without  due  process  of  law  and  without 
compensation. 

Detroit  v.  Detroit  &  H.  PI.  Road  Co. 
43  Mich.  140,  5  N.  W.  275;  Dobbins  v. 
Los  Angeles,  195  U.  S.  223,  49  L.  ed. 
169,  25  Sup.  Ct.  Rep.  18;  Morton  v.  Wes- 
singer,  58  Or.  80,  113  Pac.  7;  Mulligan 
V.  Smith,  59  Cal.  230;  Thompson  v.  San 
Francisco  Super.  Ct.  119  Cal.  543,  51 
Pac.  863;  Re  Yick  Wo,  68  Cal.  294,  58 
Am.  Rep.  12,  9  Pac.  139. 

The  ordinances  impair  obligations  of 
contracts. 

Buffalo  V.  Chadeayne,  134  N.  Y.  163, 
31  N.  E.  443;  Denver  v.  Mullen,  7  Colo. 
345,  3  Pac.  693;  Detroit  v.  Detroit  &  H. 


PL  Road  Co.  43  Mich.  140,  5  N.  W.  275; 
Hutton  V.  Camden,  39  N.  J.  L.  122,  23 
Am.  Rep.  203;  Jackson  v.  Miller,  69  N. 
J.  Eq.  182,  60  Atl.  1019 ;  Morton  v.  Wes- 
singer,  59  Or.  80,  113  Pac.  7;  Northern 
P.  R.  Co.  V.  Spokane,  52  Fed.  428;  Re 
Yick  Wo,  68  Cal.  294,  58  Am.  Rep.  12, 
9  Pac.  139. 

The  ordinance  is  retroactive. 

24  Am.  &  Eng.  Enc.  Law,  877;  Brown 
V.  Hunn,  27  Conn.  332,  71  Am.  Dec.  71; 
Buffalo  V.  Chadeayne,  134  N.  Y.  163,  31 
N.  E.  -443 ;  Cleveland  v.  Lenze,  27  Ohio 
St.  385;  Dobbins  v.  Los  Angeles,  195  U. 
S.  223,  49  L.  ed.  169,  25  Sup.  Ct.  Rep. 
18;  Freund,  Pol.  Power,  §§  538,  685; 
Watertown  v.  Sawyer,  109  Mass.  320; 
Jackson  v.  Miller,  60  N.  J.  Eq.  182,  60 
Atl.  1019;  Morton  v.  Wessinger,  58  Or. 
80,  113  Pac.  7;  Wayman  Invest.  Co.  v. 
Wessinger,  13  Cal.  App.  108,  108  Pac. 
1022;  Re  Yick  Wo,  68  Cal.  294,  58  Am. 
Rep.  12,  9  Pac.  139. 

The  ordinance  is  unreasonable. 

Freund,  Pol.  Power,  §  63;  Jackson  v. 
MiUer,  69  N.  J.  Eq.  182,  60  Atl.  1019; 
Karaseck  v.  Peier,  22  Wash.  419,  50 
L.R.A.  345,  61  Pac.  33;  Insurance  Co.  v. 
Luce,  11  Ohio  C.  C.  476 ;  Plessy  v.  Fergu- 
son, 163  U.  S.  537,  41  L.  ed.  256, 16  Sup. 
Ct.  Rep.  1138. 

Defendants  are  estopped  from  destroy- 
ing or  removing  the  building  by  their  acts 
in  permitting  the  expenditure  of  large 
sums  of  money,  in  granting  the  permit,  in 
lev3ring  and  collecting  taxes  on  the  build- 


erected  contrary  to  the  provisions  of  the 
city  ordinance,  although  there  was  no 
statute  or  ordinance  clothing  the  mayor 
with  power  to  summarily  adjudge  such 
buildings  nuisances,  and  to  proceed  to 
abate  them  by  tearing  them  down. 

But  where  the  resolution  of  a  common 
council  requiring  its  officers  to  prevent 
erection  of  wooden  buildings  within  the 
fire  limits  gives  no  color  of  authority  to 
deiiroy  buildings  for  the  construction  of 
which  a  permit  was  obtained  from  the 
eooncil,  tiie  city  is  without  authority 
summarily  to  destrov  a  building  erected 
after  the  passing  or  the  resolution,  but 
before  the  enactment  of  any  ordinance 
covering  the  subject,  under  an  agreement 
with  the  council  that  the  building  should 
not  be  maintained  longer  than  nine 
months,  and  that  it  should  be  removed  at 
any  time  upon  ten  days'  notice  that  the 
city  government  required  it.  Northern  P. 
R.  Co.  v.  Spokane,  52  Fed.  428. 

Municipai  ordinances  establishing  fire 
limits  cannot  be  retroactive  and  require 
the  removal  of  existing  buildings  therein. 
Wadleigh  v.  Oilman,  12  Me.  403,  28  Am. 
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Dec.  188;  Allison  v.  Richmond,  51  Mo. 
App.  133;  Buffalo  v.  Chadeayne,  134  N. 
Y.  163,  31  N.  E.  443 ;  Morton  v.  Wessing- 
er, 58  Or.  80,  113  Pac.  7;  Klingler  v. 
Bickel,  117  Pa.  326,  11  Atl.  555. 

When  the  law  gives  city  officials  the 
power  to  remove  a  building  erected  with- 
in fire  limits,  in  violation  of  the  statute 
or  ordinance,  the  power  to  compel  the 
removal  of  the  building  arises  solely  from 
the  fact  that  its  erection  was  in  violation 
of  the  ordinance,  and  not  because  it  is  a 
nuisance,  and  the  power  to  abate  nui- 
sances does  not  warrant  destruction  of 
valuable  property  which  was  lawfully 
erected,  or  anything  which  was  erected 
by  lawful  authority,  and  the  power  to  do 
so,  when  given  by  the  legislature,  is  hdid 
to  be  inoperative  and  void,  unless  the 
thing  is  in  fact  a  nuisance,  or  was  ereated 
or  erected  after  the  passage  of  the  ordi- 
nance, and  in  defiance  of  it.  This  is  a 
distinction  between  the  rights  of  a  city 
regarding  buildings  erected  before  the 
fire  limits  were  established  and  those  sub- 
sequently built.  Russell  v.  Fargo,  28  N. 
D.  300,  148  N.  W.  610. 
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iBg  for  eleven  yean,  in  acquiescing  for 
deveu  years  in  the  maintenance  of  the 
building  before  attempting  its  removal  or 
demolition^  and  in  themselves  erecting, 
snbsequent  to  the  erection  of  the  building 
in  question,  buildings  of  like  construction 
in  the  same  district,  and  in  maintaining 
said  buildings  while  attempting  to  de- 
molish the  one  in  suit. 

Athens  v.  Georgia  R.  Co.  72  Ga.  800; 
Atlanta  v.  Gate  City  Gaslight  Co.  71  Ga. 
106;  Los  Angeles  v.  Cohn,  101  Cal.  373, 
35  Pac.  1002;  Los  Angeles  v.  Los  Angeles 
City  Water  Co.  124  Cal.  368,  57  Pac.  571; 
Chicago,  R.  I.  &  P.  R.  Co.  v.  Joliet,  79 
111.  25;  Dobbins  v.  Los  Angeles,  195  U. 
8.  223,  49  L.  ed.  169,  25  Sup.  Ct.  Rep. 
18;  Martel  v.  East  St.  Louis,  94  111.  67. 

Plaintiffs  have  clean  hands. 

Cooley,  Const.  Lim.  7th  ed.  p.  5;  Min- 
nesota Sugar  Co.  v.  Iverson,  91  Minn.  30, 
97  N.  W.  454;  Norton  v.  Shelby  County, 
118  U.  S.  425,  30  L.  ed.  178,  6  Sup.  Ct. 
Rep.  1121;  People  ex  rel.  Favington  v. 
Mensching,  187  N.  Y.  8,  10  L.R.A.(N.S.) 
625,  79  N.  E.  884,  10  Ann.  Cas.  101;  Re 
Rohrer,  10  L.R.A.  444,  43  Fed.  556. 

Mr.  Maurice  T.  Dooling,  Jr.,  argued 
the  cause,  and,  with  Mr.  George  Lull, 
filed  a  brief  for  defendants  in  error: 

The  state  court  has  settled  the  construc- 
tion of  the  ordinances  and  charter  provi- 
sion involved  herein.  This  court,  on  writ 
of  error  to  the  state  court,  will  not  re- 
view the  construction  of  state  laws  by  the 
state  court. 

Missouri  v.  Dockery,  101  U.  S.  165,  48 
L.  ed.  133,  24  Sup.  Ct.  Rep.  53;  Lom- 
bard V.  West  Chicasro  Park,  181  U.  S. 
33,  45  L.  ed.  731,  21  Sup.  Ct.  Rep.  507; 
Marshall  v.  Ladd,  131  U.  S.  Ixxxix, 
and  19  L.  ed.  153;  Harrison  v.  Myer,  92 
U.  S.  HI,  23  L.  ed.  606;  Martin  v.  West, 
222  U.  S.  191,  56  L.  ed.  159,  36  L.R.A. 
(N.S.)  592,  32  Sup.  Ct.  Rep.  42;  Smiley 
V.  Kansas,  196  U.  S.  447,  49  L.  ed.  546, 
25  Sup.  Ct.  Rep.  289;  The  Winnebago 
(Iroquois  Transp.  Co.  v.  De  Laney 
Forge  &  Iron  Co.)  205  U.  S.  354,  51  L. 
ad.  836,  27  Sup.  Ct.  Rep.  509 ;  Gatewood 
V.  North  Carolina,  203  U.  S.  531,  51  L. 
ed.  305,  27  Sup.  Ct.  Rep.  167;  Clement 
Nat  Bank  v.  Vermont,  231  U.  S.  120,  58 
L.  ed.  147,  34  Sup.  Ct.  Rep.  31;  Fischer 
▼.  St  Louis,  194  U.  S.  361,  48  L.  ed. 
1018,  24  Sup.  Ct.  Rep.  673;  Danciger  v. 
Cooley,  248  U.  S.  319,  63  Jx  ed.  266,  39 
Svp.  Ct  Rep.  119;  Price  v.  Illinois,  238 
U.  8.  446,  59  L.  ed.  1400,  35  Sup.  Ct. 
Bep.  892;  Morley  v.  Lake  Shore  &  M.  S. 
&  Co.  146  U.  S.  162,  36  L.  ed.  925,  13 

Sup.  Ct.  Rep.  54;  Osborne  v.  Florida, 
•S  li.  ed. 


164  U.  S.  650,  41  L.  ed.  586,  17  Sup.  Ct. 
Kep.  214. 

Statutes  must  be  given  effect,  if  pos- 
sible. 

2  Lewis's  Sutherland,  Stat.  Constr.  2d 
ed.  p.  927,  §  498;  Kaiser  Land  &  Fruit 
Co.  V.  Curry,  155  Cal.  638,  103  Pac.  341; 
Warren. County  v.  Nail,  78  Miss.  726,  29 
So.  755;  Black,  Interpretation  of  Laws, 
2d  ed.  p.  132;  Hilbum  v.  St.  Paul  M. 
&  M.  R.  Co.  23  Mont.  229,  58  Pac.  551, 
811;  State  ex  rel.  Kettle  River  Quarries 
Co.  v.  Duis,  17  N.  D.  319, 116  N.  W.  751; 
Slocum  V.  Neptune  Twp.  68  N.  J.  L.  595, 

53  Atl.  301 ;  Hettel  v.  First  Judicial  Dist 
Ct.  30  Nev.  382,  133  Am.  St.  Rep.  731, 
96  Pac.  1062;  State  ex  rel.  Kaufman  v. 
Martin,  31  Nev.  493,  103  Pac.  840;  The 
EmUy,  9  Wheat.  381,  6  L.  ed.  116. 

The  term  ''fire  limits''  has  come  to  have 
a  well-settled  meaning.  It  means  a  dis- 
trict within  which  the  erection  of  wooden 
buildings  is  prohibited. 

2  Dill.  Mun.  Corp.  5th  ed.  §  727,  pp. 
1103,  1104;  3  McQuillin,  Mun.  Corp.  § 
948,  p.  2061 ;  Freund,  Pol.  Power,  §§  33, 
141,  pp.  29,  131 ;  Micks  v.  Mason,  9  Ann. 
Cas.  292,  note;  13  Am.  &  Eng.  Enc.  Law, 
2d  ed.  396  et  seq. 

"Frame"  and  "wooden"  are  synony- 
mous when  applied  to  a  building. 

19  Cyc.  1450;  Olmstead  v.  People,  41 
Colo.  32,  91  Pac.  1113 ;  Ward  v.  Murphys- 
boro,  77  111.  App.  549. 

Every  presumption  is  indulged  in  fa- 
vor of  the  constitutionality  of  a  state 
law,  and  this  court  will  resolve  every 
doubt  in  favor  of  its  constitutionality. 

Holden  v.  Hardy,  169  U.  S.  366,  42 
L.  ed.  780,  18  Sup.  Ct  Rep.  383;  Welch 
V.  Swasey,  214  U.  S.  91,  53  L.  ed.  923, 
29  Sup.  Ct.  Rep.  567;  Laurel  Hill  Ceme- 
tery V.  San  Francisco,  216  U.  S.  358,  54 
L.  ed.  515,  30  Sup.  Ct  Rep.  301. 

The  ordinances  attcusked  are  not  shown 
to  be  unreasonably  discriminatory. 

Lindsley  v.  Natural  Carbonic  Gas  Co. 
220  U.  S,  61,  78,  79,  55  L.  ed.  369,  377, 
31  Sup.  Ct  Rep.  337,  Ann.  Cas.  1912C, 
160;  Canepa  v.  Birmingham,  92  Ala.  358, 
9  So.  180;  Kaufman  v.  Stein,  138  Ind. 
49,  46  Am.  St  Rep.  368,  37  N.  E.  333; 
Hubbard  v.  Medford,  20  Or.  315,  25  Pac. 
640;  Olympia  v.  Mann,  1  Wash.  389,  12 
L.R.A.  150,  25  Pac.  337;  Hine  v.  New 
Haven,  40  Conn.  478;  Salem  v.  Maynes, 
123  Mass.  372;  Alexander  v.  Greenville. 

54  Miss.  659;  Respnblica  v.  Duquet,  2 
Yeates,  493;  Baumgartner  v.  Hasty,  100 
Ind,  575,  50  Am.  Rep.  830;  Wadleigh  v. 
Giknan,  12  Me.  403,  28  Am.  Dec.  188; 
Eichenlaub  v.  St.  Joseph,  113  Mo.  395, 
18  L.R.A.  590,  21  8.  W.  8;  Laurel  Hill 
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Cemetery  y.  San  Francisco,  216  U.  S. 
356,  54  L.  ed.  515,  30  Sap.  Ct.  Rep.  301 ; 
Jacobson  v.  Massachusetts,  197  U.  S.  11, 
49  L.  ed.  643,  25  Sup.  Ct.  Rep.  358,  3 
Ann.  Cas.  765 ;  Otis  v.  Parker,  187  U.  S. 
606,  47  L.  ed.  323,  23  Sup.  Ct.  Rep.  ,168. 

The  state  is  not  bound  by  general  lan- 
guage in  a  statute. 

Dollar  Sav.  Bank  v.  United  States,  19 
Wall.  227,  22  L.  ed.  80;  United  States  v. 
Herron,  20  Wall.  251,  22  L.  ed.  275; 
United  States  v.  North  Carolina,  136  U. 
S.  211,  34  L.  ed.  336,  10  Sup.  Ct.  Rep. 
920;  Guarantee  Title  k  T.  Co.  v.  Title 
Guaranty  &  S.  Co.  224  U.  S.  151,  56  L. 
ed.  706,  32  Sup.  Ct.  Rep.  457;  Milwaukee 
V.  McGregor,  140  Wis.  35,  121  N.  W. 
642,  17  Ann,  Cas.  1002;  A.  L.  &  E.  F. 
Gobs  Co.  v.  Greenleaf,  98  Me.  436,  57 
Atl.  581;  State  ex  rel.  Cassidy  v.  Baker, 
135  La.  92,  64  So.  993;  Molineux  v.  State, 
109  Cal.  378,  50  Am.  St.  Rep.  49,  42 
Pac  34;  Mayrhofer  v.  Board  of  Educa- 
tion, 89  Cal.  no,  23  Am.  St.  Rep.  451, 
26  Pac.  646;  Savings  ft  L.  Soc.  v. 
San  Francisco,  131  Cal.  356,  63  Pac  665 ; 
Whittaker  v.  Tuolumne  County,  96  Cal. 
100,  30  Pac.  1016;  Berton  v.  All  Persons, 
176  Cal.  610, 170  Pac.  151. 

The  distinction  between  the  govern- 
mental and  proprietary  functions  of  a 
municipality  is  well  recognized.  Acting 
in  a  proprietory  capacity,  the  city  and 
county  of  San  Francisco  might  be  bound 
by  the  fire-limits  ordinances,  but  not  in 
ite  governmental  capacity. 

Vilas  V.  Manila,  220  U.  S.  345,  55  L. 
ed.  491,  31  Sup.  Ct.  Rep.  416;  South 
Carolina  v.  United  States,  199  U.  S.  437, 
60  L.  ed.  261,  26  Sup.  Ct.  Rep.  110,  4 
Ann.  Cas.  737 ;  New  Orleans  Gaslight  Co. 
V.  Drainage  Commission,  197  U.  S.  453, 
49  L.  ed.  831,  25  Sup.  Ct.  Rep.  471 ;  Los 
Angeles  v.  Los  Angeles  Gas  ft  E.  Corp. 
251  U.  S.  32,  64  L.  ed.  121,  40  Sup.  Ct. 
Rep.  76. 

Plaintiffs  in  error,  having  erected  a 
wooden  building  in  the  lire  limits,  in  vio- 
lation of  law,  can  have  no  vested  rights 
therein. 

Baumgartner  v.  Hasty,  iOO  Ind.  675, 
60  Am.  Rep.  830;  Brooklyn  v.  Furey,  9 
Misc.  193,  30  N.  Y.  Supp.  349;  Freund, 
Pol.  Power,  p.  560,  §  528. 

The  officers  of  the  city  could  no  more 
expressly  or  impliedly  legally  contract  for 
the  erection  of  a  wooden  building  within 
the  fire  limits  than  could  private  individu- 
als. Any  such  contract  would  be  illegal 
and  a  nullity. 

Howell  V.  Hamburg  Co.  165  CaL  172, 
131  Pac.  130. 

The  ordinance  is  not  retroaetive. 
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Bancroft  v.  Goldberg,  B.  ft  Co.  16  CaL 
App.  Dec.  37;  Plymouth  Coal  Co.  v. 
Pennsylvania,  232  U.  S.  531,  544,  545,  58 
L.  ed.  713,  719,  720,  34  Sup.  Ct.  Rq). 
359;  Laurel  Hill  Cemetery  v.  San  Fran* 
Cisco,  216  U.  S.  358,  54  L.  ed.  515,  30 
Sup.  Ct.  Rep.  301;  Re  O'Brien,  29  Mont. 
530,  75  Pac.  196, 1  Ann.  Cas.  373;  Fame- 
man  V.  Mt.  Pleasant  Cemetery  A^sso.  133 
Ind.  344^  35  N.  E.  271;  Standard  Stock 
Food  Co.  V.  Wright,  225  U.  S.  540,  56 
L.  ed.  1197,  32  Sup.  Ct.  Rep.  784;  Mur- 
phy V.  California,  225  U.  S.  623,  66  L.  ed. 
1299,  41  L.R.A.(N.S.)  153,  32  Sup.  a. 
Rep.  697;  Aluminum  Co.  v.  Ramsey,  222 
U.  S.  251,  56  L.  ed.  185,  32  Sup.  Ct  Rep. 
76,  1  N.  C.  C.  A.  251;  Castillo  v.  Me- 
Connico,  168  U.  S.  674,  680,  42  L.  ed. 
622,  625, 18  Sup.  Ct.  Rep.  229. 

The  ordinance  does  not  destroy  prop- 
erty without  due  process  of  law. 

North  American  Cold  Storage  Co.  v. 
Chicago,  211  U.  S.  306,  53  L.  ed.  195, 
29  Sup.  Ct.  Rep.  101,  15  Ann.  Cas.  276; 
13  Am.  ft  Eng.  Enc.  Law,  400;  Miller 
V.  Valparaiso,  10  Ind.  App.  22,  37  N.  E. 
418;  Baumgartner  v.  Hasty,  100  Ind.  575, 
50  Am.  Rep.  830;  Lemmon  v.  Guthrie 
Center,  113  Iowa,  36,  86  Am.  St.  Rep. 
361,  84  N.  W.  986;  Eichenlaub  v.  St. 
Joseph,  113  Mo.  395,  18  L.R.A.  590,  21 
S.  W.  8,  9  Ann.  Cas.  291,  and  note;  Micb 
V.  Mason,  145  Mich.  212, 11  L.R.A.(N.S.) 
663, 108  N.  W.  707;  Hine  v.  New  Haven, 
40  Conn.  478;  McKibbin  v.  Ft.  Smith, 
35  Ark.  352;  King  v.  Davenport,  98  HI. 
305,  38  Am.  Rep.  89 ;  Klingler  v.  Biekel, 
117  Pa.  326,  11  Atl.  655;  Baxter  v.  Seat- 
tle, 3  Wash.  352,  28  Pac.  537;  Wadleigh 
V.  Gihnan,  12  Me.  403,  28  Am.  Dee.  188; 
Freund,  Pol.  Power,  p.  560,  §  528;  3 
McQuillin,  Mun.  Corp.  p.  2077;  2  DiU. 
Mun.  Corp.  5th  ed.  pp.  1106,  1107;  4 
R.  C.  L.  p.  413,  §  18. 

The  city  is  not  and  cannot  be  estopped 
to  destroy  a  wooden  building  within  the 
fire  limits. 

Fire  Dept.  v.  Atlas  S.  S.  Co.  106  N. 
Y.  566, 13  N.  E.  329 ;  Brooklyn  v.  Fuiey, 
9  Misc.  193,  30  N.  Y.  Supp.  349;  Boston 
Beer  Co.  v.  Massachusetts,  97  U.  S.  25, 
32,  24  L.  ed.  989,  992;  New  York  ft  N. 
E.  R.  Co.  V.  Bristol,  151  U.  S.  556,  670, 
38  L.  ed.  269,  273,  14  Sup.  Ct  Rep. 
437;  Northern  P.  R.  Co.  v.  Minneaola, 
208  U.  S.  583,  598,  52  L.  ed.  630,  636, 
28  Sup.  Ct.  Rep.  341;  Atlantic  Coast 
Lane  R.  Co.  v.  Goldsboro,  232  U.  8.  648, 
556,  58  L.  ed.'721,  726,  34  Sup.  Ct  Bep. 
364;  28  Cyc.  696;  1  McQuiUin,  Mun. 
Corp.  p.  842;  Douglas  v.  Greenviile,  92 
S.  C.  374^  49  L.R.A.(N.S.)  968,  76  8. 

E.  687;  Union  Cemetei^  Asso.  ▼.  Kttiaas 
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City,  262  Mq.  466,  161  S.  W.  261;  State 
«z  leL  St  Paul  v.  Great  Northern  R.  Co. 
134  Minn.  249,  158  N.  W.  972;  OtiB  Ele- 
vator Co.  v.  Chicago,  263  lU.  419,  62 
LwRJL.(N.S.)  192,  105  N.  E.  338;  Shea 
▼.  Munde,  148  Ind.  14,  46  N.  E.  138; 
State  ez  rel.  Minneapolis  v.  St.  Paul,  M. 
4  M.  R.  Co.  98  Minn.  380,  28  L.R.A. 
(N.S.)  298,  120  Am.  St  Rep.  581,  108 
N.  W.  261,  8  Ann.  Cas.  1047;  Howell 
V.  Hamburg  Co.  165  Cal.  172,  131  Pac. 
130. 

Plaintiffs  in  error  are  not  entitled  to 
any  relief  in  equity,  because  they  do  not 
come  into  court  with  clean  hands. 

1  Joyce,  Inj.  p.  30,  8  14;  14  R.  C.  L. 
§  56,  p.  353;  1  Pom.  Eq.  Jur.  p.  3d  ed. 
§  397,  p.  657;  1  Spelling,  Inj.  &  Extr. 
Rem.  2d  ed.  §  28,  p.  40;  10  Enc.  PI.  ft 
Pr.  932;  Pittsburgh,  C.  C.  St.  L.  R.  Co. 
Y.  Crothersville,  159  Ind.  330,  64  N.  E. 
914;  Rudolph  v.  Golden  ft  Co.  39  App. 
D.  C.  230;  Danciger  v.  Stone,  187  Fed. 
853;  Chicago  Bd.  of  Trade  v.  O'Dell  Com- 
mianon  Co.  115  Fed.  574;  Fairfield  Floral 
Co.  V.  Bradbury,  89  Fed.  393;  Sweeney 
▼.  Wilkes-Barre,  62  Pa.  Super.  Ct.  54; 
Vamey  ft  Green  v.  Williams,  155  Cal. 
318,  21  L.R.A.(N.S.)  741,  132  Am.  St. 
Rep.  88, 100  Pac.  867;  Joseph  v.  Macow- 
sl^,  96  Cal.  518,  19  L.R.A.  53,  31  Pac. 
914;  MiUbrae  Co.  v.  Taylor,  4  Cal.  Un- 
rep.  714,  25  L.R.A.  193,  37  Pac.  236; 
Castroville  Co-op.  Creamery  Co.  v.  Col, 
6  CaL  App.  533,  92  Pac.  648;  Pacific 
Debenture  Co.  v.  Caldwell,  147  CaL  106, 
81  Pac  314. 

Mr.  Justice  McBeynolds  delivered  the 
opinion  of  the  court: 

Defendants  in  error,  officers  and 
agents  of  the  city  of  San  Francisco,  pur- 
porting to  act  under  an  ordinance  ap- 
proved May  8, 1917,  gave  notice  of  their 
intention  to  demolish  and  remove  a 
wooden  building  on  Van  Ness  avenue, 
the  property  of  plaintiffs  in  error. 
Thereupon  the  latter  instituted  this  pro- 
ceeding for  an  injunction  upon  the 
gioand,  among  others,  that,  as  the  build- 
ing was  lawfully  erected,  the  ordinance 
violated  the  Federal  Constitution. 

The  court  below,  following  Bancroft 
V.  Goldberg,  B.  ft  Co.  166  Cal.  416,  137 
Pae.  18,  held  that  the  building  was  erect- 
ed in  1906,  within  the  fire  limits  thereto- 
fore prescribed,  in  violation  of  valid 
local  regulations  duly  enacted  under  the 
ebarter,  and  consequently  there  could 
be  no  rieasonable  doubt  .of  the  munic- 
ipality's power  to  direct  its  removal. 

[S78]  The  meaning  and  effect  of  the 
Bbaiter  and  ordinances  thereunder  are 
iMrtione  of  local  law,  determination  of 
IS  Ii.  ed. 


which  by  the  state  courts  we  commonly  ac- 
cept as  conclusive.  It  is  admitted  that  tb» 
building  was  constructed  within  defined 
fire  limits,  and  the  supreme  court  of  the 
state  has  said  this  was  contraiy  to  valid 
regulations  then  in  force.  The  chal- 
lenged ordinance  must  therefore  be 
treated  as  affecting  an  unlawful  struc- 
ture, and,  as  so  applied,  we  can  find  no 
plausible  ground  for  holding  it  in  con- 
flict with  the  Federal  Constitution. 
The  judgment  below  is  afftrmed. 


IN  RE  CHICAGO.  ROCK  ISLAND,  k 
PACIFIC  RAILWAY  COMPANY,  Pe- 
titioner. 

(See  S.  C.  Reporter's  ed.  273-280.) 

Prohibition  —  when  granted  •»  other 
remedy. 

1.  A  writ  of  prohibition  to  prevent  a 
lower  court  from  wrongfully  assuming 
jurisdiction  of  a  party,  of  a  cause,  or  of 
some  collateral  matter  arising  therein,  will 
ordinarily  be  granted  to  one  who  at  the 
outset  objected  to  the  jurisdiction,  has 
preserved  his  rights  by  appropriate  pro- 
cedure, and  has  no  other  remedy,  but  if 
the  jurisdiction  of  the  lower  court  is  doubt- 
ful, or  depends  upon  a  findine  of  fact  made 
upon  evidence  which  is  not  In  the  record, 
or  if  the  complaining  party  has  an  adequate 
remedy  by  appeal  or  otherwise,  the  writ 
will  ordinarily  be  denied. 

[For  other  cflRes.  see  Prohibition,  II.  in  Digest 
8ap.  Ct.  1908.] 

Prohibition  —  mandamas  —  when 
proper  remedy  —  doubtful  jarisdic- 
tion  below  —  other  remedy. 

2.  Neither  prohibition  nor  mandamus 
will  be  granted  by  the  Federal  Supreme 
Court  to  prevent  a  district  court  from  as- 
suming jurisdiction  of  the  perpon  of  a  non- 
resident corporation  against  which  a  per- 
sonal liability  is  asserted  in  a  cross  Dill 

Note. — On  superintending  control  and 
supervisory  jurisdiction  of  the  superior 
over  the  inferior  or  subordinate  tribunal 
— see  note  to  State  ex  reL  Fourth  Nat. 
Bank  v.  Johnson,  51  L.R.A.  33. 

As  to  when  mandamus  is  the  proper 
remedy,  generally — see  notes  to  United 
States  ex  rel.  International  Contracting 
Co.  V.  Lament,  39  L.  ed.  U.  S.  160;  Mc- 
Cluny  V.  Silliman,  4  L.  ed.  U.  S.  263; 
Fleming  v.  Quthrie,  3  L.R.A.  54;  Bums- 
ville  Tump.  Co.  v.  SUte,  3  L.R.A.  265; 
State  ex  rel..  Charleston,  C.  &  C.  R.  Co.  v. 
Whitesides,  3  L.R.A.  777,  and  Ex  parte 
Hum,  13  LJt.A.  120. 

On  mandamus  to  control  judicial  ac- 
tion— see  notes  to  Ex  parte  Morgan,  29 
L.  ed.  U.  S.  135,  and  State  ex  rel.  Bayha 
V.  Kansas  City  Ct.  of  Appeals,  3  L.U.A. 
476. 
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filed  in  a  suit  for  the  appointment  of  a 
receiver  of  another  corporation  in  default 
on  its  bonds,  after  the  nonresident  cor- 
poration appeared  before  a  special  master 
for  the  purpose  of  protecting  its  interest 
in  such  bonds,  where  the  most  that  can  be 
said  against  the  district  court's  jurisdic- 
tion is  that  it  is  in  doubt,  the  return  recit- 
ing that  the  order  which  declared  that  such 
nonresident  corporation  became  a  party 
rests,  upon  evidence  which  has  not  been 
embodied  in  the  record,  and  the  district 
court  obviously  having  jurisdiction  to  de- 
termine in  the  first  instance  whether  such 
corporation  had  entered  a  general  appear- 
ance, and  to  determine  whether  the  relief 
sought  in  the  cross  bill  was  in  its  nature 
germane  to  the  proceedings  theretofore  in- 
stituted in  the  suit,  so  that  the  riglits 
asserted  in  the  cross  bill  could  be  properly 
litigated  in  that  suit,  and  to  determine 
whether  the  fact  that  such  earlier  proceed- 
ing had  been  instituted  on  behalf  of  such 
corporation,  and  that  it  had  actively  par- 
ticipated in  the  conduct  thereof,  and  to 
that  end  had  entered  a  general  appearance, 
made  it  subject  to  further  proceeding 
thereon  by  way  of  cross  bill  as  fully  as  if 
the  earlier  action  had  been  taken  in  its 
name  as  well  as  on  its  behalf. 
[For  other  cases,  see  Problbltlon,  II.;  Man- 
damus, II.  b;  II.  c.  1,  In  Digest  Sup.  Ct. 
1908.1 

Federal   courts  —  proper   district   for 
suit  —  waiver. 

3.  The  immunity  of  a  nonresident  cor- 
poration from  suit  in  a  Federal  court  in  a 
district  in  which  it  is  not  a  resident,  con- 
ferred by  the  Judicial  Code,  §  51,  may  be 
waived. 

[For   otber    cases,    see    Courts,    938-941a,    in 
Digest  Sup.  Ct.  1908.1 

Federal  courts  —  proper  district  for  suit 
—  waiver  —  appearance. 

4.  Ordinarily  a  general  appearance  op- 
erates as  a  waiver  of  the  immunity  which 
the  Judicial  Code,  §  51,  gives  a  nonresident 
corporation  from  suit  in  a  Federal  court  in 
a  district  in  which  it  is  not  a  resident. 
[For  other  cases,  see  Courts,  938-94 la :  Ap- 
pearance, II.  in  Digest  Sup.  Ct.  1908.] 

[No.  24,  Original.] 

Argued  December  13, 1920.  Decided  February 

28,  1921. 

ON  PETITION  for  a  Writ  of  Prohibi- 
tion and/or  Writ  of  Mandamus  to 
prevent  the  District  Court  of  the  United 
States  for  the  Northern  District  of  Ohio, 
Western  Division,  from  assuming  juris- 
diction of  the  person  of  a  nonresident 
corporation  against  which  a  personal 
liability  is  asserted  by  a  cross  bill.  Rule 
discharged  and  petition  dismissed. 
The  facts  are  stated  in  the  opinion. 

Messrs.  Lawrence  Maxwell  and  Wil- 
liam L.  Day  argued  the  eause  and  filed 

a  brief  for  petitioner: 
Ml 


An  appeal  or  writ  of  error,  at  the  end 
of  long  and  expensive  proceedings,  wbieh 
must  go  for  naught  if  the  district  conrt 
is  without  jurisdiction,  is  not  an  adequate 
remedy. 

Re  Winn,  213  U.  S.  467,  53  L.  ed.  877, 
29  Sup.  Ct.  Rep.  515. 

Messrs.  Lawrence  Maxwell,  William  L. 
Day,  and  Joseph  S.  Graydon  also  filed  a 
brief  for  petitioner. 

Mr.  Thnrlow  M.  Gtordon  argued  the 
cause,  and,  with  Mr.  Joseph  P.  Cotton, 
filed  a  lirief  for  respondent : 

The  discretion  of  this  court  to  issue  a 
writ  of  prohibition  or  mandamus  will  not 
be  exerted  to  review  the  question  of  ju- 
risdiction where  there  is  an  otherwise 
adequate  remedy  by  appeal  or  writ  of 
error. 

Ex  parte  Nebraska,  209  U.  S.  436,  52 
L.  ed.  876,  28  Sup.  Ct.  Rep.  681;  Ex 
parte  Harding,  219  U.  S.  363,  55  L.  ed. 
252,  37  L.R.A.(N.S.)  392,  31  Sup.  Ct. 
Rep.  324;  Re  Oklahoma,  220  U.  S.  201, 
209,  55  L.  ed.  432,  435,  31  Sup.  Ct,  Rep. 
426;  Re  Tiffany,  252  U.  S.  32,  37,  64 
L.  ed.  443,  445,  40  Sup.  Ct.  Rep.  239. 

And  the  power  to  issue  the  extraordi- 
nary writ  of  prohibition  or  mandamus  is 
only  exerted  when  it  is  clear  that  the  court 
whose  action  it  is  sought  to  prohibit  had 
no  jurisdiction  of  the  cause. 

Re  Huguley  Mfg.  Co.  184  U.  S.  297, 
301,  46  L.  ed.  549,  550,  22  Sup.  Ct.  Rep. 
455. 

Mr.  George  D.  Welles  also  argued  the 
cause,  and,  with  Mr.  Thomas  H.  Tracy, 
filed  a  brief  for  respondent: 

Writs  of  prohibition  do  not  issue  to  the 
district  court  except  in  cases  of  admiralty 
and  maritime  law. 

Ex  parte  Graham,  10  Wall.  541-^543, 
19  L.  ed.  981,  982;  Ex  parte  Easton,  95 
U.  S.  68-72,  24  L.  ed.  373,  374;  Re  Mas- 
sachusetts,  197  U.  S.  482-488,  49  L,  ed. 
845-848,  25  Sup.  Ct.  Rep.  512;  Ex  parte 
City  Bank,  3  How.  292-322,  11  L.  ed. 
603-617. 

In  other  cases  mandamus,  and  not  pro- 
hibition, is  the  proper  remedy  where  it  is 
claimed  the  district  court  has  usurped  ju- 
risdiction. 

Ex  parte  Wisner,  203  U.  S.  449,  61  L. 
ed.  264,  27  Sup.  Ct.  Rep.  150. 

Neither  remedy  will  issue  in  any  ease 
to  control  the  judicial  discretion  of  the 
district  court,  to  compel  it  to  decide  a 
question  within  its  jurisdiction  in  any 
particular  way,  to  serve  the  porpoae  cdT 
an  appeal  or  writ  of  error  for  the  eorree- 
tion  of  errors  or  irregularities  in  its  pro- 
eeedingSi  or  to  review  ita  judgment  on  the 
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facts  in  a  ease  of  a  class  in  which  it  has 
power  to  pass  upon  the  facts. 

Smith  V.  Whitney,  116  U.  S.  167-176, 
29  L.  ed.  601-604,  6  Snp.  Ct.  Rep.  570; 
Ex  parte  Detroit  River  Ferry  Co.  104 
U.  S.  519,  520,  26  L.  ed.  815,  816;  Re 
Fassett,  142  U.  8.  479-486,  36  L.  ed. 
1086-1089, 12  Sup.  Ct.  Rep.  295 ;  Ex  parte 
City  Bank,  3  How.  292-308,  11  L.  ed. 
603-611;  Ex  parte  Pennsylvania,  109  U. 
8.  174,  27  L.  ed.  894,  3  Sup.  Ct.  Rep.  84; 
Re  Atlantic  City  R.  Co.  164  U.  S.  633, 
41  L.  ed.  580,  17  Sup.  Ct.  Rep.  208;  Re 
Huguley  Mfg.  Co.  184  U.  S.  297-301,  46 
L.  ed.  549-551,  22  Sup.  Ct.  Rep.  455; 
Re  Key,  189  U.  S.  84,  47  L.  ed.  720,  23 
Sup.  Ct.  Rep.  624;  Re  Morrison,  147  U. 
S.  14-26,  37  L.  ed.  60-64,  13  Sup.  Ct. 
Rep.  246;  Ex  parte  American  Steel  Bar- 
rel Co.  230  U.  S.  35-46,  57  L.  ed.  1379- 
1384,  33  Sup.  Ct.  Rep.  1007. 

Mr.  Justice  Brandeis  delivered  the 
opinion  of  the  court: 

The  Chicago,  Rock  Island,  ft  Pacific 
Railway  Company^  commonly  called  the 
Rock  Island,  filed  in  this  court  a  petition 
in    which   it   allied    that    the   district 
eonrt  of  the  United  States  for  the  north- 
em  district  of  Ohio,  western   division, 
was  undertaking  to  proceed  against  it 
personally   in   a   suit   therein   pending; 
that  the  Rock  Island  had  not  voluntarily 
become  a  party  to  the  suit,  had  not  been 
5;erved  with  process,  and  could  not,  un- 
der §  51  of  the  Judicial  [275]  Code,  be 
made  a  party  without  its  consent,  since  it 
was  organized  under  the  laws  of  Illinois 
and  Iowa,  and  was  not  a  citizen  or  resi- 
dent of  Ohio ;  and  it  prayed  for  a  writ  of 
prohibition,  or,  in  the  alternative,  a  writ 
of  mandamus,  to  prevent  the  court  from 
proceeding  further  against  it.    The  suit 
in  which  it  is  sought  to  proceed  person- 
ally   against   the    Rock    Island    is '  one 
broT^ht  by  an  Indiana  stockholder  of  the 
Toledo,  St.  Louis,  ft  Western  Railroad 
Company,  an  Ohio  corporation,  for  the 
appointment  of  a  receiver  for  that  cor- 
poration.   The  particular  proceeding  by 
which  the  personal  liability  is  asserted 
is  a  cross  bill  which  was  filed  by  the 
Toledo  Company  against  the  Rock  Island 
after  the  appointment  of  the  receiver, 
and  after  the  Rock  Island  had  appeared 
before  a  sx>ecial  master  for  the  purpose 
of  protecting  its  interests  in  an  issue 
of  the  Toledo  Company's  bonds.    A  rule 
was  granted,  and  the  case  is  now  before 
us  on  the  petition  and  return.    The  main 
questions    argued    here    were    whether, 
upon  the  facts  there  stated,  the  Rock 
Island  had  become  a  party  to  the  suit 
and   subjected   itself  generally   to   the 
•6  li.  ed. 


jurisdiction  of  the  court;  and,  if  it  had 
not,  whether  the  case  is  one  which  en- 
titles the  petitioner  to  either  of  the 
extraordinary  remedies  applied  for. 

There  is  a  well-settled  rule  by  which 
this  court  is  guided  upon  applications 
for  a  writ  of  prohibition  to  prevent  a 
lower  court  from  wrongfully  assuming 
jurisdiction  of  a  party,  of  a  cause,  or 
of  some  collateral  matter  arising  there- 
in. If  the  lower  court  is  clearly  without 
jurisdiction,  the  writ  will  ordinarily  be 
granted  to  one  who,  at  the  outset,  ob- 
jected to  the  jurisdiction,  has  preserved 
his  rights  by  appropriate  procedure,  and 
has  no  other  remedv.  Re  Rice,  155  U. 
S.  396,  39  L.  ed.  198,  15  Sup.  Ct.  Rep. 
149.  If,  however,  the  jurisdiction  of 
the  lower  court  is  doubtful  (Re  Muir, 
decided  by  this  court  January  17,  1921 
[254  U.  S.  522,  ante,  383,  41  Sup.  Ct.  Rep. 
185]),  or  if  the  jurisdiction  depends 
upon  a  finding  of  fact  made  upon  evi- 
dence which  is  not  in  the  record  (Re 
Cooper,  143  U.  S.  472,  506,  509,  36  L.  ed. 
232,  243,  244,  12  Sup.  Ct.  Rep.  453),  or 
if  the  complaining  party  has  an  ad- 
equate remedv  bv  appeal  or  otherwise 
(Re  Tiffany,  252  U.  S.  32,  37,  64  L.  ed. 
443,  445,  40  Sup.  Ct.  Rep.  239;  [276] 
Ex  parte  Harding:,  219  U.  S.  363,  55  L. 
ed.  252,  37  L.R.A.(N.S.)  392,  31  Sup.  Ct. 
Rep.  324),  the  writ  will  ordinarily  be  de- 
nied. Tested  by  this  rule,  the  case  pre- 
sented by  the  petition  and  the  return  docs 
not  entitle  the  Rock  Island  to  this  extraor- 
dinary remedy. 

The  original  bill  filed  against  the 
Toledo  Company  in  the  northern  district 
of  Ohio,  western  division,  alleged,  among 
other  things,  that  it  had  defaulted  on  an 
issue  of  $11,527,000  Collateral  Trust 
gold  bonds,  secured  by  stock  of  the  Chi- 
cago &  Alton  Railroad  Company,  held 
by  the  Central  Trust  Company  of  New 
York,  as  trustee  for  the  bondholders. 
These  bonds  were  divided  into  two 
classes  having  somewhat  different  rights 
and  interests.  A  single  bondholders' 
committee  was  formed  to  protect  both 
classes  of  bonds.  Of  the  '*A"  bonds, 
$6,480,000  were  outstanding;  and  of 
these,  $5,248,000  were  deposited  with  the 
committee,— $400,000  of  them  by  the 
Rock  Island.  Of  the  "B"  bonds,  $5,047,- 
000  were  outstanding,  all  of  which  were 
deposited  with  the  committee  by  the 
Rock  Island.  The  special  master  was 
directed  to  ascertain  and  report  the 
amount,  character,  lien,  and  priority  of 
all  claims;  and  creditors  were  notified 
to  present  before  him  their  respective 
claims,  duly  verified,  or  to  file  bills  of 
intervention.      The    bondholders'    com- 
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mittee  then  filed  a  petition  praying  that 
the  suit  be  dismissed  as  collusive,  and, 
in  the  alternative,  that  judgment  be 
rendered  for  the  committee  in  the 
amount  of  the  face  value  of  the  bonds 
held  by  it,  aggregating  $10,295,000  and 
accrued  interest.  To  that  petition  an 
answer  in  the  nature  of  a  cross  bill  was 
filed  by  the  plaintiff,  who  prayed  that 
the  committee's  petition  be  held  to  be  an 
intervention,  that  the  receiver  be  direct- 
ed to  defend  against  the  bonds  held  by 
the  committee,  and  that  these  bonds 
be  ordered  surrendered,  if  found  to  be 
invalid.  By  leave  of  court,  the  commit- 
tee withdrew  its  petition,  and  sought  its 
relief  by  a  dependent  bill.  An  order 
was  thereupon  entered,  making  the  com- 
mittee a  party  defendant  to  the  original 
bill,  with  leave  to  answer  and  file  a  [277] 
cross  bill.  This  it  did;  and  the  Central 
Trust  Company  also  filed  a  cross  bill  to 
foreclose  the  lien  on  the  Chicago  &  Alton 
stock  held  as  security  for  the  Collateral 
Trust  bonds.  An  order  was  then  made, 
referring  the  case,  on  the  issues  raised 
by  the  several  pleadings,  to  the  special 
master,  to  take  testimony  and  report. 

At  the  beginning  of  the  taking  of  tes- 
timony before  the  special  master,  the  ap- 
pearances of  counsel  were  formally  not- 
ed by  the  master,  among  others,  as 
follows : 

"Lawrence  Maxwell,  Esq.,  and  J.  P. 
Cotton,  Esq.,  appearing  for  the  bond- 
holders' committee,  Mr.  Maxwell  appear- 
ing to  represent  the  interest  of  the  Rock 
Island  Company,  and  Mr.  Cotton  rep- 
resenting  the  ^A'  bonds.'' 

Thereafter  the  Toledo  Company  filed 
an  answer  and  cross  bill  in  which  it 
claimed,  among  other  things,  that  the 
whole  issue  of  the  Collateral  Trust  l>onds 
was  void  on  account  of  fraud  practised 
by  the  Rock  Island ;  that  the  Rock  Island 
was  liable  for  all  amounts  theretofore 
paid  by  the  Toledo  Company  on  the 
bonds  in  excess  of  dividends  received  on 
the  Chicago  &  Alton  stock;  and  that  it 
was  liable  also  for  all  amounts  which 
the  Toledo'  Company  might  be  required 
to  pay  thereafter  on  account  of  any  of 
the  series  "A"  bonds  which  the  court 
should  hold  to  be  valid  obligations  be- 
cause they  had  passed  into  the  hands  of 
innocent  holders.  The  cross  bill  of  the 
Toledo  Company  prayed  that  the  neces- 
sary accounting  be  had;  that  the  Rock 
Island  be  declared  to  be  a  party ;  that 
it  be  required  to  answer;  and  that,  in 
default  of  answer,  a  decree  be  entered 
against  it  pro  confesso.  An  order  was 
entered  in  accordance  with  the  prayer 
of^  the    bill,    and    notice    thereof    was 
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served  on  Mr.  Maxwell  as  its  solicitor. 
His  name  had  not  appeared  as  eounsd 
on  any  pleading  filed  by  the  committee. 

The  Rock  Island  then  filed  a  motion 
which  stated: 

'  "Appearing  solely  for  the  purpose  of 
the  motion,  and  not  intending  to  submit 
itself  to  the  jurisdiction  of  this  court 
[278]  as  a  party  to  this  suit,  moves  the 
court  to  set  aside  its  finding  in  the  order 
entered  herein  March  11,  1918,  that  the 
Chicago,  Rock  Island,  &  Pacific  Railway 
Company  has  heretofore  entered  its  ap- 
pearance as  a  party  to  this  suit,  and  its 
order  ...  ;  on  the  ground  that  the 
court  was  without  jurisdiction  to  make 
said  order,  or  over  the  defendant  as  a 
party  to  the  cross  bill." 

This  motion  was  overruled  and  an 
order  was  entered  requiring  answer 
within  twenty  days.  Thereupon  a 
further  motion  was  made  by  the  Rock 
Island  in  which,  renewing  its  claim  that 
it  had  not  entered  its  appearance,  and 
asserting  that  the  court  was  without 
jurisdiction  over  it  as  a  defendant 
to  the  Toledo  Company's  cross  bill,  ''or 
at  all,  especially  in  respect  of  the  pre- 
tended cause  of  action  therein  set  forth 
for  the  recovery  of  moneys  from  it, 
moves  to  dismiss  so  much  of  said 
cross  bill  as  seeks  to  recover  moneys 
from  the  Chicago,  Rock  Island,  &  Pacific 
Railway  Company  upon  the  ground  that 
it  is  not  suable  in  this  suit  in  this  dis- 
trict upon  said  pretended  cause  of  ac- 
tion, not  being  an  inhabitant  of  the 
district  or  of  the  state  of  Ohio,  and 
neither  it  nor  the  cross  complainant  be- 
ing a  resident  of  the  district  or  state.'' 

This  motion  also  was  overruled;  and 
thereupon  this  petition  for  a  writ  of 
prohibition  or  of  mandamus  was  filed. 

The  return  of  the  district  court  stated 
that  the  Toledo  Company's  answer  had 
alleged  that  the  Rock  Island  had  inter- 
vened in  its  own  right  and  had  become 
a  party  to  the  cause;  that  at  the  hear- 
ing upon  such  answer  evidence  was  in- 
troduced; and  that  service  thereof  was 
admitted  by  its  solicitor  as  such.  The 
return  further  recited: 

"The  evidence  upon  which  the  oomt 
acted  in  making  the  findings  and  orders 
of  which  complaint  is  made  in  said  jm> 
tition  is  not  set  out  in  said  petition.  Bo- 
spondent  denies  the  statement  in  tlie 
brief  for  petitioner  that  'the  only  basis 
for  the  claim  that  the  district  court  has 
[270]  jurisdiction  of  the  person  of  As 
Rock  Island  Company  is  that  Mr.  Max- 
well entered  its  appearance  by  appeaziiic 
as  counsel  for  the  bondholders'  conuBil- 
tee.  The  original  entry  of  appeanuica  hr 
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Mr.  Maxwell,  quoted  in  the  petition  and  Island,  the  district  court  erred  in  the 

in  the  brief,  is  only  one  item  out  of  a  decision  of  any  one  or  all  of  these  qae«- 

large  number  of  itons  of  evidence  consid-  tions,  it  will  have  its  remedy  by  appeal, 

ered  by  the  eourt  on  this  point.  unlees  it  has  failed  to  preserve  by  ap- 

"No  steps  were   taken   by  petitionei  propriate   procedure    that   right    of  re- 

to  preserve  and  have  certified  a  record  view.     The  same  considerations  lead  to 

of  the  evidence  submitted  on  the  hear-  a  denial  also  of  the  writ  of  mandamus, 

ings  of  said  motions,  or  t^i  obtain  a  re-  £x  parte  Roe,  234  U.  S.  70,  58  L.  ed. 

view   of   the    orders   complained  of  by  1217,  34  Sup.  Ct.  Rep.  722. 

appeal  or  error  proceedings."  Rule    dischat^ed    and    petition    dia- 

It  is  argued  on  these  facte  that  the  missed, 
district  court  did  not  acquire  jurisdic- 
tion to  enforce  the  personal  liability  of  Mr.  Justice  Day  took  no  part  in  the 
the  Rock  Island,  asserted  in  the  cross  consideration    or    the    decision    of    thii 
bill  of  the  Toledo  Company ;  but,  apply-  case, 
in^  the  rule  stated  above,  that  question 

should  not  be  decided  in  this  proceed-  .  

ing.     The  most  that  can  be  said  against 

the  district  court's  jurisdiction  is   that  ARMOUR   t    COMPANY   and    Armour  4 

it  is  in  doubt.     And   the  return   recites  Company  uf  Texas,  Appts., 

that  the  order  which  declared  that  the  v. 

Rock  Island  became  a  party  rests  upon  CITY  OF  DALLAS  et  al.» 

evidence  which  has  not  been  embodied  in 

the  record.     The  immunity  of  the  Rock  (See  S.  C.  Reporter's  ed.  2B0-2ST.) 

Island  from  suit  in  the  northern  district 

of  Ohio,  conferred  by  §  51  of  the  Ju-  Injunction  —  remedy  at  law. 

dicial  Code,  could  be  waived  (Re  Moore,  ^-  *"  "*""  °'  property  abutting  on  a 

209  U.  S.  490,  52  L.  ed.  904,  28  Sup.  Ct.  "'■^  ">''^'   through  which  runs  the  mala 

Rep.  586,  706,  14  Ann.  Cas.  1164);  and  ^"*  °'  Li^Jwr^.^wS^f,;  ^  "1^."^^/ 

_/■_     -,                     ,                             '  '     .  with  a  switcn  track  runninjr  to  such  abut- 

ordinarily  a  general  appearance  operates  Hng   owner',   plant,    may   not   mainUin    a 

as  a  waiver  (Qraoie  v.  Palmer,  8  Wheat,  suit    to    enjoin    removal    of    the    main-line 

699,  6   L.   ed.   719).      The  district  court  tracks   from   the   street,   under    a   plan   to 

obviously  had  jurisdiction  to  determine,  promote  the  public  safety  and  convenience, 

in   the  first  instance,   whether   the   Rock  since,  if  such  owner  has  a  legal  right  which 

Island    had    entered    a   general    appear-  '«  interfered  with  by  such  removal,  an  ac- 

ance.     Jones  v.  Andrews,  10  Wall.  327,  ''™  '^  '""  *"  damages  will  afford  .  full 

19  Led.  935.     It  had  jurisdiction  also  J^f ,  TJ:',.'n.'4r'iJi   mj.e.m..    I.   a.   in 

to  determine  whether  the  relief  sought  Digen  Sup.  ct.  1908.] 

in  the  Toledo  Company's  cross  bill  was  injunction  —  when  proper  —  other  In- 

in  its  nature  germane  to  the  proceedings  Junction  In  force, 

theretofore  instituted  in  the  snit  by  the  2.  A  Federal  court  should  not  enjoin 

bondholders'   committee   or  by   the   Gen-  the    performance   of   a   municipal   contract 

tral  Trust  Company,  so  that   the  rights  »••   "'^   auit   of   taxpayers,   on   the   ground 

asserted  in  the  cross  bill  could  be  prop-  ";»*  such  contract  was  not  properly  execut- 

erly  litigated  in  that  suit.     Chicago,  M.  ^'   ""J  *''"*           "'*""'       "^     "a.  not 

A  «(    D    T)    n^    ^    Tk-j  u  .    D      1     t^A  charged  to  the  proper  appropriation,  where 

n  R S^k  d«?%^T      i  nn^  OAQ  inV  P'""^'"^"  ^^'^  ^'°^^  "  »"'^  <>"  t""'"  ^"^^ 

U.  S.  276,  287,  33  L.  ed.  900,  903,  10  Sup.  In  a.   ataU  court,  on   behalf  of   thenuelves 

Ct.  Rep.  550.     And  finally,  it  had  juris-  and  other  taxpayers,  and  bad  obtained  upon 

diction   to   determine   whether   the   fact  an  ex  part*  hearing  t  temporary  injunction 

that   such   earlier   proceeding   had   been  restraining  the  municipality  from  carrying 

[280]  instituted  on  behalf  of  the  Rock  o"'  *•''«  contract,  and  this  suit  was  pending 

Idand,  that  it  had  actively   participated  Q"  appeal  in  the  state  court  when  the  ease 

in  the  conduct  thereof,  and  to  that  end  Note.— As    to    injunction    to    restrain 

h«a  entered  a  general  appearance,  made  it  acts  of  public  officere— see  note  to  Mia- 

Hihject  to  further  proceedings  thereon  aigsippi  v.  Johnson,  18  L.  ed.  U.  S.  437. 

by  way  of  cross  bill,  as  fully  as  if  the ■ 

earlier  action  had  been  taken  in  its  name  >  Suggestion  of  resignation  of  Pearl 
as  well  as  on  its  behalf.  Compare  also  Wright,  and  appointment  of  J.  L  T.*n- 
Ex  parte  Gordon,  104  U.  S.  515,  26  L.  '^"'^^  ^"^  Charles  L  Wallace  as  his  slic- 
ed. 814;  Globe  Ref.  Co.  v.  Landa  Cotton  k!!Z'..^' c^Zl"^  nri^Jf".,,^  „rH„ 
Oil  Co.  190  U.  S  5«,  47  I.  ed.  1171.  23  rnCiKtin'^g^Th'Tm'  SI"  panics  *"«ppet:; 
8np.  Ct.  Rep.  754;  Re  Pollitz,  206  U.  S.  ^nUred  on  November  22.  1920.  on  motion 
323,  SI  L.  ed.  1081,  27  Sup.  Ct.  Rep.  of  Mr.  Oeorge  H.  Lamar,  in  behalf  of 
729.  If ,  in  the  judgment  of  the  Book  counsel. 
•B  L.  od.  «%1k 
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was  heard  in  the  Federal  court,  and  such 
temporary  injunction  was  still  in  force. 
[For    otber    cases,    see    Injunction,    I.    a.    In 
Digest  Sup.  Ct.  1008.] 

[No.  14».] 

Argued  January  18, 1021.    Decided  February 

28,  1021. 

APPEAL  from  the  District  Court  of 
the  United  States  for  the  Northern 
District  of  Texas  to  review  a  decree 
which  dismissed  the  bill  in  a  suit  to  en- 
join the  removal  of  railway  tracks  from 
a  city  street.  Affirmed. 
The  facts  are  stated  in  the  opinion. 

Mr.  Prancis  liarion  Etheridge  argued 
the  cause,  and,  with  Messrs.  Ralph  W. 
Shaoman,  Samuel  B.  Cantey,  and  Joseph 
Manson  McCormick,  filed  a  brief  for  ap- 
pellants. 

Mr.  James  J.  Collins  argued  the  cause, 
and,  with  Messrs.  Allen  Charlton,  Carl  B. 
Calloway,  and  Rhodes  S.  Baker,  filed  a 
brief  for  appellees. 

Mr.  Thomas  J.  Freeman  also  argued 
the  cause  and  filed  a  brief  for  appellees. 

Mr.  Justice  Brandeis  delivered  the 
opinion  of  the  court: 

In  1872  the  Texas  &  Pacific  Railway 
Company  built  its  single-track  main  line 
to  the  West  on  a  street  in  the  village  of 
Dallas,  then,  as  now,  called  Pacific 
avenue.  In  1890  the  city  granted  to  the 
company  a  fifty-year  franchise  to 
double  track  its  railroad  on  that  street. 
In  the  latter  year  the  population  of 
Dallas  was  35,057;  now  it  is  158,976;* 
and  the  existence  and  operation  of  the 
railroad  [283]  on  the  avenue  has  become 
a  serious  menace  to  life  and  limb,  a  great 
inconvenience  to  the  whole  people,  bur- 
densome to  the  railway,  and  an  injury  to 
neighboring  property.  North  of  the 
avenue  lie  largely  the  residential  sections 
of  the  city;  adjacent  and  to  the  south, 
largely  business  sections.  A  part  of  the 
avenue  is  in  the  heart  of  the  city. 
There  six  of  the  leading  business  streets 
— great  thoroughfares — cross  it;  and  on 
two  of  them  street  cars  cross  the  rail- 
road at  grade.  Two  other  much-trav- 
eled streets  are  parallel.  One  of  these, 
which  is  only  200  feet  distant,  is  the 
principal  business  street  of  the  city. 
The  number  of  trains  operated  daily 
over  the  avenue  had  risen  in  1918  to 
more  than  100;  and  there  were,  in  addi- 
tion,   switching    operations    to    many 

•  12th  Census,  vol.  I.,  p.  430;  U.  S.  Census 
Bureau,  Population  of  Cities  Having  26,000 
Inhabitants  or  More,  1020. 
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neighboring  industries.  Trains  are  now 
longer, — some  of  them  consisting  of 
eighty  freight  cars, — and  they  oceasion 
serious  interruption  to  street  trafSc. 
The  necessary  use  of  larger  engines,  due 
partly  to  a  heavy  grade,  results  in  much 
noise,  smoke,  and  cinders.  Regulations 
concerning  operation  of  trains,  imposed 
by  the  city  in  the  interests  of  safety, 
were  necessarily  severe,  and  had  proved 
expensive  and  embarrassing  to  the  rail- 
way. Still  further  safeguards  and  re- 
strictions upon  operation  appeared  to  be 
necessary.  Plans  were  proposed  for 
putting  the  tracks  in  subways,  for  ele- 
vating them,  and  for  eliminating  the 
grade  crossings;  all  of  which  the  city 
confessedly  had  power  to  require  of  the 
railway.  But  none  of  these  projects  ap- 
peared to  offer  a  satisfactory  solution  of 
the  problem.  Finally  a  plan  was  worked 
out  for  the  removal  of  the  tracks  from 
this  part  of  the  avenue  for  a  distance 
of  nearly  a  mile,  and  for  diverting  the 
trains  to  the  line  of  another  railroad 
with  which  it  was  proposed  to  make  con- 
nections. This  involved  establishing  a 
wholesale  trade  district  elsewhere. 

This  plan  proved  acceptable  to  the 
railway,  its  receiver,  the  city,  and  most 
of  the  real  estate  owners  affected.  In 
order  to  carry  out  the  plan,  the  Whole- 
sale District  Trackage  [284]  Company 
was  organized;  and  this  corporation,  the 
city,  the  railway,  and  its  receiver,  entered 
into  a  contract  under  which  the  improve- 
ment was  to  be  made.  Then  Armour 
&  Company,  owner  of  a  plant  served  by 
a  switch  track  connecting  with  the  main 
line  on  the  avenue,  and  its  lessee, 
brought  this  suit  in  the  district  court  of 
the  United  States  for  the  northern  dis- 
trict of  Texas  against  all  the  parties  to 
the  contract,  seeking  to  enjoin  its  per- 
formance, and  specifically  the  removal 
from  Pacific  avenue  of  the  tracks  which 
connected  with  their  switch  track. 
Jurisdiction  of  the  Federal  court  was  in- 
voked on  the  ground  that  the  aotion 
proposed  would  deprive  plaintiffs  of 
their  property  without  due  process  of 
law,  and  impair  the  obligation  of  their 
contracts,  in  violation  of  the  Federal 
Constitution.  After  full  hearing  on  the 
merits  a  decree  was  entered,  dismissing 
the  bill  with  costs.  The  case  comes  here 
by  direct  appeal  under  §  238  of  the  Judi- 
cial Code. 

First.  The  basis  of  the  plaintiffs'  prin- 
cipal claim  is  this:  In  1912  Armour  ft 
Company,  being  desirous  of  erecting  t 
plant  in  Dallas,  made  a  contract  for  tlie 
purchase  of  a  lot  on  the  avenue,  the 
purchase   to   be   conditioned   upon   the 

S6S  V.  8. 
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ndlway  seearing  from  the  city  a  fran- 
chise to  lay  a  switch  connecting  the  lot 
with  its  main  track  on  the  avenue,  and 
upon  Armonr  ft  Company  then  securing 
nom  the  railway  an  agreement  to  build 
and  maintain  the  switch.  Upon  satisfy- 
i^  itself,  through  negotiation  with 
officials  of  the  city  and  of  the  railway, 
that  these  conditions  would  be  complied 
with,  Armour  ft  Company  completed  the 
purchase  of  the  lot.  The  city  then 
passed  an  ordinance  granting  such  a 
franchise  to  the  railway  for  the  period 
of  twenty  years,  conditioned,  among 
other  things,  upon  Armour  .ft  Company 
dedicating  about  90  square  feet  of  their 
land  to  the  public  to  round  the  two  cor- 
ners of  their  lot.  The  small  parcels  were 
dedicated;  the  plant  was  erected;  th^ 
switch  was  built  by  the  railway;  and 
over  the  switch  Armour  ft  Company's 
lessee  customarily  receives  [285]  about 
600  cars  of  freight  a  year.  The  plaintiffs 
contend  that  the  switch  franchise,  grant- 
ed by  the  city  to  the  railway,  was  en- 
tered into  for  Armour  ft  Company's 
benefit;  that  it  was,  in  effect,  a  contract 
with  them;  that  the  city  and  the  rail- 
way are  powerless,  under  the  Federal 
Constitution,  to  abrogate  that  contract, 
either  directly,  by  surrendering  the 
switch  franchise,  or  indirectly,  by  re- 
moving the  main  track  with  which  the 
switch  connects;  and  that  the  plaintiffs 
are  entitled  to  'an  injunction,  because 
the  plant,  which  cost  nearly  $80,000  to 
build,  would  lose  most  of  its  value  if 
deprived  of  its  rail  connection. 

To  this  claim  several  answers  are 
made:  (1)  That  the  city  did  not  make 
any  contract  with  Armour  ft  Company, 
and,  under  its  charter,  would  have  been 
without  power  to  do  so;  (2)  that  the 
railway  did  not  make  any  contract  with 
Armour  ft  Company  to  maintain  the 
sidetrack,  and  that  it  had  been  author- 
ized to  remove  the  tracks  from  Pacific 
avenue  by  the  railroad  commission,  un- 
der appropriate  legislation,  on  the 
ground  that  it  would  ''serve  the  public 
interests  by  promoting  the  public  safety 
and  convenience;"  (3)  that  the  plain- 
tiffs have  already  sought  and  been  de- 
nied, as  against  the  railway  and  its 
receivers,  the  same  relief  here  applied 
for;  having  intervened  for  that  purpose 
in  the  original  suit  brought  for  appoint- 
ment of  the  receiver  in  the  district  court 
of  the  United  States  for  the  western  dis- 
trict of  Louisiana;  that  the  decree  of  the 
district  court  therein,  dismissing  its 
petition  asking  the  same  relief,  had  been 
affirmed  by  the  United  States  circuit 
court  of  appeals  for  the  fifth  circuit 
66  L.  ed. 


(Armour  ft  Co.  v.  Texas  ft  P.  R.  Co.  169 
C.  C.  A.  253,  258  Fed.  185) ;  and  that 
this  court  had  denied  Armour  ft  Com- 
pany's petition  for  writ  of  certiorari 
(251  U.  S.  551,  64  Ued.  410,  40  Sup.  Ct. 
Rep.  56) ;  (4)  that  even  if  the  franchise 
had  purported  to  grant  an  absolute  right 
to  maintain  the  tracks  on  Pacific  avenue, 
it  would  have  been  subject  to  the  fair 
exercise  by  the  state,  through  the  munic- 
ipality as  its  agent,  of  the  police  power 
to  promote  the  public  safety;  and  that, 
under  [286]  the  circumstances,  removal 
of  the  tracks  was  essential  for  this  pur- 
pose since  the  tracks  could  not  appropri- 
ately be  placed  underground  or  be  elevated 
(see  Denver  ft  R.  Q.  R.  Co.  v.  Denver, 
250  U.  S.  241,  244,  63  L.  ed.  958,  961, 
39  Sup.  Ct.  Rep.  450;  Erie  R.  Co.  v. 
Public  Utility  Comrs.  decided  by  this 
court  January  3,  1921  [254  U.  S.  394, 
ante,  322,  41  Sup.  Ct.  Rep.  169] ) ;  (5) 
that  the  franchise  for  the  switch  was  not 
absolute;  that  power  of  revocation  had 
been  expressly  reserved  by  clauses  in 
the  ordinance  which  made  the  franchise 
subject  to  the  city's  charter  powers,  and 
provided  ''that  in  the  event  the  said 
railway  company  shall  be  required  to 
abandon,  to  elevate,  or  to  place  in  sub- 
ways said  main  tracks  oil  Pacific  avenue, 
the  franchise  should  be  subject  thereto/' 
and  that  the  railway  was  so  required; 
(6)  that  even  if  plaintiffs  had  the  legal 
right  which  they  assert,  they  were  not 
entitled  to  relief  in  equity  by  injunction, 
since  an  action  at  law  would  afford  an 
adequate  remedy,  and  an  injunction 
would  interfere  with  a  paramount  public 
interest. 

It  was  on  the  last  of  these  grounds 
that  the  circuit  court  of  appeals  in 
Armour  ft  Co.  v.  Texas  ft  P.  R.  Co.  169 
C.  C.  A.  253,  258  Fed.  185,  unanimously 
affirmed  the  decree  dismissing  the  inter- 
vening petition.  Among  the  judges 
sitting  upon  appeal  in  that  case  was  the 
circuit  judge  who  entered  the  decree  in 
this  case  here  under  review.  He  does 
not  appear  to  have  written  an  opinion  in 
this  case,  but  presumably  he  dismissed 
this  bill  also  on  that  ground.  For  it  is 
clear  that  the  case  is  not  one  for 
equitable  relief.  If  the  plaintiffs,  as 
abutting  property  owners,  have  any  legal 
right  which  is  interfered  with,  an  action 
at  law  for  damages  will  afford  them  a 
full  and  complete  remedy.  See  Texas 
ft  P.  R.  Co.  V.  Marshall,  136  U.  S.  393, 
405,  34  L.  ed.  385,  390,  10  Sup.  Ct.  Rep. 
846;  Beasley  v.  Texas  &  P.  R.  Co.  191 
U.  S.  492,  496,  497,  48  L.  ed.  274,  276, 
24  Sup.  Ct.  Rep.  164.  We  have  no  oc- 
casion, therefore,  to  consider  any  of  the 
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other  reasons  urged  for  affirming  the 
decree. 

Second.  Plaintiffs  urge,  apparently  as 
taxpayers,  this  additional  ground  for  re- 
lief: They  allege  that  the  contract  [287] 
entered  into  by  the  city  is  void,  and  that 
its  performance  should  be  enjoined,  be- 
cause the  contract  therefor  was  not 
countersigned  by  the  auditor,  and  the  ex- 
pense thereof  was  not  chared  to  the 
proper  appropriation,  as  required  by  the 
city's  charter.  It  was  agreed  that  the 
plaintiffs  had  brought  a  suit  on  this 
ground  in  a  state  court  on  behalf  of 
themselves  and  of"  other  taxpayers  of 
Dallas,  against  the  city  and  others,  that 
it  had  obtained  upon  an  ex  parte  hear- 
ing a  temporary  injunction  restraining 
the  city  from  carrying  out  the  contract, 
that  this  suit  was  pending  on  appeal  be- 
fore the  court  of  civil  appeals  for  the 
fifth  supreme  judicial  district  of  Texas 
when  this  case  was  heard  below,  and 
that  the  temporary  injunction,  so  far  as 
appears,  is  still  in  force.  The  District 
Court  was  clearly  right,  under  the  cir- 
cumstances, in  refusing  to  grant  an  in- 
junction on  this  ground. 

Affirmed. 


[288]  CHARLES  I.  DAWSON,  Attorney 
General  of  the  State  of  Kentucky,  Victor 
A.  Bradley,  Commonwealth's  Attorney  for 
the  Fourteenth  Judicial  District  of 
Kentucky,  John  I.  Craig,  Auditor  of  Pub- 
lic Accounts  of  the  State  of  Kentucky, 
Appts., 

V. 

KENTUCKY    DISTILLERIES    k    WARE- 
HOUSE COMPANY.     (No.  439.) 

Note. — On  the  validity  of  class  legis- 
lation, generally — see  notes  to  State  v. 
Goodwill,  6  L.R.A.  621,  and  State  v. 
Loomis,  21  L.R.A.  789. 

On  injunction  to  restrain  collection  of 
illegal  taxes — see  note  to  Odlin  v.  Wood- 
ruff, 22  L.R.A.  699. 

Ajb  to  state  decisions  and  laws  as 
roles  of  decision  in  Federal  courts — see 
notes  to  Clark  v.  Graham,  5  L.  ed.  U.  S. 
334;  Ehnendorf  v.  Taylor,  6  L.  ed.  U.  S. 
290;  Jackson  ex  dem.  St.  John  v.  Chew, 
6  L.  ed.  U.  S.  583;  Mitchell  v.  Burling- 
ton, 18  L.  ed.  U.  S.  351;  U^ted  States 
ex  rel.  Butz  v.  Muscatine,  19  L.  ed.  U.  S. 
490;  Forepaugh  v.  Delaware,  L.  &  W.  R. 
Co.  5  L.R.A.  508;  and  Snare  &  T.  Co.  v. 
Friedman,  40  L.R.A.  (N.S.)  380. 

On  pendency  of  action  in  state  or 
Federal  court  as  ground  for  abatement 
of  action  in  other — see  note  to  Willson  v. 
MiUiken,  42  L.RJL.  449. 
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CHARLES  I.  DAWSON,  Attorney  General 
of  the  Commonwealth  of  Kentucky,  and 
Individually;  Louisville  Public  Ware- 
house  Company  (a  Corporation) ;  John 
J.  Craig,  Auditor  of  the  Commonwealth 
of  Kentucky,  and  Individually,  Appts., 

V. 

J.    &    A.    FREIBERG    COMPANY,    Incor- 
porated.      (No.  582.) 

(See  S.  C.  Reporter's  ed.  288-298.) 

Taxes  —  character  —  name. 

1.  The  name  by  which  a  tax  is  described 
in  the  statute  imposing  it  is  immaterial. 
Its  character  must  be  determined  by  its  in- 
cidents. 

[For  other  csRes,  see  Taxes,  16-18,  in  Digest 
'    Sup.  Ct.  1908.] 

Taxes  —  validity  —  uniformity  —  In- 
toxicating   liquor    —    removal    from 
'  bonded  warehouse. 

2.  The  so-called  annual  license  tax  of 
60  cents  a  gallon  upon  all  whisky  either 
withdrawn  from  bond  or  transferred  in  bond 
from  the  state  to  a  point  outside  such 
state,  which  is  imposed  by  Kentucky  Act 
of  March  12,  1920,  upon  every  person 
engaeed  in  the  business  of  manufacturins 
whisky,  or  in  the  business  of  owning  and 
storing  the  same  in  bonded  warehouses 
within  the  state,  is  a  property  tax, — not 
an  occupation  or  license  tax, — and  as  such 
is  invalid  under  Ky.  Const.  §  171,  not  being 
uniform  upon  all  property  of  the  same  class 
subject  to  taxation. 

[For  other  canes,  see  Taxes,  I.  b,  1,  in  Digest 
Sup.  Ct.  1908.] 

Injunction  —  other  remedy  —  Illegal 

tax. 

3.  The  Federal  courts  could  not  de- 
cline jurisdiction  of  a  suit  to  enjoin  the 
collection  of  a  Kentucky  tax  which  is  as- 
serted to  be  illegal,  where,  whatever  rem- 
edies to  recover  back  illegal  taxes  paid  under 
protest  Ky.  Stat.,  §   162,  is  now  regarded 

Ohange  or  extenaion  of  legal  remedy 
pending  unit  as  affecting  equity  juris- 
diction. 

A  court  of  chancery  once  having  had 
jurisdiction  will  retain  it,  although  the 
original  ground  of  jurisdiction,  the  in- 
ability to  recover  at  law,  no  longer  exists. 
Hawley  v.  Cramer,  4  Cow.  717;  King  v. 
Baldwin,  17  John.  384,  8  Am.  Dec.  415. 

A  coiurt  of  equity  is  not  ousted  of  its 
jurisdiction  of  a  suit  to  enforce  a  lien 
against  standing  timber  by  the  fact  that, 
before  the  eye  is  brought  to  a  hearing, 
all  the  timber  has  been  cut.  Michigan 
Iron  &  Land  Co.  v.  Nester,  147  Mich.  599, 
111  N.  W.  177. 

So,  in  a  suit  to  restrain  a  to^xn  from 
removing  a  building,  a  court  of  equity 
will  not  be  ousted  of  its  jurisdiction  and 
the  plaintiff  relegated  to  his  legal  remedy 
by  the  fact  that,  pending  the  hearing, 
the  town  went  siiead  and  removed  the 
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•■  conferrinff,  the  decieiont  of  the  highest 
state  court  left  it  at  least  doubtful,  when 
the  suit  was  brought,  whether  money  so 
paid  could  have  been  recovered  at  law  by 
the  taxpayer,  among  other  reasons,  because 
the  money  would  not  have  been  paid  under 
compulsion  of  distraint  or  of  a  right  of 
distraint,  or  under  a  mistake  of  law  or  of 
fact. 

[IV>r  other  cases,  see  Injunction,  I.  a ;  I.  k, 
In  Digest  Sup.  Ct.  1908.] 

Federal  courts  —  following  state  laws 
and  decisions  —  equitable  remedies. 

4.  If  an  equitable  remedy  is  available 
in  the  state  courts,  it  is  not  lost  by  suing 
in  the  Federal  courts. 

[For  other  cases,  see  Courts,  205&-2079,  in 
Digest  Sup.  Ct.  1908.] 

fiqnlty  —  Jurisdiction  —  change  or  ex- 
tension of  legal  remedies. 

5.  Equitable  jurisdiction  is  not  lost 
because,  since  the  filing  of  the  bill,  an 
adequate  legal  remedy  may  have  become 
available. 

[For  other  cases,  see  Equity,  I.  c.  In  Digest 
Sup.  Ct.   1908.) 

Abatement  —  injanction  suit  in  Federal 
court  —  stay  in  pending  action  in 
state  court. 

6.  A  restraining  order  issued  by  a  state 
court  in  purely  private  litigation  between 
third  parties  over  the  validity  of  a  state 
tax,  which  leaves  those  who  have  already 
begun  suit  in  a  Federal  court  to  enjoin 
the  enforcement  of  the  tax  statute  subject 
to  all  the  danger  of  irreparable  injury 
against   which   they   sought   the  protection 


of  the  Federal  court,  it  not  such  a  stay  as 
is  contemplated  by  the  provision  of  the 
Judicial  Code,  §  266,  as  amended  by  the 
Act  of  March  4,  1913,  that  if,  before  the 
final  hearing  of  an  application  to  restrain 
the  enforcement  of  a  statute  or  an  adminis- 
trative order,  ''a  suit  shall  have  been 
brought  in  a  court  of  the  state  having 
jurisdiction  thereof,  under  the  laws  of  such 
state,  to  enforce  such  statute  or  order, 
accompanied  by  a  stay  in  such  court  of 
proceedings  under  such  statute  or  order 
pending  the  determination  of  such  suit  by 
such  state  court,  all  proceedings  in  any 
court  of  the  United  States  to  restrain  the 
execution  of  such  statute  or  order  shall  be 
staved  pending  the  final  determination  of 
such  suit  in  the  courts  of  the  state." 
[For  other  cases,  see  Abatement,  II.  e,  in 
Digest  Sup.  Ct.  1908.] 

[Nos.  439  and  582.] 

Argued  January  6,  1921.    Decided  February 

28,  1921. 

APPEAL  from  the  District  Court  of 
the  United  States  for  the  Eastern 
District  of  Kentucky  to  review  a  decree 
which  enjoined  the  collection  of  a  tax. 
Affirmed.    Also  an 

APPEAL  from  the  District  Court  of 
the  United  States  for  the  Western 
District  of  Kentucky  to  review  a  decree 
which  enjoined  the  collection  of  a  tax. 
Affirmed. 
The  facts  are  stated  in  the  opinion. 


building.  Lewis  v.  North  Kingstown,  16 
R.  I.  15,  27  Am.  St.  Rep.  724,  11  Atl. 
173.  The  court  stated  that  it  oueht  not 
to  be  in  the  power  of  a  defendant  in  an 
injunction  bill  to  oust  the  court  of  its 
jurisdiction  by  committing  pendente  lite 
the  very  act  to  prevent  which  the  suit 
was  begun. 

So,  although,  pending  suit  to  enforce 
liens,  the  lien  law  under  which  such  suit 
is  brought  is  declared  unconstitutional, 
equity  will  retain  jurisdiction  to  grant  a 
money  judgment,  especially  where  there 
is  no  reason  to  doubt  that,  when  the  bill 
was  filed,  the  equitable  right  to  enforce 
the  lien  was  asserted  in  good  faith,  and 
was  not  a  subterfuge  to  give  jurisdiction. 
Cincinnati  &  C.  Traction  Co.  v.  American 
Bridge  Co.  120  C.  C.  A.  398,  202  Fed. 
184. 

And  where,  pending  suit  to  restrain 
towns  from  diverting  water  under  a  void 
certificate,  a  new  certificate  is  filed  which 
18  sufficient  authority  for  the  diversion, 
the  court,  although  ousted  of  its  jurisdic- 
tion to  restrain  the  diversion,  may  retain 
the  bill  for  the  purpose  of  assessing 
damages  sustained  prior  to  the  filing  of 
the    new    certificate.     Lexington    Print 

Works  V.  Canton,  171  Mass.  414, 50  N-  E. 
•ft  li.  «d. 


931;  Woodbury  v.  Marblehead  Water  Co. 
145  Mass.  509,  15  N.  E.  282. 

Where  a  defendant  in  an  action  at  law 
is  fraudulently  prevented  from  prose- 
cuting an  appeal  from  the  judgment 
rendered  against  him,  and  execution  is 
issued  and,  pending  suit  to  enjoin  en- 
forcement of  the  execution,  the  judgment 
is  paid  to  prevent  a  sale  of  the  property 
levied  upon,  a  temporary  injunction 
having  been  refused,  equity  will  retain 
jurisdiction  to  award  damages,  although 
the  equitable  relief  prayed  for  cannot  be 
granted  because  of  the  consummation  of 
the  fraud.  Everett  v.  Tabor,  127  Ga.  103, 
119  Am.  St.  Rep.  324,  56  S.  E.  123. 

And  in  Bigelow  v.  Washburn,  98  Wis. 
553,  74  N.  W.  362,  it  was  held  that  where, 
pending  suit  to  set  aside  a  tax  levy 
and  to  restrain  the  levy  of  the  tax  upon 
property,  the  town  went  ahead  and  levied 
the  tax,  and  the  property  owner  paid  the 
tax  in  order  to  prevent  a  sale  of  the 
property,  a  court  of  equity  was  not 
ousted  of  its  jurisdiction  on  the  ground 
that  an  adequate  remedy  at  law  was 
available. 

Equity  is  not  ousted  of  its  jurisdiction 
of  a  suit  on  a  lost  note  by  the  fact 
that,  after  the  bill  is  filed,  but  before 
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Mr.  Oharlee  I.  Dawson,  Attorney  Gen- 
eral of  Kentucky,  in  propria  persona, 
argued  the  cause,  and,  with  Mr.  W.  T. 
Fowler,  filed  a  brief  for  appellants: 

Plaintiff  below  had  an  adequate  remedy 

ftt  l&w 

Dows  V.  Chicago,  11  Wall.  108,  20 
L.  ed.  65;  Indiana  Mfg.  Co.  v.  Koehne, 
188  U.  S.  681,  47  L.  ed.  651,  23  Sup.  Ct. 
Rep.  452;  Shelton  v.  Piatt,  139  U.  S. 
591,  35  L.  ed.  273,  11  Sup.  Ct.  Rep. 
646;  Allen  v.  Pullman's  Palace  Car  Co. 
139  U.  S.  658,  35  L.  ed.  303,  11  Sup. 
Ct.  Rep.  682;  Bois^  Artesian  Hot  A 
Cold  Water  Co.  v.  Bois6  City,  213  U.  S. 
276,  53  L.  ed.  796,  29  Sup.  Ct.  Rep.  426 ; 
Singer  Sewing  Mach.  Co.  v.  Benedict,  229 
U.  S.  481,  57  L.  ed.  1288,  33  Sup.  Ct. 
Rep.  941;  Arkansas  Bldg.  &  Loan  Asso. 
V.  Madden,  175  U.  S.  269,  44  L.  ed.  159, 
20  Sup.  Ct.  Rep.  119;  Greene  v.  E.  H. 
Taylor,  Jr.  ft  Sons,  184  Ky.  739,  212 
S.  W.  925;  Craig  v.  Security  Producing 
&  Ref .  Co.  189  Ky.  565,  225  S.  W.  729 ; 
Craig  V.  Frankfort  Distilling  Co.  189  Ky. 
616,  225  S.  W.  731;  Ex  parte  Young, 
209  U.  S.  123,  52  L.  ed.  714,  13  L.R.A. 


(KS.)  932,  28  Sup.  Ct.  Rep.  441,  14 
Ann.  Cas.  764;  Union  P.  R.  Co.  v.  Weld 
County,  247  U.  S.  282,  62  L.  ed.  1110, 
38  Sup.  Ct.  Rep.  510. 

The  tax  imposed  by  the  act  in  question 
is  an  occupational  or  excise  tax,  and  ia 
justified  under  §  181  of  the  Constitution 
of  Kentucky. 

Brown-Forman  Co.  v.  Kentucky,  217 
U.  S.  563,  54  L.  ed.  883,  30  Sup.  Ct 
Rep.  578;  Greene  v.  E.  H.  Taylor,  Jr. 
&  Sons,  184  Ky.  739,  212  S.  W.  925 ;  Ray- 
dure  V.  Estill  County,  183  Ky.  84,  209 
S.  W.  19;  American  Mfg.  Co.  v.  St 
Louis,  250  U.  S.  459,  63  L.  ed.  1084,  39 
Sup.  Ct  Rep.  522;  Locke  v.  New  Or- 
leans, 4  Wall.  172,  18  L.  ed.  334 ;  League 
V.  Texas,  184  U.  S.  156,  46  L.  ed.  478,  22 
Sup.  Ct  Rep.  475;  Kentucky  Union  Co. 
V.  Kentucky,  219  U.  S.  140,  55  L.  ed.  137, 
31  Sup.  Ct.  Rep.  171;  1  Cooley,  Taxn.  3d 
ed.  492;  Billings  v.  United  States,  232 
U.  S.  261,  58  L.  ed.  596,  34  Sup.  Ct  Rep. 
421 ;  Santa  Clara  Female  Academy  v.  Sul- 
livan, 116  111.  375,  56  Am.  Rep.  776, 
6  N.  E.  183;  Pennsylvania  Co.  v. 
Bauerle,   143    111.   459,   33   N.    E.    166; 


a  decree  is  rendered,  the  note  is  found. 
Crawford  v.  Summers,  3  J.  J.  Marsh.  300. 

Also  in  Hamlin  v.  Hamlin,  56  N.  C.  (3 
Jones,  Eq.)  191,  where  an  obligor  on  a 
bond  had  falsely  stated  that  he  had  de- 
stroyed the  bond,  and  the  obligee  com- 
menced an  action  in  equity  to  recover 
on  such  bond,  alleging  it  to  have  been 
lost,  it  was  held  that  the  court  was  not 
ousted  of  its  jurisdiction  by  the  obligor's 
subsequently  producing  the  bond. 

And  in  Lyttle  v.  Cozad,  21  W.  Va. 
183,  it  was  held  that  a  court  of  equity 
is  not  ousted  of  its  jurisdiction  to  enforce 
a  lost  bond  although,  after  the  filing 
of  the  bill,  but  before  the  hearing,  the 
bond  is  found. 

To  the  same  effect  is  Clark  v.  Nickell, 
73  W.  Va.  69,  79  S.  E.  1020,  Ann.  Cas. 
1917  A,  1286. 

In  a  suit  to  restrain  the  witl^drawal 
of  money  from  a  bank  pending  deter- 
mination as  to  the  ownership  thereof, 
jurisdiction  of  equity  is  not  lost  by  the 
fact  that  the  equitable  question  is  elimin- 
ated by  the  deposit  of  the  money  in  court, 
thus  leaving  the  case  simply  an  action  for 
the  recovery  of  money.  Supreme  Lodge, 
K.  P.  V.  Dalzell,  205  Mo.  App.  207,  223 
S.  W.  786. 

An  action  does  not  cease  to  be  an 
action  for  the  abatement  of  a  nui^nce, 
and  within  the  equitable  jurisdiction  of 
ttie  courts,  because,  after  its  commence- 
meaty  the  defendant,  of  his  own  motion, 
causes  its  abatement.    MeCartby  v.  Gas- 
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ton  Ridge  Mill  &  Min.  Co.  144  Cal.  542, 
78  Pac.  7;  Smith  v.  Ingeraoll-Sargeant 
Rock  Drill  Co.  7  Misc.  374,  27  N.  Y. 
Supp.  907;  Moon  v.  National  Wall- 
Plaster  Co.  31  Misc.  631,  66  N.  Y.  Supp. 
33,  affirmed  without  opinion  in  57  App. 
Div.  621,  67  N.  Y.  Supp.  1140;  Tucker 
V.  Edison  Electric  Illuminating  Co.  100 
App.  Div.  407,  91  N.  Y.  Supp.  439, 
affirmed  without  opinion  in  184  N.  Y. 
548,  76  N.  E.  1110. 

So,  an  action  to  restrain  the  operation 
of  a  manufacturing  plant  in  such  a 
manner  as  to  injure  plaintiff's  adjoin- 
ing property,  and  to  recover  the  damages 
already  accrued,  is  properly  brought  in 
equity,  and  defendant  is  not  entitled  to 
have  a  jury  trial  as  a  matter  of  right, 
although  the  right  to  the  injunction  has 
ceased,  because  of  the  abatement  of  the 
nuisance  at  the  time  of  the  trial.  Miller 
V.  Edison  Electric  Illuminating  Co.  184 
N.  Y.  17,  3  L.R.A.(N.S.)  1060,  76  N.  E. 
734,  6  Ann.  Cas.  146. 

In  Van  Allen  v.  New  York  Elev.  R.  Co. 
144  N.  Y.  174,  38  N.  E.  997,  it  was  held 
that  the  fact  that  plaintiff,  pending  a 
suit  to  restrain  the  operation  of  an  ele- 
vated railroad  in  front  of  his  premises, 
sold  the  premises,  will  not  deprive  a 
court  of  equity  of  jurisdiction  to  award 
damages  prior  to  the  sale,  although  then 
was  an  adequate  remedy  at  law. 

But  in  McNulty  v.  Mt.  Morris  Eleetrie 
Light  Co.  172  N.  Y.  410,.  66  N.  B.  198, 
a  suit  by  a  lessee  of  premises  to  restnis 
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Oreenc  v.  Kentenia  Corp.  175  Ky.  G61, 
194  S.  VV.  820. 

The  act  in  qiieBtion  does  not  violate  § 
171  of  the  Constitution  of  Kentiicl^'. 

Hager  v.  Walker,  128  Kv.  1,  15  lAl.A. 
(N.S.)  196,  129  Am.  St.  Rep.  238,  107 
8.  W.  254;  Gordon  v.  Louisville,  138  Ky. 
444,  128  S.  W.  327;  Louisville  v.  Sagal- 
owaki  ft  Son,  136  Ky.  328,  13G  Am.  Hep. 
258,  124  S.  W.  339;  Strater  Bros.  To- 
bacco  Co.  V.  Com.  117  Ky.  604,  78  S.  W. 
871;  Weyman  v.  Newport,  153  Ky.  490, 
156  S.  W.  109. 

Do  the  penalties  for  violation  of  the 
act  in  question  make  it  invalid? 

St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Williams, 
251  U.  S.  63,  64  L.  ed.  139,  40  Sup.  Ct. 
Rep.   71;   Wadley   Southern  R.   Co.   v. 


Georgia,  235  U.  S.  651,  59  L.  ed.  405, 
P.U.R.1915A,  106,  35  Sup.  Ct.  Rep.  214; 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Texas,  246 
U.  S.  58,  62  L.  ed.  574,  38  Sup.  Ct.  Rep. 
236. 

The  tax  imposed  by  the  act  does  not 
place  such  a  burden  on  interstate  com- 
merce as  to  violate  art.  1,  •§  8,  cl.  3,  of  the 
Constitution  of  the  United  States. 

Coe  V.  Errol,  116  U.  S.  517,  29  L.  ed. 
715,  6  Sup.  Ct.  Rep.  475;  Diamond 
Match  Co.  V.  Ontonagon,  188  U.  S.  82,  47 
L.  ed.  394,  23  Sup.  Ct.  Rep.  200 ;  Ameri- 
can Mfg.  Co.  V.  St.  Louis,  250  U.  S. 
459,^63  L.  ^d.  1084,  39  Sup.  Ct.  Rep.  522; 
Underwood  Typewriter  Co.  v.  Chamber- 
lain, 254  U.  S.  113,  65  L.  ed.  165,  41  Sup. 
Ct.  Rep.  45;    United  States  Glue    Co.  v. 


a  nuisance,  it  was  held  that  by  the  expira- 
tion of  the  lease,  and  by  the  vacation  of 
the  premises  before  the  hearing,  the 
ground  for  injunction  had  disappeared, 
and  defendant  was  entitled  to  a  trial  by 
jury  on  the  question  of  damages,  since 
the  trial  by  jury  bad  not  been  waived; 
distinguishing  Van  Allen  v.  New  York 
Elev.  R.  Co.  supra,  as  being  a  case  where 
a  jury  trial  had  b^n  waived.  The  court 
further  distinguished  Beedle  v.  Bennett, 
122  U.  S.  71,  30  L.  ed.  1074,  7  Sup.  Ct. 
Rep.  1090,  and  Clark  v.  Wooster,  119 
U.  S.  325,  30  L.  ed.  392,  7  Sup.  Ct.  Rep. 
217,  cited  in  this  note,  stating  that, 
though  the  Federal  courts  have  cognizance 
of  both  equitable  and  legal  causes,  the 
practice  and  the  pleadings  are  entirely 
different  for  each  class  of  cases,  and  if 
a  proceeding  brought  on  the  equity  side 
of  the  court  is  not  one  of  equitable 
cognizance,  the  cause  must  be  dismissed 
and  a  new  proceeding  must  be  instituted 
at  law.  The  court  said  that  the  Federal 
courts  have  adopted  the  practice  disclosed 
by  these  two  oases  in  order  to  avoid  a 
multiplicity  of  suits,  and  to  save  both 
parties  from  the  hardship  of  resorting  to 
another  action  for  the  decision  of  a  con- 
troversy in  a  case  where,  when  the  suit 
was  begun,  plaintiff  was  entitled  to  equi- 
table relief, — a  hardship  which  did  not 
exist  in  New  York  state,  since  there  the 
changed  conditions  would  only  entail  a 
shifting  from  the  equity  to  the  law  side 
of  the  court,  the  trial  proceeding  on  the 
same  pleadings. 

Jurisdiction  of  a  suit  to  enjoin  the 
infringement  of  a  patent  will  be  retained 
although  the  ground  for  equitable  relief 
expires  by  expiration  of  the  patent  be- 
fore the  hearing.  Clark  v.  Wooster,  119 
U.  S.  322,  30  L.  ed.  392,  7  Sup.  Ct. 
Rep.  217;  Beedle  v.  Pennett,  supra; 
Bnseh  v.  Jones,  184  U.  S.  598,  46  L.  ed. 
•a  Ij.  ed. 


707,  22  Sup.  Ct.  Rep.  511 ;  Carnegie  Steel 
Co.  v.  Colorado  Fuel  &  Iron  Co.  91 
C.  C.  A.  229,  165  Fed.  195;  Davenport 
V,  Rylands,  L.  R.  1  Eq.  302,  12  Jur. 
N.  S.  71,  35  L.  J.  Ch.  N.  S.  204,  14  L.  T. 
N.  S.  53,  1  New  Rep.  173,  14  Week.  Rep 
248. 

And  the  fact  that  the  contract  has 
expired  pending  hearing  in  a  suit  to 
rescind  will  not  preclude  the  court  from 
retaining  jurisdiction  to  give  any  relief 
to  which  the  plaintiff  is  entitled.  Raftery 
V.  Worid  Fihn  Corp.  180  App.  Div.  475, 
167  N.  Y.  Supp.  1027. 

And  the  fact  that  a  tenantV  right  to 
an  injunction  against  his  landlord's  inter- 
ference with  his  enjoyment  of  the  premi- 
ses terminates  pending  suit  by  the  expira- 
tion of  the  term  will  not  prevent  equity 
from  retaining  the  suit  to  assess  damages. 
Case  V.  Minot,  158  Mass.  577,  22  L.R.A. 
536,  33  N.  E.  700. 

So,  in  a  suit  to  enforce  a  restriction 
in  a  deed,  if  the  restriction  expires  before 
the  final  decree  is  rendered,  damages  may 
be  assessed  for  the  violation  of  the  re- 
striction while  it  continued  in  force, 
although  the  court  had  no  jurisdiction 
to  restrain  a  violation  of  the  restriction. 
Langmaid  v.  Reed,  159  Mass.  409,  M 
N.  E.  593. 

In  a  suit  for  specific  performance  of  a 
contract,  performance  of  the  contract 
before  entry  of  decree,  but  subsequent 
to  the  filing  of  the  bill,  will  not  oust  a 
court  of  equity  of  its  ancillary  power  to 
decree  damages.  Grubb  v.  Starkey,  90 
Va.  831,  20  S.  E.  784. 

The  death  of  insured  pending  a  suit 
to  cancel  an  insurance  policy  will  not 
deprive  equity  of  its  jurisdiction,  although 
the  beneficiary  at  once  brings  action  at 
law  on  the  policy,  in  which  all  the  de- 
fenses in  the  equitable  suit  are  available. 

Mutual  L.  Ins.  Co.  v.  Blair,  130  Fed.  971. 
1 
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Oak  Creek,  247  U.  S.  321,  62  L.  ed.  1135,  ute,  and,  being  invalid,  renders  the  entire 

38  Sup.  Ct  Rep.  499,  Ann.  Cas.  1918E,  act  void. 

748.  6  R.  C.  L.  §  122;  State  ex  rel.  Sel- 
ls the  appellee  denied  the  eqaal  pro  liger  v.  O'Connor,  5  N.  D.  629,  67  N.  W. 

tection  of  tlie  law  guaranteed  by  the  14th  824 ;    Pollock  v.  Farmers'  Loan  &  T.  Co. 

Amendment?  158  U.  S.  601,  635,  39  L.  ed.  1108,  1126, 

Brown-Forman  Co.  v.  Kentucky,  217  15  Sup.  Ct.  Rep.  912. 

U.  S.  563,  54  Lk  -ed.  883,  30  Sup.  Ct.  Rep.  The  act  is  unconstitutional  because  it  is, 

578.  in  fact,  a  property  tax,  and  as  such,  it  is 

Is  the  tax  confiscatory  ?  in  violation  of  the  Kentucky  Constitution, 

McCray  v.  United  States,  195  U.  S.  27,  §  171. 

49  L.  ed.  78,  24  Sup.  Ct.  Rep.  769, 1  Ann.  Campbell  County  v.  Newport,  174  Ky. 

Cas.  561;     License  Tax  Cases,  5  Wall.  712,   L.R.A.1917D,   791,   193   S.   W.   1; 

463,  18  L.  ed.  497;     Pacific  Ins.  Co.  v.  Ravdure  v.  Estill  County,  183  Ky.  84,  209 

Soule,  7  Wall.  433,  19  L.  ed.  95;  Austin  S.  W.  19. 

V.  Boston,  7  Wall.  694,  19  L.  ed.  224.  The  act  is  unconstitutional  because  it  is 

Mr.  W.  Overton  Harris  argued   the  f  ^'  «"^^. »  '^^f/^^.  ^^/V^PTi!*^  ^''  f  "l"* 

cause  and  filed  a  brief  for  the  Luisville  ^J^^  /?f  '?  *^"i*V2"f  ^^  ^^  ^^^  Kentucky 

Public  Warehouse  Company,  an  appellant  Constitution,  §  Ibl.                    ,    m    r. 

in  Mn  ^ft9                     *'     ^»         *-*-  Pollock   V.   Farmers*   Loan   &   T.    Co. 

"*  ^°'  ^^'^'  157  U.  S.  429,  39  L.  ed.  759,  15  Sup.  Ct. 

Mr.  William  MarshaU  BuUitt  argued  Rep.  673,  158  U.  S.  601,  39  L.  ed.  1108, 

the  cause,  and,  with   Mr.   I^vy  Mayer,  15    Sup.    Ct.    Rep.   912;     Knowlton    v. 

filed  a  brief  for  appellee  in  No.  439 :  Moore,  178  U.  S.  41,  44  L.  ed.  969,  20 

So  much  of  the  act  as  injposes  a  tax  Sup.  Ct.  Rep.  747;    Flint  v.  Stone  Tracy 

of  50  cents  a  gallon  upon  each  gallon  of  Co.  220  U.  S.  107,  55  L.  ed.  389,  31  Sup. 

whisky  transferred,  in  bond,  from  ware-  Ct.   Rep.  342,  Ann.   Cas.  1912B,   1312; 

hou.scs  in  Kentucky  to  any  point  outside  Zonne  v.  Minneapolis  Syndicate,  220  U.  S. 

of  Kentucky,  is  unconstitutional,  because  187,  55  L.  ed.  428,  31  Sup.  Ct.  Rep.  361; 

in  conflict  with  the  commerce  clause  of  McCoach  v.  Minehill  &  S.  II.  R.  Co.  228 

the  Constitution.  U.  S.  295,  57  L.  ed.  842,  33  Sup.  Ct.  Rep. 

Passenger  Cases,  7  How.  283,  12  L.  ed.  419. 

702;  Almy  v.  California,  24  How.  169,  The  Kentucky  Company  properly  re- 

16  L.  ed!  644 ;     Crandall  v.  Nevada,  6  sorted  to  equity,  as  there  is  no  adequate 

Wall.  35,  18  L.  ed.  745;     Woodruff  v.  remedy  at  law. 

Parham.  8  Wall.  123,  19  L.  ed.  382;  Craig  v.  Security  Producing  &  Ref.  Co. 
State  Freight  Tax  Case  (Philadelphia  &  189  Ky.  565,  225  S.  W.  729;  Gates  v. 
R.  R.  Co.  V.  Pennsylvania),  15  Wall.  Barrett,  79  Ky.  295;  Neglev  v.  Hender- 
232,  21  L.  ed.  140;  Henderson  v.  New  son  Bridge  Co.  107  Ky.  414,  54  S.  W.  171; 
York  (Hendei-son  v.  Wickham),  92  U.  S.  Mt.  Sterling  Oil  &  Gas  Co.  v.  Ratliff,  127 
259,  23  L.  ed..513;  Western  U.  Teleg.  Ky.  1, 104  S.  W.  993 ;  Bank  of  Kentucky 
Co.  V.  Texas,  105  U.  S.  460,  26  L.  ed.  v.  Stone,  88  Fed.  383,  174  U.  S.  799,  43 
1067;  New  York  v.  Compagnie  General^  L.  ed.  1187,  19  Sup.  Ct.  Rep.  881;  Rhea 
Transatlantique,  107  U.  S.  59,  27  L.  ed.  v.  Newman,  153  Ky.  604,  44  L.R.A.(N.S.) 
383,  2  Sup.  Ct.  Rep. -87;  Pickard  v.  989,  156  S.  W.  1*54;  Stanley  v.  Town- 
Pullman  Southern  Car  Co.  117  U.  S.  34,  send,  170  Ky.  833,  186  S.  W.  941;  Mitch- 
29  L.  ed.  785,  6  Sup.  Ct.  Rep.  635;  West  ell  v.  Knox  County  Fiscal  Ct.  165  Ky. 
V.  Kansas  Natural  Gas  Co.  221  U.  S.  220,  543  177  S.  W.  279. 

65  L.  ed.  716,  35  L.R.A.(N.S.)  1193,  31  ^            n.i,^««.  ir*««*^»  w^i«   ««-i 

Sup    Ct    Rep    564-     Hevman  v    Havs  Messrs.  Thomas  Kennedy  Helm  and 

236  U.  S.  178,  59  l!  ed.  527,  35  Sup.  Ct!  Jf^  ^^^^.^l  argued  the  cause,  and   with 

x>^^  At\Q,    TiLu^  c*«*^-  „  TT„^„i«i  007  Messrs.    Edmund    F.    Trabue,    John    C. 

?T  ^Q   1^0  V    1^  «1Q   Q  Jq        rf  p  Doolan,  and  James  P.  Helm,  Jr.,  filed  a 

L® A  '  %  ^  im  A  '9««  ^T  %"^{  brief  for  appellee  in  No.  582: 

116  U.  S.  517,  29  L.  ed.  715,  6  Sup.  Ct.  ^^le  Kentucky  Constitution. 

Rep.  475;     Diamond  Match  Co.  v.  On-  fiscal  Court  v.  F.  &  A.  Cox  Co.  132 

tonagon,  188  U.  S.  82,  47  L.  ed.  394,  23  Ky.  738,  21  L.R.A.(N.S.)  83,  117  S.  W. 

Sup.  Ct.  Rep.  266 ;    American  Mfg.  Co.  v.  296 ;  LouisviUe  v.  Pooley,  136  Ky.  286, 

St.  Louis,  250  U.  S.  459,  63  L.  ed.  1084,  39  25  L.R.A.(N.S.)   582,  124  S.  W.  315; 

Sup.  Ct.  Rep.  522.  Salisbury   v.    Equitable  Purchasing  Co. 

The  provision  for  imposing  a  tax  on  177  Kv.  348,  L.R.A.1918A,  1114,  197  S. 

whisky  transferred,  in  bond,  out  of  the  W.  813 :  Hager  v.  Walker,  128  Ky.  1,  15 

state,  18  an  inseparable  part  of  the  sUt-  L.R.A.(N.S.)  195,  129  Am.  St  Rep.  238, 


IMO. 


DAWSON  T.  KENTUCKY  DISTILLERIES  ft  WAREHOUSE  GO. 


107  8.  W.  254;  Sperry  ft  H.  Co.  v. 
Owehsboro,  151  Ky.  389,  151  S.  W.  932, 
Ann.  Cas.  1915A,  373;  Tandy  ft  F. 
Tobacco  Co.  v.  Uopkinsville,  174  Ky. 
180,  192  S.  W.  46. 

The  act  is  void  for  uncertainty. 

Com.  V.  Barney,  115  Ky.  475,  74  S.  W. 
181;  Joyce  v.  Woods,  78  Ky.  385; 
Thompson  v.  Kentucky,  209  U.  S.  340, 
346,  52  L.  ed.  822,  826,  28  Sup.  Ct.  Rep. 
633;  Com.  v.  Louisville  ft  N.  R.  Co.  20 
Ky.  L.  Rep.  491,  46  S.  W.  700;  Louis- 
ville ft  N.  R.  Co.  V.  Com.  99  Ky.  132,  33 
LJ?.A.  209,  59  Am.  St.  Rep.  457,  35 
8.  W.  129 ;  McChord  v.  LouisviUo  ft  N. 
R.  Co.  183  U.  S.  498,  46  L.  ed.  296,  22 
Snp.  Ct.  Rep.  165 ;  36  Cyc.  969,  and  cases 
eited;  First  Nat.  Bank  v.  United  States, 
46  L.R.A.(N.S.)  1139,  124  C.  C.  A.  250, 
206  Fe.l.  374. 

The  so-called  Vance  Act  is  purely  ar- 
bitrary in  its  attempted  classification  of 
a  business. 

Gulf,  C.  ft  F.  S.  R.  Co.  V.  Ellis,  165 
U.  S.  150,  159,  165,  41  L.  ed.  666,  669, 
671,  17  Sup.  Ct.  Rep.  255;  BelFs  Gap 
R.  Co.  V.  Pennsylvania,  134  U.  S.  232, 
237,  33  L.  ed.  892,  894,  10  Sup.  Ct.  Rep. 
633 ;  Barbier  v.  Connolly,  113  U.  S.  27, 
31,  28  L.  ed.  923,  925,  5  Sup.  Ct.  Rep. 
357;  Henderson  Bridge  Co.  v.  Hender- 
son, 173  U.  S.  614,  43  L.  ed.  831,  19  Sup. 
Ct.  Rep.  545;  Lexin^on  v.  McQuillan, 
9  Dana,  517,  35  Am.  Dec.  159. 

Mere  ownership  cannot  be  instanter  de- 
dared  engaging  in  business. 

Hays  V.  Com.  107  Kv.  655,  55  S.  W. 
425;  Evers  v.  Mayfield,  120  Ky.  74,  85  S. 
W.  697;  Louisville  Lozier  Co.  v.  Louis- 
ville, 159  Ky.  178, 166  S.  W.  767;  Newport 
V.  French  Bros.  Bauer  Co.  169  Ky.  185, 
183  S.  W.  532;  Com.  v.  Chattanoo^ra 
Implement  ft  Mfg.  Co.  126  Ky.  636,  104 
S.  W.  389;  Zonne  v.  Minneapolis  Syn- 
dicate, 220  U.  S.  187,  55  L.  ed.  428,  31 
Sap.  Ct.  Rep.  361;  McCoach  v.  Minehill 
ft  S.  H.  R.  Co.  228  U.  S.  29&-303,  57  L. 
ed.  842-845,  33  Sup.  Ct.  Rep.  419;  United 
States  V.  Emery,  B.  T.  Realty  Co.  237 
U.  S.  28-32,  59  L.  ed.  825-827,  35  Sup. 
Ct.  Rep.  499. 

The  act  imposes  a  direct  ad  valorem 
tax  on  the  property. 

Thompson  v.  Kreutzer,  112  Miss.  165, 
72  So.  891;  Thompson  v.  McLeod,  112 
Miss.  383,  L.R.A.1918C,  893,  73  So.  193, 
Ann.  Cas.  1918A,  674;  Standard  Oil  Co. 
V.  Com.  119  Ky.  75,  82  S.  W.  1020; 
Brown  v.  Maryland,  12  Wheat.  419,  444, 
6  L.  ed.  678,  686;  Pollock  v.  Farmers' 
Loan  ft  T.  Co.  157  U.  S.  580,  39  L.  ed. 
81S,  15  Sup.  Ct.  Rep.  673;  Almy  v.  Cali- 
toraia,  24  How.  169, 16  L.  ed.  644;  North- 
M  L.  ed. 


em  C.  R.  Co.  v.  Jackson,  7  Wall.  262,  19 
L.  ed.  88;  Cook  v.  Pennsylvania,  97  U.  S. 
566,  24  L.  ed.  1015;  Greene  v.  Louisville 
ft  Interurban  R.  Co.  244  U.  S.  499,  61 
L.  ed.  1280,  37  Sup.  Ct.  Rep.  673,  Ann. 
Cas.  1917E,  88;  Louisville  ft  N.  R.  Co. 
V.  Bosworth,  209  Fed.  380;  Louisville  ft 
N*.  R.  Co.  V.  Greene,  244  U.  S.  522,  61  L. 
ed.  1291,  37  Sup.  Ct.  Rep.  683,  Ann.  Cas. 
1917E,  97;  Raymond  v.  Chicago  Union 
Traction  Co.  207  U.  S.  20,  52  L.  ed.  78, 
28  Sup.  Ct.  Rep.  7,  12  Ann.  Cas.  757. 

Federal  courts  may  adopt  available 
equity  proceedings  of  the  local  state 
courts,  and  the  Kentucky  courts  sustain 
the  right  to  injunction  in  such  cases. 

Gates  V.  Barrett,  79  Ky.  295;  Negley 
V.  Henderson  Bridge  Co.  107  Ky.  414,  54 
S.  W.  171;  Norman  v.  Boaz,  85  Ky. 
557,  4  S.  W.  316 ;  Baldwin  v.  Shine,  84 
Ky.  502,  2  S.  W.  164 ;  Fiscal  Ct.  v.  F. 
ft  A.  Cox  Co.  132  Ky.  738,  21  L.R.A. 
(N.S.)  83, 117  S.  W.  296;  Simkins,  Fed. 
Eq.  Suit,  p.  18;  Davis  v.  Gray,  16  Wall. 
203-221.  21  L.  ed.  447-453;  Sawyer  v. 
White,  122  Fed.  227;  National  Surety 
Co.  V.  State  Bank,  61  L,R.A.  394,  56  C. 
C.  A.  657,  120  Fed.  593;  Barber  As- 
phalt Paving  Co.  v.  Morris,  67  L.R.A.  761, 
66  C.  C.  A.  55,  132  Fed.  945 ;  Cowley  v. 
Nortliem  P.  R.  Co.  159  U.  S.  569,  582, 
40  L.  ed.  263,  266,  16  Sup.  Ct.  Rep.  127. 

There  was  no  sufficient  or  adequate 
remedy  at  law. 

Boyce  v.  Grundy,  3  Pet.  210,  215,  7  L. 
ed.  655,  657;  Walla  Walla  v.  Walla 
Walla  Water  Co.  172  U.  S.  12,  43  L.  ed. 
345,  19  Sup.  Ct.  Rep.  77;  Davis  ▼. 
Wakelee,  150  U.  S.  680,  688,  39  L.  ed.  578, 
584,  15  Sup.  Ct.  Rep.  555;  Union  P.  R. 
Co.  V.  Weld  County,  247  U.  S.  282,  285, 
62  L.  ed.  1110, 1116,  38  Sup.  Ct.  Rep.  510; 
Greene  v.  E.  H.  Taylor,  Jr.  ft  Sons  184 
Ky.  739,  212S.  W.  925;  Craig  v.  Secur- 
ity Producing  &  Ref.  Co.  189  Ky.  565,  225 
S.  W.  729;  Craig  v.  Frankfort  Distil- 
ling  Co.  189  Ky.  620,  225  S.  W.  731; 
Montenegro-Riehm  Music  Co.  v.  Board 
of  Education,  147  Ky.  720,  145  S.  W. 
740;  Gordon  v.  Morrow,  186  Ky.  729; 
Louisville  Trust  Co.  v.  Stone,  46  C.  C.  A. 
299,  107  Fed.  305. 

Where  equity  jurisdiction  attached  at 
the  time  of  institution  of  the  suit,  subse- 
quent changes  of  conditions  do  not  defeat 
such  jurisdiction. 

Clark  V.  Wooster,  119  U.  S.  322,  326, 
30  L.  ed.  392,  393,  7  Sup.  Ct.  Rep.  217; 
Beedle  v.  Bennett,  122  U.  S.  71,  30  L.  ed. 
1074,  7  Sup.  a.  Rep.  1090;  Busch  ▼. 
Jones,  184  U.  S.  598,  46  L.  ed.  707,  22 
Sup.  Ct.  Rep.  511;  Carnegie  Steel  Co. 
V.  Colorado  Fuel  ft  Iron  Co.  91  C.  C.  A« 
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229,  165  Fed.  195;  United  States  Mitis 
Co.  V.  Detroit  Steel  &  Spring  Co.  122  Fed. 
863;  Ransome-Crummey  Co.  v.  Marten- 
stein,  167  Cal.  406,  139*  Pac.  1060 ;  Lex- 
in^on  Print  Works  v.  Canton,  171  Mass. 
414,  50  N.  E.  931;  Rosen  v.  Maver,  224 
Mass.  494,  113  N.  E.  217. 

The  threatened  multiplicit}'  of  suits  and 
the  excessive  and  oppressive  penalties 
gave  jurisdiction  in  equity. 

Greene  v.  Louisville  &  Interurban  R. 
Co.  244  U.  S.  499,  61  L.  ed.  1280,  37  Sup. 
Ct.  Rep.  673,  Ann.  Cas.  1917E,  88;  Ex 
parte  Young,  209  U.  S.  145-147,  52  L.  ed. 
724,  13  L.R.A.(N.S.)  932,  28  Sup.  Ct. 
Rep.  441,  14  Ann.  Cas.  764;  Okla- 
homa Operating  Co.  v.  Love,  252  U.  S. 
331,  330,  337,  64  L.  ed.  596,  598,  599,  40 
Sup.  Ct.  Rep.  338. 

3fr.  Justice  Brandeis  delivered  the 
opinion  of  the  court: 

On  March  12,  1920,  the  legislature  of 
Kentucky  passed  and  the  governor  ap- 
proved an  act  which  imposed  upon  ev- 
ery person  engaged  in  the  business  of 
manufacturing  whisky,  or  '4n  the  busi- 
ness of  owning  and  storing''  the  same 
in  bonded  warehouses  within  the  state, 
what  was  called  an  ''annual  license  tax" 
of  50  cents  a  gallon  upon  all  whisky, 
either  withdrawn  from  bond  or  trans- 
ferred in  bond  from  Kentucky  to  a  point 
outside  that  state.  [290]  The  act  took  ef- 
fect, by  its  terms,  on  its  approval  by  the 
governor.  At  that  time  there  were  stored 
in  such  bonded  warehouses  about  30,- 
000,000  gallons  of  whisky,  worth  in  bond 
perhaps  $1.50  a  gallon.  Much  of  this 
whisky  was  owned  by  citizens  of  other 
states,  their  ownership  being  evidenced 
by  negotiable  warehouse  receipts. 
Shortly  after  the  enactment  of  the  stat- 
ute two  suits  were  brought  in  the 
district  courts  of  the  United  States  for 
Kentucky,  to  enjoin  its  enforcement. 
The  first  was  brought  in  the  western 
district,  by  the  J.  &  A.  Freiberg  Com- 
pany, Incorporated,  an  Ohio  corporation; 
the  second  in  the  eastern  district  by  the 
Kentucky     Distilleries     &     Warehouse 


Company,  a  New  Jersey  corporation. 
The  attorney  general  of  the  common- 
wealth and  the  auditor  of  public  ac- 
counts were  made  defendants  in  eaoL 
In  the  former  the  Louisville  Publio 
Warehouse  Company  was  also  a  defend- 
ant; in  the  latter,  the  commonwealth's 
attorney. 

In  the  Freiberg  Case  it  was  alleged 
that  the  whisky  was  in  a  general  bonded 
warehouse ;  ^  that  the  owner  wished  to 
withdraw  it  for  removal  in  bond  to  a 
general  bonded  [291]  warehouse  in  Mas- 
sachusetts; and  that  the  defendant  ware- 
houseman, acting  under  provisions  of  the 
Kentucky  statute,  refused  to  permit  such 
transfer  unless  the  tax  in  question  was 
paid  by  the  owner.  In  the  Distilleries 
Company  Case  the  plaintiff  alleged  that 
it  had  in  its  distillery  warehouses  large 
quantities  of  whisky,  most  of  which  was 
owned  by  others;  that  requests  were  be- 
ing made  daily,  either  to  withdraw  lots 
from  bond  upon  paying  the  government 
tax,  or  to  have  them  transferred  in  bond 
to  other  states;  and  that  the  defendants 
threatened  to  enforce  heavy  penalties  if 
any  such  withdrawal  or  transfer  was 
permitted  without  making  payment  of 
the  50  cents  a  gallon  state  tax.  In  eaeh 
case  a  motion  for  an  interlocutory  in- 
junction was  made  and  heard  before 
three  judges,  under  §  266  of  the  Judi- 
cial Code.  The  substantial  questions 
presented  in  the  two  suits  were  the  same. 
The  plaintiff  contended,  in  each,  that 
the  Kentucky  statute  was  void  under 
both  the  state  and  Federal  Constitu- 
tions; and  in  each  case  the  defendants, 
besides  asserting  the  validity  of  the  aet, 
insisted,  among  other  things,  that  the 
suit  should  be  dismissed  for  want  of 
equity,  because  there  was  an  adequate 
remedy  at  law.  The  district  courts 
granted  plaintiffs  the  motions,  holding 
that  there  was  no  adequate  remedy  at 
law,  and  that  the  statute  was  invalid 
under  the  Constitution  of  the  state,  be- 
cause it  was  a  property  tax,  was  not 
uniform  in  its  operation,  and  was  con- 
fiscatory.   The  case  comes  here  by  direct 


1  Every  bonded  warehouseman  was  re- 
quired to  make  to  the  state  on  June  1,  1920, 
and  monthly  thereafter,  a  report  showing 
all  the  whinky  in  bonded  storage  and  the 
number  of  proof  gallons  withdrawn  or 
transferred.  The  act  provided  by  §  3  that 
all  bonded  warehousemen  "shall,  at  the  time 
Baid  reports  herein  provided  for  are  made, 
pay  to  the  auditor  of  public  accounts  the 
tax  of  50  cents  per  proof  gallon  upon  each 
proof  gallon  of  such  spirits  removed  from 
the  bonded  warehouse  ...  or  transferred 
under  bond  out  of  this  state,  up  to  the  date 
of  making  such  report;  and  for  the  purpose 
€44 


of  securing  the  payment  of  the  license  taxes 
heroin  provided  for,  tlie  commonwealth  shall 
have  a  lien  on  all  such  spirits  stored  in 
such  bonded  warehousen,  together  with  the 
other  property  of  the  bonded  warehousemen 
used  in  connection  therewith;  and  in  all 
cases  where  the  spirits  so  removed  or  traas* 
f erred  were  owned  or  controlled  Irjr  an- 
other than  the  bonded  warehouseman,  ttai 
the  bonded  warehouseman  shall  collect  and 
pay  the  tax  due  on  such  spirits  so  removed 
or  transferre.d  under  bond,  and  shall  be  sub- 
rogated to  the  lien  of  the  commonwealth.* 
[Acts  1020,  p.  20.] 


IMO.  DAWSON  T.  KENTUCKY  DISTILLERIES  ft  WAREHOUSE  GO.      891-294 


•apeal  under  |  238  of  the  Judicial  Code. 
we  shall  consider  first  the  validity  of 
the  tax. 

First.  The  attorney  general  concedes 
that  the  tax,  if  a  property  tax,  is  in- 
valid, since  it  does  not  comply  with  the 
requirements  of  a  property  tax  specified 
in  I  171  of  the  state  Constitution.  It  is 
not  Uniform  upon  all  property  of  the 
same  class  subject  to  taxation/'*  and, 
though  [202]  called  an  ''annual"  tax,  was 
not  intended  to  be  such.'  He  contends, 
however,  that  the  tax  is,  as  stated  in  the 
title  of  the  act,  a  license  tax  upon  ''the 
bnsiness  of  manufacturing"  distilled 
spirits,  and  upon  "the  business  of  owning 
and  storing  such  spirits  in  bonded 
warehouses."  Section  181  of  the  state 
Constitution  authorizes  license  or  oc- 
eopation  taxes;  and  statutes  imposing 
sneh  taxes,  measured  by  the  amount  of 
the  product,  have  been  repeatedly  sus- 
tained by  its  highest  court.  Raydure  v. 
Brtill  County,  183  Ky.  84,  209  S.  W. 
19;  Strater  Bros.  Tobacco  Co.  v.  Com. 
U7  Ky.  604,  78  S.  W.  871.  Here  we  are 
eoneemed  only  with  the  taxes  which  are 
alleged' to  be  on  "the  business  of  own- 
ing and  storing  such  spirits  in  bonded 
warehouses."  The  question  is  whether, 
as  to  such,  this  50  cents  a  gallon  tax  is 
an  occupation  tax  or  is  a  property  tax. 
The  question  is  one  of  local  law,  so  that 
a  decision  of  it  by  the  highest  court  of 
the  state  would  be  accepted  by  us  as 
eonelusive.  But  the  validity  of  the  stat- 
nte  does  not  appear^  to  have  been  passed 
iipon  by  any  Kentucky  court.  We  are, 
therefore,  called  upon,  as  were  the  dis- 
trict courts,  to  determine  this  question 
of  state  law. 

The  name  by  which  the  tax  is 
described  in  the  statute  is,  of  course,  im- 
material. Its  character  must  be  deter- 
mined by  its  incidents;  and,  obviously,  it 
has  none  of  the  [293]  ordinary  incidents 
of  an  occupation  tax.  Unlike  the  tax  of 
li  cents  a  gallon  upon  rectifiers,  sustained 
in  Brown-Forman  Co.  v.  Kentucky,  217 
U.  S.  563,  54  L.  ed.  883,  30  Sup.  Ct.  Rep. 
578,  and  the  tax  of  2  cents  a  gallon  upon 

911  the  tax  in  question  were  a  property 
tax  there  would  be  double  taxation  of  this 
property  and  the  uniformity  clause  would 
be  violated,  because  the  whisky  has  never 
been  put  into  a  separate  class;  and  under 
aaother  statute,  all  whisky  stored  in  bonded 
wniehouses  was  required  to  be  assessed  by 
ik%  state  tax  commission  at  its  fair  cash 
vahie;  and  taxes  at  the  rate  of  40  cents  per 
(100  of  value  were  payable  thereon.  Ky. 
Stat,  f  4019,  as  amended  March  5,  1918. 
OsBipare  Campbell  Coimty  v.  Newport,  174 
Kj.  712,  723,  LJLA.1917D,  791  198  Q.  W. 
•ft  fi.  ed. 


distillers  and  warehousemen,  sustained 
in  Greene  v.  E.  H.  Taylor,  Jr.  &  Sons, 
184  Ky.  739,  212  S.  W.  926,  this  tax  is 
not  upon  the  business  or  occupation  of 
the  warehouseman.  A  particular  lot  of 
whisky  may  pass  through  a  dozen  bond- 
ed warehouses  without  one  of  them  be- 
ing obliged  to  pay  the  tax.  For  the  only 
warehouseman  required  to  do  so  is  he 
who  has  the  whisky  on  storage  at  the 
time  of  its  removal  from  bond  (govern- 
ment), tax  paid,  or  when  it  is  trans- 
ferred in  bond  to  another  state.  The 
tax  is  made  primarily  payable  by  the 
warehouseman,  and  to  secure  its  pay- 
ment the  state  is  given  a  lien  upon  the 
warehouse  and  the  whisky  therein.  But 
the  warehouseman  is  a  collection  agency 
merely,  empowered  to  get  reimburse- 
ment through  subrogation  to  the  state's 
lien  on  the  whisky  of  others,  which  ul- 
timately bears  the  burden  of  the  tax. 
Nor  is  the  alleged  business  of  merely 
owning  and  storing  whisky  in  bond  made 
taxable.  So  long  as  the  whisky  is  stored 
in  bond  within  the  state,  it  is  free  of 
the  tax.  One  may  own  and  store  the 
whisky  for  years  in  the  hope  of  selling 
it  at  a  profit,  and  yet  be  free  from  any 
obligation  ever  to  pay  this  tax,  if,  before 
its  removal  from  bond  within  the  state, 
the  whisky  is  sold  to  another,  or  if,  while 
so  owned,  it  is  destroyed  or  forfeited  to 
the  government.  Likewise  the  tax  is  not 
one  imposed  upon  the  business  of  own- 
ing, storing,  and  removing  whisky  from 
bond.  For  the  tax  would  become  pay- 
able on  account  of  whisky  removed,  al- 
though there  had  not  been  storage  for 
any  appreciable  time;  thus,  the  tax 
would  be  payable  on  whisky  if  it  had 
been  removed  from  the  warehouse  im- 
mediately after  the  approval  of  the  act. 
Nor  is  the  tax  one  on  the  business  of 
removing  liquor  owned.  For  the  tax  is 
payable  in  respect  to  any  lot  of  whisky 
removed;  and  a  single  transaction  does 
not  constitute  [294]  engaging  in  the  busi- 
ness, be  it  that  of  buying  and  selling 
whisky  or  in  the  business  of  otherwise 
using  it.*   In  fact,  the  tax  is  one  imposed 

1;  Haydure  v.  Estill  County,  183  Ky.  84, 
97,  209  S.  W.  19. 

s  It  was  admitted  that  it  would  be  clearly 
void,  as  being  conflscatory,  unless  it  was 
assumed  that  it  was  to  be  levied  only  once, 
— namely,  when  the  whisky  is  withdrawn 
from  bond,  or  when  it  is  transferred  in 
bond  to  another  state.  Compare  Salisbury 
V.  Equitable  Purchasing  Co.  177  Ky.  348, 
351,  363,  L.R.A.1918A,  1114,  107  S.  W.  813. 

4  That  an  isolated  transaction  would  not, 
under  the  law  of  Kentucky,  constitute  en- 
gaging in  a  business,  see  Hays  v.  Com.  107 
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npon  each  lot  of  whisky  at  the  time  it 
is  removed  from  bond  within  the  state. 
The  tax  might  be  said  to  be  upon  the 
act  of  removal  from  the  bonded  ware> 
house  within  the  state.  But,  as  stated 
by  the  lower  court,  ''the  thing  really 
taxed  is  the  act  of  the  owner  in  taking 
his  property  out  of  storage  into  his  own 
possession  (absolute  or  qualified) ,  for 
the  purpose  of  making  some  one  of  the 
only  uses  of  which  it  is  capable;  i.  e., 
consumption,  sale,  or  keeping  for  future 
consumption  or  sale.  .  .  .  The  whole 
value  of  the  whisky  depends  upon  the 
owner's  right  to  get  it  from  the  place 
where  the  law  has  compelled  him  to  put 
it,  and  to  tax  the  right  is  to  tax  the 
value."  To  levy  a  tax  by  reason  of  own- 
ership of  property  is  to  tax  the  prop- 
erty. Compare  Thompson  v.  Kreutzer, 
112  Miss.  165,  72  So.  891;  Thompson  v. 
McLeod,  112  Miss.  383,  L.R.A.1918C, 
893,  73  So.  193,  Ann.  Cas.  1918A,  674. 
It  cannot  be  made  an  occupation  or  li- 
cense tax  by  calling  it  so.  See  Flint  v. 
Stone  Tracy  Co.  220  U.  S.  107,  148-150, 
55  L.  ed.  389,  412,  413,  31  Sup.  Ct.  Rep. 
342,  Ann.  Cas.  1912B,  1312;  Zonne  v. 
Minneapolis  Syndicate,  220  U.  S.  187,  55 
L.  ed.  428,  31  Sup.  Ct.  Rep.  361;  United 
States  V.  Emery  B.  T.  Realty  Co.  237 
U.  S«  28,  59  L.  ed.  825,  35  Sup.  Ct.  Rep. 
499.  The  language  of  the  emergency 
elause  in  the  act  discloses  that  the  legis- 
lature considered  that  it  was,  in  fact, 
taxing  the  whisky.*^ 

As  we  hold  the  tax  to  be  one  on  prop- 
erty, and  it  is  conceded  that,  if  it  be 
such,  it  is  invalid  under  the  state  Con- 
stitution, we  have  no  occasion  to  consid- 
er whether  [295]  it  would  be  also  invalid 
under  the  state  Constitution  as  a  license  or 
excise  tax,  because  confiscatory  (com- 
pare Fiscal  Ct.  V.  F.  ft  A.  Cox  Co.  132 
Ky.  738,  743,  21  L.R.A.(N.S.)  83,  117  S. 
W.  296;  Louisville  v.  Pooley,  136  Ky. 
286,  25  L.R.A.(N.S.)  582, 124  S.  W.  315; 
Salisbury  v.  Equitable  Purchasing  Co. 
177  Ky.  348,  351,  354,  L.R.A.1918A,  1114, 
197  S.  W.  813),  or  for  other  reasons. 
Nor  need  we  consider  whether  it  is  not 
also  obnoxious  to  the  Federal  Constitu- 
tion, as  imposing  a  burden  upon  inter- 
state commerce.  Compare  Heyman  v. 
Hays,  236  U.  S.  178,  59  L.  ed.  527,  35 
Sup.  Ct.  Rep.  403. 


Ky.  656,  658,  55  S.  W.  426;  Evera  v.  May- 
Held,  120  Ky.  74,  77,  86  S.  W.  697;  Louis- 
ffille  Lozier  Co.  v.  Louisville,  159  Ky.  178, 
180,  166  S.  W.  767. 

^  "And  whereas  the  liquor  which  they  are 
handling  and  in  which  they  are  dealing  is 
constantly  in  large  quantities  being  removed 
from  the  bonded  warehouses  and  disposed 
€ff,  without  the  state  securing  an  adequate 

040 


Second.  The  attorney  general  inaista 
that  these  bills  in  equity  should  have 
been  dismissed  because  each  plaintiff 
had  a  plain,  adequate,  and  complete 
remedy  at  law.  The  contention  rests 
upon  §  162  of  the  Kentucky  Statutes, 
which  declares  that: 

''When  it  shall  appear  to  the  auditor 
that  money  has  been  paid  into  the  treas- 
ury for  taxes,  when  no  such  taxes  were 
in  fact  due,  he  shall  issue  his  warrant 
on  the  treasury  for  such  money  so  im- 
properly paid,  in  behalf  of  the  person 
who  paid  the  same." 

Greene  v.  E.  H.  Taylor,  Jr.  ft  Sons, 
supra,  is  cited  to  show  that  if  the  au- 
ditor fails  in  this  duty,  a  writ  of  man- 
damus will  issue  to  compel  performance. 
The  plaintiffs,  it  is  said,  should  have 
paid  the  tax  under  protest,  and  have 
sued  at  law  to  recover  the  amounts  so 
paid.  But  when  these  suits  were  brought 
(April  and  May,  1920),  the  decisions  of 
the  highest  court  of  the  state  left  it  at 
least  doubtful  whether  money  so  paid 
could  have  been  recovered  at  law  by 
the  taxpayer,  among  other  reasons,  be- 
cause the  money  would  not  have  been 
paid  under  compulsion  of  distraint  or  of 
a  right  of  distraint,  or  under  a  mistake 
of  law  or  of  fact.*  It  was  not  until 
November  16,  1920,  which  was  after 
these  appeals  had  been  entered  in  [296] 
this  court,  that  Craig  v.  Security  Produc- 
ing &  Ref .  Co.  189  Ky:  565, 568,  225  S.  W. 
7^,  settled  that  money  paid  under  such 
circumstances  could  be  recovered.  The 
court  of  appeals  of  Kentucky  recognized 
the  doubt  arising  from  its  earlier  deci- 
sions, and,  in  order  to  remove  the  doubt 
found  it  necessary  to  overrule  several  of 
its  recent  opinions  ''so  far  as  they  con- 
flict with  the  construction  herein  gives 
§  162." 

It  is  well  settled  that  ''if  the  remedy 
at  law  be  doubtful,  a  court  of  equity 
will  not  decline  cognizance  of  the  suit.^' 
Davis  V.  Wakelee,  156  U.  S.  680,  688,  39 
L.  ed.  578,  584,  15  Sup.  Ct.  Rep.  555. 
But  whatever  remedies  §  162  is  now 
regarded  as  conferring,  it  is  clear  that, 
at  the  time  this  suit  was  brought,  they 
were  not  regarded  in  Kentucky  aa  aulB- 
ciently  adequate  to  oust  the  jurisdiction 
of  equity  to  enjoin  the  illegal  colleetioB 
of  taxes.    Gates  v.  Barrett,  79  Ky.  296; 


license  tax  thereon,  an  emergency  is  liere- 
by  declared  to  exist."  [Acts  1920,  p.  8L] 
<  Compare  Louisville  City  Nat.  Bank  v. 
Coulter,  112  Ky.  577,  684,  66  8.  W.  426,  427; 
Couty  y.  Bosworth,  160  Ky.  812,  169  S.  W. 
742;  Louisville  Qas  k  £.  Co.  v.  Boswortht 
160  Ky.  824,  185  S.  W.  126;  and  the  first 
opinion  in  Craig  v.  Security  Producing  k 
Ref.  Co.,  rendered  March  9,  1920. 
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Norman  v.  Boaz,  85  Ky.  567,  560,  4  S.  on  the  plaintiffs  whisky.  A  restraining 
W.  316;  Negley  v.  Henderson  Bridge  order  to  that  eflfeet  issued. 
Ck>.  107  Ky.  414^  54  S.  W.  171;  Louis-  Whether  this  suit  in  the  county  court 
vUle  Trust  Co.  ▼.  Stone,  46  C.  C.  A.  299,  was  of  such  a  character  as  to  entitle  the 
107  Fed.  305,  309.  And  if  the  equitable  state  officials  to  stay  the  proceedings  in 
remedy  was  available  in  the  state  courts,  the  Federal  court  we  do  not  decide, 
it  was  not  lost  by  suing  in  the  Federal  Strictly  speaking,  it  was  not  ^'brought 
court.  Davis  v.  Gray,  16  Wall.  203,  221,  ...  to  enforce"  the  statute  in  ques- 
21  L.  ed.  447,  453;  Cowley  v.  Northern  tion;  but  it  is^  at  least,  arguable  that  it 
P.  R.  Co.  150  U.  S.  560,  40  L.  ed.  263, 16  might  have  been  accepted  by  the  state 
Sup.  Ct.  Rep.  127.  Nor  is  the  equitable  officials  as  a  means  to  that  end,  and  so 
jurisdiction  lost  because,  since  the  filing  have  fulfilled  in  substance  the  statutory 
of  the  bill,  an  adequate  legal  remedy  requirement.  See  House  Report  No. 
may  have  become  available.  Beedle  v.  1584,  62d  Cong.  3d  Sess.  But  whether 
Bennett,  122  U.  S.  71,  30  L.  ed.  1074,  7  this  is  true  or  not,  it  was  not  ''accom- 
Sup.  Ct.  Rep.  1090;  Busch  v.  Jones,  1B4  panied  by  a  stay  in  such  state  court  of 
U.  S.  598,  46  L.  ed.  707,  22  Sup.  Ct.  Rep.  proceedings  under  such  statute,^'  within 
511.  We  have  no  occasion,  therefore,  to  the  meaning  of  the  Judicial  Code.  The 
consider  other  reasons  urged  why  the  le-  stay  contemplated  by  Congress  is  a  gen- 
gal  remedy,  if  any,  would  have  been  in-  eral  one,  which  would  protect,  among 
adequate.  others,   those   who  had  already  sought 

Third.  The    attorney    general    moved  protection  in   the  Federal   court.     The 

that  these  suits  be  abated,  relying  upon  restraining   [298]   order''  issued  in  the 

the  amendment  to  §  266  of  the  Judicial  purely   private   litigation   between   third 

Code  by  Act  of  March  4,  1913,  chap.  160,  parties  in  the  county  court  left  the  plain- 

37  Stat,  at  L.  1013,  Comp.  Stat.  §  1243,  tiffs  in  the  suits  before  us  subject  to  all  the 

5  Fed.  Stat.  Anno.  2d  ed.  p.  984,  which  danger    of    irreparable    injury    against 

declares  that  if,  before  the  final  hearing  which  they  had  sought  protection  in  the 

of  an  application   to   restrain  the   en-  Federal  courts, 

forcement  of  a  statute  or  an  order  made  Afirmed« 
by  an  administrative  board  or  commis- 

aion,  ■ 
^a  suit  shall  have  been  brought  in  a 

court  of  the  state  having  jurisdiction  FELIX  QOULED 

thereof   under   the   laws   of   such   state  v. 

[207]  to  enforce  such  statute  or  order,  ac-  UNITED  STATES.  . 
eompanied  by  a  stay,  in  such  state  court,  of 

proceedings  under  such  statute  or  order,  (fiee  S.  C.  Reporter's  ed.  298-813.) 
pending  the  determination  of  such  suit 

by  such  state  court,  all  proceedings  in  Search  and  seisure  —  orlmiumtion  of 

any  court  of  the  United  States  to  re-  «»W  -  "»>«~1  construction  of  oonatl. 

strain  the  execution  of  such  statute  or  ^^^^''rRf J  5"*;."^^^^^ 

order  shaU  be  stayed  pending  the  final  ^reL^^^li^S:!^^^^^^ 

determination  of  such  suit  in  the  courts  crimination  should  be  liberally  construed, 

of  the  state.  [For    other    cases,    see    Search    and    Seisure; 

The  suit  pending  in  the  state  court  Jj^'J'f*'  ^^»  '"•  ^'  ^  ^**~*  ®""^-  ^*- 

was  this:     A  liquor  dealer  who  owned  '^         ^.      ,                «.       *     ^. 

whisky  in  a  distillery  warehouse  had,  Appeal  -  ^^^^i^^  -^^^;,  *"i,  "™* 

i.     Au             L        J.     i>   4.U       4^4..i^  —  evidence  wronsfally  obtalnea. 

prior  to  the  enactment  of  the  statute  ^  ^^  objection  to  the  introduction  in 

here  m  question,  caused  it  to  be  bottled  evidence  in  a  criminal  case  of  a  paper  »ur- 

in  bond,  and  had  paid  thereon  the  2-eent  reptitiously  taken  from  the  office  of  the 

a  gallon   state   tax  imposed  under  the  accused  by  a  representative  of  the  Federal 

Law  of  1917.     He  claimed  the  right  to  government  is  hi   time,  thou|^h  not  made 

withdraw  the  whisky  from  bond  without  before  trial,  where  such  objection  was  made 

payment  of  the  50-cent  a  gallon  tax;  promptly  upon  the  first  notice  the  accused 

imd  brought  suit  in  a  county  court  to  ^f.^^""^  ^«  government  was  m  possession 

enjoin  the  warehouseman  from  prevent-  ^^or  otKases.  see  Appeal  and  Error.  VI. 

ing  his  doing  so.    The  latter  set  up  this       c,  in  Digest  Sup,  ct.  1908.1 

1920  act.     Thereupon,  the  plaintiff,  by      _„^ r — T        .  .     .  *  ^_  •^„:.. 

«aended  petition,  %ined   the   attorney  j^?- S;:  J.Y&TSfa^X  i^r 

general  and  the  auditor  as  codefendants,  ^.fj^^  j^  ^^^^^^  payment  of  the  SO-cent  per 

and  prayed  that  they  be  enjoined  from  gallon  Ux  on  his  whiskies  described  in  the 

eompelling   the   plaintiff   or    the    ware-  petition     .     ,    •    until  further  orders  of 

houseman  to  pay  the  50-cent  a  gallon  tax  this  court" 

«5  Ij.  cd.  ^^"^ 
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Amreh  and  selsare  —  secret  taking  of 
property  —  absence  of  forc^. 

3.  The    secret    taking,    without    force, 

from  the  house  or  office  of  one  suspected 

of  crime,  and  in  his  absence,  of  a  paper 

belonging  to  him,  having  evidential  vaiUQ 

only,    by   a   representative   of   any   branch 

or  subdivision  of  the  Federal  government, 

violates  the  constitutional  guaranty  against 

unreasonable  searches  and  seizures,  whether 

entrance  to  such  house  or  office  be  obtained 

by  f^tealth  or  through  social  acquaintance, 

or    in   the   guise   of   a   business   call,    and 

whether   the  owner   be  present  or  not  at 

the  time  of  entry. 

[For  other  cases,  see  Search  and  Seizure,  In 
Digest  Sup.  Ct.  1908.] 

Search  and  seizure  —  use  of  evidence 

wrongfnlly  obtained  —  crimination  of 

self. 

4.  The  admission  in  evidence  against 
the  accused  in  a  criminal  case  of  evidence 
obtained  by  an  illegal  search  of  his  premises, 
and  seizure  of  his  private  papers,  con- 
travenes the  guaranty  of  U.  S.  Const.,  6th 
Amend.,  against  self-crimination. 

(For  other  cases,  see  Search  and  Seizure ; 
Evidence.  VIII.;  Criminal  Law,  III.  b,  2, 
in  Digest  Sup.  Ct.  1908.] 

Search  and  seiaure  —  to  compel  self- 
crimination. 

6.  Search  warrants  may  not  be  used 
as  a  means  of  gaining  access  to  a  man's 
house  or  office  and  papers^  solely  for  the 
purpose  of  making  search  to  secure  evi- 
dence to  be  used  against  him  in  a  criminal 
or  penal  proceeding,  but  they  may  be  re- 
sorted to  only  when  a  primary  right  to 
such  search  and  seizure  ma^  be  found  in 
the  interest  which  the  public  or  the  com- 
plainant may  have  in  the  property  to  be 
seized,  or  in  the  right  to  the  possession 
of  it,  or  when  a  valid  exercise  of  the  police 
power  renders  possession  of  the  property 
by  the  accused  unlawful,  and  provides  that 
it  may  be  taken. 
[For    other    cases,    see    Search    and    Seizure ; 

Criminal  Law.  III.  b,  2,  in  Digest  Sup.  Ct. 

1908.] 

Note. — As  to  when  exceptions  must  be 
taken  to  be  available  on  review — see 
note  to  Phelps  v.  Mayer,  14  L.  ed.  U.  S. 
&13. 

On  admissibility  against  defendant  of 
document  or  articles  taken  from  him — 
see  notes  to  Blacksburg  v.  Beam,  L.R.A. 
1916E,  716;  Weeks  v.  United  SUtes, 
L.R.A.1916B,  834;  People  v.  Campbell, 
34  L.R.A.(N.S.)  68;  State  v.  Fuller,  8 
L.R.A.(N.S.)  762,  and  SUte  v.  Edwards, 
69  L.R.A.  465. 

On  sufficiency  of  statutory  immunity 
to  satisfy  constitutional  guaranties 
against  self-incrimination — see  notes  to 
Interstate  Commerce  Commission  v. 
Baird,  48  L.  ed.  U.  S.  860,  and  Amdstein 
V.  McCarthy,  ante,  138. 

As  to  unreasonable  search  and  seizure 
— see  note  to  Levy  v.  Superior  Ct.  29 
L.R.A.  818. 
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Search  and  seizaro  —  private  property. 

6.  Contracts  may  be  so  used  as  instru- 
ments or  agencies  for  perpetrating  frauds 
upon  the  government  as  to  give  the  public 
an  interest  in  them  which  would  justify  the 
search  for  and  seizure  of  them  under  a  prop- 
erly issued  search  warrant,  for  the  purpose 
of  preventing  further  frauds. 

[For  other  cases,  see  Search  and  Seizure,  Ui 
Digest  Sup.  Ct  1908.] 

Search  and  seizure  —  to  compel  self- 
crimination. 

7.  Private  papers  of  no  pecuniary  value, 
in  which  the  sole  interest  of  the  Federal 
government  is  their  value  as  evidence 
against  the  owner  in  a  contemplated  crim- 
inal prosecution,  may  not,  consistently  with 
the  constitutional  guaranty  against  un- 
reasonable searches  and  seizures,  be  taken 
from  the  owner's  house  or  oflSce  under  a 

search  warrant. 

[For    other    cases,    see    Search    and    Seizure; 

Criminal  Law,  III.  b,  2,  In  Digest  Sup.  Ct 

1008.] 

Search  and  seizure  —  use  of  property 
seized  —  evidence  on  trial  for  other 
crimes. 

8.  Property  seized  under  a  valid 
search  warrant  may  be  used  in  the  prosecu- 
tion of  a  suspected  person  for  a  crime  other 
than  that  which  may  have  been  described 
in  the  affidavit  for  tne  warrant  as  having 
been  committed  by  him. 

[For  other  cases,  see  Search  and  Selsure: 
Evidence,   lY.  v,  In   Digest  Sup.   Ct.   1908.] 

Evidence  —  use  when  wrongfully  ob- 
tained —  criminal  case  —  effect  of 
previous  denial  of  motion  to  return. 

9.  If,  in  the  progress  of  a  criminal 
trial,  it  becomes  prolmble  that  there  has 
been  an  unconstitutional  seizure  of  ths 
papers  of  the  accused,  of  evidential  valUs 
only,  it  is  the  dut^  'Of  the  trial  court  to 
entertain  an  objection  to  the  admission  of 
such  papers  in  evidence,  or  a  motion  for 
their  exclusion,  and  to  consider  and  decide 
the  question  as  then  presented,  even  where 
a  motion  to  return  uie  papefs  may  have 
been  denied  before  trial. 

[For  other  cases,  see  Evidence,  YIII. :  Search 
and  Seizure,  in  Digest  Sup.  Ct  1908.] 

[No.  250.] 

Argued  January  4, 1921.    Decided  February 

28,  1921. 

ON  A  CERTIFICATE  from  the  United 
States  Circuit  Court  of  Appeals  for 
the  Second  Circuit,  presenting  the  ques- 
tions whether  there  had  been  an  unlaw- 
ful search  and  seizure,  whether  the 
admission  of  the  property  seized  in  evi- 
dence was  unlawful,  whether  the  pro])- 
erty  seized  could  be  introduced  in  evi- 
dence on  a  trial  for  a  different  offense, 
and  whether  the  court  at  the  trial  was 
bound  to  entertain  an  objection  to  the 
admissibility  of  the  evidence.  Each 
question  answered  in  the  affirmative. 
The  facts  are  stated  in  the  opinion. 

S55  V.  8. 
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Mr.   OhulM  E.  Hufhat  argued   the  Fed.  376;  Wiggin  v.  Federal  Stoek  ft 

eAuae,  and,  with  Messrs.  Martin  W.  lit-  Ghrain  Co.  77  Conn.  507,  59  Atl.  607. 

tieton  and  Owen  N.  Brown,  filed  a  brief  g^,.^.^^^  q^^^^I  p^^^^  ^^     ^^  ^^^ 

for  Fehx  Gouled:  ^^^^  ^^^  ^j^^  ^  ^^^^  ^^^  ^y^^  United 

The  secret  taking  of  Gouled's  private  g^^^^g. 

napen  by  the  officers  of  the  Intelligence  Either  actual  force  or  legal  compul- 

bepartmeHt  of  the  Umte<l  States  Aimy  ^j^^  ^  necessary  to  constitute  an  un?ea- 

for  the  purpose,  in  the  manner,  and  under  ^^^^^^  ^^^.^  J^^  ^^j^^^^ 

the  circumstances  set  forth  in  the  certifi-  g^^.j  ^   United  States,  116  U.  S.  616, 

eate,  constitutes  an  unreasonable  search  39  L.'ed.  746,  6  Sup.  Ct.  Rep.  624;  Hale 

jjBd  seizure  under  the  4th  Amendment  to  ^.    jj^^^,     301  U.  S.  43,  50  L.  ed.  662, 

the  F^eral  Constitution,  26  Sup.  Ct.  Rep.  370. 

19  How   St.  Tr   1153;  Entick  y    Car-  ^hc  4th   Amendment   is   a   limitation 

rmgton,  19  How   St.  Tr  1029;  Sidney  s  „     „  .,j,e           „  ^f  j^e  Federal  govern- 

Tnal,  9  How   St.  Tr.  868,  1000;  2  Ph^-  J^^j     ^ ^  ^^^  ^.^^^^^  ^            »l,      ^ 

fffi'u    S    616^2?''^  K  ^   746    74I'  ^''•"'«'  ''°*^^«'  *'onBf«i;  ^hich  is  not 

116  U.  S.  616,  626,  29  I>.  ed.  74b,  749,  ^^^^  ^^^^^  governmental  authority,  real 

i  ^.°P-io?'Vt^«P-JI  i«  T^^'   "kr^'Z  o'  assumed,  or  under  color  of  such  au- 

York,  192  U.  S.  685,  48  L.  ed.  575,  24  ti,y,.it.. 

«?P;    ^ikB^n^Q  ^lli  P9T  J{  ^«S"?J  B*"«'i  ^-  Baltimore,  7  Pet.  243,  8  L. 

States,  168  U.  S   532,  42  L.  ejl.  .5(,8   18  ^   573 ;  Adams  v.  New  York,  192  U.  S. 


o    '  "^.D     ""^»  "•"•■^••^"-"•»  ""';"'  U.  S.  383,  58  L.  ed.  652,  L.R.A.1915B, 

?,"!;•   ^^- -^T  ,,^\  -.^""{i    «    1^'  834,  34   Sup.  Ct.  Rep.   341,  Ann.  Cas. 

W7'  a'I^A'^^  rTt'  ^fl.  P»ri,..„'  191'^C,  .1177;  Silverthome  L^nber  Co.  v. 

27L  ed.840,3Sup.Ct  Rep.l8;Perlman  United  States,  251  U.  S.  385.  64  L.  ed. 

▼.  United  States,  247  U.  S.  7,  62  L.  ert.  „,.    ^    „    °»  „      _        .„„'  ^,  ,„  „ 

950,   38   Sup.   Ct.   Rep.   417;   Risley  v.  S^^SttZ  1^7  rr^' A   4V  ^q^F J* 

Utiia,  168  Fed.  737;  2  Cooley,  Torts,  p.  ^^"*'*^  States,  U7  C.  C.  A.  367,  233  Fed. 

The  court  erred  in  receiving  in  evi-  „  ^ven   if   Cohen    had   been    a  United 

dence    the    paper    writing    taken    from  States  marshal,  what  he  did  would  not 

Oouled's  possession  by  Cohen.  constitute  a  search  and  seizure  in  viola- 

Weeks  v.  United  States,  232  U.  S.  383,  tion  of  the  4th  Amendment. 

68  L.  ed.  652,  L.R.A.1915B,  834,  34  Sup.       f*?'*  7in   ?U?f^'o«   a  J' ooi     Ia^' 

Ct.  Rep.  341,  Ann.  Cas.  1915C,  1177;  L.R.A.1916C,  1014,  95  Aa    991 ;  A^ 

Silverthome    Lumber    Co.     v.     United  v.  New  York,  192  U.  S.  586,  598,  48  L. 

States,  251  U.  S.  385,  64  L.  ed.  319,  40  ^  5J5.   681,   24   Sup.    Ct   Rep.   372; 

Sup.  Ct.  Rep.  182.  Weeks  v.  United  Stat«,  232  U.  S.  383, 

The  receipt  in  evidence  of  the  papers  •«  K  ed.  652,  L.R.A.1915B,  834,  ^  Sup. 

taken  under  the  search  warrants  dated  Ct.  Rep.  341,  Ann.  Cas.  1915C,  1177. 
June  17,  1918,  and  July  22,  1918,  was       It  »  not  a  valid  objection  to  the  use 

error  because  (1)  said  papers  were  pro-  of  papers  in  evidence  that  they  have  been 

eured    by    means    of    an    unreasonable  seized  as  the  result  of  an  unreasonable 

search  and  seizure;  and  (2)  the  defend-  search,  and  their  admission  is  not  error 

ant    was    compelled    to    give    testimony  unless  the  court  has  committed  a  previous 

against  himself.  error  in  refusing,  upon  application  sea- 

Entick  V.  Carrington,  19  How.  St.  Tr.  sonably  made,  to  order  them  returned. 
1074;  Black,  Const.  Law,  pp.  613-615;        Adams  v.  New  York,  192  U.  8.  585, 

Cooley,    Const.    Lim.    7th    ed.    p.    431 ;  4g  l.  e<l.  575,  24  Sup.  Ct.  Rep.  372 ;  Holt 

Tiedeman,   State  &  Federal   Control  of  y.   United   States,   218  U.   S.   245,   252, 

Pereons  &  Property,  pp.  788,  789;  Boyd  253,  54  L.  ed.  1021,  1030,  31  Sup.  Ct. 

"•.  ^?Jl  o  o^^^ol  o^    =o7/^     '    I  Rep-  20,  20  Ann.  Cas.  1138;  Johnson  v. 

ed.  749,  6  Sup.  Ct.  Rep  524;  Counselman  ^Jjed  States,  228  U.  S.  457,  458,  57  L. 

T.  Hil«hcock,  142  L.  S.  547,  3o  L.  ed.  ej.  919  92O,  47  L.R.A.(N.S.)  263,  33  Sup. 

1110,  3  Inters.  Com.  Rep.  816,  12  Sup.  ^.    „  '       *      t>    xj      •     oo-i  tt   c    lyjA 

Ct.  Rep.  195;  Silverthome  Lumber  Co.  v.  ^t.  Rep.  572;  Re  Hai™,  221  J-  S.  ^4, 

United  States,  251  U.  S.  385,  64  L.  ed.  ^5  L.  ed  732,  31  Sup.  C*.  Rep.  557 ;  Perl- 

319,  40  Sup.  Ct.  Rep.  182.  T'^J.^Jl'^o  ^^^*J^'  ^f  ^'a^^    'w    t 

The  sixth  question  should  be  answered  ed.  950,  38  Sup.   Ct.  Rep.  417;  Weeks 

in  the  affirmative.  v.  United  States,  232  U.  S.  383,  58  L. 

PUttner  Implement  Co.  v.  Intemation-  ed.  652,  L.R.A.1915B,  834,  34  Sup.  Ct. 

•1  Harvester  Co.  66  C.  C.  A.  438,  133  Rep.  341,  Ann.  Cas.  1915C,  1177;  Cohtv^ 

•6  li.  ed. 
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V.  State,  120  Tenn.  61,  17  L.R.A.(N.S.) 
461,  109  S.  W.  1149,  15  Ann.  Cos.  1201. 

Private  papers  are  property  whether 
they  possess  pecuniary  value  or  not. 

Boyd  V.  United  States,  116  U.  S.  616, 
29  L.  ed.  746,  6  Sup.  Ct.  Rep.  524. 

An  act  of  Confess  which  authorizes 
a  search  warrant  for  property  which  has 
been  used  in  the  commission  of  a  felony 
is  not  subject  to  constitutional  objections. 

Ibid.;  Adams  v.  New  York,  192  U.  S. 
585,  48  L.  cd.  575,  24  Sup.  Ct.  Rep.  372. 

Mr.  Justice  Olarke  delivered  the  opin> 
ion  of  the  court : 

In  a  joint  indictment  the  plaintiff  in 
error,  Gouled,  one  Vaughan,  an  officer  of 
the  United  States  Army,  and  a  third,  an 
attorney  at  law,  were  charged,  in  the 
first  count,  with  being  parties  to  a  con- 
spiracy to  defraud  the  United  States,  in 
violation  of  §  37  of  the  Federal  Criminal 
Code,  and,  in  the  second  count,  with  hav- 
ing used  the  mails  to  [303]  promote  a 
scheme  to  defraud  the  United  States,  in 
violation  of  §  215  of  that  Code.  Vaughan 
pleaded  guilty,  the  attorney  was  acquit- 
ted, and  €k>nled,  whom  we  shall  refer 
to  as  the  defendant,  was  convicted,  and 
thereupon  prosecuted  error  to  the  eircuit 
court  of  appeals,  which  certifies  to  this 
court  six  questions  which  we  are  to  con- 
nder. 

Of  these  qneations^  the  first  two  relate 
to  the  admission  in  evidence  of  a  paper 
surreptitiously  taken  from  the  office  of 
the  defendant  by  one  acting  tinder  direc- 
tion of  officers  of  the  Intelligence  De- 
partment of  the  Army  of  the  United 
States,  and  the  remaining  four  relate  to 
papers  taken  ^m  defendant's  office  un- 
der two  search  warrants,  issued  pursuant 
to  the  Act  of  June  15,  1917  (40  Stat,  at 
L.  217,  228,  chap.  30,  Comp.  Stat.  § 
10,496i  a,  Fed.  Stat.  Anno.  Supp.  1918, 
pp.  120,  128).  It  was  objected  on  the 
trial,  and  is  here  insisted  upon,  that  it 
was  error  to  admit  these  papers  in  evi- 
dence because  possession  of  them  was 
obtained  by  violating  the  rights  secured 
to  the  defendant  by  the  4th  and  5th 
Amendments  to  the  Constitution  of  the 
United  States. 

The  4th  Amendment  reads: 

"The  right  of  the  people  to  be  secure 
in  their  persons,  houses,  papers  and  ef- 
fects, against  unreasonable  searches  and 
seizures,  shall  not  be  violated,  and  no 
warrant  shall  issue,  but  upon  probable 
cause  supported  by  oath  or  affirmation, 
and  particularly  describing  the  place  to 
be  searohedy  and  the  persons  or  things  to 
be  seized.'' 


The  part  of  the  5th  Amendment  here 
involved  reads: 

"No  person  .  .  .  shall  be  compelled 
in  any  criminal  case  to  be  a  witness 
against  himself.'' 

It  would  not  be  possible  to  add  to  the 
emphasis  with  which  the  framers  of  our 
Constitution  and  this  court  (in  Boyd  v. 
United  States,  116  U.  S.  616,  29  L.  ed. 
746,  6  Sup.  Ct.  Rep.  524,  in  Weeks  v. 
United  States,  232  U.  S.  383,  58  L.  ed. 
652,  L.R.A.1915B,  834,  34  Sup.  Ct.  Rep. 
341,  Ann.  Cas.  1915C,  1177,  and  in  Silv- 
erthorne  Lumber  Co.  v.  United  States, 
251  U.  S.  385,  64  L.  ed.  319,  40  Sup.  Ct. 
Rep.  182)  have  declared  the  importance 
to  political  liberty  and  to  the  welfare  of 
our  country  of  the  due  observance  of  the 
rights  guaranteed  under  the  Constitution 
[304]  by  these  two  Amendments.  The 
effect  of  the  decisions  cited  is:  that  such 
rights  are  declared  to  be  indispensable 
to  the  "full  enjovment  of  personal  secu- 
rity, personal  liberty,  and  private  prop- 
erty ; "  that  they  are  to  be  regarded  as 
of  the  very  essence  of  constitutional  lib- 
erty; and  that  the  guaranty  of  them  is 
as  important  and  as  imperative  as  are 
the  guaranties  of  the  other  fundamental 
rights  of  the  individual  eitizen, — the 
right  to  trial  by  jury,  to  the  writ  of 
habeas  corpus,  and  to  due  process  of 
law.  It  has  been  repeatedly  decided  that 
these  Amendments  should  receive  a  lib- 
eral construction,  so  as  to  prevent 
stealthy  encroachment  upon  or  "gradual 
depreciation"  of  the  rights  secured  by 
them,  by  imperceptible  practice  of 
courts,  or  by  well-intentioned  but  mis- 
takenly over-zealous  executive  officers. 

In  the  spirit  of  these  decisions  we 
must  deal  with  the  questions  before  us. 

The  facts  derived  from  the  certificate, 
essential  to  be  considered  in  answering 
the  first  two  questions,  are:  that  in 
«Tanuary,  1918,  it  was  suspected  that  the 
defendant,  Gouled,  and  Vaughan,  were 
conspiring  to  defraud  the  government 
through  contracts  with  it  for  clothing 
and  equipment;  that  one  Cohen,  a  pri- 
vate in  the  Army,  attached  to  the  In- 
telligence Department,  and  a  business 
acquaintance  of  defendant,  Gouled, 
under  direction  of  his  superior  officers, 
pretending  to  make  a  friendly  call  upon 
the  defendant,  gained  admission  to  his 
office,  and,  in  his  absence,  without  war- 
rant of  any  character,  seized  and  carried 
away  several  documents;  that  one  of 
these  papers,  described  as  "of  evidential 
value  only,"  and  belonging  to  (fouled, 
was  subsequently  delivered  to  the  Unit- 
ed States  district  attorney,  and  was  by 
him  introduced  in  evidence  over  the  oh- 
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jeetion  of  the  defendant  that  possession 
of  it  was  obtained  by  a  violation  of  the 
4th  or  5th  Amendment  to  the  Constitu- 
tion; and  that  the  defendant  did  not 
know  that  Cohen  had  carried  away  any 
of  his  papers  until  [305]  he  appeared  on 
the  witness  stand  and  detailed  the  facts 
with  respect  thereto^  as  we  have  stated 
them,  when,  necessarily,  objection  was 
first  made  to  the  admission  of  the  paper 
in  evidence. 

Out  of  these  facts  arise  the  first  two 
questions,  both  relating  to  the  paper 
thus  seized.    The  first  of  these  is: 

''Is  the  secret  taking,  without  force, 
from  the  house  or  ofilce  of  one  suspected 
of  crime,  of  a  paper  belonging  to  him, 
of  evidential  value  only,  by  a  represent- 
ative of  any  branch  or  subdivision  of  the 
government  of  the  United  States,  a  vi- 
olation of  the  4th  Amendment?" 

The  ground  on  which  the  trial  court 
overruled  the  objection  to  this  paper  is 
not  stated,  but,  from  the  certificate  and 
the  argument,  we  must  infer  that  it  was 
admitted,  either  because  it  appeared 
that  the  possession  of  it  was  obtained 
without  the  use  of  force  or  illegal  co- 
ercion, or  because  the  objection  to  it 
eame  too  late. 

The  objection  was  not  too  late,  for, 
coming,  as  it  did,  promptly  upon  the 
first  notice  the  defendant  had  that  the 
government  was  in  possession  of  the 
paper,  the  rule  of  practice  relied  upon, 
that  such  an  objection  will  not  be  enter- 
tained unless  made  before  trial,  was  ob- 
viously inapplicable. 

The  prohibition  of  the  4th  Amendment 
ifl  against  all  unreasonable  searches  and 
seizures ;  and  if  for  a  government  officer 
to  obtain  entrance  to  a  man's  house  or 
office  by  force  or  by  an  illegal  threat  or 
show  of  force,  amounting  to  coercion, 
and  then  to  search  for  and  seize  his 
private  papers,  would  be  an  unreason- 
able, and  therefore  a  prohibited,  search 
and  seizure,  as  it  certainly  would  be, 
it  is  impossible  to  successfully  contend 
that  a  like  search  and  seizure  would  be 
a  reasonable  one  if  only  admission  were 
obtained  by  stealth  instead  of  by  force 
or  coercion.  The  security  and  privacy 
of  the  home  or  office  and  of  the  papers 
of  the  owner  would  be  as  much  invaded, 
and  the  search  and  [d06]  seizure  would 
be  as  much  against  his  will  in  the  one 
ease  as  in  the  other;  and  it  must  there- 
fore be  regarded  as  equally  in  violation 
of  his  constitutional  rights. 

Without  discussing  them,  we  cannot 
doubt  that  such  decisions  as  there  are  in 
eonfiict  with  this  conclusion  are  un- 
aonnd,  and  that,  whether  entrance  to  the 
«5  li.  ed. 


home  or  office  of  a  person  suspected  of 
crime  be  obtained  by  a  representative  of 
any  branch  or  subdivision  of  the  gov- 
ernment of  the  United  States  by  stealth, 
or  through  social  acquaintance,  or  in 
the  guise  of  a  business  call,  and  wheth- 
er the  owner  be  present  or  not  when  he 
enters,  any  search  and  seizure  subse- 
quently and  secretly  made  in  his  absence 
falls  within  the  scope  of  the  prohibition 
of  the  4th  Amendment,  and  therefore 
the  answer  to  the  first  question  must  be 
in  the  affirmative. 

The  second  question  reads: 

''Is  the  admission  of  such  paper  in 
evidence  against  the  same  person,  when 
indicted  for  crime,  a  violation  of  the 
5th  Amendment?" 

Upon  authority  of  the  Boyd  Case,  su- 
pra, this  second  question  must  also  be 
answered  in  the  amrmative.  In  practice 
the  result  is  the  same  to  one  accused  of 
crime,  whether  he  be  obliged  to  supply 
evidence  against  himself,  or  whether 
such  evidence  be  obtained  by  an  illegal 
search  of  his  premises  and  seizure  of  his 
private  papers.  In  either  case  he  is  the 
unwilling  source  of  the  evidence,  and  the 
5th  Amendment  forbids  that  he  shall  be 
compelled  to  be  a  witness  against  him- 
self in  a  criminal  case. 

The  remaining  four  questions  relate 
to  three  other  papers  which  were  ad- 
mitted in  evidence  on  the  trial  over  the 
same  constitutional  objections  as  were 
interposed  to  the  admission  of  the  first 
paper.  One  was  an  unexecuted  form 
of  contract  between  the  defendant  and 
one  Lavinsky;  another  was  a  written 
contract,  signed  by  the  defendant  and 
one  Steinthal;  and  the  third  was  a  bill 
for  [307]  disbursements  and  profession- 
al services  rendered  by  the  attorney  at 
law  to  the  defendant,  Gouled. 

Of  these  papers,  the  first  was  seized 
in  defendant's  office  under  a  search,  war- 
rant, dated  June  17,  and  the  other  two 
under  a  like  warrant  dated  July  22, 1918, 
each  of  which  was  issued  by  a  United 
States  commissioner  on  the  affidavit  of 
an  agent  of  the  Department  of  Justice. 
It  is  certified  that  it  was  averred  in  the 
first  affidavit  that  there  were  in  Gouled's 
office  .  .  .  "certain  property,  to  wit: 
Certain  contracts  of  the  said  Felix 
€k>uled  with  S.  Lavinsky  which  were 
used  as  a  means  of  committing  a  felony, 
to  wit  ...  as  a  means  for  the  brib- 
ery of  a  certain  officer  of  the  United 
States."  It  is  also  certified  that  the 
second  affidavit  declared  that  Gouled 
had  at  his  office  "certain  letters,  papers, 
documents,  and  writings  which  relate  to 
and  have  been  used  in  the  commission 
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of  a  felony,  to  wit :    a  conspiraey  to  de-  of  this  is  abandantly  recognized  in  the 

fraud  the  United  States."     Neither  the  opinions  of  the  Boyd  Case,  116  U.  S. 

affidavits  nor  the  warrants  are  given  in  616,  29  L.  ed.  746,  6  Sup.  Ct.  Rep.  52^ 

full  in  the  certificate,  but  no  exception  and  the  Weeks  Case,  232  U.  S.  383,  58 

was  taken  to  the  sufficiency  of  either.  L.  ed.  652,  L.R.A.1915B,   834,   34   Sup. 

After   the   seizure   of   the  papers^   a  Ct.  Rep.  341,  Ann.  Cas.  1915C,  1177,  in 

joint  indictment  was  returned,  as  stated,  which  it  is  pointed  out  that,  at  the  tim« 

against   Gouled,  Vaughan,  and   the  at-  the  Constitution  was  adopted,  stolen  or 

tomey,  and  before  trial  a  motion  was  forfeited  property,  or  property  liable  to 

made  by  Gouled  for  a  return  of  the  pa-  duties,  and  concealed  to  avoid  payment 

pers  seized  under  the  search  warrants,  of  them,   excisable  articles,   and  books 

which  was  denied,  and  when  the  motion  required  by  law  to  be  kept  with  respeet 

was  renewed  at  the  trial,  but  before  any  to  them,  counterfeit  coin,  burglars'  tools 

evidence  was  introduced,  it  was  again  and  weapons,  implements  of  gamblingi 

denied.     The  denial  of  this  motion  is  ''and  many  other  things  of  like  charac- 

not  assigned  as  error.  ter,"  might  be  searched  for  in  home  or 

The  contract  of  the  defendant  with  office,  and,  if  found,  might  be  seizeda 
Steinthal,  which  was  seized  under  the  under  search  warrants  lawfully  applied 
warrant,  was  not  offered  in  evidence,  but  for,  issued,  and  executed, 
a  duplicate  original,  obtained  from  [309]  Although  search  warrants  have 
Steinthal,  was  admitted  over  the  objec-  thus  been  used  in  many  cases  ever  since 
tion  that  the  possession  of  the  seized  the  adoption  of  the  Constitution,  and  al- 
original  must  have  suggested  the  exist-  though  their  use  has  been  extended  from 
ence  and  the  obtaining  of  the  counter-  time  to  time  to  meet  new  cases  within 
part,  and  that  therefore  the  use  of  it  the  old  rules,  nevertheless  it  is  clear 
in  evidence  would  violate  the  rights  of  that,  at  common  law  and  as  the  result 
the  defendant  under  the  4th  or  5th  of  the  Boyd  and  Weeks  Cases,  supra« 
Amendment.  Silverthome  [308]  Lum-  they  may  not  be  used  as.  a  means  of 
bei«  Co.  V.  United  States,  251  U.  S.  385,  gaining  access  to  a  man's  house  or  office 
64  L.  ed.  319,  40  Sup.  Ct.  Rep.  182.  The  and  papers  solely  for  the  purpose  of 
unsigned  form  of  contract  and  the  attor-  making  search  to  secure  evidence  to  be 
ney's  bill  were  offered  and  also  admitted  used  against  him  in  a  criminal  or  penal 
over  the  same  constitutional  objection,  proceeding,  but  that  they  may  be  resort- 
There  is  no  statement  in  the  certificate  ed  to  only  when  a  primary  right  to  such 
of  the  contents  of  these  papers,  but  it  is  search  and  seizure  may  be  found  in  the 
said  of  them  only,  that  they  belonged  to  interest  which  the  public  or  the  com- 
Gouled,  that  they  were  without  pecu-  plainant  may  have  in  the  property  to  be 
niary  value,  and  that  they  constituted  seized,  or  in  the  right  to  the  possession 
evidence  ''more  or  less  injurious  to  the  of  it,  or  when  a  valid  exercise  of  the 
defendant.''  police  power  renders  possession  of  the 

It   is   apparent   from   this   statement  property  by  the  accused  unlawful,  and 

that  to  answer  the  remaining  four  ques-  provides  that  it  may  be  taken.     Boyd 

tions  involves  a  consideration  of  the  ap-  Case,  116  U.  S.  623,  624,  29  L.  ed.  748| 

plicable  law  of  search  warrants.  6  Sup.  Ct.  Rep.  524. 

The  wording  of  the  4th  Amendment  There  is  no  special  sanctity  in  papers. 

implies   that   search   warrants   were   in  as   distinguished   from   other  forms  of 

familiar  use  when  the  Constitution  was  property,  to  render  them  immune  from 

adopted,  and,  plainly,  that  when  issued  search   and   seizure,   if   only   they   fall 

"upon  probable  cause,  supported  by  oath  within  the  scope  of  the  principles  of  the 

or  affirmation,  and  particularly  describ-  cases  in  which  other  property  may  be 

ing  the  place  to  be  searched  and  the  seized,     and     if     they     be     adequately 

persons  or  things  to  be  seized,"  searches  described  in  the  affidavit  and  warrant 

and  seizures  made  under  them  are  to  be  ^^^i^j^  ^^  forged  papers  have  been  so 

regarded  as  not  unreasonable  and  there-  g^j^^^  (Langdon  v-  People,  133  lU.  382, 

fore  not  prohibited  by  the  Amendment.  34  n.  E.  874),  and  lottery  tickets,  under 

Searches  and  seizures  are  as  constitu-  i.  *.  *.           u'wu*  «   4.1^-«   .wv..^.:^. 

tional  under  the  Amendment  when  made  *  .,1*^.^^/^  J'r'^'^u?^^   ^^^n     ^^'""^ 

under  valid  search  warrants  as  they  are  ^'^^  '""^^^.^  ^}^            ^   ."^  \rf?^ 

unconstitutional,   because   unreasonable,  2  Met.  329),  and  we  cannot  doubt  that 

when  made  without  them,— the  permis-  contracts  may  be  so  used  as  instromenU 

sion  of  the  Amendment  has  the  same  or  agencies  for  perpetrating  frauds  upon 

constitutional  warrant  as  the  prohibition  the  government  as  to  give  the  public  an 

has,  and  the   definition   of  the  former  interest  in  them  which  would  justify  the 

restrains  the  scope  of  the  latter.     All  search  for  and  seizure  of  them,  under  a 

03^  iftft  u.  a. 
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properly  issued  seareh  warrant,  for  the  ary,  but  are  of  evidential,  value,  and  in 

purpose  of  preventing  further  frauds.  the  sixth  question  it  is  recited  that  they 

With  these  principles  of  law  in  mind,  are  ^'of  evidential  value  only/'  so  that  it 

we  come  to  the  remaining  questions.  is  impossible  to  say,  on  the  record  before 

The  third  question  reads:  us,  that  the  government  had  any  interest 

''Are  papers  of  no  pecuniary  value,  in  it  other  than  as  evidence  against  the 
but  possessing  evidential  value  against  accused;  and  therefore,  as  to  all  three 
persons  presently  suspected  and  subscr  papers,  the  answer  to  the  question  must 
qnenllv  indicted  under  §§  37  [310]  and  be  in  the  affirmative. 
215  of  the  United  States  Criminal  Code,  The  fourth  question  reads : 
when  taken  under  seareh  warranto  issued  ttjf  ^y^^Y^  papers,  so  taken,  are  admit- 
pursuant  to  the  Act  of  June  15,  1917,  j^^j  jq  evidence  against  the  person  from 
from  the  house  or  office  of  the  person  whose  house  or  office  they  were  taken, 
inspected,— seized  and  taken  in  violation  guch  person  being  then  on  trial  for  the 
of  the  4th  Amendment  T  crime  for  which  he  was  accused  in  the 

That  the  papers  involved  are  of  no  affidavit  for  warrant,— is  such  admission 

pecuniary   value   is   of   no   significance,  j^    evidence    a    violation    of    the    5th 

Many  papers,  having  no  pecuniary  value  Amendment!" 

to  others,  aro  of  the jreatest  possible  ^^                          ^  j       ^^^^^^^^   the 

value  to  the  owners,  and  are  property  of  -_-„._  ..  jt,|,  „„pgtion  must  be  iii  the 

a  most  important  character  (Boyd  Case,  'Elti^- for  thev  l^vZ  beeVseiS 

U6  U.  S.  627,  628,  29  L.  ed.  749,  750,  6  ?"'"*"*«»  »y>  tney  Having  Deen  seiseu 

Sup.  Ct.  Rep.  524) ;  and  since  tho'se  here  ^  ^  TbT  uS  inttdence  wou'ldX 

involved    possessed    "evidendal    vahje"  J«,"ff^<»t,  ^  ^led  inTh^d Tasl'to 

jfrCtet'^^uvttTo  rirur^  -r:U'ntttrr  *-  •'•'^"'^  ^  -"'■ 

Restraining  the  questions  to  the  pa-  °®!?  ^^'"^^  iiimseit. 
pers  described,  and  first,  as  to  the  Jh«  P^^M^r,**^?  ^f^°®'  , 
unexecuted  form  of  contract  with  I^>  in  the  affidavit  for  search  warrant 
Lavinsky,  a  stranger  to  the  indictment :  under  Act  of  June  15,  1917,  the  party 
While  the  contents  of  this  paper  are  not  whose  premises  are  to  be  searched  be 
(fiven,  it  is  impossible  to  see  how  the  charged  with  one  crime,  and  property 
government  could  have  such  an  interest  *>«  taken  under  the  warrant  issued  there- 
in such  a  paper  that,  under  the  prin-  ©n,  can  such  property  so  seized  be  in- 
ciples  of  law  stated,  it  would  have  the  troduced  in  evidence  against  said  party 
right  to  take  it  into  its  possession  to  when  on  trial  for  a  different  offense!" 
prevent  injury  to  the  public  from  its  It  has  never  been  required  that  a 
use.  The  government  could  desire  its  criminal  prosecution  should  be  pending 
possession  only  to  use  it  as  evidence  against  a  person  in  order  to  justify 
against  the  defendant,  and  to  search  for  search  for  and  seizure  of  his  property 
and  seize  it  for  such  purpose  was  un-  uhder  a  proper  warrant,  if  a  case  of 
lawful.  crime    having   been   committed   and   of 

Likewise  the  public  could  be  interest-  probable  cause  is  made  out,  sufficient  to 

ed  in  the  bill  of  the  attorney  for  legal  satisfy  the  law  and  the  officer  having 

services  only  to  the  extent  that  it  might  authority   to   issue   it,   and   we   see   no 

be  used  as  evidence,  and  the  seizure  of  reason  why  property  seized  under  a  val- 

this  also  was  unlawful.  id  search  warrant,  when  thus  lawfully 

As  to  the  contract  with  Steinthal,  also  obtained  by   the  government,  may   not 

a  stranger  to  the  indictment :    It  is  not  be  used  in  the  prosecution  of  a  suspected 

difficult,  as  we   have   said,   to   imagine  person  for  a  crime  other  than  that  which 

how  an  executed  written  contract  might  may  have  been  described  [312]  in  the  af- 

be  an  important  agency  or  instrumental-  fidavit  as  having  been  committed  by  him. 

ity  in  the  bribing  of  a  public  servant,  The  question  assumes  that  the  property 

and    in   perpetrating   frauds    upon    the  seized  was  obtained  on  a  search  warrant 

government,  so   that   it   would   have   a  sufficient  in   form   to   satisfy  the  law; 

legitimate  and  important  interest  in  seiz-  and  if  the  papers  to  which  the  question 

ing  such  a  paper  in  order  to  prevent  refers  had   been  of  a  character  to  be 

further  frauds,  but  the  facts  necessary  thus  obtained,  lawfully,  it  would  have 

to  give  this  contract  such  a  character  do  been  competent  to  use  them   to  prove 

not  appear  in  the  certificate.     On  the  any   crime   against   the   accused   as   to 

eontrary,  [311]  this  third  question  re-  which    they    constituted    relevant    evi- 

eites  that  tiie  papers  are  all  of  no  pecuni-  dence. 

•5  li.  ed.  tSS 
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The  sixth  question  reads: 

'If  papers  of  evidential  value  only  be 
seized  under  a  search  warrant,  and  the 
party  from  whose  house  or  office  they  are 
taken  be  indicted, — if  he  then  move  be- 
fore trial  for  the  return  of  said  papers, 
and  said  motion  is  denied, — is  the  court 
at  trial  bound  in  law  to  inquire  as  to  the 
origin  of  or  method  of  procuring  said 
papers  when  they  are  offered  in  evidence 
against  the  party  so  indicted  f 

The  papers  being  of  ''evidential  value 
only,"  and  having  been  unlawfully 
seized,  this  question  really  is,  whether, 
it  having  been  decided  on  a  motion  be- 
fore trial  that  they  should  not  be  re- 
turned to  the  defendant,  the  trial  court, 
when  objection  was  made  to  their  use 
on  the  trial,  was  bound  to  again  inquire 
as  to  the  unconstitutional  origin  of  the 
possession  of  them.  It  is  plain  that  the 
trial  court  acted  upon  the  rule,  widely 
adopted,  that  courts  in  criminal  trials 
will  not  pause  to  determine  how  the 
possession  of  evidence  tendered  has  been 
obtained.  While  this  is  a  rule  of  great 
practical  importance,  yet,  after  all,  it  is 
only  a  rule  of  procedure,  and  therefore 
it  is  not  to  be  applied  as  a  hard-and-fast 
formula  to  every  case,  regardless  of  its 
special  circumstances.  We  think,  rath- 
er, that  it'  is  a  rule  to  be  used  to  secure 
the  ends  of  justice  under  the  circum- 
stances presented  by  each  case;  and 
where,  in  the  progress  of  a  trial,  it  be- 
comes probable  that  there  has  been  an 
unconstitutional  seizure  of  papers,  it  is 
the  duty  of  the  trial  court  to  entertain 
an  objection  to  their  admission,  or  a 
motion  for  their  exclusion,  and  to  con- 
sider [313]  and  decide  the  question  as 
then  presented,  even  where  a  motion  to 
return  the  papers  may  have  been  denied 
before  trial.  A  rule  of  practice  must 
not  be  allowed  for  any  technical  reason 
to  prevail  over  a  constitutional  right. 

In  the  case  we  are  considering,  the 
certificate  shows  that  a  motion  to  return 
the  papers,  seized  under  the  search  war- 
rants, was  made  before  the  trial  and 
was  denied;  and  that,  on  the  trial  of  the 
ease  before  another  judge,  this  ruling 
was  treated  as  conclusive,  although,  as 
we  have  seen,  in  the  progress  of  the 
trial  it  must  have  become  apparent  that 
the  papers  had  been  unconstitutionally 
seized.  The  constitutional  objection 
having  been  renewed,  under  the  circum- 
stances, the  court  should  have  inquired 
as  to  the  origin  of  the  possession  of  the 
papers  when  they  were  offered  ih  evi- 
dence against  the  defendant. 

Each  question  is  answered,  Yes. 
SS4 


LAWRENCE  AMOS,  Plff.  in  Err., 

V. 

UNITED  STATES. 

(See  S.  G.  Reporter's  ed.  313-317.) 

Search  and  seizure  —  return  of  prop- 
erty unlawfully  seized. 

1.  Property  seized  in  the  search  of  a 

private  home  by  ffovernment  agents  without 

warrant  of  any  kind,  in  plain  violation  of 

U.   S.    Const.,    4th    and    5th    Amendments, 

should  have  been  returned  to  the  owner  on 

his   petition,  presented   by   him   after  the 

jury  in  a  criminal  prosecution  against  him 

was    impaneled,    but   before    any   evidence 

was  offered. 

[For  other  cases,   see  Search  and   Seizure,  la 
Digest  Sup.  Ct.  1008.] 

Evidence  —  use  when  wronig:fnIIj  ob- 
tained —  criminal  case. 

2.  The  rule  that  courts  will  not  stop 
the  progress  of  the  trial  of  a  criminal  case 
to  frame  a  collateral  issue  to  inquire 
whether  evidence  offered,  otherwise  com- 
petent, was  lawfully  or  unlawfully  obtained, 
has  no  application  where  it  b^x>mes  ap- 
parent during  the  trial  that  there  haa  been 
an  unconstitutional  seizure  of  property  of 
the  accused,  and  the  Qourt  should  exclude 
such  property  and  any  testimony  relating 
thereto,  given  by  the  government  agenti 
who  made  the  unlawful  seizure,  on  motion 
of  the  accused,  made  after  both  property 
and  testimony  were  introduced  in  evidence 
against  him. 

[For  other  cases,  see  Eyidence,  YIII. :  Searci 
and  Seisure,  in  Digest  Sup.  Ct.  1008.] 

Search  and  seizure  —  self-crlminaUoa 
—  waiver. 

3.  The  constitutional  rights  of  a  person 
to  be  secure  against  unreasonable  searches 
and  seizures  and  self-crimination  were  not 
waived  when  his  wife  admitted  to  hit 
home  Federal  officers,  who  came  without 
warrant,  demanding  admission  to  males 
search  of  it  under  government  authority, 
even  assuming  that  it  is  possible  for  a 
wife,  in  the  absence  of  her  husband,  thus 
to  waive  his  constitutional  rights,  since, 
under  the  implied  coercion  here  presented, 
no  such  waiver  was  intended  or  effected. 
[For    other    cases,    see    Search    and    Seizure; 

Criminal  Law,  III.  b,  2,  in  Digest  Sup.  Ct. 
1908.] 

Note. — On  unreasonable  search  and 
seizure — see  note  to  Levy  v.  Superior 
Ct.  29  L.R.A.  818. 

On  admissibility  against  defendant  of 
doeument  or  articles  taken  from  him-^ 
see  notes  to  State  v.  Edwards,  59  L.RJL 
465;  State  v.  Fuller,  8  L.R.A.(N.S.)  762; 
People  V.  Campbell,  34  L.R.A.(N.S.)  58; 
Weeks  v.  United  States,  L.R.A.1916B, 
834,  and  Blacksburg  v.  Beam,  L.R.A. 
1916E,  715. 

As  to  constitutional  guaranties  against 
unreasonable  searches  and  seizures  as 
applied  to  search  for,  or  seizure  of,  in- 
toxicating liquor — see  note  to  State  ▼. 
Marxhausen,  3  A.Ii.R.  1514. 
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[No.  114.] 

Argued  December  13»  ^1^^.  Decided  Feb« 
ruary  28,  192L_   . 


IN  ERROR  to  the  District  Court  of  the 
United  States  for  the  Eastern  Dis- 
trict of  South  Carolina  to  review  a  con- 
viction for  violating  the  Federal  Internal 
Revenue  Laws.  Reversed  and  remand- 
ed for  further  proceedings. 
The  "f acts  are  stated  in  the  opinion. 

Mr.  H.  H.  Obear  argued  the  cause,  and 
Messrs.  R.  Dozier  Iiee  and  Charles  A. 
Douglas  filed  a  brief  for  plaintiff  in  er- 
ror: 

There  can  be  no  dispute  as  to  the  fact 
that  the  bottles  of  whisky  testified  about 
by  the  government's  witnesses  were  seised 
by  them,  as  revenue  officers,*  during  the 
search  of  the  defendant's  store  and  home, 
during  his  absence,  and  when  they  did 
not  have  a  search  warrant  describing  the 
places  to  be  searched  and  the  proper^ 
tor  which  search  was  to  be  made,  as  their 
authority  to  make  such  search  and  seiz- 
ure, because  the  witnesses  themselves  ad- 
mit the  same.  Such  being  the  admitted 
fact,  the  testimony  was  cleariy  incompe- 
tent and  should  not  have  been  admitted 
over  defendant's  objection;  or,  if  ad- 
mitted, should  have  been  stricken  out 
upon  the  defendant's  motion. 

Weeks  v.  United  States,  232  U.  S.  383, 
!)S  L.  ed.  652,  L.R.A.1915B,  834,  34  Sup. 
Ct.  Rep.  341,  Ann.  Cas.  1916C,  1177; 
Silverthome  Lumber  Co.  v.  United  States, 
251  U.  S.  385,  64  L.  ed.  319,  40  Sup.  Ct. 
Rep.  182. 

Likewise,  such  property  having  been 
so  obtained,  and  it  so  appearing  from  the 
records  of  the  court,  the  petition  of  the 
defendant  should  have  been  granted  and 
the  property  returned. 

Ibid. 

Mx.  W.  0.  Herron  argued  the  cause, 
and,  with  Solicitor  General  Frierson, 
filed  a  brief  for  defendant  in  error: 

The  petition  was  properly  overruled 
because  not  filed  until  after  the  trial  had 
befirun. 

Weeks  v.  United  States,  232  U.  S.  383, 
388.  393,  58  L.  ed.  652,  a53,  655,  L.R.A. 
1915B,  834,  34  Sup.  Ct.  Rep.  341,  Ann. 
Cas.  1915C,  1177;  Adams  v.  New  York, 
192  U.  S.  585,  48  L.  ed.  575,  24  Sup.  Ct. 
Rep.  372. 

No  prejudice  accrued  to  plaintiff  in  er- 
ror from  the  denial  of  the  petition. 

Weeks  v.  United  States,  232  U.  S.  383, 
68  L.  ed.  652,  L.R.A.1915B,  834,  34  Sup. 
Ct  Rep.  341,  Ann.  Cas.  1915C,  1177; 
Com.  T.  Tucker,  189  Mass.  457,  7  L.R.A. 
(N.8.)    1056,  76  N.   £.  127;   Orim  y. 


Robinson,  31  Neb.  540,  48  N.  W.  388; 
Smith  V.  McDuffee,  72  Or.  276,  1^  Pae. 
558,  143  Pac.  929,  Ann.  Cas.  1916D,  947; 
State  V.  Griswold,  67  Conn.  290,  33 
L.R.A.  227,  34  Atl.  1046. 

Mr.  Justice  Olarka  delivered  the  opin- 
ion of  the  court: 

The  plaintiff  in  error,  whom  we  shall 
designate  defendant,  as  he  was  in  the 
court  below,  was  tried  on  an  indictment 
containing  six  counto.  He  was  found 
not  guilty  on  the  first  four  eounts,  but 
guilty  on  the  fifth,  which  charged  him 
with  having  removed  whisky  on  which 
the  revenue  tax  had  not  been  paid  to  a 
place  other  than  a  government  ware- 
house, and  also  on  the  sixths  which 
charged  him  with  having  sold  whisky  on 
which  the  tax  required  by  law  had  not 
been  paid. 

After  the  jury  was  sworn,  but  before 
any  evidence  was  offered,  the  'defend- 
ant presented  to  the  court  a  petition, 
duly  ewon^  to  by  him,  praying  that 
there  be  returned  to  him  described  pri- 
vate property  of  his  which  it  was 
averred  the  district  attorney  intended 
to  use  in  evidence  at  the  trial,  and  which 
had  been  seized  by  P.  J.  Coleman  and 
C.  A.  Rector,  officers  of  the  government, 
in  a  search  of  defendant's  house  and 
store  ''within  his  curtilage,''  made  un- 
lawfully and  without  warrant  of  any 
kind,  in  violation  of  his  rights  under 
the  4th  and  5th  Amendments  to  the  Con- 
stitution of  the  United  States.    . 

Upon  reading  of  this  petition  and 
hearing  of  the  application  1315]  it  was 
denied,  and,  exception  being  noted,  the 
trial  proceeded. 

Coleman  and  Rector  were  called  as 
witnesses  by  the  government  and  tes- 
tified :  that,  as  deputy  collectors  of  in- 
ternal revenue,  they  went  to  defendant's 
home,  and,  not  finding  him  there,  but 
finding  a  woman  who  said  she  was  his 
wife,  told  her  that  they  were  revenue 
officers,  and  had  come  to  search  the 
premises  ''for  violations  of  the  revenue 
law ; ''  that  thereupon  the  woman  opened 
the  store  and  the  witnesses  entered,  and 
in  a  barrel  of  peas  found  a  bottle  con- 
taining not  quite  a  half-pint  of  illicitly 
distilled  whisky,  which  they  called 
"blockade  whisky ;  '^  and  that  they  then 
went  into  the  home  of  defendant,  and,  on 
searching,  found  two  bottles  under  the 
quilt  on  the  bed,  one  of  which  contained 
a  full  quart  and  the  other  a  little  over 
a  quart  of  illicitly  distilled  whisky.  The 
government  introduced  in  evidence  a 
pint  bottle  containing  whisky,  which  the 
witness  Coleman  stated  "wai  not  one  of 
the  bottles  f  onnd  by  him^  b^\i  \^\i  ^% 
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whisky  contained  in  the  same  was 
poured  out  of  one  of  the  two  bottles 
that  had  been  found  in  defendant's 
house  on  the  bed  under  the  quilt,  as 
stated."  On  cross-examination  both 
witnesses  testified  that  they  did  not  have 
any  warrant  for  the  arrest  of  the  de- 
fendant, nor  any  search  warrant  to 
search  his  house,  and  that  the  search 
was  made  during;  the  daytime,  in  the 
absence  of  the  defendant,  who  did  not 
appear  on  the  scene  until  after  the 
search  had  been  made. 

After  these  two  government  witnesses 
had  described  how  the  search  was  made 
of  defendant's  home  without  warrant 
either  to  arrest  him  or  to  search  his 
premises,  a  motion  by  counsel  to  strike 
out  their  testimony  was  denied  and  ex- 
ception noted. 

This  statement  shows  that  the  trial 
court  denied  the  petition  of  the  defend- 
ant for  a  return  of  his  property,  seized 
in  the  search  of  his  home  by  government 
agents  without  warrant  of  any  kind,  in 
plain  violation  of  the  4th  [816]  and 
5th  Amendments  to  the  Constitution  of 
the  United  States,  as  they  have  been  in- 
terpreted and  applied  by  this  court  in 
Boyd  V.  United  States,  116  U.  S.  616,  29 
L.  ed.  746,  6  Sup.  Ct.  Rep.  524,  in  Weeks 
V.  United  States,  232  U.  S.  383,  58  L.  ed. 
652,  L.R.A.1915B,  834,  34  Sup.  Ct.  Rep. 
341,  Ann.  Cas.  1915C,  1117,  and  in  Sil- 
verthome  Lumber  Co.  v.  United  States, 
251  U.  S.  385,  64  L.  ed.  319,  40  Sup.  Ct. 
Rep.  182,  and  also  denied  his  motion  to 
exclude  such  property  and  the  testimony 
relating  thereto,  given  by  the  govern- 
ment agents  after  both  were  introduced 
in  evidence  against  him,  when  he  was  on 
trial  for  a  crime  as  to  which  they  con- 
stituted relevant  and  material  evidence, 
if  competent. 

The  answer  of  the  government  to  the 
claim  that  the  trial  court  erred  in  the 
two  rulings  we  have  described  is,  that 
the  petition  for  the  return  of  defend- 
ant's property  was  properly  denied  be- 
cause it  came  too  late  when  presented 
after  the  jury  was  impaneled,  and  the 
trial,  to  that  extent,  commenced,  and 
that  the  denial  of  the  motion  to  exclude 
the  property  and  the  testimony  of  the 
government  agents  relating  thereto, 
after  the  manner  of  the  search  of  de- 
fendant's home  had  been  described,  was 
justified  by  the  rule  that,  in  the  progress 
of  the  trial  of  criminal  cases,  courts 
will  not  stop  to  frame  a  collateral  issue 
to  inquire  whether  evidence  offered,  oth- 
erwise competent,  was  lawfully  or  un- 
lawfully obtained. 

Plainly,  the  questions  thus  presented 
for  dedsion  ars  inled  by  the  eonelnsions 


this  day  announced  in  No.  250,  Gouled 
v.  United  States  [255  U.  S.  298,  ante, 
647,  41  Sup.  Ct.  Rep.  261]. 

There  is  nothing  in  the  record  to  in- 
dicate that  the  allegations  of  the  peti- 
tion for  the  return  of  the  property, 
sworn  to  by  the  defendant,  were  in  any 
respect  questioned  or  denied,  and  the 
report  of  the  examination  and  appro- 
priate cross-examination  of  the  govern- 
ment's witnesses,  called  to  make  out  its 
case,  shows  clearly  the  unconstitutional 
character  of  the  seizure  by  which  the 
property  which  it  introduced  was  ob- 
tained. The  facts  essential  to  the  dis- 
position of  the  motion  were  not  and 
could  not  be  denied;  they  were  literally 
thrust  upon  the  attention  of  the  court 
[317]  by  the  government  itself.  .  The 
petition  should  have  been  granted;  but, 
it  having  been  denied,  the  motion  should 
have  been  sustained. 

The  contention  that  the  constitutional 
rights  of  defendant  were  waived  when 
his  wife  admitted  to  his  home  the  gov- 
cmment  officers,  who  came,  without 
warrant,  demanding  admission  to  make 
search  of  it  under  government  author- 
ity, cannot  be  entertained.  We  need 
not  consider  whether  it  is  possible  for  a 
wife,  in  the  absence  of  her  husband,  thus 
to  waive  his  constitutional  rights,  for  it 
is  perfectly  clear  that,  under  the  im- 
plied coercion  here  presented,  no  such 
waiver  was  intended  or  effected. 

It  results  that  the  judgment  of  the 
District  Court  must  be  reversed  and  the 
case  remanded  for  further  proceedings 
in    accordance  witH   this   opinion. 

Reversed. 


UNION  PACIFIC  RAILROAD  COMPANY, 

Petitioner, 
v. 

JAMES  J.  E.  BURKE. 

(See  S.  C.  Reporter's  ed.  317-323.) 

Carriers  —  limiting  liability  —  agreed 
valuation. 

A  carrier  may  not,  by  a  valuation 

Note. — On  validity  of  stipulation  lim- 
iting a  carrier's  liability  to  agreed  valu- 
ation as  affected  by  the  Hepburn  Act — 
see  note  to  Bernard  v.  Adams  £xp.  Go. 
28  L.R.A.(N.S.)  293. 

Generally,  on  carrier's  power  to  limit 
amount  of  liability  in  cases  of  negligent 
— see  notes  to  Ballon  v.  Earle,  14  L.R.A* 
433;  New  Jersey  Steam  Nav.  Co.  v.  Mer- 
chants' Bank,  12  L.  ed.  U.  S.  465,  and 
Chicago,  M.  &  St  P.  R.  Go.  ▼•  Solan,  42 
L.  ed.  U.  S.  68& 


1920. 
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afreeiii#nt  with  a  shipocr,  limit  its  liability 
in  caM  of  the  loss  by  negligence  of  an 
interstate  shipment  to  less  than  the  real 
value  thereof,  unless  the  shipper  is  given 
a  choice  of  rates,  based  on  valuation. 
(For  other  cases,  see  Carriers,  II.  b,  7,  b, 
In  Digest  Sup.  Ct.  1908.] 

[No.  183.] 

Argued  January.  27,   1021.     Decided  Feb- 
ruary 28,  1921. 

ON  WRIT  of  Certiorari  to  the  Su- 
preme  Court  of  the  State  of  New 
York  to  review  a  judgment  entered  pur- 
suant to  the  mandate  of  the  Court  of 
Appeals  of  that  state,  which,  reversing 
a  judgment  of  the  Appellate  Division 
of  the  State  Supreme  Court,  First  De- 
partment, ordered  judgment  in  favor  of 
plaintiff  in  a  suit  against  a  carrier  for 
the  full  amount  of  the  loss  of  an  inter- 
state shipment,  due  to  the  carrier's  neg- 
ligence, notwithstanding  a  stipulation 
limiting  liability  to  an  agreed  valuation. 
Affirmed. 

See  same  case  below,  in  supreme  court, 
178  App.  Div.  783,  166  N.  Y.  Supp.  100 ; 
in  court  of  appeals,  226  N.  Y.  534,  124 
N.  E.  119. 

The  facts  are  stated  in  the  opinion. 

Mr.  Oscar  R.  Honflton  argued  the 
eause,  and,  with  Mr.  D.  Roger  Englar, 
filed  a  brief  for  petitioner: 

The  value  of  the  shipment  was  agreed 
upon  between  the  shipper  and  the  car- 
ner%  Such  valuation  is  binding  upon  the 
parties  unless  it  is  made  invalid  by  the 
Interstate  Commerce  Act. 

Hart  V.  Pennsylvania  R.  Co.  112  U.  S. 
331,  28  L.  ed.  717,  5  Sup.  Ct  Rep.  151; 
Oreenwald  v.  Barrett.  199  N.  Y.  170,  35 
L.R.A.(N.S.)  971,  92  N.  E.  218;  Evans- 
ville  &  C.  R.  Co.  V.  Androscoggin  Mills, 
22  Wall.  594,  22  L.  ed.  724;  Whitworth 
V.  Erie  R.  Co.  87  N.  Y.  413;  White  v. 
Weir,  33  App.  Div.  145,  53  N.  Y.  Supp. 
465;  Woodruff  v.  Havemeyer,  106  N.  Y. 
134,  12  N.  E.  628. 

At  the  time  the'  shipment  was  made, 
agreed  valuations  had  not  been  made  il- 
legal by  the  Interstate  Commerce  Act. 

Oreenwald  v.  Barrett,  199  N.  Y.  170, 
35  L.R.A.(N.S.)  971,  92  N.  E.  218. 

The  validity  of  the  valuation  clause  de- 
pends upon  the  Federal  common  law  and 
the  Interstate  Commerce  Act. 

New  York  C.  &  H.  R.  R.  Co.  v.  Bea- 
ham,  242  U.  S.  148,  151,  61  L.  ed.  210, 
216,  37  Sup.  Ct.  Rep.  43:  Southern  Exp. 
Co.  V.  Byers,  240  U.  S.  612,  614,  60 
L.  ed.  825,  827,  L.R.A.1917A,  197,  36 
Snp.  Ct.  Rep.  410. 

An  agreed  valuation  is  valid  and  bind- 
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ing,  regardless  of  whether  or  not  the 
freight  rate  is  based  on  the  valuation 
agreed  upon. 

Reid  V.  Fargo,  241  TT.  S.  544,  60  L. 
ed.  1156,  36  Sup.  Ct.  Rep.  712;  Kuhn- 
hold  V.  Compagnie  (j^n6rale  Transatlan- 
tique,  251  Fed.  389. 

Mr.  Arthur  W.  Clement  argued  the 
cause,  and,  with  Mr.  Wilson  E.  Tipple, 
filed  a  brief  for  respondent: 

The  filed  tariffs  must  show  not  only 
the  charge  for  the  services  performed, 
but  also  all  regulations  which  in  any  way 
affect  the  value  of  the  services  performed 
for  the  charge  named. 

Southern  R.  Co.  v.  Prescott,  240  U.  S. 
632,  60  L.  ed.  836,  36  Sup.  Ct.  Rep.  469. 

The  provision  of  the*  uniform  bill  of 
lading  gains  no  immunity  from  attack  by 
being  itself  a  part  of  a  filed  tariff. 

Boston  &  M.  R.  Co.  v.  Piper,  246  U. 
S.  439,  62  L.  ed.  820,  38  Sup.  Ct.  Rep. 
354,  Ann.  Cas.  1918E,  469;  Chicago,  M. 
&  St.  P.  R.  Co.  v.  McCauIl  Dinsmore  Co. 
251  U.  S.  546,  64  L.  ed.  409,  40  Sup.  Ct. 
Rep.  219. 

Even  if  the  $100  limitation  of  the  Jap- 
anese bill  of  lading  be  called  a  ''value 
agreed  upon"  within  the  meaning  of  the 
uniform  bill  of  lading,  nevertheless  the 
$100  limitation  would  still  be  void  and 
unenforceable  because  it  is  not  supported 
by  a  difference  in  freight  rates  based  up- 
on the  valuation  declared. 

Adams  Exp.  Co.  v.  Croninger,  226  U. 
S.  491,  57  L.  ed.  314,  44  L.R.A.(N.S.) 
257,  33  Sup.  Ct.  Rep.  148 ;  Hart  v.  Penn- 
sylvania R.  Co.  112  U.  S.  331,  28  L.  ed. 
717,  5  Sup.  Ct.  Rep.  151;  Boston  &  M. 
R.  Co.  v.  Piper,  246  U.  S.  439,  62  L. 
ed.  820,  38  Sup.  Ct.  Rep.  354,  Ann.  Cas. 
1918E,  469;  The  Kensington,  183  U.  S. 
263.  46  L.  ed.  190,  22  Sup.  Ct.  Rep.  102. 

The  defendant  could  have  inserted  the 
limitation  in  its  filed  tariff. 

Boston  &  M.  R.  Co.  v.  Hooker,  233  U. 
S.  97.  58  L.  ed.  868,  L.R.A.1915B,  450, 
34  Sup.  Ct.  Rep.  526,  Ann.  Cas.  1915D, 
593. 

Mr.  Justice  Clarke  delivered  the  opin- 
ion of  the  court : 

On  March  10,  1915,  S.  Ontra  &  Broth- 
er delivered  to  the  Pacific  Mail  Steam- 
ship Company  at  Yokohama,  Japan,  56 
cases  of  "drawn-work  goods  and  Ren- 
aissance," consigned  to  their  own  order 
at  New  York,  and  received  a  bill  of 
lading  for  ocean  transportation  to  San 
Francisco  and  thence  by  the  Southern 
Pacific  Company  and  its  connections,  by 
rail,  to  destination.  The  property  was 
delivered  to  the  Southern  Pacific  Gom- 
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pany,  and,  without  new  billing^  was 
carried  to  a  junction  with  the  line  of  the 
petitioner,  the  Union  Pacific  Railroad 
Company,  and  while  in  its  custody  was 
totally  destroyed  in  a  collision.  The 
respondent;  successor  in  interest  to  the 
consignor,  claimed  in  this  suit  the  right 
to  recover  the  fair  invoice  value  of  the 
goods,  $17,449.01,  and  the  petitioner 
conceded  his  right  to  recover,  but  only 
to  the  amount  of  the  agreed  valuation  of 
$100  per  package,  $5,600,  to  which  it 
contended  he  was  limited  by  the  bill  of 
lading.  All  of*  the  facts  are  stipulated 
or  proved  by  undisputed  evidence. 

The  appellate  division — first  depart- 
ment, New  York  supreme  court — ren- 
dered judgment  in  favor  of  respondent 
for  $5,600,  with  interest  and  costs,  but, 
on  appeal  to  the  court  of  appeals  of  that 
state,  the  judgment  of  the  appellate  divi- 
sion was  reversed,  and  an  order  was 
entered  that  [319]  a  judgment  should  be 
rendered  by  the  supreme  court  in  favor  of 
respondent  for  $17,449.01,  with  interest 
and  costs.  The  case  is  brought  here  on 
certiorari. 

On  the  face  of  the  bill  of  lading  re- 
ceived at  Yokohama  was  the  notation: 
''Weight  26,404  lbs.;  ocean  weight  rate, 
50  cents,  freight  $132.02.  Rail,  min- 
imum carload  weight  30,000  lbs.,  wght. 
rate  $1.25,  freight  $375."  (Thus  the 
ocean  and  rail  rates  are  separately  stat- 
ed, and  the  latter  is  $1.25  per  100  lbs., 
minimum  carload.)  On  the  back  of  the 
bill  of  lading  were  printed  thirty-one 
conditions,  the  thirteenth  of  which  con- 
tained the  provision  that 

'^t  is  expressly  agreed  that  the  goods 
named  in  this  bill  of  lading  are  hereby 
valued  at  not  exceeding  $100  per  pack- 
age .  .  .  and  the  liability  of  the  com- 
panies therefor  in  case  of  the  total  loss 
of  all  or  any  of  the  said  goods  from  any 
cause  shall  not  exceed  $100  per  pack- 
age." 

The  petitioner  was  an  interstate  com- 
mon carrier  by  rail  at  the  time  of  the 
shipment  involved,  and  as  such  had  filed 
with  the  Interstate  Commerce  Commis- 
sion schedules  of  rates  and  regulations 
under  which  the  property  was  moving  at 
the  time  it  was  destroyed.  By  these 
schedules  the  carrier  was  bound,  and  to 
them  it  was  limited,  in  contracting  for 
traffic  (Southern  R.  Co.  v.  Prescott,  240 
U.  S.  632,  638,  60  L.  ed.  836,  839,  36  Sup. 
Ct.  Rep.  469).  The  statute  expressly 
provided  that  it  should  not  charge  or 
demand  or  collect  or  receive  a  greater 
or  less  or  different  compensation  for  the 
transportation  of  property,  or  for  any 
service  in   conneetion   therewith,   than 
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such  as  was  specified  in  such  schedules. 
June  29,  1906,  34  Stat,  at  L.  587,  §  6, 
chap.  3591,  Comp.  Stat.  §  8597. 

In  these  schedules  was  included  a  rule, 
designated  as  Rule  9 A,  which  reads: 

^'Unless  otherwise  provided,  when 
property  is  transported  subject  to  the 
provisions  of  the  Western  Classification, 
the  acceptance  and  use  are  required,  re- 
spectively, of  the  ^uniform  bill  of  lad- 
ing,' 'straight'  or  'order,'  as  shown  on 
pages  87  to  90,  inclusive." 

For  the  purposes  of  this  case,  only,  it 
is  admitted,  and  [320]  accepted  by  this 
court,  that  this  Rule  9A  permitted  and  re- 
quired that  the  property  should  be  treated 
as  moving  east  of  San  Francisco  under 
the  uniform  bill  of  lading,  although,  in 
fact,  no  other  than  the  Yokohama  bill  of 
lading  was  issued.  This  uniform  bill  of 
lading  contained,  among  other  eondi- 
tions,  the  following: 

**The  amount  of  any  loss  or  damage 
for  which  any  carrier  is  liable  shaU  be 
computed  on  the  basis  of  the  value  of 
the  property  (being  the  bona  fide  in- 
voice price,  if  any,  to  the  consignee,  in- 
eluding  the  freight  charges,  if  prepaid) 
at  the  place  and  time  of  shipment  under 
this  bill  of  lading,  unless  a  lower  value 
has  been  represented  in  writing  by  the 
shipper,  or  has  been  agreed  upon  or  is 
determined  by  the  classification  or  tar- 
iffs upon  which  the  rate  is  based,  in  any 
of  which  events  such  lower  value  shall 
be  the  maximum  amount  to  govern  such 
computation,  whether  or  not  such  loss  or 
damage  occurs  from  negligence." 

Upon  the  facts  thus  stated  the  peti- 
tioner  contends  that  the  agreed  valua- 
tion of  $100  per  package  or  case  in  the 
Yokohama  bill  of  lading  is  necessarily 
imported  into  the  uniform  bill  of  lading, 
becomes  the  valuation  "agreed  upon" 
within  the  terms  and  conditions  quoted 
from  that  bill,  and  limits  the  respond- 
ent's recovery  to  that  amount,  $5,600, 
regardless  of  the  value  of  the  property, 
and  of  the  fact  that  it  was  lost  by  the 
carrier's  negligence. 

To  this  contention  it  is  replied  by  the 
respondent:  that  it  is  admitted  by  the 
petitioner  that  its  filed  and  published 
schedules  contained  but  one  rate  ap- 
plicable to  the  shipment  as  it  was  ^9J^ 
ried  east  of  San  Francisco;  that  that 
rate,  $1.25  per  100  pounds  minifyiimi 
carload,  was  charged  in  the  Yokohama 
bill  of  lading;  and  that,  since  no  ehoies 
of  rates  was  given,  or  could  be  given, 
to  the  shipper,  any  agreement,  in  form  a 
valuation  of  the  property,  made  for  the 
purpose  of  limiting  the  carrier's  liabilitj 
to  leas  than  the  real  value  thereof^  in 
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of  loss  by  negligence,  was  void  and 
without  effect. 

[821]  In  many  cases,  from  the  decision 
in  Hart  v.  Pennsylvania  R.  Co.  112  U.  S. 
831,  28  L.  ed.  717,  5  Slip.  Ct.  Rep.  161, 
decided  in  1884,  to  Boston  &  M.  R.  Co. 
▼.  Piper,  246  U.  S.  439,  62  L.  ed.  820,  38 
Sup.  Ct.  Rep.  354,  Ann.  Cas.  1918E,  469, 
-decided  in  1918,  it  has  been  declared  to 
be  the  settled  Federal  law  that  if  a  com- 
mon carrier  gives  to  a  shipper  the 
ehoice  of  two  rates,  the  lower  of  them 
conditioned  upon  his  agreeing  to  a  stip- 
ulated valuation  of  his  property  in  case 
of  loss,  even  by  the  carrier's  negli- 
gence, if  the  shipper  makes  such  a 
choice,  understandingly  and  freely,  and 
names  his  valuation^  he  cannot  thereaft- 
er recover  more  than  the  value  which 
he  thus  places  upon  his  property. 

As  a  matter  of  legal  distinction,  estop- 
pel is  made  the  basis  of  this  ruling, — 
that,  having  accepted  the  benefit  of  the 
lower  rate,  in  common  honesty  the 
shipper  may  not  repudiate  the  condi- 
tions on  which  it  was  obtained, — but  the 
rule  and  the  effect' of  it  are  clearly  es- 
tablished. 

The  petitioner  admits  all  this,  but 
contends  that  it  has  never  been  held  by 
this  court  that  such  choice  of  rates  was 
essential  to  the  validity  of  valuation 
agreements,  and,  arguing  that  they 
should  be  sustained  unless  shown  to 
have  been  fraudulently  or  oppressively 
obtained,  it  affirms  the  validity  of  the 
agreement  in  the  Yokohama  bill  of  lad- 
ing, and  cites  as  a  decisive  authority 
Reid  V.  Fargo,  241  U.  S.  544,  60  L.  ed. 
1166,  36  Sup.  Ct.  Rep.  712. 

With  this  contention  we  cannot  agree. 

This  court  has  consistently  held  the 
law  to  be  that  it  is  against  public  pol- 
icy to  permit  a  common  carrier  to  limit 
its  common-law  liability  by  contracting 
for  exemption  from  the  consequences  of 
its  own  negligence  or  that  of  its  serv- 
ants (112  U.  S.  331,  338,  and  246  U.  S. 
439,  444,  supra),  and  valuation  agree- 
ments have  been  sustained  only  on  prin- 
eiples  of  estoppel,  and  in  carefully  re- 
stricted cases  where  choice  of  rates  was 
giren, — where  "the  rate  was  tied  to  the 
release.''  Thus,  in  the  Hart  Case  (p. 
d43),  it  is  said: 

^The  distinct  ground  of  our  decision 
in  the  case  at  bar  is,  that  where  a  con- 
tract of  the  kind,  signed  by  the  shipper. 
Is  [S22]  fair>y  m^e,  agreeing  on  the 
fmluation  of  the  property  carried,  with 
the  rate  of  freight  based  on  the  condition 
Hiat  the  carrier  assumes  liability  only  to 
tte  extent  of  the  agireed  valuation,  even 
in  ease  of  loss  or  damage  by  the  negligence 
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of  the  carrier,  the  contract  will  be  upheld 
as  a  proper  and  lawful  mode  of  securing 
a  due  proportion  between  the  amount 
for  which  the  carrier  may  be  responsible 
and  the  freight  he  receives,  and  of  pro- 
tecting himself  against  extravagant  and 
fanciful  valuations." 

And  in  the  Piper  Case  it  is  said  (p. 
444): 

''In  the  previous  decisions  of  this 
court  upon  the  subject  it  has  been  said 
that  the  limited  valuation  for  which  a 
recovery  may  be  had  does  not  permit 
the  carrier  to  defeat  recovery  because  of 
losses  arising  from  its  own  negligence, 
but  serves  to  fix  the  amount  of  recovery 
upon  an  agreed  valuation  made  in  con- 
sideration of  the  lower  rate  stipulated 
to  be  paid  for  the  service." 

The  Reid  Case,  supra,  does  not  con- 
flict with  these  decisions,  for  in  that 
case  the  bill  of  lading  containing  the 
undervaluation,  which  was  there  sus- 
tained, expressly  recited  that  the  freight 
was  adjusted  on  the  basis  of  the  agreed 
value,  and  that  the  carrier's  liability 
should  not  exceed  that  sum  "unless  a 
value  in  excess  thereof  be  specifically 
declared  and  stated  herein  and  extra 
freight  as  may  be  agreed  upon  be  paid." 
The  bill  of  lading  was  for  ocean  carriage 
only,  London  to  New  York,  to  which,  of 
course,  the  Interstate  Commerce  Act 
was  not  applicable  (June  18,  1910,  36 
Stat,  at  L.  644,  §  1,  chap.  309,  Comp. 
Stat.  §  8563,  4  Fed.  Stat.  Anno.  2d  ed. 
p.  337;  Armour  Packing  Co.  v.  United 
States,  209  U.  S.  56,  78,  52  L.  ed.  681, 
693,  28  Sup.  Ct.  Rep.  428;  Cosmopolitan 
Shipping  Co.  v.  Hamburg-American 
Packet  Co.  13  Inters.  Com.  Rep.  266), 
and  the  carrier,  therefore,  was  in  a  posi- 
tion to  tender  to,  and,  by  the  quoted 
provision  of  the  bill,  did  tender  to,  the 
shipper,  the  choice  of  paying  a  higher 
rate  and  being  subject  to  less  restricted 
recovery  in  case  of  loss.  The  case  was 
plainly  within  the  scope  of  the  prior 
decisions  of  this  court  upon  the  subject. 

Thus,  this  valuation  rule,  where  choice 
is  given  to  and  accepted  [3;23]  by  a  ship- 
per, is,  in  effect,  an  exception  to  the  com- 
mon-law rule  of  liability  of  common  car- 
riers, and  the  latter  rule  remains  in  full 
effect  as  to  all  cases  not  falling  within  the 
scope  of  such  exception.  Having  but  one 
applicable  published  rate  east  of  San 
Francisco  the  petitioner  did  not  give, 
and  could  not  lawfully  have  given,  the 
shipper  a  choice  of  rates,  and  therefore 
the  stipulation  of  value  in  the  Yokohama 
bill  of  lading,  even  if  treated  as  import- 
ed into  the  uniform  bill  of  lading,  can- 
not bring  the  ease  within  the  yaluation 
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exception,  and  the  carrier's  liability 
must  be  determined  by  the  rules  of  the 
common  law.  To  allow  the  contention 
of  tbi)  petitioner  would  permit  carriers 
to  contract  for  partial  exemption  from 
the  results  of  their  own  negligence  with- 
out giving  to  shippers  any  compensating 
privilege.  Obviously  such  agreements 
could  be  made  only  with  the  ignorant, 
the  unwary,  or  with  persons  deliberately 
deceived.  It  results  that  the  judgment 
of  the  Supreme  Court  of  the  State  of 
New  York,  entered  upon  the  order  of  the 
Court  of  Appeals  of  that  state,  must  be 
affirmed. 


UNITED'  STATES   OF   AMERICA,   Appt., 

v. 

DIAMOND  COAL  k  COKE  COMPANY. 

(See  S.  C.  Reporter's  ed.  323-335.) 

Limitation  of  actions  —  laches  In  dis- 
covering fraud  —  when  Imputed  to 
United  States. 

1.  Laches  in  discovering  the  fraud 
will  prevent  the  application  of  the  rule 
that,  until  the  discovery  of  the  fraud,  the 
six  years'  limitation  prescribed  by  the  Act 
of  iVlarch  3,  1891,  for  suits  by  the  United 
^^tates  to  vacate  and  annul  patents  for 
public  land,  does  not  begin  to  run  against 
such  a  suit  founded  on  fraud  concealed 
from  the  government  by  the  wrongdoers. 
[For  other  cnses,  see  Limitation  of  Actions,  I. 

b,  8 :  I.  c,  5  ;  II.  e.  in  Digest  Sup.  Ct.  1008.] 

Pleading  —  bill  In  suit  to  cancel  patent 
—  disclosure  of  laches  In  discovering 
fraud. 

2.  The  allegations  in  a  bill  brought 
by  the  United  States,  long  after  the  event, 
to  cancel  patents  for  coal  lands  and  con- 
veyances by  the  entrymen  because  of  fraud 
in  the  entry  and  the  purchase  of  the  same 
by  persons  acting  ostensibly  for  them- 
selves, but  really  as  the  representatives  of 
a  corporation,  and  for  its  sole  account  and 
benefit,  should  not  be  held,  on  motion  to 
dismiss,  to  show  such  laches  on  the  part 
of  the  government  in  discovering  the 
fraud  as  to  prevent  the  application  of  the 
rule  that,  until  discovery,  the  six-years' 
limitation  prescribed  by  the  Act  of  March 

Note. — ^As  to  laches  as  a  defense — 
see  notes  to  Middleton  v.  Newport  Hospi- 
tal, 1  L.R.A.  191;  Calhoun  v.  Delhi  & 
M.  R.  Co.  8  L.R.A.  248;  Coffey  v.  Emigh, 
10  L.R.A.  125;  Pratt  v.  Carroll,  3  L. 
ed.  U.  S.  627;  Hammond  v.  Hopkins,  36 
L.  ed.  U.  S.  135;  Felix  v.  Patrick,  36 
L.  ed.  U.  S.  720,  and  Abraham  v.  Ord- 
way,  39  L.  ed.  U.  S.  1037. 

As  to  Statute  of  Limitations  in  cases 
of  fraud — see  note  to  Steams  v.  Page, 
12  L.  ed.  U.  S.  928. 
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3,  1891,  does  not  begin  to  run,  even.oott- 
ceding  that  the  conveyances  from  the  en- 
trymen to  the  corporation,  as  alleged,  fol- 
lowing almost  immediately  the  initiation 
of  the  right  to  purchase,  and  preceding  the 
patents,  the  uniformity  of  the  method  em- 
ployed, and  the  surrounding  circum- 
stances, and  the  facts  alleged  as  to  the 
possession  of  the  land  by  the  corporation 
at  the  time  of  the  purchase  by  the  enti^- 
men,  and  subsequent  to  their  conveyanoeiy 
the  propinquity  to  the  field  of  operations 
of  the  corporation,  and  its  exploitation  1^ 
the  corporation  for  the  purpose  of  taking 
coal  therefrom,  in  and  of  themselves, 
would,  if  known,  have  constituted  badges 
or  indications  of  fraud  of  such  a  character 
as  to  give  notice  to  the  United  States,  or 
at  least  to  put  it  on  inquiry,  where  the 
averments  of  concealment  and  other  allega- 
tions in  the  bill  are  susceptible  of  the 
construction  that  the  conveyances — though 
not  alleged  not  to  have  been  seasonablj 
recorded — were  secret,  and  that  the  ]fos- 
session  of  the  corporation  was  clandestme, 
and  that  its  operations  as  to  the  property 
were  of  the  same  character,  because  nos 
conducted  in  its  own  name,  but  by  persons 
interposed  with  the  very  object  of  conceal- 
ment. 

[For  other  en  hob,  see  Pleading,  II.  o,  In  Digest 
Sup.  Ct.  1908.] 

[No.  87.] 

Argued     November     11,     1920.       Decided 

March  7,  1921. 

APPEAL  from  the  United  States  Ciru 
cuit  Court  of  Appeals  for  the 
Eighth  Circuit  to  review  a  decree  whieh 
affirmed  a  decree  of  the  District  Court 
for  the  District  of  Wyoming,  dismissing 
the  bill  in  a  suit  to  cancel  patents  for 
coal  lands  and  conveyances  made  by  the 
entrymen.  Reversed  and  remanded  for 
further  proceedings. 

See  same  case  below,  165  C.  C.  A.  554^ 
254  Fed.  266. 

The  facts  are  stated  in  the  opinion. 

Assistant  Attorney  General  KebekMr 
argued  the  cause,  and,  with  Special  As- 
sistant to  the  Attorney  General  Under- 
wood, filed  a  brief  for  appellant: 

The  rule  laid  down  in  Wood  v.  Carpen- 
ter, 101  U.  S.  135,  25  L.  ed.  807,  is  not 
applicable  to  the  instant  case;  a  clear 
distinction  exists  between  it  and  those 
cases  in  which  the  rule  of  Wood  .v.  Car- 
penter has  been  applied,  and  this,  dis- 
tinction has  been  recognized  by  the  deci- 
sions of  this  court. 

Badger  v.  Badger,  2  Wall.  87,  17  L. 
ed.  836 ;  Wollensak  v.  Reiher,  115  U.  8. 
96,  29  L.  ed.'350,  5  Sup.  Ct.  Rep.  1137; 
Boone  County  v.  Burlington  &  M.  Riw 
R.  Co.  139  U.  S.  684,  35  L.  ed.  319,  U 
Sup.  Ct.  Rep.  687;  Felix  ▼.  PatridL  14B 


IHO.  UNITBD  8TATBB  t.  DIAlfOND  COAL  *  COKB  00. 

U.  8.  317,  86  L.  ed.  719,  12  Sap.  Ct.  L.  ed.  807;  Felix  v.  Patriok,  145  D.  S. 

Bep.  862;  Wore  v.  Galveston  City  Co.  318,  36  L.  ed.  719,  12  Sup.  Ct.  Rep.  862; 

146  U.  8.  102,  36  L.  ed.  904,  13  Sup.  Batw  v.  Preble,  161  U.  6.  162,  38  L.  ed. 

Ct  Rep.  33;  Johnston  v.  Standard  Min.  Ill,  14  Sup.  Ct.  Rep.  277;  Pearsall  t. 

Co.  148  U.  S.  3C0,  37  L.  ed.  480,  13  Sup.  Smith,  149  U.  S.  231,  37  L.  ed.  713,  13 

Ct  Rep.  586,  17   Mot.  Min.  R«p.  554;  Sup.  Ct  Rep.  833;  Linn  &  L.  Timber  Co. 

PMireall  V.  Smith,  149  U.  8.  231,  37  U  v.  United  Statea,  116  C.  C.  A.  207,  196 

ed.  713,  13  Sup.  Ct  Rep.  833;  Batea  v.  Fed.  593;  United  States  v.  Exploration 

Preble,  151  U.  8,  149,  38  L.  ed.  106,  14  Co.  121  C.  C.  A.  491,  203  Fed.  387,  225 

Bnp.  Ct.  Rep.  277;  Hardt  v.  Heidweyer,  Fed.  854,  148  C.  C.  A.  604,  23.J  Fed.  110, 

162  U.  S.  547,  38  L.  ed.  548,  14  Sup.  Ct  247  U.  S.  43.),  62  L.  ed.  1200,  38  Sup.  Ct 

Rep.  671;  Kinder  v.  Sefcarff,  231  U.  8.  Rep.  571;  United  Statea  v.  Norris,  137 

617,  58  L.  ed.  343,  34  Sup.  Ct  Rep.  164;  C.  C.  A.  552,  222  Fed.  16;  Keithlev  v. 

Oalliher  v.  Cadwell,  145  U.   8.  368,  36  Mutual  L.  Ins.  Co.  271  111.  684,  111  N. 

L.  ed.  738,  12  Sup.  Ct.  Rep.  873;  Ham-  E.  503;  Avery  v.  Cleary,  132  U.  S.  606. 

mond  V.  Hopkins,  143  U.  8,  224.  250,  36  33  L.  ed.  471.  10  Sup.  Ct.  Rep.  220;  20 

L.  ed.  134,  145,  12  Sup.  Ct  Rep.  418;  Cyc.  446;  Shemood  v.  Sutton,  5  Mason, 

Mclntire  v.  Pryor,  173  U.  S.  38,  43  L.  143,  Fed.  Caa.  No.  12,782;  5  C.  J.  594; 

•d.  606,  19  Sup.  Ct  Rep.  352.  Lake   v.    Gilchrist,   7    Ala.   955 ;    United 

The  suffieiency  of  the  bill  is  (ully  bob-  SUtes  v.  Dexter,  154  Fed.  89C;  State  ▼. 

Uined   hy  the  decision   in   Rosenthal  v.  Hemm,   82    Iowa,   609,   48   N.    W.  971; 

Walker,  111  U.  S.  185,  28  L.  ed.  395,  4  State  v.  Hamann,  109  Iowa,  646,  80  N. 

Snp.  Ct.  Rep.  382,  and  other  decisions  of  W.  1065;  Jackson  v.  Jackson,  149  Ind. 

this  court.  238,  47  N.  E.  964. 

Bailey  v.  Qlover,  21  Wall.  342,  22  L.        The  bill  of  complaint  fails  to  state  any 

«d.  636;  Traer  v.  Clewa,  115  U.  S.  528,  facts  from  which  can  be  determined  the 

29  L.  ed.  467,  6  Sup.  Ct.  Rep.  155;  Ex-  time  when  the  fraud  charged  in  the  bill 

ploration  Co.  v.  United  States,  247  U.  8.  of  complaint,  or  the  concealment  thereof, 

435,  62  L.  ed.  1200,  38  Sup.  Ct.  Rep.  571.  was  discovered  by  the  plaintiff,  or  what 

The  United  States,  the  party  plaintiff,  the  discovery  was;  and  it  is  not  therein 

Bning  in   vindication  of  its  own  rights,  allef;ed  when  said  discovery  was  made,  or 

ninnot  be  held  guilty  of  larhee.  what  it  was,  or  how  it  was  made,  or  why 

Causey  v.  United  States,  240  U.  8.  399,  it  was  not  made  sooner;  and  the  court 

402,  60  L.  ed.  711,  713,  36  Sup.  Ct.  Rep.  is   unable  to  say  whether,  hy   ordinary 

365;  United  States  v.  Michigan,  190  U.  diligence,  the  discovery  might  not  liave 

8.  379,  405,  47  L.  ed.  1103,  1112,  23  Sup.  been  made  within  a  reasonable  time  after 

Ct.    Rep.    742;    Raymond    v,    Sehriever  the    perpetration    of    the    frauds    com- 

Bros.  63  Neb.  721,  89  N.  W.  308;  United  plained  of. 

States  V.  Minor,  114  U.  8.  233,  2ft  L.  Tlnited  Stales  v.  Pnget  Sonnd  Trac- 
ed, no,  5  Sup.  Ct.  Rep.  836;  Tensaa  tiou,  Light  &  Power  Co.  215  Fed.  436: 
Basin  Levee  Dist.  v.  Tensas  Delta  Land  Wood  v.  Carpenter,  101  U.  S.  13.),  25 
Co.  123  C.  C.  A.  40,  204  Fed.  T45.  L.  ed.  807;  Badger  v.  Badger,  2  Wall. 
Pievost  v.  Grata,  6  Wheat  481,  496  94,  17  L.  ed.  838;  Steams  v.  Page,  7 
8  L.  ed.  311,  314.  How,  82fi.  12  L.  ed.  9.31;  United  States  v. 

u     w  -n   v^HH  =«™,..i  n,-  „...=-  Schlierhoh,  133  Fed.  333. 

Mr.  W.  B.  Sodcan  argued  the  cause,        fi>L    p    .     .  .  j  ■    .v.  i  -  i    i 

wd.  with  Messrs.  L.   0    Evana,  D.   M.  ,    The  fa.-ts  stated  in  the  complamtdear- 

KeUy,  and  B.  M.  Ausherman,  filed  a  brief  '>^  ^^''["'l  ""?  V  '^?"«'''«'«"  "^  <■<»'- 

for  aoDellee-  eealmciit  therein  alleged,  and  it  appears 

No  facta  iire  pleaded  to  show  (he  de-  <»m"na lively  therefrom  that  the  discovery 

fendant  to  have  been  guilty  of  any  con-  "'  "'^  alloped  frauds  ought,  with  reason- 

oealment  of  the  alleged  frauds  subs^uent  ?.^'«  ''''■'£?"'^',J''  ^^'t  ^e^"  '?'?d':  "•""" 

to  the  date  of  the  iiuance  of  the  several  *''^  Pf"?^  "'  ^''*'  Statute  of  Limitations 

United  States  patents,  or  of  any  conduct  ""?  '^^  the  government  had  sumcient 

■which  would  toll  the  statute  ami  excuse  >">*'«'.  *<"  "3"'"  "'''^n  "nd  investigation 

the  plaintiff  from  sooner  instituting  its  "P**"  '*«  P^*'  '!"^'  ^'"'"'S  ''"'«">•  ^  ^" 

■nit  for  the  cancelation  of  said  patents.  >*«  c«J"8e  of  action. 

United    States  v.   Puget   Sound   Trac-        United  Stales  v.  Noms,  137  C.  C.  A. 

tion.  Light  &  P.  Co.  215  Fed.  436;  Beatty  546,  222  Fed.  16;  Felix  v.  Patnck,  145 

▼.  Nickereon,  73  111.  605;  Bailey  v.  Glov-  ^-  S.  329,  36  L.  ed.  725,  12  Sup.  Ct  Rep. 

ar,  21  Wall.  346,  22  L.  ed.  638;  Explora-  862;  Niles  v.  Cooper,  98  Minn.  39,  13 

tion  Co.  V.  United  States,  247  U.  S.  435,  L.R.A.{N.S.)  49,  107  N.  W.  744;  Kirby 

62  L.  ed.  1200,  38  Sup.  Ct  Rep.  571;  v.  Tallmadge,  160  U.  S.  379,  40  L.  ed. 

Wood  V.  Carpenter,  101  U.  S.  135,  25  463,  16  Sup.  Ct  Rep.  349;  Hughes  v., 
•s  li.  ed.  •ai 
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United  SUtes,  4  Wall  235,  18  L.  ed. 
304;  White  ▼.  White,  89  lU.  461;  Doinis 
V.  Northern  P.  R.  Co.  20  Wash.  320,  55 
Pao.  213 ;  McDonald  v.  Bayard  Sav. 
Bank,  123  Iowa,  413,  98  N.  W.  1025; 
Van  Gunden  v.  Virginia  Coal  &  I.  Co. 
3  C.  C.  A.  294,  8  U.  S.  App.  229,  52 
Fed.  838;  Pid^enbrodL  &  Sons  ▼.  Knoer, 
136  Iowa,  534,  114  N.  W.  200;  Nash  v. 
Stevens,  96  Iowa,  616,  65  N.  W.  825; 
Simmons  v.  Baynard,  30  Fed.  537;  Clark 
V.  Van  Loon,  108  Iowa,  250,  75  Am. 
St.  Rep.  219,  79  N.  W.  88;  Teall  v. 
Slaven,  40  Fed.  774;  Burling  v.  New- 
lands,  4  Cal.  Unrep.  940,  39  Pae.  49; 
Sehroggs  v.  Decatur  Mineral  &  Land  Co. 
86  Ala.  173,  5  So.  441. 

When  the  government  seeks  to  avoid 
the  bar  of  the  Statute  of  Limitations, 
its  ri^ts  are  determined  by  the  same 
ndes  as  would  be  the  rights  of  a  private 
litigant. 

United  States  v.  Puget  Sound  Trac- 
tion, light  &  P.  Co.  215  Fed.  441;  United 
States  V.  Stinson,  197  U.  S.  200,  204,  205, 
49  L.  ed.  724,  725,  25  Sup.  Ct.  Rep.  426; 
United  States  v.  Detroit  Timber  &  Lum- 
ber Co.  67  C.  C.  A.  1,  131  Fed.  677; 
United  States  v.  Debell,  142  C.  C.  A. 
299,  27  Fed.  779;  United  States  v. 
Chandler-Dnnbar  Water  Power  Co.  81  C. 
C.  A.  221,  152  Fed.  25;  United  SUtes  v. 
Midway  Northern  Oil  Co.  232  Fed.  631; 
Iowa  V.  Carr,  112  C.  C.  A.  477, 191  Fed. 
266. 

Mr.  Chief  Justice  White  delivered  the 
opinion  of  the  court: 

This  suit,  hegojx  by  the  United  States 
against  the  Diamond  Coal  &  Coke  Com- 
pany in  October,  1917,  had  a  threefold 
object:  (1)  To  cancel  eighteen  patents 
granted  to  that  number  of  persons,  at 
dates  ranging  from  fourteen  to  twenty- 
one  years  prior  to  the  commencement  of 
the  suit,  and  covering  2,283  acres  of  coal 
land  situated  in  the  Evanston  land  dis- 
trict, state  of  Wyoming;  (2)  to  cancel 
deeds  of  conveyance  to  the  corporation, 
made  by  the  entrymen  who  [830]  had 
purchased  from  the  United  States  land 
which  the  patents  embraced;  (3)  to  re- 
cover the  value  of  coal  which  it  was 
alleged  had  been  taken  by  mining  oper- 
ations of  the  corporation  from  the  land 
in  question  during  the  period  stated. 

It  suffices  from  the  view  we  take  of 
the  matters  requiring  consideration  to 
briefly  resume  the  averments  of  the  bill. 
It  was  alleged  that,  in  the  year  1894,  the 
defendant  corporation  had  formed  a 
conspiracy  to  defraud  the  United  States 
of  the  land  covered  by  the  patents  by 
procuring  the  purchase  of  said  land  from 
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the  United  States  by  persons  aetiof 
ostensibly  for  themselves,  but  really  as 
the  representatives  of  the  corporation, 
and  for  its  sole  account  and  benefit.  In 
furtherance  of  the  conspiracy  thus 
formed,  it  was  alleged  that  eighteen  per- 
sons described  as  entrymen,  at  the  sug- 
gestion and  in  the  pay  of  the  corporation, 
made  application  at  the  proper  land  office 
of  the  United  States  to  purchase  in  their 
own  names  the  land  covered  by  the 
patents,  the  land  so  applied  for  having 
been  designated  by  the  corporation,  and 
the  entries  being  exclusively  intended 
for  its  benefit.  It  was  charged  that 
these  entrymen  falsely  swore,  for  the 
purposes  of  their  applications  to  pur^ 
chase,  that  the  applications  were  made 
for  their  own  benefit,  when  in  fact  they 
were  solely,  made  for  the  benefit  of  the 
corporation;  that  the  entrymen  addi- 
tionally falsely  swore  that  they  were  in 
possession  of  the  land,  had  developed 
coal  mines  on  it,  and  were  engaged  in 
working  the  same,  when  in  trutii  the 
lands  had  never  been  in  the  possession 
of  the  applicants,  who  had  expended  no 
money  and  had  done  no  work  thereon, 
since  the  lands  were,  prior  to  and  at  the 
time  of  the  applications,  in  the  posses- 
sion of  the  corporation  through  its  of- 
ficers or  some  persons  or  agents  acting 
for  it  and  for  its  benefit. 

It  was  further  alleged  that,  shortly 
after  the  entries  were  made,  in  further- 
ance of  the  fraudulent  purposes,  and 
[831]  upon  the  false  allegations  and 
affidavits  above  stated,  and  before  patent 
issued,  the  entrymen  conveyed  the  land 
applied  for  by  warranty  deed  to  the  cor- 
poration, although  there  was  no  allegation 
concerning  the  r^stry  or  nonregistry  of 
the  deeds  of  conveyance  thus  made.  The 
bill  in  addition  charged  that,  for  the 
purpose  of  securing  the  right  which  was 
contemplated  for  the  benefit  of  the  cor- 
poration, further  false  affidavits  as  to 
the  exclusive  interest  of  the  entrymen 
were  made,  and  that  all  the  money  paid 
by  way  of  price  for  the  land  or  for 
expenses  or  otherwise  was  furnished  by 
the  corporation,  for  its  own  account.  It 
was  alleged  that  the  corporation,  for 
many  years  before  the  transactions  thus 
stated,  had  engaged  in  the  mining,  pro- 
duction, and  sale  of  coal  in  the  state  and 
district  in  which  the  land  covered  hf 
the  entries  was  situated;  that  its  oper- 
ations had  been  principally  carried  on 
in  the  vicinity  of  such  lands,  and  that 
the  lands  involved  in  the  suit  had  been 
mined  for  coal,  and  large  quantities  of 
coal  had  been  and  were  still  being  re> 
moved    therefrom,    to    the    irreparal^ 
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injiiTy  of  the  United  States;  the  value 
of  the  coal  thus  removed  being  the 
•nbjeet-matter  of  the  claim  in  that  re- 
ipect  to  which  we  have  at  the  outset 
Inferred. 

There  were  general  averments  that  the 
previously  alleged  acts  concerning  the 
making  of  the  entries,  which  were  alike 
in  all,  were  done  not  only  for  the  pur- 
pose of  defrauding  the  United  States 
and  enriching  the  corporation,  but  in 
order  to  conceal  the  wrong  which  was 
being  accomplished,  and  that  the  acts  of 
concealment  were  of  such  a  character  as 
to  deceive  the  oflScers  of  the  United 
States,  and  to  lead  them  to  believe  that 
the  entries  were  what  they  purported  to 
be,— that  is,  purchases  by  the  entry- 
men, — and  to  exclude,  therefore,  hot 
only  the  knowledge  that  they  were  for 
the  account  of  the  corporation,  but  also 
to  exclude  all  basis  for  affording  any 
reasonable  ground  to  put  the  United 
States  upon  inquiry  as  to  the  [382]  real 
situation.  Additionally,  it  was  averred 
that,  so  completdy  did  the  fraud  which 
was  committed  and  its  concealment  ac- 
complish the  purpose  thus  intended,  that 
the  officers  oi  the  United  States  had  no 
knowledge  whatever  of  the  fraudulent 
title  acquired  by  the  corporation,  and  no 
reason  to  believe  in  its  existence  until 
a  short  time  before  the  bringing  of  the 
suit,  when,  by  report  of  a  special  agent 
of  the  Land  Office,  knowledge  of  the 
true  situation  was  in  part  conveyed, 
leading  up  to  a  further  investigation  by 
the  Department  of  Justice,  consequent 
upon  which  the  suit  was  commenced. 

It  was  moved  to  dismiss  on  four 
grounds:  (1)  That  the  bill  stated  no 
cause  of  action;  (2)  that  it  was  barred 
by  the  limitation  of  the  Act  of  March  3, 
ISOl,  chap.  559,  26  Stat,  at  L.  1093, 
Comp.  Stat.  §  4992,  as  the  six-year 
period  fixed  by  that  act  had  elapsed; 
(3)  because  the  facts  as  to  fraud  and 
concealment  alleged  in  the  bill  were  not 
of  such  a  character  as  to  suspend  the 
operation  of  the  statute;  and  (4)  be- 
eause  those  facts  were  of  such  a  nature 
as  necessarily  to  impute  the  knowledge 
of  the  fraud  complained  of,  or,  if  not, 
to  make  it  clear  that  the  failure  to  seek 
relief  within  the  statutory  time  was  the 
result  of  inexcusable  laches.  The  court, 
not  questioning  that  in  an  adequate  case 
the  fraud  and  the  concealment  thereof 
would  suspend  the  operation  of  the 
statute  until  the  discovery  of  the  fraud 
(Exploration  Co.  v.  United  States,  247 
U.  8.  435,  446,  62  L.  ed.  1200,  1205,  38 
Sop.  Ct.  Rep.  571),  based  its  conclusion 
upon  the  qualifications  and  limitations 
M  Ii.  ed. 


inhering  in  that  rule,  as  stated  in  the 
Exploration  Case,  and  as  previoudy  ex- 
pounded in  Bailey  v.  Glover,  21  Wall. 
342,  22  L.  ed.  636.  Concluding  that  the 
averments  of  the  bill  were  insufficient  to 
establish  that  the  failure  to  discover 
within  the  statutory  time  was  not  solely 
attributable  to  laches,  and  finding  the 
bar  of  the  statute  under  these  circum- 
stances absolute,  the  court  applied  the 
statute  and  dismissed  the  bill.  The 
United  States  having  elected  not  to  avail 
of  leave  to  amend  within  a  period  of 
ninety  days  allowed  by  [338]  the  court 
of  its  own  motion,  but  to  stand  on  its  bill, 
a  final  decree  was  entered  dismissing  the 
bill,  and  the  case  was  taken  to  the  court 
below. 

That  court,  while  considering  the  sub- 
ject in  the  light  of  the  burden  cast  upon 
the  United  States,  resulting  from  the 
fact  that  the  time  fixed  by  the  statute 
had  run  before  the  suit  was  brought,  and 
the  technical  sufficiency  of  the  bill, 
viewed  merely  from  that  aspect,  pro- 
ceeded to  consider  the  averments  of  the 
bill  comprehensively.  As  a  result  it 
concluded  (a)  that  the  allegations  of 
the  bill  did  not  meet  the  requirements 
as  to  the  exertion  of  due  diligence  to 
discover  the  fraud  which  they  charged 
had  been  committed,  and  (2)  that  the 
bar  of  the  statute  was  applicable  be- 
cause the  allegations  of  the  bill  stated 
the  existence  of  facts  and  circumstances 
from  which  knowledge  of  the  fraud  was 
necessarily  to  be  imputed,  or  from  which 
such  inferences  were  plainly  deduoible 
as  would  have  led  to  discovery  if  dili- 
gence had  been  exerted;  in  other  words, 
that  there  was  either  knowledge  of  the 
fraud  within  the  statutory  period,  or 
such  laches  resulting  from  failure  to 
make  inquiry  as  to  take  the  case  out  of 
the  equitable  principle  by  which  the  pos- 
itive bar  of  the  statute  could  be  avoided. 

Before  testing  the  accuracy  of  the  de- 
ductions from  the  averred  facts  upon 
which  these  conclusions  are  necessarily 
based,  we  dispose  of  a  legal  contention 
of  the  United  States,  that,  in  any  event, 
the  propositions  were  wrongfully  ap- 
plied because,  under  the  statute,  laches 
in  discovering  the  fraud  could  not  be 
imputed  to  the  United  States.  As-  the 
statute  in  express  terms  deals  with  the 
rights  of  the  United  States,  and  bars 
them  by  the  limitation  which  it  pre- 
scribes,  and  as  that  bar  would  be  effect- 
ive unless  the  equitable  principle  arising 
from  the  fraud  and  its  discovery  be  ap- 
plied, it  must  follow,  since  the  doctrine 
of  laches  is  an  inherent  ingredient  of 
the  equitable  principle  in  question,  that 
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the  proposition  is  wholly  without  [334] 
merit,  because,  on  the  one  hand,  it  seeks 
to  avoid  the  bar  of  the  statute  by  invok- 
ing the  equitable  principle  suspending^  its 
operation,  and,  on  the  other,  rejects  the 
fundamental  principle  upon  which  the 
equitable  doctrine  invoked  can  alone 
rest. 

Coming,  then,  to  consider  the  allega- 
tions of  the  bill  for  the  purpose  of  test- 
ing the  conclusions  based  upon  them  by 
the  court  below,  as  just  stated,  we  are 
of  opinion  that  such  conclusions  cannot 
be  sustained  without  drawing  unauthor- 
ized inferences  from  the  facts  alleged, 
and  thus  deciding  the  case  by  indulging 
in  mere  conjecture.  Without  going  into 
detail,  we  briefly  advert  to  the  infer- 
ences from  two  subjects  dealt  with  by 
the  court  below  which  illustrate  the 
necessity  for  the  conclusion  just  stated. 
In  the  first  place,  let  it  be  conceded 
arguendo  that  the  conveyances  from  the 
entrymen  to  the  corporation,  as  alleged, 
following  almost  immediately  the  initia- 
tion of  the  right  to  purchase,  and  pre- 
ceding the  patents,  the  uniformity  of 
the  method  employed,  and  the  surround- 
ing circumstances,  would  all,  if  known, 
have  constituted  badges  of  fraud  of 
such  a  character  as  to  produce  the  result 
which  the  court  below  based  upon  them. 
But  the  result  thus  stated  depends  upon 
the  existence  of  knowledge  of  such  facts, 
or  of  knowledge  of  other  facts  from 
which  they  were  reasonably  deducible, — 
a  situation  which  does  not  here  exist,  as 
the  averments  of  the  bill  as  to  conceal- 
ment exclude  that  conclusion.  True  it  is 
that,  in  dealing  with  the  question  of  the 
technical  sufficiency  of  the  pleading,  the 
court  below  directed  attention  to  the 
fact  that  it  contained  no  allegation  that 
the  conveyances  made  by  the  entrymen 
had  not  been  seasonably  recorded;  but 
that  in  no  way  justifies  the  inference 
that  they  had  been  recorded  and  there- 
fore gave  notice  of  the  fraud,  even  if 
it  be  conceded,  for  the  sake  of  the 
argument,  that  such  recording  was  ade- 
quate to  give  such  notice, — a  question 
which  we  do  not  now  decide. 

[335]  So,  also,  let  it  be  conceded,  as 
held  by  the  court  below,  that  the  allega- 
tions of  the  bill  as  to  the  possession  of 
the  land  by  the  corporation  at  the  time  of 
the  purchase  by  the  entrymen,  and  subse- 
quent to  their  conveyances;  of  the  pro- 
pinquity of  the  land  to  the  field  of  oper- 
ations of  the  corporation;  of  its  ex- 
ploitation by  the  corporation  for  the 
purpose  of  taking  coal  therefrom, — all, 
in  and  of  themselvesi  if  open  and  public, 
80  as  to  be  known,  constituted  such  in- 
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dications  of  fraud  as  to  give  notice  to 
the  United  States,  or  at  least  to  put  it 
upon  inquiry.  But  again,  that  conces- 
sion is  here  irrelevant  since  the  aver« 
ments  of  concealment  and  other  allega- 
tions in  the  bill  are  susceptible  of  the 
construction  that  the  possession  of  the 
corporation  was  clandestine,  and  that 
its  operations  as  to  the  property  were 
of  the  same  character,  because  not  con- 
ducted in  its  own  name,  but  by  persons 
interposed  with  the  very  object  of  con- 
cealment. 

Viewing  the  case  in  the  light  of  these 
considerations,  as  well  as  of  others  to 
the  same  effect,  to  which  we  do  not  stop 
to  refer,  we  are  of  opinion  that  error 
was  committed  in  disposing  of  the  bill 
upon  the  motion  to  dismiss,  and  that  the 
ends  of  justice  require  that  it  should 
be  only  finally  disposed  of  after  hear- 
ing and  proof,  thus  excluding  the  dang^ 
of  wrong  to  result  from  a  final  determi- 
nation of  the  cause  upon  mere  inferences 
without  proof. 

It  follows  that  the  decree  of  the  court 
below  must  be  and  it  is  reversed  and  the 
case  remanded  to  the  District  Court, 
with  directions  to  set  aside  its  decree  of 
dismissal  and  to  overrule  the  motion  to 
dismiss,  and  for  further  proceedings  in 
conformity  with  this  opinion. 

Reversed  and  remanded. 


[336]   WIUJS  D.  WILLIAMS  and  Aiel 

Williams,  Plffa.  in  Err., 

v. 

UNITED  STATES  OF  AMERICA. 

(See  S.  C.  Reporter's  ed.  336-338.) 

Appeal  —  from  district  court  —  alBrm* 
aneo  on  motion  —  frivolous  Federal 
question. 

The  want  of  merit  in  the  contention 
that  the  provision  of  the  Reed  Amendments 
of    March    3,    1917,    §    5,    prohibiting    Uiip 
transportation    in    interstate   commerce   oC 
intoxicating   liquor   into   any   state    wlioi^ 
laws  forbid  the  manufacture  or  sale  there- 
in of  such  liquor  for  beverage  purposes,  i^ 
repugnant  to  U.  S.  Const,  art.   1,  §  9,  cl- 
6,  prohibiting  any  regulatiun  of  commeret* 
which  gives  a  preference  to   the   ports  of 
one  state  over  those  of  another,  is  so  plain- 
ly established  by  the  decisions  of  the  Fed- 

Note. — On  direct  review  in  the  Feder- 
al Supreme  Court  of  judgments  of  dk- 
trict  or  circuit  courts — see  notes  to  Gwin 
V.  United  States,  46  L.  ed.  U.  S.  741;  B, 
Altman  &  Co.  v.  United  States,  56  L.  ed. 
U.  S.  894,  and  Berkman  y.  United  States 
63  L.  ed.  U.  S.  877. 
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ami   Supreme   Court  and   the   authorities  S.  214,  23  L.  ed.  563;  Trade  Mark  Cases, 

whidi  haje  followed  those  decisioDs  as  to  iQO  U.  S.  82,  25  L.  ed.  550;  United  States 

rjquire  tiie  affirmance  on  motion  of  a  con-  ^    Harris,  106  U.  S.  629,  27  L.  ed.  290, 

▼iction    for    a   violation    of    such    statute,  i  ««•>    nl  t>        hm     r>  u    •         ^      i 

lirought  up  directly  from  a  Federal  district  J^^^/  S^' JS^^^^^'  ^f  ^  t^J^"  ^""'a"^'""*]^*' 

court  for  review,  on  the  theory  that  the  ^^^  ^*  °'  "'^>  ^"  ^  ®^-  '^^>  '  ^"P-  ^^• 

law  was  unconstitutional  for  that  reason.  ReP-  656,   763;   Brushaber  v.   Union   P. 

[Per  other  cnscs.  tee  Appeal  and  Error,  VII.  R.  Co.  240  U.  S.  1,  60  L.  ed.  493,  L.R.A. 

g.  la  Digest  sup.  ct.  lil^os.]  1917D^  414^  36  g^^p   ^t.  Ke)).  236,  Ann. 

[No   169  1  Cas.    1917B,   713;    Pollock   v.    Farmen*' 

Loan  &  T.  Co.  168  U.  S.  601,  39  L.  ed. 

Sabmitted  on  motion  to  dismiss  or  affirm  1108,  15  Sup.   Ct.  Kep.  912;  Passenger 

November  22,   1920.     Decided  March  7,  Cases,  7  How.  283,  414,  12  L.  ed.  702, 

1921.  767;  Folsom  v.  United  States,  4  Ct.  CI. 

_  ____^_  366;    Armour    Packing    Co.    v.    United 

N  ERROR  to  the  District  Court  of  States,  14  L.R.A. (N.S.)  400,  82  C.  C.  A. 

the  United  States  for  the  District  of  135,  153  Fed.  15;  Armour  Packing  Co. 

Indiana  to  review  a  conviction  for  vi-  v.  United  States,  209  U.  S.  oO,  80,  52  L. 

dating    the    provision     of    the    Reed  ed.  680,  694,  28  Sup.  Ct.  Hop.  428;  Qioz- 

Amendment  prohibiting  the  transporta-  za  v.  Tieman,  148  U.  S.  6:)7,  37  L.  etl. 

tion  in  interstate  commerce  of  intoxicat-  599,  13  Sup.  Ct.  Rep.  721 ;  Caldwell  v. 

ing  liquor  into   any  state  whose   laws  Texas,  137  U.  S.  692,  34  L.  ed.  816,  11 

forbid  the  manufacture  or  sale  therein  Sup.  Ct.  Rep.  224;  Bank  of  Columbia  v. 

of  such  liquor  for  beverage   purposes.  Okely,  4  Wheat.  235,  4  L.  ed.  559 ;  Texas 

Affirmed.  v..  White,  7  Wall.  700,  19  L.  ed.  227; 

The  facts  are  stated  in  the  opinion.  United  States  v.  E.  C.  Knight  Co.  156  U. 

Mr.  Milton  W.  Mangus  submitted  the  S.  1,  39  L.  ed.  325,  15  Sup.  Ct.  Rep. 

eause  for  plaintiffs  in  error:  249;  Hammer  v.  Dageiihart,  247  U.  S. 

The    constitutionality     of    the     Reed  251,  62  L.  ed.  1101,  3  A.L.R.  649,  38  Sup. 

Amendment  is  an  open  question,  and  was  C^*   R®P»   529,   Ann.   Cas.   1918E,    /-4; 

not  decided  in  United  States  v.  Hill,  248  CoUector  v.  Day  (Buffington  v.  Day)  11 

U.  S.  420,  63  L.  ed.  337,  39  Sup.  Ct.  Rep.  WaU.  113,  20  L.  ed.  122;  Coyle  v  Smith, 

143,  or  any  other  case,  because  the  con-  221  U.  S.  559,  55  L.  ed.  853,  31  Sup.  Ct. 

atitutionality  of  that  act  was  not  in  issue  R«P-  688 ;  Leisy  v.  Hardin,  135  U.  S. 

in  that  case  for  the  reason  that  the  un-  1^>  34  L.  ed.  128,  3  Inters.  Com.  Rep. 

constitutionality  of  the  statute  was  not  a  36,  10  Sup.   Ct.  Rep.  681;  Brennan  v. 

qoestion  decided  by  the  court  below,  and  Titusville,  153  U.  S.  289,  38  L.  ed.  719, 

flie  higher  court  did  not,  therefore,  dc-  4  Inters.   Com.  Rep.  658,  14   Sup.   Ct. 

dde  the  question.  Rep.  829 ;  Vance  v.  W.  A.  Vandercook 

United  States  v.  Keitel,  211  U.  S.  370,  Co.  170  U.  S.  438,  42  L.  ed.  1100, 18  Sup. 

53  L.  ed.  230,  29  Sup.   Ct.  Rep.  123;  Ct.  Rep.  674;  Holhster  v.  United  Statet*, 

United  States  v.  Mescall,  215  U.  S.  26,  76  C.  C.  A.  337,  145  Fed.  773;  United 

64  L.  ed.  77,  30  Sup.  Ct.  Rep.  19 ;  Charles  States  v.  Paul,  6  Pet.  141,  8  L.  ed.  348 ; 

River  Bridge  v.  Warren  Bridge,  11  Pet.  1  Curtis,  History  of  U.  S.  Const,  pp. 

420,  553,  9  L.  ed.  773 ;  Baker  v.  Grice,  7,  497,  521 ;  Dawson's  Federalist,  p.  86 ; 

169  U.  S.  284,  292,  42  L.  ed.  748,  750,  18  5  Elliot,  Debates,  113,  130,  478,  479,  483, 

Sup.  Ct.  Rep.  323;  United  States  v.  Lom-  484,  543,  545. 

bardo,  241  U.  S.  73,  60  L.  ed.  897,  36  The    Reed    Amendment   does   not   de- 
Sup.  Ct.  Rep.  509.  scribe  an  offense  because  it  purports  to 

The  Reed   Amendment   is   uneonstitu-  punish  for  causing  something  to  be  done, 

II0113I,  the   doing  of  which  thing  is  not  made 

State  V.  Sarlin,  188  Ind.  359,  123  N.  E.  unlawful.  Likewise,  and  for  the  same 
800;  United  States  v.  Hill,  248  U.  S.  reason,  an  indictment  drawn  in  the  lan- 
420,  63  L.  ed.  337,  39  Sup.  Ct.  Rep.  143;  iTuage  of  the  Reed  Amendment  is  insuffi- 
Employer's  Liabilitv  Cases  (Howard  v.  cient.  The  word  "cause"  m  the  Reed 
Illinois  C.  R.  Co.)  207  U.  S.  463,  52  L.  Amendment  foUows  the  words  "order'' 
ed.  297,  28  Sup.  Ct.  Rep.  141;  Illinois  and  "purchase,"  and,  being  a  general 
C.  R-  Co.  V.  McKendree,  203  U.  S.  514,  word,  means  a  causing  of  the  nature  and 
61  L.  ed.  298,  27  Sup.  Ct.  Rep.  153;  kind  as  ordering  and  purchasing.  There- 
Butts  V.  Merchants  &  M.  Transp.  Co.  230  fore,  the  Reed  Amendment  does  not  de- 
ll. S.  126,  57  L.  ed.  1422,  33  Sup.  Ct.  scribe  acts  within  the  competency  of 
Rep.  964;  James  v.  Bowman,  190  U.  S.  Congress  to  punish.  Also  Congress,  by 
127,  140,  47  L.  ed.  979,  983,  23  Sup.  Ct.  trying  to  punish  the  aiding  and  abetting 
Rep.  678;  United  States  v.  Reese,  92  U.  of  something,  to  wit,  the  transportation, 
•5  li.  ed.  ••^ 
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which  it  has  not  b^  the  terms  of  the  act  Congress;  (c)  that  it  was  Gompetent  tor 

made  uolawful,  fails  to  describe  an  of-  Congress,  in  regulating  commerce  as  to 

fttise.  the  movement  of  intoxicants,  to  adapt 

Collins  V.  United  States,  263  Fed.  657;  its  laws,  as  far  as  it  deemed  ailvisable, 

United  States  v.  Bevans,  3  Wheat.  336,  to  the  regulationa  prevailing  in  tbe  sev- 

4  L.  ed.  404;  Kuiclie  v.  Smythe,  13  Wall,  eral  states;  (d)  that  in  regulating  such 

162,   20    L.    ed,    566;    Sarlls    v.    United  commerce    the    authority    of    Congress 

States,  152  U.  S.  570,  38  L.  ed.  556,  14  was  as  complete  as  that  which  govem- 

Sup.  Ct.  Kep.  720;  Mollender  v.  Magone,  ment    possessed    over    intoxicants,    and 

14U  U.  S.  586,  37  L.  ed.  860,  13  Sup.  Ct.  was   to  be  measured   by  the  extent  of 

Kep.  932;  United  States  V,  l,150i  Pounds  such  power,  and  not   by   the  authority 

of  Celluloid,  27  C.  C.  A.  231,  54  U.  S.  which  controlled  the  power  of  govern- 

App.  273,  82  Fed.  627;  Newport  News  &  ment  as  to  other  subjects, 

M.  Valley  Co.  v.  United  Stoles,  9  C.  C.       In   United  States  v.  Hill,  248  U.  S. 

A.  67!),  22  U.  S.  App.  145,  61  Fed.  488;  420,  63  L.  ed.  337,  39  SiJp.  Ct.  Rep.  143, 

Western    Dredging    &    Improv.    Co.    v.  there  came  under  consideration  an  indict- 

Hddmaier,  49  C.  0.  A.  264,  111  Fed.  123.  ment    for    violating    the    statute    known 

o  1-  -1       fi  I   Ti_i__„_       i™ii„j  as  the  Reed  Amendment  (Act  of  March 

Solicitor  General  Fnerson  sabmitted  „    ,„,_     .         -„„    r  k    an  c  .      *  i 

th.  »«  for  drfend.nl  in  error:  ?1„«  , mf  fifl   Rt'.t'  An!   1         VniV 

The  conslitulionnl  qneation   ntlempled  '"^tj,?,'""'  'S.?"- .?°°.°-  5»PP-  1™, 

to  be  r.i.ed  h..  been  lio  oleerl,  and  det  P'  ?»? )■  Protibifng  the  trnnsport.  ion 

nitely  »tlled  by  thi.  eonrt  to  now  for-  "  '"te™  ato   eommcree  o£  intoiie.linj 

mh  .ny  .nbrtantid  b.o.  for  a  writ  of  iT^/fl,     "^  ',     ,'        °"    '7k  "'^ 

OTor  to  the  dielriel  eonrt,  and  the  writ  'i'!",''  •>»  "■n"'"'"'/  "  "''>  ">«"'» 

dionid  b.  dnimuMd  or  the  judgment  af-  1,' V^'SSjl'^^i" '""jT  ""^ 

J       J  J     H  poses.      Keiteratmg    the    grounds    upon 

nnitod  state,  v.  Hill,  248  U.  8.  420,  "bieh  Che  oon.tilntion.Iity  j'  the  BU- 

63  L.  ed.  337,  39  Snp.  Ct.  Eep.  143  "'•  J.""™  ,  "h.S'' J^H  S,1H  SS 

Clark  Diatilling  Co.  v    Weeten  '^"r  .9»"«  wa.  upheld,  and  addilionall, 

land  R.  Co.  242  D.  S.  311,  61  L.  P<"»''»f  »"'  "!5  ""''°"  "^^  .«''  •"•- 

f  T»  A  loivn   loia  Q7  K..n  r.  H  ute  under  consideration  was  within  the 

K.^'cL  Sl7B,  '^ ,  Amour'  authority  of  Congr...  to  eu.ot  as  a  m 

cT,.  United  Slate.,  209  U.  S.  "•»  »»  °'  eo™eree,  the  mdielment  w« 

52  U  ed.  680,  694,  28  Sup.  Cl.  Rep.  428  •"1",'?=''  "^  "■"  """'«  °'  °~«aailj 

South  Carolina  v.  Georgia,  93  V.  S.  °''SLh,».J.J  ..„     '■   ,k:  ,„„rf   ..,1 

13,  23  L.  ed.  782,  784;  Pounaylyuiia  v.  .   ^}^  teided  ea».  in  this  court  and 

Wheelins  i  B.  Bridge  Co.  18  How.  421,  '» ,''« .'■";"  Federal  courts  which  are 

4S3,KLed.435,438.  noted  in  the  margin'   miike   it  cerUui 

AasUtuit    Allomo,    General    Adami  „',"°i'*L'?';;"s';  °???;''?.V'  ff  ?S 

«Ik>  filed  a  brief  for  defendant  in  error,  y^^j^,  ,  simpaon,  262  U.  S,  465,  M  L.  ed, 

_  665,   10  A.L.R.  610,  40  Sup.  Ct.  Rep.  3«4i 

Ur.  Chief  Justice  Wnlte  delivered  the  United    States    v.    James,   256    Fed.    102; 

opinion  of  the  court:  Hardy  v.  United  Stati'g,   167  C.  C.  A.  4M, 

In    Clark    Distilling    Co.    v.    Western  256   I'ed.   S84;    Malcolm   v.   United   SUtet, 

Maryland  R.  Co.  242  U.  S.  315,  61  L.  ed.  187    C.   C.   A.   533,   250    Fed.    363;    UniLwft 

12R      T.R  A  1P17R     1218      37    Sim     Ct  States  v.  Simpson,  267  Fed.  860;  Robilio  »- 

S.    18^;    inn     Ca      ?bl7B,   84^;    the  li"'^^„^."!f\;7  C.  C  A    16«    269  F-, 
WeWenyon    I.w    (Act  of   March   1,         ;  ^^^J^r^/funUed^S^S  U*?  C^ll 

1913,  chap.  90,  37  Stat,  at  K  699,  Comp.  ^    ^^4,   261    Fed.   68;    Whiting   v.    U.ite* 

Stat.  §  8739,  4  Fed.  Stat.  Anno.  2d  ed.  st^teB,  283  Fed.  477 ;  District  of  Columbia 

p.    593),    which    prohibited    the    move-  ,.    Gladding,    263    Fed.    628;    Collins    r. 

ment  in  interstate  commeree  into   any  United  States,  —  CCA.  ^,  263  Fed.  S&T » 

state    of    intoxicating    liquor    for    pur-  L'nited    States    v.    Collins,    264    Fed.    380  s 

poses  prohibited   by   the   laws   of  such  Moran  v.  United  SUtes,  —  C.  C.  A.  — , 

flUte,   was   sustained.     It  was   held    (a)  264  Fed;  768;  Berman  v    United  SUtca, -- 

that 'the  law  in  question  was  appropri-  ^uL*' "' Tc    A    -i'    z'^Vrf^"!^ 

.te  as  a  regulation  of  commerce;    (b)  ''^^^^^  -  ^^^^^^  ^^t„;  l^'c.'c  A."^ 

that    any    want    of    unifomiity    which  ggg  p^    ggg,  q^^,  v.-Unit«i  SUtca.  — 

mig^t  anso  in  its  operation,  [337]  caused  q  q  ^  __  265  Fed.  806;  Durst  t.  United 

from  differences  in  the  laws  of  the  sev-  states,  —   C.    C.    A.   — ,  266    F«d.    4Ui 

arsl  states,  was  to  be  attributed  to  sucb  Ciaflrdini  v.  United  States,  —  C.  C.  A.  -% 

divergent  state  laws,  and  not  to  any  in-  !66  Fed.  471 ;  Block  ».  United  SUtes,  - 

jMrent  want  of  uniformity  in  the  act  of  C.  C.  A.  — ,  867  Fed.  S24. 
^00  IBB  V.  t. 
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that  [888]  the  Claxk  Distilling  Co.  and 
Uie  Hill  Cases  were  accepted  as  determin- 
ing the  validity  of  both  the  Webb- 
Kenyon  Law  and  the  Reed  Amendment. 

The  case  before  us  concerns  an  in- 
dictment found  and  conviction  thereon 
had  for  a  violation  of  the  Reed  Amend- 
ment after  the  decision  in  the  Hill  Case, 
and  was  brought  directly  here  upon  the 
theory  that  that  law  was  repugnant  to 
article  1,  §  9,  clause  6,  of  the  Constitu- 
tion, prohibiting  any  regulation  of 
commerce  which  gives  a  preference  to 
the  ports  of  one  state  over  those  of  an- 
other. We  do  not  pause  to  consider 
whether  the  constitutional  validity  of 
the  Reed  Amendment  had  been  in  terms 
80  completely  settled  by  the  Clark  Dis- 
tilling Co.  and  the  Hill  Cases  as  to 
eause  the  contention  here  relied  upon 
to  be  frivolous  at  the  time  the  writ  of 
error  was  sued  out,  but  content  our- 
selves with  saying  that^  in  any  event, 
the  want  of  merit  in  the  constitutional 
question  relied  upon  is  so  plainly  and 
unequivocally  established  by  the  cases 
in  question  and  the  authorities  which 
have  followed  them  as  to  require  us  to 
do  no  more  than  direct  attention  to  that 
condition,  and  consequently  to  affirm 
the  judgment. 

Judgment  affirmed. 


(8891  OREGON-WASHINGTON  RAIL- 
ROAD &  NAVIGATION  COMPANY, 
Appt.f 

v. 

UNITED  STATES. 

(See  S.  0.  Reporter's  ed.  339-349.) 

Carriers  —  rates  —  land-grant  railroads 
—  transportation  of  personal  effects 
of  Army  officers. 

1.  The  personal  effects  of  an  Army  ofS- 
eer  are  not  the  property  of  the  United 
States,  and  therefore,  when  transported  for 
the  government  over  land-grant  railroads, 
are  not  entitled  to  land-grant  deductions, 
but  are  subject  to  commercial  or  regular 

tariff  rates. 

[For  other  cases,  see  Carriers,  III.  a,  in 
Digest  Sup.  Ct.  1008.1 

Claims    —    agrainst    United     States    — 

abandonment  and  waiver. 

2.  The  right  of  a  land-grant  railroad 
to  recover  from  the  -United  States  the  dif- 
ference between  its  commercial  or  general 
tariff  rates  and  the  land-grant  rates 
diarged  and  accepted  by  it  for  the  trans- 
portation for  the  government  of  the  per- 
sonal effects  of  Army  officers  is  lost  by  the 
carrier's  long  acquiescence  in  the  govern- 
ment's explicit  assertion  that  the  land- 
•6  li.  ed. 


grant  rates  were  the  proper  ones  for  such 
service. 

[For  other  csmb,  see  Claims,  I.  b,  in  Dlfsst 
Sup.  Ct.  1908.] 

Appeal  —  from  coart  of  claims  —  re- 
mand Ingr  for  additional  findings. 

3.  A  cause  will  not  be  remanded  to 
the  court  of  claims  for  additional  findinffs 
where  the  requests  for  findings  are  merely 
an  effort  to  change  negative  to  positive 
findings. 

[For  other  cases,  see  Appeal  and  Error,  IX.  1, 
in  Digest  Sup.  Ct.  1908.] 

[No.  134.] 

Argued  January  13,  1921.     Decided  March 

7,  1021. 

APPEAL  from  the  Court  of  Claims  to 
review  a  judgment  which  dismissed 
the  petition  of  a  land-grant  railroad  for 
the  recovery  from  the  United  States  of 
the  difference  between  its  commereial 
or  regular  tariff  rates  and  the  land- 
grant  rates  charged  and  accepted  by  it 
for  the  transportation  for  the  govern- 
ment of  the  personal  effects  of  Army 
ofiScers.  Affirmed. 
The  facts  are  stated  in  the  opinion. 

Mr.  William  B.  Harr  argued  th^  cause, 
and,  with  Mr.  Charles  H.  Bates,  filed  a 
brief  for  appellant: 

The  presentation  of  claimant's  accounts 
for  the  transportation  services  involved 
at  commercial  rates  less  land-grant  de- 
ductions does  not,  under  the  circum- 
stances of  this  case,  estop  it  from  suing 
for  the  balances  lawfully  due  therefor  in 
the  court  of  claims  within  the  siz-year 
period  of  limitation. 

Pickley  v.  United  States,  46  Ct.  CI.  91; 
Pennsylvania  v.  United  States,  36  Ct.  CI. 
507;  Great  Northern  R.  Co.  v.  United 
States,  42  Ct.  CI.  234;  Chicago  &  N.  W. 
R.  Co.  V.  United  States,  104  U.  S.  680, 
26  L.  ed.  891. 

Part  payment  alone  did  not  satisfy  the 
debt. 

1  Cyo.  319;  Fire  Ins.  Asso.  v.  Wick- 
ham,  141  U.  S.  664,  577,  35  L.  ed.  860, 
866,  12  Sup.  Ct.  Rep.  84;  United  States 
V.  Bostwick,  94  U.  S.  53,  24  L.  ed.  65; 
Murdock  v.  District  of  Columbia,  22  Ct. 
CI.  464;  Baldwin's  Case,  15  Ct.  CI.  297; 
Latapee  v.  Pecholier,  2  Wash.  C.  C.  180, 
Fed.  Cas.  No.  8,101 ;  People  ex  rel.  Mor- 
rison V.  Hamilton  County,  56  Hun,  459, 
10  N.  Y.  Supp.  88;  Finney  v.  United 
States,  32  Ct.  CI.  546. 

An  account  stated  or  settled  is  only 
prima  fac^e  evidence  of  the  extent  of  the 
liability  of  the  debtor,  and  may  be  im- 
peached for  fraud,  omissioui  or  mistake 
in  law  or  fact 
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PerkinB  t.  Hart,  11  Wbeat.  237,  256,  If  there  wu  no  mistake,  alaiiunt  il 

6  L.  ed.  463,  468;  Burrill  v.  Grossman,  33  conoluded  bjr  its  eontiQct. 

C.  C.  A.  663,  62  U.  S.  App.  36S,  91  Fed.  Eastern  R.  Co.  v.  United  States,  129 

543;    Chicago,   M.   &   St.   P.   R.    Co.   t.  U.  S.  391,  32  L.  ed.  730,  9  Sup.  Ct  Bep. 

Clark,  35  C.  C.  A.  120,  92  Fed.  968;  1  320;  Delaware,  L.  &  W.  R.  Co.  v.  United 

Cyc.  370,  371,  notes  77-79;   Sehetter  v.  States,  249  V.  8.  385,  63  L.  ed.  659,  39 

Smith,  34  N.  Y.    Supp.   17;    Wilson   v.  Sup.  Ct.  Rep.  348 ;  New  York,  N.  H.  &  H. 

Dowse,  140  111.  18,  29  N.  E.  726 ;  Ray-  R.  Co.  v.  United  States,  251  U.  S.  123,  64 

bum  V.  Mason  Lumber  Co.  57  Mich.  273,  L.  ed.  182,  40  Sup.  Ct.  Rep.  67;  HaU 

23  N.  W.  811.  Divisor   Cases    (Northern    P.   R.   Co.  v. 

The  rule  as  to  mistake  of  law,  relied  United  States)  2.'jl  U.  S.  320,  64  L.  ed. 

upon  by  the  court  of  elaims,  has  no  ap-  290,  40  Sup.  Ct.  Rep.  102. 
plication  here. 

PeHcins  v.  Hart,  11  Wheat.  237,  256,  Mr.   Justice  HcKuuui  delivered   tha 

6   L.    ed.   463,   468;    Pickley    v.    United  opinion  of  the  court: 

States,  46  Ct.  CI.  77;  Ward  v.  Ward,  12  This  action,  brought  by  appellant,  it 

Ohio  C.  D.  59 ;  30  Cyo.  1314.  for   the   recovery   of   certain    halaneet 

*     -1     t     A.i  _    ■     rL»„.,..i     Tt..i.  amounting  to  the  sum  of  $4,288,01,  be- 

™.T  Z  «tli  ?nH  fiS  f  1^ri<?J^  i^B  the  difference  between  the  amountt 

argued  the  cause  and  filed  a  bnef  for  ^                                          frflr,™rt«tif.n 


appelli 


paid  at  certain  rates  for  transportation 


£f^     \             ■  ,■         A  .„     „„.jj-  of  the  effects  of  Army  officers  changing 

L.k.  Superior  *  M.  R.  Co.  v.  Hnilrf  S"SL''''.?rSi'^/""'°,°i;.''Sr  ~"  °' 

Slalo.,  93  U.   S.  M2,  23  lu  od.   065;  J^jil"?  ,''",ufn"lr„S.  "*"   "" 

S.  354,  83  L.  ed.  643,  39  Sup.  CI.  Hep.  J'";!.,",'?'   "'^'''"^   °'   '"'.Jl'ii 

St.t»,  52  Cf.  CI.  489;  IlUooi.  C.  R  Co.  ',S.'f,l.  ™.S™,  ?„Ti^Lj!!; 

V.  Unilod  St.to,  62  ci.  CI.  63.  ""'  "ii'L^TT^™!,     'd.  ^K 

Tu„  „-™     i~f         c  -.     1.-I1         -11.     1  wav,  and  payments  were  made  by  the 

The  pre«,i,l.lion  of  >t..bill«,  "ithoo  di.bir.ing  *er.  ot  Ihe  Bovemmoot  OD 

,    ;        k-Tr'    "    "    ""i  voueher.    oertiSed    to    be    «rr..l    ud 

™ount.  for  which  they  »ere  approved  p^„,ed  by  .ppelJuil.     Th.  eharge.  » 

ud    p,id    by    the    govornmenli    stop.  P„,„„j   .'„d  p.id   were  at   r^tor 

el.  m«il  from  r,™  ™erti»e  Ih.t  .ueh  P„^     tr.o.portStio-     oyer     l.nd-Enuit 

bJI.  .ere  not  for  U,e  full  uuomt  due  „,^,  |i„j  P  ,„,.,„  ,p.e,„ent.  kSZi 

?£i<  LJ^d?^,S'^^tJ'tT'  "'»'■."   l>y    ""'l-.    to   quote  fromTu!. 

5i.-V.j  I  1-     »  n    .r'i,^          itT^J  eortoin  eieeption.,  uot  tutorial   to  be 

Kf  fS?n    ?■  Si,    M  t'  '«1    4^  ■">'«'*.  '»  ««P'  f"  trau.port.tioa  all 

?.     .    ,  1?  I.  V.           ,;  ?j  ;.  ,  ■     K;  property  moved  by   the   Quartenua.l.r 

!i  R  o,  i,  T-  5-  ;»  !t^  ^'"^f'„"'  Co,?..   Coited    State.   Amy,   aud   for 

S.  IT^'J  sh*"^-    «•  ^r  ^°''-,S-,?"S-  whiSh  the  United  State.  >■  l.WuU,  e«- 

lS',.l^li       'b    ,    '1    oi?T''''i'%'  "•^.    tb.    I0W..I    uet    rate,    lawfully 

«  I     J  5?n    "r'^jfi/iS-.^-  S  availible,  a.  derived  through  deduetioui 

n  B  1^0  ^i  ?"I3  VoJ^At?  ^'■'ti   i  "«»■»'  °f  luud-grant  di.laue.  from  a 

StpfVo  vh^i?7Jlt'S"^A4f  '"'"I    "'«   «l«""ith   tb.   luteraUt. 

S'f      1    fioii    SS,  ?^     ^^f',?^'  Commerce    Commi..ion    from    point    of 

ML.  ed.  1099,  1105,  20  Sup.  Ct.  Rep.  ^^giu  to  dc.tinatiou  at  time  it  move- 

,'.        11      ]  .    ^,. meut."     That  is,  such  freight  was  ae> 

It,  o«  alleged  m  the  peliimn,  clamant'.  „j  ^     ,^,  ^^„,  ,in<,„, 

fulur,  to  present  b.ll.  for  the  amount  to  „,>■„,  „,',^^  „^          H,„f„  „;„„Tb, 

which  It  now  claim,  to  bo  entitled  wa.  i,,,,,  „,  „,,  commercial  or  lariH  rate.. 


due  to  miatake,  the  mi.tako  wa.  of  law.  „ith  appropriate  deductions  on  aceonnt 

linitcd  State,  v.  Edmond.ton,  181  U.  of  land-grant  distance,  as  provided  in 

S.  .500,  615,  45  L.  ed.  971,  978,  21  Sup.  the    Railroad    I^nd-grant    Aet..      It   u 

Ct.  Rep.  718;  Utennehle  v.  Nomient,  197  manifeat,  therefore,  that  the  oonuneroial 

U.  S.  40,  56,  49  L.  ed.  655,  061,  25  Sup.  rates  were  higher  than  the  Und-f(rant 

Ct.  Kep.  291,  3  Ann.  Cas.  520.  rate.,  and  this  action  i.  to  reoover  the 

«««  tsc  V.  S. 
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difference  between  them  and  the  land- 
grant  rates  presented  for  payment,  as 
we  have  said,  by  appellant,  and  paid  by 
the  transportation  officers  of  the  p^vem- 
ment. 

After  stating  the  action  to  be  ''for  the 
recovery  of  various  amounts  aggregating 
$4,288.01,  in  addition  to  those  paid  on 
account  of  176  items  of  freight  trans- 
portation furnished  to  and  paid  for  by 
the  United  States/'  the  [844]  court,  by 
Mr.  Justice  Downey,  said :  The  action  "is 
for  a  sum  as  to  each  item  of  transporta- 
tion in  addition  to  that  already  claimed 
and  paid  as  claimed  for  the  same  items, 
and  is  not  for  any  other  or  different  or 
additional  service,  nor  for  omitted 
items."  And  further:  "The  case  there- 
fore involves  not  only  the  question  of 
the  applicability  of  land-grant  rates  to 
this  class  of  freight  transportation, — ^a 
question  already  decided  adversely  by 
this  court, — but  it  involves  further  ques- 
tions as  to  the  right,  under  the  circum- 
stances of  the  case,  to  now  recover 
amounts  not  then  claimed." 

The  decision  referred  to  is  Chicago, 
M.  &  St.  P.  R.  Co.  V.  United  States,  50 
Gt.  CL  412,  and  the  ground  of  its  ruling 
was  that  the  freight  transported  was  not 
the  property  of  the  United  States,  it  be- 
ing the  effects  of  Army  officers,  and, 
therefore,  was  not  entitled  to  land-grant 
deductions,  but  was  subject  to  the  com- 
mercial tariff.  Necessarily,  therefore, 
the  pending  case  must  turn  on  other 
questions,  for  the  property  transported 
was  the  property  of  Army  officers,  and 
subject,  therefore,  independently  of 
other  considerations,  to  the  commercial 
rates.  Appellant  in  the  present  case 
was  paid  sums  less  than  those  rates,  and 
there  is  left  for  consideration  only  its 
present  right  to  recover  the  difference 
between  them  and  the  land-grant  rates, 
the  latter  being  those  that  were  paid. 

The  government,  however,  is  not  in- 
clined to  that  limitation  of  the  issue, 
and  attacks  the  ruling  of  which  it  is  the 
eonsequence,  and  repeats  the  contention 
decided  against  it  in  that  case,  and 
again  insists  that  the  property  trans- 
ported was  government  property  and 
entitled  to  land-grant  rates,  and  all  else 
18  irrelevant.  To  this  appellant  replies 
that  the  government  did  not  appeal  from 
the  decision,  and  must  be  considered  as 
having  accepted  it.  The  effect  is  rather 
large  to  attribute  to  mere  nonaction,  but 
we  need  not  make  further  comment  upon 
it,  [845]  because  we  think  the  decision 
of  the  court  of  claims  was  correct.  The 
personal   baggage  of  an  officer  is  not 

property  of  the  United  States,  and  as 
«5  L.  ed. 


snch  entitled  to  transportation  at  land- 
grant  rates,  and  we  are  brought  to  the 
grounds  of  recovery  urged  by  appellant. 

There  are  reasons  for  and  against 
them.  The  assertion  is  of  a  right  of 
action  and  recovery  against  apparently 
a  concession  during  a  long  course  of 
years  to  an  explicit  and  contrary  asser- 
tion by  the  government.  Appellant  at- 
tempts to  explain  .the  concession,  or,  let 
us  say,  its  nonaction,  as  the  compulsion 
of  circumstances,  and  of  a  belief  of  the 
futility  of  action,  and  now  urges  that  it 
never  intended  to  relinquish,  but  always 
intended  to  assert,  its  right.  The  rec- 
ord, however,  has  much  against  this 
explanation,  or  that  cannot  be  accommo- 
dated to  it,  if  we  may  ascribe  to  appel- 
lant the  usual  impulses  and  interests 
that  influence  men. 

It  "and  its  predecessor  company, 
whose  properties,  franchises,  and  ac- 
counts it  acquired,  charged  upon  its 
books"  the  transportation  charges  at 
land-grant  rates,  and  not  at  regular 
commercial  rates,  so  rendered  its  bills 
to  the  government,  and  received  pay- 
ment without  protest  or  the  assertion  of 
a  greater  compensation.  And  there  was 
prompting  to  protest  and  such  assertion. 
In  1904,  according  to  a  finding,  "the 
Union  Pacific  stated  a  claim  against  the 
United  States  at  regular  tariff  rates  for 
transportation  of  household  goods  and 
professional  books  of  an  officer  of  the 
Army  over  the  railroad  bridge  at  Quin- 
cy,  Illinois."  The  claim  was  disallowed, 
and  thereafter  the  Union  Pacific  stated 
its  accounts  at  land-grant  rates.  It  is 
also  found  that  in  1891  and  in  1904 
there  was  conversation  between  the 
Comptroller  of  the  Treasury  and  coun- 
sel in  regard  to  the  rulings  of  the  Comp- 
troller, though  not,  the  court  of  claims 
says,  to  a  claim  then  pending  before  the 
officer.  Appellant,  however,  was  not 
stirred  to  either  opposition  or  protest  by 
the  incident  [846]  with  the  Union  Pacific 
or  the  conversation  with  the  Comptrol- 
ler, but  continued  to  render  its  accounts 
at  land-grant  rates,  and  accepted  pay- 
ment without  opposition  or  action  until 
the  decision  of  the  court  of  claims  in 
Chicago,  M.  &  St.  P.  R.  Co.  v.  United 
States,  supra. 

Counsel  seem  to  make  a  merit  of  this 
uncomplaining  and  unresisting  acqui- 
escence, and  observe  that  the  govern- 
ment, by  it,  obtained  the  advantage  of 
the  plea  of  the  Statute  of  Limitations. 
The  fact  is  significant.  It  is  inconsist- 
ent with  the  reservation  of  a  right  and 
an  intention  to  subsequently  make  a  ju- 
dicial assertion  of  it.    Creditors  are  not 
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usually  so  iudulgent,  and  the  appell^t 
had  remedies  at  hand.  The  courts  were 
open  to  it;  certainly  protest  was  open  to 
it.  Its  explanation  for  this  nona<;tion  is 
not  satisfactory.  '^It  is  advised  and  be- 
lieves/' is  its  allegation^  and  now  its 
contention,  that  "its  auditors  and  afi^nts 
were  led  and  constrained  to  render  its 
bills  and  vouchers  ...  at  tariff  rates 
with  land-grant  deductions,  because  the 
shipments  were  for  the  Quartermaster's 
Department  and  upon  government  bills 
of  lading  which  in  terms  are  only  applica- 
ble to  ^government  property'  and  ^public 
property/  and  also  {because)  the  Comp- 
troller of  the  Treasury  {whose  decisions 
are  by  law  made  final  and  controlling 
upon  the  executive  departments  of  the 
government)  had  held  that  such  trans- 
portation, upon  government  bills  of  lad- 
ing, when  within  the  amount  authorized 
to  be  transported  by  departmental  regula- 
tions at  the  expense  of  the  government, 
was  quasi  public  property,  and  entitled 
as  such  to  land-grant  rates,*'  and  that 
it  did  not  intend  to  waive  its  right  to  pay- 
ment in  full,  or  to  sue,  "if  so  advised/' 
for  the  balances  due  "so  far  as  the  same 
were  not  barred  by  the  Statute  of  Limi- 
.tations." 

The  italics  are  counsel's  and  we  re- 
peat them^  as  they  give  emphasis  to 
counsel's  conviction  of  the  justification 
[347]  of  the  excuse.  We  do  not  share  it. 
The  mere  mechanism  of  the  bills  of  lad- 
ing, or  their  false  designations  of  the 
property  transported,  codd  not  have  im- 
posed on  anybody,  certainly  not  on  "the 
auditors  and  agents"  of  a  railroad  com- 
pany, and  the  decisions  of  the  Comp- 
troller were  as  much  open  to  dispute 
then  as  now,  and  resort  to  suit  an  in- 
evitable prompting;  and  yet,  we  have 
seen,  the  Statute  of  Limitations  was 
permitted  to  interpose  its  bar.  The  ex- 
cuse of  appellant  is  hard  to  credit.  Its 
"auditors  and  agents"  were  not  ignorant 
of  affairs,  nor  unpractised  in  the  con- 
troversies of  business,  and  the  means  of 
their  settlement.  The  auditors  and 
agents  of  railroad  companies  are  not 
usually  complaisant  to  denials  of  the 
rights  of  the  companies  they  represent. 
We  do  not  say  this  in  criticism,  for  such 
is  their  duty, — the  necessary  condition 
of  their  places. 

We  are  forced,  therefore,  to  conclude 
that  appellant's  nonaction  was  deliber- 
ate, based  upon  a  consideration  of  its 
advantages,  with  no  thought  of  ultimate 
assertion  against  the  decision  of  the 
government  until  stirred  to  acquisitive- 
ness by  the  decision  in  the  Chicago,  M. 
&  St.  P.  R.  Co.  Case, — a  decision  which, 


^e  may  say  in  passing,  was  dedared  1^ 
the  court  of  claims  to  have  been  im- 
providently  given.  Baltimore  ft  0.  R. 
Co.  v.  United  States,  52  Ct.  CI.  468. 

The  case^  therefore,  falls  within  the 
rulings  of  United  States  v.  Bostwick,  94 
U.  S.  53,  24  L.  ed.  65;  Baird  v.  United 
States,  96  U.  S.  430,  24  L.  ed.  703;  Phil- 
adelphia ft  B.  C.  R.  Co.  V.  United  States, 
103  U.  S.  703,  26  L.  ed.  454;  Central  P. 
R.  Co.  V.  United  States,  164  U.  S.  93, 
41  L.  ed.  362,  17  Sup.  Ct.  Rep.  35.  And 
they  have  supplemental  force  in  United 
States  V.  Edmondston,  181  U.  S.  500, 
45  L.  ed.  971,  21  Sup.  Ct.  Rep.  718; 
Untermehle  v.  Norment,  197  U.  S.  40, 
49  L.  ed.  655,  25  Sup.  Ct.  Rep.  291,  3 
Ann.  Cas.  520. 

These  views  lead  to  an  affirmance  of 
the  judgment  upon  the  record  as  it  now 
stands.  It  should  be  said,  however, 
that  they  are  based  on  the  concessions  of 
appellant  to  the  action  of  the  accounting 
officers,  and  the  [348]  court  of  claims 
makes  this  a  point  in  its  decision.  The 
court  said  that  from  the  "long-con- 
tinued, uniform  course  of  action  by" 
appellant  "for  a  long  period  of  years," 
"it  had  no  intention  of  claiming  any^ 
thing  more  as  to  these  transactions  than 
that  claimed  in  the  certified  vouchers 
and  paid."  And  added:  "All  the  facta 
justify  this  conclusion,  for  a  coarse  of 
conduct  is  more  potent  than  assertions 
of  belief  unacted  on.  But  if  such  a 
conclusion  were  otherwise  subject  to 
question,  it  appears  from  the  evidence 
that  plaintiff's  (appellant)  charge  upon 
its  books  was  only  of  the  amount 
claimed  in  its  vouchers,  and  that  when 
that  amount  was  paid,  Hhe  transaction 
was  behind  us.'  The  quoted  language  is 
the  language  of  plaintiff's  auditor." 

In  explanation  of  this,  it  may  be  said, 
and  in  contradiction  of  its  implication, 
appellant  requested  findings  by  the 
court  that  the  transaction  of  the  appel- 
^lant  and  its  predecessor  company  "was 
regarded  by  the  auditing  department  of 
the  company  as  dosed,  so  far  as  they 
were  concerned,  but  as  subject  to  suIk- 
sequent  adjustment  or  suit  in  eouri  if 
subsequently  found  to  be  incorrect." 
And  further,  that  the  government  con- 
sidered the  accounts  between  "the  car- 
riers as  in  the  nature  of  running  ac- 
counts, subject  to  correction  as  the  occa- 
sion arises,  in  the  light  of  the  law  and 
the  facts."  And  it  is  contended  that 
the  evidence  supports  such  conclusion. 
This  is  disputed  by  the  government, 
and  it  is  doubtful.  The  government 
concedes  that  a  motion  to  remand  tlie 
case  for  additional  findings  has  foumda- 
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tton  in  the  record,  but  contends  ^that 
the  requests  are  without  merit,  and  that 
the  case  is  fully  covered  by  the  facts 
found."  And  adds:  '^Of  course,  in  so 
far  as  the  motion  tends  to  request  the 
court  of  claims  to  chanp^e  findings  made, 
it  is  futile,  as  the  findings  are  conclu- 
sive." 

The  government  further  urges  that  the 
proposed  amendment  to  finding  VI.  is 
covered  by  findings  VI.  [849]  and  IX., 
and  is  only  a  request  ''to  change  a  nega- 
tive to  a  positive  finding;"  that  the  amend- 
ment to  finding  X.  is  "rather  an  arp^- 
ment  that  certain  conclusions  should 
follow  from  facts  found,"  and  that  ''its 
conclusion,  from  the  facts  found,  is 
that  both  parties  regarded  the  settle- 
ments as  final,  not  as  tentative."  The 
amendment  to  finding  XI.  is,  the  gov- 
ernment says,  "a  request  to  find  evi- 
dence," which  is  contrary  to  the  rules; 
and,  besides,  the  evidence  is  immaterial. 

We  concur  with  the  government  that 
the  request  for  findings  is  an  effort  to 
change  negative  to  positive  findings. 
The  reasoning  of  the  court  expresses 
implicitly,  if  not  explicitly,  a  view  con- 
trary to  that  expressed  in  the  request. 
In  other  words,  the  court  re^^arded  the 
settlements  of  appellant  with  the  govern- 
ment as  final,  and  not  as  tentative. 

Judgment  affirmed. 

Mr.  Justice  Pitney  and  Mr.  Justice 
Clarke  concur  in  the  result. 


WKSTERN    PACIFIC    RAILROAD    COM- 
PANY, Appt., 
v. 

UNITED  STATES. 

(See  S.  C.  Reporter*s  ed.  349-356.) 

Claims    —    against    rnlted     States    •- 
abandonment  and  waiver. 

1.  The  right  of  a  land-grant  railroad 
to  recover  from  the  United  States  the  dif- 
ference between  its  commercial  or  general 
tariff  rates  and  the  land-grant  rates 
cliarged  and  accepted  by  it  for  the  trans- 
portation for  tlie  government  of  the  per- 
sonal effects  of  Army  officers  is  lost  by  the 
carrier's  long  acquiescence  in  the  govern- 
ment's explicit  assertion  that  the  land- 
grant  rates  were  the  proper  ones  for  such 
service. 

(For  other  cAses,   see  Claims,  I.  b,  in   Digest 
Sap.  Ct.  1003.] 

Carriers    —    reduced    rates    to    United 

States    —    property    transported    for 

United  States. 

2.  Reduced  rates  may  be  granted  by 
a  carrier  for  the  transportation  of  the  per- 
sonal effects  of  Army  officers  changing  sta- 
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tions  under  orders,  in  view  of  the  provi- 
sion of  the  Interstate  Commerce  Act  of 
February  4,  1887,  §  22,  permitting  reduced 
rates  to  the  United  States,  and  of  a  con- 
ference ruling  of  the  Interstate  Commerce 
Commission,  making  such  section  applica- 
ble to  property  transported  for  the  United 
states. 

[For    other    cases,    see    Carriers,    III.    a.    In 
Digest  Sup.  Ct.  1908.1 

[No.    136.] 

Argued  January  13,  1921.     Decided  March 

7,  1921. 

APPEAL  from  the  Court  of  Claims  to 
review  a  judgment  which  dismissed 
the  petition  of  a  land-grant  railroad  for 
the  recovery  from  the  United  States  of 
the  difference  between  its  commercial  or 
regular  tariff  rates  and  the  land-grant 
rates  charged  and  accepted  by  it  for  the 
transportation  for  the  government  of 
the  personal  effects  of  Army  officers. 
Affirmed. 
The  facts  are  stated  in  the  opinion. 

Mr.  William  0.  Prentiss  argued  the 
cause  and  filed  a  brief  for  api>ellant. 

Assistant  Attorney  General  Davit 
argued  the  cause  and  filed  a  brief  for  ap< 
pellee. 

[353]  Mr.  Justice  McKenna  delivered 
the  opinion  of  the  court: 

The  basic  proposition  in  this  case,  and 
most  of  its  subsidiary  considerations, 
are  the  same  as  in  No.  134  [255  U.  S.  339, 
ante,  667,  41  Sup.  Ct.  Rep.  329.]  It  was 
argued  at  the  same  time  as  the  latter 
case,  and,  as  in  that  case,  it  is  to  recov- 
er amounts  withheld  by  the  accounting 
officers  of  the  government  as  land-grant 
deductions  in  settlements  for  transi^orta- 
tion  of  the  personal  effects  of  Army 
officers. 

It  is  asserted,  however,  that  this  ac- 
tion differs  from  No.  131  in  that  the 
Western  Pacific  Railroad  was  not  com- 
pleted and  in  operation  until  1910,  so 
that  it  is  said  '^tbere  is  absent  the  element 
of  previous  course  of  dealings  relied  up- 
on by  the  government,  and  in  that  there 
was  introduced  in  evidence"  testimony  to 
the  effect  that  the  first  voucher  presented 
for  transportation  service  was  for  full 
tariff  rates. 

It  is  stated  in  the  findings  that  the 
real  claimants  in  the  case  are  the  receiv- 
ers of  the  railroad^  hut  that  its  name  is 
used  to  designate  claimants  for  cofiven- 
ience,  and  that  between  June  10,  1910, 
and  March  18,  1915,  the  railroad,  at  the 
request  of  the  United  States,  as  shipper 
or  eonsignori  received  from  other  rail- 
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road  companies  at  connecting  points,  on  menti    on    that    aeconnt,  l>ut    all    billl 

government  bills  of  lading,  and  trans-  rendered  by  him,  except  as  states,  vera 

ported    over    its   lines,    the    efFects   and  rendered  at  land-grant  rates,  and,  when 

property  of  officers  of  the  United  States  so  rendered,  he  did  not  expect  any  for- 

Army,  changing  stations  under  orders,  ther  compensation,  and  never  expected 

It  further  appears  that  from  June  10,  compensation  at  other  than  land-grant 

lOlO,  to  Mnrrh  18,  1915,  the  presentation  rates  until  after  the  decision    [S55]  of 

of  claims,  character  of  vouchers  accom-  the  Chicago,  M,  &  St.  P.  R.  Co.  Case  by 

panyiog  the  same,  action  thereon  by  the  this  court."* 

accounting  ollicerB   of   the   government.  It  is  further  found  that  "the  differeDM 

payment  and  receipt,  were  the  same  a?  between    the    amounts    claimed    by    the 

in  No.  134,  except,  it  is  found,  that  "set-  plaintiff  and  paid  on    account   of  said 

tiemeitts  fur  charges  on  freight  shipments  transportation   during  said  period,  and 

on  government  bills  of  lading  were  in  the    amount    it    would    receive    had    it 

chaise  of  one  David  A.  McLean,  head  claimed  and  been  paid  full  commercial 

of  the  freight  revising  bureau  in  the  of-  rates    without    land-grant  deduction,   is 

flee  of  the  general  auditor  [3S4]  of  the  $6,760.89."     The  rulings  of  the  account- 

|)laintin  (appellant)  in  San  Francisco."  ing  officers  are  detailed  in  the  findings. 

And  it  is  found  "it  was  the  practice  of  From  March   18,  1915,   to  August  1, 

said  McLean  to  revise  the  bills  of  lad-  1916,  it  is  found  tbat  appellant  was  en- 

ing  and  apply  the  rates  applicable  on  the  titled     "to     payment     at     the     r^ular 

trafllc    at   commercial    rates,    make    the  tariff    rates    applicable."     The    govern- 

land-grant  deduction,  and  compute  the  ment  accounting  officers,  notwitbstand- 

freight  charges  at  the  net  rate.     After  ing,  "issued  warrants  for  net  amoants 

a  month's  bills  of  lading  had  been  re-  after    making    land-g^ant    deductions." 

vised,  it  was  bis  practice  to  check  up  Against   this   appellant  protested.     The 

with  the  Quartermaster's  office  and  ad-  amounts  deducted  amounted  to  $851.78. 

just  differences,   where  there  were  any  The  conclusion  of  the  court  was,  and 

differences,   as   to    the  correct   charges,  its  decision  was,  tbat  appellant  was  en- 

He  then  caused  the  claims  to  be  stated  titled    to    judgment    for    the    aum    of 

on    the   prescribed   voucher    form,   and,  $851.78,    and    tbat,    aa    to    the    other 

after  being  signed,  they,  with  the  bills  amounts,    its    petition    ahonld    be    dis- 

of  lading  attached,  were  forwarded  to  missed.     For    this    the    court    gave    as 

the  Quartermaster  for  payment.    It  ap-  authority  its  decision  in  the  Denver  ft 

[>ears   that,  to   the  best  recollection   of  B.  G.  R.  Co.  v.  United  States,  No.  33301, 

said  McLean,  he  stated  the  first  of  these  decided  on  the  same  day. 

claims,  during  this  period,  at  commercial  The  opinion  in  the  latter  case,  is  set 

rates,     but,     being     informed     by     the  out  in  the  record  at  page  16. 

Quartermaster's  office  of  the  applicabil-  The  ai^ument  in  this  case  is  the  same 

ity  of  land-grant  rates  under  the  holding  as  in  No.   134,  and  rests  on  the  aame 

of  the  Comptroller,  and  the  established  considerations.     This  case,  as  we  have 

practice,    he    restated    the    claim    on    a  seen,  was   decided  on  the  authority  of 

land-grant    basis.     It    further    appears  Denver  &  R.  G.  R.  Co.  v.  United  States, 

that  he  bad  just  come  to  the  service  of  and  the  latter  on  the  Baltimore  &  0.  B. 

the  plaintiff;  that  he  had  had  no  experi-  Co.  v.  United  States,  52  Ct.  CI.  468  an^ 

enee  in  the  rendering  of  bills  for  govern-  134. 

ment  transportation;  that  as  soon  as  he  A  contention,  however,  is  made  that 

learned  the  custom  with  reference  there-  was  not  made  in  No.  134;  that  is,  that 

to,  he  rendered  bills  for  transportation  "under    the    Interstate    Commerce    Law 

of  the  character  here  involved  at  land-  the    final    carrier    (appellant   waa   final 

grant    rates,    and    continued    to    do    so  carrier  of  the  transportation  with  wbiek 

during  all  of  said  period.    The  rendering  this  case  is  concerned)  is  not  [3S6]  onlj 

of  the   bill    referred    to   at   commercial  empowered  to  collect  the  through  eharn 

rates,  if  in  fact  he  so  rendered  it,  was  but  is  burdened  with  the  duty  and  obli- 

dne  to  his  ignorance  of  established  prac-  gation  of  collecting  the  full  published 

lice,  and  not  because  of  any  intention  tariff  rate,  and  is  powerless  to  reliere 

to  question  the  propriety  of  the  practice,  <"■  release  a  shipper  or  consignee  fnm 

or  to  claim  as  a  matter  of   right   th'e  «"?  P*""*  "*  ^^^  same." 

appIi«-.ation  of  commercial  rates.     It  is  ,  The  further  contention  is  that  within 

not  .hown  that,  at  any  time  during  this  this   obligation  la  the   property  in   the 

entire  period,  he  ever  questioned  the  ap-  P!°.^'S^,?"i    The  immediate  answer  la 

pUcatiou  of   land-grant   rates   to   such  that  §  22  of  the  Interstate  Commerea 

transportation,  or  protested  any  settle-  '50  CL  CL  AIS. 
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Aet  permits  reduced  rates  to  the  United 
States,  and  tUat  by  Conference  Ruling 
of  the  Interstate  Commerce  Commission 
No.  33,  of  February  3, 1908,  §  22,  is  made 
applicable  to  property  transported  for 
^e  United  States.  The  transportation 
in  the  present  case  wds  for  the  govern- 
ment, and  in  providing  for  it  and  paying 
for  it  the  government  performed  a 
l^vemmental  service. 
Judgment  affirmed. 

Mr.  Justice  Pitney  and   Mr.  Justice 
Clarke  concur  in  the  result. 


SUPREME  TRIBE  OF  BEN-HUR,  Appt., 

V. 

AURELIA  J.  CAUBLE  et  al. 

(See  8.  C.  Reporter's  ed.  356-367.) 

Federal  courts  —  Jurisdiction  —  diverse 
csltizensiiip  —  class  suit. 

1.  A  Federal  district  court  has  juris- 
diction of  a  suit  against  a  fraternal  benefit 
association  and  its  ofTicers,  all  residents  and 
citizens  of  the  state,  brought  and  prosecuted 
Inr  a  large  number,  all  nonresidents,  of  a 
class  of  certificate  holders,  for  the  benefit 
of  all  the  memlfprs  of  the  class. 

[For  other  cases,  see  Courts,  676-711,  In 
Digest  Sup.  Ct.  1908.] 

Federal  courts  —  jurisdiction  —  diverse 
citizenship  —  class  suit  —  Interven- 
tion of  new  parties. 

2.  The  jurisdiction  of  a  Federal  district 
court  of  a  suit  against  a  Iraternal  benefit 
association  and  its  officers,  all  residents 
and  citizens  of  the  state,  brought  and  prose- 
cuted by  a  large  number,  all  nonresidents, 
of  a  class  of  benefit  certificate  holders,  for 
the  benefit  of  all  the  members  of  the  class, 
ecu  Id  not  have  been  defeated  by  the  in- 
tervention as  plaintiffs  of  other  members 
of  the  class,  who  were  citizens  of  the  same 
state  as  were  defendants. 

[For  other  cases,  see  Coarts,  718-720,  in 
Digest  Sup.  Ct.  1908.] 

Judgment   —   who    concluded    —   class 

suit. 

3.  A  decree  of  a  Federal  district  court 
w6ich  dismissed  the  bill  in  a  suit  against 
a  fraternal  benefit  association  and  its  offi- 
cers,— all  citizens  and  residents  of  the  state, 
—attacking  the  association's  reorganiza- 
tion plan,  brought  and  prosecuted  by  a 
large  number,  all  nonresidents,  of  a  class 

Kote. — Generally,  as  to  diverse  citi- 
Eenship  as  grouud.  for  Federal  jurisdic- 
tion— see  notes  to  Seildon  v.  Virginia,  T. 
k  C.  Steel  &  I.  Co.  1  L.R. A.  108 ;  Myers 
V.  Murray,  N.  &  Co.  11  L.R.A.  216; 
Emory  v.  Greenough,  1  L.  ed.  U.  S.  640; 
Strawbridge  v.  Curtiss,  2  L.  ed.  U.  S. 
435;  McDonald  v.  Smalley,  7  L.  ed.  U.  S. 
287,  and  Roberts  v.  Lewis,  36  L.  ed.  U. 
S.  579. 
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of  benefit  certificate  holders,  for  the  bene- 
fit of  all  the  members  of  the  class,  must 
be  held  to  bind  citizens  and  residents  of 
the  state  who  were  in  the  class  for  whom 
the  suit  was  prosecuted,  but  were  not 
otherwise  parties  to  the  bill,  in  view  of 
Equity  Rule  38,  which,  as  promulgated  in 
1U12,  provides  tliut  when  Uie  quebtiuii  i.h 
one  of  common  or  general  interest  to  many 
persons  constituting  a  class  so  numerous 
as  to  make  it  impracticable  to  bring  thorn 
all  before  the  court,  one  or  more  may  sue 
or  defend  for  the  whole,  omitting  the 
clause  formerly  contained  in  such  rule, 
*'but  in  such  cases  the  decree  shall  be 
without  prejudice  to  the  rights  and  claims 
of  the  absent  parties,"  notwithstanding 
the  provisions  of  Rule  30,  tliat  'in  all 
cases  where  it  shall  appear  to  the  court 
that  persons  who  might  otherwise  he 
deemed  proper  parties  to  the  suit  cannot 
be  made  parties  by  reason  of  their  being 
out  of  the  jurisdiction  of  the  court,  or  in- 
capable otherwise  of  being  made  parties, 
or  because  their  joinder  would  oust  the 
jurisdiction  of  the  court  as  to  the  parties 
before  the  court,  the  court  may,  in  its  dis- 
cretion, proceed  in  the  cause  without  mak- 
ing such  persons  parties:  and  in  such 
case  the  decree  shall  be  without  prejudice 
to  the  rights  of  the  absent  parties,"  since 
the  latter  rule  cannot  be  regarded  as  ap- 
plicable to  a  subject  already  specifically 
covered  in  the  precedin<»  rule. 
[For  other  cusos,  sec  Judgment,  806-810,  In 
Digest  Sup.   Ct.  1008.1 

Federal  courts  —  jurisdiction  —  diverse 
citizenslilp  —  ancillary  suit. 

4.  A  Federal  district  court  having 
properly  acquired  jurisdiction  of  a  class 
suit  between  citizens  of  different  states, 
and  having  proceeded  to  a  final  decree,  may 
entertain  jurisdiction,  without  regard  to 
diversity  of  citizenship,  of  an  ancillary  bill 
to  enjoin  other  members  of  the  class  for 
whom  the  suit  was  prosecuted,  but  who 
wore  not  otherwise  parties,  from  maintain- 
ing suits  in  the  state  courts  to  rclitigate 
({uestions  settled  by  such  decree. 
[For  other  cases,  see  Courts,  1040-1085,  In 
Digest  Sup.  Ct.  1908.] 

[No.  274.1 

Submitted     January     10,     1921.       Decided 

March  7,  1021. 

APPEAL  from  the  District  Court  of 
the  United  States  for  the  District 
of  Indiana  to  review  a  decree  which  dis- 
missed, for  want  of  jurisdiction,  an  an- 
cillary bill  to  enjoin  the  prosecution  of 
certain  suits  in  the  state  court  to  reliti* 
gate  questions  settled  by  the  original 
decree.     Reversed. 

See  same  case  below,  264  Fed.  247. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Charles  M.  McOabe,  Samual 
D.  Miller,  and  William  H.  Thompson 
submitted     the     cause    for     appellant. 
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MesBiB.  Benjamin  Crane  and  Frank  C. 
DaHey  were  on  the  brief: 

The  original  cause  was  a  true  class  suit 
brought  by  more  than  five  hundred  mem- 
bers of  Class  A  of  The  Supreme  Tribe  of 
Ben-Hur  on  behalf  of  and  for  the  bene- 
fit of  bU.  members  of  Class  A,  of  which 
there  were  more  than  seventy  thousand, 
to  protect  an  indivisible  interest  which  it 
was  claimed  they  all  had  in  common  in 
the  funds  of  the  society.  The  cause  was 
brought  and  tried  in  good  faith,  and  a 
decree  resulted,  after  actual  litigation, 
dismissing  the  bill  for  want  of  equity. 
It  is  this  common  interest  which  consti- 
tutes the  bond  of  union  essential  to  the 
maintenance  of  such  a  class  suit,  and 
when  it  exists,  the  decree  binds  the  en- 
tire class  by  representation;  especially 
where  the  subject-matter  of  the  suit  is 
common  to  all. 

Hartford  L.  Ins.  Co.  v.  lbs,  237  U.  S. 
e62,  672,  59  L.  ed.  1165,  1169,  L.R.A. 
1916A,  765,  35  Sup.  Ct.  Rep.  692;  Su- 
preme Council,  R.  A.  v.  Qreen,  237  U.  S. 
531,  69  L.  ed.  1089,  L.R.A.1916A,  771,  35 
Sup.  Ct.  Rep.  724;  1  Foster,  Fed.  Pr. 
5th  ed.  i  114. 

Where  a  suit  is  brought  in  a  state 
court  against  a  fraternal  beneficiary  as- 
sociation by  some  of  its  members,  the  de- 
cree binds  all,  whether  personally  made 
parties  or  not.  Such  a  decree,  made  in  a 
elass  suit  which  involved  the  status  of  the 
fond  and  the  right  of  the  members  there- 
in, is  res  judicata  in  a  second  suit  on  a 
benefit  certificate,  even  though  the  two 
causes  of  action  are  different,  because  the 
right,  question,  or  fact  once  so  deter- 
mined, must,  as  between  the  same  parties 
or  their  privies,  be  taken  as  conclusively 
established,  so  long  as  the  judgment  in 
the  first  suit  remains  unmodified. 

Hartford  L.  Ins.  Co.  v.  lbs,  237  U.  S. 
662,  673,  59  L.  ed.  1165,  1170,  L.R.A. 
1916 A,  765,  35  Sup.  Ct.  Rep.  692 ;  South- 
em  P.  R.  Co.  V.  United  States,  168  U.  S. 
1,  48,  49,  42  L.  ed.  355,  376,  377, 18  Sup. 
Ct.  Rep.  18;  Forsyth  v.  Hammond,  166 
U.  S.  506,  618,  41  L.  ed.  1095,  1100, 
17  Sup.  Ct.  Rep.  665. 

In  assuming  jurisdiction  of  a  suit 
brought  by  members  of  a  class  claiming 
to  repreiBent  the  class  in  respect  to  an  in- 
divisible fund  of  a  fraternal  society,  or 
itii  internal  management  and  prudoitial 
affairs,  conunon  to  all  its  members,  the 
eourt  of  necessity  decides  that  the  parties 
bringing  the  suit  are  representatives  of 
the  entire  elass,  and  that  the  suit  is  prop- 
erly commenced  as  a  class  suit. 

Hartford  L.  Ins.  Co.  v.  lbs,  237  U.  S. 
662,  673,  59  L.  ed.  1165,  1170,  L.B.A. 
29ieA,  765,  35  Sup.  Ct.  Rep.  692. 
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Anything  that  can  be  done  in  a  state 
court  of  equity  by  citizens  of  the  statCi 
suing  therein,  can  likewise  be  accom- 
plished by  citizens  of  other  states  of  like 
rights,  suing  in  the  Federal  court 

WiUiams  v.  Crabb,  59  L.R.A.  425,  64 
C.  C.  A.  213,  117  Fed.  198;  Mississippi 
&  R.  River  Boom  Co.  v.  Patterson,  98  U. 
S.  403,  407,  25  L.  ed.  206,  208;  Payne 
V.  Hook,  7  WaU.  425,  19  L.  ed.  260. 

If  Balme  and  his  associates,  who 
brought  the  original  action  in  the  Federal 
court,  had,  instead,  commenced  the  cause 
in  the  state  court,  all  of  the  defendants 
to  the  ancillary  bill  who  were  residents 
of  Indiana  would  have  been  bound  by  the 
decree  by  representation,  without  having 
been  made  parties. 

Hartford  L.  Ins.  Co.  v.  lbs,  237  U.  S. 
662,  673,  69  L.  ed.  1165,  1170,  L.R.A. 
1916A,  765,  35  Sup.  Ct.  Rep.  692. 

Section  273,  Bums's  Revised  Statutes 
of  Indiana  1914,  provides  that  when  a 
complete  determination  of  a  controversy 
cannot  be  had  without  the  presence  of 
other  parties,  the  court  may  cause  them 
to  be  joined  as  proper  parties ;  but  it  has 
been  frequently  held  by  the  supreme 
court  of  Indiana  that  a  person  who  has 
an  interest  in  the  subject-matter  of  the 
suit  has  a  right  to  intervene  in  the  cause, 
and  the  settled  practice  in  Indiana  is  that 
such  persons  should  come  in  as  inter- 
vening petitioners,  and  not  as  coplain- 
tiffs. 

Cambria  Iron  Co.  v.  Union  Trust  Co. 
(Union  Trust  Co.  v.  Richmond  City  R. 
Co.)  154  Ind.  296,  48  L.R.A.  41,  55  N.  E. 
745,  56  N.  E.  665 ;  Bamer  v.  Bayless,  134 
Ind.  600,  33  N.  E.  907,  34  N.  E.  502; 
Larue  v.  American  Diesel  Engine  Co.  176 
Ind.  609,  96  N.  E.  772. 

The  situation  is  identical  in  both  the 
state  and  Federal  courts,  because  it  is 
well  settled  that,  after  jurisdiction  had 
attached  in  the  Federal  court,  residents 
of  Indiana  could  have  -inten^ened  and 
had  their  rights  passed  upon  without 
ousting  the  jurisdiction  of  the  Federal 
court. 

Belmont  Nail  Co.  v.  Columbia  Iron  A 
Steel  Co.  46  Fed.  336;  Stewart  v.  Dun- 
ham,  115  U.  S.  61,  29  L.  ed.  329,  5  Sup. 
Ct.  Rep.  1163 ;  Eraser  v.  Cole,  131  C.  C. 
A.  102,  214  Fed.  561;  Payne  v.  Hook,  7 
Wall.  425,  432,  19  L.  ed.  260,  262;  2 
Cvc.  p.  867,  note  99,  p.  870;  15  C.  J. 
1411. 

In  a  suit  by  creditors  in  the  nature  of 
a  creditors'  bill,  to  subjeet  the  property 
of  the  common  debtor  to  the  payment  of 
their  debts,  all  creditors  who  make  sea- 
sonable and  appropriate  application  will 
be  admitted. 

155  17.  8. 


1020. 


SUPREME  TRIBE  OF  BEN  HUR  v.  CAUBLB. 


367 


Doherty  v.  Holliday,  137  Ind.  282,  32 
N.  E.  315,  36  N.  E.  907;  KimbaU  v. 
Whitney,  15  Ind.  280 ;  Butler  v.  Jaffhiy, 
12  Ind.  504;  Newgass  v.  Atlantic  &  D. 
R.  Co.  72  Fed.  712;  Richmond  v.  Irons, 
121  U.  S.  27,  30  L.  ed.  864,  7  Sup.  Ct 
Rep.  788. 

A  Federal  court  can  enjoin  the  reliti- 
gation in  a  state  court  of  issues  decided 
by  it,  and  in  such  cases  diversity  of  citi- 
ssenship  is  not  essential.  The  bill  is  an- 
cillary in  character. 

Looney  v.  Eastern  Texas  R.  Co.  247 
U.  S.  214,  221,  62  L.  ed.  1084,  1087,  38 
Sup.  Ct.  Rep.  460;  Riverdale  Cotton 
Mills  v.  Alabama  &  G.  Mfg.  Co.  Ill  Fed. 
431,  198  U.  S.  188,  47  L.  ed.  1008,  25 
Sup.  Ct.  Rep.  629;  Prout  v.  Starr,  188 
U.  S.  537,  47  L.  ed.  584,  23  Sup.  Ct.  Rep. 
398,  110  Fed.  3;  Mercantile  Trust  &  D. 
Co.  ▼.  Roanoke  &  S.  R.  Co.  109  Fed.  3; 
Pell  V.  McCabe,  168  C.  C.  A.  18,  256 
Fed.  512;  St.  Louis-San  Francisco  R.  Co. 
V.  McElvain,  253  Fed.  129. 

Section  720  of  U.  S.  Rev.  Stat.,  Comp. 
Stat.  §  1242,  does  not  prevent  a  Federal 
court  from  granting  an  injunction  on  a 
supplementary  bill  ancillary  to  a  prior 
suit,  to  restrain  the  prosecution  of  ac- 
tions in  a  state  court  which  would  inter- 
fere with  a  decree  in  the  Federal  court. 

Looney  v.  Eastern  Texas  R.  Co.  247 
U.  S.  214,  221,  62  L.  ed.  1084,  1087,  38 
Sup.  Ct.  Rep.  460;  Bellamy  v.  St.  Louis, 
L  M.  &  S.  R.  Co.  136  C.  C.  A.  442,  220 
Fed.  876,  244  U.  S.  368,  61  L.  ed.  1200,  37 
Sup.  Ct.  Rep.  611;  Pell  v.  McCabe,  168 
C.  C.  A.  18,  256  Fed.  515;  Krippendorf 
V.  Hyde,  110  U.  S.  276,  28  L.  ed.  145, 
4  Sup.  Ct.  Rep.  27. 

Mr.  William  0.  Bachelder  submitted 
the  cause  for  appellees: 

The  injunction  bill  is  not  considered  an 
original  bill  between  the  same  parties  as 
at  law,  but,  if  different  parties  are  intro- 
duced and  different  interests  involved,  it 
is  to  that  extent  an  original  bill,  and  the 
jurisdiction  of  the  court  must  depend  up- 
on the  citizenship  of  the  parties. 

Dunn  v.  Clarke,  8  Pet  3,  8  L.  ed.  846 ; 
Williams  v.  Byrne,  Hempst.  472,  Fed. 
Cas.  No.  17,718. 

The  court  must  dismiss  the  case  at 
once  if  it  appears  at  any  time  during 
the  prognress  of  the  case  that  it  is  without 
jurisdiction. 

Turner  v.  Farmers'  Loan  A  T.  Co.  106 
U.  S.  555,  27  L.  ed.  274,  1  Sup.  Ct  Rep. 
519;  King  Iron  Bridge  &  Mfg.  X)o.  v. 
Otoe  County,  120  U.  S.  226,  30  L.  ed. 
824,  7  Sup.  Ct.  Rep.  552. 

If  parties  not  before  the  court  have 

ri^ta  so  eloaely  related  to  Uie  issues  be- 
•5  li.  ed. 


tween  parties  in  court  that  a  final  deci- 
sion cannot  be  made  between  them  with- 
out affecting  the  rights  of  those  not 
before  the  court,  the  court  may  not 
dispense  with  such  persons. 

Ez  parte  Equitoble  Trust  Co.  145  C. 
C.  A.  467,  231  Fed.  571;  Shields  v.  Bar- 
row, 17  How.  130,  15  L.  ed.  158;  Cam- 
eron ▼.  M'Roberts,  3  Wheat.  591,  4  L. 
ed.  467. 

Where  there  is  a  plain  and  adequate 
remedy  at  law^  an  equity  suit  will  not  lie. 

Shields  v.  Barrow,  17  How.  130,  15 
L.  ed.  158. 

A  judgment  is  not  an  absolute  bar  to 
another  suit  between  the  same  parties  on 
a  different  cause  of  action,  but  is  an  es- 
toppel only  of  those  questions  which  have 
been  adjudicated. 

Cromwell  v.  Sac  County,  94  U.  S.  351, 
24  L.  ed.  195;  Southern  P.  R.  Co.  v. 
United  States,  1G8  U.  S.  1,  42  L.  ed.  355, 
18  Sup.  Ct  Rep.  18. 

An  equitable  defense  to  a  civil  action  is 
now  as  available  as  a  legal  defense.  The 
question  now  is.  Ought  the  plaintiff  to  re- 
cover f  and  anything  which  shows  that  he 
ought  not  is  available  to  the  defendant, 
whether  it  was  formerly  of  equitable  or 
of  legal  cognizance. 

Holland  v.  Johnson,  51  Ind.  346;  Max- 
well V.  Campbell,  45  Ind.  363. 

When  there  are  two  or  more  plaintiffs 
and  two  or  more  joint  defendants,  each 
of  the  plaintiffs  must  be  capable  of  suing 
each  of  the  defendants  in  the  court  of 
the  United  States  in  order  to  support  the 
jurisdiction.         * 

Strawbridge  v.  Curtiss,  3  Cranch,  267, 
2  L.  ed.  435. 

Prior  to  Equity  Rule  39  the  United 
States  court  could  not  render  judgment 
in  a  suit  unless  there  was  diversity  of 
citizenship  as  to  all  indispensable  par- 
ties. 

Shields  v.  Barrow,  17  How.  130,  16  L. 
ed.  158 ;  Cameron  v.  M'Roberts,  3  Wheat. 
591,  4  L.  ed.  467. 

Mr.  Justice  Day  delivered  the  opin- 
ion of  the  court: 

This  case  is  here  upon  a  question  of 
jurisdiction.  Judicial  Code,  §  238.  Ap- 
pellant is  a  fraternal  benefit  association 
organized  under  the  laws  of  the  state  of 
Indiana.-  It  filed  a  bill  against  Aurelia 
J.  Cauble  and  others,  citizens  and  resi- 
dents of  Indiana,  to  enjoin  them  from 
prosecuting  in  the  state  courts  certain 
suits  which,  it  is  averred,  would  reliti- 
gate  questions  settled  by  a  decree  of  the 
United  States  district  court  for  Indi- 
ana; it  bein^  the  contention  that  all 
the  members  in  Class  A  in  the  Supreme 
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Tribe  of  Ben-Hur,  including  the  appel- 
lees, were  bound  and  concluded  by  the 
Federal  decree. 

The  bill  was  filed  upon  the  theory 
that  it  is  ancillary  in  character,  and 
justifies  a  decree  to  protect  the  rights 
[358]  adjudicated  in  the  original  pro- 
ceeding. A  motion  to  dismiss  for  want 
of  jurisdiction  was  sustained.  264  Fed. 
247. 

The  ancillary  bill  alleges  that  the 
questions  decided  in  the  original  suit 
determined : 

(1)  The  right  of  the  Supreme  Tribe  of 
Ben-Hur  to  create  a  new  class  of  benefit 
certificate  holders  known  as  Class  B. 
(The  membership  in  such  society  up  to 
July  1,  1908,  having  been  in  the  class 
thereafter  to  be  designated  as  Class  A). 
(2)  The  right  of  the  society  to  determine 
that  all  benefit  certificates  issued  after 
July  1,  1908,  should  be  Class  B  certifi- 
cates, and  that  no  Class  A  certificates 
should  be  issued  after  that  date,  and  no 
new  members  taken  into  Class  A,  from 
that  time.  (3)  The  right  of  the  Su- 
preme Tribe  of  Ben-Hur  to  require 
members  of  Class  B  to  pay  different 
rates  for  their  insurance  from  members 
of  Class  A.  (4)  The  right  of  the  Su- 
preme Tribe  of  Ben-Hur  to  require  that 
the  mortuary  funds  of  the  two  classes 
be  kept  separate  and  distinct,  and  that 
the  death  losses  occurring  therein  should 
be  paid  out  of  the  funds  of  each  class 
respectively.  (5)  The  right  of  the 
Supreme  Tribe  of  Ben-Hur  to  authorize 
members  of  Class  A  tS  transfer,  upon 
a  written  application  therefor,  to  Class 
B,  and  to  take  with  them  into  Class  B, 
their  interest  in  the  mortuary  and  other 
funds  of  the  society,  created  or  arising 
prior  to  July  1,  1908,  and  requiring  the 
Class  B  members  to  pay  a  monthly  pay- 
ment and  rate  in  excess  of  that  paid  by 
Class  A  members.  (6)  The  right  of  the 
Supreme  Tfibe  of  Ben-Hur  to  require 
members  remaining  in  Class  A,  and  not 
transferring  to  Class  B,  to  pay  a  suffi- 
cient number  of  monthly  payments,  or 
assessments,  to  meet  the  death  losses 
in  Class  A.  (7)  The  right  of  the  Su- 
preme Tribe  of  Ben-Hur  to  use  the  ex- 
pense fund  of  the  society  for  the  purpose 
of  creating  Class  B,  and  induce  Class 
A  members  to  transfer  to  Class  B,  and 
to  secure  new  members  in  Class  B.  (8) 
Whether  [359]  the  Supreme  Tribe  of 
Ben-Hur  had  used  the  expense  fund  in  a 
manner  justified  by  its  constitution  and 
by-laws  and  a  general  examination  of  ex- 
penditures which  had  been  made  by  that 
society,  out  of  its  expense  fund,  and  the 
purpose   for   which    these   expenditures 


had  been  made,  and  whether  any  of 
them  were  made  in  violation  of  the 
riglkts  of  Class  A  members.  (9)  The 
right  of  the  Supreme  Tribe  of  Ben-Hur 
to  use  its  expense  fund,  including  all 
questions  as  to  whether  payments  made 
out  of  it  were  equitable  and  just,  or 
inequitable,  wrongful,  and  unlawful; 
and  the  question  of  whether  the  main- 
tenance of  a  general  expense  fund,  and 
the  payments  of  the  entire  expenses  of 
the  society  therefrom,  was  fair,  just,  and 
legal.  (10)  Whether  the  Supreme  Tribe 
of  Ben-Hur  had  wrongfully,  or  unlaw* 
fully,  inaugurated  a  campaign  to  per- 
suade and  induce  the  members  of  the 
society  belonging  to  Class  A  to  give  up 
their  certificates  in  Class  A,  and  to  ap- 
ply for  and  procure  membership  and 
certificates  in  Class  B;  or  whether  the 
action  of  the  society,  and  its  officers,  in 
that  connection,  was  rightful,  just,  and 
equitable.  (11)  The  question  of  wheth- 
er the  rates  in  Class  A,  in  effect  prior, 
to  July  1,  1908,  were  adequate  or  in- 
adequate, or  whether  they  were  suffi- 
cient to  provide  for  the  current  death 
losses  in  Class  A,  and  the  expenses  of 
the  society;  or  whether  it  was  .neces- 
sary, in  order  to  prevent  the  insolvency 
of  the  Supreme  Tribe  of  Ben-Hur,  to 
create  a  new  class,  and  induce  the  mem- 
bers of  the  old  class,  in  so  far  as  it  was 
possible  to  induce  them,  to  transfer  to 
the  new  class,  and  the  right  of  the 
society  to  take  all  action  necessary  for 
this  purpose. 

Other  details  of  the  reorganization 
are  set  forth,  and  it  is  averred  that,  in 
the  original  suit,  it  was  finally  deter- 
mined and  adjudged  that  the  reorgani- 
zation adopted  by  the  Supreme  Tribe  of 
Ben-Hur  was  valid  and  binding  upon 
all  the  members  of  the  society,  including 
the  members  known  as  Class  A. 

[360]  The  ancillary  biU  alleges  that 
the  commencement  of  the  suit  in  the  state 
courts  of  Indiana  will  have  the  effeei 
to  relitigate  questions  conclusively  adju- 
dicated against  the  defendants  as  mem- 
bers of  Class  A  in  the  action  in  the 
United  States  district  court;  that  to 
permit  them  to  do  so  would  destroy  the 
effect  of  the  decree  rendered  in  that 
suit;  that  in  the  several  suits  eom- 
menced  in  the  state  courts  plaintiffs 
therein  challenged  the  rights  of  the  so- 
ciety to  create  Class  B;  and  that  the 
plan  of  reorganization  of  the  society  to 
create  Class  B,  and  the  questions  of  fact 
and  law  involved  in  the  causes  in  the 
state  court,  are  the  same  questions  and 
none  other  than  those  eonolusively  ad- 
judged and  determined  in  the  main  suit 
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The  distriet  judge  dismissed  the  suit 
for  want  of  jurisdiction  upon  the  fol- 
lowing certificate: 

*1  hereby  certify  that  I  dismissed  the 
ancillary  bill  of  complaint  in  the  above 
eause  of  the  Supreme  Tribe  of  Ben-Hur 
T.  Aurelia  J.  Cauble  et  al.,  solely  be- 
cause of  the  lack  of  jurisdiction  of  the 
United  States  district  court  for  the  dis- 
trict of  Indiana  to  entertain  said  ancil- 
lary bill  of  complaint. 

''I  dismissed  said  ancillary  bill  of 
complaint  upon  a  motion  filed  by  the 
defendants  thereto  and  also  upon  my 
own  motion. 

''The  jurisdictional  question  arose  as 
follows : 

"On  April  16,  1913,  George  Balme,  a 
citizen  of  the  state  of  Kentucky,  and 
five  hundred  and  twenty-three  other 
eomplainants  residing  in  fifteen  differ- 
ent states  of  the  Union  outside  of  the 
state  of  Indiana,  and  one  complainant 
residing  in  the  Dominion  of  Canada, 
filed  their  bill  of  complaint  in  the  Unit- 
ed States  district  court  for  the  district 
of  Indiana  against  the  Supreme  Tribe 
of  Ben-Hur,  a  fraternal  beneficiary  so- 
ciety organized  under  laws  of  the  state 
of  Indiana,  with  its  principal  office  at 
Crawfordsville,  in  said  state  and  dis- 
trict aforesaid,  and  its  officers,  all  citi- 
zens and  residents  of  the  state  of  In- 
diana, [361]  to  enjoin  what  was  claimed 
to  be  an  unlawful  use  of  trust  funds  of 
said  defendant.  Supreme  Tribe  of  Ben- 
Hur,  in  which  all  the  complainants  and 
other  members  of  Class  A  of  said  Su- 

greme  Tribe  of  Ben-Hur  had  a  common 
nt  indivisible  interest,  and  attacking  a 
plan  of  reorganization  adopted  by  the  su- 
preme legislative  body  of  the  Supreme 
Tribe  of  Ben-Hur  to  prevent  threatened 
insolvency  and  disruption  of  said  socie- 
ty; the  suit  was  a  class  suit  brought  and 
prosecuted  for  the  benefit  of  all  mem- 
bers of  Class  A  of  said  society,  of  whom 
there  were  more  than  seventy  thousand 
at  the  time  of  the  commencement  of  said 
suit,  to  wit,  April  16,  1913;  an  answer 
was  filed  by  the  defendants,  setting  up 
a  full  answer  to  the  facts  averred  in  the 
bill  of  complaint;  a  long  hearing  was 
had  before  the  master,  the  master  filed 
a  written  report,  and  in  this  report  it 
was  found  that  this  was  strictly  a  true 
class  suit,  presenting  questions  of  com- 
mon interest  to  all  the  members  of 
Class  A,  and  affecting  their  joint  inter- 
ests in  funds  and  in  internal  manage- 
ment of  the  society;  written  exceptions 
were  filed  thereto,  both  by  complainants 
and  defendants,  and  a  final  decree  was 

entered,  dismissing  complainants'  bill  of 
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complaint  for  want  of  equity,  which  said 
decree  has  never  been  appealed  from, 
modified,  or  vacated,  but  is  still  in  full 
force  and  effect.  No  Indiana  members 
of  the  society  intervened  or  were  made 
parties  to  the  suit  by  any  subsequent 
proceeding  prior  to  the  filing  of  said 
ancillary  bill  in  said  cause. 

^'In  1919  the  defendants  to  the  ancil- 
lary bill,  all  being  reiiidents  of  the  state 
of  Indiana,  and  all  having  been  members 
of  said  Class  A  of  said  Supreme  Tribe 
of  Ben-Hur,  or  being  beneficiaries  of 
persons  who  were  members  of  said  Class 
A  at  the  time  of  the  commencement, 
prosecution,  and  final  decree  in  said 
cause  of  Balme  and  Others  v.  Supreme 
Tribe  of  Ben-Hur  and  Others,  com- 
menced actions  in  the  circuit  court  of 
Montgomery  county,  [862]  Indiana,  and 
in  the  circuit  court  of  Marion  county,  In- 
diana, in  which  they  seek  to  relitigate 
questions  determined  in  favor  of  the  de- 
fendant, Supreme  Tribe  of  Ben-Hur,  in 
said  suit  brought  by  George  Balme  and 
others  in  the  United  States  district  court 
for  the  district  of  Indiana. 

^'The  ancillary  bill  of  complaint  filed 
herein  seeks  to  enjoin  the  maintenance 
and  prosecution  of  the  actions  com- 
menced by  said  several  defendants  to 
the  ancillary  bill  of  complaint  in  the 
state  courts  of  Indiana,  all  of  which 
actions  were  commenced  subsequent  to 
the  final  decree  in  said  cause  of  Balme 
and  Others  v.  The  Supreme  Tribe  of 
Ben-Hur,  which  final  decree  was  entered 
and  rendered  on  the  1st  day  of  July, 
1915. 

"That  a  copy  of  said  ancillary  bill, 
together  with  the  motion  of  the  defend- 
ants thereto  to  dismiss  the  same,  and 
the  order  of  dismissal,  are  contained  in 
the  judgment  roll  filed  herein,  to  which 
reference  is  made  for  a  more  particular 
description  thereof,  and  that  there  is 
attached  to  said  ancillary  bill  contained 
in  said  judgment  roll  a  full  copy  of  all 
the  pleadings  and  proceedings  had  in 
said  cause  of  Balme  et  al.  v.  The  Su- 
preme Tribe  of  Ben-Hur  et  al.,  together 
with  the  report  and  findings  of  the  mas- 
ter, and  the  judgment  and  decree  of 
the  court. 

^T,  dismissed  the  ancillary  bill  of  com- 
plaint on  the  ground  only  that  members 
of  Class  A  of  the  Supreme  Tribe  of 
Ben-Hur,  residing  in  the  state  of  In- 
diana, could  not  be  bound  by  represen- 
tation by  complainants  in  the  class  suit 
of  Balme  et  al.  v.  The  Supreme  Tribe  of 
Ben-Hur  et  al.,  as  the  presence  of  such 
Indiana  members  of  Class  A  as  plain- 
tiffs would  have  ousted  the  jurisdictiotv 
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of  the  eoQrt  in  the  main  snit,  snch  juris- 
diction being  based  only  on  diversity  of 
citizenship,  and  not  on  any  Federal 
question,  and  that  therefore  the  decree 
in  the  main  case  was  and  is  not  res 
judicata  as  to  Indiana  members  of  Class 
A  of  the  Supreme  Tribe  of  Ben-Hur. 

[868]  "The  only  question  which  arose 
on  the  dismissal  of  the  ancillary  bill  of 
complaint  was  the  question  of  jurisdic- 
tion, and  such  question  of  jurisdiction 
only,  as  above  stated,  is  hereby  certified 
to  the  Supreme  Court  of  the  United 
States  for  its  decision  thereon." 

From  this  statement  of  the  case  it  is 
apparent  that  two  points  are  involved 
in  determining  the  jurisdictional  ques- 
tion before  us:  First.  Was  the  orig- 
inal decree  binding  upon  citizens  of  In- 
diana who  were  in  the  class  for  whom 
the  suit  was  prosecuted,  but  not  other- 
wise parties  to  the  billT  Second.  Was 
the  present  suit  ancillary  in  character, 
and  such  as  to  justify  an  injunction  in 
the  Federal  court  to  restrain  the  pro- 
ceedings in  the  state  court  Y 

Class  suits  have  long  been  recognized 
in  Federal  jurisprudence.  In  the  lead- 
ing ease  of  Smith  v.  Swormstedt,  16 
How.  288,  303,  14  L.  ed.  942,  948,  of 
such  suits  this  court  said: 

''Where  the  parties  interested  in  the 
suit  ere  numerous,  their  rights  and  lia- 
bilities are  so  subject  to  change  and 
fluctuation  by  death  or  otherwise,  that 
it  would  not  be  possible,  without  very 
great  inconvenience,  to  make  all  of  them 
parties,  and  would  oftentimes  prevent 
the  prosecution  of  the  suit  to  a  hearing. 
For  convenience^  therefore,  and  to  pre- 
vent a  failure  of  justice,  a  court  of 
equity  permits  a  portion  of  the  parties 
in  interest  to  represent  the  entire  body, 
and  the  decree  binds  all  of  them  the 
same  as  if  all  were  before  the  court. 
The  legal  and  equitable  ri^ts  and  liabil- 
ities of  all  being  before  the  court  by 
representation,  and  especially  where  the 
subject-matter  of  the  suit  is  common  to 
all,  there  can  be  very  little  danger  but 
that  the  interest  of  all  will  be  properly 
protected  and  maintained." 

The  subject  is  provided  for  by  Rule  38 
of  the  Equity  Rules  of  this  court,  pro- 
mulgated in  1912,  which  reads:  "Wlien 
the  question  is  one  of  common  or  general 
interest  to  many  persons  constituting  a 
class  so  numerous  as  to  make  it  imprac- 
ticable to  bring  them  all  before  the 
court,  [864]  one  or  more  may  sue  or  de- 
fend for  the  whole."  [226  U.  S.  659,  57 
L.  ed.  1643,  33  Sup.  Ct.  Rep.  xxii.]  As 
the  rule  formerly  read,  it  contained  the 
following  provision:  ''But  in  such  cases 
itfttf  decree  shall  be  without  prejudice  to 
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the  rights  and  claims  of  the  absent  par- 
ties." 

The  district  court  held  that  this 
change  in  the  rule  could  not  affect  the 
jurisdictional  authority  of  the  court, 
and  added,  that,  in  its  view,  Rule  39  was 
the  applicable  one.    Rule  39  provides: 

"In  all  cases  where  it  shall  appear  to 
the  court  that  persons  who  might  oth^ 
wise  be  deemed  proper  parties  to  the 
suit  cannot  be  made  parties  by  reason  of 
their  being  out  of  the  jurisdiction  of 
the  court,  or  incapable  otherwise  of  be- 
ing made  parties,  or  because  their 
joinder  would  oust  the  jurisdiction  of 
the  court  as  to  the  parties  before  the 
court,  the  court  may,  in  its  discretion, 
proceed  in  the  cause  without  making 
such  persons  parties;  and  in  such  cases 
the  decree  shall  be  without  prejudice  to 
the  rights  of  the  absent  parties." 

Under  the  latter  rule  the  district 
court  held  that  the  Indiana  citizens 
were  out  of  the  jurisdiction  of  the  Fed- 
eral court  in  the  original  suit,  and  that 
their  joinder  would  have  ousted  the  ju- 
risdiction of  the  court,  although  that 
fact  would  not  prevent  the  court  from 
proceeding  in  the  case  to  a  decree  with- 
out prejudice  to  their  rights.  "In  other 
words,"  said  the  judge,  "although  the 
original  bill  was  a  class  suit,  the  class 
did  not  include  Indiana  citizens." 

That  the  persons  in  Class  A  of  the  so- 
ciety were  so  numerous  that  it  would 
have  been  impossible  to  bring  them  all 
before  the  court  is  apparent  from  a 
statement  of  the  case.  They  numbered 
many  thousands  of  persons,  and  resided 
in  many  different  states  of  the  Union. 
There  was  the  requisite  diversity  of  cit- 
izenship to  justify  the  bringing  of  a  class 
suit  in  the  United  States  district  court 
for  the  district  of  Indiana.  The  court, 
therefore,  properly  acquired  jurisdiction 
of  the  suit^  and  was  authorized  to  pro- 
ceed to  a  final  decree. 

The  district  court  held  that,  in  its 
view,  jpinder  of  Indiana  [865]  citiseni 
would  have  defeated  jurisdiction  in  the 
Federal  court,  which  conclusion  was  nec- 
essarily decisive  of  the  case. 

In  Stewart  v.  Dunham,  115  U.  S.  61, 
29  L.  ed.  329,  5  Sup.  Ct.  Rep.  1163,  a 
creditors'  bill  was  filed  in  equity  to  set 
aside  a  conveyance  of  a  stock  of  mer- 
chandise. The  suit  was  removed  from 
the  state  court  to  the  circuit  court  of 
the  United  States,  on  the  ground  of 
diversity  of  citizenship.  After  tht 
cause  was  removed  coclaimants,  citizens 
of  the  same  state  as  were  the  defend- 
ants, were  admitted  into  the  suit.  This, 
it  was  contendedi  prevented  the  court 
from  proceeding  to  a  decree,  at  it  was 
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without  jnriadiotioiiy  beeanse  th«  eontro- 
veny  beeame  one  not  wholly  between 
eitisene  of  different  states.  Of  this 
eontention  this  oonrt  said  (p.  64) : 

^Thisy  of  eouise,  could  have  furnished 
no  objection  to  the  removal  of  the  cause 
from  the  state  court,  because  at  the 
time  these  f^arties  had  not  been  admit- 
ted to  the  cause;  and  their  introduction 
afterwards  as  cocomplainants  did  not 
oust  the  jurisdiction  of  the  court, 
already  lawfully  acquired,  as  between 
the  original  parties.  The  right  of  the 
court  to  proceed  to  decree  between  the 
appellants  and  the  new  parties  did  not 
depend  upon  difference  of  citizenship; 
because,  the  bill  having  been  filed  by  the 
original  complainants  on  behalf  of  them- 
selves and  all  other  creditors  choosing 
to  come  in  and  share  the  expenses  of  the 
litigation,  the  court,  in  exercising  juris- 
diction between  the  parties,  could  inci- 
dentally decree  in  favor  of  all  other 
creditors  coming  in  under  the  bill. 
Such  a  proceeding  would  be  ancillary  to 
the  jurisdiction  acquired  between  the 
original  parties,  and  it  would  be  merely 
a  matter  of  form  whether  the  new  par- 
ties should  come  in  as  cocomplainants, 
or  before  a  master,  under  a  decree  or- 
dering a  reference  to  nrove  the  claims 
of  all  persons  entitled  to  the  benefit  of 
the  decree.  If  the  latter  course  had 
been  adopted,  no  question  of  jurisdic- 
tion could  have  arisen.  The  adoption  of 
the  alternative  is,  in  substance,  the 
same  thing.'' 

This  principle  controls  this  case.  The 
original  suit  was  [966]  a  class  suit, 
brought  by  a  large  number  of  the  class, 
as  representatives  of  all  its  membership. 

The  change  in  Rule  38  by  the  omis- 
sion of  the  qualifying  clause  is  signifi- 
cant. It  is  true  that  jurisdiction,  not 
warranted  by  the  Constitution  and  laws 
of  the  United  States,  cannot  be  con- 
ferred by  a  rule  of  court,  but  class  suits 
were  known  before  the  adoption  of  our 
judicial  system,  and  were  in  use  in  Eng- 
lish chancery.  1  Street,  Fed.  £q.  Pr.  § 
549. 

The  district  courts  of  the  United 
States  are  courts  of  equity  jurisdiction, 
with  equity  powers  as  broad  as  those  of 
state  courts.  That  a  class  suit  of  this 
nature  might  have  been  maintained  in  a 
state  court,  and  would  have  been  bind- 
ing on  all  of  the  class,  we  can  have  no 
doubt.  Hartford  L.  Ins.  Co.  v.  lbs,  237 
U.  S.  662,  672,  59  L.  ed.  1165,  1169, 
L.R.A.1916A,  765,  35  Sup.  Ct.  Rep.  692; 
Supreme  Council,  R.  A.  v.  Green,  237 
U.  S.  531,  59  L.  ed.  1089,  L.R.A.1916A, 
771,  36  Sup.  Ct.  Rep.  724. 

Owing  to  the  number  of  interested 
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parties,  and  the  impossibility  of  bring- 
ing them  all  before  the  court,  the  orig- 
inal suit  was  peculiarly  one  which  could 
only  be  prosecuted  by  a  part  of  those 
interested  suing  for  all  in  a  representa- 
tive suit.  Diversity  of  citicendiip  gave 
the  district  court  jurisdiction.  Indiana 
citizens  were  of  the  class  represented, 
their  rights  were  duly  represented  by 
those  before  the  court.  The  interven- 
tion of  the  Indiana  citizens  in  the  siiit 
would  not  have  defeated  the  jurisdiction 
already  acquired.  Stewart  v.  Dunham, 
supra.  Being  thus  represented,  we 
thmk  it  must  necessarily  follow  that 
their  rights  were  concluded  by  the  orig- 
inal decree. 

Rule  38,  as  amended,  was  intended  to 
apply  to  just  such  cases.  Rule  39  does 
not  apply  to  a  subject  already  specifical- 
ly covered  in  Rule  38.  Of  course,  mere 
considerations  of  inconvenience  cannot 
confer  jurisdiction,  but  it  is  to  be  noted 
that  if  the  Indiana  citizens  are  not  con- 
cluded by  the  decree,  and  all  others  in 
the  class  are,  this  unfortunate  situation 
may  result  in  the  determination  of  the 
rights  of  most  of  the  class  by  a  decree 
rendered  upon  a  theory  which  [d67] 
may  be  repudiated  in  another  forum  as  to 
a  part  of  the  same  class. 

If  the  Federal  courts  are  to  have  the 
jurisdiction  in  class  suits  to  which  they 
are  obviously  entitled,  the  decree,  when 
rendered,  must  bind  all  of  the  class 
properly  represented.  The  parties  and 
the  subject-matter  are  within  the  court's 
jurisdiction.  It  is  impossible  to  name 
all  of  the  class  as  parties,  where,  as 
here,  its  membership  is  too  numerous  to 
bring  into  court.  The  subject-matter 
included  the  control  and  disposition  of 
the  funds  of  a  beneficial  organization, 
and  was  properly  cognizable  in  a  court 
of  equity.  The  parties  bringing  the  suit 
truly  represented  the  interested  class. 
If  the  decree  is  to  be  effective,  and  con- 
flicting judgments  are  to  be  avoided,  all 
of  the  class  must  be  concluded  by  the 
decree. 

As  to  the  other  question  herein  in- 
volved, holding,  as  we  do,  that  the  mem- 
bership of  Class  A  were  concluded  by 
the  decree  of  the  district  court,  an  an- 
cillary bill  may  be  prosecuted  from  the 
same  court  to  protect  the  rights  secured 
to  all  in  the  class  by  the  decree  ren- 
dered. Looney  v.  East  Texas  R.  Co.  247 
U.  S.  214,  62  L.  ed.  1084,  38  Sup.  Ct. 
Rep.  460,  and  cases  cited. 

It  follows  that  the  decree  of  the  Dis- 
trict Court,  dismissing  the  ancillary  bill 
for  want  of  jurisdictionii  must  be  re- 
versed. 
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JOiiN    BARTON    PAYNEi,    Secretary    of 
the  Interior,  et  al.,  Appts., 

V. 

STATE    OF    NEW    MEXICO. 

(See  S.  C.  Reporter's  ed.  367-373.) 

Public  lands  —  rights  of  claimant  — 
relation. 

1.  A  claimant  to  public  land  who  has 
done  all  that  is  required  under  the  law  to 
perfect  his  claim  acquires  rights  against  the 
government,  and  his  right  to  a  legal  title 
is  to  be  determined  as  of  that  time,  on  the 
theory  that,  by  virtue  of  his  compliance 
with  the  requirements,  he  has  an  equitable 
title  to  the  land,  and  that  the  government 
holds  it  in  trust  for  him. 

[For  other  cases,  see  Public  Lands,  I.  f,  1,  In 
DlRest  Sap.  Ct.  1908.] 

Pablic  lands  —  school   lands  —  lien- 
land  selections. 

2.  A  state  having  accepted  the  proposal 
bv  Congress  that,  if  any  designated  sec- 
tions of  public  land  passing  under  the 
school-land  grant  to  the  state  should  be 
included  within  a  public  reservation,  the 
state  might  waive  its  right  to  them  and 
select  instead  other  land  of  equal  acreage, 
under  the  direction  and  subject  to  the  ap- 
proval of  the  Secretary  of  the  Interior, 
and  having  complied  with  the  terms  of 
such  proposal,  acquired  a  vested  right  in 
the  selected  lieu  land  which  the  officers  of 
the  Land  Department  could  not  lawfully 
cancel  or  disregard  merely  because  the 
base  tract — the  one  to  which  the  right  was 
waived — had,  subsequent  to  such  selection, 
been  eliminated  from  the  reservation  by  a 
change   in  its  boundaries. 

[For  other  cases,  8<^e  Public  Lands,  I.  c,  3,  In 
Digest  Sup.  Ct.  1908.] 

[No.  128.] 

Argued  October  6,  1020.     Decided  March, 

7,  1021. 

APPEAL  from  the  Court  of  Appeals 
of  the  District  of  Columbia  to  re- 
view a  decree  which  afl&rmed  a  decree 
of  the  Supreme  Court  of  the  District  in 
favor  of  plaintiff  in  a  suit  by  the  state 
of  New  Mexico  to  enjoin  the  Secretary 
of  the  Interior  and  the  Commissioner  of 
the  General  Land  Oilice  from  canceling 
or  annulling  a  lieu-land  selection.  Af- 
firmed. 

See  same  case  below,  49  App.  D.  C. 
80,  258  Fed.  980. 

The  facts  are  stated  in  the  opinion. 

Assistant  Attorney  General  Nebeker 
argued  the  cause,  and,  with  Special  As- 

^I^ave  granted  May  17,  1020,  to  sub- 
stitute as  one  of  the  appellants  John  Bar- 
ton Payne,  present  Secretary  of  the  In- 
terior, in  the  place  of  Franklin  K.  Lane, 
former  Secretary  thereof,  on  motion  of 
Solicitor  General  King  for  the  appellants. 
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sistant  to  the  Attorney  General  Under- 
wood, filed  a  brief  for  appellants : 

Until  approval,  no  title,  legal  or  equi- 
table, vests  in  the  state  under  a  lieu  or 
exchange  selection  application. 

State  V.  Hyde,  88  Or.  1,  169  Pac.  757, 
171  Pac.  682,  Ann.  Cas.  1918E,  688; 
Sioux  City  &  St.  P.  R.  Co.  V.  Chicago, 
M.  &  St.  P.  R.  Co.  117  U.  S.  406,  408, 
29  L.  ed.  928,  929,  6  Sup.  Ct.  Rep.  790; 
Northern  P.  R.  Co.  v.  McComas,  250  U. 
S.  387,  391,  392,  63  L.  ed.  1049,  1052, 
1053,  39  Sup.  Ct.  Rep.  546 ;  Buena  YisU 
Land  &  Development  Co.  v.  Honolulu  Oil 
Co.  166  Cal.  71,  134  Pac.  1154;  Roberto 
V.  Gebhart,  104  Cal.  67,  37  Pac.  782; 
Baker  v.  Jamison,  54  Minn.  17,  55  N.  W. 
749;  Wisconsin  C.  R.  Co.  v.  Price  Coun- 
ty, 133  U.  S.  496,  511,  512,  33  L.  ed. 
687,  694,  695,  10  Sup.  Ct.  Rep.  341. 

We  recognize  the  well-established  rule 
that  a  claimant  to  public  land  who  has 
done  all  that  is  required  under  the  law  to 
perfect  his  claim  acquires  rights  agaitist 
the  government,  and  that  his  right  to 
a  legal  title  is  to  be  determined  as  of  that 
time.  But  that  rule  is  based  upon  the 
theory  that,  by  virtue  of  his  complianee 
with  the  requirements,  he  has  an  equita* 
ble  title  to  the  land;  that  in  equity  it  is 
his,  and  the  government  holds  it  in  trust 
for  him. 

Wirth  V.  Branson,  98  U.  S.  118,  121, 
25  L.  ed.  86,  87;  Cornelius  v.  Kessel, 
128  U.  S.  456,  459,  32  L.  ed.  482,  483,  9 
Sup.  Ct.  Rep.  122;  Benson  Min.  &  Smelt- 
ing Co.  v.  Alta  Min.  &  Smelting  Co.  145 
U.  S.  428,  432-434,  36  L.  ed.  762,  764, 
765,  12  Sup.  Ct.  Rep.  877,  17  Mor.  Min. 
Rep.  488. 

Mere  delivery  is  not  sufficient  to  dam 
title  under  a  deed  of  conveyance;  there 
must  be  an  acceptance  by  the  grantee. 

Roughton  V.  Knight,  219  U.  S.  537, 
547,  55  L.  ed.  326,  327,  31  Sup.  Ct.  Rep. 
297;  Koehler  v.  Hughes,  148  N.  Y.  61i 
42  N.  E.  1051;  Meigs  v.  Dexter,  172 
Mass.  218,  52  N.  E.  75;  Moore  v.  Flynn, 
135  lU.  79,  25  N.  E.  844;  Bremmerman 
V.  Jennings,  101  Ind.  256. 

The  United  States  is  a  necessary  party 
to  this  suit,  since  the  effect  of  the  decree 
below  is  to  devest  it  of  title  to  the  land 
in  controversy. 

Louisiana  v.  Garfield,  211  U.  S.  70,  6S 
L.  ed.  92,  29  Sup.  Ct.  Rep.  31;  New 
Mexico  V.  Lane,  243  U.  S.  52,  61  L.  ed. 
588,  37  Sup.  Ct.  Rep.  348. 

Mr.  Patrick  H.  Loughran  argued  the 
cause  and  filed  a  brief  for  appellee: 

This  proceeding  is  not  a  suit  againit 
the  United  States. 

Stanley  v.  Schwalby,  147  IT.  8.  508^ 
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518,  37  L.  ed.  259,  263,  13  Sup.  Ct.  Rep.  pey,  142  U.  S.  248,  35  L.  ed.  1001,  12 

418;  Cornelius  v.  Kessel,  128  U.  S.  456,  Sap.  Ct.  Rep.  158;   Cnrtner  v.  United 

461,  32  L.  ed.  482,  483,  9  Sup.  Ct.  Rep.  States,  149  U.   S.  675,  37  L.  ed.  894, 

122;  Garfield  v.  United  States,  211  U.  S.  13    Sup.    Ct.    Rep.    985,    1041;    United 

249,  53  L.  ed.  168,  29  Sup.  Ct.  Rep.  62;  States  v.  Loughrey,  172  U.  S.  210,  43  L. 

Board  of  Liquidation  v.  MoComb,  92  U.  ed.  421,  19  Sup.  Ct.  R^p.  153;  United 

8.  531,  541,  23  L.  ed.  623,  628;  Noble  States  v.  Williams,  30  Fed.  313;  Doll  v. 

V.  Union  River  Logging  R.  Co.  147  U.  S.  Meador,  16  Cal.  295;  Bludworth  v.  Lake, 

165,  37  L.  ed.  123,  13  Sup.  Ct.  Rep.  271 ;  33  Cal.  261 ;  State  v.  Tanner,  73  Nev. 

BaUinger  v.  United  States,  216  U.  S.  240,  104,  102  N.  W.  237;  32  Cyc.  869;  Re 

249,  54  L.  ed.  464,  468,  30  Sup.  a.  R^p.  California,  3  Land  Dec.  329 ;  Re  Cali- 

338.  fomia,  7  Land  Dec.  272;  Gregg  v.  Colo- 

The  school  grant  attaches  to  the  sec-  rado,  15  Land  Dee.  151,  154;  Gates  v. 

tions  specified  upon  identification  thereof  Robertson,  30  Land  Deo.  83. 

l^   survey,   and   to   the   indemnity   and  A  perfected  lien  selection  by  a  state 

lien  lands  upon  identification  thereof  by  under  its  school   grant   has  more   than 

selection.  all  the  attributes  of  a  final  entry;  it  is 

Ryan  v.  Central  P.  R.  Co.  99  U.  S.  the    state's    muniment    of    title    to    the 

382,  386,  25  L.  ed.  305;  United  States  v.  selected  land,  and  the  muniment  of  title 

Southern  P.  R.  Co.  223  U.  S.  565,  570,  of  the  United  States  to  the  base  land. 

56  L.  ed.  553,  555,  32  Sup.  Ct.  Rep.  326;  McKinney  v.  Carson,  35  Utah,  180,  99 
Weyerhaeuser  v.  Hoyt,  210  U.  S.  380,  Pac.  660;  Wright  v.  Rosebcrry,  121  U.  S. 
387,  388,  55  L.  ed.  258,  261,  262,  31  Sup.  488,  520,  521,  30  L.  ed.  1039,  1048,  1049, 
Ct  Rep.  300;  Daniels  v.  Wagner,  237  7  gup.  Ct.  Rep.  985;  Southern  Develop- 
U.  S.  547,  557,  558,  560,  561,  59  L,  ed.  ment  Co.  v.  Enderson,  200  Fed.  277; 
1102,  1106,  1107,  L.R.A.1916A,  1116,  35  McCreery  v.  Haskell,  119  U.  S.  327,  331, 
Sup.  Ct.  Rep.  740,  Ann.  Cas.  1917A,  40;  30  l.  ed.  408,  409,  7  Sup.  Ct.  Rep.  176; 
Northern  P.  R.  Co.  v.  Musser-Sauntry  Weyerhaeuser  v.  Hoyt,  219  U.  S.  380, 
Land  Logging  &  Mfg.  Co.  168  U.  S.  604,  ggg,  55  L.  ed.  258,  261,  31  Sup.  Ct.  Rep. 
611, 42  L.  ed.  596, 599,  18  Sup.  Ct.  Rep.  300                        >        »            1 

205;  Whittington  v.  MiRsissippi,  30  Land  li  jg  contrary  to  the  meaning  of  the 

Po^'At'  ^^\"^  V    Nicholson,  9  How.  ^^^ds,  "under  the  direction  and  subject 

XT'tt^^o    ^\nj}  Beecher  V  Wetherby,  ^^  ^he  approval  of  the  Secretary  of  the 

S  F'  1'  1.^.  '  ^  ^'  ^'  ^^'n^^\^^^  Interior,"  for  that  officer  to  exercise  his 

Water  &  Mm.  Co.  v    Biigbee,  96  U.  S.  discretion,  as  distinguished  from  his  judg- 

167,  24  L.  ed.  621,  13  Mor.  Ahn.  Rep.  ^^^^^    ^^^y^  ^^^  ^^^  t^  selections. 

211;    Ivanhoe    Mm     Co.    v.    Keystone  Q^oeck  v.  Southern  P.  R.  Co.  42  C.  C. 

ConsoL  Mm.  Co.  102  U.  S.  172,  26  L.  ^   ^^^  jQg  Fed.  34;  Williams  v.  United 

f'J^'^^  1,  "Si  ^!?-  rSl^G?^^'  ^'^'  States,  138  U.  S.  514,  34  L.  ed.  1026,  11 

bard  V.  Slack,  84  led.  574;  Sherman  v.  ^^^^^    ^       457;  Johanson  v.  Wash- 

Buick,    4a    Cal.    669;    Saunders    v.    La  .^^       ^^^  ^  g  ^^9  ^g3  ^^  47  l.  ed. 

Punsima  Gold  Mm.   Co.   12o  Cal.   159,  ^^^q    i^in   inn    oq  Q«r>   Pf   P/.«   fto*;. 

57  Pac.  656,  20  Mor.  Min.  Rep.  93;  Rice  ^f  ^^  ^  •«  i^^ir '  ^  pff  Pn  .^f^r.' 
V  Califomik  24  Land  Dec  14  •  Leaven-  ^t.  Louis  Smelting  &  Ref .  Co.  v.  Kemp, 
;oS?,  n\  Co^^  Unified'  Stl^:^2  104  US  640,  26  L.  ed.  876  11  Mor.  Min. 
U.  S.  733,  740,  23  L.  ed.  634,  637;  Han-  ^^P;  ^^?i.^^T^^|^.^°^^2  ?^\"I  ^.^.^^^f 
nibal  &  St.  J.  R.  Co.  v.  Smith,  9  WaU.  g-  ^ V  i>  %}  'nLv  t-^' 
95,  99,  19  L.  ed.  599,  601;  Irvin  v.  San  Sup.  Ct  Rep  271;  Catholic  Bishop  v. 
pAncisco  Sav.  Union,  136  U.  S.  579,  34  ^^^^^^^  ^^  ^'^'  ^^f'  ^9  L.  ed.  936,  15 
L.  ed.  540,  10  Sup.  Ct.  Rep.  1064;  Tubbs  ?up.  Ct.  Rep.  779;  Brown  v  Hitchcock, 
V.  Wilhoit,  133  U   S.  134,  146,  34  L.  ed.  173  US.  478,  43  L.  ed    .74,  19  Sup   Ct. 

887,    891,   11    Sup.    Ct.    Rep.    279;    Re  ^^^' ^^V  ^t^'l^V' on'^o '''  ^^^.^^  ^' 

Louisiana,  5  Land  Dec.  517;    Southern  488,  44  L.  ed.  1161,  20  Sup.  Ct.  Rep. 

P.  R.  Co.  v.  Bell,  183  U.  S.  687,  46  L.  2?6;    Cosmos   Exploration   Co.   v.   Gray 

ed.  389,  22  Sup.  Ct.  Rep.  232;  Ruther-  Eagle  Oil  Co.  190  U.  S.  309,  47  L.  ed. 

ford  V.   Greene,  2  Wheat.  196,   204,  4  1070,  23  Sup.  Ct.  Rep   692,  24  Sup.  Ct. 

L.   ed.  218,  220;  Lessieur  v.  Price,  12  Kep.  860;  Kmg  v.  McAndrews,  50  C.  A. 

How.    76,   13   L.    ed.   900;    Fremont   v.  A.  29,  111  Fed.  863;  United  States  ex 

United  States,  17  How.  559;  15  L.  ed.  rel.  Riverside  Oil  Co.  v.  Hitchcock,  190 

246;  Doe  ex  dem.  Dickins  v.  Mahana,  21  U.  S.  325,  47  L.  ed.  1078,  23  Sup.  Ct. 

How.   282,   16  L.   ed.   160;    Hedrick   v.  Rep.  698;  Knight  v.  United  Land  Asso. 

Hughes,   15   Wall.   129,   21    L.   ed.   54;  142  U.  S.  177,  178,  181,  35  L.  ed.  979- 

Best  V.  Polk  (Best  V.  Doe)  18  Wall.  118.  981,   12   Sup.    Ct.   Rep.   258;    Howe   v. 

21  L.  ed.  808;  Deseret  Salt  Co.  v.  Tar-  Parker,  111  C.  C.  A.  466,  190  Fed.  757; 
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Leonard  v.  Lennox,  104  C.  C.  A.  296,  181 
Fed.  766;  United  States  v.  George,  228 
U.  S.  21,  57  L.  ed.  715,  33  Sup.  Ct.  Rep. 
412. 

Acts  of  the  President  under  legislation 
relating  exclusively  to  the  administration 
of  national  forests  do  not  impair  the 
rights  of  a  state  under  legislation  grant- 
ing public  lands  for  school  purposes. 

Sinking  Fund  Cases,  99  U.  S.  700, 
718,  719,  25  L.  ed.  496,  501;  United 
States  V.  Chandler-Dunbar  Water  Power 
Co.  81  C.  C.  A.  221,  152  Fed.  41.  . 

The  Land  Department's  ruling  that  the 
state  substitute  other  and  different  base 
land  or  suffer  rejection  of  its  perfected 
selection  was  an  affront  to  the  dignity  of 
the  state,  and  an  invasion  of  its  rights 
under  its  grant. 

Re  McDonald,  30  Land  Dec  125;  Re 
Coffin,  31  Land  Dec.  175;  Re  California, 
7  Land  Dec.  270 ;  Re  Talbot,  8  Land  Dee. 
495;  State  v.  Thomas,  35  Land  Dec.  173. 

It  would  be  to  penalize  the  states  for 
delays  in  the  transaction  of  public  busi- 
ness by  the  Land  Department  to  hold 
that  the  elimination  from  the  forest  de- 
feated the  selection. 

Benson  Min.  &  Smelting  Co.  v.  Alta 
Min.  &  Smelting  Co.  145  U.  S.  428,  431, 
432,  36  L.  ed.  762,  764,  12  Sup.  Ct.  Rep. 
877,  17  Mor.  Min.  Rep.  488. 

Mr.  Justice  Van  Devanter  delivered 
the  opinion  of  the  court: 

This  is  a  suit  by  the  state  of  New 
Mexico  to  enjoin  the  Secretary  of  the 
Interior  and  the  Commissioner  of  the 
General  Land  Office  from  canceling  or 
annulling  a  lieu-land  selection  of  that 
state,  under  a  mistaken  conception  of 
their  power  and  duty.  A  hearing  on  the 
bill  and  answer  resulted  in  a  decree  for 
the  state,  which  the  court  of  appeals 
affirmed  (258  Fed.  980),  and  the  defend- 
ants appealed  to  this  court. 

[d09]  There  was  no  controversy  or 
difference  in  the  Land  Department  about 
any  question  of  fact,  but  only  in  respect 
of  the  time  as  of  which  the  officers  were 
authorised  and  required  to  determine 
the  validity  of  the  selection. 

Congfress  granted  to  New  Mexico  for 
the  support  of  common  schools  desig- 
nated sections  of  land  in  each  township, 
subject  to  specified  exceptions,  with 
a  provision  enabling  and  entitling 
the  state  to  select  other  lands  in 
lieu  of  those  excepted,  and  with  a 
further  provision  whereby,  in  the  event 
any  of  the  designated  sections,  after 
passing  under  the  grant,  should  be  in- 
eluded  within  a  publie  reservation,  the 

state  was  to  be  entitled  to  waive  its 
esM 


right  to  them  and  select  instead  other 
land  of  equal  acreage.  See  California 
v.  Deseret  Water,  Oil,  &  Irrig.  Co.  24S 
U.  S.  415,  61  L.  ed.  821,  37  Sup.  Ct 
Rep.  394.  All  lieu  lands  were  to  be 
selected  ^'under  the  direction  and  sub- 
ject to  the  approval  of  the  Secretary  of 
the  Interior."  Acts  of  June  21,  1893, 
chap.  489,  §§  1,  8,  30  Stat,  at  L.  484; 
March  16,  1908,  chap.  {:8,  35  Stat,  at  L. 
44,  Comp.  Stat.  §  4868,  8  Fed.  Stat. 
Anno.  2d  ed.  p.  784;  June  20,  1910, 
chap.  310,.  §§  6,  10-12,  36  Stat,  at  L. 
557;  February  28,  1891,  chap.  384,  26 
Stat,  at  L.  796,  Comp.  Stat.  §§  4860, 
4861,  8  Fed.  Stat.  Anno.  2d  ed.  pp.  705, 
768,  amending  §§  2275,  2276,  Rev.  Stat, 
Some  of  the  tracts  in  place  after  pass- 
ing under  the  grant  were  included  with- 
in a  public  reservation  called  the  Alamo 
National  Forest.  Afterwards,  on  March 
9,  1915,  the  state  filed  in  the  lo- 
cal land  office  a  selection  list  waiving 
its  right  to  one  of  these  tracts,  and 
selecting  in  its  stead  other  land  of  like 
area  lawfully  subject  to  selection.  The 
list  conformed  to  the  directions  given  by 
the  Secretary  of  the  Interior,  and  was 
accompanied  by  the  requisite  proofs  and 
the  proper  fees.  Notice  of  the  selec- 
tion was  duly  posted  and  published, 
proof  of  publication  was  submitted,  and 
the  publisher's  charge  was  paid.  In 
other  words,  the  waiver  and  selection 
were .  regularly  presented  and  all  was 
done  by  the  state  that  needed  to  be 
done  by  it  to  perfect  the  selection.  The 
notice  did  not  bring  forth  any  protest 
or  objection,  and  in  due  course  the  local 
land  officers  forwarded  the  list  and  sup- 
porting  proofs  and  papers  to  the  (Gen- 
eral [370]  Land  Office  with  a  certificate 
stating  that  there  was  no  adverse  fili] 
entry,  or  claim  to  the  land  selecU 
and  that  the  list  had  been  accepted  an< 
approved  by  them.  The  list  remained 
pending  in  that  office  until  May  16^ 
1916,  when  the  Conunissioner  directed 
that  the  selection  be  canceled  solely  on 
the  ground  that  in  the  meantime,  on 
April  3,  1916,  the  base  tract — the  one 
the  right  to  which  was  waived — had 
been  eliminated  from  the  reservation  by 
a  change  in  its  boundaries.  The  statt 
appealed  to  the  Secretary  of  the  In- 
terior, and  he  affirmed  the  Commission- 
er's action.  Both  officers  proceeded  od 
the  theory  that  the  validity  of  the  selee- 
tion  was  to  be  tested  by  the  conditions 
existing  when  they  came  to  examine  it, 
and  not  by  those  existing  when  the 
state  made  it, — in  other  words,  thi^ 
conceived  that,  although  the  leleetioa 
was  lawful  when  mad6|  they  conld  and 
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should  disapprove  it  and  direct  its  can- 
celation by  reason  of  the  elimination  of 
the  base  tract  from  the  reservation  a 
year  later. 

The  courts  below  rejected  that  view, 
and  held  that  those  officers  were  re- 
quired to  give  effect  to  the  conditions 
existing  when  the  selection  was  made, 
and  thatj,  if  it  was  valid  then,  they  were 
not  at  libarty  to  disapprove  or  cancel 
it  by  reason  of  the  subsequent  change 
in  the  status  of  the  base  tract.  In  our 
opinion  the  courts  were  right.  The  pro- 
vision under  which  the  selection  was 
made  was  one  inviting  and  proposing  an 
exchange  of  lands.  By  it  Congress  said 
in  substance  to  the  state:  If  you  will 
waive  or  surrender  your  titled  tract  in 
the  reservation,  you  may  select  and  take 
in  lien  of  it  a  tract  of  like  area  from 
the  unappropriated  nonmineral  public 
lands  outside  the  reservation.  Accept- 
ance of  such  a  proposal  and  compliance 
with  its  terms  confer  a  vested  right  in 
the  selected  land  which  the  land  of&cers 
eannot  lawfully  cancel  or  disregard. 
In  this  respect  the  provision  under 
which  the  state  proceeded  does  not  dif- 
fer from  other  land  laws  which  offer  a 
conveyance  of  the  title  to  those  who 
accept  and  fully  comply  with  their 
terms. 

[871]  In  the  brief  for  the  officers  it  is 
frankly  and  rightly  conceded  to  be  well 
settled  that  "a  claimant  to  public  land  who 
has  done  all  that  is  required  under  the 
law  to  perfect  his  claim  acquires  rights 
against  the  government,  and  that  his 
right  to  a  legal  title  is  to  be  deter- 
mined as  of  that  time;"  and  also  that 
this  rule  ''is  based  upon  the  theory  that, 
by  virtue  of  his  compliance  with  the  re- 
quirements, he  has  an  equitable  title  to 
the  land;  that  in  equity  it  is  his,  and  the 

Sovemment  holds  it  in  trust  for  him." 
ee  Lytle  v.  Arkansas,  9  How.  314,  333, 
13  L.  ed.  163;  Stark  v.  Starr,  6  Wall. 
402,  417,  418,  18  L.  ed.  925,  929,  930; 
Ard  v.  Brandon,  166  U.  S.  637,  643,  39 
L.  ed.  634,  626,  16  Sup.  Ct.  Rep.  406; 
Payne  v.  Central  P.  R.  Co.  255  U.  S.  228, 
ante,  598,  41  Sup.  Ct.  Rep.  314.  But  it 
is  said  that  as  the  selection  is  "subject 
to  the  approval  of  the  Secretary  of  the 
Interior,"  no  right  can  become  vested, 
nor  equitable  title  be  acquired  there- 
under unless  and  until  his  approval  is 
had;  and  therefore  that  the  rule  just 
stated  is  not  applicable  here.  To  this 
we  cannot  assent.  The  words  relied 
upon  are  not  peculiar  to  this  lan^  grant, 
but  are  found  in  many  others.  Their 
purpose  is  to  cast  upon  the  Secretary 
the  duty  of  ascertaining  whether  the 
•5  Ti.  ed. 


selector  is  acting  within  the  law,  in  re- 
spect of  both  the  land  relinquished  and 
the  land  selected,  and  of  approving  or 
rejecting  the  selection  accordingly.  The 
power  conferred  is  ''judicial  in  its  na- 
ture," and  not  only  involves  the  author- 
ity, but  implies  the  duty,  "to  determine 
the  lawfulness  of  the  selections  as  of  the 
time  when  the  exertion  of  the  authority 
was  invoked  by  the  lawful  filing  of  the 
list  of  selections."  Weyerhaeuser  v. 
Hoyt,  219  U.  S.  380,  388,  66  L.  ed.  258, 
261,  31  Sup.  Ct.  Rep.  300;  Daniels  v. 
Wagner,  237  U.  S.  647,  667,  et  seq.,  69 
L.  ed.  1102,  1106,  L.R.A.1916A,  1116,  35 
Sup.  Ct.  Rep.  740,  Ann.  Cas.  1917A,  40; 
Payne  v.  Central  P.  R.  Co.  supra.  This 
view  of  it  has  been  enforced  where  the 
Secretary,  misconceiving  his  authority 
and  the  rights  of  the  selector,  erroneous- 
ly declined  to  approve,  and  canceled 
selections  lawfully  made.  St.  Paul  ft  S. 
C.  R.  Co.  V.  Winona  ft  St.  P.  R.  Co.  112 
U.  S.  720,  28  L.  ed.  872,  6  Sup.  Ct.  Rep. 
334;  Daniels  v.  Wagner,  237  U.  S.  647, 
667,  et  seq.,  69  L.  ed.  1102,  1106,  L.R.A. 
1916A,  1116,  35  Sup.  Ct.  Rep.  740,  Ann. 
Cas.  1917A,  40.  And  it  should  be  ob- 
served that  this  view  has  been  recog- 
nized and  applied  by  the  Land  Depart- 
ment, althougn  not  [372]  with  uniform- 
ity. In  the  case  of  Re  McDonald,  30 
Land  Dec.  124,  which  involved  a  lieu- 
land  selection  and  a  state  of  facts  much 
like  those  now  before  us,  it  was  said 
by  the  Secretary  of  the  Interior:  "When 
the  selection  was  filed,  the  land  em- 
braced in  the  accompanying  deed  of 
relinquishment  and  reconveyance  waa 
within  the  limits  of  the  forest  reserve, 
and  a  proper  basis  for  a  selection  under 
said  act,  and  the  land  selected  •  by 
McDonald  in  exchange  was,  accord- 
ing to  the  records  of  your  [Commis- 
sioner's] office,  of  the  character  subject 
to  such  selection,  and  free  from  other 
claim  or  appropriation.  By  his  deed 
of  relinquishment  and  reconveyanace  to 
the  United  States  of  his  own  land 
situate  within  the  boundaries  of  the 
forest  reserve,  and  by  his  selection  of 
the  lieu  land,  McDonald  accepted  the 
standing  offer  or  proposal  of  the  gov- 
ernment contained  in  the  Act  of  June 
4,  1897  [30  Stat,  at  L.  11,  chap.  2],  and 
complied  with  its  conditions,  thereby 
converting  the  mere  offer  or  proposal  of 
the  government  into  a  contract  fully 
executed  upon  his  part,  and  in  the  exe- 
cution of  which  by  the  government  he 
had  a  vested  right.  After  McDonald 
had  fully  complied  with  the  terms  on 
which  the  government,  by  said  act,  had 
dedared  its  willingness  to  be  bounds  no 
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act  of  either  the  executive  or  lepslative 
branch  of  the  government  could  devest 
him  of  the  right  thereby  acquired.  Your 
[Commissioner's]  office  will  therefore 
carefully  examine  the  papers  and  rec- 
ords pertaining  to  this  selection,  and,  if 
it  is  found  to  be  otherwise  free  from 
objection,  the  fact  of  the  elimination 
from  the  boundaries  of  the  forest  re- 
serve of  the  lands  in  lieu  of  which  the 
selection  is  made,  after  full  compliance 
by  the  claimant  with  the  lieu  Land  Act 
and  regulations,  will  not  prevent  ap- 
proval of  the  selection." 

In  California  v.  Deseret  Water,  Oil,  & 
Irrig.  Co.  supra,  which  involved  a  like 
waiver  and  selection  alleged  to  have 
been  lawfully  made  and  to  be  awaiting 
action  by  the  Secretary,  the  United 
States,  in  a  brief  presented  by  leave  of 
the  court,  took  the  position  that,  by  the 
waiver,  it  acquired  such  an  [378]  equit- 
able right  in  the  base  tract  as  prevented  a 
condemnation  of  the  tract  as  the  proper- 
ty of  the  state.  The  state  court  had  held 
the  waiver  and  selection  of  no  effect,  and 
this  court  reversed  that  decision. 

We  conclude  that  an  injunction  was 
rightly  awarded,  but  that  it  will  be  bet- 
ter suited  to  the  occasion  if  it  be  con- 
fined to  directing  a  disposal  of  the 
selection  in  regular  course,  unaffected 
by  the  elimination  of  the  base  tract 
from  the  reservation.  With  this  modi- 
fication the  decree  is  affirmed. 


WIRT  K.  WINTON,  Administrator  of  the 
Estate  of  Charles  F.  Winton,  Deceased, 
et  aL,  Appts., 

V. 

JACK  AMOS  and  Others,  Known  as  the 
Mississippi  Choctaws.     (No.  6.) 


J.  8.  BOUNDS,  Attorney  in  Fact  for  T.  A. 

Bounds,  Appt., 

V. 

JACK  AMOS  and  Others,  Known  as  the 
Mississippi  Choctaws.     (No.  7.) 


JOHN  LONDON,  Appt., 

V. 

JACK  AMOS  and  Others,  Known  as 
Mississippi  Choctaws.     (No.  8.) 


the 


WALTER  S.  FIELD  and  Madison  M.  Lind- 

ly,  AppU., 

V. 

JACK  AMOS  and  Others,  Known  as  the 
Mississippi  ChocUws.    (No.  0.) 
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J.  J.  BECKHAM,  Appt., 

V. 

JACK  AMOS  and  Others,  Known  as  the 
Mississippi  Choctaws.     (No.  10.) 


WILLIAM  N.  VERNON,  Appt, 

V. 

JACK  AMOS   and  Others,  Known  as  the 
Mississippi  Choctaws.     (No.  11.) 


KATIE  A.  HOWE,  Executrix  of  the  EsUte 
of  Chester  Howe,  Deceased,  Appt., 

V. 

JACK  AMOS   and   Others,  Known  as  the 
Mississippi  Choctaws.      (No.  12.) 

(See  S.  C.  Reporter's  ed.  373-398.) 

Claims  ~  Jurisdiction  —  claims  against 
Indians. 

1.  The  jurisdictional  Acts  of  April  26, 
1906,  §  9,  and  May  29,  1908,  §  27,  authorii- 
ing  the  court  of  claims  to  hear,  consider, 
and  adjudicate  the  claims  against  the  Mis- 
sissippi Choctaws  of  certain  persons  for 
services  rendered  and  expenses  incurred  in 
the  matter  of  the  claims  of  the  Mississippi 
Choctaws  to  citizenship  in  the  Choctaw 
Nation,  and  to  render  judgment  thereon  on 
the  principle  of  quantum  meruit  in  audi 
amounts  as  may  appear  equitable  or  justly 
due  therefor,  which  judgment,  if  any,  shall 
be  paid  from  any  funds  now  or  hereafter 
due  such  Choctaws  by  the  United  States, 
and  declaring  that  the  lands  allotted  to  the 
Mississippi  Choctaws  are  subject  to  a  lien 
to  the  extent  of  any  judgment  so  rendered, 
contemplate,  not  an  action  in  personam  to 
establish  a  personal  liability  against  in- 
dividual Indians  or  a  group  of  Indians, 
but  a  suit  of  an  equitable  nature  against 
that  class  of  Mississippi  Choctaws  who, 
through  successful  assertion  of  the  right  of 
citizenship  in  the  Choctaw  Nation,  acquired 
allotments  of  lands  in  what  formerly  was 
the  tribal  domain,  and  a  participation  la 
funds  held  in  trust  by  the  United  States; 
a  suit  having  the  object  of  imposing  aa 
equitable  charge  upon  their  funds  and  Undi 
for  a  reasonable  and  proportionate  eoa* 
tribution  towards  the  value  of  services 
rendered  and  expenses  incurred  by  the 
claimants  in  securing  for  said  claaa  el 
Indians  a  beneficial  participation  in  tht 
trust  estate. 

[For  other  cases,  see  Clnims,  III.  b.  In  Digest 
Sup.  Ct.  1018  8npp.] 

Indians  —  Federal  control. 

2.  Congress  has  plenary  authori^  ovsr 
the  Indians  and  all  their  tribal  relations, 
and  full  power  to  legislate  concerning  their 
tribal  property.  The  guardianship  arises 
from  their  condition  of  tutelage  or  de- 
pendency, and  it  rests  \Elth  Congress  to  de- 
termine when  the  relationship  shall  eeaae, 
the  mere  grant  of  rights  of  citiaenehip  nol 
being  sufficient  to  terminate  it. 

(For  other  cases,  see  Indlaaa,  IL  ta  IHfsrt 
Sup.  Ct  1908.] 
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Parties  ^  In  salt  against  Indians  — 
United  States  ~  representative  of  a 
class. 

3.  Congress  acted  clearly  within  its 
authority  in  constituting  the  governor  of 
the  Choctaw  Nation  the  representative  of 
the  defendants,  upon  whom  notice  of  the 
suit,  contemplated  by  the  Acts  of  April  26, 
1900,  §  9,  and  May  28,  3008,  S  2i>  itor  the 
recovery  for  services  rendered  and  expenses 
incurred  in  securing  Mississippi  Choctaw 
Indians  rights  of  citizenship  in  the  Choctaw 
Nation,  was  to  be  served  in  their  behalf, 
and  in  designating  the  Attorney  General 
of  the  United  States  as  their  attorney  to 
appear  and  defend  the  puit,  the  govern- 
ment's trusteeship  of  the  funds  oif  these 
Indians,  and  its  guardianship  over  their 
interests  in  the  allotted  lands,  not  making 
it  necessary  that  the  United  States  be  a 
party  to  the  proceeding. 

[For  other  cnses,  see  Parties,  II.  a,  2,  in  Digest 
Sup.  Ct.  1008.1 

Constitntional  law  —  due  process  of  law 
^  notice  and  hearing  ^  suit  against 
Indians. 

4.  Indians  were  not  deprived  of  their 
property  without  due  process  of  law  by  the 
provi!>ions  of  the  Acts  of  April  26,  1900, 
§  9,  and  May  29,  1908,  §  27,  authorizing 
the  court  of  claims  to  hear,  consider,  and 
adjudicate  the  claims  against  the  Mississippi 
Choctaws  of  certain  persons  for  services 
rendered  and  expenses  incurred  in  the  mat- 
ter of  the  claims  of  the  Mississippi  Choc- 
taws to  citizenship  in  the  Choctaw  Nation, 
and  to  render  judgment  thereon  on  the 
principle  of  quantum  meruit  in  such 
amounts  as  may  appear  equitable  or  justly 
due  therefor,  which  judgment,  if  any,  shall 
be  paid  from  any  funds  now  or  hereafter 
due  such  Choctaws  by  the  United  States, 
and  declaring  that  the  lands  allotted  to  the 
Mississippi  Choctaws  are  subject  to  a  lien 
to  the  extent  of  any  judgment  so  rendered, 
and  constituting  the  governor  of  the  Choc- 
taw Nation  the  representative  of  the  de- 
fendants, upon  whom  notice  of  the  suit  was 
to  be  served  in  their  behalf,  and  designat- 
ing the  Attorney  General  of  the  United 
States  as  their  attorney  to  appear  and  de- 
fend the  suit. 

[For  other  cases,  see  Constitutional  Law, 
696-724,  in  Digest  Sup.  Ct.  1908.] 

Implied  contract  -»  services  rendered 
under  Invalid  contracts. 

6.  Services  not  gratuitous,  and  neither 
nala  in  se  nor  mala  prohibita,  rendered 
under  a  contract  that  is  invalid  or  unen- 
forceable, may  furnish  a  basis  for  an  im- 
plied or  constructive  contract  to  pay  their 
reasonable  value. 

(For  other  cnses,  sec  Contracts,  18-37,  in 
Digest  Sap.  Ct.  1908.] 

Tmsts  —  liability  of  trust  estate  ~ 
equitable  charge  for  services  ren- 
dered. 

6.  For  proper  professional  services  ren- 
dered and  expenses  incurred  in  promoting 
legislation  that  has  for  its  object  and  effect 
Hie  rescue  of  substantial  property  interests 
for  a  class  of  beneficiaries  under  a  trust  of 
A  publie  nature,  it  is  equitable  to  impose  a 
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charge  for  reimbursements  and  compensa- 
tion upon  the  interests  of  those  beneficiaries 
who  receive  the  benefit  the  same  as  if  a  like 
result  had  been  reached  through  successful 
litigation  in  the  courts. 

[For  other  cases,  see  Trusts,  V.  a,  in  Digest 
Sup.  Ct.  1908.] 

Claims  —  against  Indians  —  equitable 
charge  for  services  rendered. 

7.  Professional  services  before  Con- 
gress and  its  committees,  individual  repre- 
sentatives and  Senators,  the  Dawes  Com- 
mission, etc.,  intended  to  establish  the  right 
of  the  Mississippi  Choctaws  to  participation 
in  the  material  benefits  of  citizenship  in 
the  Clioctaw  Nation,  and  to  secure  such 
legislation  by  Congress  as  might  be  needed 
for  the  practical  attainment  of  the  object 
sought,  though  rendered  under  particular 
contracts  of  employment  by  many  individual 
Mississippi  Choctaws,  but  with  the  object, 
incidenUilly,  of  lienefiting  the  Mississipjii 
Choctaws  as  a  class,  will,  whether  such 
contracts  be  valid  or  not,  support  the  suit 
authorized  by  the  Acta  of  April  26,  100(1, 
§  0,  and  May  29,  1908,  §  27,  to  be  broucht 
in  the  court  of  claims  to  impose  an  equitaiilc 
charge  for  reimburs^ement  and  compeusiition 
on  the  basis  of  quantum  meruit  upon  the 
interest  of  those  beneficiaries  who  received 
the  benefit,  provided  that  the  services 
rendered  were  substantially  instrumental  in 
producing  a  result  beneficial  to  the  class 
of  cestuis  que  trustent  uj)on  whose  interests 
the  cliarge  is  to  be  imposed. 

[For  other  cases,  see  Claims,  III.  b,  in  Digest 
Sup.  Ct.   1018  Supp.] 

Appeal  ^  from  court  of  claims  ^  re- 
fusal to  find  —  wrong  reason. 

8.  If  the  reasons  given  by  the  court  of 
claims  for  rejecting  on  the  merits  certain 
requests  for  additional  findings  which,  in 
its  discretion,  the  court  might  have  re- 
jected, because  filed  more  than  the  pre- 
scribed time  after  judgment,  show  that  the 
court  to  some  extent  misapprehended  the 
nature  of  the  main  issue  and  the  bearing 
of  the  requested  findings  thereon,  it  cannot 
be  said  that,  had  it  not  done  so,  it  would 
have  rejected  the  requests  because  not  filed 
in  due  season. 

[For  other  cases,  see  Appeal  and  Error,  6170- 
5188,  in  Digest  Sup.  Ct.  1908.] 

Appeal  ^  from  court  of  claims  ^  re- 
versible error  —  refusal  to  And. 

9.  It  is  error  for  the  court  of  claims 

to  refuse  appropriate  requests  for  additional 

findings  directed  to  the  crucial  point  in  the 

case  as  to  which  the  facts,  as  found,  are 

inconclusive. 

[For  other  cases,  see  Appeal  and  Error,  6170- 
6188.  in  Digest  Sup.  Ct.  1008.] 

Appeal  —  Judgment  ~  remanding  for 
additional  findings. 

10.  A  cause  will  be  remanded  to  the 
court  of  claims  for  additional  findings,  as 
requested,  where  that  court  refused  appro- 
priate requests  for  additional  findings 
directed  to  the  crucial  point  in  the  case, 
a$«  to  which  the  facts,  as  found,  are  incon- 
clusive. 

[Fnr  other  cases,  see  Appeal  and  Error,  IX.  1, 
in  Digest  Snp.  Ct.  1008.] 
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Dcnoyer,  6  N.  D.  586,  72  N.  W.  1014;  P°,''«i^'"'»«'  ™  U.  g   448,  56  L  ed. 

State  v.  Oeorge,  39  Or.  127,  65  Pac.  604;  ™'.J2  Sup.  Ct   Rep.  494;  Bo.lug  y. 

United  Stale, %;  Creatine,  215  U.  8.  278,  "^^J'^"^  ^\^-  ^,i^A™  ^  «* 

64  L  ed.  195,  30  Sup.  Ct  Rep.  93;  Mar-  1?™.  3^^°'-  2;.'^,P>,°l^,'.°.°S™f  .'■ 

chie  Tiger  y.  Weetem  Inyest  do.  221 U.  S.  ''""S*  Statu,  IM  U.  S.  413,  432,  66  L 

286,  56  L  od.  738,  31  Sup.  Ct  Rep.  578;  «*-.  »?■  '27,  32   Sup.   Ct.   »ep    424; 

Hwkman  y.  United  Statti,  224  U.S.  413,  United  States  y.  Smith    94  U.  S.  214,  H 

56  L.  ed.  820,  32  Sup.  Ct  Rep  424;  h  °i  l^ '?"?."'. 'i**"i"' i'"  ".-.'■ 

Cherokee  Nation  y.  United  SUtear40  Ct  «;  28  I-   "d.  64,  3  Sup   Ct  Rep.  441; 

CL  252;  Southern  Kansas  R.  Co.  y.  Bris-  ™as  y.  Downer,  21  Vt.  419;  Stantim  y. 

eo«,  144  U.  B.  133-135,  36  L  ed.  377,  Jmbry,  93  US.  549,  23  L    ed.  983; 

378, 12  Sup.  Ct  Rep.  638;  Ooaty.  United  WnfJ'  ';,T«bbilte,  91  U.  8   2ra,  a  I. 

sutes,  224  U.  8.  458,  56  L  ed.  841,  32  f-  32«i  Nult  y.  Knut,  200  U^  8.  1?,  61 

Sup.  Ct  Rep.  641;  He  Hel,  197  U.  S.  I-  <^-  3*'.  26  Sup.  Ct  Rep.  216;  Osesi. 

488-509,  49  L.  ed.  848-867,  25  Sup.  Ct  Jan  v.  Winchester  Repeating  Aims  Co. 

Rep.  506;  Rosa  y.  Eells,  56  Fed.  855, 183  193  U.  S.  275,  26  L.  ed.  545;  United 

U.  S.  702,  41 L  ed.  320, 16  Sup  Ct  Rep.  States  y.  Kagama,  118  U.  8.  376-384,  30 

1205;  Bowling  y.  United  States,  233  U.  L  ed.  228-231,  6  Sup.  Ct.  Rep.  U09j 

8.  528,  58  L  ad.  1080,  34  Sup.  Ct  Rep.  United  States  v.  Biekert,  188  U.  8.  43^ 
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47  L.  ed.  532,  23  Sap.  Ct.  Bep.  478;  TIh  liability  on  ft  qtuutum  marnit  r«ta 

Ifirekie  Tie^  t.  Western  laveat.  Co.  231  on  an  implied  promise  to  pay  for  servieea 

d.  8.  286,  SSh.  6d.  738,  31  Sup.  Ct.  R«p.  rendered,  and  ia  teehnioally  an  aetion  in 

078;  Penin  v.  United  States,  232  U.  S.  uanmpsit      The    jnriadietional    set    by 

47^-486,  68  L.  ed.  691-695,  34  Sap.  Ct.  directing  the  court  to  render  judgment 

Sep.  387;  Johnson  v.  Oearlds,  234  U.  S.  "in  such  amount  or  amoonta  as  may  ap- 

422,  68  t.  ed.  1383,  34  Sup.  Ct.  Rep.  pear  equitable  and  justly  due"  does  not 

794;  Philadelphia  &  T.  B.'Co.  v.  Btimp-  change  the  character  of  the  suit  from  an 

aon,  14  Pet.  448-468,  10  L.  ed.  535-540;  action  at  law  to  one  in  equity.    The  act 

Bouldin  v.  Massie,  7  Wheat.  122,  6  L,  ereates  no  liability,  bat  merely  provides 

«d.  414;  Campbell  t.  Qordon,  6  Cranch,  a  forum  for  the  adjudication  of  the  claim 

176-182,    3    L.    ed.    190-192;    Cover    v.  according  to  applicable  legal  prindplei. 

Ifanavay,  115  Pa.  338,  2  Am.  St.  Rep.  Sac  ft  P.  Indiana  v.  Sac  ft  F.  Indians, 

052,  S  Atl.  393;  Roltins  v.  United  States,  220  U.  B.  481,  489,  56  L.  ed.  562,  656,  31 

23  Ct.  CL  122;  Chitty,  Bills,  842A;  Thur-  Sup.  Ct.  Rep.  473;  United  States  v.  HiUe 

man  v.  Cameron,  24  Wend.  87;  Rhoades  Lac  Band,  220  U.  S.  498,  67  L.  ed.  1290, 

T.  Selin,  4  Wash.  C.  C.  718,  Fed.  Cas.  33  Sup.  Ct.  Rep.  811. 

No.  11,740;  Willink  v.  Miles,  1  Pet.  C.  C.  Where  a  party,  competent  to  act,  en- 

429,  Fed.  Cas.  Ko.  17,768;  Ri^s  v.  T^-  ters  into  a  lawfol   contract  possible  of 

kw,  9  Wheat.  483,  6  L.  ed.  140;  De  Lane  performance,  the  party  so  chai^ng  him- 

V.  Hoore,  14  How.  263,  14  L.  ed.  409 ;  self  must  make  it  good  nnleea  the  act  of 

Palmer  v.  Logan,  4  111.  66;  25  Cye.  1625;  Qod,  the  law,  or  the  other  party  renders 

Comett  v.  Williams,  20  Wall.  226,  22  L.  its  performance  impossible.     Unforeseen 

ed.  254;  Bank  of  United  States  v.  Dan-  difficnlties,  however  great,  will  not  ezcose 

dridge,    12    \7heat.    70,    6    L.    ed.    654;  him. 

United  States  v.  Adams  (United  States  v.  Dermott  v.  Jones   (Ingle  v.  Jones)   2 

ChUd)  0  WaU.  681, 19  L.  ed.  809;  Uaitad  Wall.  7,  17  L,  ed.  784;  The  Harriman,  » 

States  V.  Briacoll,  131  U.  S.  diz,  Appz.,  Wall.  161, 172, 19  L.  ed.  629,  633;  Florida 

and   24  L.    ed.    596;    Uahan    v.    United  R.  Co.  v.  Smith,  21  WaU.  255,  23  L.  ed. 

States,   14  Wall.   109,   20  L.  ed.   764;  613. 

United  States  v.  Adams,  9  Wall.  664,  19  .    .  .    .   ..^           „         ,  ™. 

L.  ed.  684;  The  Francis  Wright,  105  U.  f^^^l  Attorney  General  Thompaon 

S.  381,  26  L.  ed.  1100;  United  States  v.  "d  Solicitor  G«neral  King  also  filed  a 

Pngi,  99  U.  S.  265,  25  L.  ed.  322.  "'™  "'  »PP«leea: 

II  any  facts  material  to  the  decision 

Assistant  Attorney  General  Thompson  of  the  case  have  been  requested   to  be 

uvaed  the  ouuse  on  original  argument,  found,  and  have  not  been  acted  npon  by 

and,  with  Mr.  George  M.  Anderson,  filed  the  oourt  of  claims,  this  court  will  re- 

•  brief  for  appellees:  mand  the  record  with  directions  to  the 

When    the    contracts    of    employment  lower  court  to  determine  whether  or  not 

were  entered  into  between  Winton  and  auch  facts  are  sustained  by  the  evidence. 

Iiis  associates  and  individual  Miasissippi  United  8tat«s  v.  Adams  (United  States 

Choctaws,  living  in  Mississippi,  the  In-  y.   Child)    9  WaU.  661,  19  L.  ed.  808; 

dinns  were  and  had  been,  for  over  a  half  United  States  v.  DriscoU,  131  U.  S.  clix, 

a  century,  citizens  of  the  United  States  Appx.  and  24  L.  ed.  596;  Ripley  v.  United 

and  of  the  state  of  Mississippi,  wi^h  all  States,  220  U.  S.  491,  55  L.  ed.  657,  31 

the    n^ts,    pnyileges,    and    immunities  Sup.  Ct.  Rep.  478,  222  U.  S.  144,  66  L. 

pooMMed  by  white  cihzcns  of  that  state,  ^   131    32  ^        ct.  Rep.  60. 

the  pvernment  had  no  supervision  Appellants  have  failed  to  point  out  sneh 

or  control  over  them  or  their  contracts.       »    .*^*^  m.     , _.  .  a 

Ke-tncH^mun^ush    v.    McClure,     122  ^f^:     The  lower  court  has  passed  upon 

Ind.  641,  7  L.R;A.  782,  23  N.  B.  1080;  ^    "'^  facta  presented  bearmg  upon  the 

Den  ex  dem.  Murray  v.  Hoboken  Land  '^"^^  MTvietx  rendered  by  the  appd- 

DnproT.  Co.  18  How.  272,  276,  15  L.  ed  lants,— a  function  peculiarly  within  the 

372,  374;  Cooley,  Const.  Law,  3d  ed.  244-  P">™iee  of  that  court.     This  oonrt  has 

Wilson  V.  Wall,  6  Wall.  83,  18  L.  ed.  727;  'requenUy  said  that,  under  such  eircum- 

Slk  V.  Wilkins,  112  U.  S.  94,  28  L.  ed.  stances,  it  will  not  go  behind  the  findings 

M3,  5  Snp.  Ct.  Rep.  41;  Felix  v.  Pat-  of  ""'^  court. 

riek,  146  U.  S.  332,  36  L.  ed.  726,  12  Sup.  McClure  v.  United  States,  116  U.  8. 

Ct  Rep.  862;  Stephens  v.  Cherokee  Na-  145,  29  L.  ed.  572,  ^  Sup.  Ct.  Rep.  321; 

turn,  174  U.  S.  445,  449,  43  L.  ed.  1041,  District  of  Columbia  v.  Barnes,  197  U.  8. 

104^  19    Sup.  Ct.  Rep.  722;    Green   v.  146,  150,  49  L.  ed.  699,  700,  26  Sup.  Ct. 

Hanominee  Tribe,  233  U.  S.  558,  66S,  58  Rep.  401;  Sisseton  &  W.  Bands  of  Sioux 

L.  wL  1093,  1097,  34  Snp.  Ct.  R^.  706.  Indians  v.  United  States,  208  D.  S.  661, 
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566,  52  L.  ed.  621,  623,  28  Sap.  Ct.  Rep.  from  ''any  funds  now  or  hereafter  due 

352.  such    Choctaws    as    individuals   by   the 

Assistant    Attorney     General     Davis  S""''''    States;"   Vernon    Bounds,   and 

aivued  the  cause  for  appeUees  on  re-  ^'>^''  '^«"  authorized  to  intervene  m 

argument  pending  suit  of  the  estate  of  Wm- 

"          '  ton,  and  it  was  "provided  further.  That 

Mr.  Justice  Pitney  delivered  the  opin-  the    lands   allotted   to    the    Mississiiqti 

ion  of  the  court:  Choctaws  are  hereby  declared  subject  to 

These  are  appeals  from  a  judgment  of  »  !»?«>  to  the  extent  of  the  claims  of  ib» 

the  court  of  claims  rejecting  claims  for  "VJ.  Winton  and  of  the  other  plaintift 

alleged  services  rendered  and  expenses  authorized  by  Congress  to  sue  the  said 

incurred  in  the  matter  of  the  claims  of  aefendants,  subject   to  the  final  jndj^ 

the  Mississippi  Choctaws  to  citizenship  ">«"*  "^  ^he  court  of  claims  in  the  uid 

in  the  Choctaw  Nation,    The  decision  of  "f^e.    Notice  of  such  suit  or  intervention 

the  court  of  claims  is  reported  in  51  Ct.  ?["»" J?"^  be  served  on  the  governor  of 

CI.  284.    In  the  Winton  Case  (No.  6),  a  'he  Choctaw  Nation,  and  the  Attorney 

request  for  additional  findings,  equiva-  General   shall   appear   and   defend   the 

lent   to   an   application   for   rehearing,  J*'^  ,««'*  o"  ''«'>«'*  «'  *•>«  «»»d  Choe- 

was  denied.    52  Ct.  CI.  90.    The  appeals  "?;?•       -^                  j           j  j      ^^^^ 

were  taken  under  §  182,  Judicial  Code.  thereafter  a  second  amended  petition 

The  jurisdiction  of  the  court   below  !^f  A'*^  *»/  f'"'*'  ^r  Linton,  as  admin- 

arose  under  an  Act  of  April  26,  190(5  ^tfa'or    of    the    estate    of   Charles   F. 

(chap.  1876,  §  9,  34  Stat,  at  L.  137,  140,  ^'"t?"'  deceased,  in  behalf  of  the  esUte 

3  Fed.  Stat!  Anno.  2d  ed.  pp.  861,  866),  °f  Linton,  and  also  of  Winton's  assoei- 

and  an  [876]  amendatory  provision  in  "tea  and  assigns.    In  this  petition  Jamee 

the  Act  of  May  29, 1908  (chap.  216,  §  27,  ?•   J°"f«'   administrator  of  Jamea  K. 

35  Stat,  at  L.  444,  457),     The  formei^  J?'''^'  deceased,  and  Robert  L.  Owen,  in 

provided:     "That  the  court  of  claims  is  ^.'^  «^>»  ''**'^'/'^J?""t^-„?"**;T«?,"'«  P*" 

hereby  authorized  and  directed  to  hear,  Ji»»«°8  ^U^  ^'e^  by  William  N.  Vernon; 

consider,    and    adjudicate    the    claims  Chester  Howe,  who  died  pending  suit, 

against  the  Mississippi  Choctaws  of  the  and  m  whose  place  his  administratrix, 

estate  of  Charles  F    Winton,  deceased,  Katie  A.  Howe,   was  substituted;   and 

his  associates  and  assigns,  for  services  several  ottiers.                         ....       • 

rendered  and  expenses  incurred  in  the  ^^\  «''»''°  ^y  ^h?  findings,  the  claim  of 

matter  of  the  claims  of  the  Mississippi  ^mton  and  associates  arose  as  follows: 

Choctaws  to  citizenship  in  the  Choctaw  f  ^  f  tj^^e  ^  %\  the  Treaty  of  September 

Nation,  and  to  render  judgment  thereon  27,  1830  (7  Stat,  at  L.  333),  kaown  ai 

on  the  principle  of  quantum  meruit,  in  ^«  Jj«»*y  °^   Dancing  Rabbit   Creek, 

such  amount  or  amounts  as  may  appear  '^^  ^>.*'/*7  ^^V""  ?u  ^"*'f°'  ««**•**,»» 

equitable  or  justly  due  therefor,  which  **•«   United   States   the   entire   countiy 

judgment,  if  any,  shall  be  paid  from  any  Possessed  by  them  east  of  the  Missi^ 

funds  now  or  hereafter  due  such  Choc-  fJpP'J'''*.''  .*"4  f^?^  ^,.""r®  ^^°'^ 

taws  by  the  United  States.    Notice  of  the  Mississippi  dunng  the  three  veu. 

such  suit  shall  be  served  on  the  governor  "«*  succeeding.     But,  in  view  of  th« 

of   the   Choctaw   Nation,   and   the   At-  ^*<'*  i^*'  '»^°'«  "*  t.^«   Choctaws  pre- 

tomey  General  shall  appear  and  defend  ^«"cd  »»*  ^  f'ove.  it  was  provided  a 

the  said  suit  on  behalf  of  said  Choc-  «"■*»«='«  1*  t^iat  each  head  of  a  family 

^^^g »  who   desired   to  remain   and   become  a 

The  original  petition  was  filed  October  f"^"  «^  *''^^*t**M^?^^  ^^  permitted 

11,  1906,  by  Wirt  K.  Winton,  one  of  the  °,<*°  ~'  »"^  ^J*""!"*  thereupon  be  en- 

heirs  at  law  of  Charles  F.  Winton,  in  \'t^f  *?,»  reserva  ion  of  one  section  «rf 

behalf  of  himself  and  the  other  heirs,  '»"^'  ****»  *".  */*''M??*  .^?^  section  f« 

and  also  in  behalf  of  the  associates  and  '^"^  unmarried  child  living  with  him. 

assigns  of  Charles  F.  Winton.     There-  »'«'  ten  years  of  age,  and  a  quarter 

after  it  was  provided  by  the  amenda-  ff *=''""  -a'a"^^  child  under  ten.    If 

*«««   «-♦   ♦u  *   *u            i.  u         LI          J  they  resided  upon  said  lands,  intending 

tory  act   that   the  court  be  authorized  ^^  ^,,^^^  .i^izens  of  the  States,  for  fifS 

and  directed  to  hear,  consider,  and  ad-  ^^^^^     ^^^    ratification     of    the 

judicate  clfimns  of  like  chara^^  treaty,   a  graut   in   fee   simple   should 

part    of    Wilham    N.    Vernon,    J.    S.  iggue;    and    it    was    further    provided: 

Bounds,  and  Chester  Howe,  their  asso-  "Persons  who  claim  under  this  article 

ciates  or  assigns,  and  render  judgment  shall  not  lose  the  privilege  of  a  Choe- 

on    the    same    principle    of    quantum  taw  citizen,  but,  if  they  ever  remove, 

meruit;  the  judgment,  if  any,  to  be  paid  are  not  to  be  entitled  to  any  portion  of 

*^^  Sftft  V.  8. 
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the  Choctaw  annuity."  By  another 
article  (19)  reservations  were  provided 
for  certain  prominent  Choc  taws  hy 
name,  [878]  and  for  limited  numbers  of 
heads  of  families  and  captains. 

The  mixed-biood  Choctaws  who  elect- 
ed to  remain  in  Mississippi  were  pro- 
vided for  under  article  19,  while  the  full 
bloods  who  remained  and  elected  to  be- 
come citizens  of  the  state  were  provided 
for  under  article  14;  hence^  full-blood 
Mississippi  Choctaws  have  always  been 
called  ''14th  article  claimants/'  Choc- 
taws who  remained  in  Mississippi  under 
that  article  adopted  the  dress,  habits, 
customs,  and  manner  of  living  of  the 
white  citizens  of  the  state.  They  had 
no  tribal  or  band  organization  or  laws 
of  their  own,  but  were  subject  to  the 
laws  of  the  state.  They  did  not  live 
upon  any  reservation,  nor  did  the  gov- 
ernment exercise  supervision  or  control 
over  them.  No  funds  were  appropriated 
for  their  support,  though  much  land  was 
given  to  them.  .  Neither  the  Indian 
Office  nor  the  Department  of  the  Interi- 
or assumed  or  exercised  jurisdiction 
over  them,  and  they  never  recognized 
them  either  individually  or  as  bands, 
but  regarded  them  as  citizens  of  the 
state  of  Mississippi,  and  the  Department 
held  it  had  no  authority  to  approve  con- 
tracts made  with  them. 

Pending  the  negotiation  of  the  treaty, 
the  legislature  of  the  state  of  Mississippi 
passed  an  act,  January  19,  1830,  abol- 
ishing the  tribal  customs  of  Indians  not 
recognized  by  the  common  law  or  the 
law  of  the  state,  making  them  citizens 
of  the  state,  with  the  same  rights,  im- 
munities, and  privileges  as  free  white 
persons,  extending  over  them  the  laws 
of  the  state,  validating  tribal  marriages, 
and  abolishing  the  tribal  offices  and 
posts  of  power.  Recognition  of  their 
citizenship  was  afterwards  embodied  in 
the  state  Constitution. 

The  right  of  the  14th  article  Missis- 
sippi Choctaws  to  citizenship  in  the 
parent  tribe  appears  to  have  been  recog- 
nized at  one  time  by  the  Choctaw  Na- 
tion west,  which  had  removed  to  Indian 
Territory  pursuant  to  the  treaty.  [879] 
On  December  24,  1889,  the  Nation, 
through  its  legislature,  memorialized  Con- 
gress, reciting  that  there  were  "large  num- 
bers of  Choctaws  yet  in  the  states  of 
Mississippi  and  Louisiana  who  are  en- 
titled to  all  the  rights  and  privileges  of 
citizenship  in  the  Choctaw  Nation,"  and 
requesting  the  United  States  government 
to  make  provision  for  the  emigration  of 
these  Choctaws  from  said  states  to  the 
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Choctaw  Nation.  In  1891  a  commission 
was  provided  for  and  funds  appropriate 
ed  by  the  Choctaw  Council  for  the  re- 
moval and  subsistence  of  Mississippi 
Choctaws  to  the  nation,  and  during  that 
year  181  were  removed  and  admitted  to 
citizenship. 

By  Act  of  March  3,  1893  (chap.  209, 
§  16,  27  Stat,  at  L.  612,  645),  Congress 
created  the  Commission  to  the  Five  Civ- 
ilized Tribes,  familiarly  known  as  the 
Dawes  Commission,  with  the  object  of 
procuring  through  negotiation  the  ex- 
tinguishment of  the  national  or  tribal 
title  to  the  lands  of  those  tribes  in  the 
Indian  Territory,  either  by  their  cession 
to  the  United  States  or  allotment  in 
severalty  among  the  Indians,  with  a 
view  to  the  ultimate  creation  of  a  state. 
By  Act  of  June  10,  1896  (chap.  398,  29 
Stat,  at  L.  321,  339,  340),  the  commis- 
sion was  directed  to  make  a  complete 
roll  of  citizenship  of  each  of  the  Five 
Civilized  Tribes,  and  applicants  for  en- 
rolment were  to  make  application  to  the 
commission  within  three  months  from 
the  passage  of  the  act,  and  have  the 
right  of  appeal  from  its  decision  to  the 
"United  States  district  court"  (con- 
strued by  this  court,  in  Stephens  v. 
Cherokee  Nation,  174  U.  S.  445,  476,  477, 
43  L.  ed.  1041,  1052,  1053,  19  Sup.  Ct. 
Rep.  722,  to  mean  the  United  States 
court  in  the  Indian  Territory). 

At  this  time  the  full-blood  Mississippi 
Choctaws  were  extremely  poor,  living 
in  insanitary  conditions,  and  working  at 
manual  labor  for  daily  wages.  Their 
children  were  not  permitted  to  attend 
schools  provided  for  the  whites,  and  they 
were  denied  all  social  and  political  privi- 
leges. As  already  appears,  they  were 
receiving  neither  care  nor  attention  from 
the  Indian  Office  or  the  Department  of 
the  [880]  Interior;  and  they  were  so  far 
overlooked  by  the  Dawes  Commission  that 
the  time  limited  by  the  act  just  men- 
tioned expired  without  their  being 
included  in  the  enrolment. 

The  activities  of  Winton  and  associ- 
ates for  which  recovery  is  asked  date 
from  this  point.  Soon  after  the  passage 
of  the  Act  of  June  10,  1896,  Messrs. 
Owen  and  Winton  entered  into  an  agree- 
ment under  which  the  latter  was  to  pro- 
ceed to  Mississippi  and  procure  con- 
tracts with  such  Indians  as  might  be 
entitled  to  participate  in  any  distribu- 
tion of  lands  or  moneys  of  the  Choc- 
taw and  Chickasaw  Nations,  arranging 
to  secure  evidence,  powers  of  attorney, 
and  contracts,  as  prescribed  by  Mr. 
Owen;  Owen  was  to  prepare  the  neces- 
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sary  forms  and  represent  the  claims  of 
the  Indians  before  the  proper  officers  of 
the    United    States    or    Indian   govern- 
ments, with  the  assistance  and  co-oper- 
ation of  Win  ton;  Winton  to  receive  one 
half  of  the  net  proceeds  of  the  contracts. 
A  supplementary  agreement  between  the 
same    parties   provided    in    terms    that 
Owen  should  have  a  half  interest  in  the 
contracts,  and,  in  the  event  of  accident 
to  Winton,  should  take  them  up  as  at- 
torney in  Winton's  place.    Immediately 
thereafter  Winton  proceeded  to  Missis- 
sippi, and,  during  the  year  1896  and  the 
years  following,  procuied  approximately 
1,000  contracts  with  full-blood  Missis- 
sippi Choctaws,  some  in   the  name  of 
Winton,  some  in  the  name  of  Owen,  by 
the  terms  of  which  Winton  and  Owen 
agreed  to  use  their  best  efforts  to  secure 
the  rights  of  citizenship  for  said  Missis- 
sippi   Choctaws,    as    members    of    the 
Choctaw  Nation,  in  the  lands  and  funds 
of  said  tribe,  for  a  fee  of  one  half  the 
net  interest  of  each  allottee  in  any  allot- 
ment   thereafter    secured.     These    con- 
tracts were  subsequently  abandoned  by 
Owen  and  Winton  because  void  and  un- 
enforceable under  the  Acts  of  June  28, 
1898,  and  May  31,  1900,  referred  to  be- 
low, and  new  contracts  were  thereafter 
taken,  principally  in  the  name  of  Charles 
S.  Daley,  but  in  behalf  [381]  of  Owen 
and  Winton,  with  whom  Daley  was  associ- 
ated.     These    contracts    recognized    the 
previous  services  of  Winton  and  associ- 
ates as  beneficial  to  the   Indians,  em- 
ployed Daley  and  associates,  including 
Winton  and  associates,  as  attorneys  to 
look  out  for,  protect,  defend,  and  secure 
the. interest  of  the  Indians  in  the  lands 
in  Indian  Territory  to  which  they  might 
be  entitled  as  Mississippi  Choctaws,  or 
as  members  of  the  Choctaw  Nation,  and 
to    procure    the    recognition    of    their 
rights  in  said  lands  and  in  and  to  any 
funds  arising  from  the  Choctaw-Chicka- 
saw lands,  and  provided  that,  as  compen- 
sation for  all  services  rendered  and  to 
be  rendered,  the  attorneys  should  receive 
a  sum  of  money  equal  to  one  half  of  the 
value  of  the  net  recovery,  based  upon  the 
actual    value    of    the    lands    recovered. 
They  seem  to  have  contained  other  pro- 
visions looking  to  the   sale  or  encum- 
brance, in  part,  at  least,  of  the  lands  se- 
cured for  the  Indians.     The  validity  of 
these  contracts  has  not  been  discussed. 
Early  in  1897  Mr.  Owen  spoke  to  Hon. 
John  Sharp  Williams,  then  Representa- 
tive in  Congress  from  the  Fifth  Con- 
gressional District  of  Mississippi,  where- 
in practically  all  full-blood  Mississippi 
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Choctaws  resided,  calling  his  attention  to 
the  possible  rights  of  such  Choctaws  to 
participate  in  the  partition  of  the  lands 
of  the  Choctaw  Nation,  at  the  same  time 
submitting  to  him  a  copy  of  the  Dan- 
cing Rabbit  Creek  Treaty,  and  calling  his 
attention  to  article  14.  This  was  the 
first  time  the  matter  had  been  called  to 
the  attention  of  Mr.  Williams.  There- 
after, and  until  March  4,  1903,  when  he 
ceased  to  represent  that  district,  he  was 
active  in  all  matters  of  legislation  con- 
cerning the  Mississippi  Choctaws. 

In  December,  189G,  Winton  presented 
to  Congress  a  memorial  in  behalf  of 
Jack  Amos  and  other  full-blood  Missis- 
sippi Choctaws,  asking  that  their  rights 
under  article  14  of  the  Treaty  of  1830 
be  accorded  to  them,  and  that  they  be 
provided  for  by  enrolment  either  by  the 
[382]  Dawes  Commission  or  by  a  special 
agent  under  the  direction  of  the  Commis- 
sioner of  Indian  Affairs.  In  January, 
1897,  a  second  memorial  in  behalf  of  Jaa 
Amos  and  246  other  full-blood  Mississippi 
Choctaws,  being  heads  of  families,  was 
presented  to  Congress  through  Winton, 
asking  that  they  be  enrolled  so  as  to 
participate  in  the  proposed  allotment  of 
Choctaw  lands  in  Indian  Territory;  and 
setting  up  that,  by  the  true  construction 
of  article  14  of  the  Treaty  of  1830,  when 
viewed  in  connection  with  other  treaties 
and  laws  and  the  history  of  the  Choc- 
taw tribe,  the  Mississippi  Choctaws  were 
entitled  to  remain  in  Mississippi  as 
United  States  citizens,  and  still  retain 
the  rights  of  a  Choctaw  citizen,  except 
as  to  a  participation  in  the  annuity. 

In  September,  1897,  Winton  presented 
a  third  memorial  of  like  purport  to  .the 
Secretary  of  the  Interior. 

Prior  to  the  presentation  of  the  first 
of  these  memorials,  and  in  September  or 
October,  1896,  Mr.  Owen  appeared  be- 
fore the  Dawes  Commission  in  behalf  of 
Jack  Amos  and  ninety-seven  other  full- 
blood  Choctaws  residing  in  Mississippi, 
and  attempted  to  secure  their  enrolment 
under  the  Act  of  June  10,  1896.  The 
commission  refused,  on  the  ground  that 
they  were  not  resident  in  the  Indian 
Territory.  Owen  appealed  to  the  United 
States  court  for  the  central  district  of 
Indian  Territory,  where  the  ruling  of 
the  commission  was  affirmed.  This  de- 
cision was  "indirectly  affirmed"  by  this 
court  on  May  15,  1899,  in  the  case  of 
Stephens  v.  Cherokee  Nation,  174  U.  S. 
445,  43  L.  ed.  1041,  19  Sup.  Ct  Rep. 
722,  where  it  was  held  that  the  legisla- 
tion under  which  the  judgment  was 
rendered   was  constitutional,   and  that 
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this  eoort  was  without  jurisdiction  to 
review  decisions  of  the  courts  of  Indian 
Territory  in  citizenship  cases  except  up- 
on the  question  of  the  constitutionality 
or  validity  of  the  legislation. 

On  February  11,  1897,  a  resolution 
drawn  up  by  Mr.  Owen  was  passed  by  the 
Senate,  directing  the  Secretary  [383]  of 
the  Interior  to  transmit  certain  histori- 
cal data  and  information  respecting  the 
rights  of  the  14th  article  claimants. 
This  was  referred  by  the  Secretary  to 
the  Commissioner  of  Indian  Affairs  for 
reply,  and  his  reply,  containing  material 
supporting  the  claims  of  the  Mississippi 
Choc  taws,  was  transmitted  by  the  Sec- 
retary to  the  Senate,  February  16,  1897 
(Senate  Doc.  129,  54th  Cong.,  2d  Sess.). 

About  the  same  time,  Mr.  Owen  made 
an  argument  before  the  Committee  on 
Indian  Affairs  of  the  House  in  support 
of  House  Bill  No.  10,372,  intended  to 
permit  the  Mississippi  Choctaws  to  con- 
tinue to  reside  in  that  state  and  still 
claim  the  rights  of  Choctaw  citizens.  A 
favorable  report  was  made  by  the  com- 
mittee, March  3,  1897  (House  Report 
3,080,  54th  Cong.,  2d  Sess.),  but  the  bill 
never  passed  either  House. 

In  the  Indian  Appropriation  Act  of 
June  7,  1897,  however,  the  following 
provision  was  contained :  "That  the  com- 
mission appointed  to  negotiate  with  the 
Five  Civilized  Tribes  in  the  Indian  Ter- 
ritory shall  examine  and  report  to  Con- 
gress whether  the  lilississippi  Choctaws, 
under  their  treaties,  are  not  entitled  to 
all  the  rights  of  Choctaw  citizenship 
except  an  interest  in  the  Choctaw  an- 
nuities" (chap.  3,  30  Stat,  at  L.  62,  83). 

Following  the  passage  of  this  act  Mr. 
Owen  appeared  before  the  Dawes  Com- 
mission in  the  interest  of  the  Mississippi 
Choctaws  with  whom  he  had  contracts. 
On  January  28,  1898,  the  commission 
made  a  report  to  Congress,  as  required 
by  the  act  last  mentioned  (House  Doc. 
274,  55th  Cong.,  2d  Sess.).  setting  forth 
in  brief  the  'history  of  the  Mississippi 
Choctaws  and  their  then  present  condi- 
tion; and  submitting  an  elaborate  argu- 
ment in  opposition  to  the  contention 
that  those  Choctaws  might  continue 
their  residence  and  political  status  in 
Mississippi  as  in  the  past,  and  still  en- 
joy all  the  rights  of  Choctaw  citizenship 
except  to  share  in  the  Choctaw  annuities ; 
[884]  declaring  that,  in  order  to  avail 
himself  of  the  privileges  of  a  Choctaw 
eitizen,  any  person  claiming  to  be  a 
descendant  of  those  provided  for  in 
article  14  of  the  Treaty  of  1830  ''must 
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descendant,  and  has  in  good  faith 
joined  his  brethren  in  the  territory,  with 
the  intent  to  become  one  of  the  citizens 
of  the  nation.  Having  done  so,  such  per- 
son has  a  right  to  be  enrolled  aa  a 
Choctaw  citizen,  and  to  claim  all  the 
privileges  of  such  a  citizen,  except  to  a 
share  in  the  annuities.  And  that  other- 
wise he  cannot  claim  as  a  right  the 
'privilege  of  a  Choctaw  citizen.'"  The 
commission  further  said  that,  if  they 
were  correct  in  this,  still  any  person  pre- 
senting himself,  claiming  the  right,  must 
be  required  by  some  tribunal  to  prove 
the  fact  that  he  was  a  descendant  of 
some  one  of  those  Indians  who  originally 
availed  themselves  of  and  conformed  to 
the  requirements  of  the  14th  article  of 
the  Treaty  of  1830.  "The  time  for  mak- 
ing application  to  this  commission  to  be 
enrolled  as  a  Choctaw  citizen  has  ex- 
pired. It  would  be  necessary,  therefore, 
to  extend  by  law  the  time  for  persons 
claiming  this  right  to  make  application 
and  be  heard  by  this  commission,  or  to 
create  a  new  tribunal  for  that  purpose." 

On  Juna  28,  1898,  Congress  passed  an 
act,  commonly  known  as  the  Curtis  Act, 
which  contained  in  §  21  provisions  for 
the  making  of  rolls  of  the  Five  Civilized 
Tribes  by  the  Dawes  Commission,  and, 
among  others,  the  following: 

"Said  commission  shall  have  author- 
ity to  determine  the  identity  of  Choc- 
taw Indians  claiming  rights  in  the  Choc- 
taw lands  under  article  fourteen  of  the 
treaty  between  the  United  States  and 
the  Choctaw  Nation  concluded  Septem- 
ber twenty-seventh,  eighteen  hundred 
and  thirty  [7  Stat,  at  L.  335],  and  to 
that  end  they  may  administer  oaths, 
examine  witnesses,  and  perform  all  other 
acts  necessary  thereto  and  make  report 
to  the  Secretary  of  the  Interior. 

[885]  "No  person  shall  be  enrolled 
who  has  not  heretofore  removed  to  and 
in  good  faith  settled  in  the  nation  in 
which  he  claims  citizenship:  Provided, 
however.  That  nothing  contained  in  this 
act  shall  be  so  construed  as  to  militate 
against  any  rights  or  privileges  which  the 
Mississippi  Choctaws  may  have  under  the 
laws  of  or  the  treaties  with  the  United 
States."  Chap.  517,  30  Stat,  at  h.  495, 
503. 

Public  notice  having  been  given  in 
Mississippi  as  to  the  times  and  places  at 
which  the  commission  would  hear  appli- 
cations'^ for  identification  under  the 
above  provision,  one  of  the  commission- 
ers, A.  S.  McKennon,  proceeded  to 
Miasiasippi   in   January,   1899|   with    a 
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force  of  clerks  and  stenographers,  and 
there  identified  and  made  up  a  schedule 
of  1,923  persons  as  being  Mississippi 
Choc  taws,  entitled  to  citizenship  in  the 
Choctaw  Nation  under  article  14  of  the 
treaty.  The  principle  adopted  was  that 
proof  of  the  fact  that  a  claimant  was  a 
full-blood  Indian  whose  ancestors  were 
living  in  Mississippi  at  the  date  of  the 
treaty  was  sufficient  evidence  to  report 
his  name  as  a  Mississippi  Choctaw  under 
§  21  of  the  Curtis  Act.  This  schedule, 
known  as  the  '^McKennon  roll,"  was 
subsequently  approved  by  the  commis- 
sion, who  forwarded  it,  with  a  report 
dated  March  10,  1899,  to  the  Secretary 
of  the  Interior.  The  schedule  never  was 
approved  by  the  Secretary,  and  was  at- 
tempted to  be  withdrawn  by  the  commis- 
sion December  20,  1900,  errors  having 
been  discovered  in  it.  It  was  formally 
disapproved  by  the  Secretary  March  1, 
1907.  The  court  of  claims  finds  that 
''the  work  of  Commissioner  McKennon, 
covering  a  period  of  about  three  weeks, 
in  identifying  and  making  up  said 
schedule,  was  interfered  with  and  re- 
tarded by  said  Charles  F.  Winton,  who 
endeavored  to  prevent  the  Indians  from 
appearing  for  identification.''  No  ex- 
planation of  this  appears.  At  the  same 
time  it  is  found  that  Mr.  Owen  (who,  of 
course,  was  associated  with  Winton) 
furnished  to  Commissioner  McKennon  a 
list  [386]  of  16,000  Choctaw  Indians, 
which  aided  McKennon  in  his  ofiicial 
work. 

Because  of  material  errors  discovered 
by  the  commission  in  the  McKennon  roll, 
another  party  was  organized  and  sent 
out  by  the  commission  for  the  purpose 
of  making  a  more  accurate  and  com- 
plete roll  of  the  Mississippi  Choctaws 
under  the  Act  of  1898,  whose  hearings 
were  commenced^  in  Mississippi  in  De- 
cember, 1900,  resumed  in  April  of  the 
following  year,  and  continued  until  the 
latter  part  of  August,  1901. 

February  7,  1900,  Winton  and  associ- 
ates presented  a  memorial  to  Congress, 
graying  that  the  treaty  rights  of  the 
[issiflsippi  Choctaws  be  so  construed  as 
to  afford  them  the  rights  of  Choctaw 
citizens  without  removal,  or  that  they  be 
permitted  to  have  those  rights  deter- 
mined in  the  courts.  Congress  took  no 
action  upon  this. 

April  4,  1900,  Winton  and  his  associ- 
ates memorialized  Congress,  requesting 
the  following  amendment  to  the  Indian 
Appropriation  Act,  then  pending:  'Pro- 
vided, That  any  Mississippi  Choctaw 
duly  identified  and  enrolled  as  such  by 
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the  United  States  Commission  to  the 
Five  Civilized  Tribes  shall  have  the 
right,  at  any  time  prior  to  the  approval 
of  the  final  rolls  of  the  Jklississippi 
Choctaws  by  the  Secretary  of  the  In- 
terior, to  make  settlement  within  the 
Choctaw-Chickasaw  country,  and,  on 
proof  of  the  fact  of  bona  fide  settlement, 
they  shall  be  enrolled  by  the  Secretary 
of  the  Interior  as  Choctaws  entitled  to 
allotment.'' 

The  act  as  passed  contained  the  fol- 
lowing : 

'^Provided,  That  any  Mississippi  Choc- 
taw duly  identified  as  such  by  the  United 
States  Commission  to  the  Five  Civilized 
Tribes  shall  have  the  right,  at  any 
time  prior  to  the  approval  of  the  final 
rolls  of  the  Choctaws  and  Chickasaws  by 
the  Secretary  of  the  Interior,  to  make 
settlement  within  the  Choctaw-Chicka- 
saw country,  and,  on  proof  of  the  fact  of 
bona  fide  settlement,  may  be  enrolled  by 
the  said  [387]  United  States  Commission 
and  by  the  Secretary  of  the  Interior  as 
Choctaws  entitled  to  allotment :  Provid- 
ed further,  That  all  contracts  or  agree- 
ments looking  to  the  sale  or  encum- 
brance in  any  way  of  the  lands  to  be 
allotted  to  said  Mississippi  Choctaws 
shall  be  null  and  void.''  Act  of  May  31, 
1900,  chap.  598,-31  Stat,  at  L.  221, 
236,  237. 

The  Dawes  Commission  thereafter  re- 
quired from  all  applicants  for  enrolment 
proof  of  descent  from  Choctaw  Indians 
who  remained  in  Mississippi  and  re- 
ceived patents  for  lands  under  the  14tb 
article  of  the  Treaty  of  1830.  This  con- 
stituted a  reversal  of  the  principle  previ- 
ously adopted  in  making  the  McKennon 
roll,  to  wit,  a  presumption  that  the  an- 
cestors of  full-blood  Choctaws  residing 
in  Mississippi  had  fully  complied  with 
the  requirements  of  article  14.  It  result- 
ed that  only  six  or  seven  persons  claim- 
ing as  Mississippi  Choctaws  were 
enrolled  under  the  Act  of  May  31,  1900, 
although  from  6,000  to  8,000  applica- 
tions were  filed  in  1900  and  the  early 
part  of  1901. 

On  April  1,  1901,  the  second  party, 
already  mentioned,  sent  by  the  Dawes 
Commission  to  Mississippi  for  the  pur- 
pose of  making  a  complete  and  accurate 
roll  of  Mississippi  Choctaws,  resumed 
hearings  at  Meridian,  Mi88i884>pi,  and 
held  continuous  sessions  there  and  at 
other  places  in  the  state  until  the  latter 
part  of  August.  The  court  of  elaim» 
finds  that  during  these  hearings  and  th^ 
making  of  this  roll  the  conduct  of  Win- 
ton and  associates  inereafled  the  woilt 
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of  enrolment  and  impeded  its  progress. 
Being  advised  by  Owen,  and  believing, 
that  the  McKennon  roll  was  a  final ity, 
and  constituted  a  favorable  judgment  in 
behalf  of  the  Choctaws  whose  names  ap- 
peared therein,  Winton  and  associates 
advised  all  Indians  who  had  been  previ- 
ously enrolled  not  to  appear  again  be- 
fore the  commission  for  identification. 
Nevertheless,  as  already  stated,  6,000  or 
8,000  applications  for  enrolment  were 
made,  of  which  only  six  or  seven  were 
accepted  under  the  stringent  rule  of 
proof  adopted  by  the  commission. 

[388]  June  20,  1901,  Winton,  under 
advice  of  counsel,  began  taking  new  con- 
tracts with  individual  Ciioctaws  living  in 
Mississippi,  in  lieu  of  the  previous  con- 
tracts already  mentioned.  The  new  con- 
tracts were  834  in  number,  and  em- 
braced in  all  about  2,000  persons. 

March  21,  1902,  while  preparation  of 
the    identification    roll    of    Mississippi 
Choctaws  was  still  in  progress,  an  agree- 
ment   was    entered    into    between    the 
Choctaw   and    Chickasaw    Nations    and 
the  Dawes  Commission  in  which,  by  §§ 
41,  42,  43,  and  44,  it  was  proposed  to 
fix  the  status  of  the  Mississippi  Choc- 
taws.    This      agreement,      after      some 
amendments  in  Congress,  was  approved 
by  Act  of  July  1,  1902,  and  ratified  by 
the  Choctaws  and  Chickasaws  on  Sep- 
tember 25,  1902  (chap.  1362,  32  Stat,  at 
L.   641,  651,   652).    It   was   under   this 
agreement,     known     as     the     Choctaw- 
Chickasaw      Supplemental      Agreement, 
that    practically    all    Mississippi    Choc- 
taws  were   enrolled   and   secured   their 
rights  to  allotments  of  Choctaw  tribal 
lands.    Sec.  41,  as  signed  by  the  parties, 
did  not  contain   the  full-blood  rule  of 
evidence, — that  is,  that  full-blood  Choc- 
taws living  in  Mississippi  should  be  pre- 
sumed  to   be  descendants  of  Choctaws 
who  had  complied  with  the  requirements 
of  article  14  of  the  Treaty  of  1830.     It 
permitted  all  persons  identified  by  the 
eommission  under  the  provisions  of  §  21 
of  the  Act  of  June  28,  1808,  as  Missis- 
sippi Choctaws  entitled  to  benefits  under 
article  14  of  the  treaty,  to  make  bona 
fide    settlement    within     the    Choctaw- 
Chickasaw  country  at  any  time  within 
six  months  after  the  date  of  the  final 
ratification  of  the  agreement,  and,  upon 
proof  of  such  settlement  to  the  commis- 
sion within  one  year  after  the  date  of 
such  ratification,   they  were   to  be  en- 
rolled by  the  commission  as  Mississippi 
Choctaws    entitled    to    allotment;    but 
declared:    ''The  application  of  no  per- 
son  for  identification   as  a  Mississippi 
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mission  after  the  date  of  the  final  rati- 
fication of  this  agreement.''  While  the 
supplemental  agreement,  [380]  as  thus 
proposed,  was  pending  in  the  Senate, 
Winton  and  associates  presented  a 
memorial  to  that  body  in  behalf  of  the 
full-blood  Mississippi  Choctaws,  review- 
ing prior  legislation,  and  praying  that 
the  provisions  of  the  agreement  then 
pending  should  be  amended  so  that  the 
full-blood  rule  of  evidence  should  be 
established,  and  the  Mississippi  Choc- 
tav/s  given  time,  after  identification,  to 
remove  to  the  Choctaw  country,  and 
longer  time  within  which  to  make  appli- 
cation. Senate  Doc.  319,  57th  Cong.,  1st 
Sess.  The  memorial  prayed  that  §§  41, 
42,  43,  and  44,  which,  it  was  alleged, 
imposed  onerous  conditions  upon  Missis- 
sippi Choctaws,  should  be  struck  out, 
and  plain  provision  made  that  persons 
whose  names  appeared  upon  the  Mc- 
Kennon roil,  and  such  full-blood  Missis- 
sippi Choctaws  as  might  be  identified  by 
the  commission,  and  the  wives,  children, 
and  grandchildren  of  ail  such,  should 
alone  constitute  the  ''Mississippi  Choc- 
taws,'' entitled  to  benefits  under  the 
agreement;  and  that  all  of  them  who 
should  have  removed  to  the  Choctaw- 
Chickasaw  lands  within  twelve  months 
after  official  notification  of  their  iden- 
tification should  be  enrolled  upon  a  sep- 
arate roll  designated  "Mississippi  Choc- 
taws," and  lands  equal  in  value  to  lands 
allotted  to  citizens  of  the  Choctaw  and 
Chickasaw  tribes  should  be  selected  and 
set  apart  for  each  of  them,  and  that, 
after  a  bona  fide  residence  for  a  period 
of  a  year,  and  proof  thereof,  they  should 
receive  patents,  as  provided  in  the 
Atoka  Agreement,  and  be  treated  in  all 
respects  as  other  Choctaws.  An  amend- 
ment embodying  these  suggestions  was 
introduced  in  the  Senate  at  Mr.  Owen's 
request,  submitted  to  the  Department  of 
the  Interior,  and  adversely  reported 
upon.  Section  41,  however,  was  subse- 
quently amended,  and,  as  finally  enacted 
(32  Stat,  at  L.  651,  chap.  1362),  estab- 
lished the  full-blood  rule  as  a  rule  of 
evidence,  allowed  six  months  after  date 
of  final  ratification  of  the  agreement 
within  which  applications  for  identifica- 
tion might  be  made,  six  months  after 
[390]  identification  within  which  settle- 
ment might  be  made  within  the  Choctaw- 
Chickasaw  country,  and  one  year  after 
identification  for  making  proof  of  such 
settlement  to  the  commission. 

The  passage  of  the  Act  of  July  1, 
1902,  as  thus  amended,  was  opposed  by 
Mr.  Owen  and  the  associates  of  Winton, 
who    protested    against    the    conditions 
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eontained  in  the  amended  sections  relat- 
ing to  the  Mississippi  Choetaws  as  final- 
ly adopted. 

The  Indian  Appropriation  Act  of 
March  3, 1903  (chap.  994,  32  Stat,  at  L. 
982,  997),  contained  the  following: 
''That  the  sum  of  twenty  thousand 
dollars,  or  so  much  thereof  as  is  neces- 
sary, is  hereby  appropriated,  to  be  im- 
mediately available,  for  the  purpose  of 
aiding  indigent  and  identified  full-blood 
Mississippi  Choetaws  to  remove  to  the 
Indian  Territory,  to  be  emended  at  the 
discretion*  and  under  the  direction  of  the 
Seoretary  of  the  Interior.'^  The  special 
disbursing  agent  of  the  Dawes  Conmiis- 
sion  was  sent  to  Mississippi  to  carry  out 
this  provision.  He  there  organized  par- 
ties and  assembled  all  Indians  who 
could  be  found  and  induced  to  come,  and 
the^  were  later  transported  by  special 
trains  to  Indian  Territory,  and  there 
further  maintained  until  placed  upon 
allotments,  and  supplied  with  tools  and 
other  equipment  and  nttions  for  six 
months,  all  at  the  expense  of  the  United 
States.  The  total  number  thus  trans- 
ported, maintained,  and  equipped  was 
420. 

The  Dawes  Commission  received  appli- 
cations from  approximately  25,000 
persons  for  enrolment  as  Mississippi 
Choetaws.  Of  this  number  2,534  were 
identified  by  the  commission;  but  of  these 
956  failed  to  remove  to  Indian  Terri- 
tory, or  submit  proof  of  their  removal 
and  settlement  within  the  time  pre- 
scribed by  law.  The  total  number  of 
applicants  identified  and  finally  en- 
roUed,  and  who  have  received  allotments 
as  members  of  the  Choctaw  Nation,  is 
1,578,  of  whom  only  833  appear  on  the 
McEennon  roll,  [d91]  and  only  696  had 
contracts  with  Winton  and  his  associates. 
One  hundred  and  eighty-one  Mississippi 
Choetaws  had  voluntarily  removed  to 
Uie  territory  in  1891,  and  were  received 
into  the  Choctaw  Nation.  These  were 
carried  on  the  rolls  as  Mississippi  Choe- 
taws, making  the  total  enrolment  1,759; 
but  the  181  Indians  just  mentioned  were 
not  regarded  as  defendants  in  this  pro- 
ceeding. 

The  funds  derived  from  sales  of  allot- 
ted lands  of  enrolled  Mississippi  Choe- 
taws subject  to  the  restrictions  upon 
alienation  prescribed  by  §  1  of  the  Act 
of  May  27,  1908  (chap.  199,  35  SUt.  at 
L.  312,  3  Fed.  Stat  Anno.  2d  ed.  p.  881), 
are  held  by  the  government  to  the  credit 
of  the  individual  Indians  entitled  there- 
to. All  other  funds  belonging  to  enrolled 
MiflsiMippi  Choetaws  are  held  as 
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funds,  the  names  being  carried  on  a 
separate  roll. 

As  we  construe  the  jurisdictional  acts 
under  which  these  claims  were  submitted 
to  the  court  of  claims,  they  contemplate 
not  an  action  in  personam  to  establish  a 
personal  liability  against  individual 
Indians,  or  a  group  of  Indiuis,  but  a 
suit  of  an  equitable  nature  against  that 
class  of  Mississippi  ChocUws  who, 
through  successful  assertion  of  the  right 
of  citizenship  in  the  Choctaw  Nation, 
acquired  allotments  of  lands  in  what 
formerly  was  the  tribal  domain,  and  a 
participation  in  funds  held  in  trust  by 
the  United  States, — ^a  suit  having  the 
object  of  imposing  an  equitable  charge 
upon  their  funds  and  lands  for  a  rea- 
sonable and  proportionate  contribution 
towards  the  value  of  services  rendered 
and  expenses  incurred  by  the  claimants 
in  securing  for  said  class  of  Indians  a 
beneficial  participation  in  the  trust 
estate,  according  to  the  principle  ap- 
plied in  Internal  Improv.  Fund  v. 
Qreenough,  105  U.  S.  527,  532,  et  seq., 
26  L.  ed.  1157,  1160,  and  Central  R.  ft 
Bkg.  Co.  V.  Pettus,  113  U.  S.  116,  122- 
127,  28  L.  ed.  915,  917-919,  5  Sup.  Ct. 
Rep.  387.  The  present  suit  is  of  that 
nature. 

It  is  thoroughly  established  that  Con- 
gress has  plenary  authority  over  the 
Indians  and  all  their  tribal  relations, 
and  full  power  to  legislate  concerning 
their  tribal  property.  [S92]  The  guard- 
ianship arises  from  their  condition  of 
tutelage  or  dependency;  and  it  rests 
with  Congress  to  determine  when  the 
relationship  shall  cease;  the  mere  grant 
of  rights  of  citizenship  not  being  suf- 
ficient to  terminate  it.  Lone  Wolf  v. 
Hitchcock,  187  U.  S.  553,  564,  et  seq., 
47  L.  ed.  299,  305,  23  Sup.  Ct.  Rep.  216; 
Marchie  Tiger  v.  Western  Invest.  Co. 
221  U.  S.  286,  310-316,  55  L.  ed.  738, 
747-749,  31  Sup.  Ct.  Rep.  578.  In 
authorizing  the  present  suit.  Congress 
evidently  recognized  that  it  was  imprac- 
ticable to  bring  before  the  court  all 
interested  individual  Choetaws;  henee, 
treating  them  as  a  class,  it  designated 
the  representatives  who  should  defend 
for  them,  by  analogy  to  the  familiar 
practice  in  equity,  recognized  in  Equity 
Rule  38  (226  U.  S.  659,  57  L.  ed.  1643, 
33  Sup.  Ct.  Rep.  xxix.).  To  the  objec- 
tion that  the  government's  trustee^iip 
of  the  funds  of  these  Indians,  and  its 
guardianship  over  their  interests  in  the 
allotted  lands,  made  it  necessary  that 
the  United  States  should  be  a  party  to 
the  proceeding,  it  is  suffleient  to  say 
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that  tke  r^g^tion  of  this  matter  is 
clearly  within  the  power  of  Congress, 
and  that  Congress  acted  within  that 
power  in  eonstitnting  the  governor  of 
Uie  Choetaw  Nation  the  representative 
of  the  defendants,  upon  whom  notice  of 
tlie  soit  was  to  be  served  in  their  behalf, 
and  designating  the  Attorney  Gheneral  of 
the  United  States  as  their  attorney  to 
appear  and  defend  the  suit.  We  are 
dear,  therefore,  that  there  is  no  sub- 
itantial  basis  for  the  contention  that 
the  jurisdictional  acts  have  the  effect  of 
depriving  the  Indians  of  their  property 
without  due  process  of  law,  and  hence 
are  in  conflict  with  the  5th  Amendment, 
— a  contention  which,  while  overruled  by 
a  majority  of  the  court  of  claims,  was 
aeeeded  to  by  the  Chief  Justice  in  a 
eonenrring  opinion,  51  Ct.  CI.  324-327. 

The  claim  of  Winton,  Owen,  and  as- 
soeiates,  is  based  wholly  upon  services 
rendered, — nothing  being  asked  because 
of  expenses  incurred  or  moneys  dis- 
bursed. According  to  the  findings  the 
■arvices  rendered  were  in  the  nature  of 
professional  services  before  Congress 
and  its  committees,  individual  Repre- 
sentatives and  Senators,  the  [808]  Dawes 
Commission,  etc.,  intended  to  establish 
the  right  of  the  Mississippi  Choctaws  to 
participation  in  the  material  benefits  of 
eitisenship  in  the  Choctaw  Nation,  and 
to  secure  such  legislation  by  Congress 
aa  might  be  needed  for  the  practical 
attainment  of  the  object  sought.  The 
findings  render  it  clear  that  services  of 
this  nature,  altogether  proper  in  char- 
aeter, — ^not  lobbying,  in  the  odious 
■ense, — were  rendered  by  these  claimants  I 
onder  particular  employment  by  many 
individual  Mississippi  Choctaws,  but 
with  the  object,  incidentally,  of  bene- 
fiting the  Mississippi  Choctaws  as  a 
class,  because  only  so  could  the  clients 
of  the  claimants  be  benefited.  We 
make  no  doubt  that,  for  proper  profes- 
sional services  rendered,  and  expenses 
inenrred  in  promoting  legislation  that 
has  for  its  object  and  effect  the  rescue 
of  substantial  property  interests  for  a 
class  of  beneficiaries  under  a  trust  of  a 
public  nature,  it  is  equitable  to  impose 
a  ehaige  for  reimbursement  and  com- 
pensation upon  the  interests  of  those 
beneficiaries  who  receive  the  benefit,  the 
same  as  if  a  like^  result  had  been 
reached  through  successful  litigation  in 
the  courts.  In  either  case  there  is  the 
same  curious  analogy  to  the  salvage 
aenrices  of  the  maritime  law;  and  while 
it  may  be  more  difficult  to  weigh  the 
effaet  of  a  service  rendered  in  promoting 
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legislation,  and  to  estimate  its  value, 
than  in  a  ease  of  successful  litigation, 
we  think  the  principle  of  Internal 
Improv.  Fund  v.  Greenough  and  Central 
R.  ft  Bkg.  Co.  V.  Pettus  applies  in  the 
one  case  as  in  the  other. 

The  fact  that,  in  the  present  ease,  the 
services  were  rendered  under  contracts 
with  particular  Indians,  whether  valid 
or  invalid,  is  no  obstacle  to  a  recovery. 
Services  not  gratuitous,  and  neither 
mala  in  se  nor  mala  prohibita,  rendered 
under  a  contract  that  is  invalid  or  un- 
enforceable, may  furnish  a  basis  for  an 
implied  or  constructive  contract  to  pay 
their  reasonable  value.  King  v.  Brown, 
2  Hill,  485,  487;  Erben  v.  Lorillard,  19 
N.  Y.  299,  302;  Smith  v.  Smith,  28  N.  J. 
L.  208,  218,  78  Am.  Dec.  49;  [894]  Mc- 
Elroy  V.  Ludlum,  32  N.  J.  Eq.  828,  833; 
Oay  V.  Mooney,  67  N.  J.  L.  27,  50  Atl. 
596,  67  N.  J.  L.  687,  52  Atl.  1131;  New 
York  C.  ft  H.  R.  R.  Co.  v.  Gray,  161  App. 
Div.  924,  932,  145  N.  Y.  Supp.  1125, 
afiinned  in  239  U.  S.  583,  587,  60  L.  ed. 
451,  453,  36  Sup.  Ct.  Rep.  176. 

And  assuming  the  last  set  of  con- 
tracts made  by  Winton  and  Owen  with 
the  Mississippi  Choctaws  (including  the 
Daley  contracts)  be  regarded  as  valid, 
they  still  do  not  create  an  obstacle  to 
the  present  suit.  As  between  the  claim- 
ants and  their  own  clients,  the  existence 
of  valid  express  contracts  would  bar  re- 
covery upon  an  implied  contract.  But 
there  was  no  privity  between  claimants 
and  the  Mississippi  Choctaws  as  a  class, 
no  contract  having  been  made  with 
them  in  their  aggregate  capacity,  and 
the  individual  contracts  not  including 
all  members  of  the  class.  Under  the 
equitable  doctrine  that  we  hold  applica- 
ble, claimants,  having  substantially  per- 
formed the  agreements,  might  demand 
compensation  under  them  aa  against 
their  own  clients,  and  the  latter  would 
then  be  entitled  to  a  ratable  contribution 
upon  the  basis  of  a  quantum  meruit  from 
their  fellow  beneficiaries  whose  inter- 
ests in  the  trust  estate  were  secured  and 
rendered  available  through  the  services 
of  claimants.  And  by  way  .of  avoiding 
circuity  of  action  the  equitable  pro- 
ceeding may  well  be  brought,  as  it  has 
been  brouj^ht,  by  claimants  directly 
against  the  beneficiaries  of  the  trust; 
claimants  waiving,  as  they  must,  any 
right  to  recover  under  the  contracts  the 
measure  of  compensation  prescribed 
therein,  ^ence,  whether  valid  or  in- 
valid, the  contracts  are  important  merely 
as  they  show  that  claimants  were  not 
intermeddlersy   but   were   employed   by 


394-307 


SUPREME  COURT  OF  THE  UNITED  STATES. 


Oct.  Tebm, 


large  numbers  of  Miisissippi  Choctaws, 
members  of  tbe  benefited  class,  and  that 
their  services  were  not  intended  to  be 
gratuitous. 

But,  in  order  that  there  may  be  an 
equitable  charge  in  such  a  case,  it  is 
essential  that  the  services  rendered  shall 
have  been  substantially  instrumental  in 
producing  a  result  beneficial  to  the  class 
of  cestuis  que  trustent  upon  whose  [305] 
interests  the  charge  is  to  be  imposed. 
And  while  from  the  facts  found  it  is  alto- 
gether probable  that  the  services  of 
Winton  and  associates  did  materially 
conduce  to  bring  about  a  result  bene- 
ficial to  the  Mississippi  Choctaws  by 
furthering  the  measures  of  legislation 
and  administration  that  were  needed  to 
give  them  a  participation  in  the  lands 
and  funds  of  the  Choctaw  Nation,  there 
is  no  specific  finding  of  fact  upon  that 
subject.  If,  from  the  circumstantial 
facts  as  found,  it  followed  as  a  neces- 
sary inference  that  the  services  did  ma- 
terially contribute  to  produce  the  effect 
indicated,  it  might  be  held  that  the 
ultimate  fact  resulted  as  a  conclusion  of 
law.  See  United  States  v.  Pugh,  99  U. 
S.  265,  269-272,  25  L.  ed.  322-324.  But 
the  facts  as  found  are  inconclusive  re- 
specting the  crucial  point.  Some  of  the 
services  set  forth  in  the  findings  clearly 
tended  to  produce  a  beneficial  result; 
but  there  were  others  having  apparently 
a  contrary  tendency.  The  interference 
by  Winton  with  the  work  of  Commis- 
sioner McKennon  in  making  up  his  roll, 
and  with  the  work  of  the  second  party 
in  making  identifications;  the  insistence 
before  Congress  upon  measures  for 
granting  to  the  Mississippi  Choctaws  the 
rights  of  citizenship  in  the  Nation  while 
retaining  their  residence  in  Mississippi; 
and  the  opposition  to  the  passage  of  the 
Act  of  July  1,  1902,  in  its  final  form, 
may  be  mentioned.  However  reason- 
able and  well-intended  these  acts  on 
the  part  of  the  claimants  may  have 
been, — attributable,  as  probably  they 
were,  to  zeal  in  the  interests  of  the  In- 
dians,— it  cannot  be  said  to  be  free  from 
doubt  that  the  efforts  of  claimants,  taken 
as  a  whole,  advanced  the  claims  of  the 
Mississippi  Choctaws  as  a  class  to  citi- 
zenship in  the  Nation,  and  constituted  a 
material  factor  in  producing  the  ulti- 
mate advantageous  result. 

But  there  were  requests  for  addi- 
tional findings,  directed  to  the  very 
point  upon  which  findings  are  want- 
ing. These  requests  were  preferred 
under  Rules  90-95^  but  were  filed 
more  than  the  prescribed  sixty  days 
after  judgment.    The  [8961  court,  in  its 
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discretion,  might  have  rejected  them 
on  this  ground.  Not  doing  this,  how- 
ever, it  passed  upon  the  merits  of 
the  requests,  as  was  reasonable  in  a  ease 
so  important  and  so  complicated;  and 
since,  from  the  reasons  given  for  reject- 
ing them,  it  appears  that  the  court,  to 
some  extent,  misapprehended  the  nature 
of  the  main  issue,  and  the  bearing  of  the 
requested  findings  thereon,  it  cannot  be 
said  that,  had  it  not  done  so,  it  would 
have  rejected  the  requests  because  not 
filed  in  due  season. 

Many  of  the  requests,  while  sugges- 
tive of  matters  that  might  well  have 
been  included  in  the  findings,  either  are 
not  framed  with  sufficient  definiteness 
to  enable  us  to  say  that  there  was  error 
in  rejecting  them,  or  are  objectionable 
for  other  reasons.  But  those  here  stated 
ought  to  have  been  acceded  to: 

XXIX.-K  (52  Ct.  CI.  128).  "Whether 
or  not  the  labor  of  Robert  L.  Owen  in 
behalf  of  the  rights  of  the  Mississippi 
Choctaws  to  citizenship  in  the  Choctaw 
Nation,  from  July,  1896,  to  1906,  result- 
ed in  any  benefit  or  value  whatever  to 
the  Mississippi  Choctaws." 

XXXI.-E  (52  Ct.  CI.  130).  "Whether 
or  not  the  1,643  Mississippi  Choctaws 
who  were  admitted  to  citizenship  in  and 
received  allotments  as  members  of  the 
Choctaw  Nation  obtained  the  right  to 
become  such  citizens  and  thereby  receive 
allotments  as  a  result,  to  any  extent 
whatever,  of  any  of  the  labor  and  work 
done  by  Robert  L.  Owen  and  associates 
during  the  period  of  several  years  prior 
to  the  passage  of  the  acts  under  which 
they  were  enrolled  and  allotted;  and 
what  compensation  is  equitable  or  justly 
due  therefor  on  the  principle  of  quantum 
meruit,  as  required  by  the  jurisdictional 
act  in  this  case.'' 

The  reasons  given  for  the  rejection  of 
these  requests  are  not  satisfactory;  and 
for  failure  to  make  findings  in  response 
thereto,  the  judgment  in  the  case  of 
Winton  and  associates,  No.  6,  must  be 
reversed,  and  the  cause  remanded  for 
additional  findings  as  requested. 

[«307]  The  claim  in  No.  12,  Katie  A. 
Howe,  executrix  of  Chester  Howe,  de- 
ceased, like  the  one  we  have  been  disrass- 
ing,  is  based  upon  alleged  legal  services 
rendered  before  Congress  and  the  Interior 
Department  in  Representing  and  pro- 
tecting the  interests  of  the  Mississippi 
Choctaws,  and  establishing  their  rights 
in  and  to  lands  in  the  Choctaw  Nation. 
The  findings  show  that  Chester  Howe» 
having  acquired  an  interest  in  a  laifs 
number  of  contracts  taken  by  a  ifirm  of 
Hudson  ft  Arnold,  or  the  members  of 
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the  firm,  with  individual  Mississippi 
Choetaw  elaimants,  having  the  object  of 
securing  the  rights  of  the  latter  to  allot- 
ments in  the  tribal  lands  of  the  Choctaw 
Nation,  and  removing  the  Indians  to  the 
Indian  Territory,  was  actively  engaged 
for  about  a  year  and  a  half  in  pressing 
the  claims  of  those  Choctaws  upon  Con- 
gressmen and  Senators,  the  subcommit- 
tee on  Indian  Affairs  of  the  House  of 
Representatives,  the  officials  of  the  In- 
dian Office,  and  the  Secretary  of  the 
Interior.  It  is  found  not  to  have  been 
established  by  the  evidence  that  Howe's 
services  were  effective  in  establishing 
the  elaims  of  the  Mississippi  Choctaws 
to  citizenship  in  the  Choctaw  Nation,  or 
that  such  legislation  as  was  enacted, 
under  which  they  received  allotments  in 
the  tribal  lands,  was  the  result  of  his 
professional  services.  The  vital  element 
of  a  benefit  conferred  upon  the  Missis- 
sippi Choctaws  as  a  class  is  lacking,  and 
from  what  we  have  said  it  is  manifest 
that  the  judgment  of  the  court  of  claims 
as  to  this  claim  must  be  affirmed. 

In  the  other  cases  covered  by  the 
present  appeals,  viz.,  Bounds,  No.  7, 
London,  No.  8,  Field  and  Lindly,  No.  9, 
Beckham,  No.  10,  and  Vernon,  No.  11, 
the  findings  show  no  benefit  conferred 
upon  the  Mississippi  Choctaws  as  a 
class,  for  which  recovery  can  be  had 
under  the  jurisdictional  acts.  The 
claims  of  Bounds,  Beckham,  and  Vernon, 
are  based  upon  services  rendered  and 
expenses  incurred  in  behalf  of  individual 
Indians.  London  did  nothing  to  advance 
the  claims  of  the  Mississippi  Choctaws  to 
eitizenship  [898]  in  the  Nation.  Lindly 
and  Field  claim  as  associates  of  Chester 
Howe;  it  does  not  appear  that  Lindly 
performed  any  meritorious  service  for 
the  Indians;  Field  was  active  in  impress- 
ing upon  Congressmen  and  Senators  his 
views  as  to  necessary  and  proper  legis- 
lation for  securing  the  rights  of  the 
Mississippi  Choctaws  to  citizenship  in 
the  Choctaw  Nation;  but  the  extent  and 
effect  of  such  services  do  not  appear,  nor 
does  it  appear  that  the  legislation  final- 
ly enacted  was  the  result  of  said  serv- 
ices. In  none  of  these  cases  does  the 
record  show  any  proper  foundation  laid 
for  a  remand  for  further  findings.  All 
these  claims  were  properly  rejected. 

No.  6.  Judgment  reversed,  and  the 
eanse  remanded  for  further  findings  of 
faet  as  above  specified. 

Nos.  7,  8,  9,  10,  11,  and  12.  Judg- 
ments affirmed. 

Mr.  Justice  Vsa  Devanter  and  Mr. 

•5  L.  ed. 


Justice  McBeynolds  took  no  part  in  the 
consideration  or  decision  of  these  cases. 


CLAY  ARTHUR  PIERCE,  Henry  Clay 
Pierce,  and  Pierce  Investment  Company, 
Appts., 

V. 

UNITED  STATES  OF  AMERICA. 
(See  S.  C.  Reporter's  ed.  398-406.) 

Execution  ^  on  Judgment  for  penalties. 

1.  All  judgments  for  penalties,  whether 
recovered  by  civil  or  criminal  proceedings, 
are  within  the  provision  of  U.  o.  Rev.  Stat. 
§  1041,  that  judgments  for  penalties  may 
oe  enforced  by  execution  against  the  prop- 
erty of  the  defendant  in  like  manner  as 
judgments  in  civil  cases  are  enforced. 
[For  other  onHCB,  see   UxecutiOD,   I.  in   Digest 

Sup.  Ct.  1908. ) 

Creditors'  bill  —  by  United  States  — 
Judgment  imposing  fine. 

2.  A  judgment  imposing  a  fine  upon 
a  corporation  for  accepting  rebates,  con- 
trary to  the  Elk  ins  Act  of  February  19, 
1903,  §  2,  is  a  debt  which  will  support  a 
creditors'  bill  by  the  United  States  to  obtain 
satisfaction  of  tlic  judgment  out  of  the 
assets  in  the  hands  of  the  stockholder:*, 
among  whom  all  the  corporate  property 
has  been  distributed,  U.  S.  Rev.  Stat.  § 
1041,  having  provided  that  judgments  foi 
penalties  may  be  enforced  by  execution 
against  the  propertv  of  the  defendant  in 
like  manner  as  judgments  in  civil  cases 
are  enforced. 

[For  other  cases,  sec  Creditors*  Bill,  II.  in 
Digest  Sup.  Ct.  1908.] 

Note. — On  suit  for  statutory  penalty 
as  a  civil  or  criminal  prosecution — seo 
note  to  Hepner  v.  United  States,  27 
L.R.A.(N.S.)  739. 

On  effect  of  dissolution  on  dehts  owed 
by  corporations  and  on  their  property — 
see  note  to  Mumma  v.  Potomac  Co.  8 
L.  ed.  U.  S.  945. 

On  liability  of  directors  for  corporate 
debts  where  they  sell  the  entire  corporate 
property  and  distribute  the  proceeds — see 
note  to  Darcy  v.  Brooklyn  &  N.  Y.  Ferry 
Co.  26  L.R.A.(N.S.)  267. 

On  individual  liability  of  stockholders 
for  corporate  debts — see  notes  to  Hatch 
V.  Dana,  25  L.  ed.  U.  S.  885;  Lloyd  v. 
Preston,  36  L.  ed.  U.  S.  1111 ;  and  United 
States  V.  Stanford,  40  L.  ed.  U.  S.  751. 

As  to  whether  statutory  liability  of 
stockholders  for  debts  of  corporations  in- 
cludes interest  thereon — see  note  to  Flynn 
V.  American  Bkg.  &  T.  Co.  19  L.R.A. 
(N.S.)  428. 

As  to  interest  on  judgments — ^see  note 
to  Rockwell  V.  Butler,  17  L.R.A.  612. 
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Creditors'  bill  —  •definitions  ^  equitable 
execution. 

3.  A  judgment  creditors'  bill  is,  in  es- 
sence, an  equitable  execution,  comparable  to 
proceedings  supplementary  to  execution. 

Corporations  ~  distribution  of  assets 
among  stockholders  —  rights  of 
creditors. 

4.  A  corporation  cannot  disable  itself 
from  responding  to  liability  for  its  acts  by 
distributing  its  property  among  its  stock- 
holders, and  leaving  remediless  those  having 
valid  claims.  In  such  a  case  the  claims, 
after  being  reduced  to  judgment,  may  be 
satisfied  out  of  the  assets  in  the  hands  of 
the  stockholders. 

[For  other  cases,  see  Corporations,  XI.  in 
Digest  Sup.  Ct.  1908.] 

Corporations  —  dlstribntion  of  assets 
among  stockholders  —  rights  of, 
creditors. 

6.  The  right  to  follow  the  distributed 
assets  of  a  corporation  in  the  hands  of  the 
stockholders  applies  not  only  to  those  who 
are  creditors  in  the  commercial  sense,  but 
to  all  who  hold  unsatisfied  claims. 
(For  other  cases,  see  Corporations,  XI.  in 
Digest  Sup.  Ct.  1908.] 

Creditors'  bill  —  by  United  States  — 
Judgment  Imposing  fine  ^  claim  un- 
liquidated when  assets  of  judgment 
debtor  were  distributed. 

6.  The  right  of  the  United  States  to 
maintain  a  creditors'  bill  to  obtain  satis- 
faction of  a  judgment  imposing  a  fine  on 
a  corporation  for  accepting  reluttes  out  of 
the  assets  in  the  hands  of  the  stockholders, 
among  whom  all  the  corporate  property  has 
been  distributed,  exists,  although  the  judg- 
ment was  not  rendered  until  after  the  dis- 
tribution was  made, — especially  where  such 
stockholders  were  not  ignorant  of  the 
government's  claim,  since  they  were  officers 
of  the  corporation,  and  the  indictment  was 
pending  when   the   transfer   of   the   assets 

was  made. 

[For  other  cases,  seo  Creditors*  Bill.  III.  in 
Digest  Sup.  Ct.  1908.] 

Creditors'  bill  —  by  United  States  — 
return  nulla  bona. 

7.  A  creditors'  bill  may  be  maintained 
by  the  United  States  upon  a  judgment  re- 
covered by  it  in  a  Federal  district  court  in 
another  state,  although  the  return  of  nulla 
bona  was  not  made  by  the  marshal  for  the 
district  in  which  the  creditors'  suit  was 
brought  until  after  the  commencement  of 
the  suit,  where  the  execution  issued  to  the 
marshal  for  the  district  in  which  the  jude- 
ment  was  recovered  had  been  returned  nulla 
bona  before  the  creditors'  suit  was  brought, 
and  it  is  agreed  that  when  the  latter  suit 
was  brought  the  judgment  debtor  had  no 
property  anywhere  out  of  which  the  judg- 

•  ment  could  be  satisfied  in  law;  an  estecution 
issued  in  favor  of  the  United  States  by  any 
of  its  courts  running,  by  virtue  of  U.  S. 
Rev.  Stat.  §  986,  in  every  part  of  the  United 

tf^^  other  cases,  see  Creditors'  BUI,  III.  Id 
Digest  Sep.  Ct.  1908.1 


Creditors'  bill  —  other  remedy. 

8.  The  existence  of  a  possible  remedy 

asainst  the  purchaser  of  all  of  the  property 

of  a  corporation  against  which  the  United 

States  had  recovered  a  judgment  did  not 

bar  the  government  from  following,  by  a 

creditors'  bill,  the  assets  of  the  corporation 

in   the   hands   of   its   stockholders,   among 

whom  all  the  proceeds  of  the  sale  had  been 

distributed. 

[For  other   casrs.   see   Creditors'    BUI,    III.  to 
Digest  Sup.  Ct.  1908.] 

Election  of  remedies  —  choice. 

9.'  A  suit  by  the  United  States  to  sub- 
ject to  the  satisfaction  of  a  judgment  re- 
covered by  it  against  a  corporation  certain 
of  the  property  of  such  corporation  whidi 
it  had  conveyed  to  another  corporation  did 
not  amount  to  an  election  of  remedies 
which  would  bar  the  government  from  lol* 
lowing  by  creditors'  bill  the  assets  of  ths 
judgment  debtor  in  the  hands  of  its  stock- 
holders, among  whom  all  the  corporate 
assets  had  been  distributed. 
[For  other  cases,  see  Election  of  Remedies.  III. 
in  Digest  Sup.  Ct.  1908.] 

Appeal  —  error  not  assigned. 

10.  A  purely  technical  objection  not  sst 
up  among  the  errors  assigned  in  the  circuit 
court  of  appeals  and  in  the  Federal  Supremt 
Court  is  not  available  in  the  latter  court. 
[For  other  cases,  see  Appeal  and  Brror,  V.  t.  Is 

Digest  Sup.  Ct.  1908.] 

Appeal  —  errors  not  assigned. 

11.  The  improper  allowance  of  interest 

on  a  judgment  in  a  creditors'  suit  should 

have  been  considered  in  the  Federal  circuit 

court  of   appeals  though   not  assigned  as 

error,  where  the  rules  of  that  court  provide 

that  it  may  notice  a  plain  error  not  assigned 

or  specified. 

[For  other  cases,  nee  Appeal  and  Bri*or,  V.  t.  Is 
Digest  Sup.  Ct.  1908.  J 

Interest  ~  on   Judg^ient  —   creditors' 
suit. 

12.  Interest  in  a  creditors'  suit  brought 
by  the  United  States  on  a  judgment  for  s 
penalty  recovered  in  a  proceeding  b^ua 
by  criminal  indictment  is  allowable  only 
from  the  time  when  judgment  was  entered 
in  the  creditors'  suit,  since  the  original 
judgment  does  not  fall  within  the  terms  of 
the  only  applicable  Federal  statute,  vis., 
U.  S.  Rev.  Stat.  §  960,  providing  that  inter- 
est shall  be  allowed  on  all  judgments  la 
civil  causes. 

[For  other  cases,  see  Interest,  II.  c  la  Dlflsst 
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5  Sup.  Gt.  Rep.  1081;  Fogg  v.  Blair,  133 
U.  S.  534,  541,  33  L.  ed.  721,  724, 10  Sup. 
Ct.  Rep.  338 ;  McDonald  v.  Williams,  174 
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529,  50  L.  ed.  1135,  26  Sup.  Ct.  Rep. 
731p  6  Ann.  Cas.  419;  Wallace  v.  Pen- 
field,  106  U.  S.  260,  262,  27  L.  ed.  147, 
148,  1  Sup.  Ct.  Rep.  216;  Schreyer  v. 
Scott,  134  U.  S.  409,  410,  33  L.  ed.  957, 
958,  10  Sup.  Ct.  Rep.  579;  Lant  v. 
Manley,  71  Fed.  18;  Merchants'  Bank  v. 
Thomas,  57  C.  C.  A.  374,  121  Fed.  306; 
Montgomery  v.  Whitehead,  40  Colo.  327, 
11  L.R.A.(N.S.)  230,  90  Pac.  509;  Bos- 
ton Safe-Deposit  &  T.  Co.  v.  Bankers'  & 
M.  Teleg.  Co.  36  Fed.  297;  Coe  v.  East 

6  West  R.  Co.  52  Fed.  534;  Toledo,  St. 
L.  &  K.  C.  R.  Co.  V.  Continental  Trust 
Co.  36  C.  C.  A.  155,  95  Fed.  528 ;  Whit- 
ney V.  Kelley,  94  Cal.  148,  15  L.R.A. 
81*3,  28  Am.  St.  Rep.  106,  29  Pac.  624; 
New  Hampshire  Sav.  Bank  v.  Richey,  58 
C.  C.  A.  294,  121  Fed.  959;  Coleman  v. 
Hagey,  252  Mo.  135,  158  S.  W.  829; 
Deerfield  v.  Nims,  110  Mass.  115;  Gay- 
lord  V.  Kelshaw,  1  Wall.  81,  82,  17  L. 
ed.  612. 

The  creditors'  bill  in  this  case  was  pre- 
maturely brought,  because,  at  the  date 
of  its  filing,  no  execution  had  been  issued 
or  returned  nulla  bona  against  the  Waters 
Pierce  Oil  Company  in  Missouri. 

National  Tube  Works  Co.  v.  Ballon, 
146  U.  S.  517,  36  L.  ed.  1070, 13  Sup.  Ct. 
Rep.  165;  12  Cyc.  25;  Ware  v.  Delahaye, 
95  Iowa,  667,  64  N.  W.  640;  National 
State  Bank  v.  McCormick,  —  N.  J.  — , 
44  Atl.  706. 

At  the  time  when  this  suit  was  brought, 
the  government  had  instituted  a  suit  in 
the  western  district  of  Louisiana  against 
the  Pierce  Oil  Corporation  for  the  re- 
covery of  the  amount  of  the  fine  imposed 
on  the  Waters  Pierce  Oil  Company,  based 
on  the  assumption  of  all  of  the  debts, 
obligations,  and  liabilities  of  the  Waters 
Pierce  Oil  Company.  The  bringing  of 
such  suit  constituted  an  irrevocable  elec- 
tion of  remedies. 

Friedenwald  Co.  v.  Asheville  Tobacco 
Works,  117  N.  C.  544,  23  S.  E.  490; 
Fowler  v.  Bowery  Sav.  Bank,  113  N.  Y. 
450,  4  L.R.A.  145,  10  Am.  St.  Rep.  479, 
21  N.  E.  172;  Whalen  v.  Stuart,  194  N. 
Y.  505,  87  N.  E.  819;  Moller  v.  Tuska, 
87  N.  Y.  166;  Bach  v.  Tuch,  12fi  N.  Y. 
53,  26  N.  E.  1019;  Morris  v.  Rexford, 
18  N.  Y.  552;  Acer  v.  Hotchkiss,  97  N. 
Y.  395;  Conrow  v.  Little,  115  N.  Y.  387, 
5  L.R.A.  693,  22  N.  E.  346;  Terry  v. 
Monger,  121  N.  Y.  161,  8  L.R.A.  216, 
18  Am.  St.  Rep.  803,  24  N.  E.  272;  Scarf 
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v.  Jardine,  L.  R.  7  App.  Cas.  345,  51 
L.  J.  Q.  B.  N.  S.  612,  47  L.  T.  N.  S.  258, 
30  Week.  Rep.  893,  19  Eng.  Rul.  Cas. 
738;  Rawson  v.  Turner,  4  Johns,  469. 

It  was  plain  error  for  the  courts  be- 
low to  award  judgment  against  the  ap- 
pellants not  only  for  the  amount  of  the 
fine,  but  for  interest  thereon  from  the 
date  of  the  indictment,  more  than  seven 
years  anterior  to  the  conviction  and  sen- 
tence of  the  Waters  Pierce  Oil  Company. 

United  States  v.  MitcheU,  163  Fed. 
1014,  affirmed  in  97  C.  G.  A.  420,  173 
Fed.  254,  19  Ann.  Cas.  1145;  United 
States  V.  Pomeroy,  152  Fed.  279;  Dyur 
V.  United  States,  108  C.  C.  A.  478,  186 
Fed.  623;  United  States  v.  Theurer,  130 
C.  C.  A.  370,  213  Fed.  964;  People  ex 
rel.  Warfield  v.  Sutter  Street  R.  Co.  129 
Cal  545,  79  Am.  Rep.  137,  62  Pac.  104: 
State  V.  Steen,  14  Tex.  398;  United 
States  V.  Jacob  Schmidt  Brewing  Co.  254 
Fed.  714;  United  States  v.  Verdier,  164 
U.  S.  218,  41  L.  ed.  409, 17  Sup.  Ct.  Rep. 
42 ;  Hagerman  v.  Moran,  21  C.  C.  A.  242, 
44  U.  S.  App.  636,  75  Fed.  97;  Perkins 
V.  Foumiquet,  14  How.  328,  14  L.  ed. 
441. 

Even  had  there  been  no  sufficient  as> 
signment  of  error  either  (m  the  appeal  to 
the  circuit  court  of  appeals  or  to  this 
court,  under  Rules  21  and  35,  the  court 
at  its  option  may  notice  a  plain  error  not 
assigned  or  specified. 

World's  Columbian  Exposition  Co.  y. 
Republic  of  France,  33  C.  C.  A.  333,  62 
U.  S.  App.  704,  91  Fed.  64;  United 
States  V.  Pena,  175  U.  S.  500,  44  L.  ed. 
251,  20  Sup.  Ct.  Rep.  165;  Behn  v.  Camp- 
bell, 205  U.  S.  403,  51  L.  ed.  857,  27  Sup. 
Ct.  Rep.  502;  Weems  v.  United  SUtes, 
217  U.  S.  349,  54  L.  ed.  793,  30  Sup.  Ct 
Rep.  544,  19  Ann.  Cas.  705;  Columbia 
Heights  Realty  Co.  v.  Rudolph,  217  U. 
S.  547,  54  L.  ed.  877,  30  Sup.  Ct.  Rep. 
581,  19  Ann.  Cas.  854;  Briscoe  ▼• 
Rudolph,  221  U.  S.  547,  55  L.  ed.  848,  31 
Sup.  Ct.  Rep.  679;  Central  Improv.  Co. 
V.  Cambria  Steel  Co.  120  C.  C.  A.  121, 
201  Fed.  811 ;  A.  Santaella  &  Co.  v.  Otto 
F.  Lange  Co.  84  C.  C.  A.  145,  155  Fed. 
719. 

This  was  a  suit  in  equity  whieh  was 
tried  on  an  agreed  statiement  of  fkets. 
For  that  reason,  also,  the  liberal  rule  has 
been  applied  in  some  jurisdietions  that 
since  the  appeal  brings  up  the  entire  ree- 
ord,  it  is  in  itself  a  sufficient  assigmneot 
of  error. 

Mershon  &  Co.  v.  Morris,  148  N.  C.  48; 
61  S.  E.  647;  Re  Davidson,  21  Cal.  App. 
118,  131  Pac.  67. 

Solicitor  General  Frierson  argued  the 
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eause,  and,  with  Mr.  Robert  P.  Frienon, 
filed  a  brief  for  appellee : 

The  judgment  obtained  against  the 
Waters  Pierce  Company  was  collectable 
by  execution. 

Wasserman  v.  United  States,  88  C.  C. 
A.  582,  161  Fed.  722. 

The  judgement,  being  in  the  nature  of  a 
judgment  debt,  must  be  treated  as  a  debt. 

Stockwell  V.  United  States,  13  Wall. 
531,  20  L.  ed.  491;  United  States  v. 
Claflin,  97  U.  S.  546,  24  L.  ed.  1082; 
Chaffee  v.  United  States,  18  Wall.  516, 
21  L.  ed.  908;  Adams  v.  Wood,  2  Cranch, 
336,  2  L.  ed.  297;  United  States  v. 
Younger,  92  Fed.  672;  Bishop,  Crim. 
Proo.  3d.  ed.  §  1304;  Wharton,  Crim. 
Proc.  10th  ed.  §  1862;  3  Williams,  Exrs. 
7th  ed.  p.  240;  Fink  v.  O'Neil,  106  U.  S. 
272,  284,  27  L.  ed.  196,  200,  1  Sup.  Ct, 
Rep.  325;  United  States  v.  Stacey,  155 
Fed.  510;  United  States  v.  Dunne,  97 
C.  C.  A.  420,  173  Fed.  258,  19  Ann.  Cas. 
1145. 

A  suit  in  the  nature  of  a  creditors'  bill 
was  a  proper  course  to  pursue  to  collect 
the  amount  of  the  judgment  against  the 
Waters  Pierce  Oil  Company  from  the  ap- 
pellants. 

Curran  v.  Arkansas,  15  How.  304,  307, 
14  L.  ed.  705,  707;  Chicago,  R.  I.  &  P. 
R.  Co.  V.  Howard,  7  Wall.  392,  409,  19 
L.  ed.  117,  120;  Northern  P.  R.  Co.  v. 
Boyd,  228  U.  S.  482,  502,  503,  57  L.  ed. 
93i,  941,  942,  33  Sup.  Ct.  Rep.  654; 
Davies  v.  Corbin,  112  U.  S.  36,  40,  28 
L.  ed.  627,  629,  5  Sup.  Ct.  Rep.  4;  Jones 
V.  Green,  1  Wall.  330,  332,  17  L.  ed. 
553,  555. 

The  contention  that,  even  if  the  judg- 
ment is  a  debt,  it  became  a  debt  or  judg- 
ment debt  after  the  reorganization  of  the 
Waters  Pierce  Oil  Company,  and  hence, 
as  a  subsequent  creditor,  the  Unit^  States 
has  no  rights  in  the  premises,  is  unsound. 

Northern  P.  R.  Co.  v.  Boyd,  228  U.  S. 
482,  57  L.  ed.  931,  33  Sup.  Ct.  Rep.  554; 
Baltimore  &  0.  Teleg.  Co.  v.  Interstate 
Teleg.  Co.  4  C.  C.  A.  184,  8  U.  S.  App. 
340,  54  Fed.  50 ;  Swan  Land  &  Cattle  Co. 
V.  Frank,  148  U,  S.  603,  37  L.  ed.  577,  13 
Sup.  Ct.  Rep.  691;  Bronson  v.  La  Crosse 
&  M.  R.  Co.  2  Wall.  283,  301,  302,  17 
L.  ed.  725,  728,  729 ;  Smith  v.  Vodges,  92 
U.  S.  183,  23  L.  ed.  482. 

The  government's  suit  against  the 
Pierce  Oil  Company*  in  the  western  dis- 
trict of  Louisiana  was  no  election  of 
remedies,  barring  the  United  States  from 
bringing  the  present  suit. 

20  C.  J.  8;  Thomas  v.  Sugarman,  218 
U.  S.  129,  54  L.  ed.  967,  29  L.R.A,(N.S.) 
250,  30  Sup.  Ct.  Rep.  650;  Zimmerman 
V.  Harding,  227  U.  S.  489,  57  L.  ed.  608, 
•5  li.  ed. 


dS  Sup.  ct.  Rep.  387;  William  W.  Bieree 
V.  Hutchins,  205  U.  S.  340,  51  L.  ed.  828, 
27  Sup.  Ct.  Rep.  524;  Westcrvelt  v. 
Mohrensteoher,  34  L.R.A.  477,  22  C.  C.  A. 
93,  40  U.  S.  App.  221,  76  Fed.  124; 
Goodyear  Dental  Vulcanite  Co.  v.  Caduc, 
144  Mass.  85,  10  N.  E.  483;  Walden  Nat 
Bank  v.  Birch,  130  N.  Y.  221,  14  L.R,A. 
211,  29  N,  E.  127;  Emery  v.  Baltz,  94  N. 
Y.  408;  White  v.  Smith,  33  Pa.  186,  75 
Am.  Dec.  589;  Rankin  v.  Tygard,  119 
C.  C.  A.  591,  198  Fed.  806 ;  Nauman  Co. 
V.  Bradshaw,  113  C.  C.  A.  274,  193  Fed. 
354;  Slaughter  v.  La  Compagnie  Fran- 
oaises  Des  Cables  Telegraphiques,  57  C. 
C.  A.  19,  119  Fed.  589;  Brady  v.  Daly, 
175  U.  S.  148,  160,  44  L.  ed.  109,  114, 
20  Sup.  Ct.  Rep.  62. 

There  was  no  necessity  of  bringing  suit 
in  Missouri. 

Toland  v.  Sprague,  12  Pet.  300,  328,  9 
L.  ed.  1093,  1104 ;  State  v.  Lynch,  28  R.  I. 
404,  68  Ati.  315. 

The  question  as  to  whether  interest  up- 
on the  judgment  was  properly  awarded, 
not  having  been  raised  in  the  court  be- 
low, will  not  be  passed  on  here. 

Waters-Pierce  Oil  Co.  v.  Texas,  212 
U.  S.  112,  53  L.  ed.  431,  29  Sup.  Ct.  Rep. 
227;  Mailers  v.  Commercial  Loan  &  T. 
Co.  216  U.  S.  613,  54  L.  ed.  638,  30  Sup. 
Ct.  Rep.  438;  Cleveland  &  P.  R.  Co.  v. 
Cleveland,  235  U.  S.  50,  59  L.  ed.  127, 
35  Sup.  Ct.  Rep.  21;  Keokuk  &  H.  Bridge 
Co.  V.  Illinois,  175  U.  S.  626,  44  L.  ed. 
299,  20  Sup.  Ct.  Rep.  205;  Virtue  v. 
Creamerv  Package  Mfg.  Co.  227  U.  S. 
8,  38,  5/L.  ed.  393,  406,  33  Sup.  Ct.  Rep. 
202;  Lloyd  v.  Preston,  146  U.  S.  630,  36 
L.  ed.  1111,  13  Sup.  Ct,  Rep.  131 ;  Brown 
V.  Clarke,  4  How.  4,  15,  11  L.  ed,  850, 
855;  Roemer  v.  Bemheim  (Roemer  v. 
Newman)  132  U.  S.  103,  106,  38  L.  ed. 
277,  279,  10  Sup.  Ct.  Rep.  12;  Lagrange 
V.  Chouteau,  4  Pet.  287,  288,  7  L.  ed. 
861;  Giles  v.  Hevsinger,  150  U.  S.  627, 
630,  37  L.  ed.  li204,  1205,  14  Sup.  Ct. 
Rep.  211. 

Mr.  Justice  Brandeifl  delivered  the 
opinion  of  the  court: 

In  1907  the  Waters  Pierce  Oil  Com- 
pany, a  Missouri  corporation,  was  in- 
dicted in  the  district  court  of  the  United 
States  for  the  western  district  of  Louis- 
iana under  the  Elkins  Act  (February  19, 
1903,  chap.  708,  §  2,  32  Stat,  at  L.  847, 
Comp.  Stat.  §  8598,  4  Fed.  Stat.  Anno. 
2d  ed.  p.  564),  for  receiving  rebates.  In 
1913  the  company  sold  and  transferred 
all  its  property  to  the  Pierce  Oil  Corpo- 
ration, all  the  proceeds  were  paid  to 
Henry  S.  Priest  and  Clay  Arthur  Pierce 
as    tmstees,   a&d    they   distributed   the 
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same  among  the  stockholders.  Of  these 
Henry  Clay  Pierce  and  the  Pierce  In- 
vestment Company  received  millions  in 
cash  and  stock,  and  Clay  Arthur  Pierce 
a  small  amount.  In  1914  the  case  under 
the  Elkins  Act  was  tried.  The  company 
was  convicted  and  sentenced  to  pay  a 
fine  of  $14,000,  and  in  the  following  year 
the  judgment  was  afiftrmed  by  the  circuit 
court  of  appeals.  137  C.  C.  A.  293,  222 
Fed.  69.  An  execution  issued  thereon 
to  the  marshal  for  that  district  and  was 
returned  nulla  bona.  Thereafter  this 
bill  in  equity  was  brought  by  the  United 
States  in  the  Federal  district  court  for 
the  eastern  district  of  Missouri  against 
the  Waters  Pierce  Oil  Company,  the 
trustees,  and  these  three  stockholders, 
to  obtain  satisfaction  of  the  judgment 
out  of  the  money  remaining  in  the  hands 
of  the  trustees  and  that  received  by 
these  stockholders.  The  district  court 
entered  a  decree  dismissing  the  bill  as 
against  the  Waters  Pierce  Company  and 
the  trustees,  but  granted,  as  against  the 
stockholders  [401]  named,  the  relief 
prayed  by  the  government.  The  decree 
was  afiftrmed  by  the  circuit  court  of  ap- 
peals for  the  eighth  circuit,  one  judge 
dissenting.  The  case  is  brought  here  by 
these  defendants,  under  §  241  of  the  Ju- 
dicial Code.  Reversal  is  sought  on  several 
grounds. 

First.  The  ground  for  reversal  most 
strongly  urged  is  that  the  judgment  im- 
posing a  fine  on  the  Waters  Pierce  Com- 
pany is  not  a  debt  on  which  a  creditor's 
bill  will  lie.  The  argument  is  that  a 
judgment  for  a  definite  sum  of  money 
does  not  necessarily  endow  the  holder 
with  all  the  rights  of  a  creditor;  that  a 
court  will  look  behind  a  judgment,  and 
will  grant  or  deny  relief  according  to 
the  nature  of  the  original  cause  of  ac- 
tion, as  it  did  in  Wisconsin  v.  Pelican 
Ins.  Co.  127  U.  S.  265,  32  L.  ed.  239,  8 
Sup.  Ct.  Rep.  1370;  Louisiana  ex  rel. 
Folsom  V.  New  Orleans,  109  U.  S.  285,  27 
L.  ed.  936,  3  Sup.  Ct.  Rep.  211,  and 
Westmore  v.  Markoe,  196  U.  S.  68,  49  L. 
ed.  390,  25  Sup.  Ct.  Rep.  172,  2  Ann. 
Cas.  265;  and  that,  since  liability  for  a 
penalty  is  criminal  in  its  nature,  and 
not  strictly  a  debt,  a  creditor's  bill  can- 
not be  brought  upon  a  judgment  for  a 
penalty.  It  is  true  that  to  the  liability 
for  penalties  imposed  by  the  United 
States  certain  incidents  of  a  criminal 
proceeding  attach;  see  Boyd  v.  United 
States,  116  U.  S.  616,  29  L.  ed.  746,  6 
Sup.  Ct  Rep.  524;  United  States  v. 
Stevenson,  215  U.  S.  190,  199,  54  L.  ed. 
153,  157,  30  Sup.  Ct.  Rep.  35.  But  the 
liability  is  often  enforced  by  eivil  pro- 


ceedings,  and  specifically  by  the  action 
of  debt  (Lees  v.  United  States,  150  U. 
S.  476,  37  L.  ed.  1150,  14  Sup.  Ct  Rep. 
163;  see  Adams  v.  Woods,  2  Crancn, 
336,  340,  2  L.  ed.  297,  298) ;  and  then 
certain  incidents  of  civil  proceedings 
attach  (Hepner  v.  United  States,  213 
U.  S.  103,  53  L.  ed.  720,  27  L.R.A.(N.S.) 
739,  29  Sup.  Ct.  Rep.  474,  16  Ann.  Cas. 
960). 

By  §  1041  of  the  Revised  SUtutes 
(Comp.  Stat.  §  1705,  3  Fed.  Stat  Anno. 
2d  ed.  p.  327),  it  is  provided  (in  addi- 
tion to  the  power  existing  by  general 
usage  to  commit  a  defendant  to  jail  un- 
til his  fine  has  been  paid,  see  £Ix  parte 
Barclay,  153  Fed.  669)  that  the  judg- 
ments for  penalties  ''may  be  enforced  by 
execution  against  the  property  of  the 
defendant  in  like  manner  as  judgments 
in  civil  cases  are  enforced."  The  stat- 
ute applies  to  all  judgments  for  penal- 
ties, whether  recovered  by  civil  or 
criminal  proceedings.  A  judgment  cred- 
itor's bill  is  in  [402]  essence  an  equitable 
execution  comparable  to  proceedings 
supplementary  to  execution.  See  £k 
parte  Boyd,  105  U.  S.  647,  26  L.  ed. 
1200.  The  law  which  sends  a  corpora- 
tion into  the  world  with  the  capacity  to 
act  imposes  upon  its  assets  liability  for 
its  acts.  The  corporation  cannot  dis- 
able itself  from  responding  by  distrib- 
uting its  property  among  its  stockhold- 
ers, and  leaving  remediless  those  having 
valid  claims.  In  such  a  case  the  claims, 
after  being  reduced  to  judgments,  may 
be  satisfied  out  of  the  assets  in  the 
hands  of  the  stockholders.^  There  is  no 
good  reason  why  the  rule  should  be 
limited  to  judgments  arising  out  of  eivil 
proceedings.  To  the  contention  that  the 
statute  has  not  made  this  process  avail- 
able for  the  government  in  enforcing  a 
penalty,  it  may  be  answered,  as  was  done 
by  the  King's  bench  a  hundred  years 
ago,  in  Rex  v.  Woolf,  2  Bam.  &  Aid. 
609,  611,  106  Eng.  Reprint,  488,  when  it 
was  insisted  that  a  fine  due  to  the  Crown 
was  not  a  judgment  debt  for  which  exe- 
cution could  be  levied: 

".     .  mischievous     consequeneei 

would  ensue  to  the  Crown  and  the  regu- 
lar  administration   of  justice,    from  a 

—     -  — — 

iWood  V.  Dummer,  3  Mason,  308,  Fed. 
Cas.  No.  17,944 ;  Chicago,  R.  I.  &  P.  R.  Co. 
V.  Howard,  7  WaH.  302,  10  L.  ed.  117; 
Northern  P.  R.  Co.  v.  Boyd,  228  U.  8.  489, 
602,  67  L.  ed.  031,  041,  33  Sup.  Ct  Rep. 
654;  Kansas  City  Southern  R.  Co.  v.  Guar- 
dian Trust  Co.  240  U.  S.  160,  60  L.  ed.  579, 
86  Sup.  Ct.  Rep.  334;  Johnson  v.  Canfidd- 
Swigart  Co.  202  111.  101,  126  N.  E.  006; 
Hastings  v.  Drew,  76  N.  Y.  0. 

MM  V.  8. 
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delinquent  withdrawing  all  his  property 
firom  the  effect  of  a  judgment;  and  that 
the  preventing  that  will  not  be  a  mia- 
ehievons  consequence  to  anyone  but 
himself.  Here  there  is  a  judgment  that 
the  defendant  do  pay  to  the  King  a  fine 
of  a  certain  sum.  By  that  judgment  the 
debt  becomes  a  debt  to  the  King,  of 
record;  and  it  is  payable  to  the  King 
instanter.  ...  if  we  were  to  say 
that  the  Crown  shall  not  be  at  liberty 
to  issue  an  immediate  execution  for  its 
own  debt,  we  should  place  the  Crown  in 
a  worse  situation  than  any  subject 

Second.  It  is  contended  that  the  right 
to  bring  a  creditor's  bill  did  not  exist, 
because  the  judgment  against  [408]  the 
company  was  not  entered  in  the  trial 
eouit  until  a  year  after  the  company  had 
devested  itself  of  the  property  sought  to 
be  reached  in  this  suit;  and  the  govern- 
ment did  not  become  a  creditor;  at  all 
events,  until  after  its  claim  for  penal- 
ties had  ripened  into  a  judgment.  But 
when  a  corporation  devests  itself  of  all 
its  assets  by  distributing  them  among 
the  stockholders,  those  having  unsatis- 
fied claims  against  it  may  follow  the 
assets,  although  the  claims  were  con- 
tested and  unliquidated  at  the  time  when 
the  assets  were  distributed.  It  is  true 
that  the  bill  to  reach  and  apply  the 
assets  distributed  among  the  stockhold- 
ers cannot,  as  a  matter  of  equity  juris- 
diction and  procedure,  be  filed  until  the 
claim  has  been  reduced  to  judgment  and 
the  execution  thereon  has  been  returned 
unsatisfied  (Hollins  v.  Brierfield  Coal  & 
1.  Co.  150  U.  S.  371,  37  L.  ed.  1113,  14 
Sup.  Ct.  Rep.  127) ;  but,  as  a  matter  of 
substantive  law,  the  right  to  follow  the 
distributed  assets  (see  Chicago,  R.  I.  & 
P.  R.  Co.  V.  Howard,  7  Wall.  392,  409, 19 
L.  ed.  117,  120;  Northern  P.  R.  Co.  v. 
Boyd,  228  U.  S.  482,  67  L.  ed.  931,  33 
Sup.  Ct.  Rep.  554;  Kansas  City  Southern 
R.  Co.  V.  Guardian  Trust  Co.  240  U.  S. 
166,  60  L.  ed.  579,  36  Sup.  Ct.  Rep.  334) 
applies  not  only  to  those  who  are  credi- 
tors in  the  commercial  sense,  but  to  all 
who  hold  unsatisfied  claims.  A  corpo- 
ration cannot,  by  devesting  itself  of  all 
property,  leave  remediless  the  holder  of 
a  contingent  claim,  or  the  obligee  of  an 
executory  contract  (Baltimore  &  0. 
Teleg.  Co.  v.  Interstate  Teleg.  Co.  4  C. 
C.  A.  184,  8  U.  S.  App.  340,  54  Fed.  50), 
or  the  holder  of  a  claim  in  tort  (Hast- 
ings V.  Drew,  76  N.  Y.  9;  Jahn  v.  Cham- 
pagne Lumber  Co.  157  Fed.  407);  and 
there  is  no  good  reason  why  the  United 
States,  with  a  claim  for  penalties, 
should  be  in  a  worse  plight  Here  the 
stoekholders  receiving  the  assets  are  in 
•a  li.  ed. 


the  position  of  volunteers;  and  there  is 
not  even  the  excuse  that  they  were  igno* 
rant  of  the  government's  claim.  They 
were  officers  of  the  corporation,  and  the 
indictment  was  pending  when  the  trans- 
fer of  the  assets  was  made.  See  Balti- 
more &  0.  Teleg.  Co.  v.  Interstate  Teleg. 
Co.  supra. 

[404]  Third.  It  is  contended  that  the 
bill  should  have  been  dismissed  because 
the  execution  issued  to  the  marshal  for 
the  eastern  district  of  Missouri  was  not 
returned  unsatisfied  until  after  the  com- 
mencement of  the  suit.  It  has  been  held 
that,  in  litigations  between  private  par- 
ties, a  creditor's  bill  cannot  be  main- 
tained in  a  Federal  court  upon  a 
judgment  recovered  in  a  state  other  than 
that  in  which  suit  is  brought  (National 
Tube  Works  v.  Ballon,  146  U.  S.  517, 
523,  36  L.  ed.  1070,  1072,  13  Sup.  Ct 
Rep.  165),  and  that  a  return  unsatis- 
fied of  the  execution  issued  on  the  judg- 
ment sued  on  is  held  essential  to  the 
maintenance  of  the  creditor's  suit  (Tay- 
lor V.  Bowker,  111  U.  S.  110,  28  L.  ed. 
368, 4  Sup.  Ct.  Rep.  397).  But  this  strict 
rule  is  not  applicable  where  the  United 
States  is  the  judgment  creditor.  Under 
§  986  of  the  Revised  Statutes  (Comp. 
Stat.  §  1632,  3  Fed.  Stat.  Anno.  2d  ed. 
230),  an  execution  issued  in  favor  of  the 
United  States  by  any  of  its  courts 
runs  in  every  part  of  the  Unit- 
ed States;  just  as,  under  §  985,  an 
execution  on  a  judgment  obtained  in 
favor  of  any  party  in  a  district  court, 
where  the  state  is  divided  into  two  or 
more  districts,  may  run  and  be  executed 
in  any  part  of  the  state.  Toland  •  v. 
Sprague,  12  Pet.  300,  328,  9  L.  ed.  1093, 
1104.  Here  the  execution  issued  to  the 
Louisiana  marshal  had  been  returned 
nulla  bona  before  this  suit  was  brought; 
and  it  is  agreed  that  when  this  suit  was 
begun  the  Waters  Pierce  Oil  Company 
had  no  property  in  Missouri  or  else- 
where out  of  which  the  judgpnent  could 
be  satisfied  at  law.  To  hold  that,  under 
such  circumstances,  the  suit  must  fail, 
because  the  return  of  nulla  bona  was  not 
made  by  the  marshal  for  the  eastern 
district  of  Missouri  until  after  the  filing 
of  the  original  bill,  would  apply  a  well- 
settled  rule  to  a  case  not  within  its 
scope. 

Fourth.  It  is  contended  that  the  bill 
should  have  been  dismissed  because  the 
government  had  an  adequate  remedy  by 
suing  the  Pierce  Oil  Corporation,  and, 
indeed,  had  commenced  such  a  suit. 
That  corporation  assumed,  as  part  of  the 
purchase  price  of  the  Waters  Pierce  Oil 
Company,   its  "debts,   obligatiooA^  aaoA 
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liabilities/'  Before  [405]  commencing 
this  suit  the  government  had  brought,  in 
a  Federal  district  court  for  Louisiana,  a 
suit  ps^ainst  the  Pierce  Oil  Corporation 
to  subject  to  the  satisfaction  of  its  judg- 
ment certain  parcels  of  land  conveyed  to 
the  corporation  by  the  Waters  Pierce 
Oil  Company.  But  in  the  Louisiana  suit 
the  Pierce  Oil  Corporation  denied  liabil- 
ity, insisting  that  the  government  was 
not  a  creditor  of  the  Waters  Pierce  Oil 
Company.  The  United  States  could  not 
have  been  required  to  accept  in  lieu  of 
its  claim  against  the  judgment  debtor 
even  an  admitted  obligation  of  the  new 
corporation  to  pay  it.  The  existence  of 
that  possible  remedy  did  not  bar  the 
government  from  following  by  a  cred- 
itor's bill  the  assets  of  the  corporation 
into  the  stockholders'  hands.  Nor  did 
the  suit  against  the  Pierce  Oil  Corpora- 
tion amount  to  an  election  of  remedies 
which  should  have  led  the  lower  courts 
to  dismiss  this  bill.  The  two  remedies 
were  consistent.  See  Zimmerman  v. 
Harding,  227  U.  S.  489,  494,  57  L.  ed. 
008,  610,  33  Sup.  Ct.  Rep.  387. 

Fifth.  The  contention  is  faintly  made 
that  the  decree  should  be  reversed  be- 
cause the  district  court  dismissed  the 
bill  as  against  the  Waters  Pierce  Oil 
Company,  a  necessary  party;  citing 
Swan  Land  &  Cattle  Co.  v.  Frank,  148 
U.  S.  603,  610,  37  L.  ed.  577,  580, 13  Sup. 
Ct.  Rep.  691.  The  argument  ignores  the 
fact  that  this  judgment,  being  in  favor 
of  the  United  States,  is,  under  §  986  of 
the  Revised  Statutes,  effective,  and  may 
be  made  the  basis  of  an  execution  run- 
ning in  a  state  and  district  other  than 
that  in  which  the  judgment  was  ren- 
dered. It  was  doubtless  for  this  reason 
that  the  district  judge  concluded  that  it 
was  unnecessary,  if  not  improper,  to 
enter  in  this  suit  judgment  against 
Waters  Pierce  Oil  Company.  The  ob- 
jection is  purely  technical.  Since  it. was 
not  set  up  among  the  many  errors  as- 
signed in  the  court  of  appeals  and  in 
this  court,  it  cannot  be  availed  of  here. 

Sixth.  It  is  urged  that  the  .district 
court  erred  in  allowing  interest  on  the 
penalty  ($14,000)  from  the  date  [406] 
of  the  indictment,  January  29, 1907.  This 
was  not  assigned  as  error  in  the  circuit 
court  of  appeals,  and  for  this  reason  that 
court  refused  to  consider  it  on  a  peti- 
tion for  rehearing.  In  the  assignment 
of  errors  filed  in  this  court  the  objec- 
tion was  properly  raised.  Under  Rule 
24  of  the  circuit  court  of  appeals  for  the 
eighth  circuit  the  court  may  ^'notice  a 
plain  error  not  assigned  or  specified,  and 

we  think  it  ahoold  have  done  so  in  this 
r04 


case.  In  allowing  interest  from  January 
29,  1907,  the  district  court  was  clearly 
under  the  misapprehension  that  that  was 
the  date  of  the  judgment,  for  the  decree 
so  recites;  whereas,  in  fact,  judgment 
was  not  entered  until  March,  19X4.  But 
interest  was  not  even  allowable  from 
that  time.  At  common  law  judgments 
do  not  bear  interest;  interest  rests  solely 
upon  statutory  provision.  Perkins  v. 
Foumiquet,  14  How.  328,  14  L.  ed.  441; 
Washington  &  G.  R.  Co.  v.  Harmon 
(Washington  &  Q.  R.  Co.  v.  Tobiner) 
147  U.  S.  571,  584,  585,  37  L.  ed.  284, 
289,  290, 13  Sup.  Ct.  Rep.  557.  The  only 
applicable  statute  of  the  United  States 
is  §  966  of  the  Revised  Statutes  (Comp. 
Stat.  §  1605,  4  Fed.  Stat.  Anno.  2d  ed. 
p.  604),  which  provides  that  "interest 
shall  be  allowed  on  all  judgments  in 
civil  causes.  .  .  ."  Since  the  penalty 
was  not  recovered  by  civil  process,  but 
by  judgment  in  a  proceeding  initiated 
by  a  criminal  indictment,  it  obviously 
does  not  fall  within  the  terms -of  the 
statute.  Interest,  therefore,  is  allowable' 
only  on  the  judgment  from  the  date 
when  it  was  entered  against  the  defend- 
ants in  this  case;  namely,  March  11, 
1918. 

The  judgment  of  the  Circuit  Court  of 
Appeals,  as  modified,  is  aflftrmed. 


[4071  UNITED  STATES  OF  AMERICA 
EX  REL.  MILWAUKEE  SOCIAL  DEMO- 
CRATIC PUBLISHING  COMPANY,  PlIT. 
in  Err., 

V. 

ALBERT  S.  BURLESON,  Postmaster  Ge» 
eral  of  the  United  States. 

(See  S.  C.  Reporter's  ed.  407-438.) 

Constltatlonal  law  —  dne  process  of 
law  ^  notice  and  hearing  —  revoca- 
tion of  Recond-class  mail  privileges. 

1.  A  newspaper  publisher  whose  second- 
class  mail  privileges  have  been  revoked  for 
the  publication  of  articles  that  offended 
against  the  Espionage  Act  of  June  15,  1!)]7. 
was  accorded  a  hearing  which,  if  fairly 
conducted,  satisfies  the  requirements  of  due 
process  of  law,  where  due  notice  was  given 
of  the  time  and  character  of  the  hearing, 
the  publisher  was  represented  thereon  hv 
its  president,  and,  so  far  as  appears,  all 
that  it  desired  to  say  or  offer  was  heard 
and  received. 

[Fy>r  other  categ.  see  Constitutional  Law. 
704-773,  in   Digest  »up.  Ct.  1908.] 

PostoAce  ^  aecond-claaa  privileges  -» 

how  obtained. 

2.  Admission  to  Becond-class  mail 
privileges  is  obtained  for  a  publication  only 
by  a  permit  issued  by  the  Postmaster  Gsn- 
eral  after  a  hearing  and  ttpm  a  showing 

tSft  V.  ft. 
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nude,  satisfactory  to  him  or  his  authorized 
aasistants,  thai  it  contains  and  will  con* 
tiniie  to  contain  only  mailable  matter,  and 
tiiat  it  will  meet  the  various  statutory  and 
other  requirements. 

(For  other  cases,  see  Postoffice,  V.  in  Digest 
Bap.  Ct  1908.] 

PostoOlce  —  second-class  prlvlloges  -^ 
revocation  by  Postmaster  General. 

3.  The  power  of  the  Postmaster  Gen- 
eral to  suspend  or  revoke  second-class  mail 
privileges   is   a   necessary   incident  to   his 
power  to  grant  such  privileges. 
iVor  other  cases,  see  rostofflce,  V.  in  Digest 

Sap.  Ct.  1908.] 

Poatdfioe  —  isecond-class  mail  privileges 
—  how  lost. 

4.  If  a  newspaper  enjoying  second-class 

mail  privileges  comes  to  be  so  edited  that 

it  contains  other  than  mailable  matter,  it 

ia  the  plain  intention  of  Congress  that  it 

shall  no  longer  be  carried  as  second-class 

mail. 

(For  other  cases,  see  Postofflce,  V.  In  Digest 
Sap.  Ct  1908J 

Postoffice  —  authority  of  Postmaster 
General  —  revocation  of  second-class 
mall  privileges. 

5.  Authority  to  revoke  the  second-class 
mail  privileges  of  a  newspaper  which,  con- 
trary to  the  Espiona^  Act  of  June  16,  1917, 
systematically  ccmtalned  false  reports  and 
false  statements,  published  with  intent  to 
interfere  with  the  success  of  the  military 
operations  of  the  Federal  government,  to 
promote  the  success  of  its  enemies,  and  to 

Note. — On  notice  and  hearing  required 
generally  to  constitute  due  process  of  law 
— see  notes  to  Kunts  v.  Sumption,  2 
L.R.A.  667;  Chanvin  v.  Valiton,  3  L.R.A. 
194;  and  Ulman  y.  Baltimore;  11  L.R.A. 
226. 

On  validity  of  legislation  directed 
against  social  or  industrial  propaganda 
deemed  to  be  of  a  dangerous  tendency-^ 
see  note  to  State  v.  Moilen,  1  A.L.R.  336. 

On  constitutional  freedom  of  speech 
and  of  the  press — see  note  to  Cowan  v. 
Fairbrother,  32  L.R.A.  829. 

As  to  constitutional  right  of  trial  by 
jury — see  notes  to  Thompson  v.  Utah,  42 
L.  ed  U.  S.  1061;  Perego  v.  Dodge,  41 
L.  ed.  U.  S.  113;  Gulf,  C.  &  S.  F.  R.  Co. 
V.  Shane,  39  L.  ed.  U.  S.  727;  Eilenbecker 
V.  District  Ct.  33  L.  ed.  U.  S.  801;  and 
Justices  of  Supreme  Ct.  v.  United  States, 
19  L.  ed.  U.  S.  668. 

As  to  exclusion  of  seditious  matter  from 
the  mails  under  the  Espionage  Act — see 
note  to  Masses  Pub.  Co.  v.  Patton,  L.R.A. 
1918C,  89. 

On  power  of  courts  to  interfere  with 
mlings  of  the  Postoffice  Department — 
tee  notes  to  United  States  ex  reL  Reinach 
r.  Cortdyou,  12  L.R.A.(N.S.)  166,  and 
National  L.  Ins.  Co.  v.  National  Lk  Ina. 
Go.  62  L.  ed.  U.  S.  808. 
•ft  It.  ed. 


obstruct  its  recruiting  and  enlistment  serv- 
ice, was  conferred  upon  the  Postmaster 
General,  not  merely  as  to  a  single  issue 
of  such  paper,  but  until  a  proper  applica- 
tion and  showing  sliall  be  made  for  a  re- 
newal of  such  privilege,  by  the  provision 
of  title  12  of  that  act,  that  any  newspaper 
published  in  violation  of  any  of  its  tcrmA 
shall  be  "nonmailable,"  and  shall  not  be 
''conveyed  in  the  mails  or  delivered  from 
any  postofTice  or  by  any  letter  carrier," 
when  read  in  connection  with  the  declara- 
tion of  U.  S.  Rev.  Stat.  §  306,  that  it  is 
the  duty  of  the  Postmaster  General  to 
superintend  regularly  all  the  business  of 
the  Postoffice  Department,  and  to  execute 
all  laws  relating  to  the  postal  service,  and 
with  the  Federal  legislation  classifying  the 
mails,  which  deals  only  with  'Mailable 
matter."  ^ 

[For  other  cases,  see  Postofflce,  V.  la  Digest 
Sup.  Ct.  1008.1 

Constttntional  law  —  freedom  of  speech 
and  press  —  due  process  of  law  «• 
right  to  Jury  trial  —  executive  revoca- 
tion of  second-class  mall  privileges. 

6.  Federal  legislation  conferring  upon 
the  Postmaster  General  power  to  revoke 
the  second-class  mail  privilege  enjoyed  by 
a  newspaper  which  that  official  finds,  after 
a  hearmg  fairly  conducted,  systematically 
to  have  contained  false  reports  and  false 
statements  published  with  intent  to  inter- 
fere with  the  success  of  the  military  opera- 
tions of  the  Federal  government,  to  promote 
the  success  of  its  enemie?,  and  to  obstruct 
its  recruiting  and  enlistment  service,  in 
violation  of  the  Espionage  Act  of  June  15, 
1017,  is  not  unconstitutional,  either  as  not 
affording  the  publisher  a  trial  in  a  court 
of  competent  jurisdiction,  or  as  infringing 
the  constitutional  freedom  of  speech  and 
press,  or  as  taking  property  without  due 
process  of  law. 
[For    other    cases,    see    Constitutional    Law, 

IV.  b.  4;  rv.  d;  Jury,  I.  d,  in  Digest  Sup. 
Ct.  1008.] 

Courts  —  relation  to  Postofflce  Depart- 
ment —  revocation  of  second-class 
mail  privileges. 

7.  The  conclusion  of  the  Postmaster 
General  that  the  second-class  mail  privileges 
of  a  newspaper  should  be  revoked,  which 
rests  upon  his  finding,  after  a  hearing  fairly 
conducted,  that  such  newspaper  has  system- 
atically contained  false  reports  and  false 
statements  published  with  the  intent  to 
interfere  with  the  military  operations  of 
the  Federal  government,  to  promote  the 
success  of  its  enemies,  and  to  obstruct  its 
recruiting  and  enlistment  service,  in  viola- 
tion of  the  Espionage  Act  of  June  15,  1917, 
will  not  be  disturbed  by  the  courts  unless 
they  are  clearly  of  the  opinion  that  his 
conclusion  is  wrong. 

[For  other  cases,  see  Courts,  I.  e,  4,  In  Digest 
Sup.  Ct.  1908.] 

Constitutional  law  —  freedom  of  press. 

8.  The  constitutional  freedom  of  the 
press  may  protect  criticism  and  agitation 
for  modification  or  repeal  of  laws,  but  it 
does  not  extend  to  the  protection  of  him 
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#lio  counieli  and  encooragei  the  violation 
of  the  law  as  it  exists. 
[Bbr    other    cases,    see    Conttitutlonsl    Law, 
IV.  d,  in  Digest  Sup.  Ct.  1908.] 

[No.  155.] 

Argued  January  18  and  19,  1921.    Decided 
March  7,  1921. 

IN  ERROR  to  the  Court  of  Appeals  of 
the  District  of  .Columbia  to  review  a 
judgment  which  affirmed  a  judgment  of 
the  Supreme  Court  of  the  District, 
dismissing  the  petition  for  a  writ  of 
mandamus  to  compel  the  Postmaster 
General  to  restore  a  newspaper  to  sec- 
ond-class mail  privileges.  Affirmed. 
c)  I  See  same  case  below,  f^  App.  D.  C. 
*^  S^,  258  Fed.  282.  ' 

The  facts  are  stated  in  the  opinion. 

Mr.  Henry  F.  Oochems  argued  the 
cause,  and,  with  Messrs.  Hubert  0.  Wolfe 
and  Seymour  Stedman,  filed  a  brief  for 
plaintiff  in  error: 

The  courts  will  review  an  aet  of  an  ad- 
ministrative officer. 

Hoover  v.  McChesney,  26  C.  C.  A.  491, 
62  U.  S.  App.  235,  81  Fed.  472;  American 
School  V.  McAnnulty,  187  U.  S.  94,  47  L. 
ed.  90,  23  Sup.  Ct.  Rep.  33;  Payne  v. 
United  States,  20  App.  D.  C.  581;  Ex 
parte  Garland,  4  Wall.  333, 18  L.  ed.  366 ; 
Ex  parte  Jackson,  96  U.  S.  727,  24  L.  ed. 
877;  Re  Rapier,  143  U.  S.  110,  36  L.  ed. 
93,  12  Sup.  Ct.  Rep.  374;  Enterprise 
Saw  Asso.  V.  Zumstein,  15  C.  C.  A.  153, 
37  U.  S.  App.  71,  67  Fed.  1000 ;  Dauphin 
V.  Key,  McArth.  &  M.  203 ;  Missouri  Drug 
Co.  V.  Wyman,  129  Fed.  623;  Bates  & 
G.  Co.  V.  Payne,  194  U.  S.  106,  48  L.  ed. 
894,  24  Sup.  CI.  Rep.  595;  Houghton  v. 
Payne,  194  U.  S.  88,  48  L.  ed.  888,  24 
Sup.  Ct.  Rep.  590;  Fairfield  Floral  Co. 
V.  Bradbury,  89  Fed.  393;  Public  Clearincj 
House  v.  Coyne,  194  U.  S.  497,  48  L.  ed. 
1092,  24  Sup.  Ct.  Rep.  789;  Noble  v. 
Union  River  Logging  R.  Co.  147  U.  S. 
165,  37  L.  ed.  123,  13  Sup.  Ct.  Rep.  271. 

The  use  of  the  mails  is  a  valuable  right, 
— a  property  right. 

Hoover  v.  McChesney,  81  Fed.  472; 
Payne  v.  United  States,  20  App.  D,  C. 
581;  American  School  v.  McAnnulty,  187 
U.  S.  94,  47  L.  ed.  90,  23  Sup.  Ct.  Rep. 
33;  Ex  parte  Garland,  4  Wall.  333,  18 
L.  ed.  366;  Tucker,  Cctnst.  Law,  §  326,  p. 
669;  Ex  parte  Neill,  32  Tex.  Crim.  Rep. 
275,  40  Am.  St.  Rep.  776,  22  S.  W.  923. 

The  Postmaster  General  was  without 
jurisdiction. 

Payne  v.  United  States,  20  App.  D.  C. 
581 ;  Ex  parte  Milligan,  4  Wall  2,  18  L. 
ed.  281;  Lewis  Pab.  Co.  v.  Wyman,  152 


Fed.  787,  797;  Foumiqu  t  v.  Perkins,  7 
How.  160, 12  L.  ed.  650;  Anierican  School 
V,  McAnnulty,  187  U.  S.  94,  47  L.  ed.  90, 
23  Sup.  Ct.  Rep.  33. 

There  are  two  logically  different  con- 
ceptions of  the  meaning  of  the  right  of 
'free  speech;  one  is  that  free  speech  shall 
be  permitted  only  after  subjection  to  a 
censorship  or  other  preventive  or  pro- 
hibitive preliminary  license;  the  other  is, 
as  voicea  in  our  Constitutions  and  in  the 
Constitutions  of  all  the  states,  the  free 
enjoyment  of  the  right  of  free  speech 
and  the  unlimited  right  to  the  use  of  the 
printed  page,  subject  only  to  punishment 
for  the  abuse  of  such  right,  which  abuse 
is  referred  to  often  in  the  older  texts  as 
the  ^'licentiousness  of  the  press." 

Dicey,  Const,  p.  259;  2  Story,  Const. 
§§  1293,  1294;  see  note  Vice-President 
Calhoun  to  Gov.  Hamilton,  Aug.  28, 
1832;  May,  Const.  History,  chap.  10; 
Cooley,  Const.  Lim.  604;  Ex  parte  Jack- 
son, 96  U.  S.  727,  24  L.  ed.  877;  Re 
Rapier,  143  U.  S.  110,  36  L.  ed.  93,  12 
Sup.  Ct.  Rep.  374;  Patterson  v.  Colo- 
rado, 205  U.  S.  466,  51  L.  ed.  882,  27 
Sup.  Ct.  Rep.  556,  10  Ann.  Cas.  689; 
Com.  V.  Blanding,  3  Pick.  314,  15  Am. 
Dec.  214. 

The  judicial  rule  governing  the  preser- 
vation of  the  constitutional  guaranties, 
and  all  of  them,  is  entirely  unrelated  to 
the  circumstance  of  peace  or  war;  the 
Constitution  contains  specific  provisions 
touching  the  right  of  habeas  corpus,  and 
regarding  judicial  status  in  naval  or  oc- 
cupied territory  or  in  time  of  open  rebel- 
lion. Neither  have  any  proximate  or 
remote  relation  to  the  rights  and  issues 
in  this  proceeding. 

Ex  parte  MiUigan,  4  Wall.  2,  18  L. 
ed.  281 ;  Re  Kemp,  16  Wis.  360. 

Mr.  William  H.  Lamar  and  Solicitor 
General  Frierson  argued  the  cause  and 
filed  a  brief  for  defendant  in  error: 

Any  utterance  whose  natural  effect  is 
to  retard  or  increase  the  difficulties  of  the 
process  of  raising  an  army  or  navy  ade- 
quate for  a  successful  prosecution  of  the 
war  would  constitute  a  violation  of  the 
Espionage  Law. 

Masses  Pub.  Co.  v.  Patton,  L.RJL 
1918C,  79,  158  C.  C.  A.  250,  246  Fed.  24, 
Ann.  Cas.  1918B,  999 ;  Schenck  v.  United 
States,  249  U.  S.  47,  63  L.  ed.  470,  39  Sup. 
Ct.  Rep.  247 ;  Frohwerk  v.  United  States, 
249  U.  S.  204,  63  L.  ed.  561,  39  Sup.  Ct 
Rep.  249 ;  Debs  v.  United  States,  249  U. 
S.  211,  63  L.  ed.  566,  39  Sup.  Ct  Rep. 
252;  Abrams  v.  United  States,  250  U.  S. 
616,  ^3  L.  ed.  1173,  40  Sup.  Ct  Bep. 
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IMO.         mnTBD  STATES  EX  REL.  M.  S.  D.  PUB.  CO.  t.  BURLEBON.  '  408,  «W 

17;  Bchaefar  v.  United  SUtw,  251  U.  6.  v.  Hitchcock,  19  App.  D.  C.  333;  R^lMrts 

406  64  L.  ed.  360,  40  Sup.  Ct.  Rep.  250.  v.  United  States,  176  V.  S.  221,  44  L. 

There  must  lie  continuity  of  lawful  is-  ed.  443,  20  Sup.  Ct.  Rep.  376;  Payne  T. 

gues.  United  States,  20  App.  D.  C.  581;  Hoov- 

Maeses   Pub.    Co.   v.   Patten,   L.R.A.  er  T.  MeChesncy,  81  Fed.  472. 

IfllSC,  79,  158  C.  C.  A.  250,  346  Fed.  n,    ,.      j  ,-        j     iv 

a.  Ain.  Cas.  1B18B,  899;  J.ffersonian  Mf     '"^l"     "'"'"     •'''"•"l     "" 

Sb.  Co.  ».  West,  245  Fed.  585.  opinion  of  the  court:         „     ,      .        _, 

The  plainliti  i^  error  was  not  entitled  After   a   icon's   on    SepKnber   22, 

to  a  hkriug  in  a  court  of  the  United  1917,  by  the  Third  Assistant  Po.tnmsler 

States    on    the    administrative    queetion  Ocucral    of  the  tine  and  character  of 

whether  it.  paper  had  ceeaed  to  b.  mail-  "li»l>    ">•    "'"tor    (Pl"-'''    »  .f™') 

, ,                *^  "^  had   due   notice,   and    at   which   it   was 

Horner  V.  United  Statee,  143  n.  S.  207,  represented  by  its  president,  an  order 

3«  L.  ed.  126,  12   Sup.   Ct.   Rep.  407;  wa.  entered,   rc.oking   the  Mcond-class 

Homer  ..  United  Statffl,  143  U.  S.  670,  ma,    pnvilege  gran  ed  to  it  in  1911  as 

36  L.  ed.  266,  12  Sup.  Ct.  Kcp.  622;  publisher  of  the  Milwaukee  Leader.    So 

PubUe  CleariuB  House  v.  Coyne,  194  C.  '"  »  "PP""".  «''  ""  ''•  """"S  '•■ 

S.  497,  48  L.  i.  1092,  24  Sup.  Ct.  Rep.  sired  to  say  or  o«cr  was  heard  and  re- 

7M-  Rot«  A  O   Co   V   Pavne   194  U    S  ecived.  This  heanng  was  had,  and  [409] 

U6,'48lrllb4%  Sup^c':Rcp.59l  ''■,•''«,»■«'  »'«'«'  'V"  ."•  f^T 

Mrdamns  wiU  not  lie  to  control  or  re-  ">«  «"'=><?  ,""«  aPPeanug  .m  relatort 

yiew   the  action  of  ui   encutive  officer  W?'  "»  ™lating  the  provisions  of  the 

which  involve,  the  lawful  .«r.i.e  of  hi.  N"'"'!  °fXl"..^T:  'K'™!'.? 

indgmcat  in  determiuiug  lie  eiistenn.  of  P".         '        S    S?    ■             .'".P^rt"- 

LScta  which  fonn  thf  basis  for  hU  ac-  ^,'»7i'„ "  'A'  SrThf/SS  "rf™ 

tlon,  ea„p.  for  the  P"PO»  "' -c,^-  S"  j'fo,*  tpcd'  st\S,l  "iZ 

me  if  there  has  been  a  lack  or  abuse  or  '       >         '          „_j„.  ;.  i(„„„„rn 

..".J,.       ..          1  ■  1.  11     I  _  . ]_  lain,  p.  xo)i),  as  to  reoaer  it    Donmail- 

that  discretion  which  the  law  commands.  ",  ,;  ^     .,  "  "■>  -"    ^ 

It  -a  J  C3.  .              ID-     _M„  n;i  f„  able"  by  the  eipress  terraa  of  title  XII. 

United  States  ei  rel.  Riveraide  Oil  t-o.  „          J           -"^            ,         ,     d„»„.. 

V.  Hitchcock,  100  U.   S.  316,  77  L.  ed.  f  ^^^^  «"'■,    ?"  «PP««'  *°  the  Postmas- 

1074,    23    Sup.    Ct.    R*p.   6B8;    Une  v.  ^^    Genera     the    order    waa    approved. 

"^Thf  pfa??tiff  in'^^^orf  bHef  ..fers  to  JCumbla,  praying  that  a  writ  of  .an- 

.      .    '^ ■                 ,.      .                .......  damus  issue,  commanding  the  Postmaa- 


the  hearing  as  a  "grotesqiie  substitute"  ^""""^  issue    commanaing  we  rosunw- 

t      J        „_,„<•  i„™.  w  ,..i,;i u(».  ter  Genera]  to  annul  lis  order  and  re- 

for  doe  process  of  law;  but,  while  replete  ^,„„     ..„    „.„„,    ,„    ,l„    „-..„j  j„.. 

_...    -I-  .  _  „j!  ,i,„  '       'j,„„    :,  it„:i„  store    the    paper    to    the    Beoond-class 

with  enlicism  of  the  procedure,  it  fails  ^^j,           f^\  „,.  ,„  ,j„  „„„  „,, 

to  point  out  any  particular  m  which  the  P„„„f,j„    (j„„,,    „„„,a,    „a    , 

"Ff  ?l'H  1^6  ^-  "■  "  -    -   ie-ir-TplSrSifr: 

L  ed.  119,  33  Sap.  Ct.  Rep.  6.  ^^^  ^^^^^  discharged  the  rule  and  dis^ 

Messrs.  S.  John  Block  and  Seth  Shep-  missed  the  petition.     The  court  of  ap- 

ard  6Ied  a  brief  as  amici  caries :  peals     of     the     District     of     Columbia 

The  act  of  the  Postmaster  General  in  affirmed  the  judgment  of  the  trial  court, 

revoking    or   annulling   the   second-class  and  the  constitutional  validity  of  laws 

mailing  ri^ht  of  the  relator's  publication  of  the  United  States  being  involved,  the 

was  not  authorized  by  law,  was  contrary  case  was  brought  here  by  writ  of  error, 

to  law,   and  deprived    the   relator   of  a  The  grounds  upon  which  the  relator 

right  whidi  it  had  not   forfeited.     The  relies  are,  in  substance,  that,  to  the  ex- 

rdator  is  entitled  to  a  writ  of  mandamus  tent    that    the    Espionage    Act    confers 

commanding  the  Postmaster  General  to  power  upon  the  Postmaster  General  to 

vacate,  rescind,  and  annul  the  order  made  make  the  order  entered  against  it,  that 

by  him  denying  the  use  of  the  mails  to  act  is  unconstitutional,  because  it  does 

U«    UilwaiUcee    Leader    as    Gecond-olaas  not  afford  relator  a  trial  in  a  court  of 

aiatter.  competent   jurisdiction,   that    the    order 

Dancan  Townsite  Co.  v.  Lane,  249  U.  deprives    relator  of    the    iight    of   free 

S.  308,  62  L.  ed.  309,-  38  Sup.  Ct.  Rep.  speech,  is  destructive  of  the  rights  of  a 

W;  United  States  ex  rel.  Arant  v.  Lane,  free  press,  and  deprives  it  of  its  prop- 

M9  D.  8.  367,  63  L.  ed.  650,  39  Sup.  Ct.  erty  without  due  process  of  law. 

Bq>.  203;  Dancy  v.  Clark,  24  App.  D.  C.  That  a  hearing,  snoh  as  was  accorded 

^7;  Brookljn  Daily  Eagle  v.  Voor^'ee,  the  relator,  on  precisely  such  a  qaastion 

181  Fed.  679;  United  Stata  ex  rel.  West  as  ia  here  involved,  when  furly  eon- 

•S  I..  «d.  f  OT 
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ducted,  satisfies  all  of  the  requirements 
of  due  process  of  law,  has  been  repeat- 
edly decided.  Smith  v.  Hitchcock,  226 
U.  S.  63,  60,  57  L.  ed.  119,  123,  33  Sup. 
Ct.  Rep.  6;  Bates  &  G.  Co.  v.  Payne, 
194  U.  S.  106,  48  L.  ed.  894,  24  Sup.  Ct. 
Rep.  695;  Public  Clearing  House  v. 
Coyne,  194  U.  S.  497,  48  L.  ed.  1092,  24 
Sup.  Ct.  Rep.  789;  Lewis  Pub.  Co.  v. 
Morgan,  229  U.  S.  288,  67  L.  ed.  1190, 
33  Sup.  Ct.  Rep.  867. 

Since  the  petition  in  this  case  was 
filed,  it  has  also  become  settled  that  the 
Espionage  Act  is  a  valid,  constitutional 
[410]  law.  Schenck  v.  United  States, 
249  U.  S.  47,  63  L.  ed.  470,  39  Sup.  Ct. 
Rep.  247;  Frohwerk  v.  United  States,  249 
U.  S.  204,  63  L.  ed.  661,  39  Sup.  Ct.  Rep. 
249;  Debs  v.  United  States,  249  U.  S. 
211,  63  L.  ed.  666,  39  Sup.  Ct.  Rep.  252; 
Abrams  v.  United  States,  250  U.  S.  616, 
619,  63  L.  ed.  1173^  1175,  40  Sup.  Ct. 
Rep.  17. 

The  first  comprehensive  law  providing 
for  the  classification  of  mails  was  enact- 
ed on  March  3,  1879  (20  Stat,  at  L.  355, 
chap.  180).  From  that  time  to  this, 
mail  classification,  frequently  approved 
by  this  court,  has  dealt  only  with  ''mail- 
able  matter."  In  §  7  of  that  act,  still 
in  effect,  ''mailable  matter"  is  divided 
into  four  classes,  and,  by  §  10,  the  sec- 
ond class  of  such  "mailable  matter"  is 
defined  as  including  newspapers  and 
periodicals.  By  §  1  of  title  XII.  of  the 
Act  of  June  15,  1917,  supra,  any  news- 
paper violating  any  provision  of  the  act 
js  declared  to  be  "nonmailable  matter," 
which  shall  "not  be  conveved  in  the 
mails  or  delivered  from  any  postotfice  or 
by  anj'  letter  carrier." 

The  extremely  low  rate  charged  for 
second-class  mail — to  carry  it,  was  said, 
in  argument,  to  cost  seven  times  the  rev- 
enue whiHi  it  yields — is  justified  as  a 
part  of  "the  historic  policy  of  encour- 
aging by  low  postal  rates  the  dissemi- 
nation of  current  intelligence."  It  is  a 
frank  extension  of  special  favors  to 
publishers  because  of  the  special  contri- 
bution to  the  public  welfare  which  Con- 
gress believes  is  derived  from  the  news- 
paper and  other  periodical  press.  229 
U.  S.  301,  304. 

By  now  more  than  forty  years  of  de- 
partmental practice,  admission  to  the 
privilege  of  this  second-class  mail  has 
been  obtained  for  a  publication  only  by 
a  permit,  issued  by  the  Postmaster  Gen- 
eral after  a  hearing  and  upon  a  show- 
ing made,  satisfactory  to  him  or  his 
authorized  assistants,  that  it  contains 
and  will  continue  to  contain  only  mail- 
able matter,  and  that  it  will  meet  the  I 
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various  statutory  and  other  require* 
ments.  Houghton  v.  Payne,  194  U.  S. 
88,  94,  48  L.  ed.  888,  889,  24  Sup.  Ct 
Rep.  590. 

That  the  power  to  suspend  or  revoke 
such  second-class  privilege  was  a  neces- 
sary incident  to  the  power  to  grant  it 
has  long  been  recognized  by  statute  and 
by  many  decisions  [411]  of  this  eourt. 
March  3,  1901,  31  Stat,  at  L.  1107,  chap. 
851,  Comp.  Stat.  §  7312,  8  Fed.  Stat 
Anno.  2d  ed.  p.  106;  Smith  v.  Hitcheoek, 
226  U.  S.  63,  57,  67  L.  ed.  119,  122,  33 
Sup.  Ct.  Rep.  6;  Houghton  v.  Payne,  194 
U.  S.  88,  48  L.  ed.  888,  24  Sup.  Ct.  Rep. 
690 ;  Bates  &  G.  Co.  v.  Payne,  194  U.  S. 
106,  48  L.  ed.  894,  24  Sup.  Ct.  Rep.  595. 
Under  these  statutes  and  decisions,  if 
the  newspaper  of  the  relator  had  eome 
to  be  so  edited  that  it  contained  other 
than  "mailable  matter,"  plainly  it  was 
the  intention  of  Congress  that  it  should 
no  longer  be  carried  as  second-class 
mail,  and  therefore  the  order  to  revoke 
the  permit  which  had  been  granted  to 
relator  was  proper  and  justified, — and 
that  it  had  become  so  changed  in  ehar- 
acter  is  the  holding  of  the  Postmaster 
General  and  of  the  two  lower  eoorts 
which  we  are  reviewing. 

For  the  purpose  of  preventing  dis- 
loyalty and  disunion  among  our  people 
of  many  origins,  and  to  the  end  that  a 
united  front  should  be  presented  to  the 
enemy,  the  Espionage  Act,  one  of  the 
first  of  the  National  Defense  Laws  en- 
acted by  Congn^ess  after  the  entry  of  the 
United  States  into  the  World  War  (ap- 
proved June  15,  1917,  40  Stat,  at  L 
217,  chap.  30,  Comp.  Stat  §  10,401a, 
Fed.  Stat.  Anno.  Supp.  1918,  p.  132). 
provided  severe  punishment  for  any 
person  who,  "when  the  United  States 
is  at  war,"  shall  wilfully  make  or  con- 
vey false  reports  or  false  statements 
with  intent  to  interfere  with  the  opera- 
tion and  success  of  the  military  or  naval 
forces  of  the  country,  or  with  the  intent 
to  promote  the  success  of  its  enemies, 
or  who  shall  cause,  or  attempt  to  cause, 
insubordination,  disloyalty,  mutiny,  or 
refusal  of  duty  in  such  forces,  or  who 
shall  wilfully  obstruct  the  recruiting 
and  enlistment  service  of  the  United 
States  (§  3).  One  entire  title  of  this 
act  (title  XII.)  is  devoted  to  "Use  of 
the  Mails;"  and,  in  the  exercise  of  its 
practically  plenary  power  over  the  mails 
(Ex  parte  Jackson,  96  U.  S.  727,  24 
L.  ed.  877;  Public  Clearing  House  t. 
Coyne,  194  U.  S.  407,  606,  507,  48  L.  ed. 
1092,  1097,  1098,  24  Sup.  Ct.  Rep.  789; 
Lewis  Pub.  Co.  v.  Morgan,  229  U.  8. 
288,  313,  67  L.  ed.  1190,  1202,  33  Sup. 
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Ct.  Riep.  867),  Congress  therein  proTided 
that  any  newspaper  published  in  viola- 
tion of  any  of  the  provisions  of  the  act 
sihould  be  ^'nonmailable/'  and  should 
not  he  ''conveyed  in  the  mails  or  deliv- 
ered from  any  postoffice  or  by  any  let- 
ter carrier  J' 

[412]  It  was  under  the  provisions  of 
this  war-time  act,  and  under  the  specific 
injunction  of  §  396  of  the  Revised  Stat- 
utes of  the  United  States  (Comp.  Stat. 
S  582,  8  Fed.  Stat.  Anno.  2d  ed.  p.  201), 
declaring  it  to  be  the  duty  of  the  Post- 
master General  to  ''superintend  general- 
ly all  the  business  of  the  [Postoffice] 
Department,  and  to  execute  all  laws 
relating  to  the  postal  service/'  that  the 
order  in  this  case  was  entered. 

The  Postmaster  General  avers  that, 
upon  the  hearing  which  we  have  de- 
scribed, he  found  that,  beginning  within 
a  week  after  the  declaration  of  war 
against  the  German  govemment,  and 
continuing  to  the  date  of  the  revocation 
of  the  second-class  privilege  herein,  the 
relator  had  published  in  its  newspaper 
frequently,  often  daily,  articles  which 
contained  false  reports  and  false  state- 
ments, published  with  intent  to  inter- 
fere with  the  success  of  the  military 
operations  of  our  government,  to  pro- 
mote the  success  of  its  enemies,  and  to 
obstmct  its  recruiting  and  enlistment 
service.  For  this  cause,  exercising  the 
power  which  we  have  seen  had  been  in- 
vested in  the  Postmaster  General  by 
statute  for  almost  forty  years,  and 
which  had  frequently  been  exercised  by 
Ms  predecessors,  the  respondent  revoked 
the  second-class  privilege  which  had 
been  granted  to  the  relator.  A  similar 
ezeeutive  authority  with  respect  to 
matters  within  their  jurisdiction  has 
been  given  to  the  heads  of  all  the  great 
departments  of  our  government,  and  is 
constantly  exercised  by  them. 

This  is  neither  a  dangerous  nor  an 
arbitrary  power,  as  was  argued  at  the 
bar,  for  it  is  not  only  subject  to  review 
by  the  courts  [the  claim  of  the  relator 
was  heard  and  rejected  by  two  courts 
before  this  re-examination  of  it  in  this 
court],  but  it  is  also  subject  to  control 
by  Congress  and  by  the  President  of  the 
United  States.  Under  that  Constitu- 
tion, which  we  shall  find  it  vehemently 
denouncing,  the  rights  of  the  relator 
were,  and  are,  amply  protected  by  the 
opportunity  thus  given  it  to  resort  for 
zelief  to  all  three  departments  of  the 
government,  if  those  rights  [413]  should 
be  invaded  by  any  ruling  of  the  Postmas- 
ter General. 

All  this  being  settled  law,  there  re- 
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mains  the  question  whether  substantial 
evidence  to  support  his  order  may  be 
found  in  the  facts  stated  in  the  Post- 
master General's  answer,  which  are  ad- 
mitted by  the  demurrer,  for  the  law  is, 
that  the  conclusion  of  the  head  of  an 
executive  department  of  the  government 
on  such  a  question,  when  within  his  ju- 
risdiction, will  not  be  disturbed  by  the 
courts  unless  they  are  clearly  of  the 
opinion  that  it  is  wrong.  Smith  v. 
Hitchcock,  226  U.  S.  53,  60,  57  L.  cd. 
119,  123,  33  Sup.  Ct.  Rep.  6;  Houston  v. 
St.  Louis  Independent  Packing  Co.  249 
U.  S.  479,  484,  63  L.  ed,  717,  719,  39 
Sup.  Ct.  Kep.  332,  and  cases  cited. 

In  the  answer  of  the  Postmaster  Gen- 
eral there  were  quoted  more  than  fifty 
excerpts  from  editorial  articles  which 
appeared  in  relator's  newspaper  at  in- 
tervals between  April  14  and  Septem- 
ber 13,  1917, — the  first  five  months  after 
our  country  entered  the  Great  War, — 
upon  consideration  of  which,  with  oth- 
ers not  reproduced,  he  averred,  his  order 
was  based. 

Without  going  much  into  detail,  it 
was  declared  in  the  quoted  articles  that 
the  war  was  unjustifiable  and  dishonor- 
able on  our  part,  a  capitalistic  war, 
which  had  been  forced  upon  the  people 
by  a  class,  to  serve  its  selfish  ends.  Our 
government  was  denounced  as  a  ^pluto- 
cratic republic,"  a  financial  and  political 
autocracy,  and  resident  Russians  ^  ore 
praised  for  defaming  it.  Other  articles 
denounced  the  draft  law  as  unconstitu- 
tional, arbitrary,  and  oppressive,  with 
the  implied  counsel  that  it  should  not  be 
respected  or  obeyed,  and  it  was  repre- 
sented that  soldiers  in  France  were  be- 
coming insane  in  such  numbers  that 
long  trains  of  closed  cars  were  being 
used  to  convey  them  away  from  the  bat- 
tle front.  It  was  confidently  asserted 
that  the  Constitution  of  the  United 
States  was  purposely  made  difficult  of 
amendment  in  order  that  we  might  not 
have  real  democracy  in  this  country,  the 
President  was  denounced  [414]  as  an 
autocrat,  and  the  war  legislation  as  hav- 
ing been  passed  by  a  "rubber  stamp  Con- 
gress." In  the  guise  of  argument  these 
articles  sought  to  convince  tiie  readers  of 
them  that  soldiers  could  not  legally  be 
sent  outside  the  country,  and  that  our 
government  was  waging  a  war  of  conquest 
when  Germany  was  ready  to  make  an 
honorable  peace.  The  Food  Control 
Law  was  denounced  as  ''Kaiserizing 
America."  It  was  declared  that  we 
were  fighting  for  commercial  supremacy 
and  world  domination  only,  and  that 
when    the   "financial   kings"    concluded 
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that  further  fighting  might  endanger 
their  loans  to  the  Alliesi  they  wonlr 
move  for  peace,  which  wonld  qnicklv 
come.  Our  '' Allies''  were  repeatedly 
condemned  and  our  enemies  frequentl> 
praised. 

These  publications  were  not  designed 
to  secure  amendment  or  repeal  of  the 
laws  denounced  in  them  as  arbitrary 
and  oppressive,  but  to  create  hostility 
to,  and  to  encourage  violation  of,  them. 
Preedom  of  the  press  may  protect  crit- 
icism and  agitation  for  modification  or 
repeal  of  laws,  but  it  does  not  extend  to 
protection  of  him  who  counsels  and 
encourages  the  violation  of  the  law  as 
it  exists.  The  Constitution  was  adopted 
to  preserve  our  govemuent,  not  to  serve 
as  a  protecting  screen  for  those  who, 
while  claiming  its  privileges,  seek  to  de- 
stroy it. 

Without  further  discussion  of  the 
articles,  we  cannot  doubt  that  they  con- 
veyed to  readers  of  them  false  reports 
and  false  statements,  with  intent  to  pro- 
mote the  success  of  the  enemies  of  the 
United  States,  and  that  they  constituted 
a  wilful  attempt  to  cause  disloyalty  and 
refusal  of  duty  in  the  military  and 
naval  forces,  and  to  obstruct  the  recruit- 
ing and  enlistment  service  of  the  United 
States,  in  violation  of  the  Espionage 
Law  (Schenck  v.  United  States,  249  U.  S. 
47,  63  L.  ed.  470,  39  Sup.  Ct.  Rep.  247; 
Frohwerk  v.  United  States,  249  U.  S. 
204,  63  L.  ed.  561,  39  Sup.  Ct.  Rep.  249 ; 
and  Debs  v.  United  States,  249  U.  S. 
211,  63  L.  ed.  566,  39  Sup.  Ct.  Rep.  252), 
and  that  therefore  their  publication 
brought  the  paper  containing  them  with- 
in the  express  terms  of  title  XII.  of 
that  law,  declaring  that  such  a  publica- 
tion shall  be  [415]  ^^nonmailable,"  and 
"shall  not  be  conveyed  in  the  mails  or  de- 
livered from  any  postoffice  or  by  any  let- 
ter carrier." 

While  written  more  adroitly  than  the 
usual  pro-German  propaganda  of  that 
time,  they  nevertheless  prove  clearly 
that  the  publisher  of  these  articles  was 
deliberately  and  persistently  .doing  all 
in  its  power  to  deter  its  readers  from 
supporting  the  war  in  which  our  govern- 
ment was  engaged,  and  to  induce  them 
to  lend  aid  and  comfort  to  its  enemies. 
The  order  of  the  Postmaster  General 
not  only  finds  reasonable  support  in  this 
record,  but  is  amply  justified  by  it. 

We  shall  notice  further  only  the  con- 
tention that,  if  it  should  be  found  that 
the  Postmaster  General  had  authority  to 
revoke  the  second-class  privilege  as  to  a 
single  issue  of  the  paper,  nevertheless 
he  did  not  have  power  to  make  such  an 
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order  applicable  to  the  indefinite  future. 

The  second-class  privilege  ever  sinee 
1879  has  been  granted  to  a  newspaper. 
as  we  have  seen,  only  on  application  of 
its  publisher  for  entry  of  it  to  that  class. 
Upon  such  an  application,  a  searching 
investigation  of  the  character  of  the 
publication  is  made  by  the  Postmaster 
General,  under  rules  and  regulations 
prescribed  by  him,  which  experience  has 
proved  necessary  to  prevent  frauds 
upon  the  government  (United  States 
Postal  Laws  and  Regulations,  1913,  §§ 
411  to  435,  inclusive;  229  U.  S.  306), 
and  two  representative  copies  of  the 
issue  nearest  to  the  date  of  the  applica- 
tion are  required  to  be  filed.  If  the 
publication  is  found  to  be  entitled  to 
the  second-class  privilege,  a  permit  to 
that  effect  is  issued,  which  contains,  as 
did  the  permit  to  the  relator,  the  pro- 
vision that  ''the  authority  herein  given 
is  revocable  upon  determination  by  the 
Department  that  the  publication  does 
not  conform  to  law."  Such  a  permit, 
however,  would  be  equally  revocable 
without  any  such  specific  reservation. 
March  3,  1901,  31' Stat,  at  L.  1107,  chap. 
851,  Comp.  Stat.  §  7312,  8  Fed.  Stat 
Anno.  2d  ed.  p.  106;  Smith  v.  Hitchcock, 
226  U.  S.  53,  60,  57  L.  ed.  119,  123,  33 
Sup.  Ct.  Rep.  6. 

[416]  It  is  a  reasonable  presumption 
that  the  character  of  the  publication  as 
one  entitled  to  the  second-class  privil^;e, 
when  thus  established,  will  continue  to 
be  substantially  maintained,  and  there- 
fore such  a  permit  is  made  applicable 
to  the  indefinite  future.  For  the  same 
reason,  and  because  it  would  not  be 
practicable  to  examine  each  issue  of  a 
newspaper,  the  revocation  of  a  permit 
must  continue  until  further  order.  Gk>v- 
emment  is  a  practical  institution, 
adapted  to  the  practical  conduct  of 
public  affairs.  It  would  not  be  possible 
for  the  United  States  to  maintain  a 
reader  in  every  newspaper  office  of  the 
country  to  approve  in  advance  each 
issue  before  it  should  be  allowed  to 
enter  the  mails,  and  when,  for  more 
than  five  months,  a  paper  had  con- 
tained, almost  daily,  articles  which, 
under  the  express  terms  of  the  statute, 
rendered  it  ''nonmailable,"  it  was  rea- 
sonable to  conclude  that  it  would  eon- 
tinue  its  disloyal  publications,  and  it 
was  therefore  clearly  within  the  power 
given  to  the  Postmaster  General  by  Bev. 
Stat.  §  396,  Comp.  Stat.  §  582,  8  Fed. 
Stat.  Anno.  2d  ed.  p.  20,  "to  execute  all 
laws  relating  to  the  postal  service,''  to 
enter,  as  was  done  in  this  case,  an  order 
suspending  the  privilege  until  a  proper 
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applieation  and  showing  shonld  be  made 
for  its  renewal.  The  order  simply  with- 
drew from  the  relator  the  second-elass 
privilege,  but  did  not  exclude  its  paper 
from  other  classes,  as  it  might  have 
done;  and  there  was  nothing  in  it  to  pre- 
vent reinstatement  at  any  time.  It  was 
open  to  the  relator  to  mend  its  ways,  to 
publish  a  paper  conforming  to  the  law, 
and  then  to  apply  anew  for  the  second- 
elass  mailing  privilege.  This  it  did  not 
do,  but,  for  reasons  not  difficult  to. 
imagine,  it  preferred  this  futile  litiga- 
tion, undertaken  upon  the  theory  that  a 
government  competent  to  wage  war 
against  its  foreign  enemies  was  power- 
less against  its  insidious  foes  at  home. 
Whatever  injury  the  relator  suffered 
was  the  result  of  its  own  choice;  and 
the  judgment  of  the  Court  of  Appeals  is 
affirmed. 

[417]  Mr.  Justice  Brandeit,  dissent- 
ing: 

This  case  arose  during  the  World 
War;  but  it  presents  no  legal  question 
peculiar  to  war.  It  is  important,  be- 
cause what  we  decide  may  determine  in 
large  measure  whether,  in  times  of 
peace,  our  press  shall  be  free. 

The  denial  to  a  newspaper  of  entry 
as  second-class  mail,  or  the  revocation 
of  an  entry  previously  made,  does  not 
deny  to  the  paper  admission  to  the 
mail;  nor  does  it  deprive  the  publisher 
of  any  mail  facility.  It  merely  de- 
prives him  of  the  very  low  postal  rates, 
called  second  class,  and  compels  him  to 
pay  postage  for  the  same  service  at  the 
rate  called  third  class,  which  was,  until 
recently,  from  eight  to  fifteen  times  as 
high  as  the  second-class  rate.^  Such  is 
the  nature  and  the  only  ^ect  of  An 
order  denying  or  revoking  the  entry. 
See  Postal   Laws   and   Regulations,   §§ 


lAct  of  March  3,  1885,  chap.  342,  §  1, 
23  Stat,  at  L.  387,  Comp.  Stat.  §  7358,  8 
Fed.  Stat.  Anno.  2d  ed.  p.  124 ;  Act  of  March 
3,  1879,  chap.  180,  §  17,  20  Stat,  at  L.  359, 
360,  Comp.  Stat.  §  7316,  8  Fed.  Stet.  Anno. 
2d  ed.  p.  101.  Compare  Act  of  October  3, 
1917,  chap.  63,  §  1101,  40  Stat,  at  L.  327, 
Comp.  Stat.  §  7358-a,  Fed.  Stat.  Anno. 
8app.  1918,  p.  658.  See  Message  of  the 
President,  February  22,  1912,  transmitting 
the  Report  of  the  Commission  on  Second- 
class  Mail  Matter,  62d  Cong.,  2d  Session, 
H.  R.  Doc.  659,  pp.  56-61. 

S  Criminal  Code,  §  211  (obscene  matter, 
information  concerning  abortion) ;  §  212 
(obscene,  libelous,  or  threatening  matter 
upon  envelops  or  postal  cards) ;  §  213 
(matter  concerning  lotteries) ;  §  216 
(schemes  to  defraud)  ;  §  217  (poisons,  in- 
sects, reptiles,  explosives,  intoxicating 
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421-423.  In  this  case,  entry  to  the  sec- 
ond-elass mail  was  revoked  because  the 
paper  had,  in  the  opinion  of  the  Post- 
master General,  systematically  inserted 
editorials  and  news  items  which  he 
deemed  unmailable.  The  question  pre- 
sented is:  Did  Congress  confer  upon 
the  Postmaster  General  authority  to 
deny  second-class  postal  rates  on  that 
ground  f  The  question  is  one  of  stat- 
utory construction.  No  such  authority 
is  granted  in  terms  in  the  statutes 
which  declare  what  matter  shall  be  un- 
mailable. Is  there  any  provision  of  the 
postal  laws  from  which  the  intention  of 
Congress  to  grant  such  power  may  be 
inferred  f  The  specific  reason  why  the 
Postmaster  General  deemed  these  edi- 
torials and  news  items  unmailable  was 
that  he  considered  them  violative  of 
title  XII.  of  the  Espionage  Act.  But  it 
is  not  contended  that  this  spe<nfic  reason 
IB  of  [418]  legal  significance.  The  scope 
of  the  Postmaster  General's  alleged 
authority  is  confessedly  the  same 
whether  the.  reason  for  the  nonmailable 
quality  of  the  matter  inserted  in  a 
newspaper  is  that  it  violates  the 
Espionage  Act,  or  the  Copyright  Laws, 
or  that  it  is  part  of  a  scheme  to  de- 
fraudy  or  concerns,  lotteries,  or  is  inde- 
cent, or  is  in  any  other  respect  matter 
which  Congress  has  declared  shall  not 
be  admitted  to  the  mails.'  The  ques- 
tion of  the  scope  of  the  Postmaster  Gen- 
eral's power  is  presented  to  us  on  the 
following  record: 

Some  years  prior  to  1917  the  Milwau- 
kee Leader,  a  daily  newspaper  pub- 
lished by  the  Milwaukee  Social  Demo- 
cratic Publishing  Company,  made 
application  to  use  the  second-class  mail^ 
was  declared  entitled  to  do  so,  and 
thereafter  used  it  continuously.  It 
built  up  a  large  circulation,  of  which 

liquors) ;  by  Act  of  March  4,  1911,  chap. 
241,  §  2,  36  Stat,  at  L.  1339;  Comp.  SUt 
§  10,381,  7  Fed.  Stat.  Anno.  2d  ed.  p.  788, 
§  211  of  the  Criminal  Code,  supra,  was 
amended  to  include  matter  of  a  character 
to  incite  arson,  murder,  or  assassination; 
by  Act  of  March  3,  1879,  chap.  180,  §  15, 
20  SUt.  at  L.  359,  Comp.  Stat.  §  7307,  8 
Fed.  Stat.  Anno.  2d  ed.  p.  101,  matter  vio- 
lating copyright  laws  was  excluded;  by 
Act  of  July  31,  1912,  chap.  263,  §  1,  87 
Stat,  at  L.  240,  Comp.  SUt.  §  10,416,  6 
Fed.  8Ut.  Anno.  2d  ed.  p.  638,  prize-fight 
Alms  were  excluded;  by  Act  of  March  3, 
1917,  chap.  162,  §  5,  39  SUt.  at  L.  1069, 
Fed.  SUt.  Anno.  Supp.  1918,  p.  894,  ad- 
vertisemenU  and  soliciUtions  for  orders 
for  intoxicating  liquors  in  prohibition 
sUtes. 
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about  9,000  copies  were  distributed 
daily  through  the  second-class  mail.  In 
September,  1917,  its  publisher  was 
directed  to  show  cause  ''why  the  author- 
ization of  admission  ...  to  the  sec- 
ond-class mail  (matter)  should  not  be 
revoked  upon  the  following  ground: 

**The  publication  is  not  *a  newspaper 
or  other  periodical  publication'  within 
the  meaning  of  the  law  governing  mail- 
able matter  of  the  second  class,  it  being 
in  conflict  with  the  provisions  of  the 
law  embodied  in  §  481}  Postal  Laws 
and  Regulations." 

[419]  That  section  relates  not  specifi- 
cally to  the  second-class  mail,  but  to  all 
mail.  It  recites  the  provisions  of  title 
XII.  of  the  Espionage  Act  of  June  15, 
1917,  chap.  30,  40  Stat,  at  L.  217,  230, 
Comp.  Stat.  §  10,401a,  Fed.  Stat.  Anno. 
Supp.  1918,  p.  132,  which  declares  un- 
mailable  all  letters,  pictures,  publications, 
and  things  ''in  violation  of  any  of  the  pro- 
visions" of  that  act,  and  prescribes  fine 
and  imprisonment  as  punishment  for 
the  use  or  attempt  to  use  the  postal 
service  for  the  transmission  of  such 
unmailable  matter.'  On  this  notice  to 
show  cause  the  Third  Assistant  Post* 
nuister  General  held  the  customary  in- 
formal hearing.  The  publisher  of  the 
Milwaukee  Leader  had  not  been  con- 
victed by  any  court  of  violating  the 
Espionage  Law;  and  its  representative 
denied  that  it  had  ever  committed  any 
act  in  violation  of  it.  But  the  Third 
Assistant  Postmaster  General  issued  on 
October  3,  1917,  to  the  postmaster  at 
Milwaukee,  the  in^tmction  that  the 
Milwaukee  Leader  "is  not  entitled  to 
transmission  in  the  mail  at  second-class 
rates  of  postage  because  it  appears  from 
the  evidence  in  possession  of  the  De- 
partment that  the  publication  is  not  a 
'newspaper  or  other  periodical  publica- 
tion' within  the  meaning  of  the  law  gov- 
erning mailable  matter  of  the  second 
class,  it  being  in  conflict  with  the  pro- 
visions of  the  law  embodied  in  §  481}, 
Postal,  Laws  and  Regulations." 

This  determination  and  action  were 
confirmed  by  the  Postmaster  General; 
and  the  postmaster  at  Milwaukee  there- 
after denied  to  the  publication  trans- 
mission at  the  rates  provided  by  law  for 
second-class  mail.  The  order  did  not 
forbid  to  the  Milwaukee  Leader  all  use 

s  Like  punishment  is  provided  in  all  stat- 
utes referred  to  in  note  2 ;  except  that  mail- 
ing matter  violative  of  the  Copyright  Law 
is  not  pimiahable  criminally.  The  maxi- 
mum punishment  for  mailing  prize-fight 
films  is  a  fine  of  $1,000  and  imprisonment 
for  one  year. 
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of  the  mails;  nor  did  it  limit  in  any 
way  the  use  of  the  mail  facilities;  it 
merely  revoked  the  so-called  second-olass 
mailing  permit ;  and  the  effect  of  this  was 
to  impose  a  [420]  higher  rate  of  post- 
age on  every  copy  of  the  newspaper 
thereafter  mailed. 

The  return  filed  herein  by  the  Post- 
master General  alleges  that  this  order 
"involved  the  exercise  of  judgment  and 
discretion  on  his  part,"  and  is  "not  sub- 
ject to  be  reviewed,  set  aside,  or  con- 
trolled by  a  court  of  law;"  but  he  gives 
this  justification  for  his  action: 

"By  representations  and  complaints 
from  sundry  good  and  loyal  citizens  of 
the  United  States,  and  from  personal 
reading  and  consideration  of  the  issues 
of  the  said  relator's  publication,  from 
the  date  of  the  declaration  of  war  down 
to  the  time  of  the  service  of  the  cita- 
tion upon  it  and  the  hearing  granted  in 
pursuance  thereof,  it  seemed  to  this 
respondent,  in  the  exercise  of  his  judg- 
ment and  discretion,  and  in  obedience 
to  the  duty  on  him  reposed,  as  well  by 
the  general  statutes  as  by  the  q>ecial 
provisions  of  said  Espionage  Law,  that 
the  provisions  of  the  latter  aet  were 
systematically  and  continually  violated 
by  the  relator's  publication." 

It  thus  appears  that  the  Postmaster 
General,  in  the  exercise  of  a  supposed 
discretion,  refused  to  carry  at  second- 
class  mail  rates  all  future  issues  of  the 
Milwaukee  Leader,  solely  because  he 
believed  it  had  systematically  violated 
the  Espionage  Act  in  the  past.  It  fur- 
ther appears  that  this  belief  rested 
partly  upon  the  contents  of  past  issues 
of  the  paper  filed  with  the  return,  and 
partly  upon  "representations  and  com- 
plaints from  sundry  good  and  loyal  cit- 
izens," whose  statements  are  not  incor- 
porated in  this  record,  and  which  do  not 
appear  to  have  been  called  to  the  atten- 
tion of  the  publisher  of  the  Milwaukee 
Leader  at  the  hearing  or  otherwise.  It 
is  this  general  refusal  thereafter  to 
accept  the  paper  for  transmission  at  the 
second-class  mail  rates  which  is  chal- 
lenged as  being  without  warrant  in  \wm. 

In  discussing  whether  Congress  con- 
ferred upon  the  Postmaster  Gieneral  the 
authority  which  he  undertook  to  exer- 
cise [421]  in  this  case,  I  shall  consider, 
first,  whether  he  would  have  had  the  pow- 
er to  exclude  the  paper  altogether  £rom 
all  future  mail  service  .on  the  ground 
alleged;  and  second,  whether  be  had 
power  to  deny  the  publisher  the  second- 
class  rate. 

First  Power  to  exclude  from  the 
mails  has  never  been  eonferred  in  terms 
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iroon  the  Postmaster  General.  Begin- 
imig  with  the  Act  of  March  3,  1865, 
ehap.  89,  §  16,  13  Stat,  at  L.  507,  relat- 
ing to  obscene  matter,  and  the  Act  of 
July  27,  1868,  chap.  246,  §  13,  15  Stat, 
at  L  196,  concerning  lotteries.  Congress 
has,  from  time  to  time,  forbidden  the 
deposit  in  the  mails  of  certain  matter. 
In  each  instance,  in  addition  to  prescrib- 
ing fine  and  imprisonment  as  a  punish- 
ment for  sending  or  attempting  to  send 
the  prohibited  matter  through  the  mail, 
it  declared  that  such  matter  should  not 
be  conveyed  in  the  mail,  nor  delivered 
from  any  postoffice,  nor  by  any  letter 
carrier.*  By  §  6  of  the  Act  of  June  8, 
1872  [17  Stat,  at  L.  285,  chap.  335] 
(Rev.  Stat.  §  396,  Comp.  Stat.  §  582,  8 
Fed.  Stat.  Anno.  2d  ed.  p.  20),  the  Post- 
master (General  was  empowered  to  '^su- 
perintend  the  business  of  the  Depart- 
ment and  execute  laws  relative  to  the 
postal  service."  As  a  matter  of  admin- 
istration the  Postmaster  Qeneral, 
through  his  subordinates,  rejects  matter 
offered  for  mailing,  or  removes  matter 
already  in  the*  mail,  which,  in  his  judg- 
ment, is  unmailable.  The  existence  in 
the  Postmaster  General  of  the  power  to 
do  this  cannot  be  doubted.  The  only 
question  which  can  arise  is  whether,  in 
the  individual  case,  the  power  has  been 
illegally  exercised.^  But  while  he  may 
[422]  thus  exclude  from  the  mail  specific 
matter  which  he  deems  of  the  kind  declared 
by  Congress  to  be  unmailable,  he  may 
not,  either  as  a  preventive  measure  or 
as  a  punishment,  order  that,  in  the 
future,  mail  tendered  by  a  particular 
person,  or  the  future  issues  of  a  par- 
ticular paper,  shall  be  refused  transmis- 
sion. 

Until  recently,  at  least,  this  appears 
never  to  have  been  questioned,  and  the 
Postofiice  Department  has  been  author- 
itatively advised  that  the  power  of  ex- 
cluding matter  from  the  mail  was  lim- 
ited to  such  specific  matter  as,  upon  ex- 
amination, was  found  to  be  unmailable, 
and  that  the  Postmaster  General  could 
not  make  an  exclusion  order  operative 
upon  future  issues  of  a  newspaper. 

In  1890  Tolstoi's  Kreutzer  Sonata 
had  been  excluded  from  the  mails  as  in- 
decent.    Certain   newspapers   began   to 


publish  the  book  in  instalments,  and 
their  position  was  referred  to  the  At- 
torney General.    He  replied: 

''.  .  .  I  do  not  see  that  it  neces- 
sarily follows  that  every  instalment  of 
the  story  thus  published  is  obscene,  be- 
cause the  story  as  a  whole  is  declared 
to  be  so.  It  may  be,  indeed,  that  one 
or  more  chapters  of  this  story  are  en- 
tirely unexceptionable  in  character.  If 
so,  the  exclusion,  as  unmailable,  of  news- 
papers containing  them,  might  involve 
serious  consequences  to  yourself."  19 
Ops.  Atty.  Gen.  667,  668. 

Again,  in  1908,  President  Roosevelt 
asked  the  Attorney  General  if  the  law 
permitted  him  to  deny  the  mails  to  an 
anarchist  newspaper  published  in  the 
Italian  lang^iage,  in  which  appeared 
articles  advocating  the  murder  of  the 
police  force  of  Patterson  and  the  burn- 
ing of  the  city.  The  Attorney  General 
advised  him  that  such  an  article  consti- 
tuted a  seditious  libel  (it  has  since  been 
made  criminal  by  statute.  Act  of  March 
4,  1911,  chap.  241,  §  2),  and  that  "the 
Postmaster  General  [would]  be  justified 
in  excluding  from  the  mails  any  issue  of 
a  periodical,  otherwise  entitled  to  the 
privileges  of  second-class  mail  [412S] 
matter,  which  shall  contain  any  article 
constituting  a  seditious  libel  and  counsel- 
ing such  crimes  as  murder,  arson,  riot, 
and  treason."    26  Ops.  Atty.  Gen.  555. 

But  the  Attorney  General  was  careful 
to  point  out  that  the  law  gave  no  author- 
ity to  exclude  issues  of  the  paper  which 
should  contain  no  objectionable  matter: 

'^t  must  be  premised  that  the  Post- 
master General  clearly  has  no  power  to 
close  the  mails  to  any  class  of  persons, 
however  reprehensible  may  be  their 
practices  or  however  detestable  their 
reputation;  if  the  question  were 
whether  the  mails  could  be  closed  to  all 
issues  of  a  newspaper,  otherwise  en- 
titled to  admission,  by  reason  of  an 
article  of  this  character  in  any  partic- 
ular issue,  there  could  be  no  doubt  that 
the  question  must  be  answered  in  the 
negative."    P.  565. 

If  such  power  were  possessed  by  the 
Postmaster  General,  he  would,  in  view 
of  the  practical  finality  of  his  decisions, 
become  the  universal  censor  of  publica- 


4  Criminal  Code,  §§  211-213,  217 ;  Act  of 
March  3,  1917,  chap.  162,  §  5,  39  SUt.  at 
L.  1069,  Fed.  Stat.  Anno.  Supp.  1918,  p. 
894;  Espionage  Act  of  June  15,  1917,  chap. 
30,  title  Xn.  40  Stat,  at  L.  230,  Comp. 
8tat.  §  10,401a,  Fed.  Stat.  Anno.  Supp. 
1918,  p.  132. 

i  Orders  excluding  individual  issues  of 
newspapers  or   periodicals  because  of  un- 
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mailable  matter  contained  therein  were  sus- 
tained in  Masses  Pub.  Co.  v.  Patton,  L.R.A. 
1918C,  79,  158  C.  C.  A.  250,  246  Fed.  24; 
Anderson  v.  Patten,  247  Fed.  382.  In  Post 
Pub.  Co.  V.  Murray,  145  C.  C.  A.  83,  230 
Fed.  773,  and  Brooklyn  Daily  Eagle  v. 
Voorhies,  181  Fed.  679,  such  orders  were 
enjoined  as  being  unwarranted  by  the  facts. 
See  also  Davis  ▼.  Brown,  103  Fed.  909. 
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tions.  For  a  denial  of  the  use  of  the 
mail  would  be^  for  most  of  them,  tanta- 
mount to  a  denial  of  the  right  of  circu- 
lation. Congress  has  not  granted  to  the 
Postmaster  General  power  to  deny  the 
right  of  sending  matter  by  mail  even  to 
one  who  has  been  convicted  by  a  jury 
and  sentenced  by  a  court  for  unlawful 
use  of  the  mail,  and  who  has  been  found 
by  the  Postmaster  General  to  have  been 
habitually  using  the  mail  for  frauds  or 
lotteries,  and  is  likely  to  do  so  in  the 
future.  It  has,  in  order  to  protect  the 
public,  directed  postmasters  to  return 
to  the  sender  mail  addressed  to  one 
found  by  the  Postmaster  General  to  be 
engaged  in  a  scheme  to  defraud  or  in  a 
lottery  'enterprise.®  But  beyond  this 
Congress  has  never  [424]  deemed  it  wise, 
if,  indeed,  it  has  considered  it  constitu- 


tional, to  interfere  with  the  civil  rigfat 
of  using  the  mail  for  lawful  purposes.^ 

The  Postmaster  General  does  not 
claim  here  the  power  to  issue  an  order 
directly  denying  a  newspaper  all  mail 
service  for  the  future.'  Indeed,  he  asserts 
that  the  mail  [425]  is  still  open  to  the 
Milwaukee  Leader  upon  payment  of 
first,  third,  or  fourth-class  rates.  He 
contends,  however,  that,  in  regard  to 
second-class  rates,  special  provisions  of 
law  apply,  under  which  he  may  deny 
that  particular  rate,  at  his  discretion. 
This  contention  will  now  be  considered. 

Second.  The  second-class  mail  rate 
is  confined  to  newspapers  and  other 
periodicals  which  possess  the  qualifica- 
tions and  comply  with  the  conditions 
prescribed  by  Congress.*  In  the  present 
case    the    Postmaster    General    insists 


9  Revised  Statutes,  §  3929,  as  amended 
by  Act  September  19,  1890,  chap.  908,  §  2, 
20  Stat,  at  L.  465,  Comp.  Stat.  §  7411,  8 
Fed.  Stat  Anno.  2d  ed.  p.  138,  as  amended 
by  Act  March  2,  1896,  chap.  191,  §  3,  28 
Stat,  at  L.  964. 

By  §  2  of  the  Act  of  May  16,  1918,  chap. 
76,  40  Stat,  at  U  654,  Comp.  Stat.  §  10,- 
401d,  Fed.  Stat.  Anno.  Supp.  1918,  p.  133, 
— enacted  after  this  case  had  gone  to  judg- 
ment in  the  trial  court, — authority  was 
conferred  upon  the  Postmaster  General  to 
stop,  in  like  manner,  delivery  of  mail  to 
a  person  whom  he  finds  "upon  evidence 
satisfactory  to  him"  to  be  using  the  mails 
in  violation  of  the  Espionage  Act. 

▼  In  the  Sixty-third  Congress,  Third  Ses- 
sion (1915)  a  bill,  H.  R.  20,644,  was  in- 
troduced to  deny  absolutely  the  use  of  the 
mail  to  any  person  who,  in  the  opinion  of 
the  Postmaster  General,  "is  engaged  or 
represents  himself  as  engaged  in  the  busi- 
ness of  publishing  any  books  or  pamphlets 
of  an  indecent,  immoral,  scurrilous  or 
libelous  character."  It  was  objected:  The 
'*bill  would  invest  one  man  .  .  .  with 
the  power  to  destroy  the  business  of  a  pub- 
lisher without  affording  any  opportunity 
for  trial  by  jury,  according  to  regular  court 
practice.  Tlie  punishment  which  may  be 
mflicted  upon  a  publisher  by  the  Post- 
master General  under  the  provisions  of  this 
bill  is  most  severe,  absolutely  depriving 
him  of  the  privilege  of  using  the  United 
States  mails,  even  for  legitimate  purposes. 
Furthermore,  this  bill  makes  it 
possible  for  the  Postmaster  General  to  in- 
flict what  is  practically  a  confiscatory  pen- 
alty for  an  offense  not  clearly  defined. 
.  .  .  Under  such  circumstances  as  these 
it  is  not  safe  to  leave  to  the  decision  of 
one  man,  after  an  ex 'parte  investigation,  a 
decision  which  will  involve  the  freedom  of 
the  press.  Trial  by  jury  and  a  penalty  in- 
flicted for  each  specified  act  is  the  only 
safeguard  against  an  arbitrary  and  tyran- 
nical power."  The  bill  failed'  of  passage. 
Hearings  before  Committee  on  Postolfee 
714 


and  Post  Roads,  February  1,  1915.  Co 
Exclusion  of  Certain  Publications  from  the 
Mails,  pp.  38,  39,  63d  Cong.  3d  Sess.  See 
The  Postal  Power  of  Congress,  by  Lindsay 
Rogers,  Johns  Hopkins  University  Studies 
(1916,  Series  XXXIV.  No.  2),  pp.  158,  169. 

*In  a  letter  to  Senator  Bankhead  the 
Postmaster  General  said: 

"I  will  state  generally  with  regard  to  the 
action  of  the  Department  that  no  news- 
paper or  periodical  has  been  denied  the 
privilege  of  the  mails  as  such.  Particular 
issues  of  certain  publications  have  been 
found  to  contain  matter  that  would  inter- 
fere with  the  operation  and  success  of  the 
military  and  naval  forces  .  .  .  etc.,  ete. 
.  .  .  and  therefore  unmailable  under  the 
act  in  question."  Cong.  Rec  Aug.  22,  1917. 
pp.  6851-6867.  See  also  a  letter  to  Mr. 
Moon,  Chairman  of  the  House  Committee 
on  Postoffices  and  Post  Roads,  House  Re- 
port No.   109,  66th  Congress,  1st  Session. 

•  Act  of  March  3,  1879,  chap.  180,  §  14, 
20  Stat,  at  L.  359,  Comp.  SUt.  §  7306,  8 
Fed.  Stat.  Anno.  2d  ed.  p.  98;  'That  the 
conditions  upon  which  a  publication  shall 
be  admitted  to  the  second  class  are  as  fol- 
lows: 

"First.  It  must  regularly  be  issued  at 
stated  intervals,  as  frequently  as  four 
times  a  year,  and  bear  a  date  of  issue,  and 
be  numbered  consecutively. 

"Second.  It  must  be  issued  from  a 
known  office  of  publication. 

"Third.  It  must  be  formed  of  printed 
paper  sheets,  without  board,  cloUi,  leather, 
or  other  substantial  binding,  such  as  dis- 
tinguish printed  books  for  preservation 
from  periodical  publications. 

"Fourth.  It  must  be  originated  and  pub- 
lished for  the  dissemination  of  information 
of  a  public  character,  or  devoted  to  litera- 
ture, the  sciences,  arts,  or  some  special  in- 
dustry, and  havinff  a  legitimate  list  of  sub- 
scribers; Provided,  however.  That  nothing 
herein  contained  shall  be  so  eonstrued  as 
to  admit  to  the  second-class  rate  rcmlar 
publications  designed  primarily  for  adver- 
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that,  by  reason  of  alleged  past  viola- 
taons  of  title  XII.  of  the  Espionage 
Aet,  two  of  the  conditions  had  ceased 
to  be  fulfilled.  His  reasons  are  these: 
The  Mail  Classification  Act  of  March  3, 
1879,  chap.  180,  20  Stat,  at  L.  359, 
Comp.  Stat,  i  7306,  8  Fed.  Stat. 
Anno.  2d  ed.  p.  98,  provides  by 
§  14,  that  a  newspaper,  to  be  mail- 
able at  the  second-class  rates,  ''most  be 
regularly  issued  at  stated  intervals  as  fre- 
quently [426]  as  four  times  a  year,"  and 
that  it  must  be  ^^originated  and  pub- 
lished for  the  dissemination  of  informa- 
tion of  a  public  Character."  If  any  is- 
sue of  a  paper  has  contained  matter 
violative  of  the  Espionage  Act,  the 
paper  is  no  longer  '^regularly  issued;" 
and  likewise  it  has  ceased  to  be  a  paper 
'^published  for  the  dissemination  of  in- 
formation of  a  public  character."^® 
The  argument  is  obviously  unsound. 
The  requirement  that  the  newspaper  be 
''regularly  issued"  refers,  not  to  the 
propriety  of  the  reading  matter,  but  to 
the  fact  that  publication  periodically  at 
stated  intervals  must  be  intended,  and 
that  the  intention  must  be  carried  out. 
Similarly,  the  requirement  that  the 
paper  be  ^'published  for  the  dissemina- 
tion of  information  of  a  public  char- 
acter" refers  not  to  the  reliability  of 
the  information,  or  the  soundness  of  the 
opinions  expressed  therein,  but  to  the 
general  character  of  the  publication. 
The  Classification  Act  does  not  purport 
to  deal  with  the  effect  of,  or  the  punish- 
ment for,  crimes  committed  through  a 
publication.  It  simply  provides  rates, 
and  classifies  the  material  which  may  be 
sent  at  the  respective  rates.  The  act  says 
what  shall  [427]  constitute  a  newspaper. 
Undoubtedly    the    Postmaster    General 


has  latitude  of  judgment  in  deciding 
whether  a  publication  meets  the  d^- 
nition  oi  a  newspaper  laid  down  by  the 
law^  but  the  courts  have  jurisdiction  to 
decide  whether  the  reasons  which  an 
administrative  officer  gives  for  his 
actions  agree  with  the  requirements  of 
the  statute  under  which  he  purports  to 
act.  Gegiow  v.  Uhl,  239  U.  S.  3,  00 
L.  ed.  114,  36  Sup.  Ct.  Rep.  2;  American 
School  V.  McAnnulty,  187  U.  S.  94,  47 
L.  ed.  90,  23  Sup.  Ct.  Rep.  33.  The  fact 
that  material  appearing  in  a  newspaper 
is  unmailable  under  wholly  different 
provisions  of  law  can  have  no  effect  on 
whether  or  not  the  publication  is  a 
newspaper.  Although  it  violates  the 
law,  it  remains  a  newspaper.  If  it  is  a 
bad  newspaper,  the  act  which  makes  it 
illegal,  and  not  the  Classification  Act, 
provides  the  punishment. 

There  is,  also,  presented  in  brief  and 
argument,  a  much  broader  claim  in  sup- 
port of  the  action  of  the  Postmaster 
QeneraL  It  is  insisted  that  a  citizen 
uses  the  mail  at  second-class  rates  not 
as  of  right,  but  by  virtue  of  a  privilege 
or  permission,  the  granting  of  which 
rests  in  the  discretion  of  the  Postmas- 
ter QeneraL  Because  the  pa3nment  made 
for  this  governmental  service  is  less 
than  it  costs,  it  is  assumed  that  a  prop- 
erly qualified  person  has  not  the  right 
to  the  service  so  long  as  it  is  offered; 
and  may  not  complain  if  it  is  denied  to 
him.  The  service  is  called  the  second- 
class  privilege.  The  certificate  eviden- 
cing such  freedom  is  spoken  of  as  a 
permit.  But,  in  fact,  the  right  to  the  law- 
ful postal  rates  is  a  right  independent 
of  the  discretion  of  the  Postmaster  Gen- 
eral. The  right  and  conditions  of  its 
existence   are  defined   and  rest   wholly 


tising  purposes,  or  fqr  free  circulation,  or 
for  circulatipn  at  nominal  rates." 

Act  of  August  24,  1912,  chap.  389,  §  1, 
37  Stat,  at  L.  550,  8  Fed.  Stat.  Anno.  2d 
ed.  p.  107,  applying  to  publications  of  benev- 
olent, professional,  etc.,  societies,  educa- 
tional institutions,  state  boards,  trade 
unions,  etc. 

Act  of  August  24,  1912,  chap.  389,  §  2, 
37  Stat,  at  L.  553,  8  Fed.  Stat.  Anno.  2d 
ed.  p.  109,  requiring  a  sworn  statement  of 
the  names  of  editors,  owners,  stockholders, 
bondholders,  etc.,  and  that  all  paid  matter 
be  plainly  marked  ^'advertisement."  Lewis 
Pub.  Co.  V.  Morgan,  229  U.  S.  288,  57  L. 
ed.   1190,  33  Sup.  Ct  Rep.  867. 

l*In  a  letter  to  Senator  Bankhead  Au- 
gust 22,  1917,  Cong.  Rec.  pp.  6851-6867, 
submitted  at  tiie  argument,  the  Postmaster 

said: 

Tor  many  (?)  years  this  Department 
has  held  publications  not  to  be  'regularly 
inued'  in  contemplation  of  law  when  any 
#6  li.  ed. 


issue  contained  nonmailable  matter;  and 
when  the  second-class  privilege  has  been 
withdrawn  under  such  circumstances,  the 
formal  notice  of  withdrawal  has  contained 
the  statement  that  the  second-class  priv- 
ilege has  been  revoked  on  both  the  grounds 
stated." 

In  his  report  for  the  year  ending  June  30, 
1918,  the  Postmaster  General  says,  p.  46: 

"In  the  administration  of  the  law  govern- 
ing second-class  matter  it  was  again  found 
necessary  to  revoke  the  second-class  mail 
privilege  of  some  publications  for  the  rea- 
son that  their  contents  consisted  more  or 
less  of  matter  which  was  nonmailable 
under  the  Espionage  and  other  laws,  and 
which,  therefore,  removed  them  from  the 
class  of  publications  entitled  to  that  privi- 
lege." 

The  statement  is  repeated  in  the  Post- 
master Generars  report  for  the  year  end- 
ing June  30,  1019,  p.  26. 
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upon  mandatory  legislation  of  Congress. 
It  is  the  duty  of  the  Postmaster  Qeneral 
to  determine  whether  the  conditions  pre- 
scribed for  any  rate  exist.  This  deter- 
mination in  the  case  of  the  second-class 
rate  may  involve  more  subjects  of  in- 
quiry,  some  of  them,  perhaps,  of  greater 
difficulty,  than  in  cases  of  other  rates. 
But  the  function  of  the  Postmaster 
General  is  the  [428]  same  in  all  cases. 
In  making  the  determination,  he  must, 
like  a  court  or  a  jury,  form  a  judgment 
whether  certain  conditions  prescribed 
by  Congress  exist,  on  controverted  facts 
or  by  applying  the  law.  The  function  is 
a  strictly  judicial  one,  although  exer- 
cised in  administering  an  executive  of- 
fice.^^  And  it  is  not  a  function  which 
either  involves  or  permits  the  exercise 
of  discretionary  power.  The  so-called 
permit  is  mere  formal  notice  of  his 
judgment,  but  indispensable  to  the 
publisher  because,  without  it,  the  local 
postmaster  will  not  transmit  the  publi- 
cation at  second-class  rates.  The  same 
sort  of  permit  is  necessary  for  the  same 
bulk  service  at  first,  third,  or  fourth- 
class  rates.^  There  is  nothing,  in  short, 
about  the  second-class  rate,  which  fur- 
nishes the  slightest  basis  in  law  for  dif- 
ferentiating it  from  the  other  rates,  so 
far  as  the  discretion  of  the  Postmaster 
General  to  grant  or  withhold  it  is  con- 
cerned. 

Third.  Such  is  the  legislation  of 
Congress.  It  clearly  appears  that  there 
was  no  express  grant  of  power  to  the 
Postmaster  General  to  deny  second-class 
mail  rates  to  future  issues  of  a  news- 
paper because,  in  his  opinion,  it  had  sys- 
tematically violated  the  Espionage  Act 


in  the  past;  and  it  seems  equally  dear 
that  there  is  no  basis  for  the  contention 
[429]  that  such  power  is  to  be  implied. 
In  respect  to  newspapers  mailed  by  a 
publisher  at  second-class  rates,  there  ia 
clearly  no  occasion  to  imply  this  drastic 
power.^  For  a  publisher  must  deposit 
with  the  local  postmaster,  before  the 
first  mailing  of  every  issue,  a  copy  of 
the  publication,  which  is  now  examined 
for  matter  subject  to  a  higher  rate,  and 
in  order  to  determine  the  portion  de* 
voted  to  advertising.  Act  of  March  3, 
1879,  chap.  180,  §  12,  20  Stat,  at  L.  359, 
Comp.  Stat.  §  7305,  8  Fed.  Stat.  Anno. 
2d  ed.  p.  98;  Act  of  October  3,  1917, 
chap.  63,  §  1101,  40  Stat,  at  L.  327, 
Comp.  Stat.  §  7358a,  Fed.  Stat.  Anno. 
Supp.  1918,  p.  383.  If  there  is  illegal 
material  in  the  newspaper,  here  is  am- 
ple opportunity  to  ^scover  it  and  re- 
move the  paper  from  the  mail.  Indeed, 
of  the  four  classes  of  mail,  it  is  the 
second  alone  which  affords  to  the  postal 
official  full  opportunity  of  ascertaining, 
before  deposit  in  tha  mail,  whether  that 
which  it  is  proposed  to  transmit  is  mail- 
able matter.  But  even  if  the  statutes 
were  less  clear  in  this  respect  than  they 
seem  to  me,  I  should  be  led  to  adopt 
that  construction  because  of  the  famil- 
iar rule  that  ''where  a  statute  is  sua- 
ceptible  of  two  constructions,  by  one  of 
which  grave  and  doubtful  constitutional 
questions  arise  and  by  the  other  of 
which  such  questions  are  avoided,  our 
duty  is  to  adopt  the  latter."  United 
States  V.  Delaware  &  H.  Co.  213  U.  S. 
366,  408,  53  L.  ed.  836,  849,  29  Sup.  Ct 
Rep.  527.  For  adoption  of  the  con- 
struction urged  by  the  Postmaster  Gen- 


ii The  orders  of  the  Postmaster  General 
excluding  periodicals  from  second-class 
mail,  sustained  in  Houghton  v.  Payne,  194 
U.  S.  88,  48  L.  ed.  888,  24  Sup.  Ct.  Rep. 
590;  Bates  &  G.  Co.  v.  Payne,  104  U.  S. 
106,  48  L.  ed.  894,  24  Sup.  Ct.  Rep.  595,  and 
Smith  V.  Hitchcock,  226  U.  S.  53,  57  L.  ed. 
119,  33  Sup.  Ct.  Hep.  6,  as  well  as  the  fraud 
orders  sustained  in  Public  Clearing  House 
V.  Coyne,  194  V.  S.  497,  48  L.  ed.  1092,  24 
Sup.  Ct.  Rep.  789,  and  that  with  which  the 
court  refused  to  interfere  by  certiorari  in 
J>egge  V.  Hitchcock,  229  U.  S.  162,  57  L. 
ed.  1135,  33  Sup.  Ct  Rep.  639,  involved 
merely  decisions  of  this  nature.  In  Amer- 
ican School  V.  McAnnulty,  187  U.  S.  94, 
47  L.  ed.  90,  23  Sup.  Ct.  Rep.  33>  his  fraud 
order  was  set  aside  because  wholly  un- 
warranted by  the  facts. 

M  Under  recent  legislation  a  "permit" 
may  be  issued  for  either  first,  third,  or 
fourth  class  mail.  Under  Act  of  April  28, 
1904,  chap.  1769,  §  2,  33  Stat,  at  L.  440, 
as  amended  by  Act  of  May  18,  1916,  chap. 
J 26,  §  13,  80  SUt  at  L.  162,  Comp.  SUt 


§  7304,  Fed.  Stat.  Anno.  Supp.  1918,  p. 
638,  and  Act  of  April  24,  1020,  identical 
articles  may  be  deposited  in  large  quanti- 
ties without  stamps  affixed,  and  sent  at 
first,  third,  or  fourth-class  rates,  according 
to  their  nature,  by  paying  the  postage  in 
advance  in  cash  in  a  lump  sum. 

^'In  the  one  case  where  drastic  preven- 
tive measures  were  considered  necessary, — 
in  the  case  of  the  foreign-language  press, 
— Congress  granted  discretionary  power  to 
the  Postmaster  General  specifically  and  in 
plain  terms.  By  Act  of  October  6,  1917, 
chap.  106,  §  19,  40  Stat  at  L.  425,  Comp. 
Stat.  §  3115ij,  Fed.  Stat.  Anno.  Supp.  1918, 
p.  866  (the  Trading  with  the  Enemy 
Act),  it  was  provided  that,  until  the  end  of 
the  war,  foreign -language  papers  should  be 
nonmailable  unless  a  translation  should 
have  been  previously  filed  with  the  loeal 
postmaster,  but  that  the  Postmaster  Gen- 
eral might,  at  his  discretion,  grant  ^  Vf^ 
mit  to  mail  without  such  translation.  This 
act  applied  to  publications  sent  by  any 
elass  of  the  mails. 

tftt  U.  8. 
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cral  would  raise  not  only  a  grave  ques- 
tion, but  a  ^'succession  of  constitutional 
doubts/'  as  suggested  in  Harriman  v. 
Interstate  Commerce  Commission,  211 
U.  S.  407,  422,  53  L.  ed.  263,  264,  29  Sup. 
Ct.  Rep.  115.  It  would  in  practice  serious- 
ly abridge  the  freedom  [430]  of  the 
press.  Would  it  not  also  violate  the  1st 
Amendment f  It  would  in  practice  deprive 
many  publishers  of  their  property  with- 
out due  process  of  law.  Would  it 
not  also  violate  the  5th  Amend- 
ment f  It  would  in  pr&ctice  subject 
publishers  to  punishment  without  a 
hearing  by  any  court.  Would  it  not 
also  violate  article  3  of  the  Constitu- 
tion f  It  would  in  practice  subject  pub- 
lishers to  severe  punishment  for  an  in- 
famous crime  without  trial  by  jury. 
Would  it  not  also  violate  the  6  th 
Amendment  f  And  the  punishment  in- 
flicted— denial  of  a  civil  right — is  cer- 
tainly unusual.  Would  it  also  violate 
the  8th  Amendment?  If  the  construc- 
tion urged  by  the  Postmaster  General 
is  rejected,  these  questions  need  not  be 
answered;  but  it  seems  appropriate  to 
indicate  why  the  doubts  raised  by  them 
are  grave. 

(a)  The  power  to  police  the  mails  is 
an  incident  of  the  postal  power.  Con- 
gress may,  of  course,'  exclude  from  the 
mails  matter  which  is  dangerous,  or 
which  carries  on  its  face  immoral  ex- 
pressions, threats,  or  libels.  It  may  go 
further,  and  through  its  power  of  ex- 
clusion exercise,  within  limits,  general 
police  power  over  the  material  which  it 
carries,  even  though  its  regulations  are 
quite  unrelated  to  the  business  of  trans- 
porting mails.  Re  Rapier,  143  U.  S. 
no,  36  L.  ed.  93,  12  Sup.  Ct.  Rep.  374; 
Lewis  Pub.  Co.  v.  Morgan,  229  U.  S. 
288,  57  L.  ed.  1190,  33  Sup.  Ct.  Rep. 
867.  As  stated  in  Ex  parte  Jackson, 
96  U.  S.  727,  732,  24  L.  ed.  877,  879: 
"The  difficulty  attending  the  subject 
arises,  not  from  the  want  of  power  in 
Congress  to  prescribe  regulations  as  to 
what  shall  constitute  mail  matter,  but 
from   the   necessity   of   enforcing   them 


consistently  with  rights  reserved  to  the 
people,  of  far  greater  importance  than 
the  transportation  of  the  mail."  In 
other  words,  the  postal  power,  like  all 
its  other  powers,  is  subject  to  the  limi- 
tations of  the  Bill  of  Rights.  Burton  v. 
United  States,  202  U.  S.  344,  371,  50 
L.  ed.  1057,  1067,  26  Sup.  Ct.  Rep.  688, 
6  Ann.  Cas.  362.  Compare  Adair  v. 
United  States,  208  U.  S.  161,  52  L.  ed. 
436,  28  Sup.  Ct.  Rep.  277,  13  Ann.  Cas. 
764.  Congress  may  not,  through  its 
postal  police  power,  put  limitations 
upon  the  freedom  of  the  press  which,  if 
directly  attempted,  would  be  unconstitu- 
tional. [431]  This  court  ali;o  stated  in 
Ex  parte  Jackson,  that  "liberty  of  circu- 
lating is  as  essential  to  that  freedom  as 
liberty  of  publishing;  indeed,  without 
the  circulation,  the  publication  would  be 
of  little  value."  It  is  argued  that  al- 
though a  newspaper  is  barred  from  the 
second-class  mail,  liberty  of  circulation 
is  not  denied;  because  the  first  and 
third  class  mail  and  also  other  means  of 
transportation  are  left  open  to  a  pub- 
lisher. Constitutional  rights  should 
not  be  frittered  away  by  arguments  so 
technical  and  unsubstantial.  "The  Con- 
stitution deals  with  substance,  not 
shadows.  Its  inhibition  was  leveled  at 
the  thing,  not  the  name.'*  Cummings  v. 
Missouri,  4  Wall.  277,  325,  18  L.  ed. 
356,  363.  The  government  might,  of 
course,  decline  altogether  to  distribute 
newspapers;  or  it  might  decline  to  carry 
any  at  less  than  the  cost  of  the  service; 
and  it  would  not  thereby  abridge  the 
freedom  of  the  press,  since  to  all  papers 
other  means  of  transportation  would  be 
left  open.  But  to  carry  newspapers 
generally  at  a  sixth  of  the  cost  of  the 
service,  and  to  deny  that  service  to  one 
paper  of  the  same  general  character, 
because  to  the  Postmaster  General  views 
therein  expressed  in  the  past  seem  il- 
legal, would  prove  an  effective  censor- 
ship and  abridge  seriously  freedom  of 
expression." 

How  dangerous  to  liberty  of  the  press 
would  be  the  [432]  holding  that  the  see- 


WSee  "Freedom  of  Speech"  by  Zechariah 
Chafee,  Jr.,  pp.  105-109,  233,  234;  also  p. 
199:  "A  newspaper  editor  fears  being  put 
ont  of  business  by  the  administrative  de- 
nial of  the  second-class  mailing  privilege 
arach  more  than  the  prospect  of  prison, 
■object  to  a  jury  trial."  It  has  been  uni- 
formly held  that  a  8tatiite  prescribing  simi- 
lar penalties  for  failure  to  observe  its  pro- 
Tisions,  or  the  order  of  a  public  service 
eommission,  although  made  after  full  hear- 
ing, is  a  deterrent  so  potent  as  to  amount 
to  a  denial  of  the  right  to  a  judicial  re- 
65  li.  ed. 


view,  and  operate  as  a  taking  of  property 
without  due  process  of  law,  in  violation 
of  the  14th  Amendment.  Ex  parte  Young, 
209  U.  S.  123,  147,  62  L.  ed.  714,  723,  13 
L.R.A.(N.S.)  932,  28  Sup.  Ct.  Uep.  441,  14 
Ann.  Cas.  764;  Missouri  P.  R.  Co.  v. 
Tucker,  230  U.  S.  340,  349,  57  L.  ed.  1507, 
33  Sup.  Ct.  Rep.  961;  Wadley  Southern  R. 
tJo.  V.  Georgia,  235  U.  S.  651,  662,  59  L. 
ed.  405,  411,  P.U.R.1915A,  106,  35  Sup,  Ct. 
Rep.  214;  Oklahoma  Operating  Co.  v.  Love, 
252  U.  S.  331,  337,  64  L.  ed.  596,  599,  40 
Sup.  Ct.  Rep.  338. 
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SUPREME  COURT  OF  THE  UNITED  STATES. 


Oor.  TkEM, 


Buch  implications.  I  cannot  believe 
that,  in  establishing  postal  classifica- 
tions in  1879,  Congress  intended  to  con- 
fer upon  the  Postmaster  General  author- 
ity to  issue  the  order  here  complained 
of.  If,  under  the  Constitution,  adminis- 
trative ofiicers  may,  as  a  mere  incident 
of  the  peace-time  administration  of 
their  departments,  be  vested  with  the 
power  to  issue  such  orders  as  this, 
there  is  little  of  substance  in  our  Bill 
of  Rights,  and  in  every  extension  of 
governmental  functions  lurks  a  new 
danger  to  civil  liberty. 

Mr.  Justice  HolmeB,  dissenting: 
I  have  had  the  advantage  of  reading 
the  judgment  of  my  brother  Brandeis  in 
this  case,  and  I  agree  in  substance  with 
his  view.  At  first  it  seemed  to  me  that 
if  a  publisher  should  announce  in  terms 
that  he  proposed  to  print  treason,  and 
should  demand  a  second-class  rate,  it 
must  be  that  the  Postmaster  General 
would  have  authority  [437]  to  refuse  it. 
But  reflection  has  convinced  me  that  I  was 
wrong.  The  question  of  the  rate  has 
nothing  to  do  with  the  ouestion  whether 
the  matter  is  mailable,  and  I  am  satis- 
fied that  the  Postmaster  cannot  deter- 
mine in  advance  that  a  certain  news- 
paper is  going  to  be  nonmailable,  and 
on  that  gri'ound  deny  to  it  not  the  use 
of  the  mails,  but  the  rate  of  postage 
that  the  statute  says  shall  be  charged. 

Of  course,  the  Postmaster  may  deny 
or  revoke  the  second-class  rate  to  a 
publication  that  does  not  comply  with 
the  conditions  attached  to  it  bv  statute, 
but,  as  my  brother  Brandeis  has  pointed 
out,  the  conditions  attached  to  the  sec- 
ond-class rate  by  the  statute  cannot  be 
made  to  justify  the  Postmaster's  action 
except  by  a  quibble.  On  the  other  hand, 
the  regulation  of  the  right  to  use  the 
mails  by  the  Espionage  Act  has  no  pe- 
culiarities as  a  war  measure,  but  is  sim- 
ilar to  that  in  earlier  cases,  such  as 
obscene  documents.  Papers  that  violate 
the  act  are  declared  nonmailable,  and 
the  use  of  the  mails  for  the  transmis- 
sion of  them  is  made  criminal.  But  the 
only  power  given  to  the  Postmaster  is 
to  refrain  from  forwarding:  the  papers 
when  received,  and  to  return  them  to 
the  senders.  Act  of  June  15,  1917, 
chap.  30,  title  XII.,  40  Stat,  at  L.  217, 
230,  Comp.  Stat.  §  10,401a,  Fed.  Stat. 
Anno.  Supp.  1918,  p.  132;  Act  of  May 
16,  1918,  chap.  75,  40  Stat,  at  L.  553, 
554,  Comp.  Stat.  §§  10,212cc,  10,401d, 
Fed.  Stat.  Anno.  Supp.  1918,  p.  133. 
He  could  not  issue  a  general  order  that 
B  eertain  newspaper  should  not  be  car- 
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ried  because  he  thought  it  likely  or  eer- 
tain that  it  would  contain  treasonable 
or  obscene  talk.  The  United  States  may 
give  up  the  Postoffice  when  it  sees  fit; 
but  while  it  carries  it  on,  the  use  of  the 
mails  is  almost  as  much  a  part  of  free 
speech  as  the  right  to  use  our  tongues; 
and  it  would  take  very  strong  language 
to  convince  me  that  Congress  ever  in- 
tended to  give  such  a  practically  des- 
potic power  to  any  one  man.  There  is 
no  pretense  that  it  has  done  so.  There- 
fore I  do  not  consider  the  limits  of  its 
constitutional  power. 

To  refuse  the  second-class  rate  to  a 
newspaper  is  to  make  its  circulation  im- 
possible, and  has  all  the  effect  of  [488] 
the  order  that  I  have  supposed.  I  repeat 
When  I  observe  that  the  only  powers 
expressly  given  to  the  Postmaster  Gen- 
eral to  prevent  the  carriage  of  unlawful 
matter  of  the  present  kind  are  to  stop 
and  to  return  papers  already  existing 
and  posted,  when  I  notice  that  the  con- 
ditions expressly  attached  to  the  second- 
class  rate  look  only  to  wholly  different 
matters,  and  when  I  consider  the  ease 
with  which  the  power  claimed  by  the 
Postmaster  could  be  used  to  interfere 
with  very  sacred  rights,  I  am  of  opinion 
that  the  refusal  to  allow  the  relator  the 
rate  to  which  it  was  entitled  whenever 
its  newspaper  was  carried,  on  the 
ground  that  the  paper  ought  not  to  be 
carried  at  all,  was  unjustified  by  stat- 
ute, and  was  a  serious  attack  upon  lib- 
erties that  not  even  the  war  induced 
Congress  to  infringe. 


JOHN    BARTON    PAYNEi,    SecreUry    of 
the  Interior,  et  al.,  Plffs.  in  Err., 

V. 

UNITED   STATES    EX   REL.    ALLEN   L. 

NEWTON. 

(See  S.  C.  Reporter's  ed.  438-445.) 

MandamuR  —  to  Land   Department  — 
ministerial  duty. 

1.  Fraud  in  the  procurement  of  the 
allowance  of  a  final  homestead  entry  and 
of  the  issuance  of  the  receiver's  receipt 
does  not  relieve  the  Secretary  of  the  In- 
terior and  the  Commissioner  of  the  Gen- 
eral Land  Office  of  their  plain  duty  under 
the  Act  of  March  3,  1801,  §  7,  enforceable 
by  mandamus,  to  pass  the  entry  to  patent, 
where   two   years   have   elapsed   ainoe  the 

iJohn  Barton  Payne,  present  Secretary 
of  the  Interior,  substituted  March  30, 
1920,  as  one  of  the  parties  plaintiffs  in 
error  in  the  plaoe  of  Franklin  K.  Lane, 
former  Secretary  of  the  Interior,  on  mo- 
tion of  Solicitor  General  King  in  that  be- 
half. 

Its  U.  8. 


1920. 


PAYNE  T.  UNITED  STATES  EX  REL.  NEWTON. 
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date    of    the    reeeiver't    receipt    upon    the 

Mnal  entry,  aud  there  is  no  pending  contest 

or    protest   against   the    yalidity   of   such 

entry. 

(For  other  cases,  see  Mandamos,  II.  d,  2,  In 
Digest  Sup.  Ct.  1008.] 

Mandainiia  —  to  Ijand  Department  — 
ministerial  dnty. 

2.  The  pendency,  when  mandamus  is 
•ought,  of  a  suit  in  equity  brought  by  the 
United  States  to  cancel  for  fraud  the  re- 
ceiver's receipt  issued  on  a  final  homestead 
entry,  does  not  afford  a  sufficient  justifi- 
cation to  the  Secretary  of  the  Interior 
and  the  Commissioner  of  the  €^eneral  Land 
Office  which  will  preclude  the  enforcement 
of  their  plain  ministerial  duty  under  the 
Act  of  March  3,  1801,  §  7,  to  pass  the  en- 
try to  patent,  where,  when  two  years  had 
elapsed  since  the  date  of  the  receiver's  re- 
ceipt, there  was  no  pending  contest  or  pro- 
test against  the  validity  of  such  entry. 
[For  other  cases,  see  Mandamus,  II.  d,  2;  III. 
f,  in  Digest  Sup.  Ct  1908.] 

[No.    123.] 

Argued     December     16,     1920.       Decided 
March  14,  1921. 

JN  ERROR  to  the  Court  of  Appeals  of 
the  District  of  Columbia  to  review  a 
judgment  which  affirmed  a  judgment  of 
the  Supreme  Court  for  the  District, 
awarding  a  mandamus  to  compel  the 
Secretary  of  the  Interior  and  the  Com- 
missioner of  the  General  Land  Office  to 
pass  a  homestead  entry  to  patent.  Af- 
firmed. 

See  same  case  below,  48  App.  D.  C. 
647. 

The  facts  are  stated  iii  the  opinion. 

Assistant  Attorney  General  Gamett 
argued  the  cause,  and  Assistant  Attorney 
General  Nebeker  and  Special  Assistant  to 
the  Attorney  General  Underwood  filed  a 
brief  for  plaintiffs  in  error: 

A  writ  of  mandamus  should  not  issue 
in  this  case,  in  view  of  the  pendency  of 
the  suit  in  equity,  brought  to  cancel  for 
fraud  the  receipt  and  certificate  issued  on 
relator's  entry. 

Note. — As  to  when  mandamus  is  the 
proper  remedy,  generally — see  notes  to 
United  States  ex  rel.  Intemntional  Con- 
tracting Co.  V.  Lament,  39  L.  ed.  U.  S. 
160;  M'Cluny  v.  Silliman,  4  L.  ed.  U.  S. 
263;  Fleming  v.  Guthrir,  3  L.R.A.  54; 
Bumsville  Tumpk.  Co.  v.  State,  3  L.R.A. 
265;  State  ex  rel.  Charleston,  C.  &  C.  R. 
Co.  V.  Whitesides,  3  L.R.A.  777,  and  Ex 
parte  Hum,  13  L.R.A.  120. 

On  power  of  courts  to  enforce  minis- 
terial duties  of  heads  of  departments — 
see  note  to  Cooke  v.  Iverson,  52  L.R.A. 
(N.S.)  415. 
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Knight  V.  United  Land  Aaso.  142  U.  S. 
161,  35  L.  ed.  974,  12  Snp.  Ct  Rep.  258; 
United  States  ex  rd.  Turner  v.  Fisher, 
222  U.  8.  204,  56  L.  ed.  165,  32  Sup.  Ct. 
Rep.  37;  People  ex  rel.  Power  v.  Rose, 
219  lU.  46,  76  N.  E.  42;  Duncan  Town- 
site  Co.  T.  Lane,  245  U.  8.  308,  312,  62 
L.  ed.  309,  311,  38  Sup.  Ct  Rep.  99. 

The  relator,  being  guilty  of  fraud,  is 
not  entitled  to  relief. 

High,  Extr.  Legal  Rem.  3d  ed.  §  26; 
Com.  ex  rel.  Vandyke  v.  Henry,  49  Pa. 
530;  Duncan  Townsit^  Co.  v.  Lane,  245 
U.  S.  308,  312,  62  L.  ed.  309,  311,  38 
Sup.  Ct.  Rep.  99. 

Presumption  and  intendment,  so  far 
as  they  go,  must  be  in  favor  of  returns, 
not  against  them,  and  it  is  sufficient  if 
the  return  discloses  a  fair  legal  reason 
why  the  mandamus  should  not  issue. 

Springfield  v.  Hampden  County,  10 
Pick.  67;  Rex  v.  Lyme  Regis,  1  Dougl. 
K.  B.  157,  99  Eng.  Reprint,  102;  Rex  v. 
Archbishop  of  York,  6  T.  R.  495,  101 
Eng.  Reprint,  666. 

The  proviso  to  §  7  of  the  Act  of  March 
3,  1891,  does  not  bar  action  by  the  Secre- 
tary of  the  Interior  in  cases  of  fraud. 

Minnesota  v.  Lane,  247  U.  S.  243,  62 
L.  ed.  1098,  38  Sup.  Ct  Rep.  508;  Cos- 
mos  Exploration  Co.  v.  Gray  Ea<]jle  Oil 
Co.  190  U.  S.  301,  47  L.  ed.  1064,  23 
Sup.  Ct.  Rep.  692,  24  Sup.  Ct.  Rep.  860. 

Mr.  F.  W.  Clements  argued  the  cause, 
and,  with  Mr.  Alexander  Britton,  filed  a 
brief  for  defendant  in  error: 

The  decision  of  this  court  in  the  case 
of  Lane  v.  Hoglund,  244  U.  S.  174,  61 
L.  ed.  1066,  37  Sup.  Ct.  Rep.  558,  con< 
trols. 

Mr.  Justice  Van  Devanter  delivered 
the  opinion  of  the  court: 

This  was  a  petition  to  the  supreme 
court  of  the  District  of  Columbia  for 
a  writ  of  mandamus  commandin<if  the 
Secretary  of  the  Interior  and  the  Com- 
missioner of  the  General  Land  Office  to 
pass  a  homestead  entry  to  patent.  A 
demurrer  to  the  answer  was  sustained, 
the  defendants  elected  to  stand  on  the 
answer,  and  a  judgment  awarding  the 
writ  was  entered.  The  court  of  appeals 
affirmed  the  judgment  (48  App.  D.  C. 
547),  and  the  defendants  prosecute  this 
writ  of  error  under  §  250,  cl.  6,  of  the 
Judicial  Code. 

The  important  statute,  the  construc- 
tion of  which  is  drawn  in  question  by 
the  defendants,  is  a  provision  in  §  7  of 
the  Act  of  March  3,  1891,  chap.  561,  26 
Stat,  at  L.  1095,  1099.  Comp.  Stat  §§ 
5116,  5113,  8  Fed.  Stot.  Ajino.  2d  ed.  pp. 
825,  867,  which  declares: 
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[441]  ''That  after  the  lapse  of  two 
years  from  the.  date  of  the  issuance  of  the 
receiver's  receipt  upon  the  final  entr> 
of  any  tract  of  land  under  the  Home- 
stead, Timber-culture,  Desert-land,  or 
Pre-emption  Laws,  or  under  this  act, 
and  when  there  shall  be  no  pending  con- 
test or  protest  against  the  validity  of 
such  entry,  the  entryman  shall  be  en- 
titled to  a  patent  conveying  the  land 
by  him  entered,  and  the  same  shall  be 
issued  to  him." 

The  facts  whicH  stand  admitted  can 
be  shortly  stated.  Allen  L.  Newton,  the 
relator,  made  a  preliminary  homestead 
entry  at  the  local  land  office  of  a  quar- 
ter section  of  land.  At  that  time  the 
land  was  withdrawn  for  forest  purposes, 
but  with  the  qualification  that  prior 
homestead  settlers  who  continued  in 
good  faith  to  maintain  their  claims 
should  be  permitted  to  carry  them  to 
entry  and  patent.  Newton  claimed  to  be 
a  prior  settler  and  within  the  qualifica- 
tion. In  due  course,  after  publication 
of  the  regular  notice,  he  submitted 
commutation  proofs  under  the  Home- 
stead Law,  and  paid  the  purchase  price 
and  the  legal  fees.  The  local  land  offi- 
cers found  the  proofs  satisfactory,  per- 
mitted him  to  make  final  entry,  and 
issued  thereon  the  usual  receiver's  re- 
ceipt. That  was  on  November  21,  1904, 
and  there  was  no  protest,  contest,  or 
other  proceeding  against  the  entry  with- 
in two  years,  nor  until  November  27, 
1908.  On  the  latter  date  the  Commis- 
sioner of  the  General  Land  Office 
ordered  a  hearing  upon  a  charge  that 
Newton  had  not  complied  with  the  law 
in  point  of  residence  and  cultivation; 
and  on  March  23,  1912,  the  Secretary  of 
the  Interior  held  in  that  proceeding  that 
the  charge  was  sustained,  and  ordered 
the  entry  canceled.  On  May  14, 1918,  the 
Secretary  rescinded  that  order  and 
directed  that  the  entry  be  passed  to 
patent  under  the  statute  before  quoted. 
The  following  month  the  Secretary  re- 
called his  last  action  and  caused  a  suit 
to  be  brought  in  the  district  court  of 
the  district  wherein  the  land  is  situate, 
t^  cancel  the  receiver's  receipt  and  quiet 
the  title  [442]  in  the  United  States. 
The  bill  in  that  suit  charged  that  the 
entry  was  fraudulently  procured  in  that 
the  proofs  submitted  by  Newton  in  re- 
spect of  his  settlement,  residence,  and 
cultivation  were  false;  and  that  charge 
is  repeated  in  the  answer  in  the  present 
case.  Further  proceedings  in  the  suit 
in  the  district  court  have  been  suspend- 
edy  it  is  said,  to  await  the  ultimata  de- 
cision on  this  petition. 

7MM 


Both  courts  below  held  that,  as  the 
final  entry  was  not  questioned  by  any 
protest  or  contest  in  the  Land  Depart- 
ment within  two  years  after  the  issue 
of  the  receiver's  receipt,  the  statute — 
the  provision  in  §  7 — terminated  the 
authority  of  that  Department  to  enter- 
tain any  proceeding  for  the  cancelation 
of  the  entry,  and  cast  upon  the  Secre- 
tary and  the  Commissioner  a  plain  and 
unqualified  duty  to  pass  the  entry  to 
patent.  Whether  that  ruling  was  right 
or  otherwise  is  the  matter  we  are  to 
consider. 

The  words  of  the  statute  are  direct 
and  make  it  very  plain  that  if,  at  the 
expiration  of  two  years  from  the  date 
of  the  receiver's  receipt  on  final  entry, 
there  is  ''no  pending  contest  or  pro- 
test" against  the  entry,  its  validity  no 
longer  may  be  called  in  question  in  the 
Land  Department, — that  is  to  say,  "the 
entryman  shall  be  entitled  to  a  patent 
.  .  .  and  the  same  shall  be  issued  to 
him."  The  purpose  to  fix  his  right  and 
to  command  its  recognition  is  obvious. 
This  court  so  held  in  Lane  v.  Hoglund, 
244  U.  S,  174,  61  L.  ed.  1066,  37  Sup. 
Ct.  Rep.  558,  where  a  writ  of  mandamus 
directing  the  issue  of  a  patent  was 
awarded.  In  that  case,  as  in  this,  there 
was  no  contest  or  protest  within  the 
designated  period,  and  in  a  proceedinir 
subsequently  initiated  the  Secretar}* 
held  that  the  entryman  had  not  com- 
plied with  the  law  in  point  of  residence 
and  cultivation, — in  other  words,  that 
the  proofs  by  which  he  procured  the 
entry  were  false, — and  upon  that  ground 
the  cancelation  of  the  entry  was  direct- 
ed. Besides,  the  entry  there  bore  the 
same  relation  to  a  forest  reserve  that 
the  present  entry  bears.  Thus  in  all  that 
is  material  the  [443]  two  cases  are  alike. 
In  the  opinion  in  that  case  it  was  point- 
ed out  that  the  practice  of  the  Land  De- 
partment prior  to  the  statute  had  been 
to  entertain  and  act  upon  belated  sug- 
gestions of  fraud  and  noncompliance 
with  law;  that  this  had  resulted  in  a 
practical  blockade  in  the  issue  of  pat- 
ents, and  that  the  purpose  of  the  stat- 
ute was  to  rectify  that  situation  and 
prevent  its  recurrence.  The  court  then 
observed,  p.  181:  "In  the  exercise  of 
its  discretion  Congress  has  said,  in  sub- 
stance, by  this  statute,  that  for  two 
years  after  the  entryman  submits  final 
proof  and  obtains  the  receiver's  receipt 
the  entry  may  be  held  open  for  the  in- 
itiation of  proceedings  to  test  its  valid- 
ity; but  that  if  none  such  be  begm 
within  that  time,  it  shall  be  passed  to 
patent  as  a  matter  of  course.'' 
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In  the  main  the  Land  Department,  as 
its  regulations  and  decisions  show,  has 
eonstnied  and  applied  the  statute  as 
taking  from  the  land  officers  all  power 
to  entertain  proceedings  for  the  can- 
celation of  final  entries  of  the  classes 
specified,  save  where  the  proceeding  is 
begun  witliin  the  two-year  period, — and 
this  whether  it  is  initiated  b}'  a  govern- 
ment officer  or  by  a  private  individual, 
and  whether  it  is  based  upon  a  charge 
of  fraud  or  upon  some  other  ground. 
To  illustrate:  In  the  original  instruc- 
tions of  May  8,  1891,  12  Land  Dec.  450, 
the  Department  took  the  position  that 
it  no  longer  could  cancel  such  an  entry 
or  withhold  the  patent  ''on  the  ground 
of  fraud,  a  failure  to  comply  with  the 
law,  or  a  prior  claim/'  unless  a  proceed- 
ing for  the  purpose  was  initiated  with- 
in the  period  prescribed.  In  the  case 
of  Re  Harris,  42  Land  Dec.  611,  decided 
December  13,  1913,  the  Secretary  of  the 
Interior  adhered  to  that  position  as 
grounded  upon  a  ''sound  construction 
of  the  law,"  overruled  a  decision  to  the 
contrary,  made  two  years  before,  and 
rejected  a  protest  presented  after  the 
allotted  time,  which  charged  that  the 
entryman,  contrary  to  the  statements 
in  his  proofs,  had  not  complied  with 
the  law  m  the  matter  of  settlement,  resi- 
dence, and  cultivation.  [444]  And  in  in- 
structions issued  April  25,  1914,  43 
Land  Dec.  294,  the  Secretary  stated 
that  the  lapse  of  two  years  after  the 
issue  of  the  receiver's  receipt  "will  bar 
a  contest  or  protest  based  upon  any 
charge  whatsoever,"  save  where  the 
proceeding  is  sustained  by  some  special 
statutory  provision. 

The  defendants  now  call  that  con- 
struction in  question.  But  we  perceive 
no  reason  for  rejecting  or  disturbing  it. 
On  the  contrary,  we  think  it  is  in 
accord  with  the  natural  import  of  the 
words  of  the  statute^  and  gives  effect  to 
the  evident  purpose  of  Congress.  That 
purpose  is  to  require  that  the  right  to 
a  patent  which,  for  two  years,  has  been 
evidenced  by  a  receiver's  receipt,  and 
at  the  end  of  that  period  stands  unchal- 
lenged, shall  be  recognized  and  given 
effect  by  the  issue  of  the  patent  without 
further  waiting  or  delay, — ^and  thus  to 
transfer  from  the  land  officers  to  the 
regular  judicial  tribunals  the  authority 
to  deal  with  any  subsequent  contro- 
versy over  the  validity  of  the  entry,  as 
would  be  the  case  if  the  patent  were 
inned  in  the  absence  of  the  statute. 
See  Brown  v.  Hitchcock,  173  U.  S.  473 
477,  43  L.  ed.  772,  774, 19  Sup.  Ct.  Rep 
48S.  Ot  eourse,  the  purpose  is  no! 
•5  h.  ed. 


merely  to  enable  the  officers  to  issue  the 
patent, — for  which  they  have  other  ex- 
press authority, — but  to  command  them 
to  issue  it  in  the  event  stated, — the 
words  of  the  statute  being:  "The  en- 
tryman shall  be  entitled  to  a  patent 
conveying  the  land  by  him  entered,  and 
the  same  shall  be  issued  to  him." 

It  is  urged  that  the  Dendency  in  the 
district  court  of  the  suit  before  men- 
tioned affords  a  sufficient  justification 
for  withholding  the  patent.  The  courts 
below  held  otherwise,  and  rightly  so,  as 
we  think.  The  statute  contemplates 
that,  in  the  event  stated,  the  patent 
shall  not  longer  be  withheld,  but  shall 
be  issued  promptly,  to  the  end  that  the 
entryman  shall  Lave  the  advantages 
and  protection  which  go  with  it.  In 
other  words,  it  is  intended  that  he  shall 
be  clothed  with  the  legal  title  instead 
of  an  equitable  title  only,  shall  have  a 
patent  instead  of  a  receiver's  receipt, 
and  [445]  shall  have  the  benefit  of  the 
presumptions  which  are  available  to  other 
patentees  when  their  rights  are  called 
m  question.  But  for  this  the  statute 
would  be  without  any  real  purpose  or 
effect. 

Judgment  affirmed. 


QUONG  HAM  WAH  COMPANY,  Plff.  in 

Err., 

V. 

INDUSTRIAL  ACXIJIDENT   COMMISSION 
of  the  State  of  California  et  al. 

(See  8.  C.  Reporter's  ed.  445-449.) 

Error  to  state  court  —  scope  of  rqvlew 
—  local  question  —  statutory  con- 
Btmction. 

1.  The  construction  of  a  state  statute 
by  the  highest  court  of  that  state  must  be 
accepted  by  the  Federal  Supreme  Court 
when  testing  the  validity  of  the  statute 
under  the  Federal  Constitution,  on  writ  of 
error  to  the  state  court. 

[For  other  cases,  see  Appeal  and  Error,  2124^ 
2156,  in  Digest  Sup.  Ct.  1908.] 

Error  to  state  court  —  dismissal  — 
frivolous  Federal  question. 

2.  The  Federal  Supreme  Court  will 
diHmiss  a  writ  of  error  to  a  state  court 

Note. — On  the  general  subject  of  writs 
of  error  from  the  United  States  Supreme 
Court  to  state  courts — see  notes  to  Mar* 
tin  Y.  Hunter,  4  L.  ed.  U.  S.  97;  Hamh- 
in  V.  Western  Land  Co.  37  L.  ed.  U.  S. 
267;  Re  Buchanan,  39  L.  ed.  U.  S.  8S4, 
and  Kipley  v.  Illinois^  42  L.  ed.  U.  8. 
198. 

On  what  questions  the  Federal  Sn- 
^>reme  Court  will  consider  in  reviewini^ 
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where   the   proposition  upon  which   alone  eannery  of  the  Alaska  Paeken'  Asaoeia- 

luri^iction  to  entertain  the  writ  can  be  tion  at  Cook's  Inlet,  Alaska,  during  the 

fc'^^iToloJTs  ""^  '"  foundation  as  to  canning  season,  and  that,  upon  his  re- 

[Fop  other  cises.  see  Apponi  and  Error.  VII.  ^^Jo  San  Francisco,  he  would  be  paid 

i,  2,  in  Digest  Sup.  ct.  IOCS.]  off  by  the  Quong  Ham  Wah  Company 

and  his  employment  terminated. 

[No.  638.)  While  working  at  the  cannery  Owe 

A        jur     vninoi       r^-jji-^^     .  Ming  sustaincd  an  injury  resulting  in  a 

Argued   March  ^9,   mi.     Deeded   March  penSanent  disability,  for  which,  on  re- 

'         '  turning  to  San  Francisco,  he  petitioned 

IX  ERROR  to  the  Supreme  Court  of  '}'«  „^^"?»*^*>  Accident  Commission  of 

1  the  State  of  California  to  review  a  California  for  the  allowance  of  compen- 

judgment  which  aflBrmed  an  award  of  8?t«on  under  the  Workmen's  Compensa- 

compensation  under  the  state  Workmen's  'Tmu  °  '  ^      •    ■  "^iich  Provides: 

Compensation  Act.    Dismissed  for  want  ..  ^•'«  eommission  shall  have  jnnsdie- 

of  iurisdiction  "^^  ^^^'  ^^  controversies  arising  out  of 

See  same  case  below,  —  Cal.  — .  12  jpiuriea^suffered  without  the  territorial 

A.L.R.  1190,  192  Pac.  1021.  l™>t?  ?*  *^»s  state  in  those  eases  whore 

The  facts  are  stated  in  the  opinion.  *??  '"J""*^,  employee  is  a  resident  of 

*^  this  state  at  the  time  of  the  injury  and 

Mr.  Warren  Gregory  argued  the  cause,  the  contract  of  hire  was  made  in  this 

and,  with   Messrs.   Allen   L.   Chickering  state,  and  any  such  employee  or  his  dc- 

and  Delger  Trowbridge,  filed  a  brief  for  pendents  shall  be  entitled  to  the  compen- 

plaintiff  in  error.  sation  or  death  benefits  provided  by  this 

Mr.  Warren  H.  Pillsbury  argued  the  *«^"     [^,^^\  ^^^'  ]^^'^'  P-  ^^^.^  . 

cause  and  filed  a  brief  for  defendants  in  ^^^  Alaska  Packers'  Association  was 

error.  joined  with  the  Quong  Ham  Wah  Com- 
pany as  defendant  in  the  proceedings 

Mr.  Chief  Justice  White  delivered  the  ^®^^™  *^®  commission,  which  culminat- 

opinion  of  the  court :  ed  in  a  joint  and  several  award  against 

The  Quong  Ham  Wah  Company  is  en-  ^^^    ^aid    defendants.      Thereafter    the 

gaged  in  the  business  of  supplying  to  Q^ong  Ham  Wah  Company  filed   with 

canneries   in   California   and   elsewhere  the  commission  a  petition  for  rehearing, 

[447]  the  labor  required  by  them  to  car-  asserting,  among  other  things,  that  the 

ry  on  their  canning  operations.  The  com-  commission  was  without  jurisdiction  to 

pany  in  1918  hired  in  the  city  of  San  ^"^^^^  compensation  for  injuries  occur- 

Francisco  one  Owe  Ming,  a  resident  of  ^^°&  outside  the  territorial  limits  of  the 

California,  under  an  agreement  that  he  ^^^^^  ^^  California,  except  as  provided 

was   to   work   as    its   employee   at   the  *°  §  ^^  ^^  ^^®  Compensation  Act,  and 

; that  that  section  was  void  as  repugnant 

the  judgments  of  state  courts — see  note  to  article  4,  §  2,  of  the  Constitution  of 

to  Missouri  ex  rel.  Hill  v.  Dockery,  63  the  United  States,  because  it  granted  to 

L.R.A.  571.  citizens  of  California  the  privilege  of 

On  what  adjudications  of  state  courts  recovering  for  injuries  sustained  out- 
can  be  brought  up  for  review  in  the  Su-  side  the  state  in  the  course  of  employ- 
preme  Court  of  the  United  States  by  writ  ments  [448]  contracted  for  within  the 
of  error  to  those  courts — see  note  to  state,  while  at  the  same  time  denying  that 
Apex  Transp.  Co.  v.  Garbade,  62  L.R.A.  privilege  to  citizens  of  other  states.  The 
513.  rehearing  was  refused  by  the  commis- 

As  to  state  decisions  and  laws  as  rules  sion. 

of  decision   in   the   Federal   courts — sec  The    company    thereupon    applied    to 

notes  to  Clark  v.  Graliam,  5  L.  ed.  U.  S.  the  supreme  court  for  a  writ  of  cer- 

334;  Elmendorf  v.  Taylor,  6  L.  ed.  U.  tiorari,    which    was    allowed,   and    that 

S.  290;  Jackson  ex  dem.  St.  John  v.  Chew,  court,  concluding  that  §  58  discriminated 

6  L.  ed.  U.  S.  583;  Mitchell  v.  Burlington,  against    nonresidents    as    alleged, '  and 

18  L.  ed.  U.  S.  351 ;  United  States  ex  rel.  was  consequently  repugnant  to  the  Con- 

Butz  V.  Muscatine,  19  L.  ed.  U.  S.  490;  stitution  of  the  United  States  and  void, 

Porepaugh  v.  Delaware,  L.  &  W.  R.  Co.  decided  that  the  commission  was  with- 

5  L.R.A.   508,   and   Snare  &  T.   Co.  v.  out  jurisdiction,  and  annulled  its  award. 

Friet'man,  40  L.R^.(N.S.)  380.  Upon  a  rehearing,  however,  this  view  wii 

And  see  note  to  this  case  in  the  state  retracted,  and  the  court  concluded  that 

supreme  court,  aa  reported  in  12  A.L.R.  the  effect  of  the  constitutional  proviakni 

1207.  relied  upon  was  not  to  render  void  ike 
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provisions  of  §  58  for  discrimination 
a^inst  nonresidents,  but  to  lead  to  or 
cause  a  construction  of  that  section 
which  would  include  citizens  of  other 
states,  and  therefore  avoid  all  question 
as  to  the  discrimination  relied  upon. 
The  court  consequently  held  that  "the 
statute  itself  is  valid  and  may  be  made 
to  apply  uniformly  to  citizens  of  Cali- 
fornia and  the  citizens  of  the  other 
states/'  and,  giving  effect  to  this  inter- 
pretation, affirmed  the  action  of  the 
commission. 

To  reverse  the  judgment  so  rendered 
this  writ  of  error  is  prosecuted.  All 
the  assignments  and  contentions  made 
rest,  in  their  last  analysis,  upon  the  as- 
sumption that,  despite  the  construction 
of  the  statute  made  by  the  court  below, 
it  still  must  be  here  treated  as  repugnant 
to  the  Constitution  because  operating 
the  discrimination  originally  complained 
of.  But  it  is  elementary  that  this  court 
is  without  authority  to  review  and  revise 
the  construction  affixed  to  a  state  stat- 
ute as  to  a  state  matter  by  the  court  of 
last  resort  of  the  state.  Commercial 
Bank  v.  Buckingham,  5  How.  317,  342, 
12  L.  ed.  169,  181;  Johnson  v.  New 
York  L.  Ins.  Co.  187  U.  S.  491,  496,  47 
L.  ed.  273,  £75,  23  Sup.  Ct.  Rep.  194; 
Boss  V.  Oregon,  227  U.  S.  150,  162,  57 
L.  ed.  458,  463,  33  Sup.  Ct.  Rep.  220, 
Ann.  Cas.  1914C,  224;  Ireland  v.  Woods, 
246  U.  S.  323,  330,  62  L.  ed.  745,  750,  38 
Sup.  Ct.  Rep.  319;  Stadelman  v.  Miner, 
246  U.  S.  544,  62  L.  ed.  875,  38  Sup.  Ct. 
Rep.  359;  £rie  R.  Co.  v.  Hamilton,  248 
U.  S.  369,  371,  372,  63  L.  ed.  307,  308, 

39  Sup.  Ct.  Rep.  95.  It  is  hence  obvious 
that  the  proposition  upon  which  alone 
jurisdiction  to  entertain  the  writ  can  be 
based  [449]  is  so  wanting  in  foundation 
as  to  be  frivolous,  and  therefore  to  impose 
opon  us  the  duty  to  dismiss  the  cause  for 
want  of  power  to  entertain  it.  Farrell 
▼.  O^ricn  (O'Callaghan  v.  O'Brien) 
199  U.  S.  89,  100,  50  L.  ed.  101,  107,  25 
Sup.  Ct.  Rep.  727;  Goodrich  v.  Ferris, 
214  U.  S.  71,  79,  53  L.  ed.  914,  917,  29 
Sup.  Ct.  Rep.  580;  Toop  v.  Ulysses  Land 
Co.  237  U.  S.  580,  583,  59  L.  ed.  1127, 
1128,  35  Sup.  Ct.  Rep.  739;  Sugarman 
▼.  United  States,  249  U.  S.  182,  184,  63 
K  ed.  550,  551,  39  Sup.  Ct.  Rep.  191; 
Berkman  v.  United  States,  250  U.  S. 
114,  118,  63  L.  ed.  877,  884,  39  Sup.  Ct. 
Rep.  411;  Piedmont  Power  &  Light  Co. 
▼.  Graham,  253  U.  S.  193,  64  L.  ed.  855, 

40  Sup.  Ct.  Rep.  453. 

True,  it  is  elaborately  argued  that  the 
oourt  below  erred  in  supposing  that  the 
statute  was  susceptible  of  the  construc- 
tion which  It  affixed  to  it,  and  that,  in- 
#a  Ii.  ed. 


stead  of  adopting  that  construction,  its 
duty  was  to  hold  the  statute  void  for 
repugnancy  to  the  Constitution  on  the 
grounds  which  were  urged.  But  this  in 
a  different  form  of  statement  but  dis- 
putes the  correctness  of  the  construction 
affixed  by  the  court  bolow  to  the  state 
statute,  and  assumes  that  that  construc- 
tion is  here  susceptible  of  being  disre- 
garded upon  the  theory  of  the  existence 
of  the  discrimination  contended  for 
when,  if  the  meaning  affixed  to  the  stat- 
ute by  the  court  below  be  accepted,  every 
basis  for  such  contended  discrimination 
disappears.  It  follows  that  the  argu- 
ment but  accentuates  the  frivolous 
character  of  the  Federal  question  relied 
upon. 

Dismissed  for  want  of  jurisdiction. 


[4501  EX  PARTE:  IN  THE  MATTER  OF 
D.  H.  RIDDI^,  Petitioner. 

(See  S.  C.  Reporter's  ed.  450,  451.) 

Mandamus  — *  other  remedy. 

1.  Ordinarily,  mandamus  is  not  to  be 
used  when   another  statutory  method   has 
been  provided  for  reviewing  the  action  be- 
low, or  to  reverse  a  decision  of  record. 
[For   other    cases,    sec    Mandamus,    II.    b,    in 

Digest  Sup.  Ct.  lOOS.] 

Mandamus  —  other  remedy  —  writ  of 
error. 

2.  Mandamus  does  not  lie  to  correct 
the  conclusion  of  the  court  below  in  a 
criminal  case  that  the  record  need  not  be 
corrected  to  show  that,  as  the  result  of  an 
agreement  between  the  accused  and  the 
district  attorney,  the  case  was  tried  be- 
fore a  jury  of  eleven,  since  the  accused 
might  have  saved  the  point  by  an  excep- 
tion at  the  trial,  or  by  a  bill  of  exceptions 

Note. — As  to  when  mandamus  is  the 

6 roper  remedy,  generally — ^see  notes  to 
nited  States  ex  rel.  International  Con- 
tracting Co.  V.  Lamont,  39  L.  cd.  U.  S. 
160;  M'Cluny  v.  Silliman,  4  L.  ed.  U.  S. 
263;  Fleming  v.  Guthrie,  3  L.R.A.  64; 
Bumsville  Turnp.  Co.  v.  State,  3  L.R.A. 
265;  State  ex  rel.  Charleston,  C.  &  C.  R. 
Co.  V.  Whitesides,  13  L.R.A.  777,  and  Ex 
parte  Hum,  13  L.R.A.  120. 

On  power  of  trial  court  to  correct  its 
record  after  an  appeal  or  writ  of  error 
— see  note  to  Kvammc  v.  Barthell,  31 
L.R.A.(N.S.)  207. 

On  superintending  control  and  super- 
visory jurisdiction  of  the  superior  over 
tbe  inferior  or  subordinate  tribunal — see 
notes  to  State  ex  rel.  Fourth  Nat.  Bank 
V.  Johnson,  51  L.R.A.  33,  and  State  ex 
rel.  Mc€k>vem  v.  Williams,  20  L.R.A. 
(N.S.)  942. 
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to  the  deniml  of  hU  sabMaaent  motion  for 
corroetion  of  the  record,  eetting  forth 
whatever  facte  or  offere  of  proof  were  ma- 
terial, and  might  then  have  brought  a 
writ  of  error. 

[For   other   cases,    see   Mandamos,    II.   b^    in 
Digest  Sap.  Ct.  1908.] 

[No.  27,  Original.] 

Argued  February  28  and  March   1,   1921. 
Decided  March  21,  1921. 

ON  PETITION  for  a  Writ  of  Manda- 
mas  to  correct  the  conolusion  of  the 
eourt  below  in  a  eriminal  case  that  the 
record  need  not  be  corrected  to  show 
thaty  as  the  result  of  an  agreement  be- 
tween the  accused  and  the  district  at- 
torney, the  case  was  tried  before  a  jury 
of  eleven.  Rule  to  show  cause  dis- 
charged. Writ  denied. 
The  facts  are  stated  in  the  opinion. 

Messrs.  John  London  and  Benjamin 
Oarter  argued  the  cause  and  filed  a  brief 
for  petitioner: 

The  triaf  court's  xeoord  is  open  to  cor- 
rection. 

Cancemi  v.  People  18  N.  Y.  134;  Peo- 
ple Y.  Walker,  132  GaL  137,  64  Pae.  133. 

Solicitor  (General  Frierson  and  Mr. 
Erie  Pattns  ai^ued  the  cause,  and,  with 
Mr.  W;  C.  Herron,  filed  a  brief  for  re- 
spondent : 

The  petitioner  is  not  entitled  to  a  writ 
of  mandamus  to  serve  the  same  puipose 
which  would  be  served  by  a  writ  of  er- 
ror. 

United  States  v.  Lawrenoe,  3  DaH  42, 
53,  1  L.  ed.  502,  506;  Ex  parte  Whitney, 
13  Pet.  404,  408,  10  L.  ed.  221,  223 
Ex  parte  Taylor,  14  How.  3,  12,  13,  14 
L.  ed.  302,  306;  Ex  parte  Many,  14  How 
24^  25, 14  L.  ed.  311;  Ex  parte  Newman 


14  Wall.  152,  165,  20  L.  ed.  877,  879 
Ex  parte  Bnrtis,  103  U.  S.  238,  26  L.  ed 
392;  Ex  parte  Morgan,  114  U.  S.  174 
175,  176,  29  L.  ed.  135,  136,  5  Sup.  Ct 
Rep.  825;  Ex  parte  Brown,  116  U.  S 
401,  402,  29  L.  ed.  676,  677,  6  Sup.  Ct 
Rep.  587;  Ex  parte  Harding,  219  U.  S 
363,  55  L.  ed.  252,  37  L.R.A.(N.S.)  392 
31  Sup.  Ct.  Rep.  324;  Re  Pollitz,  206  U 
S.  323,  331,  51  L.  ed.  1081, 1083,  27  Sup 
Ct.  Rep.  729 ;  Ex  parte  First  Nat.  Bank 
228  U.  S.  516,  518,  57  L.  ed.  946,  947 
33  Sup.  Ct.  Rep.  591;  Ex  parte  Ameri- 
can Steel  Barrel  Co.  230  U.  S.  35,  45, 
46,  57  L.  ed.  1379,  1384,  33  Sup.  Ct 
Rep.  1007;  Ex  parte  Roe,  234  U.  S.  70 
73,  58  L.  ed.  1217,  1218,  34  Sup.  Ct 
Rep.  722;  Ex  parte  Wagner,  249  U.  S 
465,  471,  63'  L.  ed.  709,  712,  39  Sup.  Ct 
Rep.  317;  Ex  parte  Park  Square  Auto- 
mobfle  Station,  244  U.  S.  412,  61  L.  ed. 


1231,  37  Sup.  Ct  Rep.  732;  Ex  parte 
Simons,  247  U.  S.  231,  62  L.  ed.  1094, 
38  Sup.  Ct  Rep.  497;  Ex  parte  Abdu^ 
247  U.  S.  27,  62  L.  ed.  966,  38  Sup.  Ct 
Rep.  447;  Ex  parte  Peterson,  253  U.  S. 
300,  64  L.  ed.  919,  40  Sup.  Ct.  Rep.  543. 

Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

The  petitioner  was  indicted  for  a  vio- 
lation of  §  215  of  the  Criminal  Code  of 
the  United  States  by  a  use  of  the  mails 
in  furtherance  of  a  scheme  to  defraud. 
This  is  a  felony,  §  235,  and  therefore, 
we  assume,  must  be  tried  by  a  jury  of 
twelve.  The  petitioner  was  tried,  con- 
victed, and  sentenced,  the  record  stating 
that  ''to  try  this  cause  come  a  jury  of 
good  and  lawful  men,  duly  impaneled, 
sworn,  and  [451]  charged  a  true  verdiet 
to  render  according  to  the  law  and  tiie 
evidence."  During  the  term  the  peti- 
tioner filed  a  motion  setting  forth  that, 
as  the  result  of  an  agreement  between, 
himself  and  the  district  attorney,  the 
case  was  tried  before  a  jury  of  eleven^ 
and  asking  to  have  the  record  eorreeted 
to  show  the  fact  There  was  also  an- 
other motion  to  set  aside  the  judgment 
on  this  ground.  The  record  recites  that, 
after  hearing  the  evidenoe  and  argu- 
ment, the  court,  being  of  opinion  that 
the  record  is  as  it  should  be,  and  does 
not  need  amendment,  denies  the  motion, 
and  similarly  denies  the  motion  to  set 
aside  the  judgment.  The  record  dis- 
closes exceptions  to  both  orders,  but 
sets  forth  no  grounds.  No  exception  to 
the  jury  seems  to  have  been  taken,  wv 
does  the  fact  alleged  or  the  exclusion  of 
any  evidence  competent  to  prove  it  ap- 
pear of  record  in  any  form. 

The  petitioner  now  comes  here  asking 
for  a  mandamus  to  correct  the  judge's 
conclusion,  and  setting  forth  evidence 
offered  in  support  of  his  motion  that  was 
rejected,  and  that  he  says  should  have 
been  received.  He  might  have  saved 
the  point  by  an  exception  at  the  trial 
or  by  a  bill  of  exceptions  to  the  denial 
of  his  subsequent  motion,  setting  forth 
whatever  facts  or  offers  of  proof  were 
material,  and  then  have  brought  a  writ 
of  error.  Nalle  v.  Oyster,  230  U.  S.  165, 
177,  57  L.  ed.  1439,  1443,  33  Sup.  Ct 
Rep.  1043.  In  such  cases  numdamus 
does  not  lie.  Ordinarily,  at  least,  it  is 
not  to  be  used  when  another  statutory 
method  has  been  provided  for  reviewing 
the  action  below,  or  to  reverse  a  de- 
cision of  record.  Ex  parte  Mornn,  114 
U.  S.  174,  20  L.  ed.  135,  5  Sup.  Ct  Rep. 
823;  Ex  parte  Park  Square  Automobile 
Station,  244  U.  S.  412,  414^  ei  L.  ed. 
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1231,  1232,  37  Snp.  Ct.  Rep.  732.     Ir   Pnblie  Utilities  Commluion  of  the  Dia- 
thii  ease  the  facta  vere  more  or  tes!    triet,  inereasing  rstea.    Affirmed, 
olearl;  admitted   at   the   argument,  bnl        See    same    ease    helow,    P.tT.B.1920F, 
the  reeord  does  not  estabtiBli  tbem,  anc    343,  266  Fed.  461. 
tha  extent  of  agreement  or  dispute  witl        Tbe  faoU  are  stated  in  the  opinion, 
regard   to   them   does   not   change   the       ,,      _  —    — ,  ..  .     . 

rSiedy  to  be  sought.  Mr.   Soam    T.   Walter    argned    the 

Bale  to  show  cause  discharged.  "SUf  ""^  fi^"*  »  ^"f  ^"f^'^PP?"*?*' =    ^ 

Writ  denied.  ""^  supreme  court  of  the  Distnot  bad 

jurisdiction. 
Interstate    Commerce    Commiaaion    v. 

Louis  ft  N.  R.  Co.  227  U.  S.  88,  92,  57 

L.  ed.  431,  433,  33  Snp.  Ct.  Rep.  185; 

Skinner  &  E.  Corp.  v.  United  SLat^  249 
,„,„,„      ,„     ^    ■■      ^  .  ,      .      U.  S.  557,  562,  «3  L.  ed.  772,  776,  39 

CHARLES    VV.    KUTZ     Chairman,    Louii    Sup.  Ct.  Rep.  375;  Intestate  ComEwsroe 

^1.^^°^^.  l"^  ,  ^-    n-7";i    ^"r  I"™'  Commission  v.  Diffenbaugh,  222  U.  S.  42, 

CommiHBionera  of  the  District  ol  Colum-  jq    =«   ,     _j    oq    oe     ao   o..-    ft    il— . 

bia,  and  as  Buch  Constituting  the  Tub-  ^'  ^6  L.  ed.  83,  88,  32  Sup.  Ct.  Rep. 

lie   Utilities  CommiiBion  of  tbe  District  22;    Louisiana    ft    P.    R.    Co.    y.    United 

of  Columbia,  and  the  Washington  Ota  States,  209  Fed.  251 ;  Atlantic  Coast  Line 

light  Company.  R.  Co.  t.  Interstate  Commerce  Commis- 

,o     o  n  T,      _.    ,     J   .«.-=«  ,  "ion.  IM  Fed.  451;  F.  H.  Peavey  &  Co. 

iS^  8.  C.  Reporter's  «1.  462-466.)  ^^  Jf^„„  p  jj  ^^\J^  p^  4^9/ 

Pnblle  UUIItles  ComnilBsloii  —  attack  The  power  of  the  coramiaeion  to  relieve 

«a  rate  orders  —  neoessltj  of  prerloni  against   all  unreasonable   or  diacrimina- 

veaort  to  eomial salon.  tory  rates  is  completes 

1.  A  formal  complaint  and  bearing  be-  Houston,  E.  ft  W.  T.  R.  Co.  T.  United 
tea    the    eommlssioD    are    not    eondiUona  States,  234  U.  S.  342,  355,  356,  58  L. 

br    a    person    intereated    and    diisatlaflcd  ^^iJ^J^'i'*  *  N.  B.  Co.  V.  MotUw, 

with    ^-malcioK    orders    of    the    Public  219  U.  8.  467,  479,  55  L.  ed.  287,  302, 

Utilities    Commission    of    tbe    District   of  34  Ii.R.A.(N.S.)   671,  31  Sup.  CU  Rep. 

Columbia,    to    have    aucb    orders    declared  266. 

void.  Xhe  action  of  the  commission  in  fixing 

Oonstltntlonal  law  —  dlscrlmlnatton  —  the  90-and  95-cent  rates  to  the  private 

(as  rates.  consumers  without,  at  the  same  time,  de- 

2.  Constitutional     rights     of     private  termining  and  fixing  a  reasonable  rate  to 

lie  utilise.  CommissTon  of  the  District  of  "8^^,*"  «"'*  ff?vemment  rate, 

Columbia,   increasing  tbe  rates  as  to  such  y°<^^,  the   authority   of   the 

eustomers,   but   leaving   untouched   tbe   ex-  eud  illegal. 

isting    lower    atatutorj    rates    charged    the         South^H    P.    Co.    V.    Interstate    Com- 

united  StaUs  and  the  District,  since  such  merce  Commission,  219  U.   S.  433,  441, 

customers  have  no  right  to  require  equality  444   55  L.  ed.  283,  285,  287,  31  Sup.  Ct. 

with  the  government.  >,         noa 

[For   other  ««..   .w  ConiiHtutlon«l   L«w,   IV.  "«P,-  ^°-  ^    „, 

a,  6,  c,  Iq  DiEcit  Sup.  Ct.  iBOB-i  The  90-  and  95-cent  rate*  presenbed 

by  the  orders  of  tbe  Fublio  Utilities  Com- 
[No.  307.]  mission    are   confiscatory,   depriving  ap- 

pellants of  their  property  without  due 
SrocesB  of  law;  and  such  orders  are  there- 
jre  unconstitutional  and  void,  and  this 
regardless  of  whether  the  commission  has 
power  to  fix  rates  to  tbe  governments  and 
View  a  decree  which  afflrmed  a  decree  of  "^^^^^  not  private  «onsm.cra. 
the  Snpreme  Court  of  the  District,  dis-  „  '^.f<"il  ^;  ^T*^^^  f  R  A  fw  a  1* 
missing  the  bill  in  a  suit  by  private  con-  ?,  J^'oo  |  ^"  «  '  -.fo  ^1;  „  '^^^'^ 
snmers  of  gas  to  set  aside  orders  of  the    }l^-  28  «»?■  Ct.  Rep  192,  15  Ann.  Cas. 

_ 1034;    Hooker    v.    Interstate    Commerce 

Note^ — As  to  right  to  discriminate  be-  Commission,  188  Fed.  248. 
twem  consumers  as  to  rates — see  notes  to  The  failure  of  the  Utilities  Commission 
State  ex  rel.  Fergnson  v.  Birmingham  to  give  the  statutory  notice  rendered  the 
WaterwoAs  Co.  27  L.R.A.(N.S.)  674,  order  made  in  pursuance  of  the  bearings 
and  Birmingham  Waterworks  Co.  v.  an  the  appbcation  for  the  second  rate  in- 
foown,  I4.R.A.1915D,  1086.  urease  null  and  void. 

•S  L.  ed.  t%-v 
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Interstate  Conunerce  Commission  t. 
Louisville  &  N.  R.  Co.  227  U.  S.  88,  91, 
57  L.  ed.  431,  433,  33  Sup.  Ct.  Rep.  186 ; 
Wilming:ton  City  R.  Co.  v.  Taylor,  198 
Fed.  159. 

Mr.  Benjamin  S.  Minor  argued  the 
cause,  and,  with  Messrs.  H.  Prescott  Oat- 
ley  and  Hugh  B.  Rowland,  filed  a  brief 
for  the  Washington  Qas  Light  Company. 

Mr.  F.  H.  Stephens  argued  the  cause, 
and,  with  Mr.  Conrad  H.  Syme,  filed  a 
brief  for  the  Public  Utilities  Commission. 

Mr.  Justice  Holmes  delivered  the 
opinion  of  the-  court : 

This  is  a  bill  in  equity  brought  by 
private  consumers  of  gas  to  have  two 
orders  of  the  Public  Utilities  Commis- 
sion that  increase  the  rate  for  gas  to 
private  consumers  declared  void.  The 
Hrst  order.  Number  254,  March  15, 
1918,  raised  the  rate  from  75  cents  per 
thousand  feet  to  90  cents.  The  second, 
No.  314,  March  15,  1919,  raised  it  to 
not  exceeding  95  cents;  the  orders  be- 
ing made  under  the  authority  of  the 
Act  of  March  4,  1913,  chap.  150,  §  8, 
37  Stat,  at  L.  938,  974,  et  seq.,  estab- 
lishing the  Public  Utilities  Commission 
of  the  District  of  Columbia  and  fixing 
its  powers.  The  bill  and  the  appeal  to 
this  court  are  said  to  be  based  upon  ^ 
64  of  §  8,  37  Stat,  at  L.  988.  It  is 
alleged  that  the  orders  violate  the 
plaintiffs'  constitutional  rights  because 
the  rate  to  be  charged  to  the  United 
States  and  to  the  District  remains  the 
statutory  rate  of  70  cents,  and  to  cer- 
tain other  takers  still  less,  and  that  if 
the  United  States  and  District  had  paid 
90  cents  for  the  year  1918,  the  Gas 
Company  would  have  received  a  return 
of  about  6  per  cent.  It  is  said  that  the 
difference  is  an  unlawful  discrimina- 
tion, and  that  the  plaintiffs  are  required 
to  make  up  the  loss  incurred  by  fur- 
nishing the  gas  to  the  government  and 
the  district  at  less  than  cost.  The  bill 
was  dismissed  by  the  supreme  court  for 
want  of  equity,  and  because  not  filed 
within  one  hundred  and  twenty  days 
after  the  entry  of  the  order  of  March 
15,  1918,  as  required  by  §  8,  ^  C5.  The 
court  of  appeals  affirmed  the  decree  on 
the  different  ground  that  [454]  a  formal 
complaint  and  hearing  before  the  com- 
mission were  a  condition  of  the  right  to 
sue  in  the  courts.  The  provision  in  f 
67  for  the  transmission  of  any  new  evi- 
dence taken  in  the  suit  to  the  commis- 
sion for  its  further  consideration,  and 
other  details,  were  thought  to  indicate 
that  the  suit  was  in  the  nature  of  an 
appeal. 


We  are  unable  to  agree  with  the  opin- 
ion of  the  court  of  appeals.  Aagnmiti|p 
that  the  bill  is  based  upon  the  statute, 
the  language  of  f  64  is  that  any  person 
interested  and  dissatisfied  with  any 
order  fixing  any  rate  may  eommenca  a 
proceeding  in  equity.  We  do  not  per- 
ceive any  advantage  in  requiring  a  par- 
ty to  file  a  complaint  asking  the  com- 
mission to  review  a  decision  just 
reached  by  it  after  a  public  hearing, 
nor  do  we  see  such  a  requirement  in 
the  statute.  On  the  other  hand,  we  see 
no  requirement  that  the  plaintiffs  in 
equity  should  have  appeared  in  the 
original  hearing  upon  the  rate.  They 
are  parties  to  the  order  equally  whether 
they  saw  fit  to  argue  the  case  to  the 
commission  or  not;  and  when  they 
stand  upon  supposed  constitutional 
rights  there  seems  to  be  no  necessity  of 
raising  the  point  until  they  get  into 
court.  This  suit  is  not  for  a  revision 
of  details,  but  for  a  decree  that  the 
orders  are  void  as  matter  of  law.  That 
by  reason  of  their  pecuniary  interest 
the  plaintiffs  are  persons  interested 
within  the  statute  may  be  assumed  for 
the  purposes  of  decision.  Interstate 
Commerce  Commission  v.  Diffenban^, 
222  U.  S.  42,  49,  56  L.  ed.  83,  88,  32 
Sup.  Ct.  Rep.  22,  s.  c.  F.  H.  Peavey  ft 
Co.  V.  Union  P.  R.  Co.  176  Fed.  409, 
416,  417.  See  Detroit  &  M.  R.  Co.  ▼. 
Michigan  R.  Commission,  235  U.  8.  402, 
59  L.  ed.  288,  35  Sup.  Ct.  Rep.  126. 

On  the  merits,  however,  there  is  no 
doubt  that  the  decree  was  right.  We 
do  not  wish  to  belittle  the  claim  of  a 
taker  of  what  for  the  time  has  become 
pretty  nearly  a  necessity  to  equal  treat- 
ment while  gas  is  furnished  the  public. 
But  the  notion  that  the  government 
cannot  make  it  a  condition  of  allowing 
the  establishment  of  gas  works  that  its 
needs  and  the  needs  of  its  instrument* 
the  District,  shall  be  [455]  satisfied  at 
any  price  that  it  may  fix,  strikes  us  as 
needing  no  answer.  The  plaintiffs  are  un- 
der no  legal  obligation  to  take  gas,  nor  is 
the  government  bound  to  allow  it  to  be 
furnished.  If  they  choose  to  take  it, 
the  plaintiffs  must  submit  to  such  en- 
hancement of  price,  if  any,  as  is  assig^i- 
able  to  the  government's  demands.  We 
do  not  consider  whether  the  commission 
has  power  to  raise  the  price  to  the  ex- 
cepted class  because,  even  if  it  has,  the 
plaintiffs  have  no  right  to  require  equal- 
ity with  the  government,  and  they  have 
no  other  ground  upon  which  to  found 
their  supposed  right. 

Decree  affirmed. 

ISS  V.  s. 


hASO  t.  NEW  YOBK  CBNTBAL  B.  CO. 


(Sm  S.  C.  Reporter's  ed.  4G6-167.) 

■fksUiT  and  serTBnt  —  Safety  Appliance 
Acta  —  breach. 

1.  Nece8aa.ri1y  there  muBt  be  a,  causal 
connection  between  the  fact  of  the  curier's 
detinquencj  under  the  Federal  Safely  Ap- 
pliance Acts  and  the  fact  of  injurj  to  an 
emplojrec,  in  order  to  impOBe  a  liabilitj  on 
the  carrier  because  of  Buch  delinquency. 
CPOT  otbn  FORcn.  iw  MaaCcr  and   SemnI,  II. 

a.  2,  d,  Id  Dlxeit  Sup.  Ct.  19DS.] 
M«ater  and  servant  —  Safety  AppllancJo 
Acts  —  purpose. 

2.  Nothing  in  the  provisions  of  the  Fed- 
eral Safety  Appliance  Acta  gives  any  war- 
rant for  saying  that  they  are  intended  to 
provide  a  place  of  safety  lietween  colliding 
ear*.  On  the  contrary,  they  affirmatively 
■how  that  the  principal  purpose  in  their 
•aactment  was  to  obviate  the  necesaity  for 
nen  going  between  the  ends  of  the  cars. 
(Pot  otber  cues.  Ke  Muter  and  ServaDt  II. 

a,  2,  d,  Id  Dlceat  Sap.  Ct.  1908.1 
Haater  and  servant — Safetr  Appliance 
Acta  —  breach  —  proximate  canse. 

3.  A  carrier's  failure  to  have  the  end 
of  a  loaded  freight  car  standing  on  a  sid- 
ing eqaipped  with  the  coupler  and  draw- 
bar prescribed  by  the  Federal  Safety  Ap- 
pliance Acts,  the  purpose  of  which  is  to 
obriate  the  necexHity  fur  men  to  go  be- 
tween the  ends  of  tbe  cars,  was  not  an  ac- 
tionable breach  of  duty  towards  a  brake- 
nan  who  was  injured  in  a  collision  be- 
tween such  car,  of  whose  defects  he  was 
aware,  and  another  car  on  which  be  was 
riding,  which  the  engine  had  kidied  on  the 
same  siding,  although  had  these  appliances 
been  present  there  would  have  been  suffi- 
cient room  .between  the  ends  of  the  two 
cars  to  prevent  the  injury,  where  there  was 
no  prexent  intention  to  disturb,  couple,  or 
move  the  defective  car,  since  the  collision 
was  not  the  proximate  result  of  the  defect, 
bat  of  the  In'akeman's  failure  to  perform 
hia  duty  to  stop  tlic  moving  car  iu  time  to 
avoid  the  collision, 

*  (For  Dtber  casei.  sk  Uaslcr  and  Servant,  11. 
a.  a,  d;  Proximate  Cause,  III.  In  Digest 
Sap.  Ct.  IMS.] 

[No.  2B0.] 

Note. — Aa  to  liability  under  Federal 
And  state  railway  eafety  appliance  acts — 
■M  notes  to  Chicago,  M.  &  St.  P.  It.  Co. 
T.  United  States,  20  L.R.A.(N.S.)  473, 
and  Lake  Shore  &  M.  S.  R.  Co.  v.  Ben- 
aon,  41LJt.A.(N.S.)  49. 

On  liability  of  railroad  companies  to 
switchmef  or  brakeman  for  iajuriea  re- 
onved  while  coupling  cars— see  notes  to 
Kohn  T.  McNaita,  37  L.  ed.  U.  S.  150, 
and  Northern  P.  R.  Co.  v.  Everett,  38 
L.  ed.  U.  8.  373. 
•B  ih  «d. 


kN  WRIT  of  Certiorari  to  the  Su- 
*  preme  Court  of  the  State  of  New 
ork  in  and  for  the  County  of  Erie  to 
view  a  judgment  entered  pursuant  to 
e  mandate  of  the  Court  of  Appeals  of 
at  state,  which  reversed  a  judgment 
the  Appellate  Division  of  the  Sii- 
eme  Court,  Fourth  Department,  af- 
ming  a  judgment  of  the  Trial  Term  in 
vor  of  plaintiff  in  an  action  for  death. 
!Hrmed. 

See  Name  ease  below,  in  Supreme 
)nrt,  187  App.  Oiv.  B67,  175  N.  Y. 
ipp.  90S;  in  Court  of  Appeals,  227  N. 
,  507,  125  N.  E.  681. 
The  facts  are  stated  in  the  opinion. 
Hr.  Huuilton  Ward  argued  tbe  cause, 
id,  with  Messrs.  Jalios  A.  Sclirieber 
id  Irving  W.  Cole,  filed  a  brief  for  peti- 

If  the  defective  coupling  contributed  in 
lole  or  in  part  to  the  death  of  intestate, 
at  is  sufficient  to  establish  absolate  lia- 
lity.  Neither  contributory  negligence 
ir  assumption  of  r/ik  can  avail  defend* 
t  as  a  defen.se. 

Union  P.  R.  Co.  v.  Huxoll,  246  U.  S. 
5,  62  L.  ed.  455,  38  Sup.  Ct.  Rep.  187; 
ui  Antonio  &  A.  P.  R.  Co.  v.  Waffner, 
1  U.  S.  476,  60  L.  ed.  1110,  36  Sup. 
;.  Rep.  626;  Atlantic  City  R.  Co.  v. 
irker,  242  U.  S.  56,  61  L.  ed.  150,  37 
ip.  Ct.  Rep.  69;  Louisville  &  N.  R.  Co. 
Layton,  243  U.  S.  617,  61  L.  ed.  931, 

Sap.  Ct.  Rep.  456;  Texas  &  P.  B. 
..  V.  Rigsby,  241  U.  S.  33,  60  L.  ed. 
4,  30  Sup.  Ct.  Rep.  482;  Delk  v.  St. 
iuis  &  S.  F.  R.  Co.  220  U.  S.  580,  55  L. 
.  590,  31  Sup.  Ct.  Hep.  617;  Spokane  & 
E.  R.  Co.  V.  CampbeU,  133  C.  C.  A. 
0,  217  Fed.  524;  Grand  Trunk  West- 
a  R.  Co.  V.  'Linasay,  233  U.  S.  42,  58 

ed.  838,  34  Sup.  Ct.  Rep.  581,  Ann. 
IS.  1914C,  168;  Great  Northern  R.  Co. 
Otos.  239  U.  S.  349,  GO  L.  ed.  322,  36 
ip.  Ct.  Rep.  124;  Texas  &  P.  R.  Co. 
Rigsby,  241  U.  S.  33,  60  K  ed.  874, 

Sup.  Ct.  Rep.  482;  Schlemmer  v.  Buf- 
lo,  R.  &  P.  R.  Co.  220  U.  S.  590,  55 

ed.  59G,  31  Sup.  Ct.  Rep.  561;  Chi- 
50,  B.  &  Q.  R.  Co.  V.  United  States, 
0  U.  S.  569,  55  L.  ed.  582,  31  Sup. 
.  Rep.  612;  St.  Louis,  I.  M.  &  S.  R.  Co. 
Taylor,  210  U.  S.  281,  52  L.  ed.  1061, 

Sup.  Ct.  Rep.  616,  21  Am.  Neg.  Rep. 
i. 

The  intestate  was  within  the  protection 
the  act. 

Louisville  ft  N.  R.  Co.  t.  Layton,  243 
S.  617,  61  L.  ed.  931, 37  Sup.  CL  Rep. 
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456;  Minneapolia  &  St  L.  B.  Co.  y. 
GotschaU,  244  U.  S.  66,  61  L.  ed.  995,  37 
Sup.  Ct.  Rep.  598,  14  N.  C.  C.  A.  865; 
Kimball  v.  New  York  C.  R.  Co.  223  N.  Y. 
711,  120  N.  E.  865;  Erie  R.  Co.  v.  Rus- 
sell, 106  C.  C.  A.  160,  183  Fed.  724; 
Erie  R.  Co.  V.  Schleenbaker,  168  C.  C.  A. 
617,  257  Fed.  667;  Director  General  of 
Railroads  v.  Ronald,  —  C.  C.  A.  — -,  265 
Fed.  143. 

Mr.  Maurice  0.  Spratt  argaed  the 
oause  and  filed  a  brief  for  respondent: 

This  case  is  ruled  by  St.  Louis  &  S.  F. 
B.  Co.  V.  Conarty,  238  U.  S.  213,  59  L. 
ed.  1290,  35  Sup.  Ct.  Rep.  785. 

Mr.  Justice  McKenna  delivered  the 
opinion  of  the  court: 

Action  for  damages  laid  in  the  sum 
of  $50,000  for  injuries  sustained  by  peti- 
tioner's intestate,  Oscar  G.  Lang,  vhile 
assisting  in  switching  cars  at  Silver 
Creek,  New  York.  The  injuries  resulted 
in  death.  The  Safety  Appliance  Act  is 
invoked  as  the  law  of  recovery. 

There  was  a  verdict  for  $18,000,  upon 
which  judgment  was  entered.  It  and 
the  order  denying  a  new  trial  were  a£- 
firmed  by  the  appellate  division,  March 
5, 1918,  by  a  divided  court. 

The  court  of  appeals  reversed  the 
judgments  and  directed  the  complaint 
to  be  dismissed,  to  review  which  action 
this  certiorari  is  directed. 

In  general  description  the  court  said: 
''In  the  case  before  us  the  defendant 
[respondent]  was  engaged  in  interstate 
oonunerce.  A  car  without  drawbar  or 
coupler  was  standing  on  the  siding.  The 
plaintiff's  intestate  was  a  brakeman,  and 
was  riding  on  a  second  car  kicked  upon 
the  same  siding.  A  collision  occurred, 
and  the  deceased  was  crushed  between  the 
car  upon  which  he  was  riding  and  the 
defective  car."  [227  N.  V.  509,  125  N. 
E.  68L] 

There  is  no  dispute  about  the  facts; 
there  ia  dispute  about  the  conclusions 
from  them.  We  may  quote,  therefore, 
the  statement  of  the  trial  court,  passing 
upon  the  motion  for  new  trial,  as  suffi- 
cient in  its  representation  of  the  case. 
It  is  as  follows:  ''The  defendant  had  a 
loaded  car,  loaded  with  iron,  which  had 
been  placed  on  a  siding  at  the  station 
at  Silver  Creek,  New  York.  On  the 
same  track  was  also  standing  another  ear 
destined  for  Famham,  the  [457]  next 
station  east.  At  Silver  Creek  this  way 
freight  had  orders  to  leave  a  couple  of 
cars  and  to  take  on  the  car  going  to 
Famham.  The  car  loaded  with  iron, 
above  referred  to,  was  defective.     The 


drawbar,  the  draft  timber,  and  the 
coupling  apparatus  on  the  westerly  end 
of  this  car  were  gone.  This  car  had 
been  on  the  siding  at  Silver  Creek  sev- 
eral days,  loaded  with  iron  consigned 
to  a  firm  at  Silver  Credc,  waiting  to  be 
unloaded.  Its  condition  was  known  to 
the  crew  of  the  way  freight  generally, 
and  to  the  plaintiffs  intestate  prior  to 
the  accident.  In  fact,  its  crippled  con- 
dition was  the  subject  of  conversations 
between  him  and  the  train  conductor 
only  shortly  before*  the  -accident  hap- 
pened. In  getting  out  the  car  for  Fam- 
ham the  engine  went  into  the  siding 
from  the  westerly  end,  pulled  out  a 
string  of  six  cars,  including  the  Fam- 
ham car,  then  shunted  the  Famham  car 
onto  an  adjoining  track,  placed  two  of 
the  other  cars  they  had  hauled  out  onto 
a  third  track,  and  then  kicked  the  other 
three  cars  back  onto  the  track  where 
the  crippled  car  stood.  Plaintiff's  in- 
testate was  on  one  of  these  three  ears 
for  the  purpose  of  setting  the  brakes 
and  ao  plaomg  them  on  this  siding  as 
not  to  come  into  contact  with  the  crip- 
pled car.  He  evidently  was  at  the  brake 
on  the  easterly  end  of  the  easterly  one 
of  the  three  cars  moving  toward  the 
crippled  oar.  His  foot  was  resting  on 
the  small  platform  at  the  end  of  the 
car,  just  below  the  brake  wheeL  For 
some  reisison  he  did  not  stop  the  three 
ears  moving  on  this  track  before  the 
cars  came  into  contact  with  the  crippled 
car.  The  cars  collided,  and,  owing  to 
the  absence  of  coupler  attachment  and 
bumpers  on  the  crippled  car,  intestate's 
leg  was  caught  between  the  ends  of  the 
two  oars,  and  he  was  so  injured  that  he 
died  from  the  injuries  so  received.  It 
evidently  was  not  the  intention  of  any 
of  the  crew  to  disturb,  couple  onto,  or 
move  the  crippled  car." 

The  statement  that,  ''owing  to  the 
absence  of  the  coupler  attachment  and 
bumpers  on  the  crippled  car,  intestate's^ 
[4K8]  leg  was  caught  between  the  ends* 
of  the  two  cars,"  is  disputed  as  a  conse- 
quence or  as  f  lement  of  decision  inde- 
pendently of  what  Lang  was  to  do  and 
did, — indeed,  it  is  the  dispute  in  the  ease. 
Based  on  it,  however,  and  the  facts  re- 
cited, the  contention  of  petitioner  is  that 
they  demonstrate  a  violation  of  the 
Safety  Appliance  Act,  and  justify  the 
judgment  of  the  trial  court  and  its  af- 
finmmce  by  the  appellate  division.  For 
this  LouisviUe  &  N.  R.  Co.  v.  Layton, 
243  U.  S.  617,  61  L.  ed.  931,  37  Sup. 
Ct.  Bep.  456,  is  cited. 

The  opposing  contention  of  respond- 

S55  v.  8. 
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eat  is  that  ''the  proximate  cause  of  the 
aoeident  was  the  failure  of  the  deceased 
to  stop  the  cars  before  they  came  in  col- 
lision with  the  defective  car.  The  ab- 
sence of  the  coupler  and  drawbar  was 
not  the  proximate  cause  of  the  injury, 
nor  was  it  a  concurring  cause/'  To  sup- 
port the  contention  St.  Louis  &  S.  F.  R. 
Co.  V.  Conarty,  238  U.  S.  243,  59  L.  ed. 
1290,  35  Sup.  Ct.  Rep.  785,  is  adduced. 

The  court  of  appeals  considered  the 
Conarty  Case  controlling.  This  peti- 
tioner contests,  and  opposes  to  it  the 
Lay  ton  Case,  supra,  and  contends  that 
the  court  failed  to  give  significance  and 
effect  to  the  fact  that  the  car  in  the 
Conarty  Case  was  out  of  use,  and  that, 
while  out  of  use,  the  car  upon  which 
Conarty  was  riding  collided  with  it; 
whereas  in  the  ease  at  bar,  it  is  insisted 
Tuat  the  defective  car  was  in  use  by 
defendant,  and  was  required  to  be  used 
by  the  intestate.  The  trial  court  made 
this  distinction  and  expressed  the  view 
that  the  defective  car  in  the  case  at  bar 
''must  be  deemed  to  have  been  in  use 
within  the  meaning  of  the  statute."  The 
distinction,  as  we  shall  presently  see, 
is  not  justified.  It  is  insisted  upon, 
however,  and  to  what  is  considered  its 
determination  is  added  a  citation  from 
the  Layton  Case,  declaring  that  the 
Safety  Appliance  Act  makes  "it  unlaw- 
ful for  any  carrier  engaged  in  interstate 
commerce  to  use  on  its  railroad  any  car 
not"  equipped  as  there  provided.  And 
further:  "By  this  legislation  the  qual- 
ified duty  of  the  common  carrier  is  ex- 
panded [459]  into  an  absolute  duty  in 
respect  to  car  couplers,"  and  by  an  omis- 
sion of  the  duty  the  carrier  incurs  "a  lia^ 
bility  to  make  compensation  to  any 
employee  who"  is  "injured  by  it."  But 
necessarily  there  must  be  a  causal  rela- 
tion between  the  fact  of  delinquency  and 
the  fact  of  injury,  and  so  the  case  de- 
clares. Its  concluding  words  are,  ex- 
pressing the  condition  of  liability,  "that 
carriers  are  liable  to  employees  in  dam- 
ages whenever  the  failure  to  obey  these 
Safety  Appliance  Laws  is  the  proximate 
cause  of  injury  to  them  when  engaged 
in  the  discharge  of  duty."  The  plaintifif 
recovered  because  the  case  came,  it  was 
said,  within  that  interpretation  of  the 
statute. 

We  need  not  comment  further  upon 
the  case,  nor  consider  the  cases  which 
it  cites.  There  is  no  doubt  of  the  duty 
of  a  carrier  under  the  statute  and  its 
imperative  requirement,  or  of  the  con- 
sequences of  its  omission.  But  the  in- 
quiry necessarily  occurs,  to  what  sit- 
uation and  when,  and  to  what  employees, 
do  Uiey  apply  t 
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The  court  of  appeals  was  of  the  view 
that  it  was  the  declaration  of  the  Conarty 
Case  that  §  2  ^  of  the  Safety  Appliance 
Act  "was  intended  to  provide  against  the 
risk  of  coupling  and  uncoupling,  and  to 
obviate  the  necessity  of  men  going  be- 
tween the  ends  of  the  cars.  It  was  not 
intended  to  provide  a  place  of  safety 
between  colliding  cars,"  and  that  "the 
absence  of  a  coupler  and  drawbar  was 
not  a  breach  of  duty  toward  a  servant  in 
that  situation."  [227  N.  Y.  508,  125  N. 
E.  681.]  It  further  decided  that  Lang 
was  in  "that  'situation,"  and  he  "was  not 
one  of  the  persons  for  whose  benefit  the 
Safetv  Appliance  Act  was  passed." 

[460]  Two  questions  are  henoe  pre- 
sented for  solution:  (1)  Was  the  court 
of  appeals'  estimate  of  the  Conarty  Case 
correct?  (2)  Was  it  properly  applied  to 
Lang's  situation? 

(1)  The  court's  conclusion  that  the 
requirement  of  the  Safety  Appliance 
Act  "was  intended  to  provide  against 
the  risk  of  coupling  cars"  is  the  explicit 
declaration  of  the  Conarty  Case.  There, 
after  considering  the  act  and  the  Cases 
in  exposition  of  it,  we  said,  nothing  in 
its  provisions  "gives  any  warrant  for 
saying  that  they  are  intended  to  pro- 
vide a  place  of  safety  between  colliding 
cars.  On  the  contrary,  they  affirmative- 
ly show  that  a  principal  purpose  in  their 
enactment  was  to  obviate  'the  necessity 
for  men  going  between  the  ends  of  the 
cars.  March  2,  1893,  27  SUt.  at  L.  531, 
chap.  196,  Comp.  Stat.  §  8606,  8  Fed. 
Stat.  Anno.  2d  ed.  p.  1161.' " 

The  case  was  concerned  with  a  colli- 
sion between  a  switch  engine  and  a  de- 
fective freight  car,  resulting  in  injuries 
from  which  death  ensued.  The  freight 
car  was  about  to  be  placed  on  (we  quote 
from  the  opinion)  "an  isolated  track 
for  repairs,  and  was  left  near  the  switch 
leading  to  that  triu^k  while  other  cars 
were  being  moved  out  of  the  way, — a 
task  taking  about  five  minutes.  At  that 
time  a  switch  engine  with  which  the  de- 
ceased was  working  came  along  the 
track  on  which  the  car  was  standing  and 

1  Sec.  2  of  the  Safety  Appliance  Act  is  as 
follows:  "On  and  after  the  first  day  of 
January,  eighteen  hundred  and  ninety-eight, 
it  shall  be  unlawful  for  any  such  common 
carrier  [one  engaged  in  interstate  com- 
merce]  to  haul  or  permit  to  be  hauled  or 
used  in  its  line  any  car  used  in  moving 
interstate  traffic  not  equipped  with  couplers 
coupling  automatically  by  impact,  and 
which  can  be  uncoupled  without  the  neces- 
sity of  men  going  between  the  ends  of  the 
cars."  27  SUt.  at  L.  631,  chap.  196,  Comp. 
Stat.  §  8606,  8  Fed.  Stat.  Anno.  2d  ed.  p. 
1161. 


4e(M62 


SUPREME  COURT  OF  THE-UNITBD  STATES. 


Oor.  TmMp 


the  eollision  ensued.''  The  deceased  was 
on  the  switch  engine,  and  it  was  on  its 
way  ''to  do  some  switching  at  a  point 
some  distance  beyond  the  car,  and  was 
not  intended  and  did  not  attempt  to 
couple  it  to  the  engine  or  to  handle  it 
in  any  way.  Its  movement  was  in  the 
hands  of  others.'' 

(2)  That  case,  therefore,  declares  the 
same  principle  of  decision  as  the  court 
of  appeals  declared  in  this;  and,  while 
there  is  some  difference  in  the  facts,  the 
difference  does  not  exclude  the  princi- 
ple. In  neither  case  was  the  movement 
of  the  colliding  car  directed  to  a  move- 
ment of  the  defective  car.  In  that  case 
the  movement  of  the  colliding  car  waft 
at  night,  and  it  may  be  inferred  that 
there  was  no  knowledge  of  the  situation 
of  the  defective  car.  In  [461]  this  case 
the  movement  of  the  colliding  car  was  in 
the  daytime,  and  the  situation  of  the 
defective  car  was  not  only  known  and 
visible,  but  its  defect  was  known  by 
Lang.  He  therefore  knew  that  his  at- 
tention and  efforts  were  to  be  directed 
to  prevent  contact  with  it.  He  had  no 
other  concern  with  it  than  to  avoid  it. 
''It  was  not,"  the  trial  court  said,  "the 
intention  of  any  of  the  crew  [of  the  col- 
liding car]  to  disturb,  couple  onto,  or 
move  the  crippled  car."  It  was  the  duty 
of  the  crew,  we  repeat,  and  immediately 
the  duty  of  Lang,  to  stop  the  colliding 
car,  and  to  set  the  brakes  upon  it  "so 
as  not  to  come  into  contact  with  the 
crippled  car,"  to  quote  again  from  the 
trial  court.  That  duty  he  failed  to  per- 
form, and  if  it  may  be  said  that  not- 
itdthstanding  he  would  not  have  been 
injured  if  the  car  collided  with  had 
been  equipped  with  drawbar  and  coupler, 
we  answer,  as  the  court  of  appeals 
answered:  "Still  the  collision  was  not 
the  proximate  result  of  the  defect."  Or, 
in  other  words,  and  as  expressed  in  ef- 
fect in  the  Conarty  Case,  that  the  col- 
lision under  the  evidence  cannot  be  at- 
tributable to  a  violation  of  the  provi- 
sions of  the  law,  "but  only  had  they 
been  complied  with,  it  [the  collision] 
would  not  have  resulted  in  the  injury  to 
the  deceased." 

Judgment  affirmed. 

Mr.  Justice  Clarke,  dissenting: 
Because  I  think  that  the  court's  deci- 
sion of  this  case  will  result  in  seriously 
confusing  the  law  applicable  to  the 
Sleety  Appliance  Acts  of  Congress,  I 
shall  state,  as  briefly  as  I  may,  my  rea- 
sons for  dissenting  from  it. 

When  Lang,  a  brakeman  in  the  em- 
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ploy  of  the  New  York  Central  Railroa<l 
Company,  received  his  fatal  injnrMi 
the  Safety  Appliance  Acts  of  Congxen 
declared  it  to  be  "unlawful"  for  an  In- 
terstate  carrier  by  rail  to  "use  on  its 
line"  any  car  not  equipped  with  auto- 
matic couplers,  and  also  [462]  provided 
that  any  employee  injured  by  any  ear  not 
so  equipped  should  not  be  held  to  have 
assumed  the  risk  of  injury  ther^y 
occasioned  by  continuing  to  work  after 
the  unlawful  use  6f  such  a  car  had  been 
brought  to  his  knowledge  (27  Stat,  at 
L.  531,  §§  2  and  8,  chap.  196,  Comp. 
Stat.  §§  8606,  8612,  8  Fed.  Stat.  Anno. 
2d  ed.  pp.  1161,  1182;  March  2,  1»03, 
32  Stat,  at  L.  d43,  §  1,  chap.  976,  Comp. 
Stat.  §  8613,  8  Fed.  SUt.  Anno.  2d  ed. 
p.  1183). 

At  that  time,  also,  the  Federal  £2m- 
ployers'  Liability  Act  provided  that  in 
any  action  brought  under  the  aet,  no 
employee  should  be  held  to  have  been 
guilty  of  contributory  n^ligenoe,  or  to 
have  assumed  the  risks  of  his  onploy- 
ment,  in  any  case  where  the  violation  by 
the  carrier  of  any  statute  enacted  for 
the  safety  of  its  employees  contributed 
to  the  injury  or  death  of  such  employee. 
April  22,  1908,  35  Stat,  at  L.  65,  §§  3 
and  4,  chap.  149,  Comp.  Stat.  §§  8659, 
8660,  8  Fed.  Stat.  Anno.  2d  ed.  pp.  1339, 
1352. 

It  is  obvious  that  these  statutes  take 
out  of  this  case  all  question  as  to  as- 
sumption of  risk  by,  and  contributory 
negligence  of,  the  deceased  brakeman. 

Since  the  decision  in  St.  Louis,  I.  M. 
&  S.  R.  Co.  v.  Taylor,  210  U.  S.  281, 
295,  52  L.  ed.  1061,  1068,  28  Sup.  Ct 
Rep.  616,  21  Am.  N^.  Rep.  464,  this 
court  has  consistently  held  that,  in  en- 
acting the  Safety  Appliance  Acts: 

''The  obvious  purpose  of  the  Uffido^ 
ture  was  to  supplant  the  qualified  dutjf 
of  the  common  law  with  €tn  absolute  dmtff 
deemed  by  it  more  just.  If  the  railroad 
does,  in  point  of  fact,  use  cars  which  do 
not  comply  with  the  standard,  it  violates 
the  plain  prohibitions  of  the  law,  and 
there  arises  from  that  violation  the  lia- 
bility to  make  compensation  to  one  who 
is  injured  by  it." 

Chicago,  B.  &  Q.  R.  Co.  v.  United 
States,  220  U.  S.  559,  55  L.  ed.  582,  3L 
Sup.  Ct.  Rep.  612.  Here  the  court  de- 
clares that  the  Safety  Appliance  Aet^ 
imposes  "an  absolute  duty  on  the  ear- 
ner, and  the  penalty  cannot  be  escaped 
by  the  exercise  of  reasonable  care.'' 

Texas  &  P.  R.  Co.  v.  Rigsby,  7A1  U. 
S.  33,  60  L.  ed.  874,  36  Sup.  Ct  Rep. 
482.    Here  the  court  said: 
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'^Disregard  of  the  Safety  Applianee 
Act  is  a  wrongful  act;  and,  where  it 
.results  in  damage  to  one  of  the  class  for 
whose  especial  benefit  it  was  enacted, 
the  right  to  recover  the  damages  from 
the  party  in  default  is  implied." 

[463]  Louisville  &  N.  R.  Co.  v.  Lay- 
ton,  243  U.  S.  617,  621,  61  L.  ed.  931, 
033,  37  Sup.  Ct.  Rep.  456.  '  Here  the 
foregoing  eases  are  cited,  and  the  court 
declares : 

"While  it  is  undoubtedly  true  that 
the  immediate  occasion  for  passing  the 
laws  requiring  automatic  couplers  was 
the  great  number  of  deaths  and  injuries 
caused  to  employees  who  were  obliged 
to  go  between  cars  to  couple  and  un- 
couple them,  yet  these  laws  as  written 
are  by  no  means  confined  in  their  terms 
to  the  protection  of  employees  only 
when  so  engaged.  The  language  of  the 
acts  and  the  authorities  we  have  cited 
make  it  entirely  clear  that  the  liability  in 
damages  to  employees  for  failure  to  com- 
ply with  the  law  springs  from  its  being 
made  unlawful  to  use  cars  not  equipped 
as  required, — not  from  the  position  the 
employee  may  be  in  or  the  work  which 
he  may  be  doing  at  the  moment  when  he 
is  injured.  This  effect  can  be  given  to 
tibe  acts  and  their  wise  and  humane  pur- 
pose can  be  accomplished  only  by  hold- 
ing, as  we  do,  that  carriers  are  liable  to 
employees  in  damages  whenever  the  fail- 
ure to  obey  these  Safety  Appliance  Laws 
is  the  proximate  cause  of  injury  to  them 
when  engaged  in  the  discharge  of  duty," 

Minneapolis  &  St.  L.  R.  Co.  v.  Got- 
schall,  244  U.  S.  66,  61  L.  ed.  995,  37 
Sup.  Ct.  Rep.  698,  14  N.  C.  C.  A.  865. 
Here  a  brakeman,  going  over  the  tops 
of  cars  when  a  train  was  in  motion,  was 
thrown  under  the  wheels  by  a  suddeu 
jerk,  caused  by  the  setting  of  brakes 
when  defective  couplers  parted,  and  the 
company  was .  held  liable,  "in  view  of 
the  positive  duty  imposed  by  the  stat- 
ute to  furnish  safe  appliances  for  the 
oonpling  of  cars." 

Regarding  the  case  at  bar  as  ruled  by 
the  decisions  we  have  cited,  especially  by 
Louisville  &  N.  R.  Co.  v.  Layton,  supra, 
the  trial  court  held  the  railroad  com- 
pany liable,  and  sent  the  case  to  the 
jury  for  the  assessment  of  damages 
only.  The  appellate  division  affirmed 
the  judgment,  but  the  court  of  appeals 
reversed  it  solely  upon  the  authority  of 
8t  Louis  &  S.  F.  R.  Co.  v.  Conarty,  238 
U,  8.  243,  59  L.  ed.  1290,  35  Sup.  Ct. 
Eep.  785. 

[4S4]  It  is  plain  tliat  the  principle  of 
die  eases  quoted  from  is  that  carriers 
dioald  be  held  liable  to  employees  in 
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damages  whenever  failure  to  ob^  the 
Safety  Appliance  Laws  is  the  proximate 
cause  of  the  injury  to  them  when  en- 
gaged in  the  discharge  of  their  duty. 

With  these  statutes  and  decisions  in 
mind,  we  come  to  the  consideration  of 
the  facts  in  this  case. 

Lang,  a  brakeman,  was  a  member  of 
the  crew  of  a  local  freight  train,  run- 
ning from  Erie,  Pennsylvania,  easterly 
to  Buffalo,  New  York.  When  the  train 
reached  Silver  Creek,  an  intermediate 
station,  the  conductor  was  directed  to 
pick  up  a  car  then  on  the  "house  track,** 
and  to  take  it  in  his  train  to  Famham, 
New  York.  We  shall  refer  to  this  oar 
as  the  "Famham  car." 

For  more  than  two  weeks  prior  to  the 
accident  to  Lang,  there  had  been  in  the 
Silver  Creek  yard  a  box  car  loaded  with 
steel,  from  one  end  of  which,  for  three 
or  four  days  before  the  accident  cer- 
tainly (how  much  longer  does  not  ap- 
pear), the  entire  coupler  and  drawbar 
had  been  missing.  This  car  had  been 
held  for  unloading,  which  had  been  com- 
menced before,  but  was  completed  on 
the  day  of  the  accident.  It  had  been 
necessary  during  this  time  to  switch  the 
car  about  the  yard,  and  the  crew  of 
which  Lang  was  a  member  had  shifted 
it  at  least  once  on  the  day  before  the 
accident. 

When  the  conductor  went  to  look  for 
the  Fambam  car  he  found  it  standing 
on  the  '^house  track"  with  five  other  cars 
to  the  west  of  it  and  four  cars  to  the 
east  of  it,  the  car  next  it  on  the  east 
being  the  defective  car,  with  the  draw- 
bead  missing  from  its  west  end  (the  end 
next  the  Famham  car).  Thus  this 
"house  track,"  with  capacity  for  twelve 
cars,  had  ten  standing  upon  it,  of  which 
the  defective  car  was  one, — ^necessarily 
they  must  have  been  very  close  together. 

The  conductor  saw  that  it  was  impos- 
sible to  switch  out  the  Famham  car 
from  the  east  end  of  the  "house  track" 
[465]  Without  moving  the  defective  car, 
and  thereupon  he  ordered  his  engine  to 
go  through  the  switch  at  the  west  end  of 
the  "house  track,"  to  couple  to  the  six 
cars  standing  to  the  west  of  the  defec- 
tive car,  and  then  to  back  out  and 
switch  the  Famham  ear  (which  would 
be  the  most  easterly  one  of  the  string) 
onto  another  track,  where  it  could  be 
picked  up  later.  This  being  done,  the 
two  cars  farthest  from  the  engine  were 
shunted  onto  a  third  track,  thus  leaving 
but  three  cars  attached  to  the  engrine. 
The  plan  then  was  to  "kick"  these  three 
cars  back  onto  the  "house  track,"  and 
to  stop  them  when  near  to  the  di&{<^\.\N^ 
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ear,  bat  before  they  came  in  eontaet 
with  it  It  was  while  attempting  to 
aecomplish  this  purpose  that  the  acci- 
dent occurred. 

The  movement  which  resulted  in  the 
accident  is  described  by  the  conductor, 
who  was  standing  at  the  switch  at  the 
west  end  of  the  '^ouse  track,"  as  fol- 
lows : 

The  engine  kicked  the  three  remain- 
ing cars  into  the  ''house  track,"  and 
after  they  were  started  Lang,  who  was 
standing  near  the  conductor,  got  on  the 
head  car,  ''the  one  nearest  to  the  crip- 
ple," for  the  purpose  of  stopping  them. 
When  he  got  upon  this  box  car,  it  was 
about  four  car  lengths  from  the  defec- 
tive end  of  the  defective  car,  and  the 
track  was  slightly  down  grade  toward 
it.  His  purpose  was  to  get  to  the  brake 
at  the  head  end  of  the  head  car  so  as 
to  stop  the  three  before  they  touched 
the  defective  car;  but,  either  because 
the  cars  had  been  started  too  rapidly  by 
the  engine,  or  because  the  brake  did  not 
work  well,  or  because  the  track  was 
down  grade,  or  because  the  time  or  dis- 
tance was  too  short,  he  did  not  get  the 
oars  stopped  in  time  to  prevent  them 
from  colliding  with  the  defective  car. 
At  the  moment  of  the  impact,  Lang, 
who  was  in  the  act  of  setting  the 
brakes,  had  one  foot  on  the  brake  step 
attached  to  the  end  of  the  head  car,  and, 
because  the  drawhead  was  missing  from 
the  defective  car,  the  ends  of  the  two 
cars  came  together,  so  crushing  his  leg 
between  them  that  he  died  [466]  within 
a  few  days  thereafter.  Thus  did  Lang, 
who  was  as  much  without  fault  in  fact  as 
the  statutes  cited  rendered  him  without 
fault  in  law,  come  to  his  death. 

It  is  the  uncontradicted  evidence  that 
if  Uie  bad  order  car  had  been  equipped 
with  such  a  coupler  as  the  law  required, 
the  ends  of  the  two  cars  could  not  have 
come  nearer  together  than  30  inches, 
and  the  accident,  of  course,  could  not 
have  occurred. 

It  seems  to  be  the  theory  of  the  opin- 
ion of  the  court  that,  because  the  con- 
ductor realized  the  danger  there  was  in 
the  defective  car^  and  aimed  to  avoid 
moving  it,  therefore  it  was  not  "in  use" 
by  the  company  within  the  meaning  of 
the  Safety  Appliance  Acts. 

But  a  car  in  such  dangerously  defec- 
tive condition  as  this  one  was,  which, 
for  convenience  in  unloading,  was  kept 
for  days,  perhaps  for  weeks,  in  a  yard 
so  crowded  that  it  was  necessary  to 
move  it  from  time  to  time  in  the  ordi- 
nary yard  switching,  cannot  reasonably 
ho  said  to  have  beat  "out  of  use"  dur- 
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ing  that  time.  To  allow  gaoh  a  ear  to 
be  placed  upon  an  unloading  track,  ao 
short  and  crowded  that  a  sSght  exoem 
of  speed  in  moving  other  ears,  or  a 
slight  defect  in  the  brakeSi  or  a  moment 
of  delay  in  applying  them,  might  resnlty 
as  it  did  in  this  case,  in  the  injury  or 
death  of  employees,  cannot  reasonably 
be  said  to  be  keeping  such  a  car  "out 
of  use."  As  a  matter  of  fact,  the  de- 
fective car  was  actually  in  use  in  a  most 
real  and  familiar  way  on  the  very  day 
of  the  accident;  for^  on  that  day,  the 
unloading  of  it,  which  had  been  com- 
menced before,  was  completed  while  it 
was  on  the  "house  track"  on  which  the 
accident  occurred. 

The  Layton  Case,  supra,  coming  after 
the  Conarty  Case,  decided  (all  the  mem- 
bers of  this  court  as  now  constituted 
concurring)  that:  "Carriers  are  liable 
to  employees  in  damages  whenever  the 
failure  to  obey  these  Safety  Applianoe 
Laws  is  the  proximate  cause  of  the  in- 
jury to  them  when  in  the  discharge  of 
their  duty;"  and  the  /Gotschall  Case, 
supra,  [467]  clearly  proceeded  upon  the 
same  principle.  Neither  of  the  men  in- 
jured in  the  Layton  or  Gotschall  Cases 
was  engaged  in  coupling  or  uncoupling 
cars  when  the  accident  occurred,  but  each 
was  injured  because  of  defective  coup- 
ling appliances  when  he  was  going  over 
the  cars  of  his  train  in  the  discharge  of 
his  duty.  •  Here  Lang  was  injured,  when 
in  the  discharge  of  his  duty,  because  a 
defective  car  had  been  plackdd  upon  a 
much-used  track  in  a  busy  yard  in  sndi 
a  position  that  it  was  impossible  for 
him,  in  the  exercise  of  due  care,  to  pre- 
vent the  ears  he  was  seeking  to  control 
from  coming  in  contact  with  it. 

It  would  be  difficult  to  conceive  of  a 
case  in  which  the  negligence  of  the  mas- 
ter could  be  a  more  immediate  and 
proximate  cause  of  injury  to  a  servant 
than  it  was  in  this  case. 

Having  regard  to  the  extent  to  whieh 
this    case   must    be    accepted   by    other 
courts  as  a  rule  of  decision,   it  would 
seem   that   the    orderly    and    intelligible 
administration   of  justice   required   that- 
the  principle  of  the   Layton   and   Gki- 
schall    Cases    should    be    disavowed 
overruled,  for  that  principle  is  so  plain— 
ly  in  conflict  with  the  opinion  in  thig 
case   that   courts   and   advising  connaeL 
will  otherwise  be  left  without  any  mkf 
to  guide  them  in  the  disposition  of  tli9 
many  similar  cases  constantly  pressiaif 
for  disposition. 

For  the  reasons  thus  stated  I  think 
the  judgment  of  the  Court  of  Appeal 
entered  by  the  Supreme  Court  of  New 
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York,  should  be  reversed,  and  the  orig« 
inal  judgment  of  the  Supreme  Court  af- 
firmed. 

Mr.  Justice  Day  concurs  in  this  opin- 
ion. 


[468]    HENRY  FRIEDMAN,  Appt., 

V. 

UNITED   STATES. 

(See  S.  G.  Reporter's  ed.  468-471.) 

Mines  —  coal  lands  —  private  entry  — 
price. 

A  price  in  excess  of  $20  an  acre 
may  be  exacted  by  the  Secretary  of  the  In- 
terior for  coal  lands  within  15  miles  of  a 
railroad,  entered  under  U.  S.  Rev.  Stat.  § 
2347,  by  which  coal  lands  are  subjected  to 
private  entry  at  "not  leas  than"  $10  or 
$20  an  acre,  according  to  distance  from  a 
completed  railroad. 

[For  other   canes,   see   Mines,   I.   a«   in    Digest 
Sup.  Ct  1908.] 

[No.  221.] 

Argued   March   17,   1021.     Decided   March 

28,  1921. 

APPEAL  from  the  Court  of  Claims  to 
review  a  judgment  which  dismissed 
a  petition  for  the  recovery  of  alleged 
excessive  payments  exacted  by  the  Sec- 
retary of  the  Interior  for  coal  lands. 
Affirmed.  ^ 

The  facts  are  stated  in  the  opinion. 

Mr.  Oharlea  A.  Keigwin  argued  the 
cause,  and,  with  Mr.  William  R.  An- 
drews filed  a  brief  for  appellant. 

€lolioitor  (General  Frieraon  argued  the 
cause,  and,  with  Mr.  W.  Marvin  Smith 
filed  a  brief  for  appellee. 

Mr.  Justice  McKenna  delivered  the 
opinion  of  the  court: 

Action  to  recover  the  sum  of  $3,600, 
excessive  payment  exacted  by  the  Sec- 
retary of  the  Interior  for  120  acres  of 
eoal  land,  which  plaintiff  (we  so  desig- 
nate him  in  this  opinion)  was  entitled 
to  enter  and  did  enter  under  §  2347  of 
the  Revised  Statutes  (Comp.  Stat.  § 
4659,  6  Fed.  Stat.  Anno.  2d  ed.  p.  593). 

The  court  of  claims  dismissed  the  pe- 
tition, and  from  its  judgment  this  appeal 
is  prosecuted. 

The  right  of  plaintiff  to  enter  the  land 
IB  not  disputed.  The  dispute  is  as  to 
the  price  prescribed  by  §  2347.  Its  pro- 
vision is  that  payment  shall  be  made  of 
not  less  than  $10  per  acre  if  the  lands 
■dected  be  more  uian  15  miles  [469] 
•5  li.  ed. 


from  a  completed  railroad,  and  not  leaa 
than  $20  per  acre  if  they  be  within  15 
miles  of  the  railroad. 

The  entry  of  plaintiff  was  within  15 
miles  of  the  railroad,  and  the  Secretary 
required  the  payment  of  $50  per  acre. 
The  requirement  is  attacked  as  beyond 
the  power  of  the  Secretary,  it  being  in 
excess  of  the  statutory  price,  which,  it 
is  contended,  is  $20  per  acre;  and  to  sus- 
tain the  attack  there  is  adduced  the 
prior  practice  of  the  Interior  Depart- 
ment and  cases  whose  analogy,  it  is 
conteufled,  demonstrate  that  the  words 
''not  less  than  $20  per  acre''  mean  not 
more  than  $20  per  acre.  The  answer  to 
the  contention  would  seem  necessarily 
to  be  that  "less''  and  "more"  are  words 
of  contrast; — indeed,  of  opposition, — 
and  cannot  be  confounded.  It  is  easy  to 
see  that  if  their  difference  should  be 
disregarded  in  dealing  with  the  things 
of  the  world,  sensible  or  insensible,  the 
resulting  confusion  would  be  hard  to 
describe. 

Plaintiff  makes  the  words  even  more 
facile  to  management  than  in  the  above 
contention,  and  makes  them  exclude  all 
freedom  of  judgment  and  choice  of  price 
which  they  seem  not  only  to  imply  but 
require,  in  the  administration  of  §  2347. 
In  support  of  the  liberty  of  identifying 
or  confusing  different  things  plaintiff  in- 
vokes the  practice  of  the  Interior  De- 
partment from  1873  to  1907,  and  urges 
that  Congress,  by  silence,  gave  sanction 
and  approval  to  the  practice. 

The  inference  deduced  from  the  prac- 
tice and  the  asserted  sanction  we  can- 
not accept.  The  practice  was  but  the 
exercise  of  administration  by  the  De» 
partment  upon  the  then  circumstances, 
deemed  proper  and  adequate  then,  and 
accepted  as  such  by  Congress. 

In  1907  there  was  a  change  of  condi- 
tions, and  they  dictated  a  change  in  ad- 
ministration, ard  in  aid  of  a  judgment 
of  values,  and  its  exercise  under  the 
direction  of  §  2347,  coal  lands  were  sub- 
jected to  classification  and  appraisement, 
— a  procedure  not  arbitrary,  but  safe 
and  sensible,  establishing  [470]  a  pro- 
portional relation  between  the  payment 
made  and  the  value  of  the  lands  re- 
ceived. And  this  is  consonant  to  the 
statute;  indeed,  is  its  direction,  if  its 
words  be  considered.  There  has  been 
no  protesting  objection  from  Congress, 
and  the  Executive  and  Legislative  De- 
partments have  been  in  accord  for  four- 
teen years.  The  present  practice  of  the 
Interior  Department  therefore  has  the 
same  confirmation  that  plaintiff  assertr 
for  ita  prior  practice. 
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Plaintiff,  howeveri  contends  that  § 
2347  is  the  successor  of  prior  legislation, 
and  that  by  such  legislation,  and  deci- 
sions under  it,  the  words  ''not  less  than'' 
of  that  section  have  been  made  the 
equivalent  ''of  the  minimum  and  mini- 
mum price''  of  prior  legislation,  and  that 
$20  per  acre  is  the  "sole  price  fixed  by 
law"  for  lands  within  15  miles  of  a  com- 
pleted railroad. 

The  legislation  referred  to  is  an  Act 
of  July  1, 1864  (13  Stat,  at  L.  343,  chap. 
205) ;  an  Act  of  March  3,  1865  (13  Stat. 
at  L.  529,  chap.  107);  and  an  Act  of 
March  3,  1873  (17  Stat,  at  L.  607,  chap. 
279,  Comp.  Stat.  §  4659,  6  Fed.  Stat. 
Anno.  2d  ed.  p.  593).  The  latter  statute 
becoming  §  2347  and  other  sections. 

The  first  act  provided  for  the  sale  of 
coal  lands  at  public  auction  "at  a  mini- 
mum price  of  $20  per  acre;"  and  "that 
any  lands  not  thus  disposed  of  should 
"thereafter  be  liable  to  private  entry  at 
said  minimum."  The  second  act  provid- 
ed that  coal  land  could  be  entered  by  a 
citizen  actually  engaged  in  mining  upon 
it  "at  the  minimum  of  $20  per  acre  fiked 
in  the  Town  and  Property  Act  of  July 
1,  1864."  The  third  act  omits  provision 
for  offering  coal  lands  at  auction,  and 
subjects  them  to  private  entry  at  not 
less  than  $10  or  $20  an  acre,  according 
to  distance  from  a  completed  railroad. 
This  provision  became  §  2347. 

These  acts  were  the  successors  of  one 
another  in  general  policy,  but  not  in  de- 
tails. In  the  latter  they  differed  in  pro- 
vision, and  progressed  to  the  explicit 
declarations  of  §  2347  and  their  inevi- 
table meaning.  And  there  is  nothing  to 
the  conlrnrs'  in  Colorado  &  I.  Co 
v.  United  States,  123  [471]  U.  S.  307. 
325,  31  L.  ed.  182,  189,  8  Sup.  Ct.  Rep. 
131.  The  case,  indeed,  was  concerned 
with  other  provisions  than  those  involved 
here. 

We  need  not  go  beyond  .this  general 
exposition.  It  would  extend  this  opin- 
ion to  a  repellent  length  to  trace  and 
comment  upon  the  details  and  refine- 
ments of  plaintiff's  reasoning,  and  upon 
the  analogies  he  urges  of  the  price  of 
lands  under  the  pre-emption  and  other 
laws. 

We  are  not  impressed  with  the  con- 
tention that  if  the  price  of  $20  an  acre 
is  not  the  fixed  and  ultimate  price,  there 
is  no  test  of  price,  and  that  the  Secre- 
tary of  the  Interior  "may  charge  what 
price  he  chooses  ...  no  law  putting 
any  restraint  upon  his  action,"  and  that 
the  "sale  of  coal  lands  may  be  stopped 
altogether  if,  for  any  reason,  the  Sec- 
retary eonsiders  that  to  be  judicious  or 
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desirable."  This  is  tantamount  to  say- 
ing that  the  Secretary  may  abuse  his 
trust  and  the  power  conferred  upon 
him  to  execute  it.  There  is  no  argu- 
ment against  conferring  power  or  deny- 
ing power  in  the  assertion  that  it  nuij>* 
be  abused.  The  world  acts  and  most 
act  upon  a  different  consideration.  Qoy- 
emment  would  otherwise  be  impossible. 
Besides,  there  is  no  contention  that  there 
is  an  arbitrary  abuse  of  power  in  the 
present  case,  and  when  such  abuse  shaD 
occur,  a  remedy  may  be  of  concern,  and 
no  doubt  will  be  found. 
Judgment  affirmed. 

Mr.  Justice  Clarke  took  no  part  in 
the  consideration  and  decision  of  this 
case. 


[4721  UNITED  STATES  OF  AMERICA. 

Plff.  in  Err., 


V. 


CORONADO    BEACH     COMPANY.     (No. 

524.) 


UNITED  STATES   OF  AMERICA,  Appt. 

V. 

CORONADO    BEACH    COMPANY.       (Na 

625.) 

(See  S.  C.  Reporter's  ed.  472-489.) 

Private  land  claims  —  servitudes  * 
national  defense  —  United  States  as 
successor  In  interest. 

1.  The  United  estates,  as  successor  fm 
interest    to    the    Mexican    government,   ae- 
qiiired  no   right  to   use,  without   compen- 
sation, for  national  defense  or  security,  tke 
land  embraced  in  a  Mexican  grant  givinc 
the  grantee  the  right  to  inclose  the  land 
"without  prejudice  to  the  crossings,  roads^ 
and  servitude?."  merely  because  the  grant 
was  under   a  Mexican   law  of  August  18^ 
1824,  by  the  5th  section  of  which  ''if,  for 
the  defense  or  security  of  the  natioi^  tke 
Federal  government  should  find  it  expedient 
to  make  use  of  any  portion  of  these  land» 
for  the  purpose  of  constructing  warehouses* 
arsenals,  or  other  public  edifices,  it  may  dcr 
po,  with  the  approbation  of  the  general  Oon' 
gross,  or  during  its  recess  with  that  of  thi* 
government    council,"    since    it    is    hard^ 
credible  that  this  section  should  have  \mm 
intended  to  reserve  the  right  to  displace 

(private  owners,  and  wholly  incredible  thair 
t  reserves  the  ri^ht  to  do  so  without  com- 
pensation,— eppecially  in  view  of  the  HH 
that,  by  a  law  of  April  6,  1880,  the  vafaif 
of  lands  taken  for  fortification,  etc.,  la  to  he 
credited  to  the  states. 

[Fnr   other   cases,   see  Private  Land   Cistaa 
I.  d,  4.  in  Disest  Sep.  Ct.  1808.] 
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UNITED  STATES  v.  GORONADO  BEACH  00. 


Private    land   claims   —   judicial   con-    "the  whole  thereof"  may  be  "appraised  and 
flrmatlon  —  jurisdiction.  condemned." 

2.  Jurisdiction    of    a    Federal    district    [^or  other  cases,  see  Eminent  Domain,  III.  In 


court  to  confirm  a  Mexican  grant  with 
boundaries  including  tidelands  was  not  lost 
merely  because  California,  in  which  the 
lands  are  situated,  became  a  state  before 
the  decree  was  rendered,  since  the  title  of 
the  state  to  submerged  lands  was  subject 
to  prior  Mexican  grants,  and  whether  there 
was  such  a  prior  grant,  and  what  were  its 
boundaries,  were  questions  to  be  decided  in 
the  proceedings  for  confirmation,  and  there 
was  jurisdiction  to  decide  them  as  well  if 
the  decision  was  wrong  as  if  it  was  right. 
The  title  of  California  was  in  abeyance  until 
those  issues  were  determined,  as  the  decree 
related  back  to  the  date  of  the  original 
gnskt, 

[Por   other   cases,    see   Private    T^nd    Claims. 
III.  a,  1,  Id  Digest  Sup.  Ct.  1008.] 

Private  land  claims  —  confirmation  — 
concln-slveness  of  decree  and  patent. 

3.  A  decree  of  a  Federal  district  court 
confirming  a  Mexican  grant  with  boundaries 
including  tidelands,  followed  by  the  issuance 
of  a  patent  covering  such  lands,  is  con- 
clusive against  the  United  States  on  tlie 
question  whether  the  grant  included  such 
lands,  and  neither  the  decree  nor  the  patent 
may  be  collaterally  attacked. 

(For   other    cases,    see    Private    Land    Claims. 
III.  f,  2,  Id  Digest  Sup.  Ct.  1008.] 

Iiimltatlon   of   actions   —   when    action 
barred  —  suit  to  cancel  patent. 

4.  A  direct  attack  by  the  United  States 
upon  its  patent  for  public  land  must,  under 
the  Act  of  March  3,  1801,  §  8,  be  begun 
within  five  years  from  the  passage  of  such 
act. 

(For  other  cases,   see   LlmitatioD   of   ActloDs, 
III.  g.  In  Digest  Sup.  Ct.  1908.] 

Evidence  —  documentary  —  condemna- 
tion proceedings. 

6.  Maps  or  drawings  showing  the 
adaptability  of  island  property  sought  to  be 
oondenmed  by  the  United  States  to  a  great 


Digest  Sup.  Ct.  1908.] 

[Nos.  524  and  525.] 

Argued    March    1    and    2.    1921. 
March  28,  1021. 


Decided 


I^^  ERROR  to  the  District  Court  of  the 
United  States  for  the  Southern  Dis- 
trict of  California,  Southern  Division, 
to  review  a  decree  in  favor  of  defendant 
in  a  proceeding  in  equity  brought  by 
the  United  States  to  determine  the  rights 
of  private  parties  under  a  Mexican  land 
grsLut,  AfiSrmed.  Also  an 
A  PPEAL  from  the  District  Court  of 
^^^  the  United  States  for  the  Southern 
District  of  California,  Southern  Division, 
to  review  a  decree  in  condemnation  pro- 
ceedings awarding  the  property  to  the 
United  States  upon  payment  of  a  speci- 
fied sum  into  court.  Affirmed. 
The  facts  are  stated  in  the  opinion. 

Assistant  Attorney  General  Gamett 
argued  the  cause,  and,  with  Mr.  Charles 
S.  Lawrence,  filed  a  brief  for  tiie  United 
States : 

The  defendant,  Coronado  Beach  Com- 
pany, does  not  privately  own  by  grant 
from  Mexico  the  tidelands  fronting  the 
upland  of  North  island,  but  these  tide- 
lands  belong  to  the  state  of  California 
as  a  part  of  its  sovereignty. 

San  Francisco  v.  Le  Roy,  138  U.  S. 
671,  34  L.  ed.  1101,  11  Sup.  Ct.  Rep. 
364;  Knight  v.  United  Land  A^so.  142 
U.  S.  161,  214,  35  L.  ed.  974,  992,  12 
Sup.  Ct.  Rep.  258;  Jover  y  Costas  v.  Phil- 


system  of  possible   improvements   are  not  ippine  Islands,  221  U.  S.  623,  629,  55  L. 

inadmissible  in  evidence  on  the  ground  that  ed.  884,  888,  31  Sup.  Ct.  Rep.  664;  Whit- 

•uch    improvements    were    speculative,    re-  ^gy  ^   United  States,  181  U.  S.  104  113, 

jTr^^icSSll^tre'rv  w^^^  ^.^'tt^  7'^.7''   ''  ^''K'^TH 

to  illustrate  the  opinion  of  the  witness  as  ^^5    P°^*ed    States   v.    Cambuston,    20 

to  value,  and  were  explained  as  meaning  Ho^-  ^9,  63,  15  L.  ed.  828,  830;  Shively 

DO  more,  since,  if  the  reasons  for  his  opin-  v.  Bowlby,  152  U.  S.  1,  29,  38  L.  ed.  331, 

ion   were  inadequate,   they  detracted  from  342,   14   Sup.   Ct.   Rep.   548;   Weber  v. 

the  weight  of  his  testimony,  but  were  not  State   Harbor   Comrs.   18   Wall.  57,   65, 

!^*^™if"*'^®  ®°  that^ account.  qq   21  L.  ed.  798,  801,  802;  Goodtitle  v. 

^^Bup%'  ?908  j"*'  Evidence.  IV.  g,  in  Digest  ^^^^^^^  g  g^^    ^^^^  ^^g^  ^^  L.  ed.  220, 

Eminent  domain  -  property  taken  -  223:  Packer  v.  Bird,  137  U.  S.  661,  34 

tidelands.  L-  ed.  819,  11  Sup.  Ct.  Rep.  210. 

6.  Tidelands  as  well  as  upland  must  It  was  not  the  purpose  of  Congress  to 

be  deemed  to  have  been  taken  by  the  govern-  submit  to  this  special  tribunal  the  right 

ment   in   condemnation    proceedings   begun  to  extinguish  this  presumptive  title  in  the 

onder  the  Act  of  July  27,  1917,  which  pro-  state    of    California    to    the    submerged 

vides  for  the  taking  of  "the  whole  of"  a  j^nds  within  her  jurisdiction,  nor  to  com- 

•p^ified  island,  and  for  the  determmation  ^  ^^^  ^  ^^  ^^^  ^  g^bnut  her  sover- 

;^ie?LTl?S:rinlcrisi:^^^^^^  e^ty  to  the  jurisdiction  of  these  land 

bill  follows  the  act,  and  prays  that  if  the  commissionere. 

defendant  company  has  any  right  to  the  Packer  v.  Bird,  137  U.  S.  661,  672,  34 

tract  or  any  part  thereof,  the  right  and  L.  ed.  819,  822,  11  Sup.  Ct  Rep.  210; 
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Brown  v.  Brackett,  21  Wall.  387,  22  L. 
ed.  622;  Henshaw  v.  Bissell,  18  Wall. 
255,  21  L.  ed.  835 ;  United  States  v.  Fos- 
satt,  21  How.  445,  449,  16  L.  ed.  186, 
187;  Newhall  v.  Sanger,  92  U.  S.  761,  23 
L.  ed.  769;  Barker  v.  Harvey,  181  U.  S. 
481,  490,  43  L.  ed.  963,  968,  21  Sup.  Ct. 
Rep.  690;  Mann  v.  Tacoma  Land  Co.  153 
U.  S.  273,  284,  38  L.  ed.  714,  717,  14 
Sup.  Ct.  Rep.  820;  Botiller  v.  Domin- 
guez,  130  U.  S.  238,  249,  32  L.  ed.  926, 
929,  9  Sup.  Ct.  Rep.  525;  Ex  parte 
Smith,  94  U.  S.  455,  24  L.  ed.  211 ;  Ken- 
tucky V.  Powers,  201  U.  S.  1,  50  L.  ed. 
633,  26  Sup.  Ct.  Rep.  387,  5  Ann.  Cas. 
692;  United  States  v.  Santa  Fe,  165  U.  S. 
675,  714,  41  L.  ed.  874,  888,  17  Sup.  Ct. 
Rep.  472. 

Considered  from  its  four  comers,  to- 
gether with  the  survey  and  plat  to  which 
it  refers,  the  patent  does  not  cover  the 
lands  helow  high-water  mark. 

Heath  v.  Wallace,  138  U.  S.  573,  583, 
34  L.  ed.  1063,  1068,  11  Sup.  Ct.  Rep. 
380;  United  States  v.  Hanson,  16  Pet. 
200,  201,  10  L.  ed.  936,  937;  Winter  v. 
United  States,  Hempst.  344,  Fed.  Cas. 
No.  17,895;  United  States  v.  Breward, 
16  Pet.  143,  146,  10  L.  ed.  916,  917; 
Ellicott  v.  Pearl,  10  Pet.  412,  441,  9  L. 
ed.  475,  487;  Muse  v.  Arlington  Hotel 
Co.  68  Fed.  637;  United  States  v.  Law- 
ton,  5  How.  10,  27,  12  L.  ed.  27,  34; 
Scull  V.  United  States,  98  U.  S.  410,  25 
L.  ed.  164. 

Even  though  it  could  be  construed  to 
embrace  such  lands,  it  is  void  as  to  them. 

Los  Angeles  Farming  &  Mill.  Co.  v. 
Lea  Angeles,  217  U.  S.  217,  227,  54  L. 
ed.  736,  745,  30  Sup.  Ct.  Rep.  452;  Bou- 
quillas  Land  &  Cattle  Co.  v.  Curtis,  213 
U.  S.  339,  344,  53  L.  ed.  822,  825,  29 
Sup.  Ct.  Rep.  493;  Iowa  v.  Rood,  187  U. 
S.  87,  93,  47  L.  ed.  86,  90,  23  Sup.  Ct. 
Rep.  49;  United  States  v.  Stone,  21  Wall. 
525,  17  L.  ed.  765;  Doolan  v.  Carr,  125 
U.  S.  618,  31  L.  ed.  844,  8  Sup.  Ct.  Rep. 
1228;  Burfenning  v.  Chicago,  St.  P.  M. 
&  0.  R.  Co.  163  U.  S.  321,  41  L.  ed.  175, 
16  Sup.  Ct.  Rep.  1018;  Salt  Lake  Invest. 
Co.  V.  Oregon  Short  Line  R.  Co.  246  U. 
S.  446,  62  L.  ed.  823,  38  Sup.  Ct.  Rep. 
348. 

At  most,  defendant  company's  right, 
title,  or  interest,  if  any,  in  the  lands  be- 
low high- water  mark,  are  subject  to  the 
paramount  servitudes  and  powers  of  the 
Federal  and  state  governments  to  pro- 
tect navigation,  commerce,  and  fishery. 

West  Chicago  Street  R.  Co.  v.  Illinois, 
201  U.  S.  506,  50  L.  ed.  845,  26  Sup.  Ct. 
Rep.  518;  Greenleaf  Johnson  Lumber 
Co.  v.  Garrison,  237  U.  S.  251,  59  L.  ed. 
939,  35  Sup.  Ct.  Rep.  551;  United  States 
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V.  Chandler-Dunbar  Water  Power  Co. 
229  U.  S.  53,  62,  75,  76,  57  L.  ed.  1063, 
1075,  1080,  1081,  33  Sup.  Ct.  Rep.  667; 
Scranton  v.  Wheeler,  179  U.  S.  141,  163, 
45  L.  ed.  126,  137,  21  Sup.  Ct.  Rep.  48; 
People  V.  California  Fish  Co.  166  CaL 
576,  138  Pao.  79;  Cummings  v.  Chicago, 
188  U.  S.  410,  431,  47  L.  ed.  525,  531, 
23  Sup.  Ct.  Rep.  472;  United  SUtes  v. 
Cress,  243  U.  S.  316,  319,  61  L.  ed.  746, 
749,  37  Sup.  Ct.  Rep.  380 ;  Boston  Cham- 
ber of  Commerce  v.  Boston,  217  U.  S. 
189,  54  L.  ed.  725,  30  Sup.  Ct.  Rep.  459. 

Looking  at  the  reports  of  the  commit- 
tees of  the  House  and  Senate  as  an  ex- 
position of  the  legislative  intent  (Binns 
v.  United  States,  194  U.  S.  486,  495,  48  L. 
ed.  1087, 1090,  24  Sup.  Cjt.  Rep.  816),  and 
the  public  documents  upon  a  considera- 
tion of  which  the  bill  was  reported  to  the 
House,  as  well  as  the  explanatory  state- 
ments made  by  the  committee  member  in 
charge  of  the  bill  (Binns  v.  United 
States,  194  U.  S.  486,  48  L.  ed.  1087,  24 
Sup.  Ct.  Rep.  816;  United  States  v. 
Coca  Cola  Co.  241  U.  S.  265,  281,  60 
L.  ed.  995,  1002,  36  Sup.  Ct  Rep.  573, 
Ann.  Cas.  1917C,  487;  United  States  v. 
St.  P.  M.  &  M.  R.  Co.  217  U.  S.  310,  318, 
62  L.  ed.  1130,  1134,  38  Sup.  Ct.  Rep. 
525;  Duplex  Printing  Press  Co.  v.  Deer- 
ing,  254  U.  S.  443,  ante,  349,  16  A.L.B. 
196,  41  Sup.  Ct.  Rep.  172),  it  is  obvious 
that  Congress,  acting  upon  the  informa 
tion  of  the  Army  and  Navy  Commission, 
the  data  furnished  by  the  Chamber  of 
Commerce,  and  the  explanatory  remarks 
of  the  chairman  of  the  conunittee,  did  not 
contemplate  the  possession  and  condem- 
nation of  any  lands  other  than  the  high 
land,  fairly  level,  and  containing  about 
1,200  acres. 

Because  the  United  States  was  entitled 
to  have  the  1,232.92  acres  of  land  lying 
above  high-water  mark  valued  under 
proper  instructions  as  to  the  title  to,  and 
character  of  ownership  of,  lands  under 
navigable  waters  fronting  thereon,  the 
case  should  be  reversed  and  remanded. 

Boston  Chamber  of  Commerce  v.  Bos- 
ton, 217  U.  S.  189,  54  L.  ed.  725,  30 
Sup.  Ct.  Rep.  459;  Mississippi  &  R.  Riv- 
er Boom  Co.  V.  Patterson,  98  U.  S.  4aT, 
408,  25  L.  ed.  206,  208;  United  States  v. 
Chandler-Dunbar  Water  Power  Co.  220 
U.  S.  53,  77,  57  L.  ed.  1063,  1081,  33 
Sup.  Ct.  Rep.  667;  Chicago  B.  &  Q.  R. 
Co.  V.  Chicago,  166  U.  S.  226,  250,  41 
L.  ed.  979,  989,  17  Sup.  Ct.  Rep.  581. 

The  decree  of  the  United  States  dis- 
trict court,  confirming  the  Cdnllo  grant 
does  not  aftect  the  servitude  on  this  land 
for  use  for  national  defense. 

Brtywn  v.  Brackett,  21  Wall.  387,  22 
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L.  ed.  622;  Henshaw  v.  Bissell,  18  Wall. 
255,  264,  21  L.  ed.  835,  838;  Bouquillas 
Land  &  Cattle  Co.  v.  Curtis,  213  U.  S. 
339,  344,  53  L.  ed.  822,  825,  29  Sup.  Ct. 
Rep.  493. 

The  patent  of  the  United  States  is 
merely  confirmatory,  and  does  not  release 
any  rights  of  the  United  States. 

Bouquillas  Land  &  Cattle  Co.  t.  Cur- 
tis, supra;  Los  Angeles  Farming  &  Mill. 
Co.  V.  Los  Angeles,  217  U.  S.  217,  54  L. 
ed.  736,  30  Sup.  Ct.  Rep.  452. 

Laches  will  not  run  against  the  gov- 
ernment. 

United  States  v.  New  Orleans  P.  R. 
Co.  248  U.  S.  507,  518,  63  L.  ed.  388, 
398,  39  Sup.  Ct.  Rep.  175 ;  United  States 
V.  Bebee,  127  U.  S.  338,  32  L.  ed.  121, 
8  Sup.  Ct.  Rep.  1083. 

The  Act  of  March  3,  1891,  has  no  ap- 
plication to  lands  other  than  public 
lands. 

Northern  P.  R.  Co.  v.  United  States, 
227  U.  S.  355,  367,  57  L.  ed.  544,  550,  33 
Sup.  Ct.  Rep.  368;  La  Roque  v.  United 
States,  239  U.  S.  62,  68,  60  L.  ed.  147, 
162,  36  Sup.  Ct.  Rep.  22;  United  States 
V.  Whited  &  Wheless,  246  U.  S.  552, 
561,  62  L.  ed.  879,  881,  38  Sup.  Ct.  Rep. 
367. 

Mr.  Peter  P.  Dnnne  ar^ed  the  cause, 
and,  with  Mr.  Read  G.  Dilworth,  filed  a 
brief  for  the  Coronado  Beach  Company: 

The  Western  boundary  of  "the  whole 
of  North  island"  is  precisely  defined  to 
include  the  tideland  area,  by  the  United 
States  patent  and  the  plat  of  survey  ac- 
companying the  same  and  a  part  there- 
of. The  state  of  California,  as  of  its 
sovereign  status,  never  had  title  to  these 
particular  tidelands,  lying  inside  of  the 
boundary  line  fixed  by  the  United  States 
survey  which  supervened  upon  the  de- 
cree of  confirmation  and  accompanied  the 
patent.  These  particular  tidelands,  by 
elder  and  patented  title,  passed  in  fee 
simple  absolute  to  the  Mexican  grantee, 
or  his  successors  in  interest,  pursuant  to 
the  confirmation  of  the  Mexican  grant. 

Beard  v.  Federy,  3  Wall.  478,  18  L. 
ed.  88;  United  States  v.  Fossatt,  21  How. 
445,  448,  16  L.  ed.  186,  187;  Thompson 
V.  Los  Angeles  Farming  &  Mill.  Co. 
180  U.  S.  72,  45  L.  ed.  432,  21  Sup.  Ct. 
Rep.  289;  Barker  v.  Harvey,  181  U.  S. 
481,  45  L.  ed.  963,  21  Sup.  Ct.  Rep.  690; 
Teschemacher  v.  Thompson,  18  Cal.  11, 
79  Am.  Dec.  151 ;  Knight  v.  United  Land 
Abso.  142  U.  S.  161,  35  L.  ed.  974,  12 
Sup.  Ct.  Rep.  258;  San  Francisco  v.  Le 
Rov,  138  U.  S.  656,  670,  672,  34  L.  ed. 
1096,  1101,  1102,  11  Sup.  Ct.  Rep.  364; 
Doolan  v.  Carr,  125  U.  S.  618,  31  L.  ed. 
65  li.  ed. 


844,  8  Sup.  Ct.  Rep.  1228;  Shively  v. 
Bowlby,  152  U.  S.  1,  38  L.  ed.  331,  14 
Sup.  Ct.  Rep.  548;  United  States  v. 
Pacheco,  2  Wall.  590,  17  L.  ed.  865. 

The  appraisement,  under  the  Act  of 
July  27,  1917,  is  of  the  whole  of  North 
island,  not  some  part;  and  the  whole  of 
North  island,  for  the  purposes  of  the  ap- 
praisement, is  measured  by  any  rights 
private  parties  may  have  in  the  said  is- 
land over  and  beyond  any  rights  thereto 
in  the  United  States. 

Davis  v.  Seynold,  115  C.  C.  A.  304, 
195  Fed.  412;  United  States  v.  McMas- 
ters,  4  Wall.  681,  18  L.  ed.  311;  Cragin 
V.  Powell,  128  U.  S.  696,  32  L.  ed.  567, 
9  Sup.  Ct.  Rep.  203;  United  States  v. 
Trans-Missouri  Freight  Asso.  166  U.  S. 
290,  318,  41  L.  ed.  1007,  1019,  17  Sup. 
Ct.  Rep.  540;  Moore  v.  Smaw,  17  Cal. 
199,  79  Am.  Dec.  123,  12  Mor.  Min.  Rep. 
418;  United  States  v.  St.  Paul,  M.  &  M. 
R.  Co.  247  U.  S.  310,  318,  62  L.  ed.  1130, 
1134,  38  Sup.  Ct.  Rep.  525;  Pennsylvania 
R.  Co.  V.  International  Coal  Min.  Co.  230 
U.  S.  184,  199,  57  L.  ed.  1446,  1452,  33 
Sup.  Ct.  Rep.  893,  Ann.  Cas.  1915A,  315. 

The  instructions  to  the  jury  as  to  the 
title  to,  and  character  of  ownership  of, 
lands  under  navigable  waters,  were  prop- 
er instructions,  and  no  error  is  predicable 
thereof. 

Knight  v.  United  Land  Asso.  142  U. 
S.  161,  183,  35  L.  ed.  974,  982,  12  Sup. 
Ct.  Rep.  258;  San  Francisco  v.  LcRoy, 
138  U.  S.  656,  671,  34  L.  ed.  1096,  1101, 
11  Sup.  Ct.  Rep.  364;  Shively  v.  Bowlby, 
152  U.  S.  1,  30,  47,  48,  50,  58,  38  L.  ed. 
331,  342,  348-350,  352,  14  Sup.  Ct. 
Rep.  548;  Teschemacher  v.  Thompson,  18 
Cal.  22,  79  Am.  Dec.  151 ;  Mays  v.  Fritton, 
20  Wall.  414,  418,  22  L.  ed.  389,  390; 
Illinois  C.  R.  Co.  v.  Skaggs,  240  U.  S. 
66,  721,  60  L.  ed.  528,  532,  36  Sup.  Ct. 
Rep.  249 ;  Hanna  v.  Maas,  122  U.  S.  24, 
26,  30  L.  ed.  1117,  1118,  7  Sup.  Ct.  Rep. 
1055;  Hutchins  v.  King,  1  Wall.  53,  60, 
17  L.  ed.  544,  546;  Wasatch  Min.  Co.  v. 
Crescent  Min.  Co.  148  U.  S.  293,  298,  37 
L.  ed.  454,  458,  13  Sup.  Ct.  Rep.  600; 
Upton  V.  McLaughlin,  105  U.  S.  640,  646, 
26  L.  ed.  1197,  1200;  United  States  v. 
McMasterd,  4  Wall.  680,  682,  18  L.  ed. 
311,  313 ;  St.  Clair  v.  United  States,  164 
U.  S.  134, 153,  38  L.  ed.  936,  643,  14  Sup. 
Ct.  Rep.  1002;  Wilson  v.  Equitable  Gas 
Co.  152  Pa.  156,  25  Atl.  635:  Mississippi 
&  R.  River  Boom  Co.  v.  Patterson,  98 
U.  S.  403,  408,  25  L.  ed.  206,  209;  Unidn 
Terminal  R.  Co.  v.  Peet  Bros.  Mfg.  Co. 
58  Kan.  197,  48  Pac.  861;  Cincinnati  A 
8.  R.  Co.  V.  Longworth,  30  Ohio  St.  112; 
Wichita  Falls  &  N.  W.  R.  Co.  v.  Hollo- 
man,  26  Okla.  419,  114  Pae.  700,  Ann. 
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Cas.  1912D,  287;  Roek  Island  &  E..I. 
R.  Co.  V.  Gordon,  184  HI.  456,  56  N.  E. 
811;  Calumet  River  R.  Co.  v.  Moore,  124 
111.  329,  15  N.  E.  766. 

The  grant  to  Carrillo  was  not  subject 
to  the  aJleged  easement  of  occupancy  for 
military  and  naval  purposes. 

Los  Angeles  Terminal  Land  Co;  v. 
Muir,  136  Cal.  48,  68  Pac.  308;  Wagner 
V.  lianna,  38  Cal.  116,  99  Am.  Dec.  354; 
United  States  v.  Vallejo,  1  Black,  551, 
562,  17  L.  ed.  233,  235;  United  States 
V.  Workman,  1  Wall.  762,  17  L.  ed.  711 ; 
United  States  v.  Vigil,  13  Wall.  450,  453, 
20  L.  ed.  605;  Hayes  v.  United  States, 
170  U.  S.  643,  42  L.  ed.  1177, 18  Sup.  Ct. 
Rep.  735 ;  Goode  v.  McQueen,  3  Tex.  251 ; 
United  States  v.  Cervantes,  18  How.  553, 
555,  15  L.  ed.  484,  485;  United  States 
V.  Arredondo,  6  Pet.  691,  733,  8  L.  ed. 
547,  563;  United  States  v,  Reading,  18 
How.  8,  15  L.  ed.  294;  Charles  River 
Bridge  v.  Warren  Bridge,  11  Pet.  641,  7 
L.  ed.  861;  United  SUtes  v.  Yorba,  1 
Wall.  412,  423,  17  L.  ed.  635,  637;  Re- 
public V.  Thorn,  3  Tex.  505:  Palmer  v. 
tlnited  States,  Hoffm.  Land  Cas.  249, 
Fed.  Cas.  No.  10,697;  Pumpelly  v.  Green 
Bay  &  M.  Canal  Co.  13  Wall.  177,  178, 
20  L.  ed.  560;  Chicago,  B.  &  Q.  R.  Co. 
V.  Chicago,  166  \J'.  S.  235,  236,  41  L.  ed. 
984,  985,  17  Sup.  Ct.  Rep.  581;  Fremont 
v.  United  States,  17  How.  564,  15  L.  ed. 
248;  Jones,  Easements,  §  422;  Salem 
Capital  Flour  Mills  Co.  v.  Stayton 
Water-Ditch  &  Canal  Co.  33  Fed.  154; 
Domat,  Civil  Law,  f  974;  United  States 
v.  Coe,  170  U.  S.  681,  690,  42  L.  ed. 
1195, 1199,  18  Sup.  Ct.  Rep.  745 ;  Camou 
V.  United  States,  171  U.  S.  277,  279,  43 
L.  ed.  163,  164,  18  Sup.  Ct.  Rep.  855; 
Chambers  v.  Fisk,  22  Tex.  522;  Harvey 
V.  Barker,  126  Cal.  262,  58  Pac.  692,  af- 
firmed in  181  U.  S.  481,  498,  499,  45  L. 
ed.  963,  971,  21  Sup.  Ct.  Rep.  690 ;  United 
States  V.  Ritchie,  17  How.  536,  15  L.  ed. 
239. 

The  decree  of  confirmation  and  the 
resulting  patent  ascertained  and  settled 
the  title  of  this  respondent  conclusively 
between  the  United  States  and  respond- 
ent. 

Rodrigues  v.  United  States,  1  Wall. 
582,  588,  17  L.  ed.  689,  691;  United 
States  V.  Elder,  177  U.  S.  116,  44  L.  ed. 
694,  20  Sup.  Ct.  Rep.  537;  United  States 
V.  Turner,  11  How.  667,  13  L.  ed.  858; 
Fremont  v.  United  States,  17  How.  556, 
15  L.  ed.  245;  Botiller  v.  Dominguez,  130 
U.  S.  252,  32  L,  ed.  930,  9  Sup.  Ct.  Rep. 
525;  United  States  v.  Fossatt,  21  How. 
445.  448,  16  L.  ed.  186,  187;  Mitchell  v. 
United  States,  15  Pet.  52,  10  L.  ed.  658; 
United  SUtes  v.  Workman,  1  Wall.  7^ 
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17  L.  ed.  705;  Los  Angeles  Farming  ft 
Mill  Co.  V.  Thompson,  117  Cal.  594,  49 
Pac.  714;  Beard  v.  Federy,  3  Wall.  478, 

18  L.  ed.  88;  Thompson  v.  Los  Angeles 
Farming  &  Mill.  Co.  180  U.  S.  72,  45 
L.  ed.  432,  21  Sup.  Ct.  Rep.  289;  Harvey 
V.  Barker,  126  Cal.  262,  58  Pac.  692; 
Phillips  V.  Mound  City  Land  k  Water 
Asso.  124  U.  S.  605,  31  L.  ed.  588,  8 
Sup.  Ct.  Rep.  657. 

The  reservation  of  the  alleged  easement 
should  have  been  embodied  in  the  decree 
and  patent. 

Harvey  v.  Barker,  126  Cal.  262,  58 
Pac.  692,  181  U.  S.  481,  45  L.  ed.  963, 
21  Sup.  Ct.  Rep.  690;  Los  Angeles  v. 
Los  Angeles  Farming  &  Mill.  Co.  152  CaL 
645,  93  Pac.  869,  1135;  United  States 
V.  Osio,  23  How.  273,  16  L.  ed.  457; 
Mitchel  V.  United  States,  9  Pet.  711. 
761,  9  L.  ed.  283,  301;  Lynch  v.  Bemal, 
9  WaU.  315,  19  L.  ed.  714;  Grisar  v. 
McDowell,  6  Wall.  363,  18  L.  ed.  863; 
United  States  v.  Santa  Fe,  165  U.  S. 
675,  41  L.  ed.  874,  17  Sup.  Ct.  Rep.  472; 
Pumpelly  v.  Green  Bay  &  M.  Canal  Co. 
13  WaU.  166,  182,  20  L.  ed.  557,  561. 

In  no  event,  under  the  Act  of  March 
3,  1891,  can  the  plaintiff  go  behind  the 
patent. 

Barker  v.  Harvey,  181  U.  S.  481,  490, 
45  L.  ed.  963,  968,  21  Sup.  Ct.  Rep.  690; 
Light  V.  United  States,  220  U.  S.  523, 
537,  55  L.  ed.  570,  574,  31  Sup.  Ct  Rep. 
485;  United  States  v.  Chandler-Dnnbar 
Water  Power  Co.  209  U.  S.  447,  52  L.  ed. 
881,  28  Sup.  Ct.  Rep.  579;  Northern  P. 
R.  Co.  V.  United  States,  227  U.  S.  355, 
57  L.  ed.  544,  33  Sup.  Ct.  Rep.  368;  La 
Roque  v.  United  States,  239  U.  S.  62, 
60  L.  ed.  147,  36  Sup.  Ct.  Rep.  22; 
United  States  v.  Whited  &  Wheless,  246 
U.  S.  560,  62  L.  ed.  881,  38  Sup.  Ct  Rep. 
367. 

Mr.  Justice  Holmes  delivered  the 
opinion  of  the  court: 

These  eases  arise  out  of  a  proceeding 
brought  by  the  United  States  under  the 
Act  of  July  27,  1917,  chap.  42,  40  Stat 
at  L.  247,  Comp.  Stat.  §  1867ddd,  Fed. 
Stat.  Anno.  Supp.  1918,  p.  65,  for  the 
double  purpose  of  asoertaininn^  th« 
rights  of  private  parties  in  North  is- 
land, in  the  harbor  of  San  Di^^,  Cali- 
fornia, and  of  condemning  the  whole  of 
said  island  for  public  purposes  after  the 
value  of  such  rights  has  been  fixed  and 
paid  into  court.  The  proceedii^  wai 
begun  by  a  bill  in  equity  against  the 
Coronado  Beach  Company.  In  its  an- 
swer that  company  alleged  title  to  thi 
whole  island,  and,  afttjr  a  hearing,  ob- 
tained a  decree  in  its  favor,  snbjeet  to 
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tSie  question  of  the  rights  of  the  United 
States,  brought  up  by  the  appeal  in  No. 
525.  The  case  then  was  transferred  to 
the  law  side,  the  value  of  the  plaintiff's 
island  was  assessed  by  a  jury,  and  a 
judgment  was  entered  that,  ui>on  pay- 
ment of  $5,000,000  into  court  within 
thirty  days,  the  United  States  might 
have  a  final  order  of  condemnation. 
The  writ  .of  error  in  524  presents  the 
questions  raised  in  this  stage  of  the 
case. 

The  title  of  the  Coronado  Beach  Com- 
pany is  derived  from  a  Mexican  grant 
of  May  15,  1846,  to  one  Carillo,  a  Mex- 
ican citizen,  the  company  having  suc- 
ceeded to  his  rights.  At  this  point  it  is 
necessary  to  mention  only  that  Carillo 
is  given  the  right  to  inclose  the  land 
"without  prejudice  to  the  crossings, 
roads,  and  servitudes."  The  grant  was 
under  a  law  of  August  18,  1824,  by  the 
5th  [486]  section  of  which,  "If,  for  the 
defense  or  security  of  the  nation,  the  Fed- 
eral government  should  find  it  expedient 
to  make  use  of  any  portion  of  these 
lands  for  the  purpose  of  constructing 
warehouses,  arsenals,  or  other  public 
edifices,  it  may  do  so,  with  the  appro- 
bation of  the  General  Congress,  or  dur- 
ing its  recess  with  that  of  the  Govern- 
ment Council."  Hall,  Laws  of  Mexico, 
148,  §  492.  The  United  States  inter- 
prets this  as  a  reservation  of  power 
against  all  persons,  as  one  of  the  servi- 
tudes to  which  the  Carillo  grant  was 
subject,  and  as  a  sovereign  right  to 
which  it  succeeded  when  the  land  be- 
came territory  of  the  United  States. 
We  cannot  accept  so  broad  an  interpre- 
tation. We  need  not  repeat  the  discus- 
sion in  Arguello  v.  United  States,  18 
How.  539,  15  L.  ed.  478,  wherein  it  was 
laid  down  that  the  first  eight  sections 
apply  wholly  to  colonists  and  foreigners. 
The  decision  immediately  concerned  the 
4th  section  of  the  law,  but  the  ground 
for  the  construction  given  to  it  was  that 
the  others  obviously  were  limited  as 
stated,  and  that  there  was  no  reason  for 
giving  to  the  4th  a  greater  scope. 
Moreover,  the  2d  section  states  that 
**the  objects  of  this  law  are  those  na- 
tional lands  which  are  neither  private 
property  nor  belong  to  any  corporation 
or  pueblo,  and  can  therefore  be  col- 
onized." United  States  v.  Yorba,  1 
Wall.  412,  17  L.  ed.  635.  It  is  hardly 
credible  that  §  5  should  have  been  in- 
tended to  reserve  the  right  to  displace 
private  owners,  and  wholly  incredible 
that  it  reserves  the  right  to  do  so  with- 
out compensation,  especially  when  it  is 
npticed  that,  by  the  Law  of  April  6, 
•5  li.  ed. 


1830,  the  value  of  lands  taken  for  forti« 
fication,  etc.,  is  to  be  credited  to  the 
statos.  Camou  v.  United  States,  171  U. 
S.  277,  284,  285,  43  L.  ed.  163,  166,  167, 
18  Sup.  Ct.  Rep.  855;  HaU,  Laws  of 
Mexico,  108,  §  291. 

The  more  serious  questioira  arise  on 
the  writ  of  error,  and  concern  primarily 
the  extent  of  the  grant;  the  main  dis- 
pute  being  whether  the  company  owns 
the  tidelands  in  front  of  the  upland  of 
the  island.  Carillo's  petition  states  as 
its  ground  that  he  is  in  want  of  proper 
land  for  the  breeding  of  [487]  cattle 
and  horses,  and  asks  the  grant  for  a  cat- 
tle farm  of  the  island  or  peninsula  in 
question,  bounded  substantially  as  in  the 
subsequent  grant;  viz.,  on  the  north  by 
the  estero  of  San  Diego  towards  the 
town,  east  by  the  end  of  the  rancho  of 
Don  Augustin  Meliso,  south  by  the  sea, 
and  west  by  the  bay  or  anchorage  for 
ships,  as  explained  by  the  map  which 
goes  with  the  espediente.  On  April  20, 
1852,  Billings  and  others  then  holding 
the  title  petitioned  the  Commissioners  to 
Settle  Private  Land  Claims,  appointed 
under  the  Act  of  March  3,  1851,  chap. 
41,  9  Stat,  at  L.  631,  to  confirm  to  them 
this  tract  of  land.  The  petition  was  re- 
jected by  the  board,  but,  on  appeal,  the 
title  was  declared  good,  and  confirmed 
by  the  district  court  of  the  United 
States.  The  decree  stated  the  bound- 
aries on  the  north,  east,  and  south  as  in 
the  original  grant,  and  ''west  by  the 
anchorage  for  ships  according  to  the 
documents  of  title  and  map  to  which 
reference  is  had."  This  decree  was  filed 
on  January  12,  1857;  on  May  7,  1867, 
after  an  appeal  to  this  court  had  been 
dismissed,  there  was  a  substitution  of 
Peachy  and  Aspenwall  as  parties,  and 
on  June  11,  1869,  a  patent  was  issued 
reciting  the  decree,  a  return  with  a  plat 
of  a  survey  approved  under  §  13  of  the 
Act  of  1851,  and  giving  and  granting  to 
them  the  land  described  in  the  survey. 
The  Mexican  map  is  not  in  the  record 
and  is  not  material,  since  the  plat  ac- 
companying the  patent,  of  the  United 
States  shows  the  line  marking  the  ''an- 
chorage for  ships,"  which  includes  the 
tidelands  in  dispute. 

The  jurisdiction  of  tke  decree  and  the 
validity  of  the  patent,  so  far  as  they 
cover  the  tidelands,  is  denied  by  the 
United  States,  a  special  reason  being 
found  in  the  fact  that  California  be- 
came a  state  in  1850,  and  thereby  ac- 
quired a  title  to  the  submerged  lands 
before  the  date  of  the  decree.  But  the 
title  of  the  state  was  subject  to  prior 
Mexican  grants.    The  questions  wketb^t 
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there  was  Buoh  a  prior  grant,  and  what  any  rights  private  parties  may  have  in 

were  its  boundaries,  were  qneationa  that  said  island,"  and  the  hill  follows  tha 

had  to  be  decided  in  the  proceedings  for  act,   and  prays   that   if  the   defendant 

eonflnnation,  and  there  was  [488]  juris-  company  has  any  right  to  the  tract  or 

diotion  to  decide  them  as  well  if  the  ded-  any    part    thereof,   the  right    "and   the 

sion  was  wrong  as  if  it  was  right.     The  whole  thereoF'  may  be  "appraised  and 

title  of  California  was  in  abeyance  nnti]  condemned."     We  discover  no  error  in 

those  issues  were  determined,  as  the  de-  the  proceedings  below, 

cree   related   back    to   the   date   of   the  Decree  and  judgment  affirmed, 
original  grant.    The  petitioner  asked  a 
eonflrmation   of   the  tract   conveyed   to 
Garillo.       The    grant    to     Carillo     was 
boonded   "west   by   the   anchorage   for 

ships,"   and   although   it   well   may   be  

that,  in  view  of  the  purpose  set  out  in 

his  petition,  and  the  circumstancea,  the  STATE  OF  WYOMING  et  *!.,  Appts., 
grant  could  have  been  oonstmed  more  y. 
narrowly,  that  was  a  matter  to  be  passed  UNITED  STATES, 
upon,  and  when  the  decree  and  the  pat- 
ent went  in  favor  of  the  grantee,  it  is  (See  S.  C.  Reporter's  ed.  480-609.) 
too  late  to  argue  that  they  are  not  con- 

dnsive  against  the  United  States.  It  is  Pu^ic  I«nd«  -  school  lands  -  lien- 
said  that  the  field  notes,  not  put  in  evi-  Und  se  cctlon  -  chane^  <nndUlon. 
dence  at  the  trial,  show  that  the  deep-  ,,  i^^ir'J^^^,:'^'^! '^/^^^/^^ 
water  line  was  not  survwed,  but  was  ^^^^  ^f  ^^^^^  ,,„d  pag,ing  under  the 
taken  from  the  Coast  Survey  maps.  Bchool-lsnd  grant  to  the  sute  should  be 
But,  however  arrived  at,  it  was  adopted  included  within  h  public  reserration,  it 
by  the  United  States  for  its  grant,  and  might  waive  its  ri(;ht  to  them,  and  select 
it  cannot  now  be  collaterally  impeached,  instead  other  vacant,  unappropriated,  non- 
Knight  V.  United  Land  Asso.  142  U.  S.  ™'neral  public  land  of  equal  acreage,  under 
161735  L.  ed.  974,  12  Sup.  Ct.  Rep.  258;  l^".  ^i'-ection  of  the  SecreUry  of  the  In- 
a  -ci_  ■  T  D  lOD  II  o  ace  tenor,  and  havins  complied  with  the  termi 
San  Praiicisco  v.  Le  Roy,  138  U.  S.  ^6,  „j  p™™.].  belamc  invested  with  th. 
34  L.  ad.  1096,  11  Sup.  Ct.  Rep.  364;  equitable  title  to  the  selected  land,  and  the 
Beard  v.  Federy,  3  Wall.  478,  18  L.  ed.  Secretary  of  the  Interior  and  the  Cornmis- 
88.  It  was  snggested  that  the  bill  might  sianer  of  the  General  Land  Office  could  not 
he  regarded  as  a  direct  attack  npon  the  disapprove  and  reject  such  selection  on  tb« 
patent;  but  this  probably  was  an  after-  ground  that  the  selected  land  was,  two 
thonght,  and,  in  any  event,  the  attack  ?«""  I^ter.  included  in  a  temporary  esecu- 

would  be   too   late.     Act   of  March   3,  ^71^''^^*"'' q^  i''oT  .^/lli  mLI!  ™ 

iaai    .!..«   cBi    ft  a   oc  at„»    ..  r     moo  the  Act  of  June  25,  1810,  and  still  later  was 

1891,  Chap.  561,  g  8,  26  Stat   at  L.  1^9.  discovered  to  be  mineral  land,  that  is,  to  be 

United  States  v.  Chandler-Dunbar  Wa-  valuable  for  oil.    The  validity  ol  the  selee- 

ter  Power   Co.   209   V.   8.   447,   450,  52  tion  must  be  determined   according  to  the 

L.  ed.  881,  887,  28  Sup.  Ct.  Rep.  579.  conditions  as  of  the  time  when  the  waiver 

A   subordinate   objection    is   ni^d    to  and  selection  were  made. 

the    admission    of    maps    or    drawings  f%°;?*5u^'c't  fool:]"""  '*"'"•  ••«■*•'- 

showing  the  adaptability  of  the  island  p„b,ic  |a„ds  -  mineral  or  nonmlneral 

to  a  great  system  of  improvements  pos-  _  chnnged  conditions  -  rallitMd  Uad 

sible  if  the   Coronado  Beach   Company  grants. 

owned  the  submerged  land.    It  is  urged  2.  The  only  exception  to  the  general 

that   such   improvements   were   specula-  rule  that  the  time  as  of  which  the  chJaraeter 

tive,  remote,  and  not  shown  to  he  com-  of  public  land — whether   mineral   or   ocn- 

mercially  practicable.    Bat  the  drawings  min"»>-«  to  be  determined  is  that  wh« 

were    admitted    only    to    illustrate    the  f*Jff' ™„^"  ""'^'=  '"  '^"^'"^  ^  " 

opinion  of  the  witness  as  to  value,  and  [p",  f^^er  «»».,  e«  Piihiic  ijinds.  I 

were   exfdained   as   meaning   no   more.  c,  3,  d,  in  Digest  Sup.  ct.  leos.i 

If   the   reasons   for   his   opinion    were  -^        _ . 
inadequate,    they    detracted    from    the 
weight  of  his  testimony,  but 
inadmissible  on  that  account. 

[489]  Finally  it  is  contended  that  the 

government  took  only  the  upland.     But  Note. — On  land  grants  for  edacational 

the  Act  of  1917  prorides  for  the  taking  of  purposes  as  embracing  mineral  lands-' 

"the   whole  of  North  island,"  and  for  see  note  to  United  SUtes  v.  Sweet,  62  h. 

"the  determination  and  appraisement  of  ed.  U.  S.  473. 

r43  »»  V.  M. 
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APPEAL  from  the  United  States  Cir- 
cuit Conrt  of  Appeals  for  the 
Eighth  Circuit  to  review  a  decree  which 
reversed  a  decree  of  the  District  Court 
of  the  United  States  for  the  District 
of  Wyoming,  dismissing  the  bill  in  a  suit 
by  the  United  States  to  establish  title 
to  land  claimed  by  the  state  of  Wyoming 
as  school  lands,  and  to  require  an  ac- 
counting of  profits.     Reversed. 

See  same  case  below,  —  C.  C.  A.  — , 
262  Fed.  675. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  W.  Lacey  argued  the  cause, 
and,  with  Mr.  William  L.  Walls,  Attor- 
ney General  of  Wyoming,  and  Messrs. 
D.  A.  Preston,  H.  S.  Ridgely,  and  Her- 
bert v.  Lacey,  filed  a  brief  for  appel- 
lants: 

Sections  2275  and  2276  of  U.  S.  Rev. 
Stat.  (Comp.  Stat.  §§  4860,  4861,  8  Fed. 
Stat  Anno.  2d  ed.  pp.  633,  634),  gave 
the  state  the  right  to  relinquish  the  base 
lands  and  select  the  lands  in  controversy 
in  exchange. 

California  v.  Deseret  Water,  Oil  & 
Irrig.  Co.  243  U.  S.  415,  61  L.  ed.  821, 
37  Sup.  Ct.  Rep.  394. 

The  offer  to  exchange  was  made  by  the 
government. 

Roughton  V.  Knight,  219  U.  S.  537, 
546,  55  L.  ed.  326,  327,  31  Sup.  Ct.  Rep. 
297. 

The  land  in  controversy  was  not,  at 
the  time  of  the  selection,  mineral  in 
character. 

Deffeback  v.  Hawke,  115  U.  S.  392, 
404,  29  L.  ed.  423,  426,  6  Sup.  Ct.  Rep. 
95;  Colorado  Coai  &  I.  Co.  v.  United 
States,  123  U.  S.  307,  327,  31  L.  ed.  182, 
190,  8  Sup.  Ct.  Rep.  131 ;  Davis  v.  Wieb- 
bold,  139  U.  S.  507,  518,  35  L.  ed.  238, 
242,  11  Sup.  Ct.  Rep.  628;  Shaw  v.  Kel- 
logg, 170  U.  S.  312,  332,  42  L.  ed.  1050, 
1057,  18  Sup.  Ct.  Rep.  632;  Moran  v. 
Horsky,  178  U.  S.  205,  209,  44  L.  ed. 
1038,  1039,  20  Sup.  Ct.  Rep.  856 ;  United 
States  v.  Plowman,  216  U.  S.  372,  374,  54 
L.  ed.  523,  524,  30  Sup.  Ct.  Rep.  299; 
Diamond  Coal  &  Coke  Co.  v.  United 
States,  233  U.  S.  236,  240,  58  L.  ed.  936, 
939,  34  Sup.  Ct.  Rep.  507. 

By  complying  with  the  statute,  the 
state  acquired  equitable  title  to  the  lands 
in   controversy. 

Benson  Min.  &  Smelting  Co.  v.  Alta 

Min.  &  Smelting  Co.  145  U.  S.  428,  432, 

36  L.  ed.  762,  764,  12  Sup.  Ct.  Rep.  877; 

Carroll  v.  Safford,  3  How.  441,  11  L.  ed. 

«71;  Lytle  v.  Arkansas,  9  How.  314,  13 

L.  ed.  153;  French  v.  Spencer,  21  How. 

228,  15  L.  ed.  97;  Witherspoon  v.  Dun- 

ean,  4  Wall.  210,  18  L.  ed.  339;  Stark 
€6  It.  ed. 


V.  Starr,  6  WaU.  402,  418,  18  L.  ed.  925, 
929;  Barney  v.  Dolph,  97  U.  S.  652,  656, 
24  L.  ed.  1063,  1064;  Wirth  v.  Brason, 
98  U.  S.  118,  121,  25  L.  ed.  86,  87;  Sim- 
mons V.  Wagner,  101  U.  S.  260,  25  L.  ed. 
910;  Hedrick  v.  Atchison,  T.  &  S.  F.  R. 
Co.  167  U.  S.  673,  679,  42  L.  ed.  320,  322, 
17  Sup.  Ct.  Rep.  922;  United  States  v. 
Detroit  Timber  &  Lumber  Co.  200  U.  S. 
321,  337,  50  L.  ed.  499,  505,  26  Sup.  Ct. 
Rep.  282;  El  Paso  Brick  Co.  v.  Mc- 
Knight,  233  U.  S.  250,  256,  58  L.  ed.  943, 
947,  L.R.AJ.915A,  113,  34  Sup.  Ct.  Rep. 
498. 

Title  was  not  affected  by  discoveries  of 
minerals  afterwards. 

Colorado  Coal  ft  I.  Co.  v.  United 
States,  123  U.  S.  307,  328,  31  L.  ed.  182, 
190,  8  Sup.  Ct.  Rep.  131 ;  Davis  v.  Wieb- 
bold,  139  U.  S.  507,  524,  35  L.  ed.  238, 
244,  11  Sup.  Ct.  Rep.  628 ;  Shaw  v.  Kel- 
logg, 170  U.  S.  312,  332,  42  L.  ed.  1050, 
1057,  18  Sup.  Ct  Rep.  632. 

The  grant  is  in  prsBsenti. 

Rutherford  v.  Greene,  2  Wheat  196,  4 
L.  ed.  218;  Lessieur  v.  Price,  12  How. 
59,  13  L.  ed.  893;  Sohulenberg  v.  Harri- 
man,  21  Wall.  44,  22  L.  ed.  551. 

The  original  grant  of  school  lands  to 
a  state  takes  effect  in  prsBsenti. 

Rice  V.  California,  24  Land  Dec.  15; 
Sherman  v.  Buick,  93  U.  S.  209,  23  L. 
ed.  849;  Heydenfeldt  v.  Daney  Gold  & 
S.  Min.  Co.  93  U.  S.  634,  23  L.  ed.  995, 
13  Mor.  Min.  Rep.  204;  United  States  v. 
Morrison,  240  U.  S.  192,  207,  60  L.  ed. 
599,  606,  36  Sup.  Ct.  Rep.  326 ;  Re  Jacks, 
7  Land  Dee.  570;  Hamish  v.  Wallace, 
13  Land  Deo.  108;  Rea  v.  Stephenson, 
15  Land  Dec  38. 

A  selector  acquires  the  equitable  title 
to  the  selected  lands  when  he  has  done  all 
that  the  law  and  the  authoritative  regu- 
lations require  of  him;  and  this  vesting 
of  the  equitable  title  is  not  postponed  un- 
til the  Department  decides  that  the 
selector  has  complied  with  the  law  and 
the  regulations. 

Re  McDonald,  30  Land  Dec.  124; 
Clarke  v.  Northern  P.  R.  Co.  30  Land 
Dec.  145;  Kern  Oil  Co.  v.  Clarke,  30 
Land  Dec.  550;  Gray  Eagle  Oil  Co.  v. 
Clarke,  30  Land  Dec.  570;  Re  Coffin,  31 
Land  Dec.  175;  Kern  Oil  Co.  v.  Clot- 
felter,  30  Land  Dec.  583;  Kern  Oil  Co. 
V.  Clarke,  31  Land  Dec.  288;  Bakere- 
6eld  Co.  V.  Saalburg,  31  Land  Dec.  312; 
Famum  v.  Clarke,  148  Cal.  610,  84  Pac. 
166. 

The  decision  in  the  Cosmos  Case  does 
not  support  the  government's  contention. 

Daniels  v.  Wagner,  237  U.  S.  547,  560, 
59  L.  ed.  1102,  1107,  L.R.A.1916A,  1110, 
35  Sup.  Ct.  Rep.  740,  Ann.  Cas.  1917As 
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40;    Weyerhaeuser  v.  Hoyt,  219  U.   S. 
380,  55  L.  ed.  258,  31  Sup.  Ct.  Rep.  300. 

The  correct  construction  of  Wiscon- 
sin V.  Price  County  is  fixed  by  Weyer- 
haeuser V.  Hoyt,  supra. 

In  dealing  with  state  lieu  selections, 
where  the  state  has  fully  complied  with 
all  the  prerequisities  for  acquiring  title 
to  the  selected  land,  there  is  no  basis  of 
authority  for  holding — as  counsel  for  the 
government  and  the  lower  court  here 
hold,  in  attempting  to  explain  away  the 
meaning  of  Daniels  v.  Wagner — that 
while  no  private  individual  can,  by  subse- 
quent entry,  acquire  any  rights  in  the 
selected  land,  nevertheless  the  United 
States  is  not  bound  by  such  a  selection, 
and  may  lawfully  withhold  or  dispose  of 
the  title  at  its  pleasure. 

Clarke  v.  Northern  P.  R.  Co.  30  Land 
Dec.  145;  Ballinger  v.  United  States,  216 
U.  S.  240,  249,  54  L.  ed.  464,  468,  30 
Sup.  Ct.  Rep.  338;  Leonard  v.  Lennox, 
104  C.  C.  A.  296,  181  Fed.  763. 

The  court  here  has  jurisdiction  of  the 
appeal. 

Thomson  v.  Dean  (Dean  ▼.  Nelson) 
7  Wall.  342,  19  L.  ed.  94;  First  Nat 
Bank  v.  Shedd,  121  U.  S.  74,  30  L.  ed. 
877,  7  Sup.  Ct.  Rep.  807;  Winthrop  Iron 
Co.  V.  Meeker,  109  U.  S.  180,  27  L.  ed. 
898,  3  Sup.  Ct.  Rep.  Ill;  Bank  of  Lewis- 
burg  V.  Sheffey,  140  U.  S.  445,  35  L.  ed. 
493,  11  Sup.  Ct.  Rep.  755;  McGourkey 
V.  Toledo  &  O.  C.  R.  Co.  146  U.  S.  536, 
36  L.  ed.  1079,  13  Sup.  Ct.  Rep.  170; 
Carondelet  Canal  &  Nav.  Co.  v.  Louisi- 
ana, 233  U.  S.  362,  58  L,  ed.  1001,  34 
Sup.  Ct.  Rep.  627;  Collins  v.  Miller,  252 
U.  S.  364,  64  L.  ed.  616,  40  Sup.  Ct.  Rep. 
347. 

Assistant  Attorney  General  Nebeker 
argued  the  cause,  and,  with  Special  As- 
sistant to  the  Attorney  General  Under- 
wood, filed  a  brief  for  appellee: 

Until  approval  by  the  Secretary  of  the 
Interior,  no  title,  legal  or  equitable,  vests 
in  the  state  under  a  lieu  or  exchange 
selection  application. 

California  v.  Deseret  Water,  Oil  & 
Irrig.  Co.  243  U.  S.  415,  420,  61  L.  ed. 
821,  824,  37  Sup.  Ct.  Rep.  394;  Cosmos 
Exploration  Co.  v.  Gray  Eagle  Oil  Co. 
190  U.  S.  301,  47  L.  ed.  1064,  23  Sup. 
Ct.  Rep.  692,  24  Sup.  Ct.  Rep.  860; 
State  v.  Hyde,  88  Or.  1,  169  Pac.  757, 
171  Pac.  582 ;  Sioux  City  &  St.  P.  R.  Co. 
V.  Chicago,  M.  &  St.  P.  R.  Co.  117  U.  S. 
406,  408,  29  L.  ed.  928,  929,  6  Sup.  Ct. 
Rep.  790;  Northern  P.  R.  Co.  v.  Mc- 
Comas,  250  U.  S.  387,  391,  392,  63  L. 
ed.  1049,  1052,  1053,  39  Sup.  Ct.  Rep. 
546;  Wisconsin  C.  R.  Co.  v.  Price 
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County,  133  U.  S.  496,  5n,  512,  33  L.  ed. 
687,  694,  695,  10  Sup.  Ct.  Rep.  341; 
Buena  Vista  Land  &,  Development  Co.  v. 
Honolulu  Oil  Co.  166  Cal.  71.  134  Pac. 
1154;  Roberts  v.  Gebhart,  104  Cal.  69, 
37  Pac.  782;  Baker  v.  Jamison,  54  Minn. 
27,  55  N.  W.  749;  Stalker  v.  Oregon 
Short  Line  R.  Co.  225  U.  S.  142,  56  L.  ed. 
1027,  32  Sup.  Ct.  Rep.  636. 

The  withdrawals  of  the  land  as  mineral, 
and  the  establishment  of  its  mineral  char- 
acter prior  to  approval,  barred  acquisi- 
tion thereof  by  the  state. 

Re  Administrative  Ruling,  43  Land 
Dec.  293;  Frisbie  v.  Whitney,  9  WaU. 
187,  19  L.  ed.  668;  Yosemite  Valley  Case 
(Hutchings  v.  Low)  15  Wall.  77,  21  L. 
ed.  82;  Shepley  v.  Cowan,  91  U.  S.  330, 
23  L.  ed.  424;  Russian- American  Pack- 
ing Co.  V.  United  States,  199  U.  S.  570, 
50  L.  ed.  314,  26  Sup.  Ct.  Rep.  157; 
Wagstaff  V.  Collins,  38  C.  C.  A.  19,  97 
Fed.  3;  United  States  v.  Detroit  Timber 
&  Lumber  Co.  200  U.  S.  321,  334,  50  L. 
ed.  499,  504,  26  Sup.  Ct.  Rep.  282;  United 
States  V.  Morrison,  240  U.  S.  192,  60  L. 
ed.  599,  36  Sup.  Ct.  Rep.  326;  Barden 
V.  Northern  P.  R.  Co.  154  U.  S.  288,  38 
L.  ed.  992,  14  Sup.  Ct.  Rep.  1030;  Burke 
V.  Southern  P.  R.  Co.  234  U.  S.  669,  58 
L.  ed.  1527,  34  Sup.  Ct.  Rep.  907;  United 
States  V.  Southern  P.  Co.  251  U.  S.  1, 
64  L.  ed.  97,  40  Sup.  Ct.  Rep.  47;  United 
States  V.  Sweet,  245  U.  S.  663,  62  L.  ed. 
473,  38  Sup.  Ct  Rep.  193;  Leonard  v. 
Lennox,  104  C.  C.  A.  296,  181  Fed.  760; 
Roughton  V.  Knight,  219  U.  S.  537,  547, 
55  L.  ed.  326,  327,  31  Sup.  Ct.  Rep.  297. 

Mr.  Justice  Van  Devanter  delivered 

the  opinion  of  the  court : 

This  is  a  suit  by  the  United  States  to 
establish  title  in  it  to  80  acres  of  land, 
and  to  the  proceeds  of  oil  taken  there- 
from. The  district  court  rendered  a  de- 
cree dismissing  the  bill  on  the  merits, 
which  the  circuit  court  of  appeals  re- 
versed (—  C.  C.  A.  — ,  262  Fed.  676), 
and  the  defendants  bring  the  ease  here. 

One  of  the  defendants,  the  state  of 
Wyoming,^  claims  under  a  lieu  selection, 
made  in  1912,  and  the  other  defendants 
under  a  lease  from  the  state,  made  in 
1916.  It  is  against  the  selection  and  the 
lease  that  the  United  States  seeks  to 
establish  title. 

By  the  Act  of  July  10, 1890,  chap.  664, 
§  4,  26  Stat,  at  L.  222,  Congress  granted 
to  the  state,  for  the  support  of  common 

1  The  state  was  not  made  a  party  at  firat, 
but  afterwards,  at  its  own  request,  was 
admitted  as  a  defendant,  to  enable  it  to  de- 
fend the  lieu  selection. 
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schools,  certain  lands  in  place  (§§  16 
and  36  in  each  township) ,  with  excep- 
tions not  material  here;  and  by  the  Act 
of  Febmary  28,  1891,  chap.  384,  26  Stat, 
at  L.  796,  Comp.  Stat.  §§  4860,  4861,  8 
Fed.  Stat.  Anno.  2d  ed.  pp.  765,  768, 
amending  §§  2275,  2276,  Rev.  Stat.,  the 
state  was  invited  and  entitled,  in  the  event 
any  of  the  designated  lands  in  [4M] 
place,  after  passing  under  the  school 
gn^nt,  should  be  included  within  a  pub- 
lic reservation,  to  waive  its  right  there- 
to, and  select  in  lieu  thereof  other  lands 
of -equal  acreage  from  unappropriated 
nonmineral  public  lands  outside  the  res- 
ervation and  within  the  state.  See  Cal- 
ifornia V.  Deseret  Water,  Oil  ft  Irrig. 
Co.  243  U.  S.  415,  61  L.  ed.  821,  37  Sup. 
Ct.  Rep.  394;  Payne  v.  New  Mexico,  255 
U.  8.  367,  ante,  680,  41  Sup.  Ct.  Rep.  333. 
Other  laws  of  general  application,  §§ 
441,  453,  2478,  Rev.  Stat.,  Comp.  Stat. 
§§  681,  699,  5120,  3  Fed.  Stat.  Anno.  2d 
ed.  p.  947,  8  Fed.  Stat.  Anno.  2d  ed.  pp. 
491,  862,  required  that  the  selections  be 
made  under  the  dire  ition  of  the  Secre- 
tary of  the  Interior. 

Li  1897  a  tract  in  place,  which  had 
passed  to  the  state  under  the  school 
grant,  was  included  within  a  public  res- 
ervation, called  the  Big  Horn  National 
Forest.  On  April  4,  1912,  the  state- 
through  its  governor,  Joseph  M.  Carey, 
and  its  land  commissioner,  S.  G.  Hop- 
kins— ^ftled  in  the  proper  local  land  office 
a  selection  list  waiving  its  Vight  to  that 
tract,  and  selecting  in  lieu  thereof  other 
land  of  the  same  area  from  public  lands 
within  the  stale  and  outside  the  forest 
reserve.  The  land  so  selected  included 
the  80  acres  now  in  controversy.  At 
that  time  the  state  had  a  perfect  title  to 
the  tract  in  the  reserve,  and  the  land 
selected  in  lieu  thereof  was  vacant,  un- 
appropriated, and  neither  known  nor  be- 
lieved to  be  mineral.  The  list  fully  con- 
formed to  the  directions  on  the  subject 
issued  by  the  Secretary  of  the  Interior, 
and  was  accompanied  by  the  requisite 
proofs  and  the  proper  fees.  Notice  of 
the  selection  was  reg\ilarly  posted  and 
published,  proof  thereof  was  duly  made, 
and  the  state  paid  the  publisher's 
charge.  Thus,  as  the  circuit  court  of 
appeals  said:  ''The  state  did  every- 
thing necessary  to  show  a  perfect  title 
to  the  land  relinquished  and  perfect 
relinquishment  thereof  to  the  govern- 
ment, and  everything  that  was  required 
either  by  statute  or  regulation  of  the 
Land  Department"  in  selecting  the  lieu 
land  instead  of  the  relinquished  tract. 

No  objection  was  called  forth  by  the 
notice,  and  in  [405]  regular  course  the 
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local  officera  transmitted  the  list  and  other 
papers  to  the  General  Land  Office  with 
a  certificate  stating  that  no  adverse  fil- 
ing, entry,  or  claim  to  the  selected  land 
was  shown  by  the  records  in  their  office, 
and  that  the  filing  of  the  list  was 
allowed  and  approved  by  them.  The  list 
remained  in  toe  General  Land  Office 
awaiting  consideration  by  the  Commis- 
sioner for  upwards  of  three  years.  In 
the  meantime,  on  May  6, 1914,  two  years 
after  the  selection,  the  selected  land, 
with  other  lands  aggregating  more  than 
88,000  acres,  was  included  in  a  tempo- 
rary executive  withdrawal  as  possible 
oil  land  under  the  Act  of  June  25,  1910, 
chap.  421,  36  Stat,  at  L  847,  Comp. 
Stat.  §  4523,  8  Fed.  Stat.  Anno.  2d  ed. 
p.  657.  On  AprU  29,  1915,  the  Com- 
missioner, coming  to  consider  the  selec- 
tion, declined  to  approve  it  as  made, 
and  called  on  the  state  either  to  accept 
a  limited — surface  right — certification 
of  the  selected  land,  or  to  show  that  it 
still  was  not  known  or  believed  to  be 
mineral.  The  state  declined  to  accede 
to  either  alternative,  and  insisted  that 
its  rights  should  be  determined  as  of  the 
time  when  the  waiver  and  selection 
were  made,  and  that,  applying  that  test, 
it  became  invested  with  the  equitable 
title  to  the  selected  land  two  years  prior 
to  the  temporary  withdrawal,  and  at  a 
time  when  that  land  plainly  was' neither 
known  nor  believed  to  be  mineraL  The 
Commissioner  thereupon  ordered  the 
selection  canceled, — not  because  it  was 
in  any  respect  objectionable  when  made, 
but  on  the  theory  that  he  was  justified 
in  rejecting  it  by  reason  of  the  subse- 
quent withdrawal  and  subsequent  oil 
discoveries  in  that  vicinity.  The  state 
appealed  to  the  Secretary  of  the  In- 
terior, and,  on  October  25,  1916,  he 
affirmed  the  Conmiissioner's  action. 

In  the  meantime,  on  May  24,  1916, 
the  state  had  given  to  the  defendant 
Ridgely  a  lease  permitting  him  to  drill 
the  selected  land  for  oil,  and  the  lease 
had  been  assigned  to  the  defendant  oil 
company.  There  was  no  oil  discovery, 
nor  any  drilling,  on  the  selected  land  up 
[496]  to  the  time  the  lease  was  given; 
but  thereafter  the  oil  company  began 
drilling,  and  at  large  cost  carried  the  same 
to  discovery  and  successful  production. 
This  was  four  years  after  the  selection. 

The  question  presented  is  whether, 
considering  that  the  selection  was  law- 
fully made  in  lieu  of  the  state-owned 
tract  contemporaneously  relinquished, 
and  that  nothing  remained  to  be  done  by 
the  state  to  peif  ect  the  selection,  it  was 
admissible    for    the    Commissioner   and 
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the  Secretary  to  disapprove  and  reject  it 
on  the  ground  that  the  selected  land  was 
withdrawn  two  years  later  under  the 
Act  of  June  25,  1910,  and  still  later 
was  discovered  to  be  mineral  land, 
— that  is,  to  be  valuable  for  oil.  Or, 
putting  it  in  another  way,  the  question 
is  whether  it  was  admissible  for  those 
officers  to  test  the  validity  of  the  selec- 
tion by  the  changed  conditions  when 
they  came  to  examine  it,  instead  of  by 
the  conditions  existing  when  the  state 
relinquished  the  tract  in  the  forest  re- 
serve and  selected  the  other  in  its  stead. 
In  principle  it  is  plain  that  the  valid- 
ity of  the  selection  should  be  deter- 
mined as  of  the  time  when  it  was  made; 
that  is,  according  to  the  conditions  then 
existing.  The  proposal  for  the  ex- 
change of  land  without  for  land  within 
the  reserve  came  from  Congress.  Ac- 
ceptance rested  with  the  state,  and,  of 
course,  would  be  influenced  and  con- 
trolled by  the  conditions  existing  at  the 
time.  It  is  not  as  if  the  selection  was 
merely  a  proposal  by  the  state  which 
the  land  officers  could  accept  or  reject. 
They  had  no  such  option  to  exercise, 
but  were  charged  with  the  duty  of  as- 
certaining whether  the  state's  waiver 
and  selection  met  the  requirements  of 
the  congressional  proposal,  and  of  giv- 
ing or  withholding  their  approval 
accordingly.  The  power  confided  to 
them  was  not  that  of  granting  or  deny- 
ing a  privilege  to  the  state,  but  of  de- 
termining whether  an  existing  privilege 
conferred  by  Congress  had  been  lawfully 
exercised, — in  other  words,  [407]  their 
action  was  to  be  judicial  in  its  nature, 
and  directed  to  an  ascertainment  and 
declaration  of  the  effect  of  the  waiver 
and  selection  by  the  state  in  1912.  If 
these  were  valid  then, — ^if  they  met  lAl 
the  requirements  of  the  congressional 
proposal,  including  the  directions  given 
by  the  Secretary, — ^they  remained  valid 
notwithstanding  the  subsequent  change 
in  conditions.  Acceptance  of  such  a 
proposal,  and  full  compliance  therewith, 
confer  vested  rights  which  all  must  re- 
spect. Equity  then  regards  the  state  as 
the  owner  of  the  selected  tract,  and  the 
United  States  as  owning  the  other;  and 
this  equitable  ownership  carries  with  it 
whatever  of  advant^e  or  disadvantage 
may  arise  from  a  subsequent  change  in 
conditions,  whether  one  tract  or  the 
other  be  affected.  Of  course,  the  state's 
right  under  the  selection  was  precisely 
the  same  as  if,  in  1912,  it  had  made  a 
cash  entry  of  the  selected  land  under 
an  applicable  statute;  for  the  waiver  of 
its  right  to  the  tract  in  the  forest  re- 
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serve  was  the  equivalent  of  a  cash  con- 
sideration. And  yet  it  hardly  would  be 
suggested  that  the  Commissioner  or  the 
Secretary,  on  coming  to  consider  the 
cash  entry,  could  do  otherwise  than  ap- 
prove it,  if,  at  the  time  it  was  made,  the 
land  was  open  to  such  an  entry,  and  the 
amount  paid  was  the  lawful  price. 

The  conclusion,  which  we  deem  plain 
in  principle,  is  fully  sustained  by  prior 
adjudications.  In  Benson  Min.  & 
Smelting  Co.  v.  Alta  Min.  &  Smelting 
Co.  145  U.  S.  428,  36  L.  ed.  762,  12  Sup. 
Ct.  Rep.  877,  17  Mor.  Min.  Rep.  488, 
which  presented  the  question  of  when, 
under  the  Public  Land  Laws,  a  right  to 
the  land  becomes  vested;  it  was  said,  p. 
431 :  "When  the  price  is  paid,  the  right 
to  a  patent  immediately  arises.  If  not 
issued  at  once,  it  is  because  the  magni- 
tude of  the  business  in  the  Land  De- 
partment causes  delay.  But  sucL  delay 
in  the  mere  administration  of  affairs 
does  not  diminish  the  rights  flowing 
from  the  purchase,  or  cast  any  addi- 
tional burdens  on  the  purchaser,  or  ex- 
pose him  to  the  assaults  of  third  par- 
ties.'' And  again,  p.  432:  "It  is  a 
general  rule,  in  respect  to  the  sales  of  real 
estate,  [408]  that  when  a  purchaser  has 
paid  the  full  purchase  price,  his  equi- 
table rights  are  complete,  and  there  is 
nothing  left  in  the  vendor  but  the  leaked 
legal  title,  which  he  holds  in  trust  for 
the  purchaser.  And  this  general  rule  of 
real-estate  law  has  been  repeatedly  ap- 
plied by  this  court  to  the  administration 
of  the  affairs  of  the  Land  Department 
of  the  government;  and  the  ruling  has 
been  uniform,  that  whenever,  in  cash 
sales,  the  price  has  been  paid,  or,  in 
other  cases,  all  the  conditions  of  entry 
performed,  the  full  equitable  title  has 
passed,  and  only  the  naked  legal  titl« 
remains  in  the  government,  in  trust  for 
the  other  party,  in  whom  are  vested  all 
the  rights  and  obligations  of  owner- 
ship.'' In  Colorado  Coal  &  I.  Co.  v. 
United  States,  123  U.  S.  307,  31  L.  ed. 
182,  8  Sup.  Ct.  Rep.  131,  a  title  ob- 
tained through  pre-emption  cash  entries 
was  assailed  on  the  ground  that  the 
land  was  shown  by  subsequent  discov- 
eries to  be  mineral;  but  the  attack 
failed,  the  court  saying,  p.  328:  "A 
change  in  the  conditions  occurring  sub- 
sequently to  the  sale,  whereby  new  dis- 
coveries are  made,  or  by  means  whereof 
it  may  become  profitable  to  work  the 
veins  as  mines,  cannot  affect  the  title  as 
it  passed  at  the  time  of  the  sale.  The 
question  must  be  determined  according 
to  the  facts  in  existence  at  the  time  of 

the  sale."    In  United  States  v.  Iron  Sil- 
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ver  Min.  Co.  128  U.  S.  673,  32  L.  ed.  571. 
9  Sup.   Ct.   Rep.  195,   a  title   acquired 
through  an  application  for  a  placer  pat- 
ent w|i3  sought  to  be  annulled  on  the 
ground  that  subsequent  mining  disclosed 
that   the  land  was  lode  land;  but   the 
title  was  sustained,  the  court  observing, 
p.  683:     "The  subsequent  discovery  of 
lodes  upon   the  ground,  and  their  suc- 
cessful working,  does  not  affect  the  good 
faith  of  the  application.    That  must  be 
determined  by. what  was  known  to  exist 
at  the  time."     Particularly  in  point  is 
Shaw  V.  Kellogg,  170  U.  S.  312,  42  L.  ed. 
1050,  18  Sup.  Ct.  Rep.  632,  which  re- 
lated to  what  is  called  Baca  tract  No.  4. 
Congress  had  accorded  to  the  heirs  of 
Luis  Maria  Baca  the  right  to  relinquish 
their  claim  to  a  large  body  of  land  in 
New  Mexico,  and  to  select  [490]  instead 
"an  equal  quantity  of  vacant  land,  not 
mineraJ/'  in  not  exceeding  five  tracts  in 
that  territory.     As  here^  there  was  no 
provision    for   a   patent.     The   original 
claim    was    relinquished    and    the    lieu 
selection    made    conformably    to    direc- 
tions given   by    the  Land   Department, 
the  selected  land  being  represented  as 
vacant,  and  not  known  to  be  mineral. 
Afterwards  the  selection  of  a  part  of 
tract  No.  4  was  called  in  question  on  the 
ground  that  it  was  shown  by  subsequent 
discoveries   to  be  mineral.     This   court 
sustained  the  selection  and  said,  p.  332: 
"The    grantees,    the    Baca    heirs,    were 
authorized  to  select  this  body  of  land. 
They  were  not  at  liberty  to  select  lands 
already  occupied  by  others.     The  lands 
must  be  vacant.     Nor  were  they  at  lib- 
erty  to   select   lands   which   were   then 
known    to    contain    mineral.      Congress 
did  not  intend  to  grant  any  mines  or 
mineral    lands,    but   with    these    excep- 
tions their  right  of  selection  was  co-ex- 
tensive with  the  limits  of  New  Mexico. 
We  say  'lands  then  known  to  contain 
mineral,'  for  it  cannot  be  that  Congress 
intended  that  the  grant  should  be  ren- 
dered nugatory  by  any  future   discov- 
eries of  mineral.     The  selection  was  to 
be  made  within  three  years.     The  title 
was  then  to  pass,  and  it  would  be  an  in- 
sult to  the  good  faith  of  Congress  to 
suppose  that  it  did  not  intend  that  the 
title,  when  it  passed,  should  pass  abso- 
lutely, and  not  contingently  upon  sub- 
sequent discoveries.     This  is  in  accord 
with  the  general  rule  ps  to  the  transfer 
of  title  to  the  public  lands  of  the  Unit- 
ed States.    In  cases  of  homestead,  pre- 
emption, or  town-site  entries,  the  law  ex- 
eludes  mineral  lands,  but  it  was  never 
doubted  that  the  title,  once  passed,  was 

free  from  all  conditions  of  subsequent 
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discoveries  of  mineral/'  In  Leonard  v. 
Lennox,  104  C.  C.  A.  296,  181  Fed.  760, 
a  contention  that  an  application  for  a 
nonmineral  final  entry,  even  if  regularly 
presented,  and  based  on  full  compliance 
with  the  law,  should  be  disallowed  and 
rejected  where  the  land  subsequently  is 
discovered  to  be  mineral  (coal),  was 
[500]  overruled  by  the  circuit  court  of 
appeals  of  the  eighth  circuit,  the  court 
saying,  p.  764:  "This  insistence  cannot 
prevail.  It  not  only  is  opposed  to  the 
settled  rule  that  the  character  of  the  land 
— ^whether  agricultural  or  known  to  be 
chiefly  valuable  for  coal — must  be  deter- 
mined according  to  the  conditions  existing 
at  the  time  when  the  applicant,  does  all 
that  he  is  required  to  do  to  entitle  him 
to  a  patent,  but  is  grounded  in  a  mis-* 
apprehension  of  the  authority  and  duty 
of  the  ofiScers  of  the  Land  Department 
in  respect  of  such  an  applicatioa 
Whilst  it  undoubtedly  is  subject  to 
examination  and  consideration  by  them, 
this  is  not  that  they  may  elect  whether 
or  not  they  will  consent  to  its  allowance, 
but  that  they  may  ascertain  whether  or 
not  the  applicant  has  acquired  a  right 
to  its  allowance, — a  right  which  is 
acquired,  if  acquired  at  all,  at  that 
point  of  time  when  the  applicant  has 
done  all  that  he  is  required  to  do  in  the 
premises  instead  of  at  the  time  of  its 
recognition  by  them."  The  last  expres- 
sion on  this  subject  in  this  court  is 
found  in  Payne  v.  New  Mexico,  255  U. 
S.  367,  ante,  680,  41  Sup.  Ct.  Rep.  333, 
where  it  was  held  in  respect  of  a  state 
lieu  selection  like  the  one  in  question 
here  that  the  Commissioner  and  the  Sec- 
retary, in  acting  thereon,  are  required  to 
give  effect  to  the  conditions  existing 
when  it  was  made;  that  if  it  was  valid 
then,  they  are  not  at  liberty  to  disap- 
prove or  cancel  it  by  reason  of  a  subse- 
quent change  in  conditions;  and  that  in 
this  regard  the  statute  under  which  the 
selection  was  made  does  not  differ  from 
other  land  laws  offering  a  conveyance  of 
the  title  to  those  who  accept  and  fully 
comply  with  their  terms. 

The  Land  Department  uniformly  has 
ruled  that  the  states  acquire  a  vested 
right  in  all  school  sections  in  place 
which  are  not  otherwise  appropriated, 
and  not  known  to  be  mineral,  at  the  time 
they  are  identified  by  the  survey, — or  at 
the  date  of  the  grant,  where  the  survey 
precedes  it, — regardless  of  when  the 
matter  becomes  a  subject  of  inquiry  and 
decision,  and  that  this  right  is  not  de- 
feated or  affected  [501]  by  a  sub- 
sequent mineral  discovery.  California 
v.  Foley,  4  Copp's  L.  0.  18;  Re  Miner, 
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9   Land   Dec.   408;   Rice   v.   California, 
24    Land    Dec.    14;    United    Stotes    v. 
Morrison,   240   U.    S.   192,   207,   60   L. 
ed.   599,   606,   36    Sup.    Ct.   Rep.   326; 
United  States  v.  Sweet,  245  U.  S.  563, 
672,   62  L.   ed.  473,  480,  38   Sup.   Ct. 
Rep.    193.     And,   as  respects  cash   en- 
tries and  entries  under  the  pre-emption, 
homestead,    desert    land,    and    kindred 
laws,  the  Land  Department  always  has 
ruled    that   if,   when   the   claimant   has 
done  all   that  he  is  required  to  do  to 
entitle    him    to    receive    the    title,    the 
land   is   not  known   to   be   mineral,   he 
acquires  a  vested  right  which  no  subse- 
quent discovery  of  mineral  will  devest 
or    disturb.      Hamish    v.    Wallace,    13 
Land  Dec.  108;  Rea  v.  Stephenson,  15 
Land  Dec.  37;  Reid  v.  Lavallee,  26  Land 
Dec.  100,  102;  Aspen  Consol.  Min.  Co. 
V.  Williams,  27  Land  Dec.  1,  17;  Dia- 
mond Coal  &  Coke  Co.  v.  United  States, 
233  U.  S.  236,  240,  58  L.  ed.  936,  939,  34 
Sup.  Ct.  Rep.  507.     And  this  rule  has 
been   applied  by  that  Department,   al- 
though not  uniformly,  to  selections  made 
in  lieu  of  relinquished  lands  in  public 
reservations.    Thus,  in  Kern  Oil  Co.  v. 
Clarke,  30  Land  Dec.  550,  where  a  lieu 
selection  under  the  Act  of  June  •4,  1897, 
chap.  2,  30  Stat,  at  L.  36,  9  Fed.  Stat. 
Anno.  2d  ed.  p.  587,  was  under  consid- 
eration,  the  Secretary  of  the  Interior 
said,  p.  556:     ''When  do  rights  under 
the   selection   become   vested  f     In   the 
disposition  of  the  public  lands  of  the 
United  States,  under  the  laws  relating 
thereto,   it   is   settled   law:      (1)    That 
when  a  party  has  complied  with  all  the 
terms  and  conditions  necessary  to  the 
securing  of  title  to  a  particular  tract  of 
land,  he  acquires  a  vested  interest  there- 
in, is  regarded  as  the  equitable  owner 
thereof,  and  thereafter  the  government 
holds  the  legal  title  in  trust  for  him; 
(2)    that   the   right  to   a  patent,   once 
vested,  is,  for  most  purposes,  equivalent 
to  a  patent  issued,  and  when  in  fact 
issued,  the  patent  relates  back  to  the 
time  when  the  right  to  it  became  fixed; 
and  (3)  that  the  conditions  with  respect 
to  the  state  or  character  of  the  land, 
as  they  exist  at  the  time  when  all  the 
necessary  requirements  have  been  com- 
plied with  by  a  person  seeking  title,  de- 
termine the  question  whether  the  land  is 
subject  to  [502]  sale  or  other  disposal, 
and 'no  change  in  such  conditions,  sub- 
sequently occurring,  can  impair  or  in  any 
manner  affect  his  rights."    Again,  p.  560 : 
''These    established    principles,    in    the 
opinion  of  the  Department,  are  applica- 
ble to  selections  under  the  Act  of  June 
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4,  1897.  The  act  clearly  contemplates 
an  exchange  of  equivalents.  Such  is 
the  unmistakable  import  of  its  terms. 
In  the  case  of  the  relinquishment  of 
patented  lands,  title  is  to  be  giv^n  by 
the  government  for  title  received.'' 
And  again,  p.  564:  "It  would  be 
strange  indeed  if,  by  the  latter  [1897] 
act,  Congress  intended  that  one  who, 
accepting  the  government's  offer  of  ex- 
change, relinquishes  a  tract  to  which  he 
has  obtained  full  title  in  a  forest  reser- 
vation, and  in  lieu  thereof  selects  a  tract 
of  land  which,  at  the  time,  is  vacant  and 
open  to  settlement,  and  does  all  that  is 
required  of  him  to  complete  the  selec- 
tion and  to  perfect  the  exchange,  should 
thereby  acquire  only  an  inchoate  right 
to  the  selected  tract,  liable  to  be  defeat- 
ed by  subsequent  discoveries  of  mineral 
at  any  time  before  patent,  or  before 
final  action  upon  the  selection  by  the 
Land  Department.  Such  a  construction 
,would  not  only  tend  to  defeat  the  ob- 
jects for  which  the  act  was  passed,  by 
discouraging  owners  of  lands  in  forest 
reservations  from  giving  up  their  titles, 
but  would  be  against  both  the  letter  and 
spirit  of  the  act.  Parties  would  be 
slow  indeed  to  relinquish  their  complete 
titles  if  it  were  once  understood  that 
they  could  obtain  only  doubtful  or  con- 
tingent rights  in  return  for  them.  It 
could  not  have  been  the  intention  of 
Congress  that  parties  accepting  the  gov- 
ernment's offer  of  exchange  should  be 
embarrassed  by  any  such  conditions  of 
doubt  and  uncertainty." 

That  view  was  repeated  and  applied 
in  many  other  departmental  decisions 
dealing  with  lieu  selections.  But  after- 
wards the  Secretary,  conceiving  that  the 
decisions  of  this  court  in  Wisconsin  C. 
R.  Co.  V.  Price  County,  133  U.  S.  496, 
33  L.  ed.  687,  10  Sup.  Ct.  Rep.  341,  and 
Cosmos  Exploration  Co.  v.  Gray  Eagle 
Oil  Co.  190  U.  S.  301,  47  L.  ed.  1064.  23 
Sup.  Ct.  Rep.  692,  24  Sup.  Ct.  Rep.  860, 
justified  him  in  so  doing,  ruled  that 
[503]  no  right  attached  under  such  a 
selection  unless  and  until  it  was  approved 
by  him,  and  therefore  that,  even  though 
the  selection  was  lawfully  made,  he  pos- 
sessed a  discretion  to  reject  it  and  give 
effect  to  an  intervening  change  in  ccm- 
ditions,  as  where  a  new  claimant  settled 
upon  the  land  or  sought  to  make  entry  tof 
it  while  the  selection  was  pending. 

Under  this  changed  ruling  the  Seore- 
tary  rejected  several  selections  lawfully 
made  by  one  Daniels,  and  awarded  and 
patented  the  land  to  others.  Daniels 
then  brought  suits  against  the  patentees, 
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ehar^g  that,  by  the  selections,  he 
aequired  the  equitable  title,  that  his 
■elections  were  rejected  and  the  patents 
issued  through  a  misapprehension  of  the 
law,  and  therefore  that  the  patentees 
took  the  legal  title  in  trust  for  him. 
Ultimately  the  suits  came  to  this  court, 
and,  after  a  full  review,  the  changed 
ruling  of  the  Secretary  was  disapproved 
and  Daniels's  contention  sustained. 
Daniels  v.  Wagner,  237  U.  S.  547,  59 
L.  ed.  1102,  L.R.A.1916A,  1116,  35  Sup. 
Ct.  Rep.  740,.  Ann.  Cas.  1917A,  40.  The 
substance  of  the  decision  was  that,  as 
the  selections  were  lawful  when  made, 
"it  was  the  plain  duty"  of  the  Secretary 
to  approve  them;  that  the  contrary  view 
found  no  justification  in  Cosmos  Ex- 
ploration Co.  v.  Qray  Eagle  Oil  Co. 
supra;  and  that  the  real  authority  and 
duty  of  the  Secretary  in  dealing  with 
such  selections  were  pointed  out  in 
Weyerhaeuser  v.  Hoyt,  219  U.  S.  380, 
387,  388,  55  L.  ed.  258,  261,  262,  31 
Sup.  Ct.  Rep.  300,  where  it  was  said: 
"The  requirement  of  approval  by  the 
Secretary  consequently  imposed  on  that 
official  the  duty  of  determining  whether 
the  selections  were  lawful  at  the  time 
they  were  made,  which  is  inconsistent 
with  the  theory  that  anyone  could  ap- 
propriate the  selected  land  pending 
action  of  the  Secretary.  The  scope  of 
the  power  to  approve  lists  of  selections 
conferred  on  the  Secretary  was  clearly 
pointed  out  in  Wisconsin  C.  R.  Co.  v. 
Price  County,  133  U.  S.  496,  511,  33 
L.  ed.  687,  694,  10  Sup.  Ct.  Rep.  341, 
where  it  was  said  that  the  power  to  ap- 
prove was  judicial  in  its  nature.  Pos- 
sessing that  attribute,  the  authority 
therefore  involved  not  only  the  power, 
but  implied  the  duty,  to  determine  the 
lawfulness  of  the  selections  [504]  as  of 
the  time  when  the  exertion  of  the  au- 
thority was  invoked  by  the  lawful  filing 
of  the  list  of  selections." 

As  the  circuit  court  of  appeals  in  the 
present  case,  like  the  Secretary  in  the 
other,  regarded  the  decisions  in  the  Wis- 
eonsin  C.  R.  Co.  Case  and  the  Cos- 
mos  Exploration  Co.  Case  as  showing 
that  no  right  attaches  under  a  lieu  selec- 
tion unless  and  until  approved  by  the 
Secretary,  it  is  well  to  point  out  just 
what  was  involved  in  those  cases;  for 
it  then  will  be  apparent  that  there  was 
no  purpose  in  either  to  go  to  the  length 
suggested. 

The  Wisconsin  C.  R.  Co.  Case  was  a 
suit  to  enjoin  the  collection  of  a  tax 
levied  on  land  which,  at  the  time,  was 
eovered  by  a  pending  indemnity  selec- 
tion under  a  railroad  land  grant.  The 
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Commissioner  of  the  General  Land  Of- 
fice had  reported  that  the  company 
already  had  received  indemnity  lands 
largely  in  excess  of  the  losses  for  which 
it  was  entitled  to  indemnity,  and  the 
company  was  disputing  that  report. 
Until  that  controversy  was  determined 
it  could  not  be  known  whether  the  com- 
pany was  entitled  to  an  approval  of  the 
selection.  In  that  situation  the  United 
States  had  such  an  interest  in  the  land 
as  made  it  nontaxable.  Whether  the 
selection  was  valid  or  otherwise  was  pri- 
marily a  question  for  the  Secretary  of 
the  Interior  to  determine.  Ultimately 
he  held  it  valid,  but  not  until  after  the 
tax  was  levied, — indeed,  after  the  suit 
was  brought.  The  suit  involved  the 
validity  of  the  tax,  and  nothing  more. 
Its  purpose  was  not  to  control  the  ac- 
tion of  the  Secretary  by  a  writ  of  man- 
damus or  injunction,  nor  to  determine 
the  title  as  between  the  United  States 
and  the  company,  or  between  the  com- 
pany and  a  grantee  of  the  United  States. 
True,  the  court,  after  commenting  on 
the  difference  between  the  granted  lands 
in  place  and  the  indemnity  lands,  as 
respects  the  mode  of  identification,  very 
broadly  stated  that  an  indemnity  selec- 
tion, to  be  effective,  required  the  ap- 
proval of  the  Secretary;  but  it  was  not 
meant  by  this  that  the  Secretary '  arbi- 
trarily could  [505]  defeat  the  right  of 
selection  by  withholding  his  approval, 
nor  that  if,  through  a  mistake  of  law,  he 
rejected  a  selection  which  was  valid  at 
the  time  it  was  made,  the  company 
would  be  remediless.  There*  was  no 
occasion  to  consider  those  questions,  nor 
could  they  properly  be  determined 
without  the  presence  of  parties  not  then 
before  the  court.  And  that  the  court 
did  not  intend  its  words  to  be  taken  so 
broadly  is  illustrated  by  the  fact  that 
it  cited  with  approval  the  case  of  St. 
Paul  &  S.  C.  R.  Co.  V.  Winona  &  St.  P. 
R.  Co.  112  U.  S.  720,  733,  28  L.  ed.  872, 
877,  5  Sup.  Ct.  Rep.  334,  wherein  an 
indemnity  selection  lawfully  made,  but 
disapproved  by  the  Secretary,  was  sus- 
tained against  an  adverse  certification 
on  the  ground  that  ''this  erroneous  de- 
cision of  his''  did  not  deprive  the  selec- 
tor ''of  rights  which  became  vested  by 
its  selection  of  those  lands.'' 

The  Cosmos  Exploration  Co.  Case  was 
a  suit  by  a  lieu-land  selector  to  estab- 
lish his  title  as  against  others  who  were 
claiming  under  placer  mining  locations. 
The  selection  was  not  accompanied  by 
proof  that  the  land  was  not  then  occu- 
pied adversely,  although  that  was  re- 
quired.   Within  the  time  prescribed  by 
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the  reg^ations  the  mining  claimants 
filed  in  the  land  office  verified  protests 
assailing  the  regularity  and  validity  of 
the  selection,  setting  up  locations  of  the 
selected  land  made  laider  the  placer 
mining  law  prior  to  the  selection,  and 
alleging  that  the  lands  ^'were  not  sub- 
ject to  selection"  because  ''the  same 
was  mineral  land  and  was  included 
within"  the  mining  locations.  The  pro- 
tests were  entertained,  and,  with  the 
■election,  were  pending  when  the  suit 
was  begun,  which  was  shortly  after  the 
protests  were  filed.  The  suit  was 
brought  on  the  theory  that  by  the  selec- 
tion the  selector  acquired  ''the  full,  com- 
plete, and  equitable  title"  to  the  selected 
land,  notwithstanding  he  had  not  sub- 
mitted any  proof  of  nonoccupancy,  and 
that  the  protests  were  not  such  as  could 
be  entertained  or  investigated  by  the 
Land  Department.  That  case  and  an- 
other (United  States  ex  rel.  Riverside 
on  Co.  V.  Hitchcock,  190  U.  S.  316,  47 
L.  ed.  1074,  23  Sup.  Ct.  Rep.  698), 
[506]  wherein  a  writ  of  mandamus  was 
sought  against  the  Secretary  by  another 
lieu-land  selector,  were  heard  and  dis- 
posed of  as  related  cases,  and  the  decision 
in  one  riiould  be  read  in  connection  with 
that  in  the  other.  The  full  substance  of 
the  decision  in  the  Cosmos  Exploration 
Co.  Case  is  in  the  following  excerpt 
from  the  opinion,  190  U.  S.  315 :  "Con- 
cluding, as  we  do,  that  th)  question 
whether  the  complainant  has  ever  made 
a  proper  selection  of  land  in  lieu  of  the 
land  relinquished  has  never  been  decid- 
ed by  the  Land  Department,  but  is  still 
properly  before  that  Department,  the 
courts  cannot  take  jurisdiction  and  pro- 
ceed to  decide  such  question  themselves. 
The  government  has  provided  a  special 
tribunal  for  the  decision  of  such  a  ques- 
tion arising  out  of  the  administration  of 
its  Public  I^nd  Laws,  and  that  jurisdic- 
tion cannot  be  taken  away  from  it  by 
the  courts.  United  States  v.  Schurz, 
102  U.  S.  378,  395,  26  L.  ed.  167,  171. 
The  bill  is  not  based  upon  any  alleged 
power  of  the  court  to  prevent  the  tak- 
ing out  of  mineral  from  the  land,  pend- 
ing the  decision  of  the  Land  Depart- 
ment upon  the  rights  of  the  complainant, 
and  the  court  has  not  been  asked  by  any 
averments  in  the  bill  or  in  the  prayer 
for  relief  to  consider  that  question. 
For  the  reasons  stated,  we  think  the 
bill  does  not  state  sufficient  facts  upon 
which  to  base  the  relief  asked  for,  and 
that  the  defendants'  demurrer  to  the 
same  was  properly  sustained."  There 
are  general  expressions  in  the  opinion, 
which,  separated  from  the  rest,  might  be 
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taken  as  declaring  that  no  right  vests 
under  a  lieu  selection  unless  the  Secre- 
tary approves  it;  but  that  such  a  ruling 
was  intended  is  refuted  by  the  opinion 
as  a  whole,  and  particularly  by  the 
statements  therein  that  the  power  of  the 
Secretary  is  not  to  be  exercised  arbi- 
trarily, and  that  his  "decision  of  any 
legal  question  would  not,  of  course,  be 
binding  on  the  courts"  should  the  ques- 
tion properly  arise  in  future  litigation. 
The  general  expressions  were  relied 
upon  in  Daniels  v.  Wagner  as  inter- 
pretative of  the  decision,  and  this  court 
answered :  '^But  we  are  of  opinion  that 
this  [507]  interpretation  of  the  Cosmos 
Exploration  Co.  Case  cannot  be  justified." 
Besides,  it  was  adjudged  in  the  Daniels 
Case  that  a  lieu  selection  which  is  law- 
ful at  the  time  it  is  made  does  invest  the 
selector  with  equitable  rights  which  be 
may  enforce  in  an  appropriate  way 
where  the  Secretary,  through  an  error 
of  law,  rejects  the  selection.  And  that 
ruling  was  reaffirmed  and  applied  in 
Payne  v.  Central  P.  B.  Co.  255  U.  S.  228, 
ante,  598,  41  Sup.  Ct.  Rep.  314,  and 
Payne  v.  New  Mexico,  255  U.  S.  367,  ante, 
680,  41  Sup.  Ct.  Rep.  333. 

The  only  exception  to  the  general  rule 
before  stated  respectiner  the  time  as  of 
which  the  character  of  the  land — wheth- 
er mineral  or  nonmineral — is  to  be  de- 
termined is  one  which,  in  principle  and 
practice,  is  confined  to  railroad  land 
grants.  From  the  beginning  the  Land 
Department,  by  reason  of  the  terms  of 
those  grants  and  the  restrictive  inter- 
pretation, to  which  they  are  subjected, 
uniformly  has  construed  and  treated 
them  as  requiring  that  the  character  of 
the  land  be  determined  as  of  the  time 
when  the  patent  issues.  In  1890  Secre- 
tary Noble,  in  declininsr  to  disturb  this 
construction  and  practice,  pointed  ont 
the  reasons  which  had  led  the  Depart- 
ment to  make  a  distinction  in  this  re- 
gard between  those  grants  and  other 
land  laws,  and  said:  "This  practice, 
having  been  uniformly  followed  and 
generally  accepted  for  so  long  a  time, 
there  should  be,  in  my  judgment,  the 
clearest  evidence  of  error,  as  well  as  the 
strongest  reasons  of  policy  and  justice 
controlling,  before  a  departure  from  it 
should  be  sanctioned.  It  has,  in  effect, 
become  a  rule  of  property."  Central  P. 
R.  Co.  V.  Valentine,  11  Land  Dec  2^ 
246.  In  1894  the  matter  came  before 
this  court,  and  the  construction  and 
practice  of  the  Land  Department  were 
sustained.  Barden  v.  Northern  P.  R 
Co.  154  U.  S.  288,  38  L.  ed.  992, 14  Sup. 
Ct.  Rep.  1030.    As  the  opinion  in  that 
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case   shows,  the  court  recognized  that 
the  mineral  land  exception  in  other  land 
laws  simply  operates   to  exclude  from 
sale,  etc.,  '4and  known  at  the  time  to  be 
mineral,''   and   was   careful   to   explain 
that  its  decision  related  to  ''grants  in 
aid   of    [508]    railroads,"    and   to   "no 
other  grants.''    The  grounds  on  which  the 
decision  was  put  were,  (a)  that  the  rail- 
road land  grants,  besides  being  confined 
in  the  granting  clause  to  lands  "not  min- 
eral,"    contain    provisos    declaring    in 
words  or  effect  "that  all  mineral  lands 
be,  and  the  same  hereby  are,  excluded 
from  the  operation  of  this"  grant;   (b) 
that  such  grants,  although  expressly  re- 
quiring that  the  question  whether  the 
lands  are  otherwise  excepted  be  deter- 
mined as  of  the  time  the  map  of  definite 
location  is  filed,  contain  no  such  provi- 
sion in  respect  of  the  exception  of  min- 
eral land;   (c)   that  it  was  well  under- 
stood that  many  years  would  necessarily 
elapse  between  the  filing  of  the  map  and 
the  time  when,  by  construction  of  the 
road,  the  grantee  would  be  entitled  to 
patents;    and,    as    the    grants    covered 
great  areas,  in  one  instance  nearly  equal 
to  that  of  Ohio  and  New  York,  it  hardly 
eould  have  been  intended  to  arrest  min- 
eral development  in  those  areas  in  the 
meantime;   (d)   that  such  grants  "must 
be  strictly  construed,"  and  "if  they  ad- 
mit of  different  meanings,  one  of  exten- 
sion and  one  of  limitation,  they  must  be 
accepted   in   a   sense   favorable    to   the 
grantor;"  and  (e)  that  the  long-prevail- 
ing   construction    and    practice    of    the 
Land  Department  ought  not  to  be  dis- 
turbed.    Plainly,   the    decision   in    that  | 
ease  is  without  bearing  here,  save  as  it 
recognizes  that  rights  under  other  land 
laws  are  to  be  tested  by  a  different  rule. 
And  this  is  emphasized  by  the  fact  that 
in  Shaw  v.  Kellogg,  170  U.  S.  312,  42 
L.  ed.  1050,  18  Sup.  Ct.  Rep.  632,  where 
the  selection  of  Baca  tract  No.  4  was  in- 
volved, the  coiirt  distinguished  the  Bar- 
den  Case,  and  applied  the  general  rule 
before  stated.    And  it  is  of  further  sig- 
nificance that  this  court  has  recognized 
that  the  legislation  of  Congress  designed 
to  aid  the  common  schools  of  the  states 
is  to  be  construed  liberally  rather  than 
restrictively.     Beecher  v.  Wetherby,  95 
U.  S.  517,  526,  24  L.  ed.  440,  441 ;  Johan- 
son  V.  Washington,  190  U.  S.  179,  183, 
47  L.  ed.  1008,  1010,  23  Sup.  Ct.  Rep. 
825. 

Of  the  executive  withdrawal  of  the 
land  two  years  after  [500]  the  lieu  selec- 
tion was  lawfully  made,  it  suffices  to  say, 
following  the  recent  decision  in  Payne  v. 
Central  P.  R.  Co.  255  U.  S.  228,  ante,  598, 
es  li.  ed. 


41  Sup.  Ct  Rep.  314,  that  the  Act  of 
1910,  under  which  the  withdrawal  was 
made,  is  confined  to  "public  lands;"  that 
by  the  selection  this  land  had  ceased  to 
be  public,  and  that  the  act  could  not  be 
construed  to  embrace  it  without  work- 
ing an  inadmissible  interference  with 
vested  rights. 

It  results  that  the  Secretary  erred  in 
matter  of  law  in  rejecting  the  selection, 
and  that  the  District  Court  rightly  en- 
tered a  decree  for  the  defendants.  See 
Cornelius  v.  Kessel,  128  U.  S.  456,  461, 
32  L.  ed.  482,  483,  9  Sup.  Ct.  Rep.  122; 
United  States  v.  Detroit  Timber  &  Lum- 
ber Co.  200  U.  S.  321,  338,  50  L.  ed.  499, 
506,  26  Sup.  Ct.  Rep.  282.  The  decree 
of  the  Circuit  Court  of  Appeals  is  ac- 
cordingly reversed. 


MERCHANTS'  LOAN  ft  TRUST  COM- 
PANY, as  Trustee  of  the  Estate  of 
Arthur  Ryerson,  Deceased,  Plff.  in  Err., 

v. 

JULIUS  F.  SMIETANKA,  formerly  United 
States  Collector  of  Internal  Revenue  for 
the  First  District  of  the  State  of  Illinois. 

(See  S.  C.  Reporter's  ed.  609-622.) 

Error  to  district  court  »  Federal  ques- 
tion »-  constitutionality  of  income 
tax. 

1.  The  Federal  Supreme  Court  has 
jurisdiction  of  a  writ  of  error  to  a  district 
court  to  review  a  judgment  which  sustained 
a  demurrer  to  a  declaration  in  assumpsit 
to  recover  back  Federal  income  taxes,  w^ere 
the  claim  to  recover  is  based  upon  the  con- 
tention that  the  fund  taxed  was  not  in- 
come  within  the  scope  of  U.  S.  Const.,  16th 
Amend.,  and  that  the  effect  given  by  the 

Note. — On  direct  review  in  Federal 
Supreme  Court  of  judgments  of  district 
or  circuit  courts — see  notes  to  Ghvin  v. 
United  States,  46  L.  ed.  U.  S.  741;  B. 
Altman  &  Co.  v.  United  States,  56  L.  ed. 
U.  S.  894;  and  Berkman  v.  United  States, 
63  L.  ed.  U.  S.  877. 

As  to  constitutionality  of  income  tax — 
see  notes  to  Alderman  v.  Wells,  27  L.R.A. 
(N.S.)  864,  and  State  ex  rel.  Bolens  ▼. 
Frear,  L.R.A.1915B,  569. 

As  to  income  tax  on  sales  of  prop- 
erty-^-see  note  to  State  ex  rel.  Bundy  v. 
Nygaard,  L.R.A.1917E,  566. 

That  popular  and  received  import  of 
words  furnishes  rule  of  interpretation  in 
laws  as  well  as  in  public  and  social  trans- 
actions— see  note  to  Maillard  v.  Law- 
rence, 14  L.  ed.  U.  S.  925. 

And  see  note  to  this  case  as  reported  in 
15  A.L.B.  1311. 
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lowar  court  to  the  Federal  legiBlation  under  tion  in  assnmpsit  to  recover  buk  Fed- 

which   Buch   tweB  were  imposed  renders  it  e„i  income  taxes.     Affirmed. 

"^oro'h'r  ««.,  »e  A?;«i  <.nd  Error.  938-  Th«  facts  are  stated  ia  the  opinion. 

B8B.  Id  Digest  Bup.  Ct.  1008.J  „       ,,, ^„   _.,_  ,  .. 

Intern*!   revenue  -  income  -  accretions  f'-  *"»«  */,''"  "82?!  the  eaOM, 

of  selliiiK  values.  ^.<^  ^th  Mr.  Walter  L.  Fisher,  filed  a 

2.  A   tegtator   cannot,   by   declaring  in  brief  for  plaintiff  in  error: 

his  win  that  accretions  of  selling  valueB  The  mere  increase  in  the  valae  of  oap- 

■hall   be  considered   principal,   end  not   in-  ital   assets    (prior   to   any   converaion   or 

come,  render  such  items  nontaxable  under  redemption)    18    not    income. 

Federal  income  tai  legislation,  if  the  terms  Eiflner  v.  Maeomber,  252  U.  S.  189,  64 

dud^'^them                 "*               '"                '"'  ^  ^-  ^2^'   ^   ^-^^^   ^"*''  ^°   Sup.   CL 

[For   qtb™c«Bes.   see   Internal   Hereane.   III.  Rep.  189;   Gray  v.   Darlington,   15  Wall. 

b.  la  Digest  Sup.  Ct.  1008.1  63,  66,  21  L.  ed.  45,  46;  Lynoh  v.  Tumah, 

Interna!  rovenae  —  Income  —  accreUons  247  U.  S.  221,  231,  62  L.  ed  1087,  1093, 

of  selling  values.  38  Sup.  Ct.  Rep.  537. 

3.  A  gain  or  profit  derived  from  the  The  converaion  by  the  trustee  in  the 
sale  by  a  testamentary  trustee  of  personal  j  ^^  ^  not  cause  the  increase  in 
property  of  Oie  estate  which  has  appre-  ,,  ,  o  .,  i  "  "  »utic™~  u 
Claud  fn  value  over  its  market  valufon  the  va^ue  of  capital  ««ets  to  be  mcoma. 
March  1,  1913,  the  testator  having  died  onuth  v.  Hooper,  Uo  Md.  SI,  51  AtL 
prior  to  that  date,  and  the  property  being  844;  Stewart  V.  Phelps,  71  App.  Div.  91, 
among  the  assetB  which  came  to  the  trustee,  75  N.  Y.  Supp.  526,  affirmed  in  173  N. 
is  taxable  under  the  Act  of  September  8,  Y.  621,  66  N.  E.  1117;  Guthrie  v.  Akers, 
1B18,  g  2a,  as  amended  bj  the  Act  of  October  157  Ky.  649,  163  S.  W.  1117;  Boardman 
3  1917,  which  defines  the  income  of  a  Ux-  ^_  Jfanafield,  79  Conn.  634,  12  L.R.A. 
able  person  a.  inchiding  gain.  Proflt«.  and  793  j^g  j^^  g^  jj  ^^g  gg  ^  j  ^^ 
income  derived  from  sales  or  dealings  in  ^„  '  „„  i„  c>  ,  ,„  ido  tj  i-jt  a-t  t«i 
property,  whether  real  or  personal,  jawing  ComiO%^E8Ute^  198  Pa.  137,  47  AtL 
out  of  the  ownership  or  use  of,  or  interest  U^;  Kembles  fcstate,  201  Pa.  523,  51 
In,  real  or  personal  property,  or  gains  or  Atl.  310;  Re  Keriiochan,  104  N.  Y.  618, 
profits  and  income  derived  from  any  source  11  N.  E.  149;  Re  Armitage  [1893]  3  Ch. 
whatever.  337,  63  L.  J.  Ch.  N.  S.  110,  7  R.  290,  69 
"^'tS'Di™?Tun1!t'?908°r'  "**"'"'■  "'■  L.T.  N.  S.  619:BnlteIeyv.  WortUington 
InWrnaTl^venue  i  i^^me  tai  -  taa-  Ecclesiastical    ^oc.    78    Comi.    532,    12 

able  persons  —  testamentary  trustee.  li.R.A.(N.S.)  785,  63  Atl.  351;  Wilberd- 

4.  A  testamentary  trustee  is,  by  the  ing  v.  Miller,  88  Ohio  St.  609,  L.RA. 
express  provisions  of  the  Income  Tax  AcU  1916A,  718,  106  N.  E.  665;  Qraham'a 
of  September  9,  1916.  %  2b,  and  October  3,  Estate,  198  Pa.  216,  47  Atl.  1108;  Me- 
1017.  a  1204(1)  (c),  a  taxable  person.  Keon's  Estate,  263  Pa.  78,  106  Atl.  189; 
'Ti^oUJ'stip.'cL'SSos:?'  '""'"'^-  "'  Thayer  v.  Burr,  201  N.  Y.  155,  94  N.  E. 
Internal   revenue -Income -definition.  804;  Re  Stevens,  111  App.  Div.  773,  98 

6.  The   word  "income"   must  be   given  N.  Y.  Supp.  28,  187  N.  Y.  471,  12  L.R.A. 
the  same  meaning  in  all  of  the  Income  Tax  (K.S.)   814,  80  N.  E.  358,  10  Ann.  Cos. 
Acts  of  Congress   that  was  given   to   it  in  511 ;   United    Slates   Trust   Co.   V.    Heye, 
the  Federal  Corporation  Excise  Tax  Act,  224  N.  Y.  254,  120  N.  E.  645 ;  Re  Gerry, 
'*'"lS'DU"''s'up."ct.'io"8':f'  """""^  "'■  103  N.  Y.  445,  9  N.  E.  235;  Devenney  v. 
Internal   revenue  -  Income  tax  -  ac-  Devenney,  74  Ohio  St  96,  77  N.  E.  688; 
cretlona  of  selling  values.  Whittingham  v.  Scofield,  23  Ky.  L.  Rep. 
6.  The    gain    derived    from    a    single,  2444,  67  S.  W.  846. 
isolated  sale  of  personal  property  which  lias  The  gain  or  increase  has  not  been  de- 
appreciated    in    value    during    a   eeries   of  rived,  that  is,  received  or  drawn  by  the 
year,  is  income  within  the  meaning  of  the  j^ipie„t  (the  taxpayer),  for  bis  separaU 
18th  Amendment  to  the  Federal  &n»titu-  „,,^^benefit,  and  dispos^l.^ 
[For  other   cssps.   aee   Iniernal   Hevenue.   III.  Eisner   v.   Maeomber,    252   V.    S.    189, 
b.  In  Digest  Sup.  Ct.  1908.]  207,  215,  64  L.  ed.  521,  528,  532,  9  AJLE. 
1570,  40  Sup.  Ct.  Rep.  189. 
INo.  603.]  Even    where   the    legal    and    beneficial 
owner  of  capital  assets  sells  them  at  s 
profit  as  a  single,  isolated  transaction  (ht 
not  being  in  any  sense  in  the  business  of 
buying  and  selling  for  profit],  and  aseer- 
f  S  ERROR  to  the  District  Court  of  the  tains  the  e"ia  in  cash,  and  uses  the  same 
I  United  Slates  for  the  Northern  Dis-  as  he  pleaaes,  the  gain  is  not  income, 
trict  of  Illinois  to  review  a  judgment  Eisner  v.  Maeomber,  252  U.   S.   189, 
which  sustained  a  demurrer  to  a  deelara-  64  L.  ed.  621,  9  AJUB,  1670,  40  Sap.  Ct. 
ram  **^  v.  8. 
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Hep.  189;  Gray  v.  Darlington,  15  Wall.       Hayi  ▼.  Oanley  MannUin  Coal  Co.  247 

83,  21  L.  ed.  43;  Lyncli  v.  Turruh,  247  U.  8.  XS9,  62  L.  ed.  1061,  38  Sup.  Ct. 

n.  S.  221,  62  L.  ed.  1087,  38  Sup.  Ct.  Rep.  470;  United  8tate§  v.  Cleveland,  C. 

Rep.  537;  Lynch  v.  Hornaby,  247  U.  S.  C.  &  8t,  L.  R.  Co.  247  U.  S.  195,  62  L. 

339,  62  I*  ed.  1149,  38  Snp.  Ct.  Rep.  «d.  1064,  38  Sup.  Ct.  Rep.  472. 
643;  Peabody  v.  Eianer,  247  U.  S.  347,        The  fact  that,  under  the  laws  of  most 

62  L.  ed.  1162,  38  Sup.  Ct.  Rep.  646;  of   the    states,    gains   derived    from    the 

Tebrau    (Johore)    Robber    Syndicate   v.  profitable  sale  of  capital  assets  are,  as 

Fanner   [1910]    S.   C.  906,  5  Tax  Cas.  between  a  life  tenant  and  a  remainder- 

658;  Stevens  v.  Hndson's  Bay  Co.  5  Tai  man,  treated  as  principsJ,  and  not  as  in- 

Cas.  424,  25  Times  L,  R.  709,  101  L.  T,  come,    cannot    operate   to   prevent    such 

N.  8.  96;  Assets  Co.  v.  Inland  Revenue,  gains  being  income  when  clearly  included 

24  8c.  Sess.  Cas.  4th  series,  578,  34  Scot,  in  the  definition  of  income  m  adopt«d  by 

L.  R.  486,  4  Scot.  L.  T.  298.  an  act  of  Congreaa. 

The  Act  of  1916,  as  amended  by  the 
Act  of  1917,  by  its  proper  construction,       Mr.  Justice  OUrka  delivered  the  opin- 

does  not  permit  the  assessment  of  any  tax  ion  of  the  court : 

upon  the  increase  in  value  of  the  capital       A  writ  of  error  brings  this  ease  here 

assets  in  question.  "^^  review  of  a  judgment  of  the  distnot 

Gray  v,  Darlington,  16  Wall,  63,  21  court   of    the    United    States    for    the 

I*  ed.  45;  Lynch  v.  Turrish,  247  U.  S.  northern  district  of  Illinois,  suatainiag 

221,  62  L.  ed.  1087,  38  Sup.  Ct.  Rep.  537;  »  demurred  to  a  declaration  in  assump- 

Towne  v.  Eisner,  245  U.  S.  418,  62  L.  Bit  to  recover  an  assessment  of  taxes  for 

ed.  372,  LR.A.1918D,  254,  38  Sup.  Ct.  the  year  1917,  made  under  warrant  of 

Rep.    156;    Maryland    Casualty    Co.    ▼.  the  Income   Tax  Act  of   Congreaa,  ap- 

United  States,  251  U.  S.  342,  64  L.  ed.  proved  September  8,  1916  (39  Stat,  at 

297,  40  Sup.  Ct.  Rep.  155;  First  Trust  L.  chap.  463,  p.  756),  as  amended  by  the 

*  Sav.  Bank  v.  Smietanka,  —  C.  C.  A.  ""t  approved  October  3,  1917   (40  Stat. 

— ,  268  Fed.  233;  Gonld  v.  Gould,  246  *'  I^  chap.   63,  p.  300,   Comp.   SUt.  % 

V.  8.  151,  62  L.  ed.  211,  38  Sup.  Ct  Rep.  6336aa,  Fed.  Stat.  Anno.  Supp.  1918,  p. 

63;  Treat  v.  White,  181  U.  S.  264,  45  L.  336)-    Payment  was  made  under  protest, 

ed.  853,  21  Snp.  Ct.  Rep.  811.  wtd  the  claim  to  recover  is  baaed  upon 

„  ,.  .        „  ,  __,  ,  „  the  contention  that  the  fund  taxed  was 

Solicitor  Generid  rrierKjn  argued  the  ^^t  "income"  within  the  scope  of  the 

cause  and  Bled  a  bnef  for  defendant  m  jeth  Amendment  to  the  Constitution  of 
"^■■.^      .    .     ,  -        ,.                        .the  United  States,  and  that  the  effect 

Gains  denved  from  the  conversion  of  ^^^^  by  the  lower  court  to  the  act  of 

mpital    assets    eonstitute    income    which  Congress    cited    renders    it    unconstitu- 

Congress  may  conshtutionally  tax.  tional  and  void.    This  is  sufficient  to  sus- 

Eisner  T.   Mwomber,  252  U.  8.   189,  tain  the  writ  of  error.    Towne  v.  Eisner, 

206,  64  L.  ed.  521,  528,  9  A.L.R.  1570,  245    U.   S.   418,   62  L.   ed.  372,   KR.a! 

40    Sup.    Ct.    Rep.    189 ;    Stratton'a   In-  iftiaD,  254,  38  Sup.  Ct.  Rep.  158. 
dependence  v.  Howbert,  231  U.  S.  399,       Arthur  Ryerson  died  in  1912,  and  the 

415,  58  L.  ed.  285,  292,  34  Sup.  Ct.  Rep.  plaintiff  in  error   is  trustee  under  his 

136;  Doyle  v.  Mitchell  Bros.  Co.  247  U.  S.  will,    of    property    the    net    income    of 

179,  62  L.  ed.  1054,  38  Sup.  Ct.  Hep.  Which  was   directed  to  be  paid  to  hb 

^B7,  widow  during  her  life,   and   after  her 

Ever  since  the  passage  of  the  Act  of  death  to  be  used  for  the  benefit  of  his 

1909    the   administrative   department    of  children,  or  their  representatives,  until 

the  government  has  construed  the  word  each  child  should  arrive  at  twenty-five 

"income"    as    including    profits    derived  years  of  age,  when  each  should  receive 

from   the   eonversios    of   capital   asseta  bis  or  her  share  of  the  trust  fund. 
This  construction  was  expressly  approved       The  trustee  was  given  the  fullest  poa- 

by  this  eoort  in  1918,  and  millions  of  sible    dominion    over    the    trust    estate, 

dollars  of  taxes  have  been  collected  both  It  was  made  the  final  Judge  as  to  what 

under  the  Act  of  1909  and  the  subsequent  "net  income"  of  the  estate  should   be, 

income  tax  laws  on  that  basis.  and    its    determination    in    this   respect 

Doyle  T.  Mitchell  Bros.  Co.  247  U,  8.  was  made  binding  upon  all  parties  in- 

179,  183,  185,  62  L.  ed.  1054,  1058,  1059,  terested  therein,  "except  that  it  is  my 

38  Sup.  Ct.  Rep.  467.  will  that  stock  [B15]  dividends  and  ae- 

Gray  V.  Darlington,  15  Wall.  63,  21  L.  cretions  of  selling  values  shall   be  eoq- 

•d,  45,  is  not  authority  for  the  oontmtion  aidered  principal,  and  not  income." 
that  profits  derived  from  the  sale  of  capi-       The   widow   and  four  children   were 

tal  assets  are  not  income.  living  in  1917. 
•6  L.  ed.                                                       48  ^^'^ 
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Among  thQ  assets  which  came  to  the 
custody  of  the  trustee  were  9,522  shares 
of  the  capital  stock  of  Joseph  T.  Ryer- 
son  &  Son,  a  corporation.  It  is  averred 
that  the  cash  value  of  these  shares,  on 
March  1,  1913,  was  $561,798,  and  that 
they  were  sold  for  $1,280,996.64,  on 
February  2,  1917.  The  Commissioner 
of  Internal  Revenue  treated  the  differ- 
ence between  the  value  of  the  stock  on 
March  1,  1913,  and  the  amount  for 
which  it  was  sold  on  February  2,  1917, 
as  income  for  the  year  1917,  and  upon 
that  amount  assessed  the  tax  which  was 
paid.  No  question  is  made  as  to  the 
amount  of  the  tax  if  the  collection  of  it 
was  lawful. 

The  ground  of  the  protest,  and  the 
argument  for  the  plaintiff  in  error  here, 
is  that  the  sum  charged  as  ^^neome"  rep- 
resented appreciation  in  the  value  of 
the  capital  assets  of  the  estate  which 
was  not  ^'income"  within  the  meaning  of 
the  16th  Amendment,  and  therefore 
could  not,  constitutionally,  be  taxed 
without  apportionment,  as  required  by  § 
2,  clause  3,  and  by  §  9,  clause  4,  of  arti- 
cle 1  of  the  Constitution  of  the  United 
States.     « 

It  is  first  argued  that  the  increase  in 
value  of  the  stock  could  not  be  lawfully 
taxed  under  the  act  of  Congress  because 
it  was  not  income  to  the  widow,  for  she 
did  not  receive  it  in  1917,  and  never  can 
receive  it;  that  it  was  not  income  in 
that  year  to  the  children,  for  they  did 
not  then,  and  may  never,  receive  it; 
and  that  it  was  not  income  to  the  trus- 
tee, not  only  because  the  will  creating 
the  trust  required  that  ''stock  dividends 
and  accretions  of  selling  value  shall  be 
considered  principal,  and  not  income/' 
but  also  because,  in  the  ''common  un- 
derstanding/' the  term  "income"  does 
not  comprehend  such  a  gain  or  profi( 
as  we  have  here,  which,  it  is  contended, 
is  really  an  accretion  to  capital,  and 
therefore  not  constitutionally  taxable 
under  Eisner  v.  Macomber,  252  U.  S. 
189,  64  L.  ed.  621,  9  A.L.R.  1570,  40 
Sup.  Ct.  Rep.  189. 

[516]  The  provision  of  the  will  may 
be  disregarded.  It  was  not  within  the 
power  of  the  testator  to  render  the  fund 
nontaxable. 

Assuming  for  the  present  that  thera 
was  constitutional  power  to  tax  such  a 
gain  or  profit  as  is  here  involved,  are 
the  terms  of  the  statute  comprehensive 
enough  to  include  itf 

Section  2  (a)  of  the  Act  of  Septem- 
ber 8,  1916  (39  Stat.  !*i  L.  757,  chap. 
463»  Comp.  Stat.  §  6336b,  Fed.  Stat. 
Anno.  Supp.  1918,  p.  312,  40  SUt  at  L. 

TS4 


300,  307,  §  212,  chap.  63,  Comp.  Stat 
§  6336im,  Fed.  Stat.  Anno.  Supp. 
1918,  p.  349),  applicable  to  the  case,  de- 
fines the  income  of  "a  taxable  person" 
as  including  "gains,  profits,  and  income 
derived  from  .  .  .  sales,  or  dealings 
in  property,  whether  real  or  personal, 
growing  out  of  the  ownership  or  use  of 
or  interest  in  real  or  personal  property 
.  .  .  or  gains  or  profits  and  income 
derived  from  any  source  whatever." 

Plainly  the  gain  we  are  considering 
was  derived  from  the  sale  of  personal 
property,  and  very  certainly  the  com- 
prehensive last  clause,  "gains  or  profits 
and  income  derived  from  any  source 
whatever,"  must  also  include  it,  if  the 
trustee  was  a  "taxable  person"  within 
the  meaning  of  the  act  when  the  assess- 
ment was  made. 

That  the  trustee  was  such  a  "taxable 
person"  is  clear  from  §  1204  (1)  (c)  of 
the  Act  of  October  3,  1917  (40  Stat,  at 
L.  331,  chap.  63,  Comp.  Stat.  §  6336h, 
Fed.  Stat.  Anno.  Supp.  1918,  p.  320), 
which  requires  that  "trustees,  executors 
.  .  .  and  all  persons,  corporations,  or 
associations,  acting  in  any  fiduciary  ca- 
pacity, shall  make  and  render  a  return 
of  the  income  of  the  person,  trust,  or 
estate  for  whom  or  which  they  act,  and 
be  subject  to  all  the  provisions  of  this 
title  which  apply  to  individuals." 

And  §  2  (b)  of  the  Act  of  September 
8,  1916,  supra,  specifically  declares  that 
the  "income  received  by  estates  of  de- 
ceased persons  during  the  period  of 
administration  or  settlement  of  the 
estate,  ...  or  any  kind  of  property 
held  in  trust,  including  such  income 
accumulated  in  trust  for  the  benefit  of 
unborn  or  unascertained  persons,  or 
persons  with  contingent  interests,  and 
income  held  for  [517]  future  distribu- 
tion under  the  terms  of  the  will  or  trust 
shall  be  likewise  taxed,  the  tax  in  eaeli 
instance,  except  when  the  income  is  re- 
turned for  the  purpose  of  the  tax  by 
the  beneficiary,  to  be  assessed  to  the 
executor,  administrator,  or  trustee,  as 
the  case  may  be." 

Further,  §  2  (c)  clearly  shows  that  it 
was  the  purpose  of  Congress  to  tax 
gains  derived  from  such  a  sale  as  we  have 
here,  in  the  manner  in  which  this  fund 
was  assessed,  by  providing  that,  ^for 
the  purpose  of  ascertaining  the  gain  de- 
rived from  the  sale  or  other  disposition 
of  property,  real,  personal,  or  mixed, 
acquired  before  March  1,  1913,  the  fair 
market  price  or  value  of  such  property 
as  of  March  1,  1913,  shall  be  the  liasis 
for  determining  the  amount  of  taek 
gain  derived." 

IM  17.  S. 
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Thus,  it  is  the  plainly  expressed  pur- 
pose of  the  act  of  Congress  to  treat  such 
a  trustee  as  we  have  here  as  a  '^taxable 
person/'  and,  for.  the  purposes  of  the 
act,  to  deal  with  the  income  received 
for  others  precisely  as  if  the  bene- 
ficiaries had  received  it  in  person. 

There  remains  the  Question,  strenu- 
ously argued,  whether  this  gain  in  four 
years  of  over  $700,000  on  an  investment 
of  about  $500,000  is  "income"  within 
the  meaning  of  the  16th  Amendment  to 
the  Constitution  of  the  United  States. 

The  question  is  one  of  definition,  and 
the  answer  to  it  may  be  found  in  recent 
decisions  of  this  court. 

The  Corporation  Excise  Tax  Act  of 
August  5,  1909  (36  Stat,  at  L.  11,  112, 
chap.  6),  was  not  an  income  tax  law, 
but  a  definition  of  the  word  "income'' 
was  so  necessary  in  its  administration 
that  in  an  early  case  it  was  formulated 
as  "a  gain  derived  from  capital,  from 
labor,  or  from  both  combined."  Strat- 
ton's  Independence  v.  Howbert,  231 
U.  S.  399,  415,  58  L.  ed.  285,  292,  34 
Sup.  Ct.  Rep.  136. 

This  definition,  frequently  approved 
by  this  court,  received  an  addition,  in  its 
latest  income  tax  decision,  which  [518] 
is  especially  significant  in  its  application 
to  such  a  case  as  we  have  here,  so  that 
it  now  reads :  "  'Income  may  be  defined 
as  the  gain  derived  from  capital,  from 
labor,  or  from  both  combined,'  provided 
it  he  understood  to  include  profit  gained 
through  sale  or  conversion  of  capital 
assets"  Eisner  v.  Macomber,  252  U.  S. 
189,  207,  64  L.  ed.  521,  528,  9  A.L.R. 
1570,  40  Sup.  Ct.  Rep.  189. 

The  use  made  of  this  definition  of  "in.- 
come"  in  the  decision  of  cases  arising 
under  the  Corporation  Excise  Tax  Act 
of  August  5,  1909,  and  under  the  In- 
come Tax  Acts,  is,  we  think,  decisive  of 
the  case  before  us.  Thus,  in  two  cases 
arising  under  the  Corporation  Excis9 
Tax  Act : 

In  Hays  v.  Gauley  Mountain  Coal  Co. 
247  U.  S.  189,  62  L.  ed.  1061,  3d  Sup.  Ct. 
Rep.  470,  a  coal  company,  without  cor- 
porate authority  to  trade  in  stocks,  pur- 
chased shares  in  another  coal  mining 
company  in  1902,  which  it  sold  in  1911, 
realizing  a  profit  of  $210,000.  Over  the 
same  objection  made  in  this  case,  that 
the  fund  was  merely  converted  capital, 
this  court  held  that  so  much  of  the  prof- 
it upon  the  sale  of  the  stock  as  accrued 
subsequent  to  the  effective  date  of  the 
act  was  properly  treated  as  income  re- 
ceived during  1911,  in  assessing  the  tiuc 
for  that  year. 

In  United  States  v.  Cleyeland,  C.  C. 
6ft  Ii.  ed. 


&  St.  L.  B.  Co.  247  U.  S.  195,  62  L.  ed. 
1064,  38  Sup.  Ct.  Rep.  472,  a  raUroad 
company  purchased  shares  of  stock  in 
another  railroad  company  in  1900, 
which  it  sold  in  1909,  realizing  a  profit 
of  $814,000.  Here,  again,  over  the  same 
objection,  this  court  held  that  the  part 
of  the  profit  which  accrued  subsequent 
to  the  effective  date  of  the  act  was  prop- 
erly treated  as  income  received  during 
the  year  1909,  for  the  purposes  of  the 
act. 

Thus,  from  the  price  realized  from 
the  sale  of  stock  by  two  investors,  as 
distinguished  from  dealers,  and  from  a 
single  transaction,  as  distinguished  from 
a  course  of  business,  the  value  of  the 
stock  on  the  effective  date  of  the  tax 
act  was  deducted,  and  the  resulting  gain 
was  treated  by  this  court  as  "income" 
by  which  the  tax  was  measured. 

It  is  obvious  that  these  decisions  in 
principle  rule  the  [510]  case  at  bar  if 
the  word  "income"  has  the  same  meaning 
in  the  Income  Tax  Act  of  October  3, 1913 
[38  Stat,  at  L.  166,  chap.  16,  4  Fed. 
Stat.  Anno.  2d  ed.  p.  236],  that  it  had 
in  the  Corporation  Excise  Tax  Act  of 
1909,  and  that  it  has  the  same  scope  of 
meaning  was  in  effect  decided  in  South- 
ern P.  Co.  V.  Lowe,  247  U.  S.  330,  335, 
62  L.  ed.  1142,  1147,  38  Sup.  Ct.  Rep. 
540,  where  it  was  assumed,  for  the  pur- 
poses of  decision,  that  there  was  no 
difference  in  its  meaning  as  used  in  the 
Act  of  1909  and  in  the  Income  Tax  Act 
of  1913.  There  can  be  no  doubt  that 
the  word  must  be  given  the  same  mean- 
ing and  content  in  the  Income  Tax  Acts 
of  1916  and  1917  that  it  had  in  the  Act 
of  1913.  When  to  this  we  add  that  in 
Eisner  v.  Macomber,  supra,  a  case  aris- 
ing under  the  same  Income  Tax  Act  of 
1916  which  is  here  involved,  the  defini- 
tion of  "income"  which  wa^  applied  was 
adopted  from  Stratton's  Independence  v. 
Howbert,  supra,  arising  under  the  Corpo- 
ration Excise  Tax  Act  of  1909,  with  the 
addition  that  it  should  include  "profit 
gained  through  sale  or  conversion  of 
capital  assets,"  there  would  seem  to  be 
no  room  to  doubt  that  the  word  must 
be  given  the  same  meaning  in  all  of  the 
Income  Tax  Acts  of  Congress  that  was 
given  to  it  in  the  Corporation  Excise 
Tax  Act,  and  that  what  that  meaning  is 
has  now  become  definitely  settled  by 
decisions  of  this  court. 

In  determining  the  definition  of  the 

word    "income"    thus    arrived    at,    this 

court  has  consistently  refused  to  enter 

into   the  refinements  of  lexicographers 

or  economists,  and  has  approved^  in  the 

definitions  quoted,  what  it  is  believed  to 
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be  the  eommonly  undentood  meaning  of 
the  term  which  must  have  been  in  the 
minds  of  the  people  when  they  adopted 
the  16th  Amendment  to  the  Constitu- 
tion. Doyle  V.  Mitchell  Bros.  Co.  247 
U.  S.  179,  186,  62  L.  ed.  1054,  1059,  38 
Sup.  Ct  Rep.  467;  Eisner  v.  Macomber, 
252  U.  S.  189,  206,  207,  64  L.  ed.  521, 
528,  529,  9  A.L.R.  1570,  40  Sup.  Ct.  Rep. 
189.  Notwithstanding  the  full  argu- 
ment heard  in  this  case  and  in  the  series 
of  cases  now  under  consideration,  we 
continue  entirely  satisfied  with  that 
definition,  and,  since  the  fund  here 
taxed  was  the  amount  realised  from  the 
sale  of  the  stock  in  1917,  less  the  capital 
investment  [520]  as  determined  by  the 
trustee  as  of  March  1,  1913,  it  is  palpa- 
ble that  it  was  a  ''gain  or  profit''  ''pro- 
duced by,"  or  "derived  from,"  that  in- 
vestment, and  that  it  "proceeded,"  and 
was  "severed"  or  rendered  severable, 
from  it,  by  the  sale  for  cash,  and  there- 
by became  that  "realized  gain"  which 
has  been  repeatedly  declared  to  be  tax- 
able income  within  the  meaning  of  the 
constitutional  Amendment  and  the  acts 
of  Congress.  Doyle  v.  Mitchell  Bros.  Co. 
and  Eisner  v.  Macomber,  supra. 

It  is  elaborately  argued  in  this  case, 
in  No.  609,  Eldorado  Coal  &  Min.  Co.  v. 
Mager  [255  U.  S.  522,  post,  757,  41  Sup. 
Ct.  Rep.  390],  submitted  with  it,  and  in 
other  cases,  since  argfued,  that  the  word 
"income,"  as  used  in  the  16th  Amendment 
and  in  the  Income  Tax  Act  we  are  con- 
sidering, does  not  include  the  gain  from 
capital  realized  by  a  single  isolated  sale 
of  property,  but  that. only  the  profits 
realized  from  sales  by  one  engaged  in 
buying  and  selling  as  a  business — a  mer- 
ohant,  a  real  estate  agent,  or  broker — 
constitute  income  which  may  be  taxed. 

It  is  sufficient  to  say  of  this  conten- 
tion, that  no*  such  distinction  was  recog- 
nized in  the  Civil  War  Income  Tax  Act 
of  March  2,  1867  (14  Stat,  at  L.  471, 
478,  chap.  169),  or  in  the  Act  of  August 
27,  1894  (28  Stat,  at  L.  509,  553,  chap. 
349),  declared  unconstitutional  on  an 
unrelated  ground;  that  it  was  not  recog- 
nized in  determining  income  under  the 
Excise  Tax  Act  of  1909,  as  the  cases 
eited  supra  show;  that  it  is  not  to  be 
found,  in  terms,  in  any  of  the  income 
tax  provisions  of  the  Internal  Revenue 
Acts  of  1913,  1916,  1917,  or  1919  [Feb- 
ruary  24, 1919,  40  Stat,  at  L.  1057,  chap. 
18,  Comp.  Stat.  §  6371ia];  that  the 
definition  of  the  word  "income,"  as  used 
in  the  16th  Amendment,  which  has  been 
developed  by  this  court,  does  not  recog- 
nize ai\y  such  distinction;  that  in  de- 
partmental   practice,    for    now    seven 


years,  such  a  rule  has  not  been  applied; 
and  that  there  is  no  essential  difference 
in  the  nature  of  the  transaction,  or  in 
the  relation  of  the  profit  to  the  capital 
involved,  whether  the  sale  or  conversion 
be  a  single,  isolated  transaction  or  one 
of.  many.  [521]  The  interesting  and  in- 
genious argument,  which  is  earnestly 
pressed  upon  us,  that  this  distinction  is 
so  fundamental  and  obvious  that  it  must 
be  assumed  to  be  a  part  of  the  "general 
understanding"  of  the  meaning  of  the 
word  "income,"  fails  to  convince  us  that 
a  construction  should  be  adopted  which 
would,  in  a  large  measure,  defeat  the 
purpose  of  the  Amendment. 

The  opinions  of  the  courts  in  dealing 
with  the  rights  of  life  tenants  and  re- 
maindermen in  gains  derived  from  in- 
vested capital,  especially  in  dividends 
paid  by  corporations,  are  of  little  value 
in  determining  such  a  question  as  we 
have  here,  influenced,  as  such  decisions 
are,  by  the  terms  of  the  instruments 
creating  the  trusts  involved,  and  by  the 
various  rules  adopted  in  the  various  ju- 
risdictions for  attaining  results  thought 
to  be  equitable.  Here  the  trustee,  act- 
ing within  its  powers,  sold  the  stock,  as 
it  might  have  sold  a  building,  and  real- 
ized a  profit  of  $700,000,  which  at  once 
became  assets  in  its  possession,  free  for 
any  disposition  within  the  scope  of  the 
trust,  but,  for  the  purposes  of  taxation, 
to  be  treated  as  if  the  trustee  were  the 
sole  owner 

Gray  v.  Darlington,  15  Wall.  63,  21 
L.  ed.  45,  much  relied  upon  in  argument, 
was  sufficiently  distinguished  frcm  cases 
such  as  we  have  here  in  Hays  v.  Gauley 
Mountain  Coal  Co.  247  U.  S.  189,  191, 
62  L.  ed.  1061,  1062,  38  Sup.  Ct.  Rep. 
470.  The  differences  in  the  statutes  in- 
volved render  inapplicable  the  expres- 
sions in  the  opinion  in  that  case  (not 
Decessary  to  the  decision  of  it)  as  to 
£stinctions  between  income  and  in- 
crease of  capital. 

In  Lvnch  v.  Turrish,-  247  U.  S.  221, 
62  L.  ed.  1087,  38  Sup.  Ct.  Rep.  537,  also 
much  relied  upon,  it  is  expressly  stated 
that,  "according  to  the  fact  admitted, 
there  was  no  increase  after  that  date 
(March  1,  1913),  and  therefore  no  in- 
crease subject  to  the  law."  For  this 
reason  the  questions  here  discussed  and 
decided  were  not  there  presented. 

The  British  income-tax  decisions  are 
interpretations  of  statutes  so  wholly 
different  in  their  wording  from  the  [582] 
acts  of  Congress  which  we  are  considering 
that  they  are  quite  without  value  in 
arriving  at  the  constraction  of  the  laws 
here  involved. 
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ket  value  on  March  1,  1913,  if  acquired  be-  Outcalt  v.  Appelby,  36  N.  J.  Eq.  73;  De- 
fore  that  date.  venney  v.  Devenney,  74  Ohio  St  96,  77 

Internal  revenue  -  Income  tax  -  ac-  i^ V^ /^^k  ^^^ioJi'*^! A^^^i^^^H,  ^V,^^^ 

cretions  of  selling  values.  23  Ky.  L.  Kep.  1897,  66  b.  W.  413;  Cole- 

2.  The  gain  derived  from  a  single,  man  v.  Grimes,  33  Ky.  L.  Rep.  455,  110 
isolated  sale  of  personal  property  which  has  S.  W.  349 ;  First  Nat.  Bank  v.  Mulhol- 
appreciated  in  value  during  a  series  of  years  land,  123  Miss.  13, 13  A.L.R.  1000,  85  So. 
is  income  witliin  the  meaning  of  the  16th  m-    Tax  Comr.  v.  Putnam    (Trefry  v. 

tz''iz!i' :^«~^'j'ti:^n^T'^^^\i.  i^^^^j^  ^  527,  i.r.a.i917f, 

b.  in  Digest  Sup.  Ct.  1908.]  806,  116  N.  E.  904. 

The  winding-up  sale  by  the  Eldorado 

[No.  609.]  Company  was  a  conversion  of  the  capital 

A         •  ,              ,o    inn^      T^    -J  J  iir     ,  ©f  its  stockholders,  and  did  not  involve  a 

Argued  January  12,  1921.     Deeded  March  realization  of  income  to  the  corporation. 

*          '  even  if  income  can  ever  arise  from  the 

IN  ERROR  to  the   District   Court  of  conversion  of  a  capital  investment  which 

the  United  States  for  the  Northern  ^^f  increased  m  value 

District  of  Illinois   to   review   a  judg-  .^^^    .^I^^'^^lx^l^^^  ^'  ??^p^^' 

ment  which  sustained  a  demurrer  to  a  1%^^'^^^:  r    '  -^2?  iV^/^R*    -      ^*^' 

declaration  in  assumpsit  to  recover  back  ?^^5  Collector  v.  Hubbard  (Bramard  v. 

Federal  income  taxes.    Affirmed.  g".^^*^<^)  J2   Wall   1,  20   L.   ed    272; 

The  facts  are  stated  in  the  opinion.  BaU^XJ;  New  ^-k^C.  &  H^^^^^^^^ 

Mr.  Herbert  Pope  argued  the  cause,  ^49;  Tehran  (Johore)  Rubber  Syndicate 

and,  with  Messrs.  Rush  C.  Butler,  James  I' J^™?f  ^    t   J  S.  C.  906,  5  Tax  Cas. 

J.  Forstall,  and  Frank  E.  Harkness,  filed  ^^^JT  ^^^1'  }"'  R-  816 

a  brief  for  plaintiff  in  error:  .    This  court  has  already  held  that  the 

The  proceeds  of  the  sale  by  the  El-  ^<^9?e  tax  provisions  of  neither  the  Act 
dorado  Company  were  wholly  capital-  ?^^f£«^  2,  1867,  nor  the  Act  of  October 
1 , 3, 1913,  imposed  any  tax  on  a  realized  m- 

Kote. — As  to  income  tax  on  sales  of  crease  in  the  value  of  capital  assets,  and 

property — see  note  to  State  ex  rel.  Bundy  the  Revenue  Acts  of  1916  and  1917  must 

V.  Nygaard,  L.R.A.1917Ey  566.  receive  the  same  interpretation. 
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Ghray  ▼.  Darlingrton,  15  Wall.  63,  21  L. 
ed.  46;  Lynch  v.  Turriah,  247  U.  S.  221, 
62  L.  ed.  1087,  38  Sup.  Ct.  Rep.  537 ; 
Maryland  Casualty  Co.  v.  United  States, 
251  U.  S.  342,  64  L.  ed.  297,  40  Slip.  Ct. 
Rep.  155;  The  Abbottsford,  98  U.  S. 
440,  444,  25  L.  ed.  168, 169 ;  McDonald  t. 
Hovey,  110  U.  S.  619,  628,  28  L.  ed.  269, 
271,  4  Sup.  Ct  Rep.  142;  Sessions  ▼. 
Romadka;  145  U.  S.  29,  42,  36  L.  ed.  609, 
614,  12  Sup.  Ct.  Rep.  799;  White-Smith 
Music  Pub.  Co.  V.  Apollo  Co.  209  U.  S.  1, 
14,  52  L.  ed.  655,  660,  28  Sup.  Ct.  Rep. 
319, 14  Ann.  Cas.  828. 

Even  if  there  could  be  any  doubt  that 
neither  the  income  tax  provisions  of  the 
Revenue  Acts  of  1916  and  1917,  nor  the 
ezoess-profits-tax  provisions  of  the  Reve- 
nue Act  of  1917,  impose  a  tax  on  any 
portion  of  the  proceeds  of  the  Eldorado 
sale,  that  doubt  would  have  to  be  re- 
solved in  favor  of  the  Eldorado  Com- 
pany. 

Qould  V.  QoulcL  245  U.  S.  151,  62  L. 
ed.  211,  38  Sup.  Ct.  Rep.  53;  Crocker  v. 
Malley,  249  U.  S.  223,  233,  63  L.  ed.  573, 
2  A.L.R.  1601,  39  Sup.  Ct.  Rep.  270. 

Any  other  interpretation  would  neces- 
sitate the  conclusion  that  certain  portions 
of  these  provisions  of  the  Revenue  Act 
of  1916  were  unconstitutional,  or  at  least 
would  raise  grave  doubts  in  that  regard, 
and,  therefore,  cannot  be  accepted. 

United  States  v.  Jin  Fuey  Moy,  241 
U.  S.  394,  401,  60  L.  ed.  1061,  1065,  36 
Sup.  Ct.  Rep.  658,  Ann.  Cas.  1917D,  854; 
United  States  ez  rel.  Atty.  Gen.  v.  Dela- 
ware' &  H.  Co.  213  U.  S.  366,  408,  53  L. 
ed.  835,  849,  29  Sup.  Ct.  Rep.  527. 

Solicitor  General  Frierson  argued  the 
cause  and  filed  a  brief  for  defendant  in 
error. 

For  contentions  of  counsel,  see  his 
brief  as  reported  in  Merchants'  Loan 
&  T.  Co.  V.  Smietanka,  ante,  751. 

Mr.  Justice  Clarke  delivered  the  opin« 
ion  of  the  court: 

This  case  comes  into  this  court  on  a 
writ  of  error  to  review  a  judgment  of 
the  district  court  of  the  United  States 
for  the  northern  district  of  Illinois,  sus- 
taining a  demurrer  to  a  declaration  in 
assumpsit  to  recover  an  assessment  of 
income  and  excess  profits  taxes  for  the 
year  1917,  under  warrant  of  the  Income 
Tax  Act  of  Congress,  approved  Septem- 
ber 8,  1916  (39  Stat,  at  L^  chap.  463,  p. 
756),  as  amended  by  the  Act  approved 
October  3, 1917  (40  Stat,  at  L.  chap.  63, 
p.  300,  Comp.  Stat.  §  6336aa,  Stat.  Anno. 
Dupp.  1918,  p.  336).  Payment  was  made 
under  protest,  and  the  claim  to  recover 
is  based  upon  the  same  contention  dealt 
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with  in  No.  608,  this  day  decided  [256  U. 
S.  509,  ante,  751,  41  Sup.  Ct.  Rep.  386], 
that  the  fund  taxed  was  not  ''income" 
within  the  scope  of  the  16th  Amendment 
to  the  Constitution  of  the  United  States, 
and  that  the  effect  given  by  the  lower 
court  to  the  act  renders  it  unconsti- 
tutional and  void. 

The  Eldorado  •  Coal  &  Mining  Com- 
pany is  an  Indiana  [526]  corporation, 
which  operated  a  bituminous  coal  mine 
and  mining  plant,  which  it  sold  in  May, 
1917,  for  cash.  The  company  retained  ita 
accounts  receivable,  and,  prior  to  Sep- 
tember 30,  1917,  it  distributed  among  its 
stockholders,  proportionately  to  their 
ownership  of  stocks,  the  cash  received 
from  the  sale  and  the  accounts  receiv- 
able in  kind.  The  corporation,  however, 
was  not  dissolved  nor  its  charter  sur- 
rendered, because  there  were  unsettled 
liabilities  against  it  for  Federal  income 
ta\es  and  excess  profit  taxes.  Otherwise 
its  affairs  were  wound  up. 

It  is  averred  in  the  declaration  that, 
taking  the  fair  market  value  as  of 
March  1,  1913,  of  the  capital  assets  of 
the  compa,|Qy  invested  and  employed  in 
its  business,  and  adding  thereto  the  cost 
of  additions  and  betterments,  and  sub- 
tracting depreciation  and  depletion  to  the 
date  of  sale,  it  appears  that  there  was 
an  appreciation  in  value  of  the  property 
after  March  1,  1913,  of  $5,986.02,  and  it 
was  on  this  profit,  realized  by  the  sale, 
that  the  assessment  of  $3,073.16  was 
made,  which  the  company  paid  and  in 
this  suit  seeks  to  recover. 

It  is  obvious  from  this  statement  of 
the  case  that  it  presents  in  so  nearly  the 
same  form  precisely  the  same  questions 
as  were  considered  in  No.  S08,  Mer- 
chants' Loan  &  T.  Co.  v.  Smietanka,  this 
day  decided,  that  further  discussion  of 
them  is  unnecessary ;  and,  on  the  author- 
ity of  that  case,  the  judgment  of  the 

District  Court  is  affirmed. 

« 

Mr.  Justice  Holmes  and  Mr.  Justice 
Brandeis,  because  of  prior  decisions  of 
the  court,  concur  only  in  the  judgment. 


[527]    DAVID   M.    GOODRICH,    Plff.   in 

Err., 

V. 

WILLIAM  H.  EDWARDS,  United  SUtes 
Collector  of  Internal  Revenue  for  the 
Second  District  of  the  State  of  New  York. 

(See  S.  C.  Reporter's  ed.  627-636.) 

Error  to  district  court  »  Federal  ques- 
tion —  constitutionality  of  income 
tax. 

1.  The    Federal    Supreme    Court    bnt 
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juriadietioD  of  a  writ  of  error  to  a  district 
court  to  review  a  judffment  which  sustained 
a  demurrer  to  a  declaration  in  assumpsit 
to  recover  back  Federal  income  taxes,  where 
the  claim  to  recover  is  based  upon  tiie  con- 
tention that  the  fund  taxed  was  not  income 
within  the  scope  of  U.  8.  Const.,  16th 
Amend.,  and  that  the  effect  given  by  the 
lower  court  to  the  Federal  legislation  under 
which  such  taxes  were  imposed  renders  it 
unconstitutional  and  void. 
(For  other  cases,  see  Appeal  and  Error,  938- 
080,  in  Digest  Sup.  Ct.  1008.] 

Internal  revenue  »  income  tax  ~  ac- 
cretions of  selling  values. 

2.  The  gain  derived  from  a  single, 
isolated  sale  of  personal  property  which 
has  appreciated  in  value  during  a  series  of 
years  is  income  within  the  meaning  of  the 
16th  Amendment  to  the  Federal  Constitu- 
tion. 

[For   other  cases,   see   Intrrnal    Revenue,   III. 
b,  in  Digest  Sup.  Ct  1908.] 

Internal  revenue  —  income  tax  »-  ac- 
cretions of  selling  values. 

3.  Taxable  income  under  the  Federal 
Income  Tax  Act  of  September  8,  1916,  as 
amended  by  the  Act  of  October  3,  1017,  in- 
cludes the  gain  derived  from  the  sale  of 
personal  property  which  has  appreciated  in 
value  during  a  series  of  years  over  its 
market  value  on  March  1,  1913,  if  acquired 
before  that  date. 

[For   other  cases,    see   Internal   Revenue,   III. 
b.  in  Digest  Sup.  Ct.  1008.] 

Internal  revenue  —  income  tax  ~  ac- 
<»«tions  of  selling  values. 

4.  Only  where,  and  to  the  extent  that, 
a  gain  over  the  original  investment  is 
realized  upon  a  sale  of  property  acquired 
before  March  1,  1013,  and  worth  less  on 
that  date  than  when  ac(}uired,  can  there 
be  any  taxable  income  arising  out  of  such 
sale,  assessable  under  the  Income  Tax  Act 
of  September  8,  1916,  as  amended  by  the 
Act  of  October  3,  1017,  since  this  legislation 
plainly  imposes  the  income  tax  on  the  pro- 
ceeds of  sales  of  personal  property  to  the 
extent  only  that  gains  are  derived  there- 
from by  the  vendor. 

[For   other   cases,    see    Internal    Revenue,    III. 
b»  in  Digest  Sup.  Ct.  1908.] 

[No.  663.] 

Argued  March  10  and  11,  1921.     Decided 
March  28,  1921. 

Kote. — On  direct  review  in  Federal 
Supreme  Court  of  judgments  of  district 
or  circuit  courts — see  notes  to  Gwin  ▼. 
United  States,  46  L.  ed.  U.  S.  741;  B. 
Altman  ft  Co.  v.  United  States,  56  L.  ed. 
U.  S.  894;  and  Berkman  y.  United  States, 
63  L.  ed.  U.  S.  877. 

As  to  constitutionality  of  income  tax — 
■ee  notes  to  Alderman  v.  Wells,  27  L.R.A. 
(N.S.)  864,  and  State  ex  reL  Bolens  v. 
Frear,  L.R.A.1915B,  569. 

As  to  income  tax  on  sales  of  property 
— see  note  to  State  ex  rel.  Bundy  v.  Ny- 
gaard,  L.R.A.1917E,  566. 
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Pr  ERROR  to  the  District  Court  of 
the  United  States  for  the  Southern 
District  of  New  York  to  review  a  decree 
which  sustained  a  demurrer  to  the  com- 
plaint in  a  suit  to  recover  back  Federal 
income  taxes.  Reversed  as  to  one 
assessment  and  affirmed  as  to  the  other, 
and  cause  remanded  for  further  pro- 
ceedings. 
The  facts  are  stated  in  the  opinion. 

Mr.  William  D.  Outhrio  argued  Uie 
cause,  and,  with  Messrs.  Langdon  P.  Mar- 
vin, Henry  M.  Ward,  Herbert  Pope,  and 
Rush  C.  Butler,  filed  a  brief  for  plaintifP 
in  error: 

The  growth  or  increment  in  value  of 
real  or  personal  property  held  for  in- 
vestment, when  realized  by  sale,  is  not 
''income"  within  the  meaning  of  the  16th 
Amendment. 

Evans  v.  Gore,  253  U.  S.  245,  261-263, 
64  L.  ed.  887,  895-897,  11  A.L.R.  519, 
40  Sup.  Ct.  Rep.  550;  Eisner  v.  Macom- 
ber,  252  U.  S.  189,  206,  64  L.  ed.  521, 
528,  9  A.L.R.  1570,  40  Sup.  Ct.  Rep.  189; 
Gray  v.  Darlington,  15  Wall.  63,  21  L. 
ed.  45;  Bennet  v.  Baker,  15  Wall.  67, 
note;  Chicago,  B.  &  Q.  R.  Co.  v.  Page, 
1  Biss.  461,  466,  Fed.  Cas.  No.  2,668; 
Lynch  v.  Turrish,  247  U.  S.  221,  62  L.  ed. 
1087,  38  Sup.  Ct.  Rep.  537;  Mercer  v. 
Buchanan,  132  Fed.  508,  70  C,  C.  A.  680, 
137  Fed.  1019 ;  Pollock  v.  Farmeis'  Loan 
&  T.  Co.  158  U.  S.  601,  637,  39  L.  ed.  1108, 
1125, 15  Sup.  Ct.  Rep.  912;  Graham's  Es- 
tate,  198  Pa.  216,  47  Atl.  1108;  Ned's 
Estate,  207  Pa.  446,  56  Atl.  950 ;  Re  Ger- 
ry, 103  N.  Y.  450,  9  N.  E.  235 ;  Thayer  ▼. 
Burr,  201  N.  Y.  157,  94  N.  E.  604;  Board- 
man  V.  Mansfield,  79  Conn.  634, 12  L.R.A. 
(N.S.)  793,  118  Am.  St.  Rep.  178,  66 
Atl.  169;  Carpenter  v.  Perkins,  83  Conn. 
20,  74  Atl.  1062;  Outcalt  v.  Appleby,  36 
N.  J.  Eq.  78;  Parker  v.  Johnson,  37  N.  J. 
Eq.  368;  Guthrie  v.  Akers,  157  Ky.  649, 
163  S.  W.  1117;  Slocum  v.  Ames,  19  R. 
I.  401,  36  Atl.  1127 ;  Smith  v.  Hooper,  95 
Md.  16,  51  Atl.  844;  Re  Armita^  [1893] 
3  Ch.  346,  63  L.  J.  Ch.  N.  S.  110,  7  R. 
290,  69  L.  T.  N.  S.  619;  28  Am.  ft  Eng. 
Ency.  Law,  2d  ed.  917;  39  Cvc.  444;  40 
Cyc.  1788;  Assets  Co.  v.  Forbes  (1897) 
Court  of  Exchequer,  3  Tax  Cas.  542,  548, 
24  Rettie,  578,  586;  Scoble  v.  Secretary 
of  State  [1903]  A.  C.  299,  72  L.  J.  K.  B. 
N.  S.  617,  51  Week.  Rep.  675,  89  L.  T. 
N.  S.  1,  19  Times  L.  R.  550,  affirming 
[1903]  1  K.  B.  494,  72  L.  J.  K.  B.  N.  S. 
215,  67  J.  P.  106,  51  Week.  Rep.  580,  88 
L.  T.  N.  S.  144,  19  Times  L.  R.  244; 
Califomian  Copper  Syndicate  v.  Harris 
(1904  Exch.  Scot.)  5  Tax  Cas.  159;  Com- 

missionahi  of  Tazn.  t.  Mooney   [1907] 
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A.  C.  350,  76  L.  J.  P.  C.  N.  S.  64,  97  L. 
T.  N.  S.  189,  23  Times  L.  R.  670;  Stevens 
V.  Hudson's  Bay  Co.  5  Tax  Cas.  424,  25 
Timea  L.  R.  709,  101  L.  T.  N.  S.  96; 
Tebrau  (Johore)  Rubber  Syndicate  v. 
Farmer  [1910]  S.  C.  906,  47  Scot.  L.  R. 
816,  5  Tax  Cas.  658;  Commissioner  o£ 
Taxes  y.  Melbourne  Trust  [1914]  A.  C. 
1010,  30  Timea  L.  R.  685;  Pontifex, 
Canadian  Income  Tax,  p.  23;  Breadner, 
Business  Profits  War  Tax  Act  &  Income 
Tax  Act,  p.  18 ;  Bedwell,  Australasian 
Jadicial  Diot.  1920,  p.  76;  Mooney  v. 
Commissioner  of  Tasn.  (1!I05]  3  Co.  L. 
R.  (Anstr.)  221,  affirmed  in  [1907]  A.  C. 
342,  76  L.  J.  P.  C.  N.  S.  64,  97  L.  T. 
N.  S.  189,  23  Times  L.  R.  670;  Webb  v. 
Australian  Depa'iit  &  Alort?.  Bank,  11 
Co.  L.  R.  (Aiigtr.)  227;  Bohemiana  Club 
V.  Acting  Federal  Comr.  of  Taxn.  24  C. 
L.  R.  (Auatr.)  334;  McLachlan  v.  Com- 
missioner  of  Taxes  (1912)  South 
Australian  L.  Rep.  138;  Shields  (Public 
OfHcer  for  Bank  of  Adelaide)  v.  Com- 
missioner of  Taxes  (1912)  Soutii  Aus- 
tralian K  Rep.  175;  Bajmes,  Income  Tax 
Practise  in  South  Africa,  1919,  pp.  137- 
140 ;  Commissioner  of  Taxes  v.  Booyesen's 
Estate,  South  African  L.  Rep.  [1918] 
App.  Div.  576;  Smith  v.  Westinghouse 
Brake  Co.  2  Tax  Cas.  357;  Inland  Reve- 
nue T.  Western  S.  S.  Co.  44  Scot.  L.  R. 
715;  Royal  Ins.  Co.  v.  Watson,  3  Tax 
Cas.  500 ;  Stott  v.  Hoddinott.  7  Tax  Cas. 
85;  Watney  v.  Musgrave,  1  Tax  Cas.  272; 
Doyle  V.  Mitchell  Bros.  Co.  247  U.  S.  187, 
62  L.  ed.  lOQO,  38  Sup.  Ct.  Rep.  467; 
Gibbons  V.  Mahoa,  136  U.  S.  549,  34  L. 
ed.  525,  10  Sup.  Ct.  Rep.  1057;  Brewster 
V.  WaUh,  268  Fed.  207. 

The  Income  Tax  Act  of  1916  does  not 
levy  a  tax  upon  the  growth  or  increment 
in  value  of  capital  aaseta  when  realized 
by  sole. 

Oonld  V.  Gould,  245  U.  8.  151,  153, 
L.  ed.  211,  213,  38  Sup.  Ct.  Bep.  " 
Eidman  v.  Martinez,  184  U.  S.  578, 
46  L.  ed.  697,  701,  22  Sup.  Ct.  Rep.  515 
Black,  Income  Taxes,  4th  ed.  g  30,  p.  3i'- 
Knowlton  v.  Moore,  178  U.  S.  41,  77, 
L.  ed.  969,  984,  20  Sup.  Ct.  Rep.  747. 

As  the  sale  or  conversion  of  the  stock 
of  the  Goodrich  Company  represented  an 
actual  loss,  no  port  of  the  proceeds  was 
taxable  as  income  of  the  taxpayer. 

Gould  v.  Gould,  245  U.  S.  151,  153,  62 
L.  ed.  211,  213,  38  Sup.  Ct.  Rep.  53; 
United  States  v.  Stever,  222  U.  S.  167, 
174,  56  L.  ed.  145,  148,  32  Sup.  Ct.  Rep. 
61;  Doyle  v.  Mitchell  Bros.  Co.  247  U.  8. 
185,  62  L.  ed.  1059,  38  Snp.  Ct.  R^p. 
467;  Eisner  v.  Macoraber,  252  U.  S.  207, 
64  L.  ed.  538,  9  A.L.R.  1570,  40  Snp.  Ct. 
Rep.  189;  United  Statei  v.  Kirby,  7  Wall. 
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482,  486,  19  L.  ed.  278,  280;  Stratton's 
Independence  v.  Howbert,  231  U.  8.  399, 
414,  58  L.  ed.  285,  291,  34  Sup.  Ct.  Rep. 
136;  Hawaii  t.  Mankichi,  190  U.  S.  197, 
212,  47  L.  ed.  1016,  1020,  23  Sup.  Ct. 
Rep.  787,  12  Am.  Crim.  Rep.  465; 
Church  of  the  Holy  Trinity  v.  United 
States,  143  U.  S.  457,  459,  36  L.  ed.  226, 
228,  12  Sup.  Ct.  Rep.  511;  Pickett  v. 
United  States,  216  U.  S.  456,  461,  54  L. 
ed.  566,  569,  30  Sup.  Ct.  Rep.  265; 
Knowlton  v.  Moore,  178  U.  S.  41,  77,  44 
L.  ed.  969,  984,  20  Sup.  Ct.  Rep.  747; 
United  States  v.  Palmer,  3  Wheat.  610, 
631,  4  L.  ed.  471,  477. 


Prior  to  the  adoption  of  the  16th 
Amendment,  the  word  "income,"  as  un- 
derstood by  the  legislative,  the  executive, 
and  the  judicial  branches  of  the  govern- 
ment, included  gains  or  profits  derived 
from  the  sale  of  capital  assets. 

Stratton's  Independence  v.  Howboi, 
231  U.  S.  399,  58  L.  ed.  265,  34  Sap.  Ct 
Rep.  136;  Doyle  v.  Mitchell  Broa.  Co. 
247  U.  S.  179,  62  L.  ed.  1054,  38  Snp.  Ct. 
Rep.  467;  Hays  v.  Gauley  Mountain  Coal 
Co.  247  U.  S.  189,  62  L.  ed.  1061,  38  Snp. 
Ct.  Rep.  470;  Eisner  v.  Macomber,  262 
U.  S.  189,  64  L.  ed.  521,  9  A.L.R.  1570, 
40  Sup.  Ct.  Rep.  189. 

The  cases  under  the  Act  of  1913,  deal- 
ing with  the  distribution  of  corporate 
assets  among  stockholders,  are  in  no  way 
in  conflict  with  the  government's  oonten- 
tion  in  this  case. 

Lynch  v.  Hornby,  247  U.  S.  339,  62 
L.  ed.  1149,  38  Sup.  Ct.  Rep.  543;  South- 
ern P.  Co.  V.  Lowe,  247  U.  S.  330,  62 
L.  ed.  1142,  38  Sup,  Ct.  Rep.  540 ;  Pea- 
body  V.  Eisner,  247  U.  S.  347,  62  L.  ed. 
1152,  38  Sup.  Ct  Rep.  546. 

Gains  derived  from  the  sale  of  capital 
assets  constitute  income  when  received. 

Stratton's  Independence  v.  Howbert, 
231  U.  S.  399,  58  L.  ed.  285,  34  Sup.  Ct 
Rep.  136;  Doyle  v.  Mitchell  Bros.  Co.  347 
U.  S.  179,  62  L.  ed.  1054,  38  Sup.  Ct. 
Rep.  467;  Hays  v.  Gauley  Mountain  Coal 
Co.  247  U.  S.  189.  62  L.  ed.  1061,  38  Sup. 
Ct.  Rep.  470;  Eisner  v.  Macomber,  252 
U.  S.  189.  64  L.  ed.  521,  9  A.L.B.  1570, 
40  Slip.  Ct.  Rep.  189;  Lynch  v.  Horobv, 
247  U.  S.  339,  62  L.  ed.  1149,  38  Sup.  Ct 
Rep.  543;  Southern  P.  Co.  v.  Lowe,  247 
U.  S.  330,  62  L.  ed.  1142,  38  8np.  Ct. 
Rep.  540;  Peabody  v.  Eisner,  247  U.  S. 
347,  62  L.  ed.  1152,  38  Sup.  Ct.  Rep.  546. 

MeSBia.  T.  P.  Gore  and  Hoke  Smith  . 
filed  a  brief  at  apiiri  curue : 

Congreas  and  th»  aiaim  did  not  intend 
IBS  U.  8, 
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to  subject  inerease  in  value  of  capital  to 
a  tax  as  income. 

Eisner  ▼.  Maoomber,  252  U.  S.  189,  64 
L.  ed.  621,  9  AX.R.  1570,  40  Sup.  Ct. 
Rep.  189. 

The  16th  Amendment  was  framed  and 
adopted,  relying  on  Gray  ▼.  Darlington, 
15  Wall.  63,  21  L.  ed.  45. 

The  16th  Amendment  does  not  enlarge 
the  meaning  of  the  words  as  used  in  the 
Act  of  1867. 

Lynch  v.  Turrish,  247  U.  S.  221,  62  L. 
ed.  1087,  38  Sup.  Ct.  Rep.  537. 

Prior  to  the  adoption  of  the  16th 
Amendment,  the  English  courts  had  defi- 
nitely decided  that  the  profits  derived 
from  the  sale  of  capital  investments  at 
an  advance  over  cost  were  still  capital^ 
and  did  not  produce  income. 

Calif omian  Copper  Syndicate  v.  Har- 
ris (1904;  Ezch.  Scot.)  5  Tax  Cas.  159; 
Commissioners  of  Taxn.  v.  Mooney 
ri907]  A.  C.  342,  76  L.  J.  P.  C.  N.  S. 
64,  97  L.  T.  N.  S.  189,  23  Times  L.  R. 
670;  Stevens  v.  Hudson's  Bav  Co.  (1909, 
C.  A.)  5  Tax  Cas.  424,  436,  437,  25 
Times  L.  R.  709,  101  L.  T.  N.  S;  96; 
Tebrau  (Johore)  Rubber  Syndicate  v. 
Farmer  [1910]  S.  C.  906,  5  Tax  Cas. 
658,  664,  665. 

The  same  rule  of  construction  has  been 
adopted  in  Canada,  Australia,  and  South 
Africa. 

Pontifex,  Canadian  Income  Tax,  23; 
Bedell,  Australasian  Judicial  Diet.  76; 
Barnes,  Income  Tax  Practice  in  South 
Africa,  137-140;  Assets  Co.  v.  Forbes, 
3  Tax  Cas.  542,  548 ;  Scoble  v.  Secretary 
of  State  [1903]  A.  C.  299,  72  L.  J.  K.  B. 
N.  S.  617,  51  Week.  Rep.  675,  89  L.  T. 
N.  S.  1,  19  Times  L.  R.  550,  affirming 
[1903]  1  K.  B.  494,  72  L.  J.  K.  B.  N.  S. 
215,  67  J.  P.  106,  51  Week.  Rep.  580,  88 
L.  T.  N.  S.  144,  19  Times  L.  R.  244; 
Commissioners  of  Taxes  v.  Melbourne 
Trust  [1914]  A.  C.  1010,  30  Times  L.  R. 
685;  Webb  v.  Australian  Deposit  Bank, 
11  C.  L.  R.  (Austr.)  227;  McLachlan  v. 
Commissioner  of  Taxes,  South  Australian 
Law  Rep.  138;  Bohemian  Club  v.  Acting 
Commissioner,  24  C.  L.  R.  334;  Sheils  v. 
Commissioner  of  Taxes,  South  Australian 
li.  Rep.  175;  Commissioner  of  Taxes  v. 
Booyesen's  Estate,  South  African  L.  Rep. 
(1918)  App.  Div.  576;  Northern  Assur. 
Co.  V.  Russell,  2  Tax  Cas.  577;  Scottish 
Invest.  Co,  v.  Forbes,  3  Tax  Cas.  231. 
.  The  decisions  by  the  state  court  show 
tliat  increase  in  value  of  investments  is 
not  changed  from  capital  to  income  by 
sale. 

39  Cyc.  444;  Ex  parte  Humbird,  114 

Md.  627,  80  Atl.  209 ;  Parker  v.  Johnson, 

37  N.  J.  £q.  366;  Graham's  Estate,  198 
•5  li.  ed. 


Pa.  216,  47  Atl.  1108;  Re  (Jerry,  103 
N.  Y.  445,  9  N.  E.  235;  Devenney  v. 
Devenney,  74  Ohio  St.  96,  77  N.  E.  688; 
Whittingham  v.  Scofield,  23  Ky.  L.  Rep. 
2444,  67  S.  W.  846;  Smith  v.  Hooper, 
95  Md.  16,  51  Atl.  844;  Lauman  v. 
Foster,  157  Iowa,  275,  50  L.RJ^.(N.S.) 
531,  135  S.  W.  14;  Slocum  v.  Ames,  19 
R.  I.  401,  36  Atl.  1127;  Carpenter  v. 
Perkins,  83  Conn.  11,  74  Atl.  1062; 
Guthrie  v.  Akers,  157  Ky.  649,  163  S.  W. 
1117;  Jordan  v.  Jordan,  111  Me.  124,  88 
Atl.  390 ;  First  Nat.  Bank  v.  Mulholland, 
123  Miss.  13, 13  A.L.R.  1000,  85  So.  111. 

Mr.  Justice  Olarke  delivered  the  opin- 
ion of  the  court: 

The  plaintiff  in  error  sued  the  defend- 
ant, a  collector  of  internal  revenue,  to 
recover  income  taxes  assessed  in  1920 
for  the  year  1016,  and  paid  under  pro- 
test to  avoid  penalties.  A  demurrer  to 
the  complaint  was  sustained,  and  the 
constitutional  validity  of  a  law  of  the 
United  States  is  so  involved  that  the 
case  is  properly  here  by  »vrit  of  error. 
Towne  v.  Eisner,  245  U.  S.  418,  62  L,  ed. 
372,  L.R.A.1918D,  254,  38  Sup.  Ct.  Rep. 
158. 

Two  transactions  are  involved. 

(1)  In  1912  the  plaintiff  in  error  pur- 
chased 1,000  shares  of  the  capital  stock 
of  a  mining  company,  for  which  he  paid 
$500.  It  is  averred  that  the  stock  waa 
worth  $695  on  March  1,  1913,  and  that 
it  was  sold  in  March,  1916,  for  $13,- 
931.22.  The  tax  which  the  plaintiff  in 
error  seeks  to  recover  was  assessed  on 
the  difference  between  the  [534]  value 
of  the  stock  on  March  1,  1913,  and  the 
amoimt  for  which  it  was  sold. 

(2)  The  plaintiff  in  error,  being  the 
owner  of  shares  of  the  capital  stock  of 
another  corporation,  in  1912  exchanged 
them  for  stock  in  a  reorganized  com- 
pany, of  the  then  value  of  $291,600.  It 
is  averred  and  admitted  that  on  March 
1,  1913,  the  value  of  this  stock  was 
$148,635.50,  and  that  it  was  sold  in  1910 
for  $269,346.25.  Although  it  is  thus 
apparent  that  the  stock  involved  was  of 
less  value  on  March  1,  1913,  than  when 
it  was  acquired,  and  that  it  was  ulti- 
mately sold  at  a  loss  to  the  owner,  nev- 
ertheless the  collector  assessed  the  tax 
on  the  difference  between  the  value  on 
March  1,  1913,  and  the  amount  for 
which  it  was  sold. 

The  plaintiff  in  error  seeks  to  recover 
the  whole  of  these  two  assessments. 

The  aame  contention  Is  made  with  re- 
spect to  each  of  these  payments  as  was 
made  in  No.  608,  Merchants'  Loan  &  T. 

Co.  V.  Smietanka,  this  day  decided  [255 
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U.  S.  509,  ante,  751,  41  Sup.  Ct.  Rep. 
386],  viz.,  that  the  amounts  realized  from 
the  sales  of  the  stocks  were,  in 
their  inherent  nature,  capital  as  dis- 
tinguished from  income,  bein^  an  in- 
crement in  value  of  the  securities  while 
owned  and  held  as  an  investment,  and 
therefore  not  taxable  under  the  Rev- 
enue Act  of  September  8,  1916  (39  Stat. 
at  L.  756,  chap.  463),  as  amended  Octo- 
ber 3,  1917  (40  Stat,  at  L.  300,  chap.  63, 
Comp.  Stat.  §  6336aa,  Fed.  Stat.  Anno. 
Supp.  1918^  p.  336),  or  under  any  con- 
stitutional law. 

With  respect  to  the  first  payment.  It 
is  plain  that  this  assessment  was  on  the 
profit  accruing  after  March  1,  1913t,  the 
effective  date  of  the  act,  realized  to  the 
owner  by  the  sale  after  deducting  his 
capital  investment.  The  question  in- 
volved is  ruled  by  No.  608,  supra,  and 
the  amount  was  properly  taxed. 

As  to  the  second  payment.  The  gov- 
ernment confesses  error  in  the  judgment 
with  respect  to  this  assessment.  The 
stock  was  sold  in  the  year  for  which  the 
tax  was  assessed  for  $22,253.75  less  than 
its  value  when  it  was  [535]  acquired, 
but  for  $120,710.75  more  than  its  value 
on  March  1,  1913,  and  the  tax  was  as- 
sessed on  the  latter  amount. 

The  act  under  which  the  assessment 
was  made  provides  that  the  net  income 
of  a  tatable  person  shall  include  ^^gains, 
profits,  and  income  derived  from  .  .  . 
sales,  or  dealings  in  property,  whether 
real  or  personal  ...  or  gains  or 
profits  and  income  derived  from  any 
source  whatever."  39  Stat,  at  L.  757, 
chap.  463,  Comp.  Stat.  §  6336b,  Fed. 
Stet.  Anno.  Supp.  1918,  p.  312;  40  Stat. 
at  L.  300,  307,  chap.  63,  Comp.  Stat.  § 
6336im,  Fed  Stat.  Anno.  Supp.  1918,  p. 
349. 

Section  2  (c)  of  this  same  act  pro- 
vides that  "for  the  purpose  of  ascer- 
taining the  gain  derived  from  the  sale  or 
other  disposition  of  property,  real,  per- 
sonal, or  mixed,  acquired  before  March 
1,  1913,  the  fair  market  price  or  value 
of  such  property  as  of  March  1,  1913, 
shall  be  the  basis  for  determining  the 
amount  of  such  gain  derived." 

And  the  definition  of  'income"  ap- 
proved by  this  court  is:  "A  gain  de- 
rived from  capital,  from  labor,  or  from 
both  combined,  provided  it  be  under- 
stood to  include  profits  gained  through 
sale  or  conversion  of  capital  assets." 
Eisner  v.  Macomber,  252  U.  S.  189,  207, 
64  L.  ed.  521,  528,  9  A.L.R.  1570,  40  Sup. 
Ct  Rep.  189. 

It  is  thus  very  plain  that  the  statute 

imposes  the  income  tax  on  the  proceeds 

of  the  Bale  of  personal  property  to  the 
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extent  only  that  gains  are  derived  there- 
from by  the  vendor;  and  we  therefore 
agree  with  the  Solicitor  General  that 
since  no  gain  was  realized  on  this  in- 
vestment by  the  plaintiff  in  error,  no  tax 
should  have  been  assessed  against  him. 

Section  2  (c)  is  applicable  only  where 
a  gain  over  the  original  capital  invest- 
ment has  been  realized  after  March  1, 
1913,  from  a  sale  or  other  disposition  of 
property. 

It  results  that  the  judgment  of  the 
District  Court  as  to  the  first  assessment, 
as  we  have  described  it,  is  affirmed;  that 
as  to  the  second  assessment  it  is  re- 
versed; and  the  case  [536]  is  remanded 
to  that  court  for  further  proceedings  in 
conformity  with  this  opinion. 

Reversed  in  part. 

Affirmed  in  part. 

Mr.  Justice  Holmes  and  Mr.  Justice 
Brandeis,  because  of  prior  decisions  of 
the  court,  concur  only  in  the  judgment. 


JAMES  J.  WALSH,  Collector  of  Internal 

Revenue,  Plff.  in  Err., 

v. 

FREDERICK  F.  BREWSTER. 

(See  S.  C.  Reporter's  ed.  636-539.) 

Error  to  district  court  —  Federal  qaee- 
tlon  —  constitutionality  of  income 
tax. 

1.  The  Federal  Supreme  Court  has  ju- 
risdiction of  a  writ  of  error  to  a  district 
court  to  review  a  judgment  in  favor  of  a 
taxpayer  in  a  suit  to  recover  back  Federal 
income  taxes  where  the  claim  to  recover  ij 
based  upon  the  contention  that  the  fund 
taxed  was  not  income  within  the  scope  of 
U.  S.  Const.,  16th  Amend.,  and  that  to  con 

Note. — On  direct  review  in  Federal 
Supreme  Court  of  judgments  of  district 
or  circuit  courts — see  notes  to  Ghwin  v. 
United  States,  46  L.  ed.  U.  S.  741;  B. 
Altman  &  Co.  v.  United  States,  56  L.  ed. 
U.  S.  894,  and  Berkman  v.  United  Stetes, 
63  L.  ed.  U.  S.  877. 

As  to  constitutionality  of  income  tax — 
see  notes  to  Alderman  v.  Wells,  27 
L.R.A.(N.S.)  864,  and  State  ex  rel. 
Bolens  v.  Frear,  L.R.A.1915B,  569. 

As  to  income  tax  on  sales  of  property 
—see  note  to  State  ex  rel.  Bundy  v.  Ny- 
gaard,  L.R.A.1917E,  566. 

On  stock  dividends  as  ineome — see 
notes  to  Holbrook  v.  Holbrook,  12  L.R.A. 
(N.S.)  768;  Newport  Trust  Co.  v.  Van 
Rensselaer,  35  L.R.A.(N.S.)  563;  Re 
Osborne,  60  L.R.A.(N.S.)  510;  Re 
Heaton,  L.R.A.1916D,  211;  Tre&y  v. 
Putnam,  L.R.A.1917F,  814;  Towne  ▼. 
Eisner,  L.R.A.1918D,  254;  and  Eisiier  ▼. 
Macomber,  9  A.L.R.  1594. 
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strue  the  Federal  income  tax  legislation  as 
imposing  such  taxes  would  render  it  un- 
constitutional and  void. 
[For  other  cases,  see  Appeal  and  Error.  938- 
080.  In  Digest  Bap.  Ct.  1008.] 

Internal  revenue  —  income  tax  —  ac- 
cretions of  selling  values. 

2.  Tlie  gain  derived  from  a  single,  iso- 
lated sale  of  personal  property  which  has 
appreciated  in  vslue  during  a  series  of 
years,  is  income  within  the  meaning  of  the 
16th  Amendment  to  the  Federal  Constitu- 
tion. 

[For  other  cases,  see  Internal  Revenue.  III. 
b.  la  Digest  Sup.  Ct.  1008.] 

Internal  revenue  —  Income  tax  —  ac- 
cretions of  selling  values. 

3.  Taxable  income  under  the  Federal 
Income  Tax  Act  of  September  8,  1016,  as 
amended  by  the  Act  of  October  3,  1917, 
includes  the  gain  derived  from  the- sale  of 
personal  property  which  has  appreciated 
in  value  durmg  a  series  of  years  over  its 
market  value  on  March  1,  1913,  if  acquired 

liefore  that  date. 

[For  other  cases,  see  Internal  Revenue,  III. 
b.  In  Digest  Sup.  Ct.  IOCS.] 

Internal  revenue  —^income  tax  —  ac- 
cretions of  selling  values. 

4.  Only  where,  and  to  the  extent  that, 
a  gain  over  the  original  investment  is 
realized  upon  a  sale  of  property  acquired 
before  March  1,  1913,  and  worth  less  on 
that  date  than  when  acquired,  can  there 
be  any  taxable  income  arising  out  of  such 
sale,  assessable  under  the  Income  Tax  Act 
of  September  8,  1916,  as  amended  bv  the 
Act  of  October  3,  1917,  since  this  legislation 
plainly  imposes  the  income  tax  on  the  pro- 
ceeds of  sales  of  personal  property  to  the 
extent  only  that  gains  are  derived  there- 
from by  the  vendor. 

[For  other  cases,  see  Internal  Revenue,  III. 
b.  in  Digest  Sup.  Ct.  190S.] 

Internal  revenue  —  Income  tax  —  ac- 
cretions of  selling  value  —  interest  on 
cost  price. 

5.  A  purchaser  of  bonds  through  an 
underwriting  agreement  under  which  he  did 
not  receive  any  interest  upon  the  -amount 
paid  prior  to  the  allotment  of  the  bonds  to 
nim,  some  years  later,  is  not  entitled  to 
have  interest  for  the  time  so  elapsed  added 
as  a  part  of  the  cost  to  him  of  such  bonds, 
when  computing  the  taxable  income  under 
the  Federal  income  tax  legislation,  arising 
out  of  the  sale  of  such  bonds  at  a  profit. 
[For    other    cases,    see    Internal    Revenue,    III. 

b,  in  Digest  Sup.  Ct.  1908.] 

Internal  revenue  —  income  tax  —  stock 
dividends. 

6.  Congress  was  given  no  power  by  the 
Income  Tax  Amendment  to  the  Federal  Con- 
stitution to  tax,  without  apportionment,  as 
income  of  a  stockholder  in  a  corporation,  a 
stock  dividend  made  lawfully  and  in  good 
faith  against  accumulated  profits  earned 
by  the .  corporation  since  the  adoption  of 
such  Amendment.  Such  dividends  are  not 
income. 

[For  other  cases,  see  Internal  Revenue,  I.  b; 
III.  b.  in  Digest  Sup.  Ct.  1903.] 
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Argued  March  10  and  11,  1021.     Decided 
March  28,  1921. 

I^f  ERROR  to  the  District  Court  of 
the  United  States  for  the  Distriet 
of  Connecticut  to  review  a  judgment  in 
favor  of  a  taxpayer  in  a  suit  to  reeover 
back  certain  Federal  income  taxes. 
Reversed  in  part  and  affirmed  in  part, 
and  cause  remanded  for  further  pro- 
ceedings. 

See  same  case  below,  268  Fed.  207. 

The  facts  are  stated  in  the  opinion. 

Solicitor  General  Frierson  argued  the 
cause  and  filed  a  brief  for  plaintiff  in  er- 
ror. 

For  his  contentions,  see  his  briefs  aa 
reported  in  Merchants'  Loan  &  T.  Co.  ▼• 
Smietanka  and  (Goodrich  y.  Edwarda, 
ante,  751,  758. 

Mr.  Henry  F.  Parmelee  argned  the 
cause  and  filed  a  brief  for  defendant  in 
error. 

Mr.  William  D.  Gnthrie  also  argned 
the  cause  folr  defendant  in  error. 

Mr.  H.  Edgar  Barnes  filed  a  brief  aa 
amicus  curis. 

Mr.  Justice  Olarke  delivered  the  opin- 
ion of  the  court: 

In  this  case  the  defendant  in  error 
sued  the  plaintiff  in  error,  a  collector  of 
internal  revenue,  to  recover  income 
taxes  for  the  year  1916,  assessed  in 
1918,  and  which  were  paid  under  protest 
to  avoid  penalties.  The  defendant 
answered,  the  case  was  tried  upon  an 
agreed  statement  of  facts,  and  judgment 
was  rendered  in  favor  of  the  taxpayer, 
the  defendant  in  error.  The  case  is 
properly  here  by  writ  of  error.  Towne 
V.  Eisner,  245  U.  S.  418,  62  L.  ed.  372, 
L.R.A.1918D,  254,  38  Sup.  Ct.  Rep.  158. 

The  defendant  in  error  was  not  a 
trader  or  dealer  in  stocks  or  bonds,  but 
occasionally  purchased  and  sold  one  or 
the  other  for  the  purpose  of  changing 
his  investments. 

Three  transactions  are  involved. 

The  first  relates  to  bonds  of  the  Inter- 
national Navigation  Company,  pur- 
chased in  1909,  for  $191,000,  and  sold  in 
1916  for  the  same  amount.  The  market 
value  of  these  bonds  on  March  1,  1913, 
was  $151,845,  and  the  tax  in  dispute  was 
assessed  on  the  difference  between  this 
amount  and  the  amount  for  which  they 
were  sold  in  1916;  viz.,  $39,156. 

The  trial  court  held  that  this  appar- 
ent gain  was  capital  assets,  and  not 
taxable  income  under  the  16th  Amend- 
ment to  the  Constitution  of  the  United 
States,  and  rendered  iudg;oDL«^  vdl  \.v«cis^ 


tMi7-539 


SUPREME  COURT  OF  THE  UNITED  STATES. 


Oct.  T^bm, 


of  the  defendant  in  error  for  the  amount 
of  the  tax  which  he  had  paid. 

The  ground  upon  which  this  part  of 
the  judgment  was  justified  below  is  held 
to  be  erroneous  in  No.  608,  Merchants' 
Loan  &  T.  Co.  v.  Smietanka,  this  day 
decided  [255  U.  S.  509,  ante,  751,  41  Sup. 
Ct.  Rep.  386],  but,  since  the  owner  of  the 
stock  did  not  realize  any  gain  on  his 
original  investment  by  the  sale  in  1916, 
the  judgment  was  right  in  this  respect, 
and  under  authority  of  the  opinion  and 
judgment  in  No.  663,  Goodrich  v.  Ed- 
wards, [538]  also  rendered  this  day  [255 
U.  S.  527,  ante,  758,  41  Sup.  Ct.  Rep. 
390],  this  part  of  the  judgment  is  af- 
firmed. 

The  second  transaction  involved  the 
purchase  in  1902  and  1903  of  bonds  of 
the  International  Mercantile  Marine 
Company  for  $231,300,  which  were  sold 
in  1916  for  $276,150.  This  purchase 
was  made  through  an  underwriting 
agreement  such  that  the  purchaser  did 
not  receive  any  interest  upon  the 
amount  paid  prior  to  the  -allotment  to 
him  of  the  bonds  in  1906,  and  he  claimed 
that  interest  upon  the  investment  for 
the  time  which  so  elapsed  should  be 
added  as  a  part  of  the  cost  to  him  of  the 
bonds.  But  this  claim  was  properly  re- 
jected by  the  trial  court  under  authority 
of  Hays  v.  Gauley  Mountain  Coal  Co. 
247  U.  S.  189,  62  L.  ed.  1061,  ?8  Sup.  Ct. 
Rep.  470. 

It  is  stipulated  that  the  market  value 
of  these  bonds  on  March  1,  1913,  was 
$164,480,  and  the  collector  assessed  the 
tax  upon  the  difference  between  the  sell- 
ing price  and  this  amouit;  but  since  the 
gain  to  the  taxpayer  was  only  the  differ-* 
ence  between  his  investment  of  $231,300 
and  the  amount  realized  by  the  sale, 
$276,160,  under  authority  of  No.  663, 
Goodrich  v.  Edwards,  this  day  decided, 
he  was  taxable  only  on  $44,850. 

The  district  court,  however,  held  that 
any  gain  realized  by  the  sale  was  a  mere 
conversion  of  capital  assets,  and  was 
not  income  which  could  lawfully  be 
taxed.  In  this  respect  the  court  fell  in- 
to error.  The  tax  was  prop>erly  assessed, 
but  only  upon  the  difference  between 
the  purchase  and  selling  price  of  the 
bonds,  as  stated. 

The  third  transaction  related  to  stock 
in  the  Standard  Oil  Company  of  Cali- 
fornia, received  through  the  same  stock 
dividend  involved  in  Eisner  ▼.  Macom- 
ber,  252  U.  S.  189,  64  L.  ed.  521,  9 
A.L.R.  1570,  40  Sup.  Ct.  Rep.  189.  The 
district  court,  upon  authority  of  that 
ease,  properly  held  that  the  assessment 
watie  and  colleeted  npon  this  dividend 
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should  be  refunded  to  the  defendant  in 
error. 

It  results  that  as  to  the  profit  realized 
upon  the  second  transaction,  as  indi- 
cated in  this  opinion,  the  judgment  of 
the  District  Court  is  reversed;  but  as  to 
the  other  transactions  [530]  it  is  af- 
firmed for  the  reasons  and  upon  the 
grounds  herein  stated. 

Judgment  reversed  in  part,  af&rmed  in 
part,  and  case  remanded. 

Mr.  Justice  Holmtes  and  Mr.  Justice 
Brandeis,  because  of  prior  decisions  of 
the  court,  concur  only  in  the  judgment. 


SOUTHERN  IOWA  ELECTRIC  COM- 

PANY,  Appt., 
v. 

CITY  OF  CHARITON,  Iowa,  et  aL     (No. 

180.) 


IOWA  ELECTRIC  COMPANY,  Appt., 

v. 

CITY  OF  FAIRFIELD,  Iowa,  et  aL     (No. 

189.) 


MUSCATINE      LIGHTING      (X>MPANY, 

Appt., 
v. 

CITY  OF  BiUSCATINE,  Iowa,  et  aL   (No. 

190.) 

(See  S.  C.  Reporter's  ed.  539-540.) 

Ck>nstitntlonal  law  —  due  procsess  of  law 
—  rate  regulation  —  confiscation. 

1.  Although  ^vernmental  agencies 
havinff  authority  to  deal  with  the  subject 
may  fix  and  enforce  reasonable  rates  to  be 
paid  public  utility  corporations  for  tlie 
services  rendercKl  by  them,  that  power  does 
not  include  tiie  right  to  fix  rates  which 
are  so  low  as  to  be  confiscatory  of  the 
property  of  such  corporation. 
[For  other  cases,  see  Constitutional  Law, 
608-628,  in  Digest  Sop.  Ct.  1908.) 

Note. — ^As  to  what  constitates  due 
process  of  law,  generally — see  notes  to 
People  v.  O'Brien,  2  L.R.A.  2^;  Kontz 
y.  Sumption,  2  hJRJL  655;  Re  Gannon, 
5  L.R.A.  359 ;  Uhnan  v.  Baltimore^  11 
L.R.A.  224;  Oilman  y.  Tueker,  13  L.kjL. 
304;  Pearson  y.  Tewdall,  24  L.  6d«  U.  8. 
436,  and  Wilson  y.  North  Carolina,  42 
L.  ed.  U.  S.  865. 

On  power  of  municipality,  apart  from 
contract,  to  regulate  the  rates  to  be 
charged  by  public  seryiee  corporations — 
see  notes  to  Bluefield  Waterworics  ft  Im- 
proy.  Co.  y.  Blaefidd,  83  LJEUL(NJ3.) 

Iftft  V.  8. 


IMO.  SOUTHERN  IOWA  ELECTRIC  CO.  ▼.  CHARITON. 

Ck>n8tltaUoiial  law  —  due  process  of  law  versed  and  remanded  for  further  pro- 

—  contracts  fixing  rates  —  oonflsca-  ceedings. 

^T'lf  ««Kii«  u^^i^  ««,^w.,.«fj««.   .«^       See  same  case  below,  266  Fed.  929. 
as.  II    puDlic   service   corporations   and        m.      i?     *  i.  ,.  :a  -     j.i. 

Eovemmental   agencies  dealing  with   them        ^^^  ^^^^^  ^^e  stated  in  the  opinion, 
ave  power  to  contract  as  to  rates,  and  ex-        tr      ti         a.  mu  % 
ert  that  power  by  fixing  by  contract  the       ^^'  Emmet  Tinley  argued  the  cause, 

rates  to  govern  durisg  a  particular  time,  and,  with  Messrs.  W.  E.  Mitchell,  J.  C. 

the  enforcement  of  such  rates  is  controlled  Pryor,   Jr.,  D.  L.  Ross,  and  Edwin  D. 

by  the  obligation  resulting  from  the  con-  Mitchell,  filed  a  brief  for  appellant  in 

tract,  and  the  question  as  to  whether  such  No   180' 

rotes  are  confiscatory  becomes  immaterial.        The  city  of  Chariton,  in  adopting  the 

[For    other    cases,     see    Constitutional    Law,  ^^^: ^ ..       x.      5.         l-   *^-     * 

608-428.  in  Digest  Sup.  ct.  1908.]  ordmance  grantmg  the  franchise  in  quee- 

ConsUtntional   law   —   dne   process   of  ^^^^f  including  therein  a  section  prescribe 

law  —  rate  regulation  —  confiscation  ing  the  maximum  rates  to  be  charged  for 

—  contract.  current    furnished    to    consumers,    exer- 

3.  Confiscatory  rates  for  services  to  cised  its  legative  power  to  regulate,  eon- 
be  performed  by  public  service  corpora-  trol,  and  fix  rates  under  the  provisions  of 
tions,  fixed  by  governmental  agencies,  can-  §    725   of  the   1913   Supplement   to   tiie 

cont^t "oKtion^*^^      ^^  *'''  ^         ^  ^^^®  ^^  ^^^^  ^^  expressed  the  wiU  of 

£For    other    ^sis,**'  see    ConsUtutional    Law,  ?^®  ^^^y  ^^^^  *^1\«  Conditions  then  exist- 

608-628,  in  Digest  ^up.  Ct.  1908.]  ing.     The  City  did  not  then  possess  the 

Pnblic   utilities  —  rates  —  mnnldpal  power  to  abrogate  the  power  of  govern- 

power  to  contract  —  confiscation.  ment  delegated  to  it  by  the  legislature 

4.  Municipal  corporations  in  Iowa  of  the  state,  to  regulate  the  rates  to  be 
have  no  power,  under  the  rate  regulation  charged  in  the  future  under  changed  eon- 
provisions  of  Iowa  Code,  1897,  §  725,  to  jif:^!^^ .  «« j  a;a  «^4.  *v^<.«««<.  ♦!.«  Jw.™,^-  *^ 
Contract  with  public  service  ^rporations  ^it^ons ;  and  did  not  possess  the  power  to 
as  to  rates  in  franchise  ordinances  so  as  to  ^^^^^  ^^[^  a  binding  contract  to  fix  maaa- 
permit  the  enforcement  of  such  rates  if  ^"°*  rates  to  be  charged  throughout  the 
they  are  so  low  as  to  be  confiscatory.  lif®  of  the  grant. 

Barnes  v.  District  of  Columbia,  91  U. 

[Nos.  180,  189,  and  190.]  S.  540,  23  L.  ed.  440. 

The  supreme  court  of  Iowa,  construing 

Argued  January  26  and  28,  1921.    Decided  §^^25  of  the  Code  by  an  unbroken  line 

April  11,  1921.  of  decisions,  holds  that  cities  have  not 

the  power  to  fix,  by  contract,  the  maxi- 

THREE  APPEALS  from  the  District  "^^  ^^^f  l^  f  %S^"^o™^fo^''  T: 

Court  of  the  Unitod  States  for  the  '®°*.'  ^^^  *^*^  *^®  power  granted  w  a 

Southern  District  of  Iowa  to  review  de-  ^^l^^^^f  J^^^^^^  hv  !^„Tr^^^ 

r^ouT£Te?4t%?^^^^^^  TnlpTnln^^l^r^^^^  v^  £rK 

of    public    service    corporations.      Re-  ^.^^  ^^^^^  ^  Light  Co.  131  Iowa,  14, 

759,  and  St.  Marys  V.  Hope  Natural  Gas  10  L.R.A.(N.S.)    859,  107  N.  W.  944; 

Co.  43  L.R.A.(N.S.)  994.  Detroit  v.  Detroit  Citizens'  Street  R.  Co. 

On  right  to  reduce  rates  of  public  serv-  1^  U-  S.  368,  46  L.  ed.  592,  22  Sup. 

ice   corporations   fixed   by   franchise   or  ^t.   Rep.   410;    Cleveland    v.    Cleveland 

charter— see  note  to  Benwood  v.  Public  \^i%  ^-  ^p.  194  U.   b.  517,  48  L.  ed. 

Service   Commission,   L.R.A.1915C,   261.  ^^^  24  Sup    Ct    Rep.  756;  Columbus 

n«  *»ft,^.  f^  ^u;lv.  ^,.UM^  .^.^^^  ^^^  R-  Power  &  Laght  Co.  v.  Columbus,  249 

On  returns  to  which  public  service  cor-  ^   g   3^9    ^3  ^  ^   gg^   ^  ^  ^.R.  1648, 

porations  are  entitled-see  note  to  Bel-  pjjR.igi'gD  239,  39  Sup.  Ct.  Rep.  349 

\'^L''' ^'^'''''^  *  ^-  ^-  ^-  ^'''     •    •  Tipton  V.  Tipton  Light  &  Heati^  Co. 

1915A,  5.  ^7g  J  224,  157  N.  W.  844;  Iowa  R. 

On  jurisdiction  of  public  utihties  com-  ^  ^igj^^  q^  ^  j^„eg  ^^t^  q^  182  Iowa, 
mission  over  rates  as  hmited  by  consti-  932^  154  n.  w.  780;  Williams  v.  Iowa 
tutional  or  statutory  power  of  municipal-  Falls  Electric  Co.  185  Iowa,  493,  170  N. 
ity  to  regulate  utilities— see  note  to  y^^  815;  Selkirk  v.  Sioux  City  Gas  &  E. 
Welsbach  Street  Lighting  Co.  v.  Public  Co.  —  Iowa,  — ,  176  N.  W.  301;  Wood- 
Utilities  Commission,  L.R.A.1918D,  315.  ward  v.  Iowa,  R.  &  Light  Co.  —  Iowa, 

On  right  of  public  service  corporation  — ,  178  N.  W.  549;  Ottumwa  R.  &  Li^^ 

to    judicial    relief    from    contract    rates  Co.  v.  Ottumwa,  —  Iowa,  — ,  173  N.  W. 

whidi  have  become  inadequate — see  notes  270, 178  N.  W.  905. 
to  Columbus  R.  P.  &  Light  Co.  v.  Colum-       The  holding  of  the  Supreme  Court  of 

bns,  6  A.L.R.  1659,  and  Lenawee  County  the  United  States  in  construing  statutes 

Gas  ft  E.  Co.  ▼.  Adrian,  10  A.L.B.  1335.  not  delegating  the  power  to  fix  rates  by 
•6  li.  ed.  '^^ 
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oontraet,  but  granting  the  power  to  fix, 
regulate,  and  control  rates,  is  in  accord 
with  the  declarations  of  the  Iowa  su- 
preme court. 

Home  Teleph.  &  Teleg.  Co.  v.  Los 
Angdes,  211  U.  S.  265,  53  L.  ed.  176, 
29  Sup.  Ct.  Rep.  50;  Milwaukee  Elec- 
tric R.  &  light  Co.  Y.  Railroad  Commis- 
sion, 238  U.  S.  174,  59  L.  ed.  1254, 
P.U.R.1915D,  591,  35  Sup.  Ct.  Rep.  820. 

Where  there  is  del^ated  to  a  city  the 
power  to  make  a  binding  contract  for  a 
rate  to  be  charged  consumers  throughout 
the  life  of  a  franchise,  the  consumer  be- 
eomes  beneficially  interested,  and  the  city 
could  not  raise  such  rate  without  the 
consumer's  consent. 

Walton  V.  Proutt,  117  Ark.  388, 
L.R.A.1915D,  917, 174  S.  W.  1152;  Pond 
V.  New  Rochelle  Water  Co.  183  N.  Y. 
330,  1  L.R.A.(N.S.)  958,  76  N.  E.  211, 
5  Aim.  Cas.  504. 

The  United  States  Supreme  Court  will, 
in  the  construction  of  a  state  statute 
granting  powers  to  a  municipality,  fol- 
low the  mterpretations  given  to  such 
statutes  by  the  highest  court  of  the  state. 

Old  Colony  Trust  Co.  v.  Omaha,  230 
U.  S.  100,  57  L.  ed.  1410,  33  Sup.  Ct. 
Rep.  967;  Claiborne  County  v.  Brooks, 
111  U.  S.  400,  28  L.  ed.  470,  4  Sup.  Ct. 
Rep.  489;  Milwaukee  Electric  R.  &  Light 
Co.  v.  Railroad  Commission,  238  U.  S. 
174,  69  L.  ed.  1254,  P.U.R.1915D,  591, 
35  Sup.  Ct.  Rep.  820;  Freeport  Water 
Co.  V.  Freeport,  180  U.  S.  587,  45  L. 
ed.  679,  24  Sup.  Ct.  Rep.  493 ;  Richmond 
V.  Smith,  15  WaU.  429,  21  L.  ed.  200; 
Burgess  v.  Seligman,  107  U.  S.  20,  27 
L.  ed.  359,  2  Sup.  Ct.  Rep.  10 ;  Independ- 
ent School  Dist.  V.  Le  Mars  City  Water 
ft  light  Co.  131  Iowa,  14,  10  L.R.A. 
(N.S.)  859,  107  N.  W.  944;  Tipton  v. 
Tipton  Light  &  Heating  Co.  176  Iowa, 
224,  167  N.  W.  844;  Iowa  R.  &  Light 
Co.  V.  Jones  Auto  Co.  182  Iowa,  982,  164 
N.  W.  780;  Williams  v.  Iowa  Falls  Elec- 
tric Co.  186  Iowa,  493, 170  N.  W.  815. 

Mr.  J.  W.  Kridelbangh  argued  the 
eanse,  and,  with  Mr.  H.  W.  Byers,  filed 
a  brief  for  appellees : 

The  submitting  of  the  proposition  with 
the  ordinance  containing  the  maximum 
rate  clause  attached,  and  the  accepting  of 
that  proposition  and  enactment  of  the 
ordinance  on  the  part  of  the  city,  and 
acceptance  thereof  on  the  part  of  the 
company,  constituted  a  contract  which 
the  city  was  authorized  to  make. 

Knoxville  Gas  Co.  v.  Knoxville,  253 
fed,  220;  Noblesville  v.  Noblesville  Gas 
Improv.  Co.  157  Ind.  162,  60  N.  E.  1032; 
Traverse  City  ▼.  Miohi^Em  R.  Commis- 
sion (Mieh.)  P.U.R.1918F,  752;  Trav- 
T00t 


erse  City  y.  Citizens'  Teleph.  Co.  195 
Mich.  373,  161  N.  W.  986;  Omaha  Water 
Co.  V.  Omaha,  12  L.R.A.(N.S.)  736,  77 
C.  C.  A.  267,  147  Fed.  1,  7  Ann.  Cas. 
614;  Woodbum  v.  Public  Service  Com- 
mission, 82  Or.  114,  L.R.A.1917C,  98,' 
P.U.R.1917B,  967,  161  Pac.  391,  Ann. 
Cas.  1917E,  996;  State  ex  rel.  Tacoma 
R.  &  Power  Co.  v.  Public  Service  Com- 
mission, 101  Wash.  601,  P.U.R.1P18E, 
277,  172  Pac.  890;  State  ex  rel.  Webster 
V.  Superior  Ct.  67  Wash.  37,  L.R.A. 
1915C,  287,  120  Pac.  861,  Ann.  Cas. 
1913D,  78;  Dawson  v.  Dawson  Teleph. 
Co.  137  Ga.  02,  72  S.  E.  508;  Cedar 
Rapids  Gaslight  Co.  v.  Cedar  Rapids, 
223  U.  S.  655,  56  L.  ed.  594,  32  Sup.  Ct. 
Rep.  389. 

Cities  can  be  delegated  both  the  right 
to.  regulate  and  contract. 

State  ex  rel.  Indianapolis  Traction  & 
Terminal  Co.  v.  Lewis,  187  Ind.  564, 
P.U.R.1918F,  113,  120  N.  E.  129;  Re 
Muncie  Electric  Li^ht  Co.  (Ind.)  P.U.R. 
1918B,  200;  Re  Gary  &  Interurban  R. 
Co.  (Ind.)  P.U.R.1918A,  95;  Manitowoc 
V.  Manitowoc  &  N.  Traction  Co.  145  Wis. 
13,  140  Am.  St.  Rep.  1056,  129  N.  W. 
925;  Salt  Lake  City  y.  Utah  Light  & 
Traction  Co.  52  Utah,  210,  P.U.R.1918F, 
337,  173  Pac.  558;  Quinby  v.  Public 
Service  Commission,  223  N.  Y.  244,  3 
L.R.A.  685,  P.U.R.1918D,  30,  119  N.  E. 
433 ;  Knoxville  Gas  Co.  v.  Knoxville,  253 
Fed.  223;  Los  Angeles  v.  Los  Angele? 
City  Water  Co.  177  U.  S.  558,  44  L.  ed. 
886,  20  Sup.  Ct.  Rep.  736;  Knoxville 
Water  Co.  v.  Knoxville,  189  U.  S.  436, 
47  L.  ed.  891,  23  Sup.  Ct.  Rep.  531. 

The  utilities  are  estopped  from  claim- 
ing that  there  is  no  contract. 

Beach  v.  Wakefield,  107  Iowa,  591,  76 
N.  W.  688,  78  N.  W.  197;  Fidelity  Ins. 
Co.  V.  German  Sav.  Bank,  127  Iowa,  591, 
103  N.  W.  958 ;  Muncie  Natural  Gas  Co. 
V.  Muncie,  160  Ind.  97,  60  L.R.A.  822, 
66  N.  E.  436 ;  State  Bd.  of  Agri.  v.  Citi- 
zens Street  R.  Co.  47  Ind.  407,  17  Am. 
Rep.  702;  Belfast  v.  Belfast  Water  Co. 
115  Me.  234,  L.R.A.1917B,  908,  P.U.R. 
1917A,  317,  98  Ati.  738. 

The  court  is  not  bound  to  follow  the 
construction  placed  on  the  statute  by  the 
Iowa  court. 

Iowa  R.  &  light  Co.  v.  Jones  Auto  Co. 
182  Iowa,  982,  16*  N.  W.  780;  Dee 
Moines  Street  R.  Co.  v.  Des  Moines 
Broad-Gauge  Street  R.  Co.  73  Iowa,  513, 
33  N.  W.  610,  35  N.  W.  602;  Borgess  v. 
SeUgman,  107  U.  S.  20,  27  L.  ed.  359, 
2  Sup.  Ct.  Rep.  10. 

Mr.  John  A.  Reed  argued  the  eanse, 
and,  with  Messrs.  Wilfism  Ghamberkin 
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and  Ralph  Maclean,  filed  a  brief  for  ap- 
pelant in  No.  189: 

The  power  of  municipalities  to  eon- 
tract  must  be  conferred  in  express  terms 
by  act  of  the  legislature,  or  must  be  in- 
dispensable to  the  exercise  of  a  power 
expressly  conferred  by  act  of  the  legis- 
lature. 

Heins  v.  Lincoln,  102  Iowa,  77,  71  N. 
W.  189;  Akron  v.  McElligott,  166  Iowa, 
297,  147  N.  W.  774,  Ann.  Cas.  1916E, 
692;  Ottumwa  R.  &  Light  Co.  v.  Ot- 
tumwa,  —  Iowa,  — ,  178  N.  W.  905; 
Mitchell  ▼.  Dakota  Cent.  Teleph.  Co.  246 
U.  S.  396,  62  L.  ed.  793,  38  Sup.  Ct. 
Rep.  362;  Knoxville  Gas  Co.  v.  Knox- 
ville>  P.U.R.1920B,  901,  —  C.  C.  A.  — , 
261  Fed.  283;  Knoxville  Water  Co.  v. 
Knoxville,  200  U.  S.  22, '50  L.  ed.  353, 
26  Sup.  Ct.  Rep.  224;  Blair  v.  Chicago, 
201  U.  8.  400,  50  L.  ed.  801,  26  Sup. 
Ct.  Rep.  427;  Home  Teleph.  &  Telef. 
Co.  V.  Los  Angeles,  211  U.  S.  266,  273, 
274,  53  L.  ed.  176,  182,  183,  29  Sup.  Ct. 
Rep.  50:  Pioneer  Teleph.  &  Te^eg.  Co.  v. 
Bute,  33  Okla.  724,  127  Pac.  1073;  Min- 
neapolis V.  Minneapolis  Street  R.  Co. 
215  U.  S.  417,  54  L  ed.  259,  30  Sup. 
Ct.  Rep.  118;  Detroit  v.  Detroit  Citi- 
zens' Street  R.  Co.  184  U.  S.  368,  46  L. 
ed.  592,  22  Sup.  Ct.  Rep.  410 ;  Cleveland 
V.  Cleveland  City  R.  Co.  194  U.  S.  517, 
48  L.  ed.  1102,  24  Sup.  Ct.  Rep.  756; 
Rogers  Park  Water  Co.  v.  Fergus,  180 
U.  S.  624,  45  L.  ed.  702,  21  Sup.  Ct. 
Rep.  490,  178  111.  578,  63  N.  E.  363; 
Omaha  Water  Co.  v.  Omaha,  12  L.R.A. 
(N.S.)  736,  77  C.  C.  A.  267,  147  Fed.  1, 
8  Ann.  Cas.  614;  Brummitt  y.  Ogden 
Waterworks  Co.  33  Utah,  303,  93  Pac. 
828;  Rosencrans  v.  United  States,  166 
U.  S.  263,  41  L.  ed.  710,  17  Sup.  Ct.  Rep. 
302;  United  States  y.  Jackson,  76  C.  C. 
A.  41,  143  Fed.  787.    . 

No  power  to  fix  or  to  contract  for  rates 
can  be  implied. 

Ijcwisville  Natural  Oas  Co.  v.  State,  135 
Ind.  49,  21  L.R.A.  734,  34  N.  E.  702; 
Becker  v.  Keokuk  Waterworks,  79  Iowa, 
422, 18  Am.  St.  Rep.  377,  44  N.  W.  694; 
Cedar  Rapids  Water  Co.  v.  Cedar  Rap- 
ids, 118  Iowa,  234,  91  N.  W.  1081;  Mills 
V.  Chicago,  127  Fed.  731;  Williams  v. 
Iowa  Falls  Electric  Co.  185  Iowa,  493, 
P.U.R.1919C,  501,  170  N.  W.  815. 

All  doubtful  expressions  of  the  grant 
are  to  be  resolved  against  thei,  power  to 
contract. 

Ottumwa  R.  &  Light  Co.  v.  Ottumwa, 

—  Iowa,  — ,  178  N.  W.  905;  KnoxviUe 
Gas  Co.  v.  Knoxville,  P.U.R.1920B,  901, 

—  C.  C.  A.  --,  261  Fed.  283. 

The  surrender  by  contract,  of  a  power 
of  government,  though  in  certain  weU- 
€6  li.  ed. 


defined  cases  it  may  be  made  by  legisl»* 
tive  authority,  is  a  very  grave  act,  and 
the  surrender  itself,  as  well  as  the  aa- 
thority  to  make  it,  must  be  closely  scru- 
tinized. No  other  body  than  the  supreme 
legislature  has  the  authority  to  make 
such  a  surrender,  unless  the  authority 
is  clearly  delegated  to  the  municipality 
by  the  supreme  legislature.  The  general 
powers  of  a  municipality  or  of  any  other 
political  subdivision  of  the  state  are  not 
sufficient.  Specific  authority  for  that 
purpose  is  required. 

Home  Teleph.  &  Teleg.  Co.  ▼.  Los 
Angeles,  211  U.  S.  265,  53  L  ed.  176,  29 
Sup.  Ct.  Rep.  50;  Williams  v.  Iowa  Falls 
Electric  Co.  188  Iowa,  493,  P.U.R.1919C, 
501,  170  N.  W.  816;  Rogers  Park  Water 
Co.  V.  Fergus,  178  111.  578,  53  N.  E.  363, 
180  U.  S.  624,  630,  46  L.  ed.  702,  706, 
21  Sup.  Ct.  Rep.  490;  Milwaukee  Elec- 
tric R.  &  Light  Co.  V.  Railroad  Commis- 
sion, 238  U.  S.  174,  59  L.  ed.  1254, 
P.U.R.1915D,  691,  36  Sup.  Ct  Rep.  820; 
Freeport  Water  Co.  v.  Freeport,  180  U. 
S.  587,  699,  611,  45  L.  ed.  679,  688,  693, 
24  Sup.  Ct.  Rep.  493;  Marquis  y.  Polk 
County  Teleph.  Co.  100  Neb.  140,  168 
N.  W.  927;  Brummitt  v.  Ogden  Water- 
works Co.  33  Utah,  302,  93  Pac.  834; 
Zanesville  v.  Zanesville  Gaslight  Co.  47 
Ohio  St.  1,  23  N.  E.  56,  69;  Portland 
R.  Light  &  P.  Co.  V.  Portland,  201  Fed. 
126;  Puget  Sound  Traction  Light  &  P. 
Co.  V.  Reynolds,  223  Fed.  376. 

Section  725  of  the  Code  confers,  ex- 
press powers  on  municipalities  over  gas 
rates,  and  thereby  eliminates  the  subject 
from  the  implied  powers  of  general  stat- 
utes. 

Rosencrans  y.  United  States,  165  U. 
S.  257,  41  L  ed.  708,  17  Sup.  Ct.  Rep. 
302;  United  States  v.  Jackson,  75  C.  C. 
A.  41,  143  Fed.  788;  Keokuk  v.  Scroggs, 
39  Iowa,  447;  McBride  v.  Des  Moines 
City  R.  Co.  134  Iowa,  406,  109  N.  W. 
618;  Jackson  v.  Chicago,  R.  I.  &  P.  R. 
Co.  102  C.  C.  A.  159,  178  Fed.  432; 
Jackson  v.  Cravens,  151  C.  C.  A.  193, 
238  Fed.  119;  Walla  Walla  v.  Walla 
Walla  Water  Co.  172  U.  S.  1,  43  L  ed. 
341,  19  Sup.  Ct.  Rep.  77. 

The  only  Iowa  statutes  relating  to  the 
conferring  of  power  upon  municipalities 
to  grant  gas  franchises  to  private  per- 
sons or  corporations,  and  the  regulating 
of  rates  for  gas  service  furnished  by  au- 
thority of  such  franchises,  are  §§  720  and 
721  of  the  1913  Supplement  to  the  Code, 
which  authorize  the  granting  of  such 
franchises,  and  require  that  they  be  ap- 
proved by  a  majority  vote  of  the  le^ 
voters,  and  §  725,  which  confers  power 
upon  city  councils  to  rugate  and  fix 
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gas  rates,  but  does  not  require  that  sach 
regulation  or  fixing  be  submitted  to  the 
legal  voters  for  approval.  The  legislar 
tive  history  of  these  sections  discloses 
intent  to  withdraw  and  deny  any  power 
to  contract. 

Woodward  v.  Iowa  R.  &  light  Co.  — 
Iowa,  — ,  178  N.  W.  549. 

The  fact  that  §  720  of  the  Supplement 
to  the  Code  has  specified  but  one  condi- 
tion of  the  grant,  a  limit  of  twenty-five 
years,  negatives  the  idea  that  any  other 
condition  may  be  attached  to  the  grant. 

People  ex  rel.  New  York  &  N.  S.  Trac- 
tion Co.  V.  Public  Service  Commission, 
175  App.  Div.  869,  P.U.R.1917B,  957, 
162  N.  Y.  Supp.  406. 

The  long-settled  construction  of  the 
Iowa  statutes  by  its  highest  judicature 
is  that  they  do  not  confer  any  power  or 
authority  upon  municipalities  to  enter 
into  lawful  and  binding  contracts  with 
public  utility  companies  fixing  gas,  wa- 
ter, heating,  or  electric  rates  to  be 
charged  to  private  consumers,  but,  to  the 
contrary,  prohibit  the  making  of  such 
contracts  by  the  municipalities. 

Woodward  v.  Iowa  R.  &  Light  Co.  — 
Iowa,  — ,  178  N.  W.  549;  Ottumwa  R. 
^  Light  Co.  V.  Ottumwa,  —  Iowa,  — ,  178 
N.  W.  905;  Selkirk  v.  Sioux  City  Gas 
^  E.  Co.  —  Iowa,  — ,  176  N.  W.  301; 
Iowa  R.  &  Light  Co.  v.  Jones,  182  Iowa, 
982,  164  N.  W.  780;  WilUams  v.  Iowa 
Palls  Electric  Co.  185  Iowa,  493,  P.U.R. 
1919C,  501,  170  N.  W.  815. 

The  previous  holdings  of  the  Iowa  su- 
preme court,  construing  the  Iowa  stat- 
utes relating  to  the  granting  of  franchises 
and  the  regulation  of  rates,  are  control- 
ling upon  the  Federal  courts  in  constru- 
ing such  statutes,  the  Federal  courts  not 
having  construed  such  statutes. 

Raymond  v.  Terrebonne,  28  Fed.  773; 
Richmond  v.  Smith,  15  WaU.  429,  21  L. 
ed.  200;  Jones  v.  Richmond,  18  Gratt. 
517,  98  Am.  Dec.  695;  Leffingwell  v. 
Warren,  2  Black,  599,  17  L.  ed.  261; 
Milwaukee  Electric  R.  &  Light  Co.  v. 
Railroad  Commission,  238  U.  S.  174,  59 
L.  ed.  1254,  P.U.R.1915D,  591,  35  Sup. 
Ct.  Rep.  820;  HaU  v.  DeCuir,  95  U.  S. 
485,  24  L.  ed.  547. 

The  settled  construction  of  the  Iowa 
statutes  relating  to  gas,  heating,  electric, 
and  water  franchises  and  rates  is  sus- 
tained by  the  decisions  of  the  Federal 
eourts. 

Knoxville  Gas  Co.  v.  Knoxville,  P.U.R. 
1920B,  501,  —  C.  C.  A.  — ,  261  Fed. 
283;  Home  Teleph.  ft  Teleg.  Co.  v.  Los 
Angeles,  211  U.  S.  265,  53  L.  ed.  176,  29 
Snp.  Ct.  Rep.  50;  San  Antonio  Pub. 
S«rv.  Co.  V.  San  Antonio,  257  Fad.  467; 
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Rogers  Park  Water  Co.  v.  Fergus,  180 
U.  S.  624,  45  L.  ed.  702,  21  Sup.  Ct. 
Rep.  490. 

The  powers  conferred  by  §  725  of  the 
Supplement  of  the  Code  upon  municipali- 
ties in  respect  to  rates  is  governmental  in 
character,  to  be  exercised  by  legislation, 
and  is  continuous,  so  that  a  city  council 
may  not  bind  itself  or  its  successor  coun- 
cils to  any  definite  rate  for  any  definite 
length  of  time. 

Illinois  Trust  &  Sav.  Bank  v.  Arlum- 
sas  City,  34  L.R.A.  518,  22  C.  C.  A.  171, 
40  U.  S.  App.  257,  76  Fed.  271 ;  Tipton 
V.  Tipton  Light  &  Heating  Co.  176  Iowa, 
230,  157  N.  W.  844;  5  Dill.  Mun.  Corp. 
5th  ed.  §  325;  Cedar  Rapids  Gaslight  Co. 
V.  Cedar  Rapids,  144  Iowa,  426,  48 
L.R.A.(N.S.)  1025,  138  Am.  St.  Rep. 
299,  120  N.  W.  966 ;  Rogers  Park  Water 
Co.  V.  Fergus,  180  U.  S.  624,  45  L.  ed. 
702,  21  Sup.  Ct.  Rep.  490;  Pioneer 
Teleph.  &  Teleg.  Co.  v.  State,  33  Okla, 
724,  127  Pac.  1073;  Home  Teleph.  ft 
Teleg.  Co.  v.  Los  Angeles,  211  U.  S.  265, 
53  L.  ed.'l76,  29  Sup.  Ct.  Rep.  50;  Wil- 
liams v.  Iowa  Falls  Electric  Co.  185 
Iowa,  493,  170  N.  W.  815,  P.U.R.1919C, 
501;  Selkirk  v.  Sioux  City  Gas  &  Elec- 
tric Co.  —  Iowa,  — ,  176  N.  W.  301; 
San  Antonio  Pub.  Serv.  Co.  v.  San  An- 
tonio, 257  Fed.  467;  Iowa  R.  &  Light 
Co.  v.  Jones,  182  Iowa,  982,  164  N.  W. 
780;  Knoxville  Gas  Co.  v.  Knoxville, 
P.U.R.1920B,  501,  —  C.  C.  A.  — ,  261 
Fed.  283;  Freeport  Water  Co.  v.  Free- 
port,  180  U.  S.  587,  45  L.  ed.  679,  21  Sup. 
Ct.  Rep.  493. 

The  power  to  regulate  rates,  conferred 
on  cities  by  §  725  of  the  Code,  is  a  con- 
tinuing one,  and  one  city  council  may 
not  tie  up  its  successors  by  anything  it 
may  do,  and  the  rates  specified  are  sub- 
ject to  subsequent  adjustment,  as  may  be 
deemed  expedient  by  the  city  council. 

Iowa  R.  &  Light  Co.  v.  Jones,  182 
Iowa,  982,  164  N.  W.  780. 

The  approval  by  electors  of  rates  in  a 
franchise  is  merely  an  approval  of  rates 
t^nporarily  settled,  with  the  understand- 
ing that  the  same  may  be  changed  up* 
wards  or  downwards. 

Ottumwa  R.  &  Light  Co.  v.  Ottumwa, 
—  Iowa,  — ,  178  N.  W.  905. 

As  to  corporations  named  in  §  725, 
there  can  be  no  contracting  that  rates 
fixed  for  service  shall  not  be  chang^. 

Ibid. 

The  fixing  of  maximum  rates  in  a 
franchise  ordinance  is  not  a  eontraet  that 
such  rates  may  not  be  ehanged  before  the 
time  stated  in  such  ordinance  has 
elapsed. 

Ibid. 
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Defendant's  allegation  in  its  amended 
and  substituted  answer  that  acceptance  of 
the  franchise  made  a  valid  and  binding 
contract  for  rates  therein  fixed  until  the 
expiration  of  the  three-year  period,  un- 
less sooner  changed  by  the  city  council, 
under  and  by  virtue  of  its  power  to  fix 
and  regulate  rates,  as  provided  by  stat- 
ute shows  the  alleged  contract  to  be  void 
for  want  of  mutuality. 

Iowa  R.  &  Light  Co.  v.  Jones,  182 
Iowa,  982,  164  N.  W.  780 ;  Usher  v.  Liv- 
ermore,  2  Iowa,  117;  13  C.  J.  331,  332; 
Williams  v.  Iowa  Falls  Electric  Co.  185 
Iowa,  493,  P.U.R.1919C,  501,  170  N.  W. 
815;  Dorsey  v.  Packwood,  12  How.  126, 
13  L.  ed.  921;  Rutland  Marble  Co.  v. 
Ripley,  10  Wall.  339,  19  L.  ed.  955,  3 
Mor.  Min.  Rep.  291;  Nicolls  v.  Wetmore, 
174  Iowa,  132,  156  N.  W.  319;  Great 
Northern  R.  Co.  v.  Sheyenne  Teleph.  Co. 
27  N.  D.  256,  145  N.  W.  1062;  Velie 
Motor  Car  Co.  v.  Kopmeier  Motor  Car 
Co.  114  C.  C.  A.  284,  194  Fed.  324;  Oak- 
land Motor  Car  Co.  v.  Indiana  Auto 
Co.  121  C.  C.  A.  319,  201  Fed.  499; 
Tweedie  Trading  Co.  v.  Parlin  &  0.  Co. 
122  C.  C.  A.  364,  204  Fed.  50;  EUis  ▼. 
Dodge  Bros.  237  Fed.  860. 

The  void  rate  clause  in  a  franchise 
does  not  bind  grantee  on  account  of 
grantee's  acceptance  of  the  franchise  as 
a  whole. 

State  ex  rel.  Larimer  v.  Chariton 
Teleph.  Co.  173  Iowa,  497,  155  N.  W. 
968;  Chamberlain  v.  Iowa  Teleph.  Co. 
119  Iowa,  619,  93  N.  W.  696;  Cedar 
Rapids  Water  Co.  v.  Cedar  Rapids,  118 
low^  255,  91  N.  W.  1081 ;  W.  W.  Car- 
giU  Co.  V.  Minnesota,  180  U.  S.  468,  45 
L.  ed.  626,  21  Sup.  Ct.  Rep.  423. 

Mr.  Ralph  H.  Mnnro  argued  the 
cause,  and,  with  Mr.  X.  C.  Nady,  filed  a 
brief  for  appellees: 

The  provision  of  Iowa  Code,  §  720,  au- 
thorized the  city  to  exact  any  conditions 
it  saw  fit,  not  unlawful  in  themselves  or 
eontrary  to  public  policy. 

Manitowoc  v.  Manitowoc  &  N.  Trac- 
tion Co.  145  Wis.  13,  140  Am.  St.  Rep. 
1056,  129  N.  W.  925;  Shreveport  Trac- 
tion Co.  V.  Shreveport,  122  La.  1,  129 
Am.  St.  Rep.  345,  47  So.  40;  Muscatine 
Lighting  Co.  v.  Muscatine,  256  Fed.  929 ; 
19  R.  C.  L.  p.  1153,  t  427 ;  Southern  P. 
Co.  V.  Portland,  227  U.  S.  559,  57  L.  ed. 
642,  33  Sup.  Ct.  Rep.  308 ;  Chicago  Gen- 
eral  R.  Co.  v.  Chicago,  176  lU.  253,  66 
L.R.A.  959,  68  Am.  St.  Rep.  188,  52  N. 
E.  880;  Indianapolis  v.  Consumer's  Gas 
Trust  Co.  140  Ind.  107,  27  L.R.A.  514, 
49  Am.  St.  Rep.  183,  39  N.  E.  433 ;  State 
ex  reL  Kansas  City  v.  Corrigan  ConsoL 
•6  li.  ed. 


Street  R.  Co.  85  Mo.  263,  55  Am.  Rep. 
361;  Muncie  Natural  Gas  Co.  v.  Muncie, 
160  Ind.  97,  60  L.R.A.  822,  66  N.  E. 
436;  Westfield  Gas  &  Mill  Co.  v.  Men- 
denhall,  142  Ind.  538,  41  N.  E.  1033; 
Logansport  &  W.  V.  Gas  Co.  v.  Peru,  89 
Fed.  185;  2  Dill.  Mun.  Corp.  4th  ed.  % 
705;  Freeport  Water  Co.  v.  Freeport, 
180  U.  S.  587,  45  L.  ed.  679,  21  Sup. 
Ct.  Rep.  493;  Cedar  Rapids  Water  Co. 
V.  Cedar  Rapids,  118  Iowa,  234,  91  N. 
W.  1081;  Missouri  P.  R.  Co.  v.  Kansas, 
216  U.  S.  262,  54  L.  ed.  472,  30  Sup.  Ct. 
Rep.  330. 

The  city,  by  means  of  such  conditions, 
may  impose  obligations  upon  the  utility 
company  which  it  would  have  no  power 
or  authority  to  impose  under  its  general 
charter  powers. 

Southern  P.  Co.  v.  Portland,  227  U.  S. 
559,  57  L.  ed.  642,  33  Sup.  Ct.  Rep.  308; 
Chicago  General  R.  Co.  v.  Chicago,  176 
111.  253,  66  L.R.A.  959,  68  Am.  St.  Rep. 
188,  52  N.  E.  880;  19  R.  C.  L.  427  ^ 
Kadish  v.  Garden  City  Equitable  Loan  & 
Bldg.  Asso.  151  111.  531,  42  Am.  St.  Rep. 
256,  38  N.  E.  236 ;  Cook  County  v.  Chi- 
cago, 158  111.  524,  42  N.  E.  67;  Fulton 
V.  Northern  Illinois  College,  158  111.  333, 
42  N.  E.  138;  Charies  Simons  Sons  Co.  v. 
Maryland  Teleph.  &  Teleg.  Co.  99  Md. 
141,  63  L.R.A.  727,  57  Atl.  193. 

If  the  utility  company  accepts  the 
grant,  it  is  bound  by  the  conditions,  and 
is  estopped  to  question  their  validity. 

Smittle  V.  Haag,  140  Iowa,  492,  118 
N.  W.  869;  Thompson  v.  Mitchell,  133 
Iowa,  527,  110  N.  W.  901;  Daniels  v. 
Teamey,  102  U.  S.  421,  26  L.  ed.  187; 
Ferguson  v.  Landram,  5  Bush,  230,  96 
Am.  Dec.  350 ;  Van  Hook  v.  Whitlock,  26 
Wend.  43,  37  Am.  Dec.  246;  Gano  v. 
Minneapolis  &  St.  L.  R.  Co.  114  Iowa, 
713,  55  L.R.A.  263,  89  Am.  St.  Rep.  393, 
87  N.  W.  714;  Pitkin  v.  Springfield,  112 
Mass.  509;  Deverson  v.  Eastern  R.  Co. 
58  N.  H.  129;  Dodge  v.  Stickney,  61  N. 
H.  607;  People  v.  Murray,  5  Hill,  468; 
Electric  Co.  V.  Dow,  166  U.  S.  489,  41  L. 
ed.  1088,  17  Sup.  Ct.  Rep.  645,  68  N.  H. 

59,  31  Atl.  22;  Grand  Rapids  &  L  R.  Co. 
V.  Osbom,  193  U.  S.  17,  48  L.  ed.  598,  24 
Sup.  Ct.  Rep.  310;  12  C.  J.  769/  Fams- 
worth  V.  Boro  Oil  &  Gas  Co.  216  N.  Y. 

60,  109  N.  E.  860 ;  Pond  v.  New  Rochello 
Water  Co.  183  N.  Y.  330, 1  L.R.A. (N.S.) 
958,  76  N.  E.  211,  5  Ann.  Cas.  504. 

The  utility  company  cannot  retain  the 
benefits  of  the  franchise  and  repudiate 
the  burdens  on  plea  of  ultra  vires,  or 
want  of  authority  on  the  part  of  the  oity 
to  make  the  condition. 

Chicago  General  R.  Co.  ▼.  Chicago,  176 
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m.  25S,  66  LB^.  959,  68  Am.  St  Rep.  107  N.  W.  944;  Iowa  R.  ft  Light  Co.  t. 
188,  62  N.  S.  880;  Kadiah  v.  Gardeo  Jones  Auto  Co.  182  Iowa,  982, 164  N.  W. 
City  Equitable  Loan  &  Bld^.  Abso.  151  780;  Cedar  Rapids  Gaslight  Co.  t.  Cedar 
ni.  631,  42  Am.  St.  Rep.  256,  38  N.  E.  Rapids,  223  U.  S.  655,  56  L.  ed.  594,  32 
236;  Cook  County  v.  Chicago,  158  111.  Sup.  Ct.  Rep.  387;  Knoxviile  Water  Co. 
526,  42  N.  E.  67;  Fulton  v.  Northern  v.  Knoxville,  189  U.  S.  434,  47  L.  ed. 
IllinoiB  College,  158  111.  333,  42  N.  E.  887,  23  Sup.  Ct.  Rep.  531;  Moorhead  v. 
138;  Belfast  v.  Belfast  Water  Co.  115  Union  Light,  Heat  ft  P.  Co.  255  Fed.  920: 
Ma.  234,  L.R.A.1917B,  908,  P.U.R.  Muscatine  Lighting  Co.  v.  Muscatine,  256 
1917A,  313,  98  At!.  738;  Ft.  Worth  City  Fed.  929;  Chicago  Geoerai  R.  Co.  v. 
Co.  V.  Smith  Bridge  Co.  151  U.  S.  294,  38  Chicago,  176  III.  253,  66  L.R.A.  959.  68 
L.  ed.  167,  14  Sup.  Ct.  Rep.  338;  Rich-  Am.  St.  Rep.  188,  52  N.  E.  8^;  Cook 
ardsoQ  v.  Welch,  47  Mich.  309.  ll  N.  W.  County  v.  Chicago,  158  1)1.  526,  42  N.  E. 
172;  Doane  v.  I^ake  Street  .Elevator  R.  67;  Fulton  v.  Northern  Ilhnois  College, 
Co.  165  lU.  510,  36  L.R.A.  97,  56  Am.  St.  158  lU.  333,  42  N.  E.  138;  Coiumbus  R. 
Rep.  265,  46  N.  E.  520;  Collins  v.  Cole,  Power  &  Light  Co.  v.  Columbus,  249 
202  111.  469,  66  N.  E.  1079;  State  ex  rel.  U.  S.  399,  63  L.  ed.  669,  6  A.L.R.  1648, 
Pope  V.  Germania  Bank,  90  Minn.  150,  P.U.R.1919D,  239,  39  Sup.'Cl.  Rep.  349; 
95  N.  W.  1116;  Qibba  v.  Craig,  58  N.  J.  Belfast  v.  Belfast  Water  Co.  115  Me. 
L.  661,  33  Atl.  1052;  Flower  v.  Bamekoff,  234,  L.R.A.1917B,  908,  P.U.R.1917A. 
20  Or.  132,  11  L.R.A.  149,  25  Pac.  313,  98  Atl.  738;  Tipton  v.  Tipton  Light 
370;  Dyer  v.  Walker,  40  Pa.  157;  2  Par-  &  Heating  Co.  176  Iowa,  224,  157  N.  W. 
SOBB,  Contr.  961;  Joy  v.  St.  Loviis,  138  844;  3  Abbott,  Mun.  Corp.  §  915; 
0,  8.  1,  34  L.  ed.  843,  11  Sup.  Ct,  Rep.  KoblesviUe  v.  Noblesville  Ga^  &  Improv. 
'243;  Fidelity  Ins.  Co.  v.  German  Sav.  Co.  157  Ind.  162,  60  N.  E.  1032;  Indian- 
Bank,  127  Iowa,  591,  103  N.  W.  958.  apolia  v.  Consumers  Gas  Trust  Co.  140 
The  municipality  only  can  complain  of  Ind.  107,  27  L.R.A.  514,  49  Am.  St.  Rep. 
lack  of  aathority  to  contract.  183,  39  N.  E.  433;  Western  Paving  ft 
Wilhamson  v.  Carlton,  51  Me.  449;  Supply  Co.  v.  Citizen.s'  Street  R.  Co.  128 
Re  Wellington,  16  Pick.  87,  26  Am.  Dec.  Ind.  531,  10  L.R.A.  770,  25  Am.  St.  Rep. 
631;  Hingham  &  Q.  Bridge  &  Tump.  462,  26  N.  E.  188,  28  N.  E.  88;  Manito- 
Corp.  V.  Norfolk  County,  6  Allen,  353;  woo  t.  Manitowoc  ft  N,  Traction  Co.  145 
Red  River  Valley  Nat.  Bank  v.  Craig,  Wis.  13,  140  Am.  St.  Rep.  1058,  129 
181  U,  S,  548,  45  L.  ed.  994,  21  Sup.  Ct.  N.  W.  925;  Woodbum  v.  Public  Service 
Rep.  703.  Commission,  82  Or.  114,  I^R.A.IOITC, 
Ultra  vires  transactions  are  utterly  void  98,  P.U.R.1917B,  967,  161  Pac.  a91 ; 
when  made  the  baaia  of  suit  to  charge  Trenton  &  M.  County  Troetion  Corp.  v. 
a  bank  with  liability,  hut  when  the  bank  Treaton,  90  N.  J.  L.  378,  P.U.B.1918A, 
seeks  to  enforce  advantages  obtained  10,  101  Atl.  562;  State  ex  rel.  Tacoma  B, 
through  such  transactions,  even  though  &  Power  Co.  v.  Public  Service  Commis- 
they  are  impliedly  forbidden,  they  are  sion,  101  Wash.  601,  P.U.R.1918E,  277, 
ralid  unless  questioned  by  the  govern-  172  Pac.  890;  Sauaalito  v.  Marin  Water 
ment,  &  P.  Co.  (Cal.)  P.U.R.1916A,  244;  Free- 
California  Bank  t.  Kennedy,  187  U.  S.  port  Water  Co.  v;  Freeport,  180  U.  S. 
862,  42  L.  ed.  198, 17  Sup.  Ct.  Rep.  831;  537,  45  L.  ed,  679,  21  Sup.  Ct.  Rep.  493; 
Union  Gold  Min.  Co.  v.  Rocky  Moun-  Columbus  R.  Power  &  Light  Co.  v, 
tain  Nat.  Bank,  96  U.  S.  640,  24  L.  ed.  Columbus,  253  Fed.  499. 
648,  1  Mor.  Min.  Rep  432;  Union  Nat.  Conditions  in  franchise  ordinances  Bx- 
amkv.Matthew8,98U.S  621  25L.ed^  ing  rales  are  not  unlawful  or  against 
188 ;  Reynolds  v.  First  Nat.  Bank,  112  %,■  ■■  ^ 
U.  S.  406,  28  L,  ed.  733,  5  Sup.  Ct.  Rep.  ?""""?"""?■  n,  .  r-  r.  oii> 
213 ;  Schuyler  Nat.  Bank  v.  Gadsden,  191  „  P^™"^^  !:  ^^""i  °''  *  ^'«^*'-  21« 
U.  8.  451,  48  L.  ed.  258,  24  Sup.  Ct.  Rep.  N.  Y.  40,  109  N.  E.  860;  Dusenberiy  v^ 
iqo  New  York,  W.  &  C.  Traction  Co.  46 
Ordm.n..  192  wu  i.  Ihe  n.t.™  of  .  App.   Div.   267,  61   NY.   S«pp.   420: 

.omtitutrf   on.  of  the  «indilioE;   opon  JW     *    ™'?-,  ?"■    99    "d    111,    63 

Dm  Moiae.  y.  D«  Moina,  W.ta^ork.  *  D-  Co.  v-  CoUm.  P.rk  &  Mt  E.  Co. 

Co.  96  lo^.,  348,  64  N.  W.  269^  Craton  J^/.f '  "'■  ST.V^pSb  10°,or  SS" 

WMoiworkT  Co.   V.  Ctnton,  101  lowi^  Inct  Ct  Jl  N  D.  387,  P.nJi.l919C,  394, 

887,  70  N.  W.  739;  Independent  School  1""  N-  "■  8"8- 

Dist.  r.  LeMats  City  Water  ft  Ught  Co.  The  gas  company  bad  no  power  to  fli 

131    Iowa,    li,    10    L.R.A.(N.S.)    859,  the  rate,  and  the  court  bad  no  power  to 
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fix  ihe  rate  either  directly  or  indirectly, 
by  restraining  the  city,  the  members  of 
the  city  coancil,  and  the  consumers,  from 
interfering  with  the  collection  oi  a  rate 
fixed  by  the  gas  company. 

Pocatello  V.  Murray,  21  Idaho,  180, 
120  Pac.  812;  Emporia  Teleph.  Co.  v. 
Public  Utilities  Commission,  97  Kan. 
136,  P.U.R.1916B,  987,  154  Pac.  262;  In- 
terstate Commerce  Commission  v.  Cin- 
cinnati, N.  O.  &  T.  P.  R.  Co.  167  U.  S. 
479,  42  L.  ed.  243,  17  Sup.  Ct.  Rep.  896. 

The  Iowa  statute,  §  725,  Code  Supp. 
1913,  authorizes  the  city  council  to  fix  the 
rate ;  but,  in  the  absence  of  its  exercise  or 
of  any  contract,  the  company  furnishing 
the  service  may  fix  and  demand  reaaon- 
able  compensation  for  such  service. 
Here  the  rate  is  defined  by  the  terms  of 
the  franchise  granted,  which  is  in  the 
nature  of  a  contract  between  the  com- 
pany and  the  municipality. 

lo'.va  R.  &  Light  Co.  y.  Jones  Auto  Co. 
182  Iowa,  982,  164  N.  W.  780. 

The  authority  granted  to  a  municipal 
corporation  to  contract  for  a  water  or 
gas  supply  includes  the  power  to  agree 
upon  the  rates  to  be  charged  for  a  defin- 
ite period,  notwithstanding  the  power  to 
regulate  rates  is  recognized  as  legislative 
or  governmental. 

Benwood  v.  Public  Service  Commis- 
sion, 75  W.  Va.  127,  83  S.  E.  295,  L.R.A. 
1915C,  261,  note,  267;  Bessemer  v.  Besse- 
mer City  Waterworks,  152  Ala.  391,  44 
So.  663;  Birmingham  Waterworks  Co.  v. 
Birmingham,  211  Fed.  497,  affirmed  in 
130  C.  C.  A.  96,  213  Fed.  450;  Vicks- 
burg  V.  Vicksburg  Waterworks  Co.  206 
U.  S.  496,  51  L.  ed.  1155,  27  Sup  Ct. 
Rep.  762;  Ashland  v.  Wheeler,  88  Wis. 
607,  60  N.  W.  818 ;  Omaha  Water  Co.  v. 
Omaha,  12  L.R.A.(N.&.)  736,  77  C.  C.  A. 
267,  147  Fed.  1,  8  Ann.  Cas.  614,  207  U. 
S.  584,  52  L.  ed.  351,  28  Sup.  Ct.  Rep. 
262;  State  ex  rel.  Fullerton  v.  Des  Moines 
City  R.  Co.  159  Iowa,  281,  140  N.  W. 
437;  State  ex  rel.  Webster  v.  Superior 
Ct.  67  Wash.  37,  L.R.A.1915C,  287,  120 
Pac.  861,  Ann.  Cas.  1913D,  78;  Turtle 
Creek  v.  Pennsylvania  Water  Co.  243  Pa. 
416,  90  Atl.  199. 

The  law  giving  municipalities  the  pow- 
er to  regulate  and  fix  rates  was  in  force 
at  the  time  of  the  passage  of  the  ordi- 
nance and  its  acceptance,  and  hence  be- 
came a  part  of  the  contract  between  the 
city  and  the  plaintiff,  as  the  successor  of 
the  original  grantee  of  the  franchise. 

Ft.  Smith  Light  &  Traction  Co.  v.  Ft. 
Smith,  202  Fedv  581 ;  Arkadelphia  Elec- 
tric Light  Co.  v.  Arkadelphia,  99  Ark. 
178,  137  S.  W.  1093 ;  Cedar  Rapids  Gas- 
light Co.  ▼.  Cedar  Rapids,  223  U.  S.  655, 
•5  li.  ed. 


56  L.  ed.  594,  32  Sup.  Ct.  Rep.  389;  Tam* 
pa  Waterworks  Co.  v.  Tampa,  199  U.  8. 
241,  50  L.  ed.  170,  26  Sup.  Ct.  Rep.  23, 
45  Fla.  600,  34  So.  631;  Lackey  v.  F»- 
vetteville  Water  Co.  80  Ark.  108,  96  S. 
W.  622;  State  ex  rel.  Ellis  v.  Tampa 
Waterworks  Co.  56  Fla.  858,  19  L.R.A. 
(N.S.)  183,  47  So.  358;  Pocatello  v.  Mur- 
ray,  21  Idaho,  180, 120  Pac.  812;  Iowa  R. 
&  Light  Co.  V.  Jones  Auto  Co.  182  Iowa, 
982, 164  N.  W.  780. 

The  power  of  the  city  and  the  voters 
thereof  to  fix  a  maximum  rate,  or  a 
rate .  stated  for  a  reasonable  period  of 
time,  subject  to  the  power  of  the  city 
council  to  regulate  and  fix  other  ratcs^ 
has  long  been  recognized  by  the  Iowa 
supreme  court,  the  Supreme  Court  of 
the  United  States,  and  other  courts 
generally,  regardless  of  the  number  of 
inhabitants  of  the  city. 

Creston  Waterworks  Co.  v.  Creston, 
101  Iowa,  687,  70  N.  W.  739 ;  Des  Moines 
V.  Des  Moines  Waterworks  Co.  95  Iowa, 
348,  64  N.  W.  269;  Independent  School 
Dist.  V.  Le  Mars  City  Water  &  Light 
Co.  131  Iowa,  14,  10  L.R.A.(N.S.)  859, 
107  N.  W.  944;  State  ex  rel.  Fullerton 
V.  Des  Moines  City  R.  Co.  159  Iowa,  259, 
140  N.  W.  437;  Cedar  Rapids  Gaslight 
Co.  V.  Cedar  Rapids,  223  U.  S.  655,  66 
L.  ed.  594,  32  Sup.  Ct.  Rep.  389;  Ben- 
wood  V.  Public  Service  Conmiission,  75 
W.  Va.  127,  L.R.A.1915C,  261,  83  S.  E. 
295;  Pinney  &  B,  Co.  v.  Los  Angeles  Gas 
&  E.  Corp.  168  Cal.  121,  L.R.A.1915C, 
282,  141  Pac.  620,  Ann.  Cas.  1915D,  471; 
State  ex  rel.  Webster  v.  Superior  Ct. 
67  Wash.  37,  L.R.A.1915C,  287,  120  Pac. 
861,  Ann.  Cas.  1913D,  78. 

The  city,  by  the  ordinance,  did  not 
undertake  to  surrender  any  right  or 
power  it  had. 

Ft.  Smith  Light  &  Traction  Co.  v.  Ft. 
Smith,  202  Fed.  581;  Knoxville  Water 
Co.  V.  Knoxville,  189  U.  S.  434,  47  L.  ed. 
887,  23  Sup.  Ct.  Rep.  531;  Portland  R. 
Light  &  P.  Co.  v.  Portland,  201  Fed.  119, 
followed  in  Portland,  R.  Light  &  P.  Co. 
v.  Portland,  210  Fed.  667;  Creston 
Waterworks  Co.  v.  Creston,  101  Iowa, 
687,  70  N.  W.  739 ;'  Indianapolis  v.  In- 
dianapolis  Gaslight  &  Coke  Co.  66  Ind. 
396;  Indianapolis  v.  Consumers  Gas 
Trust  Co.  140  Ind.  107,  27  L.R.A.  514, 
49  Am.  St.  Rep.  183,  39  N.  E.  433;  New 
Orleans  Gaslight  Co.  v.  Louisiana  Light 
&  H.  P.  &  Mfg.  Co.  115  U.  S.  650,  29 
L.  ed.  516,  6  Sup.  Ct.  Rep.  252;  Beach, 
Pub.  Corp.  §§  713,  99a,  1229,  1230;  Des 
Moines  v.  Des  Moines  Waterworks  Co. 
95  Iowa,  357,  64  N.  W.  269;  Freeport 
Water  Co.  v.  Freeport,  180  U.  S.  587, 
45  L.  ed.  679,  21  Sup.  Ct  Rep.  493  l 
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Rogers  Park  Water  Co.  v.  Fergus,  180 
U.  S.  624,  45  L.  ed.  702,  21  Sup.  Ct. 
Rep.  490;  Des  Moines  v.  Welsbach  Street 
Lighting  Co.  110  C.  C.  A.  640,  188  Fed. 
006. 

If  the  contract  be  doubtful,  such  doubt 
should  be  resolved  in  favor  of  the  city 
and  against  the  utility  company. 

Peterson  v.  Tacoma  R.  &  Power  Co. 
60  Wash.  406,  140  Am.  St.  Rep.  936, 
111  Pac.  338;  Des  Moines  Waterworks 
Co.  V.  Des  Moines,  95  Iowa,  348,  64 
N.  W.  269;  Illinois  C.  R.  Co.  v.  Chicago, 
176  U.  S.  646,  44  L.  ed.  622,  20  Sup.  Ct. 
Rep.  509;  People  v.  Detroit  United  R. 
Co.  162  Mich.  460,  139  Am.  St.  Rep.  582, 
125  N.  W.  700,  127  N.  W.  748;  West 
Bloom6eld  Twp.  v.  Detroit  United  R.  Co, 
146  Mich.  198,  117  Am.  St.  Rep.  628, 
109  N.  W.  258;  Freeport  Water  Co.  v. 
Freeport,  180  U.  S.  587,  45  L.  ed.  679, 
21  Sup.  Ct.  Rep.  493;  Long  Island 
Water  Supply  Co.  v.  Brooklyn,  166  U.  S. 
685,  41  L.  ed.  1165, 17  Sap.  Ct.  Rep.  718. 

The  power  to  contract  and  the  power 
to  regulate  as  to  rates  are  not  inconsist- 
ent, and  both  may  exist  at  the  same  time 
in  the  same  city  council,  or  other  legis- 
lative body. 

Shreveport  Traction  Co.  v.  Shreveport, 
122  La.  1,  129  Am.  St.  Rep.  345,  47  So. 
40. 

City  councilmen  are  not  disqualiBed 
because  of  their  interest. 

Home  Teleph.  &  Teleg.  Co.  v.  Los 
Angeles,  211  U.  S.  265,  53  L.  ed.  176, 
29  Sup.  Ct.  Rep.  50. 

There  is  a  marked  distinction  between 
the  power  to  regulate  and  the  power  to 
contract. 

Tipton  v.  Tipton  Light  &  Heating  Co. 
176  Iowa,  224,  157  N.  W.  844;  Nobles- 
ville  V.  Noblesville  Gas  &  Improv.  Co. 
157  Ind.  162,  60  N.  E.  1032;  Manitowoc 
V.  Manitowoc  &  N.  Traction  Co.  145  Wis. 
13,  140  Am.  St.  Rep.  1066,  129  N.  W. 
925;  Omaha  Water  Co.  v.  Omaha,  12 
L.R.A.(N.S.)  736,  77  C.  C.  A.  267,  147 
Fed.  1,  8  Ann.  Cas.  614;  Woodbum  v. 
Public  Service  Commission,  82  Or.  114, 
L.R.A.1917C,  98,  P.U.R.1917B,  967,  161 
Pac.  391,  Ann.  Cas.  1917E,  996;  Salt 
Lake  City  v.  Utah  Light  &  Traction  Co. 
52  Utah, '210,  3  A.L.R.  715,  P.U.R.1918F, 
^77,  173  Pac.  556;  Trenton  &  M.  County 
.  faction  Corp.  v.  Trenton,  90  N.  J.  L. 
378,  P.U.R.1918A,  10,  101  Atl.  662; 
State  ex  rel.  Tacoma  R.  &  P.  Co.  v. 
Washington  Puhlic  Service  Commission, 
101  Wash.  601,  P.U.R.1918E,  277,  172 
Pac.  890;  Sausalito  v.  Marin  Water  ft 
P.  Co.  (Cal.)  P.U.R.1916A,  244. 

Prior  to  the  passage  of  chapter  16  of 
the  22d  Iowa  General  Assembly,  all  cities 
T7S 


of  Iowa  had  power  to  fix  rates  by  eon- 
tract. 

This  statute  did  not  have  the  effect  of 
taking  away  from  cities  of  over  7,000 
the  right  they  had  theretofore  possessed 
of  ccmtracting  for  rates,  but  provided,  in 
express  terms,  for  further  and  additional 
powers. 

Council  Bluffs  v.  Waterman,  86  Iowa, 
688,  53  N.  W.  289;  PhilUps  v.  CouncU 
Bluffs,  63  Iowa,  576, 19  N.  W.  672;  Lambe 
V.  McCormick,  116  Iowa,  169,  89  N.  W. 
241;  United  States  v.  Freeman,  3  How. 
556,  11  L.  ed.  724;  State  v.  Gerhardt, 
145  Ind.  439,  33  L.R.A.  313,  44  N.  E. 
469;  Sherman  v.  Des  Moines,  100  Iowa, 
88,  69  N.  W.  410;  Dubuque  v.  Harrison, 
34  Iowa,  163;  Ament  v.  Humphrey,  3 
G.  Greene,  255;  State  ex  rel.  Shaver  v. 
Iowa  Teleph.  Co.  175  Iowa,  607,  164 
N.  W.  678,  Ann.  Cas.  1917E,  539 ;  Diver 
v.  Keokuk  Sav.  Bank,  126  Iowa,  691, 
102  N.  W.  542,  3  Ann.  Cas.  669. 

The  supreme  court  of  Iowa  has  held 
that  the  language  used  in  the  Code  of 
1897  was,  in  effect,  a  substantial  re- 
enactment  of  the  provisions  of  chap.  16, 
22d  General  Assembly. 

Ottumwa  R.  &  Light  Co.  v.  Ottumwa, 
—  Iowa,  — ,  173  N.  W.  270. 

Intention  on  the  part  of  the  munici- 
pality to  abridge  its  power  to  regulate 
rates  cannot  be  implied  from  the  lan- 
guage used  in  the  ordinance  in  question. 

Knoxville  Water  Co.  v.  Knoxville,  189 
U.  S.  434,  47  L.  ed.  887,  23  Sup.  Ct. 
Rep.  531;  Georgia  R.  &  Bkg.  Co.  v. 
Smith,  128  U.  S.  174,  32  L.  ed.  377, 
9  Sup.  Ct.  Rep.  47;  Ragan  v.  Aiken, 
9  Lea,  609,  42  Am.  Rep.  684;  Ft  Smith 
Light  &  Traction  Co.  v.  Ft.  Smith,  203 
Fed.  581 ;  Arkadelphia  Electric  Light  Co. 
V.  Arkadelphia,  99  Ark.  178,  137  S.  W. 
1093;  Cedar  Rapids  Gaslight  Co.  t. 
Cedar  Rapids,  233  U.  S.  655,  56  L.  ed. 
594,  32  Sup.  Ct.  Rep.  389;  Crestcm 
Waterworks  Co.  v.  Creston,  101  lowm, 
687,  70  N.  W.  739;  Freeport  Water  Co. 
V.  Freeport,  180  U.  S.  587,  45  L.  ed.  679, 
21  Sup.  Ct.  Rep.  493;  Rogers  Park 
Water  Co.  v.  Fergus,  180  U.  S.  624,  45 
L.  ed.  702,  21  Sup.  Ct.  Rep.  490;  Stats 
ex  rel.  Tacoma  R.  &  Power  Co.  v.  Poblie 
Service  Commission,  101  Wash.  601, 
P.U.R.1918E,  277,  172  Pac  890. 

Where  the  state  courts  hold  tliat  a 
contract  right  exists,  instead  of  denying 
it,  there  is  reason  for  following  the  state 
courts*  ruling. 

Birmingham  Waterworks  Co.  ▼.  Bir- 
mingham,^ 211  Fed.  497. 

This  rule,  however,  is*  limited  to  sneh 
construction  given  to  similar  eharters  at 
the  time  the  conti-act  was  made. 
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Birmingham  Waterworks  Co.  y.  Bir- 
mingham, 211  Fed.  497;  Vicksburg  v. 
Vicksburg  Waterworks  Co.  206  U.  S. 
496-509,  51  L.  ed.  1155-1160,  27  Sup. 
Ct.  Rep.  762-766;  Raymond  v.  Terre- 
bonne, 28  Fed.  773. 

The  decisions  of  the  supreme  court  of 
Iowa,  of  the  Federal  courts  generally, 
and  of  the  United  States  Supreme  Court, 
prior  to  the  making  of  the  contract  in 
question,  sustain  such  contract  right. 

Des  Moines  v.  Des  Moines  Waterworks 
Co.  95  Iowa,  348,  64  N.  W.  269 ;  Creston 
Waterworks  Co.  v.  Creston,  101  Iowa, 
687,  70  N.  W.  739;  Iowa  R.  &  Light  Co. 
V.  Jones  Auto  Co.  182  Iowa,  982,  164 
N.  W.  780;  Tipton  v.  Tipton  Light  & 
Heating  Co.  176  Iowa,  224,  157  N.  W. 
844 ;  Cedar  Rapids  Gaslight  Co.  v.  Cedar 
Rapids,  223  U.  S.  655,  56  L.  ed.  594, 
32  Sup.  Ct.  Rep.  389;  Muscatine  Light- 
ing Co.  V.  Muscatine,  256  Fed.  929; 
Smittle  V.  Haag,  140  Iowa,  492,  118 
N.  W.  869;  Thompson  v.  Mitchell,  133 
Iowa,  527,  110  N.  W.  901. 

Mr.  William  Chamberlain  argued  the 
cause,  and,  with  Messrs.  J.  R.  Lane, 
E.  M.  Warner,  C.  M.  Waterman,  and 
Don  Barnes,  filed  a  brief  for  appellant 
in  No.  190: 

Regulation  of  rates  as  a  governmental 
function,  and  establishment  of  rates  by 
contract  between  the  utility  and  the  city, 
are  quite  different  things. 

Omaha  Water  Co.  v.  Omaha,  147  Fed. 
1,  12  L.R.A.(N.S.)  736,  77  C.  C.  A.  267, 
8  Ann.  Cas.  614;  Noblesville  v.  Nobles- 
ville  Gas  &  Improv.  Co.  157  Ind.  162, 
60  N.  E.  1032;  4  McQuillin,  Mun.  Corp. 
§  1733,  p.  178. 

Rates  fixed  by  law  are  always  subject 
to  attack  if  they  are  so  low  as  to  make 
it  impossible  for  the'  utility  to  earn  a 
fair  return  thereunder  upon  the  fair 
value  of  the  property  it  has  devoted  to 
the  public  service. 

Smyth  V.  Ames,  169  U.  S.  466,  42 
L.  e<:.  819,  18  Sup.  Ct.  Rep.  418 ;  Denver 
V.  J)enver  Union  Water  Co.  246  U.  S. 
178,  62  L.  ed.  649,  P.U.R.1918C,  640, 
38  Sup.  Ct.  Rep.  278;  Wilcox  v.  Con- 
solidated Gas  Co.  212  U.  S.  19,  53  L.  ed. 
3S2,  48  L.R.A.(N.S.)  1134,  29  Sup.  Ct. 
Rtp.  192,  15  Ann.  Cas.  1034;  Des  Moines 
Gas  Co.  V.  Des  Moines,  238  U.  S.  153, 
59  L.  ed.  1244,  P.U.R.1915D,  577,  35 
Sup.  Ct.  Rep.  811;  Cedar  Rapids  Gas- 
light Co.  V.  Cedar  Rapids,  223  U.  S.  655, 
56  L.  ed.  594,  32  Sup.  Ct.  Rep.  389. 

Rates  established  by  valid  contracts 
between  utilities  and  cities  are  not  sub- 
ject to  attack  even  though  the  rate  may 
fail  to  yield  the  utility  a  return  upon  its 
•5  L.  ed. 


property.  This  is  because  the  courts  are 
powerless  to  relieve  persons  from  the  ob- 
ligations of  contracts  voluntarily  entered 
into. 

Columbus  R.  Power  &  Light  Co.  ▼. 
Columbus,  249  U.  S.  399,  63  L.  ed.  669, 
6  A.L.R.  104J,  P.U.R.1919D,  239,  39  Sup. 
Ct.  Rep.  349. 

Neither  is  a  city  permitted  to  repeal 
or  avoid  a  rate  established  by  valid  con- 
tract, even  though  the  rate  is  yielding 
more  than  a  fair  rate  of  return  upon 
the  property  of  the  utility. 

Detroit  v.  Detroit  Citizens'  Street  R. 
Co.  184  U.  S.  368,  46  L.  ed.  592,  22  Sup. 
Ct.  Rep.  410;  Cleveland  v.  Cleveland 
City  R.  Co.  194  U.  S.  519,  48  L.  ed.  1103, 
24  Sup.  Ct.  Rep.  756;  Minneapolis  y. 
Minneapolis  Street  R.  Co.  215  U.  S.  417, 
64  L.  ed.  259,  30  Sup.  Ct.  Rep.  118. 

Iowa  cities  and  towns  are  empowered 
to  regulate  by  law,  and  denied  authority 
to  establish  by  contract. 

Woodward  v.  Iowa  R.  &  Light  Co.  — 
Iowa,  — ,  178  N.  W.  549 ;  Williams  v.  Iowa 
Falls  Electric  Co.  185  Iowa,  493,  P.U.R. 
1919C,  501,  170  N.  W.  815;  Selkirk  v. 
Sioux  City  Gas  &  E.  Co.  —  Iowa,  — , 
176  N.  W.  301;  Iowa  R.  &  Light  Co.  v. 
Jones  Auto  Co.  182  Iowa,  982,  164  N.  W. 
780;  Tipton  v.  Tipton  Light  &  Heating 
Co.  176  Iowa,  224,  157  N.  W.  844;  Cedar 
Rapids  Gaslight  Co.  v.  Cedar  Rapids, 
144  Iowa,  426,  48  L.R.A.(N.S.)  1025, 
138  Am.  St.  Rep.  299,  120  N.  W.  966. 

The  decision  of  the  supreme  court  of 
Iowa,  construing  the  state  statutes  de- 
fining the  powers  and  duties  of  its  mu- 
nicipal corporations,  is  considered  aa 
final  by  this  court. 

Elmendorf  v.  Taylor,  10  Wheat.  152, 
6  L.  ed.  289 ;  Claiborne  County  v.  Brooks, 
111  U.  S.  400,  410,  28  L.  ed.  470,  474, 
4  Sup.  Ct.  Rep.  489;  Williams  v.  Eggles- 
ton,  170  U.  S.  304,  311,  42  L.  ed.  1047, 
1049,  18  Sup.  Ct.  Rep.  617;  Ennis 
Waterworks  v.  Ennis,  233  U.  S.  652,  68 
L.  ed.  1139,  34  Sup.  Ct.  Rep.  767 ;  Crow- 
ley V.  Christensen,  137  U.  S.  86,  92,  34 
L  ed.  620,  623,  11  Sup.  Ct.  Rep.  13; 
Detroit  v.  Osborne,  135  U.  S.  492,  -199, 
34  L.  ed.  260,  262,  10  Sup.  Ct.  Rep.  1012; 
Balkam  v.  Woodstock  Iron  Co.  154  U.  S. 
177,  188,  38  L.  ed.  953,  957,  14  Sup.  Ct. 
Rep.  1010;  Equitable  Life  Assur.  Soc. 
V.  Brown,  213  U.  S.  25,  43,  53  L.  ed.  682, 
689,  29  Sup.  Ct.  Rep.  404;  Fifth  Ave. 
Coach  Co.  V.  New  York,  221  U.  S.  467, 
55  L.  ed.  815,  31  Sup.  Ct.  Rep.  709; 
Old  Colony  Trust  Co.  v.  Omaha,  230 
U.  S.  lOO;  112,  67  L.  ed.  1410,  1415, 
33  Sup.  Ct.  Rep.  967;  Williams  v.  Gay- 
lord,  186  U.  S.  157,  167,  40  L.  ed.  1102, 
1107,  22  Sup.  Gt.  Rep.  798;  Hartf<ve^ 
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F.  Ini.  Go.v.  Chieago,  M.  Si  St.  P.  R.  Co. 
175  U.  8.  91,  100,  4i  L.  ed.  84,  89,  20 
Sup.  Ct.  Rep.  33;  Baltimore  &  0.  R.  Co. 
V.  Baugh,  149  U.  S.  368,  374,  37  L.  ed. 
772,  776, 13  Sup.  Ct.  R^p.  914;  Memphis 
Street  R.  Co.  ▼.  Moore,  243  U.  S.  299, 
800,  61  L.  ed.  733,  734,  37  Sup.  Ct. 
Rep.  273;  Norton  v.  Shelby  County,  118 
U.  S.  425,  441,  30  L.  ed.  178,  185,  6 
Sup.  Ct.  Rep.  1121. 

The  Iowa  role  is  in  harmony  with 
deciBions  of  this  oourt. 

Home  Teleph.  &  Teleg.  Co.  y.  Los 
Angeles,  211  U.  S.  265,  53  L.  ed.  176, 

29  Sup.  Ct.  Rep.  50 ;  Rogers  Park  Water 
Co.  V.  Fergus,  180  U.  S.  624,  45  L.  ed. 
702,  21  Sup.  Ct.  Rep.  490;  Knoxville 
Gas  Co.  ▼.  Knoxville,  P.U.R.1920B,  901, 
—  C.  C.  A.  --,  261  Fed.  283 ;  Freeport 
Water  Co.  v.  Freeport,  180  U.  S.  587- 
611,  45  L.  ed.  679-693,  21  Sup.  Ct.  Rep. 
493;  Danville  Water  Co.  v.  Danville 
City,  180  U.  S.  619,  45  L.  ed.  696,  21 
Sup.  Ct.  Rep.  505;  Owensboro  v.  Owens- 
boxo  Waterworks  Co.  191  U.  S.  358, 
48  L.  ed.  217,  24  Sup.  Ct.  Rep.  82; 
Stanislaus  County  v.  San  Joaquin  &  K. 
River  Canal  &  Irrig.  Co.  192  U.  S.  201, 
48  L.  ed.  406,  24  Sup.  Ct.  Rep.  241. 

A  contract  beyond  the  corporate  power 
of  either  party  is  invalid. 

Louisville  i  N.  R.  Co.  v.  Kentucky, 
161  U.  S.  677,  691,  692,  40  L.  ed.  849, 
856,  16  Sup.  Ct.  Rep.  714;  Central 
Transp.  Co.  v.  Pullman's  Palace  Car  Co. 
139  U.  S.  48-60,  35  L.  ed.  64-68,  11 
Sup.  Ct.  Rep.  478;  McCormick  v.  Market 
Nat.  Bank,  165  U.  S.  538,  549-551,  41 
L.  ed.  817,  821,  822,  17  Sup.  Ct.  Rep. 
433;  California  Nat.  Bank  v.  Kennedy, 
167  U.  S.  362,  367,  42  L.  ed.  198,  200, 
17  Sup.  Ct.  Rep.  831;  First  Nat.  Bank 
V.  Hawkins,  174  U.  S.  364,  369,  370, 
43  L.  ed.  1007,  1010,  19  Sup.  Ct.  Rep. 
739;  O'Brien  v.  Wheelock,  184  U.  S.  450, 
490,  46  L.  ed.  636,  654,  22  Sup.  Ct.  Rep. 
854,  3  Thomp.  Corp.  title  20,  §  2765, 
p.  2868. 

The  company  should  not  be  bound  be- 
yond the  terms  of  its  written  proposal. 

Minneapolis  &  St.  L.  R.  Co.  v.  Colum- 
bus Rolling  MiU,  119  U.   S.  149,  151, 

30  L.  ed.  376,  377,  7  Sup.  Ct.  Rep.  168; 
Tilley  v.  Cook  County  (Tilley  v.  Chi- 
cago) 103  U.  S.  155,  26  L.  ed.  374; 
Elelley,  M.  Si  Co.  v.  Sibley,  69  G.  C.  A 
67^  137  Fed.  588;  Hankins  v.  Toung, 
174  Iowa,  389,  156  N.  W.  380. 

Courts  have  no  power  to  change  a 
oontraety  or  to  make  agreements  for 
parties. 

Robbins  ▼.  Rollins  (Robbins  v.  Clark) 
127  U.  S.  622,  32  L.  ed.  292,  8  Sup.  Ct. 
Rep.   1339;   Baltser  ▼.  Baldfl^  A  Air 
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Line  R.  Co.  115  U.  S.  634,  29  L.  ed.  505, 
6  Sup.  Ct.  Rep.  216;  Morgan  County  y. 
AUen,  103  U.  S.  498,  26  L.  ed.  498. 

Parties  making  contracts  are  presumed 
to  have  acted  with  reference  to  existing 
law. 

Wilson  V.  Rousseau,  4  How.  646,  11 
L.  ed.  1141;  Bronson  v.  Kinzie,  1  How. 
311,  11  L.  ed.  143;  Connecticut  Mut.  L. 
Ins.  Co.  V.  Cushman,  108  U.  S.  51,  27 
L.  ed.  648,  2  Sup.  Ct.  Rep.  236 ;  Bulkley 
V.  United  States,  19  Wall.  37,  22  L.  ed. 
62. 

Even  in  adjudicated  cases  involving 
rate  ordinances,  decrees,  either  sustaining 
or  denouncing  the  rate,  are  always  re- 
garded as  without  prejudice  to  the  con- 
tinuing rights  of  the  parties  to  renew  the 
action  under  changed  conditions. 

Lincoln  Gas  &  E.  L.  Co.  v.  lineoln, 
250  U.  S.  256,  268,  63  L.  ed.  968,  977. 
39  Sup.  Ct.  Rep.  454;  Wilcox  v.  Con- 
solidated Qas  Co.  212  U.  S.  19,  53  L.  ed. 
382,  48  L.R.A.(N.S.)  1134,  29  Sup.  Ct. 
Rep.  192,  15  Ann.  Cas.  1034;  Cedar 
Rapids  Gaslight  Co.  v.  Cedar  Rapids, 
223  U.  S.  655,  56  L.  ed.  594,  32  Sup.  Ct 
Rep.  389;  Des  Moines  Gas  Co.  v.  Dee 
Moines,  238  U.  S.  153,  59  L.  ed.  1244, 
P.U.R.1915D,  577,  35  Sup.  Ct.  Rep.  811; 
Missouri  V.  Chicago,  B.  &  Q.  R.  Co. 
241  U.  S.  533,  539,  60  L.  ed.  1148,  1154, 
36  Sup.  Ct.  Rep.  715. 

No  brief  was  filed  for  appellees  in 
No.  190. 

Mr.  Chief  Justice  White  delivered  the 
opinion  of  the  court: 

At  the  time  these  suits  were  begoo 
the  appellants  were  engaged  in  supply- 
ing electricity  or  gas  to  the  municipal 
corporations  who  are  the  appelleea 
This  service  was  being  rendered  by  vip 
tue  of  ordinances  conferring  franehisei 
to  use  the  city  streets  during  twenty-five 
years  in  two  of  the  cases,  and  twenty 
years  in  the  other.  The  ordinances  con- 
tained a  schedule  of  maximum  rates. 
After  they  were  in  effect  a  few  years 
the  three  suits  which  are  before  us  were 
begun  against  the  cities,  with  the  object 
of  preventing  the  enforcement  [541]  of 
the  maximum  rates  specified  in  the  ordi- 
nances, on  the  ground  that  such  rates 
were  so  unreasonably  low  that  their 
continued  enforcement  would  deprive 
the  corporations  of  remuneration  for 
the  services  by  them  being  performed, 
and  in  fact,  if  enforced,  would  result  in 
the  confiscation  of  their  property,  in  vi- 
olation of  the  due  process  clause  of  the 
14th  Amendment  to  the  Constitution  of 
the  United  States.    In  the  three  eases 
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the  eonrt  granted  a  temporary  injunc- 
tion restraining  the  enforeement  of  the 
maximum  rates,  and  allowed  an  order 
permitting,  pending  the  suits,  a  higher 
charge. 

The  eases  were  submitted  upon  the 
pleadings,  and  without  the  taking  of 
testimony  upon  issues  which  presented 
the  contention  that  the  ordinances  were 
contracts,  and  therefore  the  maximum 
rates  which  they  fixed  were  susceptible 
of  continued  enforcement  against  the 
corporations,  although  their  operation 
would  be  confiscatory.  In  one  opinion, 
applicable  to  the  three  cases,  the  court 
stated  its  reasons  for  maintaining  this 
view,  but  directed  attention  to  the  fact 
that  no  proof  had  been  offered  concern- 
ing the  confiscatory  character  of  the 
rates,  and  pointing  out  that,  as  such 
subject  might  become  important  on  ap- 
peal, it  would  be  necessary  to  restore 
the  cases  to  the  docket  for  proof  in  that 
regard  unless  the  situation  was  rem- 
edied by  agreement .  between  the  par- 
ties. Thereupon  the  pleadings  were 
amended  so  as  to  directly  present,  sepa- 
rately from  the  other  issues  in  the  case, 
the  right  of  the  cities  to  enforce  the 
ordinance  rates  in  consequence  of  the 
contracts,  without  reference  to  whether 
such  rates  were,  in  and  of  themselves, 
confiscatory.  Upon  its  opinion  as  to 
the  existence  of  contracts  and  the  power 
to  make  them,  as  previously  stated,  the 
court  entered  decrees  enforcing  the 
ordinance  rates  which  are  now  before 
us  for  review  because  of  the  constitu- 
tional question  involved. 

Two  propositions  are  indisputable: 
(a)  That  although  the  governmental 
agencies  having  authority  to  deal  with 
[642]  the  subject  may  fix  and  enforce 
reasonable  rates  to  be  paid  public  utility 
corporations  for  the  services  by  them 
rendered,  that  power  does  not  include  the 
right  to  fix  rates  which  are  so  low  as  to 
be  confiscatory  of  the  property  of  such 
eoroorations  (Reagan  v.  Farmers'  Loan 
a  T.  Co.  154  U.  S.  362,  38  L.  ed.  1014, 
4  Inters.  Com.  Rep.  560,  14  Sup.  Ct. 
Eep.  1047;  Smyth  v.  Ames,  169  U.  S. 
466,  42  L.  ed.  819,  18  Sup.  Ct.  Rep.  418; 
San  Diego  Land  &  Town  Co.  v.  Jasper, 
189  U.  S.  439,  442,  47  L.  ed.  892,  894, 
23  Sup.  Ct.  Rep.  571;  Knoxville  v. 
Knoxville  Water  Co.  212  U.  S.  1,  17,  53 
L.  ed.  371,  381,  29  Sup.  Ct.  Rep.  148; 
Willcox  V.  Consolidated  Gas  Co.  212  U. 
S.  19,  41,  53  L.  ed.  382,  395,  48  L.R.A. 
(N.S.)  1134,  29  Sup.  Ct.  Rep.  192,  15 
Ann.  Cas.  1034;  Minnesota  Rate  Cases 
(Simpson  v.  Shepard)  230  U.  S.  352, 
434,  57  L.  ed.  1511.  1555,  48  L.R.A. 
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(N.S.)  1151,.  33  Sup.  Ct.  Rep.  729,  Ann. 
Cas.  1916A,  18;  Cedar  Rapids  Gaslight 
Co.  V.  Cedar  Rapids^  223  U.  S.  655,  56 
L.  ed.  594,  32  Sup.  Ct.  Rep.  389;  Dcs 
Moines  Gas  Co.  v.  Des  Moines,  238  U.  S. 
153,  59  L.  ed.  1244,  P.U.R.1915D,  677, 
35  Sup.  Ct.  Rep.  811;  Denver  v.  Denver 
Union  Water  Co.  246  U.  S.  178,  194,  62 
L.  ed.  649,  662,  P.U.RJ918C,  640,  38 
Sup.  Ct.  R^p.  2178) ;  and  (b)  that  where, 
however,  the  public  service  corporations 
and  the  governmental  agencies  dealing 
with  them  have  power  to  contract  as  to 
rates,  and  exert  that  power  by  fixing 
by  contract  rates  to  govern  during  a 
particular  time,  the  enforcement  of  such 
rates  is  controlled  by  the  obligation  re- 
sulting from  the  contract,  and  therefore 
the  question  of  whether  such  rates  are 
confiscatory  becomes  immaterial  (Free- 
port  Water  Co.  v.  Freeport,  180  U.  S. 
587,  593,  45  L.  ed.  679,  686,  21  Sup.  Ct. 
Rep.  493;  Detroit  v.  Detroit  City  R.  Co. 
184  U.  S.  368,  46  L.  ed.  592,  22  Sup. 
Ct.  Rep.  410;  Knoxville  Water  Co.  v. 
Knoxville,  189  U.  S.  434,  437,  47  L.  ed. 
887,  891,  23  Sup.  Ct.  Rep.  531;  Cleve- 
land V.  Cleveland  City  R.  Co.  194  U.  S. 
519,  48  L.  ed.  1103,  24  Sup.  Ct.  Rep.  756 ; 
Home  Teleph.  A  Teleg.  Co.  v.  Los 
Angeles,  211  U.  S.  265,  273,  53  L.  ed. 
176,  182,  29  Sup.  Ct.  Rep.  50 ;  Minneap- 
olis V.  Minneapolis  Street  R.  Co.  215 
U.  S.  417,  54  L.  ed.  259,  30  Sup.  Ct.  Rep. 
118;  Columbus  R.  Power  &  Light  Co.  v. 
Columbus,  249  U.  S.  399,  63  L.  ed.  669, 
6  A.L.R.  1648,  P.U.R.1919D,  239,  39 
Sup.  Ct.  Rep.  349). 

It  follows  that,  as  the  ratcii  here  in- 
volved are  conceded  to  be  confiscatory, 
they  cannot  be  enforced  unless  they  are 
secured  by  a  contract  obligation.  The 
existence  of  a  binding  contract  as  to  the 
rates  ui>on  which  the  lower  court  based 
its  conclusion  is,  therefore,  the  single 
issue  upon  which  the  controversy  de- 
pends. Its  solution  turns,  first,  upon  the 
question  of  the  power  of  the  parties  to 
contract  on  the  subject,  and  second,  if 
they  had  such  power,  whether  they  exer- 
cised it. 

[543]  As  to  the  first,  assuming,  for 
the  sake  of  the  argument  only,  that  the 
public  service  corporations  had  the  con- 
tractual power,  the  issue  is.  Had  the  mu- 
nicipal corporations,  under  the  law  of 
Iowa,  such  authority?  Its  possession 
must  have  been  conferred,  if  at  all,  by 
§  725  of  the  Iowa  Code  of  1897,  which 
deals  with  that  subject.  That  statute 
came  before  the  supreme  court  of  Iowa 
for  consideration  in  the  very  recent  case 
of  Woodward  v.  Iowa  R.  &  Light  Co.  — 

Iowa,  — ,  178  N.  W.  549.    That  was  fw 
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suit  by  the  town  of  Woodward  to  com- 
|)el  the  Light  Company  to  continue  to 
furnish  electric  lighting  at  the  rates 
fixed  by  the  ordinance  conferring  upon 
the  company  its  franchise  to  maintain 
and  operate  its  plant  in  the  town.  The 
company  resisted  on  the  gn:'ound  that  the 
rates  had  become  confiscatory  and  were 
not  enforceable.  Testimony  offered  by 
the  company  to  establish  the  confisca- 
tory character  of  the  rates  was  objected 
to  by  the  town,  which  asserted  that  the 
acceptance  by  the  company  of  the  ordi- 
nance bound  it  by  contract  to  furnish 
the  service  at  the  rates  therein  pre- 
scribed whether  or  not  they  were  con- 
fiscatory, and  that  the  evidence  offered 
was.  therefore  immaterial.  The  evidence 
was  received,  subject  to  the  objection, 
and  the  court,  finding  the  rates  to  be 
confiscatory,  sustained  the  company's 
contention  and  dismissed  the  bill.  Upon 
appeal  by  the  town,  the  supreme  court, 
afiirming  the  action  of  the  trial  court, 
said: 

^'The  defendant's  franchise  in  the 
town  of  Woodward  was  granted  in 
June,  1912,  by  ordinance  duly  enacted 
by  the  city  council  and  duly  approved 
by  vote  of  the  electors,  as  required  by 
§  720  of  the  Code.  Section  6  of  the 
ordinance  which  granted  the  franchise 
specified  the  rates  to  be  charged  by  the 
defendant  to  consumers.  The  term  of 
the  franchise  was  twenty-five  years. 
The  essence  of  the  plaintiff's  contention 
is  that  the  enactment  of  this  ordinance 
(including  the  franchise,  and  the  rates 
and  the  approval  [544]  of  the  same  by 
the  electors),  and  the  practical  accept- 
ance of  the  same  by  the  utility  corpora- 
tion, constituted  a  contract  binding  as 
such  both  upon  the  town  and  upon  the 
utility  corporation.  The  defendant  re- 
sists this  contention  and  likewise  denies 
that  there  is  any  power  conferred  by  stat- 
ute upon  the  city  council  to  enter  into  con- 
tract on  the  subject  of  rates.  The  issue 
at  this  point  is  the  controlling  one  in 
the  case.  The  question  thus  at  issue  is 
answered  by  §  725  of  the  Code  of  1897, 
which  provides  as  follows: 

"*Sec.  725.  Regulation  of  rates  and 
service. — They  shall  have  power  to  re- 
quire every  individual  or  private  cor- 
poration operating  such  works  or  plant, 
subject  to  reasonable  rules  and  regula- 
tions,  to  furnish  any  person  applying 
therefor,  along  the  line  of  its  pipes, 
mains,  wires,  or  other  conduits,  with 
gas,  water,  light,  or  power  and  to  sup- 
ply said  city  or  town  with  water  for  fire 
protection,  and  with  gas,  water,  light,  or 
)K)wer  for  other  necessary  public  par- 
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poses,^  [and  to  regulate  and  fix  the  rent 
or  rates  for  water,  gas,  heat,  and  elec- 
tric light  or  power]  .  .  .  and  these 
powers  shall  not  be  abridged  by  ordi- 
nance, resolution,  or  contract.' 

^'It  will  be  noted  from  the  foregoing 
that  the  legislative  power  to  fix  rates  is 
conferred  by  this  section  upon  the  city 
council.  The  legislative  power  thus  con- 
ferred is  a  continuing  one,  and  may  not 
be  abridged  or  bartered  away  by  con- 
tract or  otherwise.  .  .  .  There  was 
a  time  in  the  history  of  our  legislation 
when  the  right  of  contract  as  to  rates 
was  conferred  by  statute  upon  the  city 
council.  ...  By  the  revision  and 
codification  of  1897  the  right  of  contract 
us  to  rates  for  utilities  of  this  character 
was  entirely  eliminated,  and  the  legisla- 
tive [545]  power  to  regulate  rates  was 
conferred  upon  the  city  council  in  all 
cases.  The  reason  for  the  change  of 
method  is  obvious  enough.  Under  the 
contract  method,  the  rights  of  the  public 
were  often  bartered  away,  either  igno- 
rantly  or  corruptly,  and  utility  corpora- 
tions became  empowered  through  the  con- 
tractual obligations  to  enforce  extor- 
tionate rates.  The  net  result  of  the  pro- 
gressive legislation  is  found  in  our 
present  §  725,  whereby  it  is  forbidden  to 
any  existing  city  council  to  bind  the 
city  to  any  rate  for  any  future  time. 
The  power  of  regulating  the  rate  is 
always  in  the  present  city  council.  It 
must  be  said,  therefore,  that  the  rates 
fixed  by  §  6  of  the  ordinance  hereinbe- 
fore referred  to  were  not  fixed  by  con- 
tract." 

Indeed,  the  doctrine  thus  expounded 
was  but  a  reiteration  of  the  rule  of  the 
Iowa  law  laid  down  in  previous  cases. 
Tipton  V.  Tipton  Light  &  Heating  Co. 
176  Iowa,  224,  157  N.  W.  844;  Iowa 
Railway  k  Light  Co.  v.  Jones  Auto  Co. 
182  Iowa,  982,  164  N.  W.  780;  Williams 
V.  Iowa  Falls  Electric  Co.  185  Iowa,  493, 
P.U.R.1919C,  501,  170  N.  W.  815.  And 
again,  more  recently,  in  Ottumwa  R.  ft 
Light  Co.  V.  Ottumwa,  —  Iowa,  — ,  178 
N.  W.  905,  the  court,  referring  to  the 
Woodward  Case  and  to  the  doctrine 
therein  announced,  based  upon  the  sig- 
nificance of  §  725  of  the  Code  of  1897, 
thus  restated  its  former  conclusion  on 
that  subject: 

''That  statute  in  positive  terms  for- 

iThe  words  in  brackets  are  found  in  the 
section,  but  are  not  embraced  in  the  pro- 
visions quoted  by  the  court,  although,  as 
shown  by  the  language  of  the  court  as  to 
the  rate  provision,  they  were  early  take* 
into  view  and  applied  in  construing  the 
statute. 
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bids  any  abridgment  of  the  right  to  reg- 
ulate and  fix  charges  of  service  corpo- 
rations named  in  the  statute,  either  by 
ordinance,  resolution,  or  contract.  No 
one  would  now  contend,  in  the  teeth  of 
the  statute  prohibition,  that  there  can 
be  a  valid  contract  fixing  permanent 
rates.  As  to  corporations  named  in  that 
statute,  we  have  held  repeatedly  that 
there  can  be  no  contracting  that  rates 
fixed  for  service  shall  not  be  changed. 
See  Tipton  v.  Tipton  Light  &  Heating 
Co.  supra;  Selkirk  v.  Sioux  City  Qas  & 
£.  Co.  —  Iowa,  — ,  176  N.  W.  301.  And 
tee  San  Antonio  Public  Service  Co.  v. 
San  Antonio  (D.  C.)  257  Fed.  467.  To 
like  [546]  effect  is  Iowa  R.  &  Light  Co. 
y.  Jones  Auto  Co.  182  Iowa,  982,  164  N. 
W.  780.  And  in  the  last  case  it  is  held 
that  the  fixing  of  maximum  rates  in  a 
franchise  ordinance  is  therefore  not  a 
contract  that  such  rates  may  not  be 
changed  before  the  time  stated  in  such 
ordinance  has  lapsed,  and  that  approval 
by  the  electors  of  rates  in  the  franchise 
is  merely  an  approval  of  the  rates  fixed 
by  the  franchise,  as  rates  temporarily 
aettled,  with  the  understanding  that  the 
same  might  be  changed  either  upward 
br  downward." 

The  total  want  of  power  of  the  munici- 
palities here  in  question  to  contract 
for  rates,  which  is  thus  established,  and 
the  state  public  policy  upon  which  the 
prohibition  against  the  existence  of 
auch  authority  rests,  absolutely  exclude 
the  existence  of  the  right  to  enforce,  as 
the  result  of  the  obligation  of  a  con- 
tract, the  concededly  confiscatory  rates 
which  are  involved,  and  therefore  con- 
elusively  demonstrate  the  error  com- 
mitted below  in  enforcing  such  rates 
upon  the  theory  of  the  existence  of 
eontract.  And^  indeed,  the  necessity 
for  this  conclusion  becomes  doubly  man- 
ifest when  it  is  borne  in  mind  that  the 
right  here  asserted  to  contract  in  dero- 
gation of  the  state  law  and  of  the  rule 
of  public  policy  announced  by  the  court 
of  last  resort  of  the  state  is  urged  by 
municipal  corporations  whose  every 
power  depends  upon  the  state  law. 
Covington  v.  Kentucky,  173  U.  S.  231, 
241,  43  L.  ed.  679,  683,  19  Sup.  Ct.  Rep. 
383;  Worcester  v.  Worcester  Consol. 
Street  R.  Co.  196  U.  S.  539,  548,  49 
L.  ed.  691,  595^  25  Sup.  Ct.  Rep.  327; 
Braxton  County  Ct.  v.  West  Virginia, 
208  U.  S.  192,  62  L.  ed.  450,  28  Sup.  Ct. 
Rep.  275;  Englewood  v.  D^^nver  &  S.  P. 
R.  Co.  248  U.  S.  294,  296,  63  L.  ed.  253, 
254,  P.U.R.1019B,  638,  39  Sup.  Ct.  Rep. 
100;  Pawhuska  v.  Pawhuska  Oil  &  Gas 
Co.  250  U.  S.  394,  399,  63  L.  ed.  1054, 
•5  fj.  ed. 


1067,  P.U.R.   1919E,   178,   39   Sup.   Ct. 
Rep.  626. 

Decrees  reversed  and  causes  remand- 
ed for  further  proceedings  in  conform- 
ity with  this  opinion. 


[5471   CITY  OF  SAN  ANTONIO  et  aL, 

Appts., 

V. 

SAN  ANTONIO  PUBLIC  SERVICE  COM- 
PANY. 

(Sm  S.  C.  Reporter's  ed.  647-558.) 

Injunction   —  against   municipal   rate 
regulation  —  Federal  Jurisdiction. 

1.  A  Federal  district  court  has  juris- 
diction to  enjoin  a  municipal  corporation 
from  enforcing  a  5  cents  fare  provision  of 
a  street  railway  franchise  ordinance,  on 
the  ground  that  the  right  to  enforce  such 
rate  was  not  secured  to  the  municipality 
by  contract,  and  that  such  enforcement 
was  beyond  the  power  of  the  municipality 
because,  the  rate  being  admittedly  confisca- 
tory, to  enforce  it  would  violate  the  14th 
Amendment  to  the  Federal  Constitution. 
[For  other  cases,  see  Courts,  I.  b,  2 :   Injunc- 

tioD,  I.  g,  in  Digest  Sup.  Ct.  1918  Supp.] 

Street  railways  —   rates  —  municipal 
regulation  —  confiscation. 

2.  The  right  of  a  municipality  to  reg- 
ulate street  railway  fares  gives  no  power 
whatever  to  violate  U.  S.  Const.,  14th 
Amend.,  by  enforcing  a  confiscatory  rate. 
[For  other  cases,  see  Street  Railways,  I. ;  Con- 
stitutional Law,  008-628,  in  Digest  Sup.  Ct. 
1903.1 

Street  railways  —  rates  —  municipal 
regulations  —  confiscation. 

3.  A  municipal  corporation  in  Texas 
could  not,  after  the  adoption  of  Tex.  Const. 
1876,  §  17,  which  provide^  that  no  irrevo- 
cable   or    uncontrollahle    grant    of    special 

Note. — On  the  power  of  a  municipali- 
ty, apart  from  contract,  to  regulate  the 
rates  to  be  charged  by  public  service 
corporations — see  notes  to  Bluefield 
Waterworks  &  Improv.  Co.  v.  Bluefield, 
33  L.R.A.(N.S.)  769,  and  St.  Marys  v. 
Hope  Natural  Gas  Co.  43  L.R.A.(N.S.) 
994. 

On  right  to  reduce  rates  of  public 
service  corporations  fixed  by  franchise  or 
charter — see  note  to  Ben  wood  v.  Public 
Service  Commission,  L.R.A.1915C,  261. 

On  returns  to  whicii  public  service 
corporations  are  entitled — ^see  note  to 
Bellamy  v.  Missouri  &  N.  A.  R.  Co. 
L.R.A.1915A,  5. 

On  right  of  public  service  corporations 
to  judicial  relief  from  contract  -rates 
which  have  become  inadequate — see  notes 
to  Columbus  R.  P.  &  Light  Co.  v.  Colum- 
bus, 6  A.L.R.  1659;  and  Lenawee  County 
Oas  &  E.  Co.  V.  Adrian,  10  A.L.R.  1335. 
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Srivileges    or    immunitiea    shall   be   made,  City  Street  R.  Co.  83  Tex.  548,  29  Am. 

ut    that    all    privileges    and    franchises  St.  Rep.  679,  19  S.  W.  127:  Rio  Grande 

granted  by  the  legislature,  or  created  under  r,  Qo.  v.  Brownsville,  45  Tex.  88;  Gal- 

its  authority,  shall  be  subject  to  the  con-  ^^fQ^  &  W   R    Po   v   atdvf^tnn   QO  Ta» 

trol  thereof,  contract  with  a  public  service  oS?  L  r  R  a    qq    Qo  q    w   oif' 

corporation  as  to  street  railway  fares,  so  ^„*^^  u,n,A.  dJ,  d»  o.   w.  yo. 

as  to  permit  their  enforcement  if  they  are  Ihere  was  no  taking  of  complainant's 

so  low  as  to  be  confiscatory.  property    without    due    process    of    law, 

(For  other  cases,  see  Street  Railways,  I. ;  Con-  and   accordingly   there  was   no   Federal 

stltutlonal  Law,  608-628,  In  Digest  Sop.  Ct.  ^„^f:^„   :^   *u/^o»« 

1908.]                            IB.'  question  m  the  case. 

Street  railways  —  rates  —  municipal  Defiance  Water  Co.   v.  Defiance,   191 

pouer  to  contract.  U.  S.  192,  48  L.  ed.  140,  24  Sup.   Ct. 

4.  A  franchise  ordinance  fixing  street  Rep.    63;    Newburyport    Water    Co.    v. 

railway  fares  which  could  not,  under  the  Newburyport,  193  U.  S.  562,  48  L.  ed. 

existing  state  Constitution,  be  a  contract,  795^  24  Sup.   Ct.  Rep.  653;  McCain  v. 

did    not    become    such    upon    subsequent  D^g  Moines,  174  U.  S.  168,  43  L.  ed.  936, 

•amendment     of     the     state     Constitution,  -iq    q.,.^     n*     x>^^     aA4.    u*           r\r  4. 

broadening  the  municipality's  powers.  ^^    ^up.    Ct.    Rep.    644;    Ennis  ^at«^ 

[For  other   cases,   see   Street  Railways,   I.   In  works   Lo.    v.   Jl^nnis,   Jdd    U.    b.   652,   58 

Digest  Sup.  Ct.  1908.1  L.  ed.  1139,  34  Sup.  Ct.  Rep.  767. 

Street  railways  —  rates  —  municipal  Importance  has  been  attached  by  this 

power  to  contract  —  confiscation.  c^urt  to  the  fact  that  a  written  accept- 

-W...1H  .!^«ir/  ^^'f\  ""^^  T    ^%^^*^^^  ance  of  ordinances  was  required,  thereby 

could  result  from  the  granting  of  a  street  ^     ^i*  *•             *      ^            ^          '              ^ 

railway   franchise   whiSh   would   bind    the  constituting  contTacts.               ,   ^,      ,   ^ 

street   railway   company   to   the   franchise  Detroit  v.  Detroit   Citizens'   Street   R. 

rates,  though  confiscatory,  where  the  mu-  Co.  184  XJ.  S.  368,  46  L.  ed.  592,  22  Sup. 

nicipality  was  without  power  to  contract  Ct.    Rep.    410;    Cleveland    v.    Cleveland 

away  its  authority  to  regulate  rates.  City  R.   Co.   194  U.   S.  534,  48   L.   ed. 

[For  other  cases,  see  Street  Railways,  I.;  Con-  linQ    04  Q„n    Cf    Ron    7^fl 

stltutlonal  Law.  608-628.  in  Digest  Sup.  Ct.  ^^^^  "^  1     P'a    j  ICep.    /OO. 

1908.]  The  rule  laid  down  by  this  court  111 

Street  railways  —  municipal  regulation  the  Columbus  Case  applies. 

—  contracting  away  power  to  fix  rates  Columbus   R.    Power  &   Light    Co.    v'. 

—  implication  —  confiscation.  Columbus,  249  XJ.  S.  398,  63  L.  ed.  6G9, 
6.  Limitations   by   contract    upon    the  g  a.L.R.  1648,  P.U.R.1919D,  239,  39  Sup. 

S^nwL  rn%.T?'"K'?  ^'^^'r*?  "^'^*  Ct.  Rep.  349;   Knoxville  Water  Co.   v. 

railway  rates  are  not  to  be  implied,  so  as  xr  ^«  -n      ion  n    c^    ao^    a^t  t       j    oni 

to    permit    the    continued    enforcement    of  ^^^""'^^^^  ^'J'  ^^J'  ^7  ^-  ^^-^'^h 

rates   fixed   by   franchise   ordinance   which  23  Sup.  Ct.  Rep.  531;  Cleveland  v.  Cleve- 

are  so  low  as  to  be  confiscatory.  land  City  R.  Co.  194  U.  S.  517,  48  L.  ed. 

£For  other  cases,  see  Street  Railways.  I. ;  Con-  1102,    24    Sup.     Ct.     Rep.     756 ;     Home 

•tuutlonal  Law.  608-628.  in  Digest  Sup.  Ct.  r^^^^^y^    ^    Teleg.   Co.   V.   Los   Angeles, 

[No.  263.]  211  U.  S.  274,  53  L.  ed.  183,  29  Sup.  Ct. 

Argued  March  23  and  24,  1921.     Decided  ^®P-  ^^*'  Vicksburg  v.  Vicksbuilg  Water- 

gueu  mu,  c"^^^.^"^^  1921            ^«*^'"«a  ^orks  Co.  206  U.  S.  496,  51  L.  ed.  1155, 

Ar>r>T.Ar    .»         .t^  '  r^.  /.  1   ^  .27  Sup.  Ct.  Rep.  762;  Detroit  v.  Detroit 

PPEAL  from  the  District  Court  of  citizens'   Street  R.   Co.  184  U.   S.  368, 

^.   *^®  ^?  m®^  ^^*^®^  ^P^  *K  Western  45  l.  ed.  592,  22  Sup.  Ct.  Rep.  410 ; 

District  of  Texas  to  review  a  decree  en-  potter  v.  Calumet  Electric  Street  R.  Co. 

joining  a  municipality  from  enforcing  a  153  Fed.  521 ;  Gas  &  Electric  Securities 

6-cent  street  railway  fare.     Affirmed.  Co.  v.  Manhattan  &  Q.  Traction  Corp. 

See  same   case   below,  on  motion   to  253  Fed.  453;  Moorhead  v.  Union  Light 

diwmiss,  257  Fed.  467.  &  P.  Co.  255  Fed.  920;  Michigan  R.  Co. 

The  facts  are  stated  in  the  opinion,  v.    Lansing,    260    Fed.    322;    Rochester 

Mr.  R.  J.  McMillan  argued  the  cause,  Teleph.  Co.  v.  Ross,  125  App.  Div.  76, 

and,  with  Mr.  Claude  V.  Birkhead,  filed  109   N.   Y.    Supp.    381 ;   Public   Service 

a  brief  for  appellants:  Commission  v.  Westchester  Street  R.  Co. 

The  cities  of  the  state  of  Texas  had  206  N.  Y.  209,  99  N.  E.  536,  206  Fed. 

authority  to  enter  into  a  franchise  con-  322;  People  ex  rel.  Jackson  v.  Suburban 

tract  of  this  character,  and  these  fran-  R.  Co.  178  111.  594,  49  L.R.A.  650,  53  N. 

chises,    which    were    accepted     by    the  E.  349. 

grantees  in  writing,  constituted  contracts.  The  fare  provisions  in  the  ordinance 

Athens  Teleph.  Co.  v.  Athens,  —  Tex.  in   question  constituted,  at  the  least,    a 

Civ.  App.  — ,  182  S.  W.  42;  Terrell  v.  condition   or  limitation  annexed   to   the 

Terrell  Electric  Light  Co.  —  Tex.  Civ.  grant,  which  complainant,  having  volun- 

App.  — ,  187  S.  W.  966;  Texarkana  Gas  tarilv  accepted,  is  estopped  to  contest. 

ft  B.  Co.  V.  Texarkana,  58  Tex.  Civ.  App.  Terrell   v.   Terrell   Electric  Light   Co. 

109,  123  S.  W.  213 ;  Houston  v.  Houston  —  Tex.  Civ.  App.  — ,  187  8.  W.  966 ; 

77S  S6S  V.  8. 
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Rochester  Teleph.  Co.  v.  Ross,  125  App. 
Div.  76,  109  N.  Y.  Supp.  381 ;  Potter  v. 
Calumet  Electric  Street  R.  Co.  158  Fed. 
520. 

No  single  fact  is  more  true  than  that 
the  utility  company  has  no  right  to  an 
emergency  rate  that  will  maintain  its 
normal  rate  of  income. 

Re  Empire  Gas  &  E.  Co.  (2d  Dist. 
N.  Y.)  P.U.R.1918D,  912;  Re  Long 
Island  R.  Co.  8  P.  S.  C.  (1st  Dist.  N.  Y.) 
294,  P.U.R.1918A,  654. 

Public  utility  companies,  like  other 
corporations  and  individuals,  must,  to 
some  extent,  ''take  the  lean  years  with 
the  fat,''  and  bear  some  loss  of  income  in 
war  time  without  flinching,  and  without 
claim  or  right  to  the  immediate  restora- 
tion of  a  full  return. 

Re  Queens  Borough  Gas  &  E.  Co.  (Ist. 
Dist.  N.  Y.)  P.U.R.1918P,  881. 

If  the  rate  of  fare  and  r^ulations 
agreed  upon  in  1899,  and  again  in  1917, 
by  the  parties,  are  now  inadequate  or 
impracticable,  such  inadequacy  and  im- 
practicability are  not  chargeable  to  the 
municipality  nor  to  its  inhabitants;  nor 
should  they  be  held  responsible  for  it, 
nor  be  compelled  to  make  changes  in  the 
existing  arrangement;  nor  should  they 
incur  sacrifices  in  aid  of  the  other  party. 

Columbus  R.  Power  &  Light  Co.  v. 
Columbus,  249  U.  8.  399,  63  L.  ed.  669, 
6  A.L.R.  1648,  P.U.R.1919D,  239,  39 
Sup.  Ct.  Rep.  349;  Muscatine  Lighting 
Co.  V.  Muscatine,  256  Fed.  929. 

Mr.  S.  J.  Brooks  argued  the  cause, 
and,  with  Messrs.  Howard  Templeton 
and  Walter  P.  Napier,  filed  a  brief  for 
appellee : 

Jurisdiction  is  determined  from  the 
plaintiff's  statement  of  his  own  claim  in 
the  bill  or  declaration,  unaided  by  any- 
thing alleged  as  a  matter  of  defense. 

Taylor  v.  Anderson,  234  U.  S.  74,  58 
L.  ed.  1218,  34  Sup.  Ct.  Rep.  724. 

Municipalities  are  creatures  of  the 
legislature,  and  have  only  such  powers 
as  are  granted  by  express  words,  or 
necessarily  and  fairly  implied  as  incident 
to  the  powers  so  expressly  granted;  and 
the  power  must  be  essential  to  the  de- 
clared objects  and  purposes  of  the  cor- 
poration,— not  simply  convenient,  but 
indispensable.  Any  fair,  reasonable 
doubt  concerning  the  existence  of  the 
power  is  resolved  by  the  courts  against 
the  city  corporation,  and  the  power  is 
denied. 

Cleburne  v.  Gulf,  C.  &  S.  F.  R.  Co. 

66  Tex.  461,  1  S.  W.  342;  Brenham  v. 

Brcnham  Water  Co.  67  Tex.  553,  4  S.  W. 

•143 ;  Galveston  &  W.  R.  Co.  v.  Galveston, 
65  L.  ed. 


90  Tex.  411,  36  IaR.A.  33,  39  S.  W. 
96. 

The  powers  granted  to  municipal  cor- 
porations are  strictly  construed,  and  • 
power  will  be  impli^  only  when,  with- 
out its  exercise,  an  express  duty  or 
authority  be  nugatory. 

Waldschmidt  v.  New  Braunfels,  — 
Tex.  Civ.  App.  — ,  193  S.  W.  1077; 
Cleburne  v.  Gulf,  C.  &  S.  F.  R.  Co. 
supra. 

The  sections  of  the  city  charter  relied 
on  by  the  city  were  insufficient  to  give 
the  city  power  to  make  contracts  fixing 
street  railway  fares. 

Home  Teleph.  &  Teleg.  Co.  v.  Lo» 
Angeles,  211  U.  S.  274,  275,  53  L.  ed. 
183,  184,  29  Sup.  Ct.  Rep.  50;  Mil- 
waukee Electric  R.  &  Light  Co.  v.  Rail- 
road Commission,  238  U.  S.  181,  59  L.  ed. 
1200,  P.U.R.1915D,  591,  35  Sup.  Ct. 
Rep.  820;  Winchester  v.  Winchester 
Waterworks  Co.  251  U.  S.  192,  64  L.  ed. 
221,  40  Sup.  Ct  Rep.  123;  Ottumwa  B. 
&  Light  Co.  V.  Ottumwa,  —  Iowa,  — p 
178  N.  W.  905;  Knoxville  Gas  Co.  v. 
Knoxville,  —  C.  C.  A.  — ,  P.U.R.1920B, 
901,  261  Fed.  283;  Southwest  Missouri 
R.  Co.  V.  Public  Service  Conmussion, 
281  Mo.  52,  219  S.  W.  381. 

The  city  was  prohibited  by  the  Con- 
stitution of  Texas  from  making  such  a 
contract. 

San  Antonio  Traction  Co.  v.  Altgelt, 
200  U.  S.  304,  50  L.  ed.  492,  26  Sup.  Ct. 
Rep.  261. 

Contracts  made  in  violation  of  statutes 
or  of  a  provision  of  the  Constitution  are 
absolutely  void  and  no  rights  whatever 
can  be  claimed  under  them. 

Edwards  County  v.  Jennings,  89  Tex. 
618,  35  S.  W.  1053;  Texas  &  P.  R.  Co. 
V.  Mahaffey,  98  Tex.  394,  84  S.  W.  646; 
Raywood  Rice,  Canal  &  Mill  Co.  v.  Erp, 
105-  Tex.  169,  146  S.  W.  155. 

Courts  do  not  look  with  favor  on 
conditions  subsequent. 

South  Texas  Teleph.  Co.  v.  Hunting- 
ton, 104  Tex.  350,  136  S.  W.  1053,  138 
S.  W.  381;  Ryan  v.  Porter,  61  Tex.  109. 

The  city  had  no  power  to  impose  a 
condition  subsequent. 

Galveston  &  W.  R.  Co.  v.  Galveston, 
90  Tex.  398,  36  L.R.A.  33,  39  S.  W.  96; 
Dill.  Mun.  Corp.  5th  ed.  §  1229. 

In  all  rate  cases  the  question  is  not 
what  were  the  conditions  at  the  time  the 
ordinance  was  passed,  but  the  conditions 
at  the  time  of  the  inqmry. 

Castle  V.  Mason,  91  Ohio  St.  296,  110 
N.  E.  463,  Ann.  Cas.  1917A,  164 ;  Lineoln 
Gas  &  E.  L.  Co.  v.  Lincoln,  250  U.  S. 
256^  63  L.  ed.  968,  39  Sup.  Ct.*Rep.  454; 
Darnell  v.  Edwards,  244  XT.  8.  564,  61 
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L.  ed.  1317,  P.U.H.1917F,  64,  37  Snp. 
Ct.  Rep.  701;  KnoxviUe  v.  Knoxville 
Water  Co.  212  U.  S.  15,  63  L.  ed.  380, 
29  Snp.  Ct.  Rep.  148 ;  San  Diego  Land  & 
Town  Co.  V.  National  City,  174  U.  S. 
757,  43  L.  ed.  1161,  19  Sup.  Ct.  Rep. 
804;  Municipal  Gas  Co.  v.  Public  Service 
Commission,  225  N.  Y.  89,  P.U.R.1919C, 
364,  121  N.  E.  772. 

Mr.  Chief  Justice  White  delivered  the 
opinion  of  the  court: 

The  decree  below  enjoined  the  city  of 
San  Antonio  from  enforcimc  a  5  cents 
fare  against  the  Public  Service  Com- 
pany, operating  street  railway  lines  in 
that  city,  on  the  ground  that  the  right 
to  enforce  such  rate  was  not  secured  to 
the  city  by  contract,  and  such  enforce- 
ment was  beyond  the  power  of  the  city 
because  of  the  confiscation  of  the  prop- 
erty of  the  railway  company,  which 
would  result  in  violation  of  the  14th 
Amendment  to  the  Constitution  of  the 
United  States. 

The  consideration  we  must  give  the 
subject  will  be  clarified  by  outlining  the 
origin  and  development  of  the  contro- 
versy. 

In  March,  1899,  the  city  of  San  An- 
tonio by  ordinance  extended  to  July  1, 
1940,  ^^the  rights,  privileges,  and  fran- 
chises heretofore  gn*anted  to  and  existing 
in  the  San  [540]  Antonio  Gas  Company, 
Mutual  Electric  Ldght  Company,  San 
Antonio  Street  Railway  Company,  and 
the  San  Antonio  Edison  Company." 
The  ordinance  provided,  among  other 
things,  that  the  two  companies  last 
named,  which  operated  street  railways 
in  the  city,  ''shall  charge  5  cents  fare 
for  one  continuous  ride  over  any  one  of 
their  lines,  with  one  transfer  to  or  from 
either  line  to  the  other.'' 

In  April,  1900,  all  the  property  of 
the  two  railway  companies  was  sold 
under  a  decree  of  a  state  court  to  the 
San  Antonio  Traction  Company,  and 
that  company,  with  the  approval  of  the 
city,  thereafter  controlled  and  carried 
on  both  linos. 

In  1903  the  state  enacted  a  half -fare 
law,  making  it  the  duty  of  the  Traction 
Company  to  carry  school  children  and 
students  for  half  fare,  and  subsequently 
an  ordinance  was  passed  by  the  city  in 
furtherance  of  this  law.  The  company 
refusing  to  carry  out  this  legislation,  on 
the  ground  that  it  impaired  the  obliga- 
tion of  its  contract  as  to  rate  of  fare 
resulting  from  the  Ordinance  of  1899, 
in  violation  of  the  Constitutions  of  the 
state  and*  of  the  United  States,  a  suit 

by  mandamus  to  compel  it  to  do  so  was 
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begun  by  an  individual,  and  from  a 
ruling  adverse  to  the  company's  eonten- 
tion,  the  case  was  taken  to  the  court  of 
civil  appeals.  That  court  held  that  it 
was  unnecessary  to  consider  whether  the 
rate  requirement  was  a  contract  be- 
cause, as  it  was  adopted  long  after  the 
provision  of  the  state  Constitution  that 
''no  irrevocable  or  uncontrollable  grant 
of  special  privileges  or  immunities  shall 
be  made;  but  all  privileges  and  fran- 
chises granted  by  the  legislature,  or 
created  under  its  authority,  shall  be 
subject  to  the  control  thereof/'  it  was 
necessarily  to  that  extent  restricted, 
and  therefore  left  the  state  free,  within 
the  limits  of  the  restriction,  to  exert  the 
authority  to  regulate.  As  a  result,  the 
half-fare  law  was  upheld,  obviously 
upon  the  conclusion  that  it  was  within 
the  power  [550]  to  regulate  as  restrieted 
by  the  constitutional  provision  ( —  Tex. 
Civ.  App.  — ,  81  S.  W.  106). 

Because  of  the  Federal  question  the 
case  was  brought  to  this  court  and  the 
decree  was  afObrmed  substantially  on  the 
ground  which  had  controlled  the  deci- 
sion below.  In  addition,  however,  the 
court  was  careful  to  point  out  that  the 
state  Constitution  prohibited  a  rate  r^- 
ulation  which  was  confiscatory,  bat 
that,  in  view  of  the  absence  of  all  aver- 
ment that  the  rate  in  question  waa  con- 
fiscatory, it  was  unnecessary  to  deal 
with  that  subject.  San  Antonio  Traetion 
Co.  V.  Altgelt,  200  U.  S.  304,  50  L.  ed. 
492,  26  Sup.  Ct.  Rep.  261. 

Presumably  under  the  power  to  regu- 
late as  thus  established,  the  city  there- 
after passed,  and  the  Traction  Company 
carried  out,  an  ordinance  imposing  the 
duty  of  free  transportation  of  police- 
men and  firemen. 

In  1912  the  state  Constitution  was 
amended  so  as  to  authorize  cities  having 
more  than  5,000  inhabitants,  by  vote  of 
th^eir  electors,  to  amend  their  charters 
or  adopt  new  ones,  subject  to  the  limi- 
tation that  the  charters  should  not  eon- 
tain  any  provision  inconsistent  with  the 
Constitution  or  general  laws  of  the 
state. 

In  the  meantime  the  two  companies, 
gas  and  electric,  dealt  with  in  the  Ordi- 
nance of  1899,  were  consolidated  and 
became  the  San  Antonio  Gas  A  Eleetrie 
Company,  and  in  1917  the  appdlee, 
the  San  Antonio  Public  Service  Com- 
pany, petitioned  the  city  government 
to  consent  to  its  acquisition  of  aU 
the  rights  and  property  of  the  San  An- 
tonio Traction  Company  and  of  the  Saa 
Antonio  Oas  &  Electric  ComiMuiy,  thus 
proposing  to  bring  under  onib  eontrol  the 
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four  eorporations  dealt  with  in  the 
Ordinance  of  1899.  The  city  consented 
by  an  ordinance  which  expressly  sub- 
jected the  Public  Service  Company  to 
all  the  limitations,  duties,  and  obliga- 
tions which  rested  upon  the  Traction 
Company  and  the  Gas  &  Electric  Com- 
pany. The  ordinance  further  provided 
that: 

''In  accepting  the  provisions  of  this 
ordinance  the  [551]  San  Antonio  Public 
Service  Company  agrees  that  the  city 
shall  hereafter  have  the  right  to  pass  all 
ordinances  not  in  direct  conflict  with 
the  laws  of  this  state  fixing  and  regulat- 
ing the  rates,  prices,  and  terms  at  which 
gas  and  electricity  shall  be  furnished 
for  public  and  private  purposes  to  the 
city  and  its  inhabitants.'' 

This  was  followed  by  provisions  re- 
quiring the  keeping  of  such  accounts  by 
the  Public  Service  Company  in  its  gas 
and  electric  departments  as  would  en- 
able the  city  to  exercise  the  power  to 
Rx  rates  as  to  gas  and  electricity.  The 
ordinance  having  been  accepted  by  the 
Public  Service  Company,  the  consolida- 
tion was  accomplished. 

At  and  for  a  long  time  prior  to  the 
consolidation  the  Penal  Code  of  the  city 
contained  a  provision,  accompanied  by  a 
penalty  for  its  violation,  forbidding,  ex- 
cept during  certain  hours  of  the  night, 
the  charging. of  more  than  a  5  cents  fare 
within  the  city  limits.  Shortly  after 
the  approval  of  the  consolidation  an- 
other ordinance  was  passed  forbidding 
and  penalizing  any  person,  firm,  or  cor- 
poration, enjoying  franchises  within  the 
city  limits,  or  their  agents  or  employees, 
from  charging  more  than  the  rate  then 
charged  and  collected,  without  obtaining 
the  permission  of  the  city.  In  conform- 
ity with  this  last-mentioned  ordinance 
the  Public  Service  Company,  in  Au- 
gust, 1918,  applied  to  the  city  for  per- 
mission to  increase  its  rate  of  fare  from 
5  to  6  cents,  based  upon  the  ground  that 
although  the  5  cents  fare  was  remu- 
nerative at  the  time  it  was  fixed,  it  had, 
by  the  increase  in  cost  of  operation  in 
practically  every  department,  become 
wholly  insufficient  for  that  purpose,  and 
oould  not  be  continued  without  confis- 
cating the  property  of  the  company. 
After  a  hearing  the  city,  by  an  ordi- 
nance reciting  that  as  the  company  was 
bound  by  the  forty-year  franchise, 
granted  in  1899,  to  charge  5  cents  fare, 
the  city  did  not  feel  authorized  nor 
called  upon  to  set  it  aside,  and  further- 
more, that  the  hearing  had  shown  no 
oBcemty  for  [552]  the  change  in  rate 
asked,  refused  the  company's  request,  at 
•ft  Ij.  ad. 


the  same  time  prohibiting,  under  a  pen- 
alty which  was  stated,  any  person,  firrn^ 
or  corporation  operating  any  street  rail- 
way within  or  partly  within  the  city 
from  charging  more  than  a  5  cents  fare. 

Thereupon  the  company  commenced 
this  suit  by  filing  its  bill  to  enjoin  the 
city  from  enforcing  the  5  cents  fare 
ordinance.  The  bill,  after  alleging  the 
adequacy  of  the  rate  of  5  cents  when 
originally  fixed  in  1899,  contained  the 
amplest  averments  concerning  its  pres- 
ent confiscatory  character.  The  i)rayer 
was  for  a  temporary  injunction  restrain- 
ing the  enforcement  of  the  5  cents  fare 
ordinances,  and  from  interfering  with 
the  company  in  putting  in  a  7  cents 
fare  instead,  and  from  enforcing  the 
ordinances  which  forbade  a  change  of 
fare.  It  was  prayed  that  if  the  com- 
pany was  not  permitted  to  put  in  effect 
the  7  cents  fare,  the  court  would  itself 
establish  that  rate,  or  such  other  as  it 
might  find  necessary  to  enable  the  com- 
pany to  pay  its  operating  expenses  and 
to  earn  a  reasonable  sum  on  its  invest- 
ment, and  that  a  permanent  injunction 
securing  the  results  prayed  be  awarded. 

The  city  moved  to  dismiss  the  bill  for 
want  of  jurisdiction  because  it  present- 
ed no  substantial  Federal  question,  as 
it  showed  on  its  face  that  the  parties 
were  bound  by  the  5  cents  fare  provi- 
sion of  the  franchise  ordinance  as  a 
contract  subject  to  be  enforced,  even 
though  the  rate  was  confiscatory,  and 
moreover  because  the  bill  otherwise 
stated  no  ground  ior  equitable  relief. 
The  court  overruled  the  motion.  It  re- 
viewed the  history  of  the  case  and 
decided  that,  in  view  of  the  controversy 
as  to  contract  growing  out  of  the  en- 
forcement of  the  half-fare  law,  termi- 
nated by  the  ruling  of  this  court  in  the 
Altgelt  Case,  as  well  as  of  all  the  sub- 
sequent dealings  between  the  parties, 
the  existence  of  a  contract  as  to  the  5 
cents  fare  was  not  established,  and 
hence,  the  attempt  to  enforce  it,  because 
of  the  confiscation  to  result,  gave  a 
cause  of  [553]  action  under  the  Consti- 
tution of  the  United  States.  267  Fed. 
467. 

The  city  then  answered  reiterating 
the  g^rounds  of  its  previous  challenge  to 
the  jurisdiction,  and  asserting  that  the 
franchise  ordinance  rate  was  based 
upon  a  contract  resulting  from  that 
ordinance  and  from  the  action  taken  at 
the  time,  and  in  furtherance  of  the  con- 
solidation. It  further  asserted  an  es- 
toppel to  deny  the  contract  arising  from 
various  acts  of  the  city  and  the  corpo- 
ration or  its  predecessors  from  the  time 
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of  the  Ordinanoe  in  1899  to  the  hrin^ing 
of  the  suit  in  1918.  Moreover,  disput- 
ing the  confiscatory  character  of  the  5 
cents  fare,  it  claimed  the  right  to  com- 
pel its  continued  exaction  in  virtue  of 
its  general  governmental  authority  to 
regulate  the  fare?  of  street  railway 
companies. 

The  case  was  referred  to  a  master  to 
report  on  the  facts  and  the  law.  Be- 
fore the  master,  a  hearing  was  had,  fol- 
lowed by  an  elaborate  report  on  both 
subjects.  As  the  action  of  the  court 
overruling  the  exception  to  its  jurisdic- 
tion had  adversely  disposed  of  the  ques- 
tion of  the  existence  of  the  contract 
concerning  the  5  cents  fare,  the  master 
put  that  subject  out  of  view  and  there- 
fore reported  only  on  the  facts  as  to  the 
confiscatory  character  of  the  5  cents 
rate  and  of  the  power  of  the  court, 
under  the  assumption  that  it  was  con- 
fiscatory, to  restrain  its  enforcement. 

A  few  words  from  the  report  will  suf- 
fice to  make  manifest  the  conclusion  of 
the  master.  He  said:  ''The  rate  pre- 
scribed l)y  the  ordinance  is  insufficient, 
because  of  the  changed  conditions  since 
the  rate  was  fixed  twenty  years  ago,  to 
enable  the  company  to  earn  a  fair  re- 
turn; but  I  have  reached  the  conclusion 
that  to  admit  the  contention  of  the  com- 
pany would  be  for  the  court  to  exercise 
a  power  it  does  not  possess;  ...  A 
rate,  reasonable  when  fixed,  does  not  be- 
come unreasonable,  from  the  judicial 
point  of  view,  because  of  changed  con- 
ditions.'' 

[554]  Although  the  Public  Service 
Company  excepted  to  the  conclusion  of 
law  thus  stated  and  to  some  of  the  sepa- 
rate conclusions  of  fact  made  by  the 
master,  no  exception  whatever  to  the  re- 
port was  made  by  the  city,  and  the  case 
therefore  went  to  the  court  upon  the  ad- 
mitted confiscatory  character  of  the  rate, 
upon  the  question  of  contract,  and  upon 
the  power  of  the  court,  if  no  such  con- 
tract existed,  to  restrain  the  confiscation 
which  would  result  from  giving  effect  to 
the  rate.  Adhering  to  its  previous  rul- 
ing the  court  declared  that  it  had  juris- 
dietion  to  prevent  the  admitted  confisca- 
tion which  would  result  from  the  5  cents 
rate.  Concluding,  however,  that  as  the 
court  was  not  a  primary  rate-making 
authority  it  would  not  fix  a  reasonable 
rate  to  replace  the  5  cents  rate,  the 
enforcement  of  which  would  be  enjoined, 
and  expressing  the  hope  that  the  parties 
might  agree  upon  such  a  rate,  it  an- 
nounced that  it  would  postpone  shaping 
the  final  decree  for  that  purpose. 

7B$ 


Some  weeks  afterward  the  final  de- 
cree was  entered.  It  enjoined  the  city 
from  interfering  with  the  complainant 
in  substituting  a  7  cents  fare  for  the 
5  cents  fare,  and  besides  enjoined  the 
city  from  enforcing  the  various  ordi- 
nances complained  of  in  the  bill  prohib- 
iting and  punishing  the  charging  of  a 
higher  rate  than  5  cents.  The  decree  re- 
served, however,  the  right  to  the  city  to 
ask  relief  whenever,  because  of  a  change 
in  conditions,  the  5  cents  fare  should 
cease  to  be  confiscatory.  In  addition, 
the  enforcement  of  the  city  ordinance 
imposing  the  half-fare  rate  for  school 
children  was  enjoined,  although  the  con- 
tinued enforcement  of  the  state  half- 
fare  law,  which  had  been  i^pheld  in  the 
Altgelt  Case,  was  expressly  declared  not 
to  be  restrained.  On  the  direct  appeal 
of  the  city  because  of  the  constitutional 
question  involved,  we  are  called  upon,  as 
at  the  outset  stated,  to  determine 
whether  error  was  committed  in  the  de- 
cree thus  rendered. 

[555]  That,  in  view  of  the  admitted 
fact  of  confiscation^  the  court  had  power 
to  deal  with  the  subject,  we  are  of  opin- 
ion is  too  clear  for  anything  but  state- 
ment. And  we  think  it  is  equally  clear 
that  as  the  right  to  regulate  gave  no 
power  whatever  to  violate  the  Constitu- 
tion by  enforcing  a  confiscatory  rate, — ^a 
result  which  could  only  be  sustained  as  a 
consequence  of  the  duty  to  pay  such  rate 
arising  from  the  obligations  of  a  con- 
tract,— it  follows  that  the  solitary  ques- 
tion to  be  considered  is  whether  a  con- 
tract existed  empowering  the  city  to 
enforce  the  confiscatory  rate. 

Primarily  the  answer  to  that  question 
must  depend  upon  whether  the  Ordi- 
nance of  1899,  fixing  the  5  cents  rate, 
was  a  contract.  That  it  was  not  and 
could  not  be,  we  are  of  opinion,  is  the 
necessary  result  of  the  provision  of  | 
17,  article  1,  of  the  state  Constitution, 
existing  in  1899,  prohibiting  "any  irrev- 
ocable or  uncontrollable  gn^ant  of 
special  privileges,"  etc.,  when  consid- 
ered in  the  light  of  the  irrevocable  and 
uncontrollable  elements  which  most 
necessarily  inhere  in  the  Ordinance  of 
1899  to  give  it  the  contract  consequenee 
relied  upon.  Indeed,  this  result  is  per- 
suasively established  by  the  ruling  in 
the  Altgelt  Case,  to  the  effect  that  if 
the  contract  right  were  conceded  there 
would,  in  view  of  the  constitutional  re- 
striction, be  such  an  inevitable  eonfliet 
between  that  right  and  the  dominmnt 
power  to  regulate  as  to  render  the  eon- 
tract  right  inoperative,  and  therefore  to 
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cause  it  to  perish  from  the  mere  fact 
of  admitting  its  conflict  with  the  au- 
thority to  regulate. 

But  it  is  urged  that  as  by  the  amend- 
ment to  the  state  Constitution  of  1912 
the  city  was  endowed  with  authority 
broad  enough  to  enable  it  to  contract  in 
granting  a  street  railway  franchise  con- 
cerning the  rate  of  fare  to  be  charged, 
disenthralled  from  the  limitation  of  § 
17,  article  1,  of  the  state  Constitution, 
it  follows  that  the  franchise  ordinance 
must,  after  that  date,  be  viewed  as 
such  a  contract  and  treated  accordingly. 
But  as  no  contract  between  the  [556] 
city  and  the  Traction  Company,  nuide 
after  the  constitutional  amendment  in 
1912  concerning  the  fare  in  question,  Is 
referred  to,  it  is  plain  that  even  if  the 
proposition  as  to  power  of  the  city  after 
1912  be,  for  the  sake  of  the  argument, 
conceded,  it  is  irrelevant  to  the  case  we 
are  considering. 

And  this  is  true  also  of  the  suggestion 
made  in  argument,  that  although  no 
contract  was  possible  under  the  consti- 
tutional restriction  which  would  bind 
the  city  not  to  lower  the  rate,  neverthe- 
less there  was  a  unilateral  contract  or 
condition  resulting  from  the  granting  of 
the  franchise  which  bound  the  railway 
company  to  the  franchise  late,  since 
again  there  is  not  the  slightest  sugges* 
tion  of  any  attempt  on  the  part  of  the 
parties  consciously  to  produce  such  a 
condition.  But  besides,  the  error  under- 
lying the  proposition  is  not  far  to  seek. 
The  duty  of  an  owner  of  private  prop- 
erty used  for  the  public  service  to 
charge  only  a  reasonable  rate,  and  thus 
respect  the  authority  of  government  to 
regulate  in  the  public  interest,  and  of 
government  to  regulate  by  fixing  such 
a  reasonable  rate  as  will  safeguard  the 
rights  of  private  ownership,  are  interde- 
pendent and  reciprocal.  Where,  how- 
ever, the  right  to  contract  exists  and 
the  parties,  the  public,  on  the  one  hand, 
and  the  private  owner,  on  the  other,  do 
so  contract,  the  law  of  the  contract  gov- 
erns both  the  duty  of  the  private  owner 
and  the  governmental  power  to  regu- 
late. Were,  therefore,  as  in  the  case 
supposed  in  the  argument,  the  regulat- 
ing power  of  government  wholly  un- 
controlled by  contract,  it  would  fol- 
low that  that  power  would  be  required 
to  be  exerted,  and  hence  the  supposed 
condition  operating  upon  the  private 
owner  would  be  nugatory.  Such  a  case 
really  presents  no  question  of  a  condi- 
tion, since  it  resolves  itself  into  a  mere 
itane  of  the  exercise  by  government  of 
its  regulatory  power. 

•  5  I/.  6d. 


Further,  however,  it  is  urged  that,  as 
at  the  time  of  the  consolidation  in  1917 
Uie  powers  of  the  city  were  not  [557] 
limited  by  the  constitutional  provision  re- 
ferred to,  the  necessary  effect  of  the  obli- 
gations which  the  Public  Service  Com- 
pany came  under  was  to  convert  the  6 
cents  fare  ordinance  into  a  contract 
conferring  the  right  to  enforce  it  even 
though  confiscatory.  But  that  question 
rests  upon  mere  implications,  as  no  ex- 
press provision  to  that  effect  is  pointed 
out  Sf oreover,  its  entire  want  of  merit 
not  only  results  from  that  fact,  but  from 
the  unwarranted  character  of  the  impli- 
cations upon  which  it  is  based.  They 
proceed  upon  assumptions  that,  because 
Ihe  city  exacted  as  a  condition  for  con- 
senting to  the  consolidation,  that  the 
existing  obligations  and  duties  of  the 
corporations  should  be  preserved,  a  con- 
tract as  to  the  5  cents  fare  arose.  The 
error  of  the  proposition  in  all  its  as- 
pects is  equally  apparent  from  a  broad- 
er view,  since  from  the  date  of  the  final 
decision  in  the  Altgelt  Case  up  to  the 
time  when  the  contention  as  to  confisca- 
tion resulting  from  the  changed  condi- 
tions arose,  the  acts  and  dealings  of  the 
parties  unmistakably  indicated  the  pur- 
pose to  exert  the  authority  derived 
from  the  i>ower  to  regulate,  to  the  ex- 
clusion of  the  limitations  resulting  from 
the  right  of  contract  which  had  been 
unsuccessfully  asserted  by  the  Traction 
Company  in  the  Altgelt  litigation.  This 
deduction  arises  not  only  from  the  ex- 
ertion by  the  city,  after  the  finality  of 
the  Altgelt  litigation,  of  the  power  to 
compel  the  carrying  of  policemen  and 
firemen  without  charge,  but  also  from 
the  general  limitations  expressed  in 
ordinances  making  no  reference  what- 
ever to  contract  rights,  and  asserting 
the  right  of  the  city  to  give  or  not  to 
give  consent  to  a  change  of  rate. 

In  fact,  the  city  ordinance  expressing 
the  consent  to  the  consolidation  makes 
this  clear,  since  having,  in  the  2d  see- 
tion,  imposed  upon  the  Public  Service 
Company  ''all  the  limitations,  duties, 
contracts,  forfeitures,  and  obligations 
imposed  on  or  required  of  either  of  said 
companies  at  this  time,"  yet  expressly, 
in  the  3d  section,  it  [558]  stipulated  for 
the  right  of  the  city  to  regulate  the 
charges  for  the  gas  and  electric  services, 
and  imposed  upon  the  Public  Service 
Company  the  duty  of  keeping  the  ac- 
counts as  to  such  services  in  such  a  man- 
ner as  to  enable  this  to  be  done.  Light  is 
necessarily  thrown  on  the  purpose  of  this 
provision  by  considering  that  the  right 
of  the  Public  Service  Company  to  a«»i«tV 
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that  the  maximum  rates  fixed  by  the 
Ordinance  of  1899  in  favor  of  the  gas 
and  electric  companies  were  contracts 
limiting  the  power  of  the  city  to  regu- 
late, had  not  been  determined  adversely 
to  those  companies,  as  had  been  done  as 
to  the  Traction  Company  by  the  Altgelt 
Case, — a  view  the  force  of  which  will  be 
felt  by  recalling  that,  by  the  amendment 
to  the  city's  charter  which  we  have 
stated,  the  constitutional  limitation 
which  led  to  the  deflection  of  the  con- 
tract clause  in  the  Altgelt  Case  was  no 
longer  applicable. 

The  bold  contrast  between  the  ordi- 
nance referred  to  and  the  statement 
made  by  the  city  in  the  ordinance  re- 
fusing the  increase  in  rate  to  meet  the 
eonfi^^cation,    because    of    the    assumed 

restraint  put  by  an  existing  contracti 
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tends  to  throw  abundant  light  on  the 
situation.  The  fact  is,  that  all  the  con- 
tentions of  the  city  as  to  implication  of 
contract  as  to  the  1899  rates  but  illus- 
trate the  plainly  erroneous  theory  upon 
which  the  entire  argument  for  the  city 
proceeds;  that  is,  that  limitations  by 
contract  upon  the  power  of  government 
to  regulate  the  rates  to  be  charged  by  a 
public  service  corporation  are  to  be  im- 
plied for  the  purpose  of  sustaining  the 
confiscation  of  private  property.  Home 
Teleph.  &  Teleg.  Co.  v.  Los  Angeles,  211 
U.  S.  265,  273,  63  L.  ed.  176,  182,  29 
Sup.  Ct.  Rep.  50,  and  cases  cited;  Mil- 
waukee Electric  R.  &  Light  Co.  v.  Wis- 
consin R.  Commission,  238  U.  S.  174, 
180,  69  L.  ed.  1254,  1260,  P.U.R.1915D, 
591,  35  Sup.  Ct.  Rep.  820. 
Affirmed. 
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8.  A.  McHenbt  et  al.,  Plaintiffs  in  Er- 
ror, V.  Bankers  Trust  Compint  et  al. 
[No.  191.] 

Error  to  state  court — ^Federal  question 
— error  or  certiorari. 

In  Error  to  the  Court  of  Civil  Appeals, 
First  Supi*eme  Judicial  District  of  the 
State  of  Texas. 

See  same  case  below,  —  Tex.  Civ.  App. 
— ,  206  S.  W.  560. 

Mr.  Don  A.  Bliss  for  plaintiffs  in  er- 
ror. 

Messrs.  B.  F.  Louis  and  D.  W.  Glass- 
cock, in  propriis  personis,  for  defendants 
in  error. 

January  31,  1921.  Per  Curiam:  Dis- 
missed for  want  of. jurisdiction  under  the 
Act  of  September  6,  1916  (39  Stat,  at  L. 
726,  chap.  448,  Comp.  Stat.  §  1207,  Fed. 
Stat.  Anno.  Supp.  1918,  p.  411). 


SuPBBMB   Lodge   of   the   Knights   ov 

Ptthias,  Plaintiff  in  Error,  v.  Salus 

N.  Overton.    [No.  176.] 

Error  to  state  court — Federal  question 
— error   or  certiorari. 

In  Error  to  the  Supreme  Court  of  the 
State  of  Alabama. 

See  same  case  below,  203  Ala.  193,  16 
A.L.R.  649,  82  So.  443. 

Messrs.  Sol  H.  Esarey,  Lailirrence  Coop* 
er,  and  George  P.  Cooper  for  plaintiff  m 
error. 

No  appearance  for  defendant  in  error. 

January  31,  1921.  Per  Curiam:  Dis- 
missed for  want  of  jurisdiction:  Act  of 
September  -6,  1916  (39  Stat,  at  L.  726, 
chap.  448,  Comp.  Stat.  §  1207,  Fed.  Stat. 
Anno.  Supp.  1918,  p.  411).  See  Jett 
Bros.  Distilling  Co.  v.  Carrollton,  252 
U.  8.  1,  6,  64  L.  ed.  421,  423,  40  Sup.  Ct. 
Bep.  255. 
•ft  li.  ed. 


W.  E.  Stewart,  Plaintiff  in  Error,  v.  E. 

G.  McAlustbr  et  al.     [No.  174.J 

Error  to  state  court — error  or  certiorari 
— frivolous  Federal  question. 

In  Error  to  the  Court  of  Civil  Ap- 
peals, Fourth  Supreme  Judicial  District 
of  the  State  of  Texas. 

See  same  case  below,  —  Tex.  Civ.  App. 
— ,  209  S.  W.  704. 

Mr.  Don  A.  Bliss  for  plaintiff  in  error. 

Mr.  J.  C.  George  for  defendants  in  ei*- 
ror. 

January  31,  1921.  Per  Curiam:  Dis- 
missed for  want  of  jurisdiction: 

1.  Act  of  September  6,  1916  (39  Stat, 
at  L.  726,  chap.  448,  Comp.  Stat.  §  1207, 
Fed.  Stat.  Anno.  Supp.  1918,  p.  411). 

2.  Goodrich  v.  Ferris,  214  U.  S.  71, 
79,  53  L.  ed.  914,  917,  29  Sup.  Ct.  Rep. 
580;  Toop  v.  Ulysses  Land  Co.  237  U.  S. 
580,  583,  59  L.  ed.  1127,  1128,  35  Sup. 
Ct.  Rep.  739;  [560]  United  Surety  Co. 
V.  American  Fruit  Product  Co.  238  U.  S. 
140,  142,  59  L.  ed.  1238,  1239,  35  Sup. 
Ct.  Rep.  828;  Sugarman  v.  United 
States,  249  U.  S.  182,  184,  63  L.  ed.  550, 
551,  39  Sup.  Ct.  Rep.  191;  Berkman  v. 
United  States,  250  U.  S.  114,  118,  d3 
L.  ed.  877,  884,  39  Sup.  Ct.  Rep.  411; 
Piedmont  Power  &  Light  Co.  v.  Graham, 
253  U.  S.  193,  64  L.  ed.  855,  40  Sup. 
Ct.  Rep.  453. 


Bek  B.  Lindset,  Plaintiff  in  Error,  v. 
Peopt.e  of  the  State  op  Colorado  at 
THE  Relation  of  John  A.  Rush,  Dis- 
trict Attorney,  etc.    [No.  154.] 
Error  to  state  court — Federal  question 

— error  or  certiorari. 
In  Error  to  the  Supreme  Court  of  the 

State  of  Colorado. 

See  same  case  below,  06   Colo.   343, 

16  A.L.R.  1250,  181  Pae.  53L 
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Mr.  Edward  P.  Costigan  for  plaintiff 
in  error. 

Mr.  Victor  E.  Keyes  for  defendant  in 
error. 

January  31,  1921.  Per  Curiam:  Dis- 
missed for  want  of  jurisdiction  under  the 
Act  of  September  6,  1916  (39  SUt.  at 
L.  726,  chap.  448,  Comp.  Stat.  §  1207, 
Fed.  Stat.  Anno.  Supp.  1918,  p.  411. 


Kenneth  D.  Steere,  Appellant,  v.  W. 

W.  Beatty  et  al.     [No.  144.] 

Appeal — ^from  district  court — ^jurisdic- 
tion below. 

Appeal  from  the  District  Court  of  the 
United  States  for  the  Western  District 
of  North  Carolina. 

Mr.  Qeorge  Warner  Swain  for  appel- 
lant. 

Mr.  W.  B.  Councill  for  appellees. 

February  28,  1921.  Per  Curiam: 
Dismissed  for  the  want  of  jurisdiction 
upon  the  authority  of 

(1)  Re  Leaf  Tobacco  Bd.  of  Trade, 
222  U.  S.  578,  581,^6  L.  ed.  323,  22  Sup. 
Ct.  Rep.  833. 

(2)  Farrell  v.  O'Brien  (O'Callaghan 
▼.  O'Brien)  199  U.  S.  89,  100,  50  L.  ed. 
101,  107,  25  Sup.  Ct.  Rep.  727 ;  Goodrich 
V.  Ferris,  214  U.  S.  71,  79,  53  L.  ed.  914, 
917,  29  Sup.  Ct.  Rep.  580;  Brolan  v. 
United  States,  236  U.  S.  216,  218,  59 
L.  ed.'544,  547,  35  Sup.  Ct.  Rep.  285; 
Sugarman  v.  United  States,  249  U.  S. 
182,  184,  63  L.  ed.  550,  551,  39  Sup.  Ct. 
Rep.  191. 


[561]     DeLamar    Compant,    Limited, 

Plaintiff  in  Error,  v.  United  States 

OF  America.     [No.  179.] 

Error  to  dbtrict  court — frivolous  Fed- 
eral question. 

In  Error  to  the  District  Court  of  the 
United  States  for  the  District  of  Idaho. 

Mr.  Richard  H.  Johnson  for  plaintiff 
in  error. 

Assistant  Attorneys  General  Gamett 
and  Underwood  for  defendant  in  error. 

February  28,  1921.  Per  Curiam: 
Dismissed  for  want  of  jurisdiction  upon 
the  authority  of  Toop  v.  Ulysses  Land 
Co.  237  U.  S.  680,  582,  59  L,  ed.  1127, 
1128,  35  Sup.  Ct.  Rep.  739;  United 
Surety  Co.  v.  American  Fruit  Product 
Co.  238  U.  S.  140,  142,  59  L.  ed.  1238, 
1239,  35  Sup.  Ct.  Rep.  828;  Sugarman 
V.  United  States,  249  U.  S.  182,  184,  63 
L.  ed.  550,  551,  39  Sup.  Ct.  Rep.  191. 
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Missouri,   EIansas,   &   Texas   Raitavat 

Company  et  al.,  Plaintiffs  in  Error,  v. 

Hannah  L.  Zuber.     [No.  198.] 

Error  to  state  court-^Federal  question 
— decision  on  non-Federal  ground. 

In  Error  to  the  Supreme  Court  of  the 
State  of  Oklahoma. 

See  same  case  below,  76  Okla.  146,  7 
A.L.R.  840,  184  Pac.  452. 

Mr.  M.  D.  Green  for  plaintiffs  in 
error. 

Mr.  Charles  W.  Smith  for  defendant 
in  error. 

February  28,  1921.  Per  Curiam: 
Dismissed  for  want  of  jurisdiction  upon 
the  authority  of  California  Powder 
Works  V.  Davis,  151  U.  S.  389,  393,  38 
L.  ed.  206,  207,  14  Sup.  Ct.  Rep.  350; 
Cuyahoga  River  Power  Co.  v.  Northern 
Realty  Co.  244  U.  S.  300,  303.  61  L.  ed. 
1153,  1157,  37  Sup.  Ct.  Rep.  643;  Bilby 
V.  Stewart,  246  U.  S.  255,  257,  62  L.  ed. 
701,  702,  38  Sup.  Ct.  Rep.  264;  Parson. 
Son  k  Co.  V.  Bird,  248  U.  S.  268,  271, 
63  L.  ed.  233,  235,  39  Sup.  Ct.  Rep.  111. 


Virginia  Trust  Company  et  al..  Execu- 
tors, etc..  Plaintiffs  in  Error,  v.  Com- 

MONWEAI/TH    OF   ViROINIA   et   al.       [No. 

269.] 

Error  to  state  court — Federal  question 
—error  or  certiorari. 

In  Error  to  the  Supreme  Court  of 
Appeals  of  the  State  of  Virginia. 

See  same  case  below,  125  Va.  337,  99 
S.  E.  573,  101  S.  E.  404. 

Mr.  John  S.  Barbour  for  plaintiffs  in 
error. 

Messrs.  John  R.  Saunders  and  J.  D. 
Hank,  Jr.,  for  defendants  in  error. 

February  28,  1921.  Per  Curiam: 
Dismissed  for  want  of  jurisdiction  upon 
the  authority  of  §  237  of  the  Judicial 
[562]  Code,  as  amended  by  the  Act  of 
September  6,  1916  (39  Stat,  at  L.  72G, 
chap.  448,  Comp.  Stat.  §  1214,  Fed.  Stat. 
Anno.  Supp.  1918,  p.  411),  §  2. 


Otto  Mueller  et  al..  Plaintiffs  in  fSrror. 
V.  Northern  Pacific  Railway  Com- 
pany.   [No.  305.] 

Error  to  state  court — ^Federal  question 
— error  or  certiorari. 

In  Error  to  the  Supreme  Court  of  the 
State  of  Washington. 

See  same  case  below,  108  Wash.  684, 
185  Pao.  630. 

Mr.  Dallas  V.  Halverstadt  for  plain- 
tiffs in  error. 
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Mr.  Charles  W.  Bunn  for  defendant 
in  error. 

February  28,  1921.  Per  Curiam: 
Dismissed  for  want  of  jurisdiction  upon 
the  authority  of  §  237  of  the  Judicial 
Code,  as  amended  by  the  Act  of  Sep- 
tember 6,  1916  (39  Stat,  at  L.  726,  chap. 
448,  Comp.  Stat.  §  1214,  Fed.  Stat. 
Anno.  Supp.  1918,  p.  411),  §  2. 


City  of  Hillsboro,  Oregon,  Plaintiff  in 
Error,  v.  Public  Service  Commission 
OF  Oregon,  etc.,  et  al.     [No.  618.] 
Error  to  state  court — Federal  question 

— error  or  certiorari. 
In  Error  to  the  Supreme  Court  of  the 

State  of  Oregon. 

See  same  case  below,  97  Or.  320,  187 

Pac.  617,  on  rehearing  97  Or.  332,  192 

Pac.  390. 
Mr.  Martin  h.  Pipes  for  plaintiff  in 

error. 
Mr.  Charles  A.  Hart  for  defendants 

in  error. 
February    28,    1921.      Per    Curiam: 

Dismissed  for  want  of  jurisdiction  on 

authority  of 

(1)  Section  237  of  the  Judicial  Code, 
as  amended  by  the  Act  of  September  6, 
1916  (39  Stat,  at  L.  726,  chap.  448, 
Comp.  Stat.  §  1214,  Fed.  Stat.  Anno. 
Supp.  1918,  p.  411),  §  2. 

(2)  Union  Dry  Goods  Co.  v.  Georgia 
Pub.  Service  Corp.  248  U.  S.  372,  63 
L.  ed.  309,  9  A.L.R.  1420,  P.U.R.1919C, 
60,  39  Sup.  Ct.  Rep.  117. 

(3)  Hunter  v.  Pittsburgh,  207  U.  S. 
161,  178,  62  L.  ed.  161,  159,  28  Sup.  Ct. 
Rep.  40;  Pawhuska  v.  Pawhuska  Oil  & 
Gas  Co.  260  U.  S.  394,  397,  63  L.  ed. 
1064,  1056,  P.U.R.1919E,  178,  39  Sup. 
Ct.  Rep.  526. 


Henri   Eunick  Moncravib  Van   Tine, 
now   Harrison,   et  al.,   Appellants,  v. 

LUELLA  MONCRAVIE.      [No.  422.] 

Appeal — ^from  circuit  court  of  appeals 
— Federal  question. 

Appeal  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Eighth  Circuit 

See  same  case  below,  264  Fed.  776. 

Messrs.  T.  J.  Leahy  and  C.  S.  Macdon- 
ald  for  appellants. 

Mr.  AJfred  M.  Jackson  for  appellee. 

[563]  March  7,  1921.  Per  Curiam: 
Dismissed  for  want  of  jurisdiction  upon 
the  authority  of 

(1)  Hull  V.  Burr,  234  U.  S.  712, 720, 68 
L.  ed.  1567,  1561,  34  Sup.  Ct  Rep.  892; 
«a  li.  ed. 


St.  Anthony's  Church  v.  Pennsylvania  S. 
Co.  237  U.  S.  575,  577,  59  L.  ed.  1119, 
1122,  35  Sup.  Ct.  Rep.  729 ;  Delaware,  L. 
&  W.  R.  Co.  V.  Yurkonis,  238  U.  S.  439, 
444,  69  L.  ed.  1397, 1400,  35  Sup.  Ct.  Rep. 
902. 

(2)  Spencer  v.  Duplan  SUk  Co.  191  U. 
S.  526,  530,  48  L.  ed.  287,  290,  24  Sup. 
Ct.  Rep.  174;  Devine  v.  Los  Angeles,  202 
U.  S.  313,  333,  50  L.  ed.  1046,  1053,  26 
Sup.  Ct.  Rep.  652;  Shulthis  v.  McDougal, 
226  U.  S.  561,  569,  56  L.  ed.  1205,  1211, 
32  Sup.  Ct.  Rep.  704;  G.  &  C.  Merriam 
Co.  V.  Syndicate  Pub.  Co.  237  U.  S.  618, 
59  L.  ed.  1148,  35  Sup.  Ct.  Rep.  708. 


Alice  Harn  and  W.  F.  Harn,  Plaintiffs 
in  Error,  v.  Interstate  Building  A 
Loan  Company  et  al.     [No.  429.] 
Error  to  state  court — Federal  question 
— error  or  certiorari. 

In  Error  to  the  Supreme  Court  of  the 
State  of  Oklahoma. 

See  same  case  below,  77  Okla.  265,  188 
Pac.  343. 

Alice  Ham  and  W.  F.  Ham,  plaintiffs 
in  error,  pro  sese. 

Messrs.  W.  F.  Wilson  and  Enoch  A. 
Chase  for  defendants  in  error. 

March  7,  1921.  Per  Curiam:  Dis- 
missed for  want  of  jurisdiction  upon  the 
authority  of  §  237  of  the  Judicial  Code, 
as  amended  by  the  Act  of  September  6, 
1916  (39  Stat,  at  L.  726,  chap.  448,  Comp. 
Stat.  §  1214,  Fed.  Stat.  Anno.  Supp.  1918, 
p.  411),  §  2. 


United  States  Fidelity  &  Guarantt 
Company  et  al..  Plaintiffs  in  Error,  v. 
Travelers  Insurance  Machinb  Cox- 
pan  y.     [No.  612.] 

Error  to  state  court — Federal  question 
— error  or  certiorari. 

In  Error  to  the  Court  of  Appeals  of 
the  State  of  Kentucky. 

See  same  case  below,  188  Ky.  841,  224 
S.  W.  496. 

Mr.  William  Marshall  Bullitt  for  plain- 
tiffs in  error. 

Mr.  David  R.  Castleman  for  defendant 
in  error. 

March  7,  1921.  Per  Curiam:  Dia- 
missed  for  want  of  jurisdiction  upon  the 
authority  of  §  237  of  the  Judicial  Code, 
as  amended  by  the  Act  of  September  6, 
1916  (39  Stat,  at  L.  726,  chap.  448,  Conm. 
SUt.  §  1214,  Fed.  Stat.  Anno.  Supp.  191B, 

p.  411),  §  2. 
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[564]     Illinois     Cbntral     Railroad 

CoMPANT,   Plaintiff   in   Error,   v.   C. 

B.  Johnson.    [No.  620.] 

Error  to  state  court — Federal  question 
— error  or  certiorari. 

In  Error  to  the  Supreme  Court  of  the 
State  of  Alabama. 

See  same  case  below,  205  Ala.  1,  87  So. 
866. 

Messrs.  Augustus  Benners,  W.  S.  Hor- 
ton,  and  R.  V.  Fletcher  for  plaintiff  in 
error. 

Mr.  William  Augustus  Denson  for  de- 
fendant in  error.^ 

March  7,  1921.  Per  Curiam:  Dis- 
missed for  want  of  jurisdiction  upon  the 
authority  of  §  237  of  the  Judicial  Code, 
as  amended  by  the  Act  of  September  6, 
1916  (39  Stat,  at  L.  726,  chap.  448,  Comp. 
Stat.  §  1214,  Fed.  Stat.  Anno.  Supp. 
1018,  p.  411),  §  2. 


Ex  parte:   In  the  Matter  ov  Wiluam 

Bradley  et  al..  Petitioners.     [No.  — , 

Original.] 

Motion  for  leave  to  file  petition  for  a 
Writ  of  Certiorari. herein. 
.   Messrs.    Thomas    Henry    Keogh    and 
Ralph  E.  Moody  for  petitioners. 

No  appearance  for  respondent 

March  7, 1921.    Denied 


Ez  parte:  In  the  Matter  of  the  Egrt 

Register  Compant,  Petitioner.     [No. 

— ,  Original.] 

Motion  for  leave  to  file  petition  in  con- 
tempt herein. 

Messrs.  H.  A.  Toulmin  and  H.  A.  Toul- 
min,  Jr.|  for  petitioner. 

No  appearance  for  respondent. 

Mareh  7, 1921.    Denied. 


Cornelius  C.  Watts  et  al.,  Petitioners, 

▼.  Elt  Real  Estate  &  Investment 

Ck>MPANT.     [No.  389.]   . 

Motion  to  dismiss  the  petition  for  Writ 
of  Certiorari  in  this  case,  for  want  of 
prosecution. 

See  same  case  below,  262  Fed.  721. 

Messrs.  S.  L.  Kingan,  Herbert  Noble, 
Hartwell  P.  Heath,  and  Conrad  H.  Syms 
tor  petitioners. 

Mr.  Selim  M.  Franklin  for  respondent. 

March7, 192L    Granted. 
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[565]  Southern  Paper  Compant, 
Plaintiff  in  Error,  v.  Stokes  V.  Rob- 
ertson, State  Revenue  Agent.  [No. 
661.] 

Error  to  state  court — Federal  question 
— error  or  certiorari. 

In  Error  to  the  Supreme  Court  of  the 
State  of  Mississippi. 

See  same  case  below,  on  first  appeal, 
119  Miss.  113,  80  So.  384,  on  second 
appeal,  —  Miss.  — ,  86  So.  139. 

Mr.  W.  A.  White  for  plaintiff  in  er- 
ror. 

Mr.  Gkorge  Butler  for  defendant  in 
error. 

March  14,  1921.  Per  Curiam:  Dis- 
missed  for  want  of  jurisdiction  uxK>n  the 
authority  of  §  237  of  the  Judicial  Code, 
as  amended  by  the  Act  of  September  6, 
1916  (39  Stat,  at  L.  726,  chap.  448,  §  2, 
Comp.  Stat.  §  1214,  Fed.  Stat  Anno. 
Supp.  1918,  p.  411). 


Missouri,   Kansas,   ft   Texas   Railway 

Company,  Plaintiff  in  Error,  v.  Thomas 

M.  Reynolds.     [No.  142.] 

Writ  and  process — service  on  foreign 
corporation. 

In  Error  to  the  Superior  Court  of  the 
State  of  Massachusetts. 

See  same  case  below,  in  supreme  ju- 
dicial court,  228  Mass.  684,  117  N.  £. 
913. 

Messrs.  Joseph  M.  Bryson,  R.  O. 
Dodge,  and  J.  L.  Thomdike  for  plaintiff 
in  error. 

Messrs.  Burton  E.  Eames  and  William 
E.  Tucker  for  defendaiit  in  error. 

March  21,  1921.  Per  Curiam:  Af- 
firmed with  costs  upon  the  authority  of 
St.  Louis  Southwestern  R.  Co.  v.  Alexan- 
der, 227  U.  S.  218,  67  L.  ed.  486,  33  Sup. 
Ct.  Rep.  246,  Ann.  Cas.  1916B,  77. 


WssTKRN  Union  Telbgraph  Company, 

Petitioner,  v.  Eugbnb  £.  Southwick. 

[No.  210.] 

Conmierce — conflicting  state  and  Fed- 
eral regulations — ^interstate  telegrams. 

On  a  Writ  of  Certiorari  to  the  Court 
of  Civil  Appeals  for  the  Seventh  Su- 
preme Judicial  District  of  the  State  of 
Texas. 

See  same  case  below,  —  Tex.  Civ.  App. 
— ,  214  S.  W.  987. 

Messrs.  Rush  Taggart,  Frauds  Ray- 
mond Stark,  and  Soaepik  L.  Egmn  for 
petitioner. 

No  appearance  for  respondent. 

1S6  V.  B. 


1920. 


MEMORANDA  CASEJS. 


od5-utt7 


March  21,  1921.  Per  Curiam:  Re- 
versed with  costs,  and  cause  remanded  for 
further  proceedings,  upon  the  authority 
of  Postal  Teleg.-Cable  Co.  v.  Warren- 
Godwin  Lumber  Co.  251  U.  S.  27,  64  L. 
ed.  118,  40  Sup.  Ct.  Kep.  69;  Western 
U.  Teleg.  Co.  v.  Boegli,  251  U.  S.  315, 
64  L.  ed.  281,  40  Sup.  Ct.  Rep.  1G7. 


[566]   State  ov  Washingtok  ex  rel. 

McPherson       Brothehs       Company, 

Plaintiff  in  Error,  v.  Douglas  County 

and  Superior  Court  of  Chelan  County, 

Washington.     [No.  231.] 

Error  to  state  court — Federal  question 
---error  or  certiorari. 

In  Error  to  the  Supreme  Court  of  the 
State  of  Washington. 

See  same  case  below,  108  Wash.  58, 
182  Pac.  962. 

Mr.  Peter  McPherson  for  plaintiff  in 
error. 

Mr.  L.  L.  Thompson  for  defendants  in 
error. 

March  21,  1921.  Per  Curiam:  Dis- 
missed for  want  of  jurisdiction  upon  the 
authority  of  §  237  of  the  Judicial  Code, 
as  amended  by  the  Act  of  September  6, 
1916  (39  Stat,  at  L.  726,  chap.  448,  Comp. 
Stat.  §  1214,  Fed.  Stat.  Anno.  Supp.  1918, 
p.  411),  §  2. 


Frank  M.  Hoy,  Appellant,  v.  Franklin 

K.    Lane,    Secretary   of   the   Interior. 

[No.    212] ;    and    United    States    op 

America  ex  rel.  Edmund  0.  Wattis, 

Plaintiff   in    Error,    v.    Franklin    K. 

Lane,  Secretary  of  the  Interior   [No. 

213]. 

Appeal  —  abatement  —  termination  of 
office. 

Appeal  from  and  In  Error  to  the  Court 
uf  Appeal*  of  the  District  of  Columbia. 

See  same  case  i)elow  in  No.  212,  49 
App.  D.  C.  383,  26G  Fed.  1008,  in  No.  213, 
49  App.  D.  G.  385,  266  Fed.  1005. 

Messrs.  Harry  A.  Hegarty  and  S.  S. 
Ashbaugh  for  appellants. 

Messrs.  Assistant  Attorney  General 
Gamett  and  Mr.  H.  L.  Underwood  for 
appellee. 

March  28,  1921.  Per  Curiam:  Dis- 
missed for  want  of  jurisdiction  upon  the 
authprity  of 

(1)  United  States  v.  Boutwell,  17  Wall. 
604,  607,  21  L.  ed.  721,  722;  Pullman  v. 
Knott,  243  U.  S.  447,  449,  61  L.  ed.  841, 
842,  37  Sup.  Ct.  Rep.  428;  Shaffer  v. 
Howard,  249  U.  S.  200,  201,  63  L.  ed. 
559,  39  Sup.  Ct.  Rep.  255. 
•5  L.  ed. 


(2)  Act  of  Februai-v  8,  1899  (30  Stat, 
at  L.  822,  chap.  121,  Comj).  Stat.  §  1594, 
8  Fed.  Stat.  Anno.  2d  ed.  p.  953);  Le 
Crone  v.  McAdoo,  253  U.  S.  217,  219,  64 
L.  ed.  869,  870,  40  Sup.  Ct.  Rep.  510. 


British  Columbia  Mills  Tug  &  Barge 

Company,   Petitioner,  v.   A.   W.  Mil- 

ROiE.     [No.  664.] 

Petition  [567]  for  a  Writ  of  Certio- 
rari to  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit. 

Messrs.  Charles  H.  Farrell  and  W.  B. 
Stratton  for  petitioner. 

Mr.  William  II.  Gorliam  for  respond- 
ent. 

January  31,  1921.     Granted. 


Great  NoRTriERx  Railway  Company  et 
al..    Petitioners,    v.    Merchants    Ele- 
vator Company.     [No.  686.] 
Petition   for  a   Writ  of   Certiorari   to 
the  Supreme  Court  of  the  State  of  Min- 
nesota. 

See  same  case  below,  —  Minn.  — ^  180 
N.  W.  105. 

Messrs.   John   F.   Finerty   and   F.   G„ 
Dorety  for  petitioners. 

January  31,  1921.     Granted. 


HuLETT  C.  Merritt,  Petitioner,  v.  United 
States  of  America.     [No.  519.] 
Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

See  same  case  below,  264  Fed.  870. 
Messrs.  W.  H.  Anderson,  James  A.  An- 
derson,   Howard    S.    Lewis,    Edwin    A. 
Meserve,  and  F.  B.  Crosthwaite  for  peti- 
tioner. 

Mr.  Solicitor  General  Frierson  for  re- 
spondent. 

March  7,  1921.  Granted,  the  transcript 
of  record  heretofore  filed  as  an  exhibit 
to  the  i)ctition  to  stand  as  a  return  to  the 
writ. 


Industrial    Accident    Commission    op 
THE  State  op  California,  Petitioner, 
V.  John  Barton  Payne,  as  Agent,  etc. 
(Los    Angeles   &    Salt   Lake    Railway 
Company).     [No.  737.] 
Petition  for  a  Writ  of  Certiorari  to  the 
District  Court  of  Appeal,  Second  Appel- 
late District,  Division  2,  of  the  State  of 
California. 
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S«e  same  ease  bdow,  —  Gal.  App.  — ^ 
196  PaA.  81. 

Mr.  Warren  H.  Pillsbnry  for  petitioner. 

ICesBrs.  A.  S.  Halsted  and  Alexander 
Britton  for  respondent. 

March  14,  1921.    Granted. 


NoBTH  Carolina  Railboad  Compant,  Pe- 
titioner, v.  Evelyn  K.  Lbs,  Adminis- 
tratrix, etc.     [No.  758.] 
[568]  Petition  for  a  Writ  of  Certio- 
rari to  the  Supreme  Court  of  the  State 
of  North  Carolina. 

Messrs.  S.  R.  Prince,  H.  O'B.  Cooper, 
John  N.  Wilson,  and  L.  £.  Jeffries  for 
petitioner. 
Mr.  R.  C.  Strudwick  for  respondent. 
March  21,  1921.    Granted. 


Charles  W.  Anderson,  Collector  of  In- 
ternal   Revenue,    Petitioner,    v.    New 
Y<»K  Lnv  Insurance  Compant.    [No. 
783.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals 

for  the  Second  Circuit. 

See  same  ease  below,  269  Fed.  1021. 
Mr.    Solicitor    General    Frierson    and 

Assistant  Attorney  General  Adams  for 

petitioner. 
Mr.  James  H.  Mcintosh  for  respondent. 
March  28,  1921.    Granted. 


CoMMKROB  Trust  Compant,  Petitioner, 

V.    Samuel    Rusnak,    Trustee,    etc. 

[No.  671.1 

Petition  for  a  Writ  of  Certiorari  to 
the  United  States  Circuit  Court  of  Ap- 
peals for  the  Seventh  Circuit. 

See  same  case  below,  268  Fed.  318. 

Messrs.  Lewis  A.  Stebbins,  Eugene  L. 
Garey,  Paul  L'Amoreaux,  and  W.  H. 
Sears  for  petitioner. 

No  appearance  for  respondent. 

January  31,  1921.    Denied. 


[560]   Charles  Woomn  et  aL,  Pieti- 

tioners,   v.   Union   PAomo  Railboad 

Company.     [No.  659.] 

Petition  for  a  Writ  of  Certiorari  to 
the  Supreme  Court  of  the  State  of 
Nebraska. 

See  same  case  below,  104k  Neb.  421,  177 
N.  W.  740. 

Messrs.  C.  C.  Fiansburg  and  W.  H. 
Thompson  for  petitioners. 

Messrs.  N.  H.  Loomis  and  C.  A. 
Magaw  for  respondent. 

February  28,  1921.    Denied. 


Ed.  Haqen  et  al..  Petitioners,  v.  United 
States  of  America.     [No.  677.] 
Petition  for  a  Writ  of  Certiorari  to 
the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit. 

See  same  case  below,  268  Fed.  344. 
Mr.  John  J.  Sullivan  for  petitioners. 
Assistant   Attorney  General   Stewart 
and  Mr.  Roy  C.  McHenry  for  respond- 
ent. 
February  28,  1921.    Denied. 


William  M.  Duncan,  Receiver,  etc..  Pe- 
titioner, V.  Horace  F.  Baker,  Receiv- 
er, etc.,  et  al.     [No.  684.] 
Petition  for  a  Writ  of  Certiorari  to 
the  United  States  Circuit  Court  of  Ap- 
peals for  the  Third  Circuit. 

See  same  case  below,  268  Fed.  961. 
Mr.  Arthur  O.  Fording  for  petitioner. 
Mr.  John  Quinn  for  resp<mdents. 

January  31,  1921.    Denied. 
TtO 


Jewel  Carmen,  Petitioner,  v.  Fox  Film 
Corporation  et  al.    [No.  685.] 
Petition  for  a  Writ  of  Certiorari  to 
the  United  States  Circuit  Court  of  Ap- 
peals for  the  Second  Circuit. 

See  same  case  below,  15  A.L.R.  1209, 
269  Fed.  928. 

Messrs.  Nathan  Burkan  and  William 
J.  Hughes  for  petitioner. 
Mr.  Saul  E.  Rogers  for  respondents. 
February  28,  1921.    Denied. 


Nashville,  Chattanooga,  ft  St.  Louis 

Railway,  Petitioner,  v.  United  States 

of  America.     [No.  656.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Sixth  Circuit. 

See  same  case  below.  269  Fed.  351. 

Mr.  Fitzgerald  Hall  lor  petitioner. 

Mr.  Solicitor  General  Frierson  and  Mr. 
Robert  P.  Frierson  for  respondent. 

March  7,  1921.    Denied. 


Louise  Maius  Bailet  Shannon  et  aL, 
Heirs,  etc.,  et  al..  Petitioners,  v.  Oulv 
Production  Company  et  al.,  ete.    [No. 
678.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals 

ror  the  Fifth  Cireuit 
See  same  case  beloW|  268  Fed.  737. 


1920. 
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MesBiB.  Ned  B.  Morrii  and  W.  W. 
Moore  for  petitioners. 

Measn.  A.  D.  Lipscomb,  H.  M.  Oar- 
wood,  J.  Blane  Monroe,  and  Monte  M. 
Lemaan  for  respondents. 

[570]  March  7, 1921.    Denied. 


Mrs.  Julia  A.  WhitehbaDi  Petitioner,  v. 

Railway    Mail    Assocution.      [No. 

682.] 

Petition  for  a  Writ  of  Certiorari  to 
the  United  States  Circuit  Court  of  Ap- 
peals for  the  Fifth  Circuit. 

See  same  case  below,  269  Fed.  25. 

Mr.  Robert  B.  Mayes  for  petitioner. 

Mr.  William  H.  Watkins  for  respond- 
ent. 

March  7, 1921.    Denied. 


Oeorgc  a.  Calliootte,  Petitioner,  v.  Chi- 
cago, Rock  Island,  A  Pacuio  Rail- 

WAT  COICPANT.     [No.  696.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Eighth  Circuit. 

See  same  ease  below,  16  A.L.R.  386, 
267  Fed.  799. 

Messrs.  Arthur  L.  Oliver,  K.  B.  Ran- 
dolph, and  Bennett  C.  Clark  for  peti- 
tioner. 

Mr.  John  E.  Dolman  for  respondent. 

March  7, 1921.    Denied. 


G.  A.  Babkett,  Petitioner,  v.  Roland  R. 

CONKLIN.     [No.  697.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Cir^hiit  Court  of  Appeals 
for  the  Eighth  Circuit. 

See  same  ease  below,  268  Fed.  177. 

Messrs.  J.  G.  L.  Harvey  and  James  A. 
Reed  for  petitioner. 

Mr.  Leslie  J.  Lyons  for  respondent. 

March  7,  1921.    Denied. 


Carl  H.  Wrioht,  Petitioner,  v.  Intert 
Urban  Railway  Company.  [No.  701.] 
Petition  for  a  Writ  of  Certiorari  to  the 

Supreme  Court  of  the  State  of  Iowa. 
See  same  case  below,  —  Iowa,  — ,  179 

N.  W.  877. 

[571]  Mr.  Samuel  A.  Anderson  for 

petitioner. 
Mr.  Horatio  F.  Dale  for  respondent. 
Maxeh7, 1921.    Denied. 

ea  L.  ed. 


Batis  County,  Missouri,  et  al.,  Petition- 
ers, V.  A.  V.  Wills  et  al.,  Partners,  etc. 
[No.  7j03.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals 

for  the  Eighth  Circuit 

See  same  case  below,  269  Fed.  734. 
Mr.  Frank  Hagerman  for  petitioner!. 
Mr.  John  F.  Green  for  respondents. 
March  7,  1921.    Denied. 


New  York  Central  Railroad  Company, 

Petitioner,  v.  Perfbtti  Cosmo.    [No. 

704.] 

Petition  for  a  Writ  of  Certiorari  to  the 
Supreme  Court,  Appellate  Division,  Third 
Judicial  Department,  of  the  State  of  New 
York. 

See  same  case  below,  —  App.  Div.  — , 
184  N.  Y.  Supp.  916. 

Mr.  Robert  E.  Whalen  for  petitioner. 

No  appearance  for  respondent. 

March  7,  1921.    Denied. 


National  Order  of  the  Daughters  or 
Isabella,  Petitioner,  v.  National  Cir- 
cle, Daughters  of  Isabella.  [No. 
705.] 

Petition  for  a  Writ  of  Certiorari  to 
the  United  States  Circuit  Court  of  Ap- 
peals for  the  Second  Circuit. 

See  same  case  below,  270  Fed.  723. 
Mr.  Abram  J.  Rose  for  petitioner. 
Mr.  George  D.  Watrous  for  respondent. 
March  7,  1921.    Denied. 


Hamh/ton  Investment  Company  et  al.. 

Petitioners,  v.  Otto  Bollman.     [No. 

716.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Seventh  Circuit. 

See  same  case  below,  268  Fed.  788. 

Mr.  Henry  J.  Aaron  for  petitioners. 

Mr.  Dwight  S.  Bobb  for  respondent 

March  7,  1921.    Denied. 


Samuel  J.  Masters  et  al..  Petitioners,  v. 

Charles  A.  Hartmann  et  al     [No. 

717.] 

Petition  for  a  Writ  of  [572]  Certio- 
rari to  the  Court  of  Appeals  of  the  Dis- 
trict of  Columbia. 

See  same  case  beloW|  -->  App.  D.  C. 

— ,  269  Fed.  483. 
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Mr.  Wilton  J.  Lambert  for  petitioners. 
Mr.  W.  Gwynn  Gardiner  for  respond- 
ents. 
March  7,  1921.    Denied. 


Max    Wagman,    Petitioner,    v.    United 
States  op  America.     [No.  719.] 
Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Sixth  Circuit. 

See  same  case  below,  269  Fed.  568. 
Mr.  William  £.  Baubie  for  petitioner. 
Mr.  Assistant  Attorney  General  Stew- 
art and  Mr.  William  C.  Herron  for  re- 
spondent. 
March  7,  1921.    Denied. 


Clippord  D.  Houk,  Petitioner,  v.  Charles 
V.  Weddell  et  al.     [No.  721.] 
Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Seventh  Circuit. 
Mr.  Harry  S.  McCartney  for  petitioner. 
Messrs.   Horace   Kent   Tenney,   Roger 
Sherman,  and  Henry  A.  Parkin  for  re- 
spondents. 
March  7,  1921.     Denied. 


Churchward      International      Steel 

Company,   Petitioner,   v.    Bethlehem 

Steel  Company.     [No.  729.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Third  Circuit. 

See  same  case  below,  268  Fed.  361. 

Messrs.  F.  P.  Warfield  and  H.  S.  Duel! 
for  petitioner. 

Messrs.  Charles  Neave  and  Clarence  D. 
Kerr  for  respondent. 

March  7,  1921.     Denied. 


Carl  E.  Spicer,  as  Administrator,  etc., 
Petitioner,  v.  New  York  Life  Insur- 
ance Company.     [No.  733.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals 

for  the  Fifth  Circuit. 

See  same  case  below,  268  Fed.  500. 
Messrs.  S.  H.  Dent,  Jr.,  [573]  and  D. 

M.  Powell  for  petitioner. 
Messrs.  James  H.  Mcintosh,  Benjamin 

P.  Cram,  and  Leon  Weil  for  respondent. 
March  7, 1921.    Denied. 

7t9 


St.  Louis-Sak  Francisco  Railway  Com- 
pany, Petitioner,  v.  Joseph  S.  McIm- 
TYRB,  Administrator,  etc.  [No.  738.] 
Petition  for  a  Writ  of  Certiorari  to  the 
Supreme  Court  of  the  State  of  Missouri. 
Seo  same  case  below,  —  Mo.  — ,  227 
S.  W.  1047. 

Messrs.  William  F.  Evans  and  Edward 
T.  Miller  for  petitioner. 

Messrs.  Xenophon  P.  Wilfley  and  Rob- 
ert W.  Hall  for  respondent. 
March  7,  1921.    Denied. 


Chesapeake  &  Ohio  Railway  Company, 

Petitioner,  v.  L.  N.  Arrinqton.     [No. 

740.] 

Petition  for  a  Writ  of  Certiorari  to  tlw 
Supreme  Court  of  Appeals  of  the  State 
of  Virginia. 

See  same  case  below  on  first  appeal, 
126  Va.  194,  101  S.  E.  416. 

Mr.  J.  M.  Perry  for  petitioner. 

Mr.  P.  B.  Harvey  for  respondent 

March  7,  1921.    Denied. 


J.  A.  Calhoun,  Sr.,  as  Administrator, 

etc.,  Petitioner,  v.  Southern  Railway 

Company.     [No.  718.] 

Petition  for  a  Writ  of  Certiorari  to 
the  Supreme  Court  of  the  State  of  South 
Carolina. 

Messrs.  L.  D.  Jennings,  John  H.  Chf- 
ton,  and  A.  S.  Harby  for  petitioner. 

Messrs.  S.  R.  Prince,  H.  O'B.  Coofter, 
and  F.  G.  Tompkins  for  respondent. 

March  14,  1921.     Denied. 


Charles  L.  Killgore,  Petitioner,  v.  H. 

W.  Skinner.     [No.  700.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Fifth  Circuit. 

See  same  case  below,  269  Fed.  120. 

Mr.  H.  M.  GarH'ood  for  petitioner. 

No  appearance  for  respondent. 

March  14,  1921.     Denied. 


[574]  Phcenix  Portland  Gkmrnt 
Company,  Petitioner,  v.  BAi/nifORE  k 
Ohio  Railroad  Company.  [No.  713.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals 

for  the  Third  Circuit. 

See  same  case  below,  269  Fed.  136. 
Mr.  William  Jay  Tomer  for  petitioner. 
Mr.  H.  B.  Gill  for  respondent 
March  14,  1921.    Denied. 

saa  u.  8. 
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FiNKBiNB  Lumber  Company,  Petitioner, 

v.    Gulf   &    Ship    Island   Railroad 

Company.     [No.  727.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Fifth  Circuit. 

See  same  case  below^  269  Fed.  933. 

Mr.  W.  A.  White  for  petitioner. 

Mr.  B.  E.  Eaton  for  respondent. 

March  14,  1921.    Denied. 


Texas  Company,  Petitioner,  v.  Common- 
wealth OF  Virginia.     [No.  734.] 
Petition  for  a  Writ  of  Certiorari  to  the 

Supreme  Court  of  Appeals  of  the  State 

of  Virginia. 

Messrs.  Thomas  H.  Wilcox  and  Herman 

Block  for  petitioner. 

No  appearance  for  respondent. 
March  14,  1921.    Denied. 


Jos^  Tata's  Sons  Compant,  Petitioner, 
V.  PoMPKiAN  Company.     [No.  749.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals 

for  the  Second  Circuit. 

See  same  case  helow,  270  Fed.  426. 
Mr.  D.  Roger  Englar  for  petitioner. 
No  appearance  for  respondent. 
March  14,  1921.    Denied. 


Dundee  Petroleum  Company,  Petitioner, 

V.  R.  P.  Clay.     [No.  754.J 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Eighth  Circuit. 

See  same  case  below,  267  Fed.  145. 

Messrs.  W.  A.  Ledbetter  and  H.  L. 
Stuart  for  petitioner. 

Messrs.  Finis  E.  Riddle  and  E.  G.  Mc- 
Adams  for  respondent. 

March  14,  1921.    Denied. 


[576]      CZARNIKOW      RiONDA      COMPANY 

et    al..    Petitioners,    v.    Binghamton 

Steamship    Company    et    al.       [No. 

785.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Second  Circuit. 

See  same  case  below,  271  Fed.  69. 

Messrs.  John  G.  Milbum,  D.  Roger 
Englar,  and  George  W.  Betts,  Jr.,  for 
petitioners. 

Messrs.  James  K.  Symmers  and  Edward 
B.  Blodgett  for  respondents. 

March  14,  1921.     Denied. 
6ft  L.  cd. 


Thomas  H.  Matters,  Petitioner,  v.  Unit- 
ed States  of  America.     [No.  732.] 
Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Eighth  Circuit. 

See  same  case  below,  261  Fed.  826. 
Messrs.  John  Lee  Webster,  Frank  H. 
Gaines,  William  C.  Betts^  and  T.  T.  Ans- 
berry  for  petitioner. 

Mr.  Assistant  Attorney  General  Stew- 
art and  Mr.  Roy   C.   McHenry  for  re- 
spondent. 
March  21,  1921.    Denied. 


Walker  D.  Hines,  Director  General  of 
Railroads,  and  Missouri  Pacific  Rail- 
road Co.,  Petitioners,  v.  H.  H.  Smith. 
[No.  775.] 
Petition  for  a  Writ  of  Certiorari  to  the 

Supreme  Court  of  the  State  of  Kansas. 
See  same  case  below,  108  Kan.  151, 

194  Pao.  318. 
Messrs.  Edward  J.  White,  W.  P.  Wag- 

gener,  and  J.  C.  South  for  petitioners. 
No  appearance  for  respondent. 
March  21,  1921.     Denied. 


William  G.  McAdoo,  Director  General 

of    Railroads,    et    al..    Petitioners,    v' 

Neva  M.  McCot,  Administratrix,  etc. 

[No.  726.] 

Petition  for  a  Writ  of  Certiorari  to  the 
Court  of  Civil  Appeals  for  the  Eighth 
Supreme  Judicial  District  of  the  State  of 
Texas. 

See  same  case  below,  —  Tex.  Civ.  App. 
— ,  215  S.  W.  870. 

Messrs.  Alexander  Britton,  J.  W.  Ter- 
ry, A.  H.  Culwell,  and  Gardiner  Lathrop 
for  petitioners. 

Messrs.  George  E.  Wallace  and  C.  B. 
Hudspeth  for  respondent. 

March  21,  1921.    Denied. 


[676]  Southern  Pacific  Company, 
Petitioner,  v.  John  J.  Thomas,  Ad- 
ministrator, etc.  [No.  743.] 
Petition  for  a  Writ  of  Certiorari  to  the 
Supreme  Court  of  the  State  of  Arizona. 
See  same  case  below,  21  Ariz.  355,  18S 
Pac.  268. 

Messrs.  Francis  M.  Hartman,  William 
F.  Herrin,  and  Henley  C.  Booth  for  peti- 
tioner. 
Mr.  0.  T.  Richey  for  respondent. 
March  21,  1921.    Denied. 

19^ 
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John  Bartok  Paths,  Agent,  etc.,  Peti- 
tioner, v.  Mrs.  Viroib  Mills,  Adminis- 
tratrix, etc.     [No.  744.] 
Petition  for  a  Writ  of  Certiorari  to  the 
Court  of  Civil  Appeals  for  the  Sixth  Su- 
preme Judicial  District  of  the  State  of 
Texas. 

See  same  case  below,  —  Tex.  Civ.  App. 
— ,  218  S.  W.  777. 
Mr.  F.  H.  Prendergast  for  petitioner. 
Messrs.  Cone  Johnson  and  James  M. 
Edwards  for  respondent. 
March  21,  1921.    Denied. 


Edward  Anderson  et  al.,  Petitioners,  v. 

United  States  of  America.   [No.  759.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

See  same  case  helow,  269  Fed.  65. 

Mr.  Otto  Christensen  for  petitioners. 

Mr.  Assistant  Attorney  General  Stew- 
art and  Mr.  Roy  C.  McHenry  for  re- 
spondent. 

March  21,  1921    Denied. 


John  Barton  Payne,  as  Agent,  etc.,  Pe- 
titioner, V.  Katharine  McL.   Smith, 
Administratrix,  etc.     [No.  774.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals 

for  the  Sixth  Circuit. 

See  same  case  below,  270  Fed.  132. 
Mr.  L.  A.  Manchester  for  petitioner. 
Mr.  D.  F.  Anderson  for  respondent. 
March  28,  1921.    Denied. 


John    Gilmore,    Petitioner,   v.    United 
States  of  America.     [No.  745.] 
Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit   [577]   Court  of 
Appeals  for  the  Fifth  Circuit. 
See  same  case  helow,  268  Fed.  719. 
Mr.  George  E.  Wallace  for  petitioner. 
Mr.  Assistant  Attorney  General  Stew- 
art and  Mr.  W.  C.  Herron  for  respondent. 
March  28,  1921.    Denied. 


Boston  ft  Maine  Railroad,  Petitioner,  v. 

United    States    of    America.     [No. 

761.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  First  Circuit. 

See  same  case  helow,  269  Fed.  89. 

Messrs.  Archibald  R.  Tisdale  and 
George  E.  Kimball  for  petitioner. 
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Assistant  Attorney  General  Adams  for 
respondent. 
March  28,  1921.    Denied. 


Jesse  G.  Darrow,  Petitioner,  y.  Postal 

Telegraph-Cable  Company.  [No. 
.777.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Third  Circuit. 

See  same  case  below,  162  C.  C.  A.  597, 
250  Fed.  581. 

Mr.  Paul  J.  Sherwood  for  petitioner. 

Mr.  Henry  A.  Knapp  for  respondent. 

March  28,  1921.    Denied. 


State  of  Kansas  on  the  Relation  o? 
Richard  J.  Hopkins,  Attorney  Gen- 
eral, et  al..  Appellants,  v.  Wichita 
Natural  Gas  Company  et  al.  [No. 
181.] 

Appeal  from  the  District  Court  of  the 
United  States  for  the  District  of  Td^tM^^t 
Messrs.  F.  S.  Jackson  and  Richard  J. 
Hopkins  for  appellants. 

Messrs.  Earle  W.  Evans  and  B^  B. 
Vermilion  for  appellees. 

January  26,  1921.  Dismissed  with 
costs,  on  motion  of  counsel  for  the  ap- 
pellants. 


[578]   Yee  Bow,  Plaintiff  in  Error,  ▼. 

The  Citt  of  Cleveland  et  al.     [No. 

110.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Ohio. 

See  same  case  helow,  99  Ohio  St.  269, 
12  A.L.R.  1424,  124  N.  E.  132. 

Messrs.  John  J.  Sullivan  and  John  A. 
Cline  for  plaintiff  in  error. 

Mr.  Alfred  Cium  for  defendants  in 
error. 

January  27,  1921.  Dismissed,  per 
stipulation. 


Rose  Hansen,  administratrix,  «to.,  Peti- 
tioner, V.  New  York  Central  St  Hud- 
son River  Railroad  Company.     [No. 
193.] 
On  petition  for  Writ  of  Certiorari  to 

the    Circuit   Court   of   Hudson   County, 

State  of  New  Jersey. 
See  same  case  below  in  eourt  of  enon 

and  appeals,  93  N.  J.  L.  464,  107  AtL 

591. 

Sftft  V.  8. 
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Mr.  Alexander  Simpson  for  petitioner. 
No  appearance  for  respondent. 
January  27,  1921.    Dismissed  tor  want 
of  piosecution. 


Eastman  Kodak  Company  et  a1.,  Appel- 
lants, V.  United  States  or  Ahemoa. 
[No.  2.] 

Appeal  from  the  District  Court  of  the 
United  States  for  the  Western  IMstrict 
of  New  York. 

See  same  case  below,  226  Fed.  62,  230 
Fed.  522. 

Messrs.  John  G.  Milbum,  William  S. 
GresrsTy  and  James  J.  Kennedy  for  ap- 
pellants. 
The  Attorney  General  for  appellee. 
January  31,  1921.  Dismissed,  on  mo- 
tion of  counsel  for  the  appellunta,  and 
mandate  granted. 


Petroleum  Compant  of  Louisiana,  Ap- 
pellant, V.  L.  A.  TuicLiN  et  al.  [No, 
362.] 

Appeal  from  the  l)istrict  Court  of  the 
United  States  for  the  Western  District 
of  Louisiana. 

Mr.  D.  H.  Hardy  for  appellant. 
No  appearance  for  appellees. 
January    31,    1921.      Dismissed,    with 
eosts,  on  motion  of  counsel  for  the  ap- 
pellants. 


Oregon  Short  Line  Railroad  Company, 
Plaintiff  in  Error,  v.  Boise  Commer- 
cial Club.     [No.  255.] 
In  Error  to  the  United  States  Circuit 

Court  of  [579]  Appeals  for  the  Ninth 

Circuit. 

See  same  case  below,  171  C.  C.  A.  495, 

260  Fed.  769. 

Mr.  George  H.  Smith  for  plaintiff  in 

error. 

No  appearance  for  defendant  in  error. 
February   28,   1921.     Dismissed   with 

eosts,    on   motion    of    counsel    for    the 

plaintiff  in  error. 


HuLETT  C.  Merritt,  Petitioner,  v.  United 
States  of  America.     [No.  519.] 
On  Writ  of  Certiorari  to  the  United 

States  Circuit  Court  of  Appeals  for  the 

Ninth  Circuit. 

See  same  case  below^  264  Fed.  870. 

•5  I4.  ed. 


Messrs.  W.  H.  Anderson,  James  A.  An- 
derson, Howard  S.  Lewis,  Edwin  A.  Me- 
serve,  and  F.  B.  Crosthwaite  for  peti- 
tioner. 

Mr.  Solicitor  Qeneral  Fri«r8on  for  re- 
spondent. 

March  7,  192L  Reversed,  on  confes- 
sion of  error  by  Mr.  Solicitor  General 
Frierson,  and  cause  remanded  to  the  Dis- 
trict Court  of  the  United  States  for  the 
Southern  District  of  California  for  fur- 
ther proceedings. 


EvKRGIiADBS   SUGAB  ft  LaND  CoMPANT  et 

al.,  Plaintiffs  in  Error,  v.  Napolbon  B. 

Broward    Drainage   District   et   al. 

[No.  203.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Florida. 

See  same  case  below,  78  Fla.  276,  82 
So.  815. 

Mr.  Clair  D.  Vallette  for  plaintiffs  in 
error. 

No  appearance  for  defendants  in  er- 
ror. 

March  8,  1921.  Dismissed  with  costs, 
on  motion  of  counsel  for  the  plaintiffs  in 
error. 


David  M.  Simpson,  Plaintiff  in  Error,  v. 

Board  of   Supervisors  op  Kossuth 

CouNTT,  Iowa,  et  aL     [No.  204.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Iowa. 

See  same  case  below,  186  Iowa,  1034, 
171  N.  W.  259. 

Mr.  George  S.  Wright  for  plaintiff  in 
error. 

Mr.  James  W.  Morse  for  defendants  in 
error. 

March  9,  1921.  Dismissed  with  costs, 
pursuant  to  the  Tenth  Rule. 


United  States  of  America,  Appellant,  v. 

Francis  Fat,  alias  Fay  Yong.     [No. 

276.] 

Appeal  from  the  District  Court  of  the 
United  [580]  States  for  the  Southern 
District  of  New  York. 

The  Attorney  General  for  appellant. 

No  appearance  for  appellee. 

March  21,  1921.  Dismissed  on  motion 
of  Solicitor  Qeneral  Frierson  for  the  ap- 
pellant. 


United  States  op  America,  Appellant,  v. 

William  Chin,  alias  William  Shan. 

[No.  277.] 

1%^ 


580-582 


SUPREME  COURT  OF  THE  UNITED  STATES. 


Oct. 


Appeal  from  the  District  Court  of  the 
United  States  for  the  Southern  District 
of  New  York. 

The  Attorney  General  for  appellant. 

Mr.  Charles  Recht  for  appellee. 

March  21,  1921.  Dismissed  on  motion 
of  Solicitor  Qeneral  Frierson  for  the  ap- 
nellant. 


CHARiiES  W.  Steeke  ct  al..  Plaintiffs  in 

Error,  v.  United  States  of  America. 

[No.  249.] 

In  Error  to  the  District  Court  of  the 
United  States  for  the  Northern  District 
of  New  York. 

See  same  case  below,  263  Fed.  130. 

Mr.  Seymour  Stedman  for  plaintiffs  in 
error. 

Mr.  Solicitor  (General  Frierson  for  de- 
fendant in  error. 

March  21,  1921.  Reversed  on  confes- 
sion of  error,  and  remanded  for  further 
proceeding's  on  motion  of  Solicitor  Gen- 
eral Frierson  for  the  defendant  in  error. 


National  Surety  Company,  Appellant, 

v.  Coi^NTY  OF  Leflore  in  the  State  of 

Mississippi.     [No.  258.] 

Appeal  from  the  District  Court  of  the 
United  States  for  the  Northern  District  of 
Mississippi. 

Messrs.  John  R.  Tyson  and  Bynum  E. 
Hinton  for  appellant. 

Mr.  R.  C.  McBee  for  appellee. 

March  23,  1921.  Dismissed  with  costs, 
on  motion  of  counsel  for  the  appellant. 


Ernest  B.  Dane,  Plaintiff  in  Error,  v. 

Charles  L.  Burrill.     [No.  264.] 

In  Error  to  the  Supreme  Judicial  Court 
of  the  State  of  Massachusetts. 

See  same  case  helow,  234  Mass.  42, 
125  N.  E.  135. 

Mr.  Charles  F.  Choate  for  plaintiff 
[681]  in  error. 

Mr.  William  Harold  Hitchcock  for  de- 
fendant in  error. 

March  24,  1021.  Dismissed  with  costs, 
Der  stipulation. 


SuLTZBACH  Clothing  Company  (Inc.), 
Appellant,  v.  Stephen  T.  LpCKWoon, 
as  United  States  Attorney  for  the 
Western  District  of  New  York.  [No. 
408.] 

796 


Appeal  from  the  District  Court  of  the 
United  States  for  the  Western  District 
of  New  York. 

See  same  case  below,  264  Fed.  453. 

Messrs.  Martin  Clark  and  Simoo 
Fleischmann  for  appellant 

The  Attorney  General  for  appellee. 

March  28,  1921.  Decree  reversed  with 
costs,  and  cause  remanded  for  further  pro- 
ceedings on  confession  of  error,  on  mo- 
tion of  Solicitor  General  Frierson  for  the 
appellee. 


Sehon,  Stevenson,  &  Company,  Plaintiff 
in  Error,  v.  United  States  of  Ameri- 
ca.    [No.  499.] 

In  Error  to  the  District  Court  of  the 
United  States  for  the  Southern  Distriet 
of  West  Virginia. 

Mr.  Malcolm  Jackson  for  plaintiff  m 
error. 

The  Attorney  General  for  defendant  in 
error. 

March  28,  1921.  Judgment  reversed, 
and  cause  remanded  for  further  proceed- 
ings on  confession  of  error,  on  motion  of 
Solicitor  General  Frierson  for  the  app^ 
lee. 


United  States  of  America,  Plaintiff  in 
Error,  v.  People's  Fuel  ^  F^ced  Com- 
pany.    [No.  379.] 
In  Error  to  the  District  Court  of  the 

United  States  for  the  District  of  Arizona. 
See  same  case  below,  271  Fed.  791. 
The  Attorney  General  for  plaintiff  in 

error. 
No  appearance  for  defendant  in  error. 
March  28,  1921.    Dismissed,  on  motion 

of   Solicitor   General    Frierson    for   the 

plaintiff  in  error. 


United  States  of  America,  Plaintiff  in 

Error,  v.  American  Woolen  Company 

et  al.     [No.  486.] 

In  Error  to  the  District  Court  of  the 
United  States  for  the  SouthWn  DisCriet 
of  New  York. 

See  same  case  below,  265  Fed.  404.  , 

The  Attorney  General  for  plaintiff  io 
error. 

No  appea^nce  for  defendants  in  er- 
ror. 

March  28,  1921.  [582]  Dismissed,  op 
motion  of  Solicitor  Genend  Frierson  for 
the  plaintiff  in  error. 
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United  States  or  America,  Plaintiff  in 

Error,  v.  Brooklyn  Edison  Company 

(Inc.)  et  al.     [No.  688.] 

In  Error  to  the  District  Court  of  the 
United  States  for  the  Southern  District 
of  New  York. 

The  Attorney  (General  for  plaintiff  in 
error. 

No  appearance  for  defendants  in  error. 

March  28,  1921.  Dismissed,  on  motion 
of  Solicitor  (General  Frierson  for  the 
plaintiff  in  error. 


United  States  of  America,  Plaintiff  in 
Error,  v.  Brooklyn  Edison  Company 
(Inc.)  et  al.     [No.  689.] 
In  Error  to  the  District  Court  of  the 

United  States  for  the  Southern  District 

of  New  York. 

•5  I«.  ed. 


The  Attorney  (General  for  plaintiff  in 
error. 

No  appearance  for  defendants  in  srror. 

March  28,  1921.  Dismissed,  on  motion 
of  Solicitor  General  Frierson  for  the 
plaintiff  in  error. 


United  States  of  America,  Plaintiff  in 

Error,  v.  Brooklyn  Edison  Company 

(Inc.)  et  al.     [No.  735.] 

In  Error  to  the  District  Court  of  the 
United  States  for  the  Southern  District 
of  New  York. 

The  Attorney  General  for  plaintiff  in 
error. 

No  appearance  for  defendants  in  error. 

March  28,  1921.  Dismissed,  on  motion 
of  Solicitor  (General  Frierson  for  the 
plaintiff  in  error, 
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THE  DECISIONS 


or  TRB 


Supreme  Court  of  the  United  States 


AT 


OCTOBER  TERM,  1920. 


HIRAM  CHASE,  Jb.,  a  Minor,  by  His  Next 
Friend,  Hiram  Chase,  Appt., 

V. 

UNITED  STATES  OP  AMERICA. 

(See  S.  C.  Reporter's  ed.  1-10.) 

Gonstltutional   law  —  Tested   rights  -« 
Indian  allotments. 

1.  Children  of  Omaha  Indians  born 
during  the  trust  period  acquired  no  vested 
right  to  an  allotment  by  virtue  of  the 
Treaties  of  March  16,  1854,  and  March  6, 
1865,  with  the  Omaha  Tribe,  or  the  Acts 
of  August  7,  1882,  and  March  3,  1893,  en- 
acted in  execution  of  the  treaty  purposes, 
so  as  to  preclude  Congress  from  changing, 
as  it  did  in  the  Act  of  May  11,  1012,  the 
mode  of  disposition  of  the  unallotted  lands 
in  the  Omaha  Indian  Reservation. 

(Per    other    cases,    see    Coostltutional    Law, 
IV.  e.  Id  Digest  Sup.  Ct.  1908.] 

Indians  ^  allotment  —  Implied  repeal 
of  statute. 

2.  The  subject  of  the  disposition  of  the 
unallotted  lands  on  the  Omaha  Indian  Res- 
ervation is  so  completely  covered  by  the 
Act  of  May  11,  1912,  that  such  act  must  be 
held  to  have  repealed  that  portion  of  the 
Act  of  August  7,  1882,  which  authorized 
allotments  to  Omaha  children  born  during 
the  trust  period. 

(For  other  cases,  see  Indians,  VIII. ;  Statutes, 
III.  b,  in  Digest  Sup.  Ct.  190S.] 

Appeal  ^  Judgment  ^  further  proceed- 
ings below  —  new  defense. 

3.  The  court  below,  upon  retrial  fol- 
lowing  a   reversal    of    its    first    judgment. 

Note. — As  to  rights  and  status  of  In- 
dians— see  note  to  Worcester  v.  Oeorgia, 
8  L.  ed.  U.  S.  484. 

On  repeal  of  statutes  by  implication, 
generally — see  notes  to  State  v.  Massey, 
4  L.R.A.  309,  and  United  States  v.  356 
Caddies  of  Tobacco,  20  L.  ed.  U.  8.  235. 
6ff^  li.  ed.  I 


may  entertain  a  defense  not  made  on  the 

first  trial. 

^^'^tll^L^^^''^"^  ^iPfP^^  '^^  Error,  IX.  1, 

I.  IVOo.J 


In  Digest  Sap.  Ct. 


[No.  242.] 

Argued  March  21  and  22,  1921. 

April  11,  1921. 


Decided 


APPEAL  from  the  United  States  Cir- 
cuit Court  of  Appeals  for  the 
£ighth  Circuit  to  review  a  decree  which 
affirmed  a  decree  of  the  District  Court 
for  the  District  of  Nebraska,  dismissing 
the  bill  in  a  suit  to  secure  an  allotment 
of  land  in  the  Omaha  Indian  Reserva- 
tion.   Affirmed. 

See  same  case  below,  —  C.  C.  A.  — , 
261  Fed.  833. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  Lee  Webstar  argued  the 
cause,  and,  with  Mr.  Hiram  Chase,  filed 
a  brief  for  appellant: 

Appellant  was  born  into  the  right  to 
allotment  under  the  Act  of  1882,  as 
amended  by  the  Act  of  1893. 

Chase  v.  United  States,  152  C.  C.  A. 
21,  238  Fed.  887. 

Having  relied  at  the  first  trial  and  on 
the  first  appeal,  upon  the  single  proposi- 
tion that  the  Act  of  1893  repealed  the 
Act  of  1882,  and  thereby  oat  off  the  rig^t 
of  these  Indian  claimants  to  allotments, 
and  having  failed  in  that  defense,  the 
United  States  cannot,  upon  the  second 
trial,  abandon  that  defense,  and  insist 
that  the  Act  of  May  11,  1912,  repealed 
the  Act  of  1882. 

Cromwell  v.  Sac  County,  94  U.  S.  351, 

24  L.  ed.  195;  Davis  v.  Wakelee,  156 

U.  S.  680,  39  L.  ed.  578,  15  Sup.  Ct. 
1  toi 


SUPREME  COUKT  OF  THE  UNITED  STATES.  OoT.  TtMH. 

R«p.   655;   Oakland   Sugar  Mil]   Co.    v.  The  rule  of  "the  law  of  the  cim"  hu 

Fred    W.    Wolf    Co.    55    C.    C.    A.    93,  no  application  here. 

118    Fed.    239;    Ohio   &   M.    R.    Go.    v.  Messenger  t.  Anderson,  226  U.  8.  436, 

McCarthy,  96  U.  S.  258,  24  L.  ed.  683;  444,  56  L.  ed.  1152,  1156,  32  Snp.  Ct. 

Smith  V.  Beaton  Elev.  R.  Co.  37  L.S.A.  Rep.  739;  Re  Sonford  Fork  &  Tool  Co. 

(N.S.)  429,  106  C.  C.  A.  497,  184  Fed.  160  U.  S.  247,  255,  256,  40  L.  ed.  414, 

387;  Southern  Cotton  Oil  Co.  v.  Shelton,  416,  417,  16  Sap.  Ct.  Rep.  291;  Ex  parte 

136  C.  C.  A.  509,  220  Fed.  247;  Werlein  Union   S.    B.    Co.   178   U.   S.    317,   319, 

V.  Nev  Orleans,  177  U.  S.  390,  44  L.  ed.  44  L.  ed.  1084,  1085,  20  Snp.  Ct.  Rep. 

817,  20  Sup.  Ct.  Rep.  682.  904;    Mutual   L.   Ins.    Co.    v.    Hill,    193 

This     doctrine     of     estoppel     againit  U.  8.  551,  553,  564,  48  L.  ed.  788,  792, 

changing    the    grounds    of   defense    or  24   Sup.    Ct.   Rep.   538;   Re  Potts,   166 

shifting  positions  applies  to  the  United  U.  S.  263,  265,  266,  41  L.  ed.  994,  995, 

States  as  well  as  to  individuals.  17  Sup,  Ct.  Rep.  520;  Alerding  v.  Alli- 

Northem  P.  R.  Co.  v.  Slaght,  205  U.  S.  son,    170   Ind.   252,   127   Am.    St.    Hep. 

122,   51  L.   ed.   738,  27   Sup.   Ct.   Rep.  363,  83  N.  E.  1006. 

446;   United   States  v.    California  &  O.  Congress  had  denary  power  to  enact 

Land  Co.  192  U.  S.  356,  48  L.  ed.  476,  the  Statute  of  May  11,  1912,  providing 

24  Sup.  Ct  Rep.  266.  for  the  sale  of  unallotted  tribal  lands. 

The    ruling    of    the    circuit    court    of  and  that  statute   bars  any  right  whioh 

appeals,  in  Chase  v.  United  States,  238  appellant  might  assert  to  an  allotment. 

Fed.  887,  was  the  law  of  the  case,  and  Gritts  v.  Fisher,  224  U.  S.  640,  647, 

the  district. court  was  without  jnrisdic-  648,  56  L.  ed.  928,  933,  934,  32  Sup.  Ct. 

tion  to  depart  therefrom.  Rep.  580;   Choate  v.   Trapp,  224  U.  S. 

Bissell  Carpet-Sweeper  Co.  v.  Qoshen  665,  670,  671,  66  L.  ed.  941,  944,  946, 

Sweeper  Co.  19  C.  C.  A.  25,  43  U.  S.  32  Sup.  Ct.  Hep.  566;  Cherokee  Nation 

App.  47,  72  Fed.  545;  Sibbald  v.  United  v.    Hitchcock,   187  U.    S.    294,    307,   4T 

States,  12  Pet.  488,  492,  9  L.  ed.  1167,  L.  ed.  183,  190,  23  Sup.  Ct,  Hep.  115; 

1169;  Re  Sanford  Fork  ft  ToolCo.  160  Slzemore  v.  Brady,  235  U.   S.   441,  59 

U.  S.  247,  255.  40  L.  ed.  414,  416,  16  L.  ed.  308,  35  Sup.  Ct.  Rep.  136. 

"^      ;  *     ^^    S^  ^iono    ^-^        ,  Charlea  J    Kappler,  filed  a  brief  for  the 

_P^  t^^".  H^^J}'    ^^}^   ^'^    ^"^  Omaha  Tribe  of  Indians: 

repeal  the  Act  of  1882,  or  the  amends-  pi^^^^Ss  ^^  these  suits  cannot  pmii- 

^7  ^"'iSL^j   iioo  '^^    "yi"^'   ?"  "ate  any  right  under  the  Treaties  of  185* 

Acts   of  1882  and   1893    providing   for  and  M^h  16,  1865. 

allotmenta  to  members  of  the  tnbe,  re-  united  States  v.  Chase,  245  U.  S.  89, 

mam  in  fuU   force,  and  continue  to  he  gg  L.  ed.  168,  38  Sup.  Ct.  Rep.  24. 

operative  until  there  shall  be  an  actual  ^,0  title  of  the  Omaha  Tribe  of  In- 

ule  of  the  landa.  diana  and  the  Individual  members  thereof 

Chase  v.  United  States,  152  C.  C.  A.  jn  the  unallotted  landa  mentioned  in  S  8 

21,  238  Fed.  893;  Frost  v.  Wenie,  167  of   the  Act  of   Congress   of   Augnat  7, 

n.  S.  48,  39  L.  ed.  614,  16  Sup.   Ct.  1882,  was  merely  one  of  occupancy  and 

Rep.  532;  Hemmer  v.  United  States,  123  possession. 

C.  C.  A.  194,  204  Fed.  898,  241  U.  S.  Nadeaa  v.  Union  P.  R.  Co.  253  U.  S. 

379,  60  L.  ed.  1056,  36  Snp.  Ct.  Rep.  442,  64  L.  ed.  1002,  40  Snp.  Ct.  Rep. 

659.  670;  United  States  v.  Rowell,  243  U.  S. 

Equity  wUI  tnat  that  which  ought  to  464,   61  L.  ed.   848,  37   Sup.   Ct.   Rep. 

have  been  done  as  having  been  done.  425. 

Cropley  v.  Cooper,  19  Wall.  167,  174,  Congress   had   authority   at  any   time 

22  L.  ed.  109,  113;  Martin  v.  Martin,  before  the  trust  patent  was  issued  to  the 

250  Mo.  650,  167  8.  W.  576;  Re  Imperial  Omaha  Tribe  of  Indians  for  their  tribal 

Textile  Co.  239  Fed.  777;  Pilok  v.  Bed-  lands  mentioned  in  §  8  of  the  Act  of 

narski,  230  Hasa.  58,   119   N.   E.  360;  1882,  or  even  after  the  same  was  isaiKd, 

Walker  v.  Brown,  165  U.  S.  654,  665,  to  make  other  and  differ«it  dispositi* 

41  L.  ed.  865,  872, 17  Sap.  Ct  Rep.  453,  f'  «"d  unallotted  lands,  with  or  without 

1  Pom.  eTjut.  §§  363,  364.  ?«  consent  of  the  Omaha  Tnbe  of  In- 

*^^  ^             "y        '  dians;  and  it  subsequently  did  aa  onder 

Assistant   Attorney    General    Oimott  and  by  virtue  of  the  Acts  of  CongreM 

argued    the    eaose,    and,    with    Special  of  March  3, 1893,  and  of  May  11, 1912. 

Aaristant  to  the  Attorney  General  Under-  Brown  v.  United  States,  32  Ct.  CL  432; 

wood,  filed  a  biief  for  appellev:  Lone  Wolf  v.  Hitehooek,  187  U.  S.  553, 


1920. 


QHA8E  V.  UNITED  8TATBS. 


47  L.  ed.  299,  23  Sup.  Ct.  Rep.  216; 
Cherokee  Nation  v.  Hitchcock,  187  U.  8. 
294,  47  L.  ed.  183,  23  Sup.  Ot.  Rep. 
115;  United  States  v.  Boylan,  256  Fed. 
468;  Stephens  v.  Cherokee  Nation,  174 
U.  S.  445,  43  L.  ed.  1041,  19  Sup.  Ct. 
Rep.  722;  Brader  v.  James,  246  U.  S. 
88,  62  L.  ed.  591,  38  Sap.  Ct.  Rep.  285; 
La  Motte  v.  United  States,  167  C.  C.  A. 
277,  256  Fed.  5:  Conley  v.  Ballinger, 
216  U.  S.  84,  54  L.  ed.  393,  30  Sup.  Ct. 
Rep.  224;  United  States  v.  Sandoval, 
231  U.  S.  28,  58  L.  ed.  107,  34  Sup. 
Ct.  Rep.  1;  Nadeau  v.  Union  P.  R.  Co. 
253  U.  S.  442,  64  L.  ed.  1002,  40  Sup. 
Sup.  Ct  Rep.  570;  Cooley,  Const.  Law, 
6th  ed.  p.  117;  United  States  v.  Kagama, 
118  U.  S.  375,  30  L.  ed.  228,  6  Sup.  a. 
Rep.  1109;  Choctaw  Nation  v.  United 
States,  119  U.  S.  1,  30  L.  ed.  306,  7  Sup. 
Ct.  Rep.  75;  Worcester  v.  Georgia,  6  Pet. 
515,  8  L.  ed.  483;  Cherokee  Nation  v. 
Georgia,  5  Pet.  1,  8  L.  ed.  25;  Cherokee 
Nation  v.  Southern  Kansas  R.  Co.  135 
U.  S.  641,  34  L.  ed.  295,  10  Sup.  Ct. 
Rep.  965;  Conley  v.  Ballinger,  216  U.  S. 
84,  54  L.  ed.  393,  30  Sup.  Ct.  Rep.  224; 
Cherokee  Trust  Funds,  117  U.  S.  288, 
29  L.  ed.  880,  6  Sup.  Ct.  Rep.  718; 
Cherokee  Nation  v.  Joumeycake,  155 
U.  S.  196,  207,  39  L.  ed.  120,  123,  15 
Sup.  Ct.  Rep.  55 ;  United  States  v.  Nice, 
241  U.  S.  591,  60  L.  ed.  1192,  36  Sup.  Ct. 
Rep.  696;  United  States  v.  Rowell,  243 
U.  S.  464,  61  L.  ed.  848,  37  Sup.  Ct.  Rep. 
425;  Williams  v.  Johnson,  239  U.  S.  414, 
00  L.  ed.  358,  36  Sup.  Ct.  Rep.  150; 
United  States  v.  Chase,  245  U.  S.  89, 
62  L.  ed.  168,  38  Sup.  Ct  Rep.  24; 
Daugherty  v.  MJoFarland,  40  S.  D.  1, 
166  N.  W.  143;  United  States  v.  Des 
Moines  Nav.  &  R.  Co.  142  U.  S.  510, 
35  L.  ed.  1099,  12  Sup.  Ct  Rep.  308; 
Oritts  V.  Fisher,  224  U.  S.  640,  56  L.  ed. 
928,  32  Sup.  Ct  Rep.  580;  Choate  v. 
Trapp,  224  U.  S.  665,  56  L.  ed.  941, 
32  Sup.  Ct.  Rep.  565;  Siezemore  v. 
Brady,  235  U.  S.  441,  59  L.  ed.  308,  35 
Sup.  Ct  Rep.  135;  Johnson  v.  M'Intosh, 
8  Wheat  543,  5  L.  ed.  681;  Baker  v. 
Harvey,  181  U.  S.  481,  45  L.  ed.  963, 
21  Sup.  Ct  Rep.  690;  M'CuUoch  v. 
Maryland,  4  Wheat  316,  4  L.  ed.  579; 
Klk  V.  WilUams,  112  U.  S.  94,  28  L.  ed. 
(543,  5  Sup.  Ct  Rep.  41;  Lowe  v.  Hub- 
iMurd,  242  U.  S.  654,  61  L.  ed.  547,  37 
Sap.  Ct  Rep.  12;  Lowe  v.  Weld,  242 
U.  S.  654,  61  L.  ed.  547,  37  Sup.  Ct. 
Rep.  12;  Ex  parte  Crow  Dog  (Ex  parte 
Kang-Gi-Shnn-Ca)  109  U.  S.  556,  27 
L.  ed.  1030,  3  Sup.  Ct  Rep.  396;  Head 
Money  Caaes  (Edye  t.  Robertson)  112 
•5  Ii.  ed. 


U.  S.  580,  28  L.  ed.  798,  5  Sap.  Ct.  Rep. 
247;  Whitney  v.  Robertson,  124  XT*  S. 
190,  31  L.  ed.  386,  8  Sup.  Ct.  Rep.  456; 
Wallace  v.  Adams,  204  U.  S.  415,  51 
L.  ed.  547,  27  Sup.  Ct  Rep.  363;  Chero- 
kee Intermarriage  Cases,  203  U.  S.  76, 
51  L.  ed.  96,  27  Sup.  Ct  Rep.  29;  Eells 
V.  Ross,  12  C.  C.  A.  205,  29  U.  S.  App. 
59,  64  Fed.  417;  Bond  v.  United  States, 
181  Fed.  613;  Beck  v.  Floumoy  Live- 
stock &  Real-Estate  Co.  12  C.  C.  A.  497, 
27  U.  S.  App.  618,  65  Fed.  30;  United 
States  V.  Waller,  243  U.  S.  452,  61  L.  ed. 
843,  37  Sup.  Ct  Rep.  430;  Fleming  v. 
McCurtain,  215  U.  S.  56,  54  L,  ed.  88, 
30  Sup.  Ct  Rep.  16;  Marchie  Tiger  v. 
Western  Invest.  Co.  221  U.  S.  286,  55 
L.  ed.  738,  31  Sup.  Ct.  Rep.  578 ;  Musk- 
rat  V.  United  States,  44  Ct  CI.  137;  Lone 
Wolf  V.  Hitchcock,  187  U.  S.  553,  47 
L.  ed.  299,  23  Sup.  Ct  Rep.  216;  Wood^ 
bury  V.  United  States,  95  C.  C.  A.  498, 
170  Fed.  302 ;  Smith  v.  Bonif er,  132  Fed. 
889;  Hy-Yu-Tse-MU-Kin  v.  Smith,  194 
U.  S.  402,  48  L.  ed.  1040,  24  Sup.  Ct. 
Rep.  676;  Stone  v.  Mississippi,  101  U.  & 
814,  25  L.  ed.  1079. 

The  Act  of  Congress  of  March  3, 1893, 
repeals  all  of  §  8  of  the  Act  of  Congress 
of  August  7,  1882. 

United  States  v.  Tynen,  11  Wall.  88, 
20  L.  ed.  153;  King  v.  Cornell,  106  U.  S. 
395,  27  L.  ed.  60,  1  Sup.  Ct  Rep.  313; 
Murphy  v.  Utter,  186  U.  S.  95,  105, 
46  L.  ed.  1070,  1076,  22  Sup.  Ct.  Rep. 
776;  The  Habanna,  175  U.  S.  677,  685, 
44  L.  ed.  320,  323,  20  Sup.  Ct  Rep.  290 ; 
11  Enc.  U.  S.  Sup.  Ct  Rep.  98;  36  Cyc» 
1082;  Minnesota  &  M.  Lajid  &  Improv» 
Co.  v.  Billings,  50  C.  C,  A.  70,  111  Fed. 
972. 

In  construing  a  treaty  between  the 
United  States  and  an  Indian  tribe  the 
treaty  must  be  construed,  not  according 
to  the  technical  meaning  of  its  words  to 
the  learned  lawyer,  or  the  technical 
meaning  of  its  words  as  between  citizens 
of  the  United  States ;[  but,  on  the  con- 
trary, the  words  in  a  treaty  should  be 
construed  in  the  light  of  the  recognized 
relations  between  the  goyernment  and  the 
Indians,  and  the  established'policy  of  the 
former  towards  the  latter,  and  as  the 
United  States  and  the  Indians  must  have 
understood  the  treaty  at  the  time  it  was 
made,  regardless  of  the  technical  mean*- 
ing  of  words,  or  conditions  that  may  have 
subsequently  developed. 

Kansas  Indians  (Blue  Jacket  v.  John- 
son County)  5  WaU.  737,  18  L.  ed.  667; 
Choate  v.  Trapp,  224  U.  S.  665,  56  L.  ed. 

941,  32  Sup.  Ct  Rep.  565;  Sholthis  v. 
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MacDougal,  162  Fed.  331,  95  C.  C.  A. 
615,  170  Fed.  529. 

The  construction  given  to  a  statute  by 
those  charged  with  the  duty  of  executing 
it  is  always  entitled  to  the  most  respect- 
ful consideration,  and  ought  not  to  be 
annulled  without  cogent  reasons.  The 
officers  concerned  are  usually  able  men 
and  masters  of  the  subject.  Not  infre- 
quently they  are  the  draftsmen  of  the 
laws  they  are  afterwards  called  upon  to 
interpret.  In  the  present  case  the  record 
shows,  and  it  is  a  fact  of  which  this  court 
will  take  notice,  that  the  Act  of  March 
3,  1893,  was  drafted  by  the  officials  of 
the  Department  of  the  Interior. 

United  States  v.  Winona  &  St.  P.  R. 
Co.  15  C.  C.  A.  96,  32  U.  S.  App.  274, 
67  Fed.  948;  United  States  v.  Cerecedo 
Hermanos  y  Compania,  209  U.  S.  337,  52 
L.  ed.  821,  28  Sup.  Ct.  Rep.  532;  United 
States  V.  Hammers,  221  U.  S.  220,  55 
L.  ed.  710,  31  Sup.  Ct.  Rep.  593:  United 
States  V.  Healey,  160  U.  S.  136,  40  L.  ed. 
369,  16  Sup.  Ct.  Rep.  247;  Robertson  v. 
Downing,  127  U.  S.  607,  32  L.  ed.  269, 
8  Sup.  Ct.  Rep.  1328;  Brown  v.  United 
States,  113  U.  S.  568,  571,  28  L.  ed. 
1079,  1080,  5  Sup.  Ct.  Rep.  648;  United 
States  V.  Burlington  &  M.  River  R.  Co. 
98  U.  S.  334,  25  L.  ed.  198;  Kansas 
P.  R.  Co.  V.  Atchison,  T.  &  S.  F.  R.  Co. 
112  U.  S.  418,  28  L.  ed.  794,  5  Sup. 
Ct.  Rep.  208;  United  States  v.  Barber, 
20  C.  C.  A.  616,  41  U.  S.  App.  424, 
74  Fed.  483;  Grossett  v.  Townsend,  30 
C.  C.  A.  457,  56  U.  S.  App.  713,  86  Fed. 
908;  United  States  v.  Alabama  G.  S.  R. 
Co.  142  U.  S.  615,  35  L.  ed.  1134, 12  Sup. 
Ct.  Rep.  306;  Schell  v.  Fauche,  138  U.  S. 
562,  34  L.  ed.  1040,  11  Sup.  Ct.  Rep. 
376;  United  States  v.  Johnston,  124 
U.  S.  236,  31  L.  ed.  389,  8  Sup.  Ct. 
Rep.  446;  United  States  v.  Philbrick, 
120  U.  S.  52,  30  L.  ed.  559,  7  Sup.  Ct. 
eep.  413;  United  States  v.  Hill,  120 
U.  S.  169,  30  L.  ed.  627,  7  Sup.  Ct. 
Rep.  510;  Peabody  v.  Stark  (Peabody 
V.  Draughn)  16  Wall.  240,  21  L.  ed.  311; 
Five  Per  Cent  Cases,  110  U.  S.  471, 
28  L.  ed.  198,  4  Sup.  Ct.  Rep.  210;  Hahn 
V.  United  States,  107  U.  S.  402,  27  L.  ed. 
527,  2  Sup.  Ct.  Rep.  494;  United  States 
V.  Pugh,  99  U.  S.  265,  25  L.  ed.  322; 
Hastings  &  D.  R.  Co.  v.  Whitney,  132 
U.  S.  357-366,  33  L.  ed.  363-367,  10 
Sup.  Ct.  Rep.  112;  United  States  v. 
Moore,  95  U.  S.  760-763,  24  L.  ed.  588, 
589. 

The  Act  of  Congress  of  May  11,  1912, 
repeals  all  parts  of  the  Acts  of  Congress 
of  August  7,  1882,  and  Mareh  3,  1893, 
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so  far  as  said  acts  relate  to  the  allotment 
of  the  unallotted  tribal  lands,  and  said 
act  provides  a  comprehensive  and  eom- 
plete  plan  fully  and  completely  to  dis- 
pose of  all  of  the  unallotted  lands  of  the 
Omaha  Tribe  of  Indians,  which  is  entire- 
ly different  from  the  provisions  for 
allotment  of  these  lands  under  the  Acts 
of  1882  and  1893. 

United  States  v.  Tynen,  11  Wall.  88, 
20  L.  ed.  153;  King  v.  ComeU,  106  U.  S. 
395,  27  L.  ed.  60,  1  Sup.  Ct.  Rep.  313; 
Murphy  v.  Utter,  186  U.  S.  95,  105, 
46  L.  ed.  1070,  1076,  22  Sup.  Ct.  Rep. 
776;  The  Habana,  175  U.  S.  677,  685, 
44  L.  ed.  320,  323,  20  Sup.  Ct.  Rep.  290 ; 
11  Enc.  U.  S.  Sup.  Ct.  Rep.  98;  36  Cyc. 
1082;  Minnesota  &  M.  Land  &  Improv. 
Co.  V.  Billings,  50  C.  C.  A.  70,  111  Fed. 
972. 

The  Act  of  Congress  of  May  11,  1912, 
is  mandatory  and  peremptory  upon  the 
Secretary  of  the  Interior  to  sell  the  un- 
allotted lands  and  to  carry  out  the  pro- 
visions of  the  act,  and  said  act  took  effect 
on  May  11,  1912,  the  day  of  its  approval, 
and  needed  no  promulgation  to  give  it 
operation. 

36  Cyc.  1159;  Reiche  v.  Smythe,  13 
Wall.  162,  20  L.  ed.  566;  Moore  v.  Ameri- 
can Transp.  Co.  24  How.  1,  16  L.  ed. 
674;  United  States  v.  Saunders,  22  Wall. 
492,  22  L.  ed.  736;  Brewer  v.  Blougher, 
14  Pet.  178,  10  L.  ed.  408;  Rock  Island 
County  V.  United  States,  4  Wall.  435, 
18  L.  ed.  419;  Galena  v.  Amy  (Galena  v. 
United  States)  5  Wall.  705,  18  L.  ed. 
560;  Boswell  v.  Big  Vein  Pocahontas 
Coal  Co.  217  Fed.  822;  8  Ops.  Atty. 
Gen.  546;  Floyd's  Case,  2  Ct.  CI.  429; 
Ralston  v.  Crittenden,  3  McCrary,  332, 
10  Fed.  254,  13  Fed.  508;  New  York  v. 
Furze,  3  Hill,  615;  Minor  v.  Mechanics 
Bank,  1  Pet.  46,  64,  7  L.  ed.  47,  55,  and 
note;  Mason  v.  Fearson,  9  How.  248, 
13  ll  ed.  125;  Livingston  v.  Tanner,  14 
N.  Y.  64;  Knowlton  v.  Moore,  178  U.  S. 
41,  44  L.  ed.  969,  20  Sup.  Ct.  Rep.  747; 
International  R.  Co.  v.  United  States, 
151  C.  C.  A.  333,  238  Fed.  317;  HUls  v. 
F.  D.  McKinniss  Co.  188  Fed.  1012; 
Merchants'  Nat.  Bank  v.  United  States, 
130  C.  C.  A.  548,  214  Fed.  200;  Harper 
V.  Victor,  129  C.  C.  A.  423,  212  Fed. 
903;  United  States  v.  Missouri  P.  R.  Co. 
130  C.  C.  A.  5,  213  Fed.  169;  United 
States  V.  99  Diamonds,  2  L.R.A.(N^.) 
185,  72  C.  C.  A.  9,  139  Fed.  961; 
Matthews  V.  Zane,  7  Wheat  164,  5  L. 
ed.  425 ;  Parkinson  v.  State,  14  Md.  184, 
74  Am.  Dec.  522. 

The  United  States  is  not  estopped  by 
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its  conduct  from  urging  that  the  Act  of 
May  11,  1912,  operated  to  repeal  the 
Acts  of  1882  and  1893. 

Mutual  L.  Ins.  Co.  v.  Hill,  193  U.  S. 
561,  48  L.  ed.  788,  24  Sup.  Ct.  Rep. 
538;  Balch  v.  Haas,  20  C.  C.  A.  151, 
36  U.  S.  App.  693,  73  Fed.  974;  Thomp- 
son V.  Maxwell  Land  Grant  &  R.  Co. 
168  U.  8.  451,  42  L.  ed.  539,  18  Sup. 
Ct.  Rep.  121;  Hastings  v.  Poxworthy, 
45  Neb.  676,  34  L.R.A.  321,  63  N.  W. 
966;  Iowa  C.  R.  Co.  v.  Walker,  167 
C.  C.  A.  24,  255  Fed.  648 ;  Messenger  v. 
Anderson,  255  U.  S.  436,  444,  56  L.  ed. 
1162, 1156,  32  Sup.  Ct.  Rep.  739 ;  Lewers 
ft  Cooke  V.  Atcherly.  222  U.  S.  285,  296, 
66  L.  ed.  202,  205,  32  Sup.  Ct.  Rep.  94; 
Hertz  V.  Woodman,  218  U.  S.  205,  64 
L.  ed.  1001,  30  Sup.  Ct.  Rep.  621;  Jones 
V.  Peebles,  130  Ala.  269,  30  So.  564; 
Thomas  v.  Blair,  196  U.  S.  637,  49  L.  ed. 
630,  25  Sup.  Ct.  Rep.  797;  Ransom  v. 
Stanberry,  22  Iowa,  334;  McQueen  v. 
Bank  of  Edgemont,  20  S.  D.  378,  107 
N.  W.  208;  Jasper  County  Electric  R. 
Co.  V.  Curtis,  154  Mo.  10,  55  S.  W.  222; 
McClanahan  v.  Payne,  86  Mo.  App.  284; 
Camdian  v.  Brewster,  2  Neb.  (Unof.) 
366,  96  N.  W.  590;  United  States  t. 
La  Chappelle,  81  Fed.  162. 

Mr.  Justice  McKenna  delivered  the 
opinion  of  the  court: 

Suit  to  adjudge  Hiram  Chase,  Jr.,  a 
member  of  the  Omaha  Tribe  of  Indians, 
and  to  have  a  right  to  select  80  acres 
for  an  allotment  out  of  the  lands  of  the 
Omaha  Reservation,  the  selection  hav- 
ing been  denied  by  the  Secretary  of  the 
Interior. 

The  right  of  selection  depends  upon 
the  effect  of  certain  treaties  between  the 
Omaha  Tribe  and  the  United  States,  and 
eertain  acts  of  Congress. 

The  treaties  were  made  March  16, 
1854,  and  March  6,  1865,  10  Stat,  at  L. 
1043,  14  Stat,  at  L.  667,  and  by  them 
the  Indians  ceded  certain  lands  to  the 
United  States  and  certain  other  lands 
were  retained,  constituting  the  Reserva- 
tion with  which  this  suit  is  concerned, 
and  of  which  the  lands  sought  to  be 
allotted  are  a  part. 

[5]  It  was  expressed  in  the  Treaty  of 
1865  to  be  the  desire  of  the  Indians  to 
abolish  the  tenure  in  common  by  which 
they  held  their  lands,  and  to  acquire 
tracts  in  severalty  of  160  acres  to  heads 
of  families  and  40  acres  to  each  male  per- 
son of  eighteen  years  and  upwards.  And 
it  was  provided  that  the  whole  of  the 
lands  so  assigned  or  unassigned  should 
constitute  and  be  known  as  the  Omaha 
Reservation, 
as  L.  ed. 


The  assignments  were  to  be  approved 
by  the  Secretaiy  of  the  Interior,  be  evi- 
denced by  certifieates,  and  be  final  and 
conclusive. 

In  execution  of  the  purposes  of  the 
treaty.  Congress  passed  an  act  Augpist  7, 
1882  (22  Stat,  at  L.  341,  chap.  434),  by 
which  the  Secretary  was  authorized  to 
allot  the  portion  of  the  Reservation  ly- 
ing east  of  the  Sioux  City  &  Nebraska 
Railroad  in  severalty,  to  a  head  of  a  fam- 
ily a  quarter  section  (160  acres) ;  to  each 
single  person  over  eighteen  j^  of  a  sec- 
tion ;  to  each  orphan  child  under  eighteen 
j^  of  a  section;  and  to  each  other  person 
under  that  age  i^  of  a  section.  The 
issue  of  patents  was  provided  for,  the 
lands  to  be  held  in  trust  for  twenty-five 
years  for  the  sole  use  and  benefit  of  the 
respective  allottees.  And  it  was  pro- 
vided that  the  residue  of  the  lands 
should  be  patented  to  the  tribe,  but 
held  in  trust  for  twenty-five  years,  then 
to  be  conveyed  in  fee,  discharged  of  the 
trust.  From  these  lands,  however,  it 
was  provided  that  allotments  should  bo 
made  and  patented  to  each  Omaha  child 
who  might  be  born  prior  to  the  expira- 
tion of  the  twenty-five-year  trust  pe- 
riod. 

Under  the  act,  and  prior  to  July  11, 
1884,  allotments  were  made  to  954  mem- 
bers of  the  tribe,  and  patents  issued 
therefor.  No  patent  was  issued  to  the 
tribe  as  provided. 

By  the  Indian  Appropriation  Act 
passed  March  3, 1893  (27  Stat,  at  L.  630, 
chap.  209),  and  expressing  itself  to  be 
an  amendment  to  the  Act  of  1882,  the 
Secretary  of  the  Interior  was  author- 
ized, with  consent  of  the  Indian  tribe, 
to  allot  in  severalty  '*.  .  .  to  each  In- 
dian woman  and  child  of  said  tribe  bom 
since  allotments  of  land  were  [0]  made 
in  severalty  to  the  members  thereof 
under  the  provisions  of  said  act  [1882], 
and  now  living,  one  eighth  of  a  section 
of  the  residue  lands  held  by  that  tribe 
in  common,  instead  of  one  sixteenth  of 
a  section,  as  therein  provided,  and  to 
allot  in  severalty  to  each  allottee  under 
said  act,  now  living,  who  received  only 
one  sixteenth  of  a  section  thereunder, 
an  additional  one  sixteenth  of  a  section 
of  such  residue  lands.     .     .     ." 

Hiram  Chase  was  not  bom  until  after 
the  Act  of  1893  was  passed,  and  the 
question  is  whether  he  is  entitled  to  an 
allotment  under  it.  The  government 
contends  to  the  negative,  basing  the  con- 
tention upon  an  act  passed  May  11, 
1912  (37  Stat,  at  L.  Ill,  ehap.  121), 
which,  it  is  the  further  contention,  ra- 
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pealed  the  Aet  of  1893,  and  cut  off  the 
right  of  allotment. 

The  district  court  yielded  to  the  con- 
tention and  dismissed  the  bill,  and  its 
decree  was  affirmed  by  the  circuit  court 
of  appeals.  —  C.  C.  A.  — ,  261  Fed. 
833. 

Against  this  action  of  the  courts  ap- 
pellant asserts  error,  and  insists  that  it 
and  the  contention  of  the  government 
are  based  on  an  underestimate  •  of  his 
rights,  and  upon  a  wrong  construction 
of  the  Act  of  1893. 

First  as  to  his  rights.  The  contention 
is  that  appellant  had  a  vested  right  to 
an  allotment  ''under  the  treaties  and 
acts  of  Congress  as  they  existed  at  the 
time  when"  the  allotment  was  ''selected 
and  claimed,"  and  this  whether  the  Act 
of  1912  repealed  the  Act  of  1893,  or  was 
subordinate  to  or  complementary  of  its 
provisions.  In  support  of  the  conten- 
tion appellant  recites  the  various  pro- 
visions of  the  Treaty  of  1865  and  the 
Acts  of  1882  and  1893,  and  insists  that 
they  are  clear  and  direct  investments  of 
irrevocable  rights  in  pursuance  of  "a 
contractual  obligation  based  upon  ample 
consideration."  In  specification  the 
Treaty  of  1854  is  adduced  as  having 
''ceded  to  the  United  States  a  portion 
of  the  Reservation  described  in  article 
1,"  and  "by  article  6  individual  Indians 
were  to  receive  allotments  [7]  of  land." 
This  purpose,  is  the  further  contention, 
was  executed  by  the  Treaty  of  1865,  by 
which  the  Indians  "  'did  cede,  sell,  and 
convey  to  the  united  States'"  a  part  of 
their  Reservation,  and  among  other  pro- 
visions there  i^as  one,  expressed  in  ar- 
ticle 4  of  the  treaty,  for  allotments  to 
be  "for  the  exclusive  use  of  themselves 
[the  Indians]  their  heirs  and  descend* 
ants." 

Of  the  obligations  thus  incurred,  it  is 
the  insistence,  §  8  of  the  Act  of  1882 
was  the  fulfilment,  and  at  the  expiration 
of  the  trust  period  the  Reservation 
(residue)  was  to  be  conveyed  to  the 
tribe  "in  fee,  discharged  of  the  trust, 
and  free  of  all  charges  or  encumbrances 
whatsoever,"  and  that,  therefore,  the 
Aet  of  1912  which  directed  the  sale  of 
the  unallotted  lands  of  the  Reservation 
was  in  contravention  of  the  treaties  and 
the  rights  to  allotments  thereunder,  and 
under  the  Acts  of  Congress  of  1882  and 
1093,  supra. 

The  eontention  is  one  that  has  often 
been  made  in  this  court  and  rejected  as 
df ten  as  made.  Gritts  v.  Fisher,  224  U. 
B.  640,  66  L.  ed.  928,  32  Sup.  Ct.  Rep. 
680;  Cnioate  v.  Trapp,  224  U.  S.  665,  66 
L.    ed.    Mil    32    Sup.    Ct.    Rep.    666; 
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Cherokee  Nation  v.  Hitchcock,  187  U.  8. 
294,  47  L.  ed.  183,  23  Sup.  Ct.  Rep.  116. 
In  those  cases  the  relation  of  the  indi- 
vidual Indian  to  the  tribal  property  is 
explained,  and  also  the  power  of  Con- 
gress over  that  property  and  the  tribes. 
In  the  recent  case  of  United  States  v. 
Chase,  245  U.  S.  89,  62  L.  ed.  168,  38 
Sup.  Ct.  Rep.  24,  we  had  occasion  to 
consider  the  Reservation  here  involved 
and  the  effect  of  article  4  of  the  Treaty 
of  1865,  relied  on  by  the  appellant,  and 
decided  that  its  purpose  was  to  do  no 
"more  than  individualize  the  existing 
tribal  right  of  occupancy,"  and  that  it 
left  "the  fee  in  the  United  States,"  and 
left  "the  United  States  and  the  tribe 
free  to  take  such  measures  for  the  ulti- 
mate and  permanent  disposal  of  the 
lands,  including  the  fee,  as  might  be- 
come essential  or  appropriate  in  view  of 
changing  conditions,  the  welfare  of  the 
Indians,  and  the  public  interests." 

The  case  dealt  with  assignments  under 
article  4,  but  [8]  its  principle  neces- 
sarily applies  to  a  mere  right  under  the 
Act  of  1882.  Lone  Wolf  v.  Hitchcock, 
187  U.  S.  557,  47  L.  ed.  301,  23  Sup.  Ct 
Rep.  216;  Sizemore  v.  Brady,  235  U.  S. 
441,  59  L.  ed.  308,  35  Sup.  Ct.  Rep.  136; 
Cherokee  Intermarriage  Cases,  203  U. 
S.  76,  51  L.  ed.  96,  27  Sup.  Ct.  Rep.  29 ; 
Wallace  v.  Adams,  204  U.  S.  415,  61 
L.  ed.  547,  27  Sup.  Ct.  Rep.  363;  Steph- 
ens v.  Cherokee  Nation,  174  U.  S.  A&, 
43  L.  ed.  1041,  19  Sup.  Ct.  Rep.  722, 

The  next  contention  of  appellant  is 
that  he  acquired  a  vested  right  under 
the  Acts  of  1882  and  1893,  assuming  the 
latter  act  did  not  repeal  the  other,  and 
we  are  brought  to  the  Aet  of  1912.  By 
the  act  the  Secretary  is  "authorized  to 
cause  to  be  surveyed,  if  necessary,  and 
appraised,  in  such  manner  as  he  may 
direct,  in  tracts  of  40  acres  each,  or  as 
nearly  as  to  the  Secretary  may  seem 
practicable,  and,  after  such  survey  and 
appraisement,  to  sell  and  convey,  in 
quantities  not  to  exceed  160  acres  to 
any  one  purchaser,  all  the  unallotted 
lands  on  the  Omaha  Indian  Reservation, 
in  the  state  of  Nebraska,  except  such 
tracts  as  are  hereinafter  specifically  re- 
served; Provided,  that  the  said  land 
shall  be  sold  to  the  highest  bidder  under 
such  regulations  as  tl\e  Secretary  of  the 
Interior  may  presoribe,  but  no  part  of 
said  land  shall  be  sold  at  less  than  the 
appraised  value  thereof  .  .  /*  There 
is  provision  for  the  reserration  ttom 
sale  of  certain  tracts  with  which  this 
ease  is  not  otherwise  concerned  ezeept 
as  it  shows  complete  delegation  of  ad- 
ministration to  the  Secretary.     Appel- 
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lant's  contention  is  that  the  act  is 
neither  directory  nor  mandatory;  it  is 
permissive  only,  and  has  been,  it  is  said, 
80  eonstmed  by  the  Secretary.  There 
are  eases,  however,  that  decide  that  an 
officer  ''authorized"  is  an  officer  com- 
manded in  a  matter  of  public  concern.* 
Besides,  there  are  words  of  direction  in 
the  act,  and  they  are  necessary  to  its 
purposes..  But  if  it  [9]  may  be  assumed 
there  is  a  discretion  in  the  Secretary, 
he  has  exercised  it  against  the  appel* 
iant  by  denying  his  right  to  an  allot- 
ment, presumably  in  reservation  of  the 
land  for  sale,  as  provided  in  the  act. 
And  a  sale  is  provided  for, — a  sale  of 
the  unallotted  lands  mentioned  in  §  8 
of  the  Act  of  1882,  and  all  of  them. 
We  agree,  therefore,  with  the  circuit 
court  of  appeals,  that  it  (the  Act  of 
1912)  ''covers  so  completely  the  subject 
of  the  disposition''  of  those  lands  "that 
it  must  be  held  to  have  repealed  that 
portion  of  the  Act  of  1882  which  author- 
ized allotments  to  Omaha  children  dur- 
ing the  trust  period."  And,  again  quot- 
ing the  court  of  appeals,  "the  Secretary 
of  the  Interior,  of  course,  could  not 
allot  the  unallotted  lands  under  the  Act 
of  1882,  and  also  sell  them  under  the 
Act  of  1912;  nor  could  he  allot  the  un- 
allotted lands  and  at  the  same  time  make 
the  reservations  which  he  is  commanded 
to  make  by  §  2  of  the  latter  act.  It 
is  so  plain  that  both  acts  cannot  be  car- 
ried out  that  it  is  unnecessary  to  dis- 
cuss that  question."  It  supersedes, 
therefore,  that  act,  though  it  contains 
no  repealing  words.  United  States  v. 
Tynen,  11  Wall.  88,  20  L.  ed.  153 ;  Kin« 
V.  Cornell,  106  U.  S.  395,  27  L.  ed.  60, 
1  Sup.  Ct.  Rep.  313;  The  Habana,  175 
U.  S.  677,  685,  44  L.  ed.  320,  323,  20 
Sup.  Gt.  Rep.  290. 

This  appeal  is  a  review  of  the  second 
trial  of  the  case.  In  the  first  trial  the 
district  court,  on  motion  of  the  United 
States,  dismissed  the  bill.  Upon  appeal 
the  circuit  court  of  appeals  reversed  the 
district  court,  and  remanded  the  case  to 
that  court  "with  instructions  to  permit 
the  defendant  (United  States)  to 
answer,  if  so  advised."  152  C.  C.  A.  21, 
238  Fed.  888. 

lAnne  Arundel  County  v.  Duckett,  20 
Md.  468,  83  Am.  Dec.  557 ;  Flynn  v.  Canton 
Co.  40  Md.  312,  319,  17  Am.  Hep.  603; 
Magaha  v.  Hagerstown,  95  Md.  62,  51  Atl. 
832:  Rankin  v.  Buckman,  9  Or.  253,  202) 
Rock  Island  County  v.  United  States,  4 
Wall.  435,  18  L.  ed.  419;  Maryland  use  of 
Pryor  v.  Miller,  114  C.  C.  A.  495.  194  Fed. 
775;  United  States  v.  Cornell  S.  B.  Co.  69 
C.  C.  A.  603,  137  Fed.  455. 
65  L.  ed. 


Upon  the  return  of  the  case  the 
United  States  set  up  as  a  defense  the 
Act  of  1912,  presenting  the  questions 
here  involved. 

Appellant  contends  that  the  United 
States  "having  relied  at  the  first  trial 
upon  the  single  proposition  that  the 
Act  of  1893  repealed  the  Act  of  1882, 
and  thereby  cut  off  the  right  of  these 
Indian  claimants  to  allotments,  and  [10] 
having  failed  in  that  defense,  cannot, 
upon  the  second  trial,  abkndon  that  de- 
fense and  insist  that  the  Act  of  May  11, 
1912,  repealed  the  Act  of  1882.'' 

The  proposition  has  a  relevant  and 
conclusive  application  when  a  judgment 
of  a  former  action  is  pleaded,  but  lim- 
ited application  when  urged  in  the  same 
suit;  it  expresses  a  practice  only,  and 
useful  as  such,  but  pot  a  limitation  of 
power.  Messenger  v.  Anderson,  225  U. 
S.  436,  56  L.  ed.  1152,  32  Sup.  Ct.  Rep. 
739. 

The  District  Court  and  the  Circuit 
Court  of  Appeals,  having  the  power  and 
exercising  it,  entertained  the  defense  of 
the  Act  of  1912,  estimated  it,  and  de- 
cided it  conclusive  against  appellant's 
right  to  an  allotment.  As  we  have  seen, 
there  was  no  error  in  that  ruling,  and 
the  decree  of  the  Circuit  Court  of  Ap- 
peals is  affirmed. 


MARY   GILPIN,   a   Minor,    by   Her   Next 
Friend,  Samuel  Gilpin,  Appt., 

V. 

UNITED  STATES  OF  A^IERICA. 

(See  S.  G.  Reporter's  ed.  10,  11.) 

This  case  is  governed  by  the  decision  in 
Chase  v.  United  States,  ante,  801. 

[No.  243.] 

Argued  March  21,  22,  1921.    Decided  April 

11,  1921. 

APPEAL  from  the  United  States  Cir- 
cuit Court  of  Appeals  for  the 
Eighth  Circuit  to  review  a  decree  which 
affirmed  a  decree  of  the  District  Court 
for  the  District  of  Nebraska,  dismissing 
the  bill  in  a  suit  to  secure  an  allotment 
of  land  in  the  Omaha  Indian  Reserva- 
tion.   Affirmed. 

Note. — ^As  to  rights  and  status  of  In- 
dians— see  note  to  Worcester  v.  Georgia, 
8  L.  ed.  U.  S.  484. 

On  repeal  of  statutes  by  implication, 
generally — see  notes  to  State  v.  Massey, 
4  L.R.A.  309,  and  United  States  ▼. 
Henderson.  20  L.  ed.  U.  S.  235. 
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U                            8UPREMB  COURT  OF  THE  UNITBD  STATES.  Oct.  Twrnu, 

See  same  ease  below,  —  C.  C.  A.  — i  pressly  required  in  writing,  no  claim  shall 

261  Fed.  841  "^  made  therefor,  buch  contractors  may  re- 

The  UciM  '^  .Uted  in  the  opinion.  ~-  Su&'^tSrir 'to^h^'  ^ 

Mr.   John   Lee   Webster   argaed   the  waiting  for  the  government  engineer  to  lo- 

eanse,  and,  with  Mr.  Hiram  Chisisey  filed  eate  such  work)    of  excavatii^  limestone 

a  brief  for  appellant.  ^^^  '"^^  limestone  bedrock  in  such  chan- 

nel,  pursuant  to  the  order  of  the  govern* 

Assistant   Attorney   (General   Oamett  ment  engineer  who,  over  the  contractors' 

argaed    the    cause,    and,    with    Speeial  protest  that  such  materials  were  not  in- 

Assistant  to  the  Attorney  Goieral  Under-  eluded  in  the  contract,  and  in  opposition 

wood,  filed  a  brief  for  appeUee.  to  their  requMt  for  the  fixing  of  an  extra 

price,  insisted  upon  the  removal  of  such 

Mr.    Oscar   0.   Anderson,    by   speeial  materials,  stating  that  if  the  contractor* 

leave,  ai]gaod  the  cause,  and,  with  Mr.  did  not  remove  the  same  they  would  be 

Charles  J.  Kappler,  filed  a  brief  for  the  declared  in  default,  that  the  work  would 

Omaha  Tribe  of  Indians.  ^  ^*^«"  ^o™  ^«™»  ^  d«n«  *»d  charged 

For  contentions  of  counsel,  see  their  *«  ^«f »  "^  be  paid  for  from  the  reUined 

S?l-  n.'^^r^^   '^  "  ^'"^^  ^S^n^d 'i?  th^  pe7^;^a^'^^ 

states,  ante,  Wll.  sufficient  for  that  purpose  they  and  their 

Mr.   Justice   McKenna   delivered   the  bondsmen    would    be    proved    against, 

opinion  of  the  court:  f"'?  V"*  ^"^"^  ^'  /"^^  ^^Sf""  ^"  '^P^' 

rnii^  ^^^y^Z,m^  mlL^A  o«j  o»Kw.;ff^  1«»*  ^^  appeal  or  of  any  alternative   out 

mils  ease  was  argued  and  submitted  gubmission  to  his  orders,  with  its  conse- 

with  the  Chase  Case,  No.  242  [256  U.  S.  quences. 

1,  ante,  801,  41  Sup.  Ct.  Bep.  417].    It  [For  other  cases,  see  United  Stetes,  VI.  h,  In 

is  a  suit  by  Mary  Gilpin,  by  her  next  >>*«•**  8up.  ct  1908.] 

friend,  to  have  adjudged  to  her  a  right  r^^^  253  1 
to  an  allotment  of  lands  in  the  Om^a 

Reservation,   she   being  an   Omaha  In-  Argued  March  22  and  23,  1921.     Decided 

dian.     The  right  is  based  on  the  same  April  11,  1921, 
treaties  and  acts  of  Congress  as  those 

passed  upon  in  the  Chase  Case,  and  the  A  PPEAL  from  the  Court  of  Claims  to 

effect  of  the  Act  of  May  11,  1912  [37  -tt   review    a    judgment    against     the 

Stat,  at  L.  Ill,  chap.  121],  repealing  United  States  for  extra  work  under  a 

the  acts — that   of  August  7,  1882    [22  government  contract.    Affirmed. 

Stat,  at  L.  341,  chap.  434] ,  and  that  of  See  same  case  below,  54  Ct.  CI.  119. 

March  3,  1893  [27  Stat,  at  L.  630,  chap.  The  facts  are  stated  in  the  opinion. 

^^The  decree  of  the  district  court  i^as  ff '^S**'^^  Attorney  General  Daw  ar- 

advene  to  her  right,  and   this   decree  ^f,^^rTtZt'^.r^F^r^^ 

was  afiirmed  by  the  circuit  court  of  ap-  ^^  f^/^«  Attorney  General  Heam,  filed 

peals.    -  C.  C.  A.  -,  261  Fed.  841.       »  ^  ^^^  appellant: 

For  the  reasons  stated  in  the  opinion  .   Whenever   the   contract   covmng   the 

in  the  Chase  Case,  the  decree  of  the  Cir-  "pprovement  ^,^,  ^•^«>^^,P'^ 

euit  Court  of  Appeals  is  affirmed.  ^?^°«  i^latmg  to  change  of  project  and 

^'^  claims    for    extra    wonc   wnien    are,    in 

effect,  the  same  as  the  provisions  in  the 

contract  between  the  parties  here,  then, 

ONITED  STATES,  Appt.,  ^   t^e  event  such   provisions  have  not 

y.        '  been  complied  with,  payment  for  extra 

'          L.  P.  &  J.  A.  SMITH.  work  performed  can  be  secured  only  in 

the  following  cases : 

(See  S.  G.  Reporter's  ed.  11-17.)  (a)   When  such  provisions  have  been 

•,'«.  ^fl^^               ^    .           *-.          1-  waived  by  an  agent  having  the  power  to 

llaited  States  —  contracts  —  extra  work.  .       .1            ^ 

.         Despite    provisions    in     a    contract  ^*i7®/*^®  ^5?\  ,  «,  .      lOATTff  iM 

with    the    United    SUtes    for    excavating  Barlow  v.  United  States,  184  U.b.  123, 

"sand,  Sfravel,  and  boulders,  all  in  unknown  46  L.  ed.  463,  22  Sup.  Ct.  Rep.  468. 

quantities,"   from   a   ship   channel,   v*hich  (b)  When  there  has  been  a  breaeh  pf 

miJcs  final  the  decision  of  the  government  warranty  by  the  government  relating  to 

engineer   officer   in   charge   as   to   quality  ^  matter  necessary  to  be  done  in  the  per- 

and  quantity  of  work,  require  the  contrac-  formance  of  the  contract,  by  reason  of 

i?5:  ^rm'Sift^vVo"^^^^^^^^   '^L'z  -^^  ^^^  ^^  -^  ->* « ^^ 

character  and  quality,  whether  of  labor  or  ^^^  P^-    ™  iinSf-ui   flf^f^   987  n    R 

materials,  ate  to  be  agreed  upon  in  writ-  Chnstie  v.  United   States,  237  U.  B. 

ing.  and,  unless  so  agreed  upon  or  ex-  234,  59  L.  ed.  933,  35  Sup.  Ct  Bmp.jn. 

90a  '^^  ^*  "* 


IBM.                                        UNITED  STATES  T.  SMITH.  .      li 

(e)   Wlien    tba    extra    work    is    made  contract  that  the  decision  uf  the  engineer 

Qeoessory  or  procured  througb  the  fraud  officer  in  charge,  as  to  quality  and  quan- 

or  bad  faith  of  ,aii  agent  of  the  govern-  tity,  shall  be  final. 

meat,  in  the  exercise  of  expressly  dele-  Martinsburg  tc  P.  R.  Go.  v.  March,  114 

gatod  powers.  U.  S.  519,  29  L.  ed.  255,  5  Sup.  Ct.  Rep. 

Ripley  V.  United  States,  223  U.  S.  695,  1035;    Sweeney    v.    United    SUtes,    109 

56  L.  ed.  614,  32  Sup.  Ct.  Rep.  352.  U.  S.  618,  27  L.  ed.  1053,  3  Sup.  Ct. 

The  contract  was  made  subject  to  the  Rep.  344;  KiUberg  t.  United  States,  97 

approval  of  the  Chief  of  Engineers.    No  U.   S.   3S8,   24  L.  ed.   1106;   Barlow  v. 

waiver  of  its  provisions  could  have  been  United  States,  184  U.  S.  123,  46  L.  ed. 

made  except  by  the  Chief  of  Engineers.  463,   22   Sup.  Ct.  Rep.   468;  Ripley  t. 

Hawkins  v.  United   States,   96   U.   S.  United  States,  223  U.  S.  695,  56  L.  ed. 

689,  24  L.  ed.   607;   Barlow    v.   United  614,  32  Sup.  Ct.  Rep,  352;  Saaiaeld  v. 

SUtes,  1S4  U.  S.  123,  46  L.  ed.  463,  22  United  States,  246  U.  S.  610,  62  X-  ed. 

Sup.   Ct.  Rep.  468;  Plumley  v.  United  895,  38  Sup.   Ct   Rep.  397,  Aim.    Cas. 

SUtes,  226   U.    S.   545,   57  L.   ed.   342,  1918E,  1. 

33  Sup.  Ct.  Rep.  139.  The  award  for  lost  time  was  properly 

Fraud  and  bad  faith,  if  to  be  the  basis  granted, 

of     a    recovery,    must    be     specifically  United  States  v.  Smith,  94  U.  S.  214, 

pleaded.  24  L.  ed.  115;  United  States  v.  Mueller, 

New  Albany  v.  Burke,   U  Wall.  96,  113  U.  S.  153,  28  L.  ed.  946,  5  Sup.  Ct. 

106,  20  L.  ed.  155,  159;  Kent  v.  Lake  Rep.  380. 

Superior  Ship  Canal  R.  &  Iron  Co.  144  A  technical  pleading  is  unnecessary. 

U.  S.  75,  91,  36  Ll  ed.  352,  358,  12  Sup.  United  States  v.  Behan,  110  U.  S.  347, 

Ct.  Bep.  650;  Evers  v.  Watson,  156  U.  S.  28  L.  ed.  171,  4  Sup.  Ct.  Rep.  81;  Clarit 

527,  39  L.  ed.  520,  15  Sup.  Ct.  Rep.  430;  v.  United  States,  95  U.  S.  539,  24  L.  ed. 

Fogg  V.  Blair,  139  U.   S.  118,   127,  35  518. 
L.  ed.  104,  107,  11  Snp.  Ct.  Rep.  476; 

United  States  v.  Qleason,  175  U.  S.  588,  Mr.    Justice   McKenna   delivered    the 

44  L.  ed.  284,  20  Sup.  Ct.  Rep.  228.  opinion  of  the  court: 

-.r     .  L     «  ..    .                 .  .1  April   14,   1919,   the  conrt  of  claims 

?"■■  ^??"w-  ""'?'  S'^t,^  *i^  ''*"*!{  rendered  a  judgment  against  the  United 

and,    with    Mwsrs.    Rofiw    S.    Day    and  states  in  favor  of  U  P.  *  J.  A.  Smith 

Roscoe    M.    Ewing,    ffled    a    brief    for  (appellees,    and   we    shall   so    refer    to 

appellees:                                       ,    .        .  them)   for  the  sum  of  $119,304.27.     To 

Where    a    material    representation    is  ^^j^^    t^at    judgment    this    appeal    is 

made,  either  in  the  contract  or  in   the  prosecuted 

specifications  which  form  a  part  of  the  The  appellees  were  a  partnership  do- 
contract,  and  such  representation  tuma  ;  business  at  the  times  herein  stated 
ont  to  be  untrue  and  is  deceptive  and  under  the  firm  name  of  L.  P.  *  J.  A. 
mialeadmg  to  the  bidder  who  enters  into  gmitb 

the  contract,  the  contractor  has  the  right  i^  response  to  an  advertisement,  and 

to  recover  for  the  loss  sustained  by  him  ^tter  the   submisBion   of  proposals  for 

on    account    of    such    misrepresent ation,  work  at  the  month  of  the  Detroit  river, 

•nch    recovery    taking   the   form    of   an  »  contract  in  writing  was  entered  into 

allowanoe  of  compensation  for  the  addi-  December    31,    1892,    by    0.    M.    Poe, 

tional  work  involved  Colonel,    Corpa    of    Engineers,    United 

^"™HT®o'f,7-=!Jf'''f-<,?,R;.^i''^  States  Army,   and  appellees,  by  which 

Co.l99U.S.414,50Ued  251,  26Rup.  the    latter   i^ed   to    excavkte   a   ship 

Ct.  Rep.  69;  Hollerbach  v.  United  Slates,  channel  20  and  21  feet  deep,  located  in 

233  U.  S.  165,  58  L.  ed.  898,  34  Sup.  section  8  of  the  Detroit  river,  in  accord- 

Ct.  Rep.  553;  Chnstie  v.  United  States,  ance  with  specifications  attached  to  the 

237  U.  S.  234,  59  L.  ed.  933,  35   Sup.  contract  and  made  a  part  thereof.    They 

Ct.  Rep.  565;  United  States  v.  Spearin,  were  to  receive  in  full  compensation  for 

248  U.  S.  132,  63  L.  ed.  166,  39  Sup.  their  work  the  sum  of  18  cents  per  cubic 

Ct.  Rep.  59;  United  States  v.  Atlantic  yard  of  excavation,  scow  measure. 

Dredging  Co.  253  U.  S.  1,  64  L  ed.  735,  The  material  to  be  removed  was  speci- 

40  Snp.  Ct.  Rep.  423.  fled    to    consist    "of   sand,    gravel,    and 

Tbe    decision    of    Colonel    Lydecker,  boulders,  all  in  unknown  quantities." 

exercised  capriciously,  nonrationally,  and  In  Ihe  season  of  1894  there  was  dis- 

tyraimically,  and  without  adequate  deter-  covered  a  natural  bed  of  limestone  rock 

mining  principle  or  being  founded  in  the  within  the  boundaries  of  the  excavation 

nature  of  thin^  is  not  an  exercise  of  called  for  by  the  contract,  which  was 

discretion    withm    the    provision    of    the  not  provided  for  by  the  contract.     For 

«S  L.  ed.  tO« 
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the  removal  of  this  limestone  the  United  been  paid  appellees,  leaving  dne  to  thjem 

States  advertised  for  bids.  $111;585.97.     It  is  foon^  besides,  that 

[15]  The  L.  P.  &  J.  A.  Smith  Com-  delays  caused  by  the  engineer  in  eharge 
pany,  a  corporation  of  OhiO|  and  a  sue-  resulted  in  a  loss  to  the  appellees  of 
eeiBor  in  interest  to  L.  P.  and  J.  A.  $7,718.30.  For  these  two  sums  judg- 
Smith,  bid  on  the  work.  The  bid  was  ment  was  rendered, 
aecepted  and  a  contract  was  entered  into  The  court  of  claims,  in  a  brief  mem- 
November  9,  1894,  by  which  that  com-  orandum,  summarized  the  elements  of 
pany  agreed  to  remove  the  rock  and  liability  against  the  United  States,  con- 
other  material  at  the  price  of  $2.24  per  eluding  as  follows :  ''We  think  the 
cubic  yard  of  excavation,  bank  measure,  right  of  plaintiffs  [the  appellees]  to  re- 
The  contract  was  completed  on  or  about  cover  the  price  for  the  work  done  by 
June  16,  1895.  them  is  indisputable." 

The  contract  of  December  31,  1892,  The   United   States    adduces   against 

was   extended   from   time   to   time   by  the  conclusion  certain  provisions  of  the 

Colonel  Lydeoker,  the  engineer  in  charge  specifications,   the   latter   being,   as  we 

of  tiie  work,  he  having  succeeded  Colonel  have  seen,  part  of  the  contract. 

Foe,  to  July  1,  1897.     In  that  year  he  They  are  too  long  to  quote  or  even 

ordered  appellees  to  work  at  particular  summarize.    They  are  to  the  effect  that 

spots  towfu^  the  northerly  end  of  section  the  decision  of  the  engineer  officer  in 

8,  at  oertain  designated  shoals  which  had  charge  as   to  quality  and  quantity  of 

been   excavated    under   the   contract   of  work  was  final,  and  that  his  instructions 

November  9, 1894,  with  the  L.  P.  ft  J.  A.  were  required   to   be  observed   by   the 

Smith  Company.  contractor.    And  further,  that  modifica- 

And      certain  other  officers,  one  an  tions  of  the  work  in  character  and  qual- 

assistant  engineer,  another  a  subinspec-  ity,  whether  of  labor  or  material,  were 

tor,  in  charge  of  the  work,  insisted  upon  to  be  agreed  to  in  writing,  and  unless 

locating  for  appellees  the  points  where  ^  agreed  to  or  expressly  required  in 

dredging  was  to  be  done.^  writing,  no  claim  should  be  made  there- 

The  material  or  a  large  part  of  the  ^or. 
material  to  be  removed  from  those  The  contention  overlooks  the  view  of 
points  was  limestone  rock,  or  limestone  ^®  contract  entertained  by  Colonel  Ly- 
bedrock^  Appellees  protested  and  asked  decker,  and  the  uselessness  of  solicit- 
for  the  fixing  of  an  extra  price  for  do-  ing  or  expecting  any  change  by  him. 
ing  the  work.  This  was  refused,  and  His  conduct,  to  use  counsel's  descrip- 
they  were  told  that  if  they  did  not  re-  ^^^^f  "though  perhaps  without  malice  or 
move  the  same,  they  would  be  declared  bad  faith  in  the  tortious  sense,"  was  re- 
defaulting  contractors;  that  the  work  pellent  of  appeal  or  of  any  alternative 
would  be  taken  from  them,  done  and  ^^^  submission  with  its  consequences, 
charged  to  them,  and  be  paid  for  from  -And,  we  think,  against  the  explicit 
the  retained  percentages  for  work  al-  declaration  of  the  contract  of  the  ma- 
ready  performed,  and  if  the  percentages  terial  to  be  excavated  and  its  price, 
were  not  sufficient  for  that  purpose,  The  contract  provided,  in  response  to 
they,  appellees,  and  their  bondsmen,  advertisements  [17]  and  in  fulfilment  of 
would  be  proceeded  against.  No  other  ^^^^t  for  the  excavation  of  a  ship  chan- 
officer  or  officers  so  told  appellees,  or  °el  20  and  21  feet  deep,  and  that  "the 
insisted  that  all  the  material  to  be  re-  material  to  be  removed  consists  of  clay, 
moved  was  clay,  gravel,  and  boulders.*  f*^^»  gravel,  and  boulders,  aU  in  un- 

A   large   part   of   the   material   arbi-  ^°^^^.  Proportions."     To  these  explicit 

trarily  stated  to  be  clay,  gravel,  sand,  Provisions   and   their  contractual   force 

and  boulders,  was  in  fact  limestone  [10]  7i°fy  *^^  the  judgment  and  conduct 

rock  and  limestone  bedrock,  and  wa^  not  ?^  ^/^^^^^^  ^f^'  *^«  first  engineer  officer 

«ii«  rnof^*.:.!  ^r^^^a^  ;•,  *k«  ^^*.f.<>o4.  ^^  charge  of  the  work.    He  realized  im- 

the  material  specified  m  the  contract  mediately  when  a  bed  of  limestone  rock 

The   quantity   of   material   excavated  ^^^  enco'untered  it  was  not  the  material 

as  thus  required,  and  that  required  by  ^^^^ed  in  the  contract,  and  without  hes- 

the  contract,  the  findings  estimate  in  de-  jtation    entered    into    another    contract 

tail  and  the  cost  of  its  excavation  in  concerning  it,  and  at  a  price  of  signifi- 

the  sum  of  $116,760.61,  from  which  was  cant  contrast,— 18  cents  per  cubic  yard, 

deducted  the  sum  of  $5474.64,  that  had  scow  measure,  being  the  price  of  the 

1  Additional  finding  upon  the  mandate  of  ^rst  contract,  $2.24  per  cubic  yard  of 

this  court.  excavation,    bank    measure,    being    the 

s  Additional  finding  upon  the  mandate  of  price  of  the  second  contract, 

this  court.  We  think  the  case  is  within  the  prin- 

^^0  16a  t.  8. 
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eiple  of  Hollerbach  v.  United  States, 
233  U.  S.  166,  58  L.  ed.  898,  34  Sup.  Ct. 
Bep.  53^;  Christie  v.  United  States,  237 
U.  S.  234,  59  L.  ed.  933,  35  Sup.  Ct  Bep. 
565 ;  United  States  v.  Spearin,  248  U.  S. 
132«  63  L.  ed.  166,  39  Sup.  Ct.  Rep.  59; 
and  United  States  v.  Atlantic  Dredging 
Co.  253  U.  S.  1,  64  L.  ed.  735,  40  Sup. 
Ct.  Rep.  423. 

We  concur,  therefore,  with  the  dec- 
laration of  the  Court  of  Claims,  that 
''the  right"  of  the  appellees  ''to  recover 
the  price  for  the  work  done  by  them  is 
indisputable,"  including  the  loss  to  them 
while  waiting  for  the  engineer  "to  locate 
their  work." 

Judgment  affirmed. 

Mr.  Justice  Day  and  Mr.  Justice  Xe- 
Beynolds  took  no  part  in  the  decision. 


[  18]  SILVER  KING  COALITION  MINES 
COMPANY,  Petitioner, 

V. 

CONKLING  MINING  COMPANY. 

(See  S.  C.  Reporter's  ed.  18-28.) 

Mines  —  extralateral  rights  —  apexlng 
▼elns  —  end  or  side  lines. 

1.  If  a  lode  mining  location  lies  across 
instead  of  along  the  strike  of  a  vein,  the 
side  lines  become  the  end  lines  for  the  pur- 
pose of  defining  the  right  of  the  owner, 
under  U.  S.  Rev.  SUt.  §  2322,  to  follow  a 
vein  apezing  within  the  surface  boundaries 
on  its  dip  downward  outside  the  vertical 
aide  lines  of  such  claim. 

[For  other  cases,  see  Mines,  I.  d,  2,  In  Digest 
Sop.  Ct  1908.] 

Bflnea  —  extralateral  rights  —  apexlng 

▼elns  —  end  or  side  lines. 

2.  The  distance  of  the  discovery  shafts 
from  the  apex  of  a  vein  crossing  a  location 
at  riffht  angles  does  not  affect  the  right  of 
the  discoverer,  under  U.  S.  Rev.  Stat.  % 
2322,  to  follow  the  vein  on  its  dip  down- 
ward outside  the  vertical  end  lines  treated 
as  side  lines,  on  the  theory  that  if  the  end 
lines  be  taken  as  the  side  lines,  either  the 
vein  or  discovery  was  outside  tiie  location, 
with  the  side  lines  limited  as  they  should 

Note. — On  intersecting,  crossing,  or 
uniting  veins — see  note  to  Calhoun  Gold 
Min.  Co.  v.  Ajax  Gold  Min.  Co.  50  L.R.A. 
209. 

On  the  right  to  follow  a  vein  or  lode 
on  its  dip  beyond  the  surface  lines  of 
the  location — see  note  to  Parrot  Silver  & 
Copper  Co.  v.  Heinze,  53  L.R.A.  491. 

As  to  what  is  top  or  apex  of  vein  or 
lode — see  note  to  Jim  Butler  Tonopah 
Min.  Co.  V.  West  End  Consol.  Min.  Co. 
1  A.L.R.  418. 
•  5  L.  ed. 


be,  where,  at  the  time  of  the  location,  there 
was    no   requirement  making   a   discovery 
shaft  essential  to  a  valid  location. 
[For  other  cases,  see  Mines,  I.  d,  2,  In  Digest 
Sup.  Ct  1908.  J 

INo.  158.] 
April  11,  1921. 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals 
for  the  Eighth  Circuit  to  review  a  de- 
cree which  reversed  a  decree  of  the  Dis- 
trict Court  of  the  United  States  for  the 
District  of  Utah  in  favor  of  defendant 
in  a  suit  to  quiet  title.  On  rehearini^, 
decree  of  Circuit  Court  of  Appeals  re- 
versed and  decree  of  District  Court  af- 
firmed.^ 

See  same  case  below,  144  C.  C.  A.  607, 
230  Fed.  553. 

The  facts  are  stated  in  the  opinion. 

On  Petition  for  Rehearing. 

Mr.  Justice  Holmes  delivered  the 
opinion  of  the  court: 

This  is  a  suit  brought  by  the  respond- 
ent to  establish  its  right  to  a  large  body 
of  ore  found  within  the  lines  of  the 
respondent's  patent,  as  it  construed  that 
document.  The  main  contest  concerned 
the  southwesterly  135.5  feet  of  the  pat- 
ent as  laid  out  by  courses  and  distances, 
from  which  was  taken  the  main  body  of 
the  ore.  At  the  argument  the  petition- 
er's statement  was  that  ''practically  all 
the  ore  in  controversy  was  taken  from 
within  this  135.5  foot  strip."  [25]  The 
decision  with  regard  to  that  strip  was  in 
favor  of  the  petitioner,  and  as  it  Seemed 
possible  that  the  respondent  would  not 
be  able  to  establish  that  any  appreci- 
able amount  of  ore  was  taken  from  the 
land  belonging  to  it,  and  that  it  might 
not  care  to  attempt  the  proof,  the  ques- 
tions raised  with  regard  to  such  ore,  if 
any,  were  left  undecided,  according  to 
the  usual  practice.  But  the  respondent 
points  out  that  the  petitioner  has  ad- 
mitted that  a  small  amount  of  ore,  not 
exceeding  $20,047.50  in  value,  did  come 
from  the  respondent's  land,  and  presses 
for  a  decision  concerning  its  right  to 
that.  The  motion  is  put  in  the  form  of 
a  petition  for  rehearing;  but  the  main 
thing  asked,  and  the  only  thing  for 
which  we  see  any  reason,  is  that  we  de- 
cide the  questions  argued  but  left  open 
by  us.  That  we  proceed  to  do.  Nothing 
that  has  been  decided  will  be  reopened, 
but  leave  to  file  the  petition  is  granted 
to  that  single  end. 

iSee  also  ante,  p.  661. 
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It  is  not  disputed  by  the  respondent, 
the  Conkling  Mining  Company,  that  a 
fissure  on  its  strike  crosses  the  parallel 
side  lines  of  the  petitioner's  claims,  and 
on  its  dip  passes  beneath  the  Conkling 
mining  claim  in  the  immediate  vicinity 
of  the  ore  body  in  'dispute,  and  between 
vertical  planes  drawn  through  the  par- 
allel side  lines  of  the  petitioner's  claims, 
and  continued  in  their  own  direction. 
What  is  disputed  is  that  this  ore  body 
is  any  part  of  the  vein  referred  to, 
known  as  the  Crescent  fissure,  and  that, 
if  it  is,  the  petitioner  has  any  right  to 
treat  the  end  lines  of  its  claims  as  side 
lines,  and  to  pursue  the  vein  under 
ground  beyond  the  vertical  planes 
drawn  through  those  lines. 

We  take  up  the  last  question  first. 
The  typical  case  supposed  by  Rev.  Stat. 
§  2322,  Comp.  Stat.  4618,  6  Fed.  Stat. 
Anno.  2d  ed.  p.  523,  is  that  of  a  claim  laid 
out  lengthwise  along  the  strike  of  a  vein. 
In  that  case  the  end  lines  of  the  location 
will  limit  the  extralateral  right.  But  that 
case  is  only  the  simplest  illustration  of 
a  principle.  The  general  purpose  is  to 
give  a  right  to  all  of  the  vein  [26]  in- 
cluded in  the  surface  lines,  if  there  is  only 
one,  provided  the  apex  is  within  the  loca- 
tion. It  often  must  happen  that  the  strike 
of  the  vein  is  not  known,  but  must  be  con- 
jectured at  the  time  of  discovery,  and 
that  the  location  is  across  instead  of 
along  the  vein.  This  has  been  obvious 
always,  and  therefore  it  would  be 
wrong  to  interpret  the  words  "end 
lines"  narrowly,  as  meaning  the  shorter 
ones  in  every  instance.  Those  are  the 
end  lines  that  cut  across  the  strike  of 
the  vein  if  it  crosses  the  location.  We 
see  no  sufficient  reason  for  thinking  that 
because  the  discoverer  has  not  claimed 
as  long  a  portion  of  the  strike  as  he 
might  have,  he  should  be  deprived  of 
even  his  diminished  lateral  rights.  It 
has  been  the  accepted  opinion  of  this 
court  for  many  years  that  where,  as 
here,  the  strike  of  the  vein  crosses  the 
location  at  right  angles,  its  dip  may  be 
followed  extralatcrally,  whatever  the 
direction  in  which  the  length  of  the  lo- 
cation may  run.  If  across  the  strike,  as 
here,  the  side  lines,  as  it  commonly  is 
expressed,  become  the  end  lines.  Sub- 
sequent locators  know  as  well  as  the 
original  ones  that  the  determining  fact 
is  the  direction  of  the  strike,  not  the 
first  discoverer's  guess.  Flagstaff  Silver 
Min.  Co.  V.  Tarbet,  98  U.  S.  463,  25 
L.  ed.  253,  9  Mor.  Min.  Rep,  607;  King 
V.  Amy  &  S.  Consol.  Min.  Co.  152  U.  S. 
222,  228,  38  L.  ed.  419,  421,  14  Sup.  Ct. 
Bep.  510,  18  Mor.  Min.  Rep.  76;  Del 
SJl2 


Monte  Min.  &  Mill.  Co.  v.  Last  Chanee 
Min.  &  Mill.  Co.  171  U.  S.  65,  90,  91,  43 
L.  ed.  72,  86,  87,  18  Sup.  Ct.  Rep.  895; 
Jim  Butler  Tonopah  Min.  Co.  v.  West 
End  Consol.  Min.  Co.  247  U.  S.  450,  463, 
62  L.  ed.  1207,  1210.  38  Sup.  Ct.  Rep. 
674. 

But  it  is  said  that  when  the  end  lines 
are  determined,  they  are  end  lines  for 
all  purposes,  even  if  there  are  different 
veins  running  in  different  directions, 
having  their  apexes  within  the  claim. 
Walrath  v.  Champion  Min.  Co.  171  U. 
S.  293,  43  L.  ed.  170,  18  Sup.  Ct.  Rep. 
109,  19  Mor.  Min.  Rep.  410.  And  it  is 
argued  that  there  is  a  presumption  that 
has  not  been  overcome  that  there  was  a 
discovery  vein  running  parallel  with  the 
side  lines;  that  this  determined  the  end 
lines,  and  that  therefore  the  petitioner 
got  no  extralateral  rights  in  the  Cres- 
cent fissure.  The  circuit  [27]  court  of  ap- 
peals, approaching  the  petitioner's  claim 
as  a  claim  of  an  exceptional  privilege, 
seems  to  have  attached  a  weightier  bur- 
den of  proof  to  it  than  we  are  disposed 
to  do.  They  were  not  satisfied  that  the 
discovery  vein  which  determined  what 
the  end  lines  should  be  was  not  some 
other  vein  than  the  Crescent  fissure. 
But  we  see  no  substantial  evidence  that 
there  was  another  vein.  We  have  the 
distinct  testimony  of  experts  that  there 
was  no  such,  and  we  agree  with  the 
view  of  the  district  judge,  sustaining 
the  petitioner's  extralateral  rights. 
Whether  there  are  other  answers  to  the 
contention  we  need  not  decide.  See  Jim 
Butler  Tonopah  Min.  Co.  v.  West  End 
Consol.  Min.  Co.  247  U.  S.  450,  454,  et 
seq.,  62  L.  ed.  1207,  1210,  38  Sup.  Ct. 
Rep.  574. 

It  is  urged  that  if  the  end  lines  be 
taken  as  the  side  lines,  then  the  dis- 
covery shafts,  being  400  feet  distant 
from  the  apex  of  the  Crescent  fissure, 
left  either  the  vein  or  the  discovery  oat- 
side  the  location,  with  the  side  lines 
limited  as  they  should  be.  But  at  that 
time  there  was  no  requirement  making  a 
discovery  shaft  essential  to  a  valid  lo- 
cation. And  in  any  event,  our  conclu- 
sion being  that  the  petitioner  must  be 
presumed  to  have  discovered  the  Cres- 
cent fissure,  however  it  may  have  been 
done,  the  distance  of  the  shafts  does  not 
affect  the  case. 

The  only  question  that  remains  is 
whether  the  ore  within  the  respondent's 
lines  formed  part  of  the  Crescent  fissure 
vein.  The  circuit  court  of  appeals,  in 
view  of  its  opinion  upon  the  last  point, 
made  no  decision  upon  this.  But  the 
experienced  district  judge^  after  eajreful 

SS6  V.  S. 
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eonsideration,  was  of  the  opinion  that 
the  ore  belonged  to  the  vein.  We  see 
nothing  'to  convince  use  that  he  was 
wrong.  The  position  of  the  respondent 
is  that  the  ore  in  controversy  is  a  dis- 
tinct bedded  deposit.  But,  as  the  dis- 
trict judge  remarks,  similar  deposits 
are  found  at  many  different  horizons, 
connected  with  the  fissure,  and  similar 
in  composition  to  the  ore  in  the  fissure. 
The  deposit  in  question  was  like  the 
others.  Whether  we  consider  merely  the 
[28]  practical  fact  of  the  continuously 
occurring  deposits  along  the  course  of 
the  vein,  or  the  theory  of  their  origin 
which  seems  to  us  the  most  probable,  we 
believe  the  district  judge  to  have  been 
right. 

Decree  of  Circuit  Court  of  Appeals 
reversed. 

Decree  of  District  Court  afi&rmed. 


STATE  OF  ARKANSAS,  CompUinant, 

V. 

STATE  OF  MISSISSIPPI,  Defendant. 

(See  S.  C.  Reporter's  ed.  2&-35.) 

Boundaries  —  between  states  —  final 
decree. 

The  boundary  line^lcLweeii  the  states 
of  Arkansas  and  MissiBSippi  established  as 
delineated  and  set  forth  m  the  report  of 
commissioners  appointed  to  run  such  line, 
and  upon  the  map  accompanying  such  re- 
port. 

(For   other  cases,   see   Boundaries,    III.   t.  In 
Digest  Sup.  Ct  1908.] 

[No.  6,  Original.] 
Final  decree  entered  April  11,  1921. 

ORIGINAL  SUIT  in  Equity  between 
the  states  of  Arkansas  and  Missis- 
sippi to  determine  the  location  of  a 
boundary  line.  Such  line  established  as 
delineated  and  set  forth  in  the  report 
of  commissioners  appointed  to  run  such 
line,  and  upon  the  map  accompanying 
such  report. 

Announced  by  Mr.  Justice  Day: 
The  state  of  Arkansas,  having  moved 
the  court  to  take  up  for  consideration 

Note. — On  judicial  settlement  of  state 
boundaries — see  note  to  Nebraska  v. 
Iowa,  36  L.  ed.  U.  S.  798. 

On  fivers  and  lakes  as  state  boundary 
— see  note  to  Buck  v.  Ellenbolt,  15 
L.B.A.  187. 

As  to  change  of  channel  as  change  of 
state    boundary — see    note    to    State   v. 

Bowen,  39  L.B.A.(N.S.)  200. 
•6  li.  ed. 


the  exceptions  filed  by  the  state  [29]  of 
Mississippi  to  the  report  of  the  commis- 
sioners appointed  by  the  decree  in  this 
cause  on  the  22d  day  of  March,  1920 
(252  U.  S.  344,  64  L.  ed.  605,  40  Sup. 
Ct.  Rep.  353),  to  run,  locate,'  and  per- 
manently mark  the  boundary  line  be- 
tween the  states  of  Arkansas  and  Mis- 
sissippi; and  the  state  of  Mississippi, 
having  filed  certain  exceptions  to  said 
report,  which  report  is  in  the  words  and 
figures  following,  to  wit: 

To  the  Honorable  Chief  Justice  and  the 
Associate  Justices  of  the  Supreme 
Court  of  the  United  States: 

We,  Samuel  S.  Gannett,  Washington, 
District  of  Columbia,  Charles  H.  Miller^ 
Little  Rock,  Arkansas,  and  Stevenson 
Archer,  Jr.,  Greenville,  Mississippi, 
commissioners  appointed  under  the  de- 
cree of  the  court,  rendered  March  22, 
1920,  ''to  run,  locate,  and  designate  the 
boundary  line  between  said  states  along 
that  portion  of  said  river  which  ceased 
to  be  a  part  of  the  main  navigable  chan- 
nel of  said  river  as  the  result  of  said 
avulsion,  in  accordance  with  the  above 
principles:  Commencing  at  a  point  in 
said  Mississippi  river  about  1  mile 
southwest  from  Friar  point,  Coahoma 
county,  Mississippi,  where  the  main 
navigable  channel  of  said  river,  prior  to 
said  avulsion,  turned  and  flowed  in  a 
southerly  direction,  and  thence  follow- 
ing along  the  middle  of  the  former  main 
channel  of  navigation  by  its  several 
courses  and  windings  to  the  end  of  said 
portion  of  said  Mississippi  river  which 
ceased  to  be  a  part  of  the  main  channel 
of  navigation  of  said  river  as  the  result 
of  said  avulsion  of  1848,"  have  the  hon- 
or to  submit  the  following  report,  which 
report  is  accompanied  by  a  map  en* 
titled : 

Supreme  Court  of  the  United  States. 

October  Term,  1919. 

No.  7,  Original. 

Map  Showing  Boundary  Line  between 

States   of  Arkansas   and   Mississippi 

below  Friar  Point,  Mississippi. 

On  account  of  a  continuous  high  stage 
in  the  Mississippi  river  it  was  impracti- 
cable to  carry  on  any  field  work 
previous  to  August  1,  1920,  but,  in  the 
meantime,  the  [30]  record  was  read, 
local  data  and  maps  were  examined,  and 
preliminary  investigations  made  in  the 
field. 

The  commissioners  met  at  Friar  pointy 
Mississippi,  August  4,  1920,  and  pro- 
ceeded to  view  the  ground  and  formu- 
late a  plan  of  procedure. 
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The  determination  of  the  boundary 
line  proceeded  upon  the  finding  of  the 
law  as  laid  down  by  the  court;  namely, 
that  if  the  former  channel  of  a  river 
separating  two  states  ceases  to  be  nav- 
igable by*reason  of  an  avulsion,  it  does 
not  render  inapplicable  the  rule  which 
fixes  as  the  boundary  line  the  middle  of 
the  navigable  channel  rather  than  the 
middle  line  between  the  banks  (Ar- 
kansas V.  Tennessee,  246  U.  8.  158,  §  4, 
62  L.  ed.  638,  L.R.A.1918D,  258,  38  Sup. 
Ct.  Rep.  301). 

After  a  study  of  all  the  evidence  in 
the  case  and  a  careful  examination  of 
the  physical  facts  on  the  ground  at  this 
time,  the  commissioners  are  unanimous- 
ly of  the  opinion  that  '^Horseshoe  lake,'' 
or  "Old  river,"  or  "Pecan  lake,"  was,  at 
the  time  the  avulsion  or  cut-off  took 
place,  the  main  navigable  channel  of  the 
Mississippi  river,  and  therefore  this  por- 
tion of  the  boundary  line  should  follow, 
in  general,  the  deepest  water  in  this 
lake. 

Leaving  the  west  or  lower  end  of 
Horseshoe  lake,  the  boundary  line  as 
determined  by  your  commissioners  fol- 
lows, in  general,  the  course  of  the  pres- 
ent "channel"  or  well-defined  chute 
which  runs  in  a  northeasterly  direction 
to  the  Mississippi  river,  because  the 
evidence  on  the  ground  (namely,  well- 
defined  high  banks  on  both  sides  for 
practically  the  entire  distance,  both  of 
which  are  covered  with  timber  of  about 
the  same  age;  its  location  west  of  the 
meander  line  of  1833  near  the  "Horse- 
shoe lake,"  where  caving  would  be  ex- 
pected, and  its  location  east  of  the 
meander  line  of  1833  at  a  point  farther 
north,  where  accretion  would  be  ex- 
pected) clearly  indicates  that  this  was 
the  last  channel  actually  navigated  by 
the  steamboats  that  entered  the  "Horse- 
ehoe  lake"  several  years  after  the  avul- 
sion or  cut-off  of  1848. 

[81]  In  arriving  at  the  proper  loca- 
tion for  the  line  between  the  northeast  end 
of  "Horseshoe  lake"  and  the  Mississippi 
river  at  a  point  about  1  mile  southwest 
from  Friar  point,  we  considered  the 
following  facts  and  conditions: 

(a)  The  Arkansas  shore,  being  in  a 
concave  bend,  would  naturally  undergo 
some  caving  or  recession  during  the 
thirty-two  years  between  the  date  of 
the  original  land  survey  (1816)  and  the 
date  of  the  cut-off  (1848). 

(b)  The  "slough"  immediately  east  of 
the  field  in  sections  10  and  15,  township 
4  south,  range  4  east,  being  totally  de- 
void of  short  and  irregular  bends,  and 
following  a  generally  uniform  curve  of 
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radius  similar  to  that  of  the  orit 
river  in  this  vicinity,  was,  without 
doubt,  formed  by  the  main  river,  and 
the  great  difference  in  the  age  of  the 
timber  on  the  west  bank  as  compared 
with  the  age  of  that  on  the  east  bank 
shows  that  the  west  bank  of  thia 
"slough"  marked  the  most  westerly  lim- 
it of  the  main  river  at  the  time  of  the 
avulsion. 

(c)  The  Mississippi  land  survey  of 
1835  shows  that  an  island  existed  at 
that  time  near  to  the  Mississippi  shore 
or  meander  line;  evidence  on  the  ground 
to-day  shows  conclusively  that  this  por- 
tion of  the  area  is  much  older  than  is 
that  part  which  lies  farther  to  the  west. 
The  conformation  of  the  old  bank  -lines 
is  such  that  accretion  to  the  Mississippi 
shore  in  this  vicinity  is  a  logical  se- 
quence. 

We  have  therefore  decided  that  this 
line,  after  leaving  the  northeast  end  of 
"Horseshoe  lake,"  should  gradually 
swing  over  towards  the  northwest,  and 
follow  the  general  line  of  the  "slough," 
but  in  front,  or  east,  of  the  same,  a  dis- 
tance which  is  approximately  equal  to 
that  which  is  ordinarily  found  between 
the  main  bank  and  the  line  of  deepest 
water  in  the  Mississippi  river. 

After  reaching  a  point  which  is  oppo 
site  the  upper  end  of  this  "slough,"  we 
must,  in  order  to  reach  the  present  riv- 
er, cross  over,  for  a  distance  of  approx- 
imately a  mile,  land  that  has  evidently 
been  formed  by  the  process  of  [32]  ac- 
cretion since  the  time  of  the  avulsion,  and 
hence  the  boundary  line  should  be 
brought  east,  as  soon  as  is  practicable, 
to  a  point  about  midway  between  the 
old  original  meander  lines,  and  thence 
along  this  mid-line  to  the  Mississippi 
river. 

Commencing  at  a  point  in  said  Mis- 
sissippi river,  approximate  latitude  34* 
22^  18",  longitude  90**  39'  19",  about  1 
mile  west  from  ^  Friar  point,  we  here- 
with specifically  describe  the  boundary 
line  as  follows: 

S.  30"^  W.  6,831  feet,  or  103.50  chains, 
to  monument  (1). 

S.  0°  W.  2,587  feet,  or  39.20  chains, 
to  monument  (2). 

S.  2*3°  E.  5,035  feet,  or  76.29  chains, 
to  monument  (3). 

S.  Hi**  E.  4,927  feet,  or  74.65  chains. 

S.  25''  W.  2,805  feet,  or  42.50  chains. 

S.  701**  W.  2,607  feet,  or  39.50  "chains. 

N.  88i''  W.  2,290  feet,  or  34.70  ehains. 

N.  68i''  W.  2,607  feet,  or  39.50  chains. 

N.  51*"  W.  1,571  feet,  or  23.80  chains. 

No.  34°  W.  1,733  feet,  or  26^  ehains. 

No.  4*  W.  2,676  feet,  or  iOM  eluuns. 
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N.  121**  E.  3,383  feet,  or  51.25  chains. 

N.  3W  E.  3,317  feet,  or  50.25  chains. 

N.  22r  E.  2,864  feet,  or  43.40  chains. 

N.  15**  E.  5,148  feet,  or  78.00  chains, 
to  a  point  in  the  Mississippi  river,  ap- 
proximate latitude  34''  22"  04'',  longi- 
tude 90**  40'  35". 

Monuments. 
Monuments  have  been  set  as  follows: 

State  line  monument  No.  1. 

Situated  in  southeast  quarter  of  sec. 
10,  T.  4  S.,  R.  4  E.,  600  feet  east  of  west 
bank  of  sloughy  and  on  north  side  of 
road  through  timber-reinforced  con- 
crete post  12  inches  square,  36  inches 
high,  set  on  a  concrete  lase  24  by  24  by 
24  inches. 

Monument  marked  on  west  side  ARK, 
on  east  side  MISS,  on  north  side  1920, 
on  south  side  No.  1. 

[33]  State  line  monument  No.  2. 

Situated  2,587  feet  due  south  of  state 
line  mon.  No.  1,  and  is  in  the  N.  E.  i 
sec.  15,  T.  4  S.;  R.  4  E.  A  reinforced 
concrete  post  12  inches  square,  36  inches 
high,  set  on  a  concrete  base  24  by  24  by 
24  inches. 

The  monument  is  marked  on  west  side 
ARK,  on  east  side  MISS,  on  north  side 
1920,  on  south  side  No.  2. 

State  line  monument  No.  3. 

Situated  5,035  feet  S.  23^  E.  from 
monument  No.  2,  and  2,375  feet  west  of 
a  point  100  feet  south  of  levee  mile  post 
72-73.  It  is  in  north  part  of  sec.  23,  T. 
4  S.,  R.  4  E.,  a  few  feet  south  of  line 
of  sec.  14,  T.  4  S.,  R.  4  E.  It  is  a  rein- 
forced concrete  post  12  inches  square, 
36  inches  high,  set  on  a  concrete  base 
24  by  24  by  24  inches. 

This  monument  is  marked  on  west 
side  ARK,  on  east  side  MISS,  on  north 
side  1920^  on  south  side  No.  3. 

Witness  trees:  Cottonwood,  24  in- 
ches diameter,  bears  N.  56°  E.  47  feet 
distant;  hackberry,  3  inches  dianveter, 
bears  N.  46**  E.  6  feet  distant.  Over- 
cup  oak,  10  inches  diameter,  bears  N. 
65i**  W.  38.5  feet  distant. 

Reference  point  No.  1. 

1,025  feet  north  of  comer  of  sees.  7 
and  18,  T.  28  N.,  R.  4  W.,  and  sees.  12 
and  13,  T.  28  N.,  R.  5  W. 

Reinforced  concrete  post  12  inches 
square,  36  inches  high,  set  on  concrete 
base  24  by  24  by  24  inches. 

Monument  is  marked   on   north  side 

REF.  PT.  No.  1,  on  south  side  1920. 

From  this  monument  middle  of  Old 
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river  or  Horseshoe  lake  or  state  line 
bears  N.  40**  W.  1,353  feet. 

Reference  point  No.  2. 

At  i  corner  between  sees.  10  and  11, 
T.  28  N.,  R.  5  W. 

Reinforced  concrete  post  12  inches 
square,  36  inches  high,  set  on  concrete 
base  24  by  24  inches. 

Monument  marked  on  north  side 
REF.  PT.  No.  2,  on  south  side  1920. 

Witness  trees:  Cottonwood,  14  inch 
diameter,  N.  42**  [34]  E.  78.6  feet;  Cot- 
tonwood, 24  inch  diameter,  S.  66**  i  W. 
33.1  feet. 

From  this  monument  middle  of  Old 
river  or  Horseshoe  lake  or  state  line 
bears  N.  67**  }  E.  1,353  feet 

Reference  point  No.  3. 

At  comer  of  sees.  2,  3,  34,  and  35,  tps. 
28  and  29  N.,  R.  5  W. 
.  Iron   post   6   feet   long,   2   inches   in 
diameter,  set  3  feet  in  ground. 

Witness  trees:  A  sycamore  18  inches 
diameter  bears  N.  23**  W.  18.3  feet  dis- 
tant; a  boxelder  12  inches  diameter 
bears  S.  83**  i  W.  23.3  feet  distant. 

From  this  reference  point  or  monu- 
ment the  state  line  or  middle  of  chan- 
nel or  Horseshoe  lake  is  808  feet  due 
east. 

We  return  herewith  a  financial  state- 
ment showing  in  detail  the  money 
actually  expended  by  the  commissioners 
for  running,  locating,  and  designating 
the  boundary  line  under  the  decree  in 
this  case,  including  the  per  diem  com- 
pensation of  the  commissioners. 

Respectfully  submitted, 

Samuel  S.  Gannett, 
Chas.  H.  Miller, 
Stevenson  Archer,  Jr., 

Commissioners. 

The  cause  coming  on  to  be 'heard  up- 
on said  motion  of  the  state  of  Arkansas, 
and  exceptions  of  the  state  of  Missis- 
sippi, it  is  ordered,  adjudged,  and  de- 
creed that  the  exceptions  filed  on  behalf 
of  the  stats  of  Mississippi  be  and  the 
same  are  hereby  overruled,  and  said  re- 
port is  in  all  respects  confirmed. 

It  is  further  ordered,  adjudged,  and 
decreed  that  the  line  as  delineated  and 
set  forth  in  said  report,  and  upon  the 
map  accompanying  the  same,  which  line 
has  been  marked  by  permanent  monu- 
ments, as  stated  in  said  [85]  report,  be 
and  the  same  is  hereby  established,  de- 
clared, and  decreed  to  be  the  true  bound- 
ary line  between  the  states  of  Arkansas 
and  Mississippi,  and  said  map  is  directed 
to   be  filed  as  a  part  of  this  decree. 
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And  it  /^spearing  that  the  expenses  and 
compensation  of  the  commissioners,  at- 
tendant upon  the  discharge  of  their  da- 
ties,  amount  to  $6,116.45,  it  is  ordered 
that  the  same  be  allowed  and  approved 
as  a  part  of  the  costs  of  this  suit,  to  be 
borne  equally  by  the  parties.  And  it 
appearing  further  from  the  report  that 
the  state  of  Arkansas  has  paid  said 
sum,  it  is  hereby  ordered  that  it  be  cred- 
ited to  the  state  of  Arkansas  in  the  set- 
tlement of  the  costs  of  this  suit  between 
the  states  of  Arkansas  and  Mississippi. 
It  is  further  ordered  that  the  clerk  of 
this  court  do  transmit  to  the  respective 
governors  of  the  states  of  Arkansas  and 
Mississippi  copies  of  this  decree,  duly 
authenticated,  and  under  the  seal  of  this 
court,  omitting  from  said  copies  the 
map  filed  with  the  report. 


BALDWIN    COMPANY    and    the    Valley 
Gem  Piano  Company,  Appts., 

V. 

R.  S.  HOWARD  COMPANY.      (No.  139.) 


BALDWIN  COMPANY,  Petitioner, 

V. 

R.  S.  HOWARD  COMPANY.     (No.  113.) 
(See  S.  C.  Reporter's  ed.  35-^.) 

Appeal  —  final  decree  <—  trademark  case 
—  certiorari. 

1.  A  decifiion  of  the  court  of  appeals 
of  the  District  of  Columbia  on  an  appeal 
from  the  Commissioner  of  Patents,  which 
reverses  the  latter's  decision  not  to  cancel 
certain,  certificates  of  registration  of  a 
tradeiQark,  and  directs  the  clerk  of  the 
court  to  certify  the  court's  decisioir  to  the 
Commissioner,  as  required  by  law,  is  not 
final,  for  the  purpose  of  appeal  to  or  cer- 
tiorari from  the  Federal  Supreme  Court. 
[For  other  cases,  see  Appeal  and  Error,  I.  d,  in 
'Diffe^it  Sup.  Ct.  1908.] 


Note. — On  appellate  jurisdiction  of 
Federal  Supreme  Court  over  District  of 
Columbia  courts — see  note  to  United 
States  ex  rel.  Taylor  v.  Taft,  51  L.  ed. 
U.  S.  269. 

On  certiorari  in  United  States  courts — 
see  note  to  Clark  v.  Hackett,  17  L.  ed. 
U.  S.  69. 

As  to  what  judgments  or  decrees  are 
final  for  purposes  of  review — see  notes 
to  Gibbons  v.  Ogden,  5  L.  ed.  U.  S.  302; 
Schlosser  v.  Hemphill,  49  L.  ed.  U.  S. 
1001,  and  Detroit  &  M.  R.  Co.  v.  Michi- 
gan R.  Commiaaion,  60  L.  ed.  U.  S.  802. 


Certiorari  —  to  District  of  Golmnbla 
court  of  appeals  —  inadvertent  allow- 
ance. 

2.  An  inadvertent  allowance  of  a  writ 
of  certiorari  to  the  court  of  appeals  of  tha 
District  of  Columbia  does  not  establi^  tha 
jurisdiction  of  the  Federal  Supreme  Court. 
[For  other  cases,  see  Certiorari,  III.  ia  Dtgeat 
Sup.  Ct.  1918  Supp.] 

[No8.  139  and  113.] 

Argued  January  14,  1921.     Decided  April 

11,  1921. 

APPEAL  from,  and  ON  PETITION 
for  Certiorari  to,  the  Court  of  Ap- 
peals of  the  District  of  Columbia  to  re- 
view a  decree  which,  on  an  appeal  from 
the  Commissioner  of  Patents,  reversed 
the  latter's  decision  not  to  cancel  cer- 
tain certificates  of  registration  of  a 
trademark.  Appeal  dismissed,  and  pe- 
tition for  certiorari  denied. 

See  same  case  below,  48  App.  D.  C. 
437. 

The  facta  are  stated  in  the  opinion. 

Mr.  Lawrence  ICaxwell  argued  the 
cause,  and,  with  Mr.  John  E.  Cross,  filed 
a  brief  for  the  Baldwin  Company. 

Mr.  Samuel  8.  Watson  argued  the 
cause  and  filed  a  brief  for  the  B.  S. 
Howard  Company. 

Mr.  Justice  Day  delivered  the  opinion 
of  the  court : 

No.  139  is  here  upon  an  appeal  from 
a  decision  of  the  court  of  appeals  of  the 
District  of  Columbia,  reversing  the  de- 
cision of  the  Commissioner  of  Patents. 

No.  113  is  an  application  for  a  writ 
of  certiorari  to  review  the  same  deci- 
sion of  the  court  of  appeals  of  the  Dis- 
trict of  Columbia.  The  case  is  reported 
in  48  App.  D.  C.  437. 

The  Conunissioner  of  Patents  refused 
to  cancel  the  certificates  of  registration 
of  a  trademark  consisting  of  the  word 
''Howard,"  registered  by  the  Baldwin 
Company,  October  17,  1905,  and  made 
a  like  ruling  refusing  to  cancel  the  cer- 
tificate of  registration  of  the  word 
"Howard,"  with  the  initials  "V.  G.  P. 
Co.,"  arranged  in  monogram,  registered 
March  8,  1898,  which  marks  were  regis- 
tered as  trademarks  for  pianos.  The 
appeals  were  heard  together  in  the  dis- 
trict court  of  appeals  upon  the  appeal 
of  the  Howard  Company. 

Proceedings  were  brought  in  the  Pat- 
ent Office  by  the  Howard  Compfav 
against  the  Baldwin  Company  to  [87] 
cancel  the  certificates  of  registration.  U 
appears  that  a  suit  was  bcigun  in  the  dis- 
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trict  court  of  the  United  States  for  the 
southern  district  of  New  York  by  the 
Baldwin  Company  against  the  Howard 
Company  while  the  cancelation  proceed- 
ings were  pending,  which  resulted  in  a 
decree  in  favor  of  the  Baldwin  Com- 
pany, restraining  the  Howard  Company 
from  making  or  selling  pianos  bearing 
the  word  "Howard,"  but  permitting  it 
to  use  the  marks  "R.  S.  Howard  Com- 
pany" and  "Robert  S.  Howard  Com- 
pany.'' 233  Fed.  439.  This  decree  was 
affirmed  by  the  circuit  court  of  appeals 
for  the  second  circuit.  151  C.  C.  A.  230, 
238  Fed.  154. 

The  Baldwin  Company  filed  in  the 
Patent  Office  a  certified  copy  of  the  rec- 
ord in  the  Federal  courts  in  New  York, 
and  in  the  Patent  Office  the  Examiner 
of  Interferences  and  the  Commissioner 
of  Patents,  on  appeal  to  him,  held  that 
the  adjudication  in  the  New  York  courts 
was  a  bar  to  the  claim  of  the  R.  S.  How- 
ard Company  to  cancel  the  certificates 
of  registration  of  the  trademark  "How- 
ard," and  dismissed  the  petition  of  the 
Howard  Company;  thereupon,  appeal 
was  taken  from  the  dec'sion  of  the  Com- 
missioner to  the  court  of  appeals  of  the 
District.  That  court  reversed  the  deci- 
sion of  the  Commissioner  of  Patents, 
and  directed  the  clerk  to  certify  its  de- 
cision as  required  by  law. 

The  application  in  the  Patent  Office 
to  cancel  the  trademarks  was  under  § 
13  of  the  Trademark  Act  of  Februarv 
20,  1905  (33  Stat,  at  L.  728,  chap.  592, 
Comp.  Stat.  §  9498,  9  Fed.  Stat.  Anno. 
2d  ed.  p.  779),  which  provides: 

"Sec.  13.  That  whenever  any  person 
aliall  deem  himself  injured  by  the  regis- 
tration of  a  trademark  in  the  Patent 
Office  he  may  at  any  time  apply  to  the 
Commissioner  of  Patents  to  cancel  the 
registration  thereof.  The  Commission- 
er shall  refer  such  application  to  the 
Examiner  in  Charge  of  Interferences, 
who  is  empowered  to  hear  and  deter- 
mine this  question  and  who  shall  give 
notice  thereof  to  the  registrant.  If  it 
appear  after  a  hearing  before  the  [38] 
Examiner  that  the  registrant  was  not 
entitled  to  the  use  of  the  mark  at  the 
date  of  his  application  for  registration 
thereof,  or  that  the  mark  is  not  used  by 
the  registrant,  or  has  been  abandoned, 
and  the  Examiner  shall  so  decide,  the 
Commissioner  shall  cancel  the  registra- 
tion. Appeal  may  be  taken  to  the  Com- 
missioner in  person  from  the  decision 
of  Examiner  of  Interferences." 

The  appeal  from  the  decision  of  the 
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Commissioner  to  the  court  of  appeals  of 
the  District  was  under  §  9  of  the  act, 
which  provides: 

"Sec.  9.  That  if  an  applicant  for  reg- 
istration of  a  trademark,  or  a  party 
to  an  interferfince  as  to  a  trademark,  or 
a  party  who  has  filed  opposition  to  the 
registration  of  a  trademark,  or  party  to 
an  application  for  the  cancelation  of 
the  registration  of  a  trademark,  is  dis- 
satisfied with  the  decision  of  the  Com- 
missioner of  Patents,  he  may  appeal  to 
the  court  of  appeals  of  the  District  of 
Columbia,  on  complying  with  the  condi- 
tions required  in  case  of  an  appeal  from 
the  decision  of  the  Commissioner  by  an 
applicant  for  patent,  or  a  party  to  an 
interference  as  to  an  invention,  and  the 
same  rules  of  practice  and  procedure 
shall  govern  in  every  stage  of  such  pro- 
ceedings, as  far  as  the  same  may  be 
applicable." 

A  motion  is  made  to  dismiss  the  ap- 
peal. No  specific  provision  is  made  for 
an  appeal  from  the  decision  of  the  Dis- 
trict of  Columbia  court  of  appeals,  re- 
viewing the  decision  of  the  Commis- 
sioner of  Patents,  but  the  decision  is  to 
be  certified  to  the  Commissioner  to  gov- 
ern further  proceedings  in  the  ease. 
Rev.  Stat.  §  4914,  Comp.  Stat.  §  9450,  7 
Fed.  Stat.  Anno.  2d  ed.  p.  202. 

If  the  decision  of  the  court  of  ap- 
peals of  the  District  of  Columbia  is  not 
final,  then  the  motion  to  dismiss  the 
appeal  should  be  sustained,  and  we  have 
no  authority  to  grant  a  writ  of  certio- 
rari.   Judicial  Code,  §§  250,  251. 

The  nature  of  proceedings  of  the 
character  now  under  consideration  was 
considered  in  Frasch  v.  Moore,  211  U. 
S.  1,  53  L.  ed.  65,  29  Sup.  Ct.  Rep.  6, 
in  which  the  opinion  of  Chief  Justice 
Alvey,  speaking  [39]  for  the  court  of 
appeals  of  the  District  of  Columbia  in 
Rousseau  v.  Brown,  21  App.  D.  C.  73,  80, 
explaining  the  nature  of  this  statutory 
proceeding,  and  affirming  that  it  did  not 
authorize  a  judgment,  but  only  the  re- 
turn by  the  court  of  appeals  of  a  cer- 
tificate to  the  Commissioner  of  Pat- 
ents, to  be  there  entered  of  record  to 
govern  further  proceedings  in  the  case, 
was  fully  approved. 

In  E.  C.  Atkins  &  Co.  v.  Moore,  212 
U.  S.  285,  53  L.  ed.  516,  29  Sup.  Ct. 
Rep.  390,  application  for  registration 
of  a  trademark  was  refused  by  the  Ex- 
aminer, which  action  was  approved  by 
the  Commissioner,  and  affirmed  on  ap- 
peal by  the  court  of  appeals  of  the  Dis- 
trict of  Columbia,  an  appeal  and  writ 
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of  error  were  allowed,  both  of  which 
were  dismissed  in  this  court.  The 
previons  decisions  of  this  conrt  were 
reviewed  by  Chief  Jnstice  Fuller,  speak- 
ing  for  the  court/  and,  in  concluding  the 
opinion,  he  said: 

''In  the  light  of  the  various  details  of 
the  Act  of  February  20,  1905,  and  of 
the  speeifio  provisions  of  §  9,  we  were 
of  opinion  [Gaines  v.  Elnecht,  212  U.  S. 
561,  53  L.  ed.  652,  29  Sup.  Ct.  Rep.  688] 
that  proceedings  under  the  act  were 
governed  by  the  same  rules  of  practice 
and  procedure  as  in  the  instance  of  pat- 
ents, and  the  writ  of  error  was  accord- 
ingly dismissed.  The  ^.ame  result  must 
follow  in  the  present  case. 

''Under  §  4914  of  the  Revised  Stat- 
utes no  opinion  or  decision  of  the  court 
of  appeals  on  appeal  from  the  Commis- 
sioner precludes  'any  person  interested 
from  the  right  to  contest  the  validity  of 
such  patent  in  any  court  wherein  the 
same  may  be  called  in  question,'  and  by 
§  4915  a  remedy  by  bill  in  equity 
is  given  where  a  patent  is  refused,  and 
we  regard  these  provisions  as  applicable 
in  trademark  cases  under  §  9  of  the  Act 
of  February  20, 1905." 

We  are  of  opinion  that  the  principle 
there  announced  controls  this  case.  No 
provision  is  made  which  permits  this 
statutory  proceeding  to  be  carried  be- 
yond the  decision  of  the  court  of  ap- 
peals of  the  District  of  Columbia,  the 
decision  of  which  court  is  directed  to 
be  certified  to  the  Commissioner  of  Pat- 
ents. It  is  in  no  sense  a  final  [40]  judg- 
ment, reviewable  here  upon  writ  of  cer- 
tiorari or  appeal. 

It  is  true  that  in  Estate  of  P.  D. 
Beckwith  v.  Commissioner  of  Patents, 
252  U.  S.  538,  64  L.  ed.  705,  40  Sup.  Ct. 
Rep.  414,  this  court  allowed  a  writ  of 
certiorari  from  a  decision  of  the  court 
of  appeals  of  the  District  of  Columbia, 
afllrming  a  decision  of  the  Commission- 
er of  Patents,  in  an  application  to  reg- 
ister a  trademark.  No  question  of  the 
jurisdiction  of  the  court  was  considered 
in  that  case,  and  an  inadvertent  allow- 
ance of  the  writ  of  certiorari  does  not 
establish  the  jurisdiction  of  the  court. 
J.  Homer  Fritch  v.  United  States,  248 
U.  S.  458,  463,  63  L.  ed.  359,  361,  39 
Sup.  Ct.  Rep.  158. 

It  follows  that  the  appeal  must  be 
dismissed,  and  the  petition  for  a  writ 
of  certiorari  denied. 

So  ordered. 
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AMERICAN    STEEL    FOUNDRIES,    PeU- 

tioner, 

V. 

ROBERT  F.  WHITEHEAD.i  Commitsioner 

of  Patents. 

(See  8.  C.  Reporter's  ed.  40,  41.) 

Certiorari  —  final  Judgment  —  trade- 
marls  caae. 

A  decision  of  the  court  of  appeals  of 
the  District  of  Columbia  on  an  appeal  from 
a  decision  of  the  Commissioner  of  Patents, 
which  affirms  the  tatter's  decision  to  refuse 
an  application  for  the  registration  of  a 
trademark,  and  directs  the  clerk  to  certify 
the  decision  of  the  court  to  the  Commis- 
sioner, as  required  by  law,  is  not  final  for 
the  purpose  of  certiorari  from  the  Federal 
Supreme  Court. 

[For  other  cases,  see  Certiorari,  111.  in  T>igctt 
Sup.  Ct  1918  Supp.] 


[No.  131.] 

Argued  January  12  and  13,  1921.    Decided 
April  11,  1921. 

ON  WRIT  of  Certiorari  to  the  Court 
of  Appeals  of  the  District  of  Co- 
lumhia  to  review  a  decree  which  affirmed 
a  decision  of  the  Commissioner  of  Pat- 
en ts,  refusing  an  application  for  the 
registration  of  a  trademark.  Dismissed 
for  want  of  jurisdiction. 

See  same  case  heiow,  49  App.  D.  C 
16,  258  Fed.  160. 

The  facts  are  stated  in  the  opinion. 

Mr.  George  L.  Wilkinson  argued  the 
cause  and  filed  a  brief  for  petitioner. 

Mr.  Nathan  Heard  argued  the  cause 
and  filed  a  brief  for  the  Simplex  Eleetric 
Heating  Company,  by  special  leave. 

Solicitor  General  Frierson  and  Assist- 
ant Attorney  General  Davis  filed  a  brief 
for  the  Commissioner  of  Patenta. 


Note. — On  certiorari  in  United  States 
courts — see  note  to  Clark  v.  Hackett,  17 
L.  ed.  U.  S.  69. 

As  to  what  judgments  or  decrees  are 
final  for  purposes  of  review — see  notes 
to  Gibbons  v.  Ogden,  5  L.  ed.  U.  S.  302; 
Schlosser  v.  Hemphill,  49  L.  ed.  U.  S. 
1001,  and  Detroit  &  M.  R.  Co.  v.  Miehi- 
gan  R.  Conunission,  60  L.  ed.  U.  S.  802. 

i  Robert  Whitehead,  Commissioner  of 
Patents,  substituted  October  18/  1920,  it 
the  par^  respondent  herein  in  place  of 
James  T.  Newton,  resigned,  on  motioi 
of  Mr.  George  I*  Wilkinson  in  that  be- 
half. 
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Mr.  Justice  Day  delivered  the  opinion 
of  the  court: 

In  this  case  a  writ  of  certiorari  was 

S anted  by  this  court  on  October  13, 
19  [260  U.  S.  656,  63  L.  ed.  1192,  40 
Sup.  Ct.  Rep.  10].  The  case  involves 
an  application  for  the  registration  of  a 
trademark,  which  was  refused  by  the 
Examiner  in  the  Patent  Office,  which  de- 
cision was  affirmed  by  the  Commissioner 
of  Patents,  and  his  decision  was  af- 
firmed by  the  court  of  appeals  of  the 
District  of  Columbia.  49  App.  D.  C.  16, 
268  Fed.  160.  This  case  is  ruled  by 
Nos.  139  and  113,  just  decided  [256  U.  S. 
36,  ante,  816,  41  Sup.  Ct.  Rep.  406].  As 
the  writ  of  certiorari  in  this  case,  for 
the  reasons  stated  in  the  opinion  in  No. 
139,  was  improvidently  granted,  it  fol- 
lows that  the  cause  must  be  dismissed 
for  want  of  jurisdiction,  and  it  is  so 
ordered. 


STATE  OF  MINNESOTA  ON  THE  RELA- 
TION OF  C.  D.  WHIPPLE,  Plff.  in  Err., 

V. 

OSCAR  MARTINSON,  Sheriff  of  Hennepin 
County,  Minnesota. 

(See  S.  C.  Reporter's  ed.  41-46.) 

Constitutional  law  —  due  process  of 
law  -"  police  power  -»  privileges  and 
immunities  —  regulating  tralHc  In 
liablt-forniing  drugs. 

1.  A  state,  in  the  exercise  of  its  police 
power,  may,  consistently  with  U.  S.  Const., 
14th  Amend.,  regulate  the  administration, 
sale,  prescription,  and  use  of  daneerous  and 
habit-forming  narcotic  drugs,  and  in  so  do- 
ing may  make  it  unlawful  for  a  physician 
to  furnish  such  drugs  to  habitual  users  out 
of  stocks  kept  on  hand  by  himself. 

(For  other  cases,  see  Constitutional  Law, 
IV.  a.  5:  IV.  b,  7;  IV.  c,  8,  in  Digest  Sup. 
Ct.  l608.] 

States  —  conflicting  state  and  Federal 
regulation  —  regulating  traffic  in 
habit-forming  drugs. 

2.  There  is  no  such  conflict  between  the 


Harrison  Anti-narcotic  Drug  Act  of  Decem- 
ber 17,  1914,  and  Minn.  Laws  1015,  chap. 
260,  regulating  traffic  in  habit-forming  nar- 
cotic drugs,  as  invalidates  the  state  stat- 
ute, although  the  prohibitory  measures  of 
the  Federal  statute  do  not  apply  to  the  dis- 
position and  dispensation  of  drugs  by  physi- 
cians registered  under  the  act,  in  the  reg* 
ular  course  of  professional  practice,  pro- 
vided records  are  kept  for  official  inspec- 
tion, while,  under  the  state  law,  physicians 
can  only  furnish  prescriptions  to  addicts, 
and  may  not  dispense  the  drugs  to  such 
persons  at  pleasure  from  stocks  of  their 
own. 

[For  other  cases,  see  States,  IV.  b,  in  Digest 
Sup.  Ct.  1908.] 

[No.  224.] 

Argued  March  17,  1921.    Decided  April  11, 

1921. 

IN  ERROR  to  the  SnDreme  Conrt  of 
the  State  of  Minnesota  to  review  a 
i'udgment  which  affirmed  an  order  of  the 
)istrict  Court  of  Hennepin  Ck>untyy  in 
that  state,  discharging  a  writ  of  habeas 
corpus.    Affirmed. 

See  same  ease  below,  144  Minn.  206, 
174  N.  W.  823. 

The  facts  are  stated  in  the  opinion. 

Mr.  Thomas  £.  Latimer  argued  the 
oause  and  filed  a  brief  for  plaintiff  in 
error: 

It  is  the  established  doctrine  that  in 
every  case  where  there  are  acts  of  Con- 
gress, passed  pursuant  to  the  provision 
of  the  Federal  Constitution,  they  are  the 
supreme  law;  and  the  state  laws  and  the 
authority  exercised  thereunder,  although 
touching  matters  within  the  reserved 
powers  of  the  states,  must  yield  thereto. 

Wilson  v.  Black-Bird  Creek  Marsh  Co. 
2  Pet.  245,  261,  262,  7  L.  ed.  412,  414; 
Houston  V.  Moore,  6  Wheat.  1,  49,  5  L. 
ed.  19,  30;  Henderson  v.  New  York  (Hen- 
deraon  v.  Wickham)  92  U.  S.  272,  23  L. 
ed.  649;  M'Culloch  v.  Maryland,  4 
Wheat.  316,  405,  406,  436,  4  L.  ed.  579, 
601,  608;  Ex  parte  Yarbrough,  110  U. 


Note. — ^As    to    what    constitutes    due 

frocess  of  law,  generally — see  notes  to 
'eople  V.  O'Brien,  2  L.R.A.  256;  Kuntz 
V.  Sumption,  2  L.R.A.  656;  Re  Gannon, 
5  L.R.A.  369;  Ulman  v.  Baltimore,  11 
L.R.A.  224;  Gihnan  v.  Tucker,  13  L.RJL. 
304;  Pearson  v.  Yewdall,  24  L.  ed.  U.  S. 
436,  and  Wilson  v.  North  CaroUna,  42 
L.  ed.  U.  S.  866. 

For  a  discussion  of  police  power,  gen- 
erally— see  notes  to  State  v.  Marshall,  1 
L.R.A.  61;  Re  Gannon,  6  L.R.A.  369; 
State  V.  Schlenuner,  10  L.R.A.  136;  Ul- 
man V.  Baltimore,  11  L.R.A.  224;  Elec- 
ts li.  ed. 


trie  Improv.  Co.  v.  San  Francisco,  13 
L.R.A.  131,  and  Barbier  v.  Connolly,  28 
L.  ed.  U.  S.  923. 

As  to  constitutional  equality  of  privi- 
leges, inamunities,  and  protection,  gener- 
ally— see  note  to  Louisville  Safety  Vault 
&  T.  Co.  V.  Louisville  &  N.  R.  Co.  14 
L.R.A.  679. 

As  to  furnishing  or  prescribing  by 
physician  of  habit-forming  drugs — see 
note  to  Com.  v.  Noble,  L.R.A.1918E,  669. 

As  to  right  of  physician  to  sell  drags 

without  a  prescription — see  note  to  Nis- 

wonger  v.  State,  46  L.B.A.(N.S.)  1. 
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S.  658,  28  L.  ed.  276,  4  Sup.  Ct.  Rep.  \ 
152;  Re  Debs,  158  U.  S.  564,  39  L.  ed. 
1092,  15  Sup.  Ct.  Rep.  900;  Reid  v. 
Colorado,  187  U.  S.  146,  47  L.  ed.  133, 
23  Sup.  Ct.  Rep.  92,  12  Am.  Crim.  Rep. 
506;  Northern  Securities  Co.  v.  United 
States,  193  U.  S.  197,  347,  48  L.  ed. 
679,  704,  24  Sup.  Ct.  Rep.  436;  Gulf, 
C.  &  S.  F.  R.  Co.  V.  Hefley,  158  U.  S. 
98,  39  L.  ed.  910,  15  Sup.  Ct.  Rep.  802; 
Gibbons  v.  Ogden,  9  Wheat.  1,  211,  6 
L.  ed.  23,  73;  Prigg  v.  Pennsylvania,  16 
Pet.  617,  10  L.  ed.  1089 ;  Brown  v.  Walk- 
er, 161  U.  S.  591,  606,  40  L.  ed.  819,  824, 
5  Inters.  Com.  Rep.  369,  16  Sup.  Ct. 
Rep.  644;  Pennsylvania  v.  Wheeling  & 

B.  Bridge  Co.  13  How.  516,  566,  14  L. 
ed.  248,  269 ;  Illinois  C.  R.  Co.  v.  Doher- 
ty,  153  Ky.  3G3,  47  L.R.A.(N.S.)  31,  155 
S.  W.  1119;  McPherson  v.  Blacker,  92 
Mich.  377, 16  L.R.A.  475,  31  Am.  St.  Rep. 
587,  52  N.  W.  469;  Second  Employers' 
Liability  Cases  (Mondou  v.  New  York, 
N.  H.  &  H.  R.  Co.)  223  U.  S.  1,  66 
L.  ed.  327,  38  L.R.A.  (N.S.)  44,  32  Sup. 
Ct.  Rep.  169, 1  N.  C.  C.  A.  875;  Sinnot  v. 
Davenport,  22  How.  227,  16  L.  ed.  243; 
Weaver  v.  Fegely,  29  Pa.  27,  70  Am. 
Dec.  151. 

The  Federal  Congress,  by  the  passage 
of  the  Harrison  Narcotic  Drug  Act, 
which  has  been  upheld  as  constitutional, 
has  assumed,  among  other  matters,  the 
authority  for  the  regulation  of  the  dis- 
pensing and  prescription  of  drugs  to  ad- 
dicts and  others  by  physicians. 

United  States  v.  Doremus,  249  U.  S. 
86,  63  L.  ed.  493,  39  Sup.  Ct.  Rep.  214; 
Webb  V.  United  States,  249  U.  S.  96,  63 
L.  ed.  497,  39  Sup.  Ct.  Rep.  217;  Hughes 
V.  United  States,  165  C.  C.  A.  213,  253 
Fed.  543;  United  States  v.  Joseph  Flem- 
ing &  Son  Co.  251  Fed.  932 ;  United  States 
V.  Jin  Fuey  Moy,  253  Fed.  213 ;  Foreman 
V.  United  States,  166  C.  C.  A.  655,  255 
Fed.  621;  Fyke  v.  United  States,  165  C. 

C.  A.  513,  254  Fed.  225;  Saunders  v. 
United  States,  171  C.  C.  A.  252,  260  Fed. 
387;  Trader  v.  United  States,  260  Fed. 
924;  Thompson  v.  United  States,  169  C. 
C.  A.  264,  268  Fed.  196;  United  States 
V.  Rosenberg,  251  Fed.  963;  United 
States  V.  Friedman,  224  Fed.  276,  171 
C.  C.  A.  254,  260  Fed.  389;  Melanson  v. 
United  States,  168  C.  C.  A.  129,  256  Fed. 
787;  Reeves  v.  United  States,  263  Fed. 
691. 

The  construction  placed  upon  any 
state  statute  by  the  highest  court  of  that 
state  is  deemed  to  be  conclusive  upon  the 
Federal  courts. 

Forsyth  v.  Hammond,  166  U.  S.  506, 
619,  41  L.  ed.  1095,  1098,  17  Sup.  Ct. 
Rep.  666;  Louisiana  v.  Pillsbnry,  106  U. 
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S.  278,  294,  26  L.  ed.  1090, 1096;  Christy 
V.  Pridgeon,  4  Wall.  196,  18  L.  ed.  322; 
Shelby  v.  Guy,  11  Wheat.  361,  6  L.  ed. 
495;  Gatewood  v.  North  Carolina,  203 
U.  S.  531,  51  L.  ed.  305,  27  Sup.  Ct 
Rep.  167. 

The  construction  placed  upon  §  2  of 
chapter  260  of  the  General  Laws  of  Min- 
nesota for  1915  by  the  highest  court  of 
the  state  is  such  as  to  place  that  provi- 
sion of  the  state  law  in  conflict  with  and 
repugnant  to  the  provisions  of  the  act  of 
Congress  known  as  the  Harrison  Nar- 
cotic Law,  approved  December  17th, 
1914. 

United  States  v.  Friedman,  224  Fed. 
276;  United  States  v.  Joseph  Fleming  ft 
Son  Co.  251  Fed.  932;  United  States  ▼. 
Reynolds,  244  Fed.  991. 

The  prohibitions  of  the  14th  Amend- 
ment to  the  Constitution  of  the  United 
States  apply  to  legislative  and  judicial 
acts  of  a  state  which  are  hostile  in  their 
purpose  to  the  authority  of  the  United 
States  government,  or  which  impair  the 
rights  of  citizens  under  the  Constitution 
of  the  United  States. 

Taylor  v.  Thomas,  22  Wall.  479,  22  L 
ed.  789 ;  Butchers'  Union  S.  H.  &  L.  S. 
L.  Co.  V.  Crescent  City  L.  S.  L.  &  S.  H. 
Co.  Ill  U.  S.  746,  28  L.  ed.  585,  4  Sup. 
Ct.  Rep.  652;  Scott  v.  McNeaJ,  154  U. 
S.  34,  38  L.  ed.  896,  14  Sup.  Ct  Rep. 
1108;  Allgeyer  v.  Louisiana,  165  U.  §. 
578,  41  L.  ed.  832,  17  Sup.  Ct.  Rep.  427; 
Chicago,  B.  &  Q.  R.  Co.  v.  Chicago,  166 
U.  S.  234,  41  L.  ed.  983,  17  Sup.  Ct 
Rep.  681;  Hodgson  v.  Vermont,  168  U. 
S.  272,  42  L.  ed.  464,  18  Sup.  Ct.  Rep. 
80;  Blake  v.  McClung,  172  U.  S.  260, 
43  L.  ed.  440,  19  Sup.  Ct  Rep.  165; 
Taylor  v.  Beckham,  178  U.  S.  610,  44 
L.  ed.  1212,  20  Sup.  Ct  Rep.  904;  Con- 
nolly V.  Union  Sewer  Pipe  Co.  184  U. 
S.  540,  46  L.  ed.  679,  22  Sup.  Ct.  Rep. 
431;  Nashville,  C.  &  St  L.  R.  Co.  v. 
Taylor,  86  Fed.  184;  State  v.  Sheridan, 
25  Wyo.  347,  1  A.L.R.  955,  170  Pac.  3; 
Amerioan  Waterworks  &  Guarantee  Co. 
V.  Home  Water  Co.  115  Fed.  178;  SUte 
V.  Peel  Splint  Coal  Co.  36  W.  Va.  856, 
17  L.R.A.  385,  15  S.  E.  1000;  Indiaoi 
Natural  &  Illuminating  Gas  Co.  v.  States 
158  Ind.  622,  57  L.R.A.  763,  63  N.  B. 
220 ;  *  Chenoweth  v.  State  Medical  Ex- 
aminers, 57  Colo.  74,  51  L.R.A. (N.S.) 
958,  141  Pac.  134;  Louisville  &  N.  R.  Co. 
V.  State,  16  Ala.  App.  199,  76  So.  507. 

A  physician,  in  order  to  bring  himself 
nnder  f  A  of  §  2  of  the  Harrison  Na^ 
cotic  Aet,  which  establishes  an  exeeptiOD 
to  the  general  provisiona  of  said  aet» 
must,  first,  register  under  the  act;  moon^ 
dispense  drugs  to  none  bnt  patients  SB- 
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der  medical  or  professional  treatment; 
and  tbirdy  prepare  and  keep  a  record  of 
drugs  dispensed  as  therein  provided,  and 
preserve  the  same  for  a  period  of  two 
years.  If  these  provisions  are  complied 
with,  the  physician  has  shown  his  desire 
to  comply  with  the  provisions  of  the 
law,  and  his  good  faith  in  the  dispensing 
of  drugs. 

In  practically  every  jurisdiction,  the 
Federal  courts  have  stressed  and  made 
the  deciding  factor  in  cases  against  phy- 
sicians the  question  of  the  good  faith  of 
the  ph3*sician.  Did  he  dispense  the  drug 
to  a  bona  fide  patient,  in  the  course  of 
professional  treatment? 

United  States  v.  Joseph  Fleming  & 
Son  Co.  251  Fed.  932;  Sims  v.  United 
States,  268  Fed.  234;  United  States  v. 
Charter,  227  Fed.  331 ;  Jin  Fuey  Moy  v. 
United  States,  254  U.  S.  189,  ante,  214, 
41  Sup.  Ct.  Rep.  98,  225  Fed.  1003, 
253  Fed.  213;  Workin  v.  United  States, 
171  C.  C.  A.  173,  260  Fed.  137;  Hughes 
V.  United  States,  166  C.  C.  A.  213,  253 
Fed.  543 ;  Thurston  v.  United  States,  154 
C.  C.  A.  215,  241  Fed.  335;  Blount  v. 
United  States,  166  C.  C.  A.  502,  255  Fed. 
334. 

Mr.  James  E.  Markham  argued  the 
cause,  and,  with  Mr.  Clifford  L.  Hilton, 
Attorney  General  of  Minnesota,  filed  a 
brief  for  defendant  in  error: 

The  right  of  the  state,  in  the  exercise 
of  its  police  power,  to  adopt  laws  re- 
stricting or  forbidding  the  sale  of  harm- 
ful substances,  such  as  intoxicating  liq- 
uor and  habit-forming  narcotic  drugs, 
has  been  so  repeatedly  affirmed  by  the 
decisions  of  this  court  that  reference 
thereto  seems  unnecessary.  The  Federal 
act  containing  regulations  and  restric- 
tions upon  the  sale  of  narcotic  drugs  was 
sustained  only  because  it  was  declared  to 
be  a  tax  measure,  not  unreasonablv  in- 
terfering  with  the  reserved  police  power 
of  the  states. 

United  States  v.  Doremus,  249  U.  S. 
86,  63  L.  ed.  493,  39  Sup.  Ct.  Rep.  214. 

It  should  never  be  held  that  Congress 
intends  to  supersede  or  by  its  legislation 
suspend  the  exercise  of  the  police  powers 
of  the  states,  even  when  it  may  do  so, 
unless  its  purpose  to  effect  that  result 
is  clearly  manifested.  This  court  has 
said — and  the  principle  has  been  often 
reaffirmed — that,  in  the  application  of 
this  principle  of  supremacy  of  an  act  of 
Congress  in  a  case  where  the  state  law 
is  but  the  exercise  of  a  reserved  power, 
the  repugnance  or  conflict  should  be  di- 
rect and  positive,  so  that  the  two  acts 
•5  Ii.  ed. 


could  not  be  reconciled  or  consistently 
stand  together. 

Reid  V.  Colorado,  187  U.  S.  148,  47 
L.  ed.  114,  23  Sup.  Ct.  Rep.  92,  12  Am. 
Crim.  Rep.  506. 

When  the  local  police  regulation  has 
real  relation  to  the  suitable  protection  of 
the  people  of  the  state,  and  is  reasonable 
in  its  requirements,  it  is  not  invalid  be- 
cause it  may  incidentally  affect  con- 
gressional legislation. 

Plumley  v.  Massachusetts,  155  U.  S. 
461,  39  L.  ed.  223,  5  Inters.  Com.  Rep. 
590,  15  Sup.  Ct.  Rep.  154. 

Where  the  subject  is  of  wide  import- 
ance to  the  community,  the  consequences 
of  fraudulent  practices  are  generally  in- 
jurious, and  the  suppression  of  such 
fraud  is  a  matter  of  public  concern,  it  is 
within  the  protective  power  of  the  state 
to  intervene. 

Patapsco  Guano  Co.  v.  Board  of  Agri- 
culture, 171  U.  S.  345,  43  L.  ed.  191,  18 
Sup.  Ct.  Rep.  862. 

Where  an  act  of  Congress  relating  to 
a  subject  on  which  the  state  may  act  also 
limits  its  prohibitions,  it  leaves  the  sub- 
ject open  to  state  regulation  as  to  pro- 
hibitions which  are  unenumerated.  Even 
as  to  a  subject  upon  which  the  Congress 
has  the  exclusive  power  to  legislate, 
when  it  does  act^  the  intent  to  supersede 
the  exercise  by  the  state  of  its  police 
power  as  to  matters  not  covered  by  the 
congressional  legislation  is  not  to  be  in- 
ferred. Such  intent  is  not  to  be  implied 
unless  the  act  of  Congress,  fairly  inter- 
preted, is  in  actual  conflict  with  the  law 
of  the  state. 

Savage  v.  Jones,  225  U.  S.  oOl,  56  L. 
ed.  1182,  32  Sup.  Ct.  Rep.  715. 

Where  legislation  is  adopted  by  para- 
mount autliority,  providing  a  general  sjrs- 
tem  for  the  regulation  of  the  business  of 
selling  an  article,  the  unrestricted  sale 
of  whi^h  may  injuriously  affect  the  pub- 
lic morals,  a  standard  of  regulation  is 
thus  established  below  which  standard 
prescribed  the  subordinate  authority  may 
not  fall ;  but  it  does  not  deprive  the  sub- 
ordinate authority  of  the  right  to  pro- 
vide for  such  supplemental  and  addition- 
al regulations  as  may  be  required  by  lo- 
cal conditions. 

Evans  v.  Redwood  Falls,  103  Minn. 
314,  115  N.  W.  200. 

•  Mr.  Justice  Day  delivered  the  opinion 
of  the  court: 

The  relator  was  convicted  of  a  viola- 
tion of  a  statute  of  the  state  of  Min- 
nesota providing  against  the  evils 
resulting  from  traffic  in  certain  habit- 
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forming  narcotic  drugs,  and  regulating 
the  administration,  sale,  and  possession 
thereof.     Minn.  Laws  1915,  chap.  260. 

The  Minnesota  statute,  in  §  1,  forbids 
the  sale  of  morphine  and  certain  other 
narcotic  drugs,  with  the  provision  that 
licensed  pharmacists  may  fill  orders  for 
the  same  to  a  consumer,  pursuant  to  the 
written  prescription  of  a  physician, 
whieh  must  be  dated  on  the  day  on 
which  it  is  signed,  and  bear  the 
signature  and  address  of  the  physi- 
cian, and  the  name  of  the  person  for 
whose  use  it  is  intended.  It  must  be 
serially  numbered,  dated,  and  filed  in 
the  prescription  file  of  the  compounder, 
and  retained  there  for  two  years,  open 
for  inspection  by  the  authorities.  Pre- 
scriptions may  be  filled  but  once,  and 
no  copy  may  be  given  except  to  an  offi- 
cer of  the  law,  and  the  drug  must  be 
delivered  in  a  container  labeled  with  the 
serial  number  of  [44]  the  prescription, 
with  the  date  when  filled  and  the  name  of 
the  person  for  whose  use  the  medicine  is 
intended,  the  name  of  the  physician,  and 
the  name  and  address  of  the  dispenser. 
The  administration,  sale,  or  disp>osal  of 
the  drugs  by  a  legally  licensed  physician 
is  permitted  when  made  to  a  patient 
on  whom  he  is  in  professional  attend- 
ance. The  physician  must  subscribe 
the  name  and  address  of  the  patient,  the 
date  of  the  sale  or  disposal,  and  the 
amount  of  the  drug  transferred,  which 
must  be  delivered  in  a  container  labeled 
as  required  by  the  statute. 

Section  2  provides: 

''It  shall  be  unlawful  for  any  physi- 
cian or  dentist  to  furnish  to  or  prescribe 
for  the  use  of  any  habitual  user  of  the 
same  any  of  the  substances  enumerated 
in  §  1  of  this  act ;  provided  that  the  pro- 
visions of  this  section  shall  not  be  con- 
strued to  prevent  any  legally  licensed 
physician  from  prescribing  in  goctd  faith 
for  the  use  of  any  patient  under  his 
care  for  the  treatment  of  a  drug  habit 
such  substances  as  he  may  deem  neces- 
sary for  such  treatment;  provided  that 
such  prescriptions  are  given  in  good 
faith  for  the  treatment  of  such  habit." 

The  trial  court  construed  this  section 
of  the  statute  as  making  it  unlawful  for 
a  physician  to  furnish  the  drugs  to 
habitual  users  out  of  stocks  kept  on 
hand  by  himself.  And  such  was  the  of- 
fense of  which  the  relator  was  con- 
victed. 

This  construction  of  the  section,  and 
the  conviction  and  sentence,  were  sus- 
tained by  the  supreme  court  of  Minne- 
soU.  143  Minn.  403,  173  N.  W.  801. 
Thereupon  the  relator  sued  out  a  writ 
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of  habeas  corpus  in  the  district  eonrt  of 
Hennepin  county,  Minnesota,  whieh 
writ  was  discharged,  and  the  order  was 
affirmed  on  appeal  to  the  supreme  court 
of  Minnesota.  144  Minn.  206,  174  N. 
W.  823.  The  case  was  then  brought 
here  to  review  this  judgment  of  the 
state  court  upon  writ  of  error. 

The  grounds  of  attack  upon  the  stat- 
ute are  based  upon  [45]  an  alleged  dep- 
rivation of  Federal  rights,  it  being  eon- 
tended:  First:  that  the  statute  exceeds 
the  authority  of  the  state  in  the  exertion 
of  its  police  power,  in  that  it  under- 
takes to  regulate  a  lawful  business  in 
the  manner  prescribed  in  the  statute,  in 
violation  of  the  14th  Amendment.  Sec- 
ond: That  the  statute  conflicts  with  the 
terms  and  provisions  of  the  Federal 
Harrison  A^ti-narcotic  Drug  Act,  De- 
cember 17, 1914,  38  Stat,  at  L.  785,  chap. 
1,  Comp.  Stat.  §  6287g,  4  Fed.  Stat. 
Anno.  2d  ed.  p.  177,  and  is  therefore 
beyond  the  power  of  the  state  to  enact. 

There  can  be  no  question  of  the 
authority  of  the  state,  in  the  exercise 
of  its  police  power,  to  reg^ulate  the  ad- 
ministration, sale,  prescription,  and  use 
of  dangerous  and  habit-forming  drugs 
such  as  are  named  in  the  statute.  The 
right  to  exercise  this  power  is  so  mani- 
fest in  the  interest  of  the  public  health 
and  welfare^  that  it  is  unnecessary  to 
enter  upon  a  discussion  of  it  beyond 
saying  that  it  is  too  firmly  established 
to  be  successfully  called  in  question. 

As  to  the  alleged  inconsistency  be- 
tween the  state  statute  and  the  Harri- 
son Anti-narcotic  Drug  Act,  the  state 
court  held  that  there  was  no  substantial 
confiict  between  the  two  enactments. 
The  validity  of  the  Harrison  Act  was 
sustained  by  this  court  in  United  States 
V.  Doremus,  249  U.  S.  86,  63  L.  ed.  493, 
39  Sup.  Ct.  Rep.  214,  as  a  valid  exer- 
cise of  the  authority  of  Cong^ss  under 
the  power  conferred  by  the  Constitution 
to  levy  excise  taxes.  The  provisions  of 
the  statute  regulating  the  sale,  dis- 
pensing, or  prescribing  of  drugs  were 
held  to  bear  a  reasonable  relation  to  the 
collection  of  the  taxes  provided  for,  and 
to  be  valid  although  the  statute  affected 
the  conduct  of  «a  business  which  was 
subject  to  reg^ulation  by  the  police  pow- 
er of  the  state. 

It  may  be  granted  that  the  state  has 
no  power  to  enact  laws  which  will  ren- 
der nugatory  a  law  of  Congress  enaeted 
to  collect  revenue  under  authority  of 
constitutional  enactments.  See  Savige 
V.  Jones,  225  U.  S.  501,  56  L.  ed.  1182, 
32   Sup.   Ct.  Rep.   715;  McDermott  ▼. 

Wisconsin,  228  U.  S.  115,  57  L.  ed.  7SI» 
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l»2a.                                         OALBRAITB  v.  VALLELY. 

47  UB.A.(N.S.)   9H  33  8np.  Ct.  Rep.   ,  , 

431,    Ann.    Gas.    I91.<;A,    39.      Bnt    we  V   States  Circuit  Court  of  Appeals  for 

agree  with   the  state   [44]    court   that  the  Eighth   Circuit  to   review  a  judg- 

there   is   nothing  in   this    statute   which  ment    which   afBrmed   an   order  of  the 

prevents  enforeement  of  the  revenue  act  District  Court  for  the  District  of  North 

in   question.     It  is   true   that   the   pro-  Dakota,  requiring  an  assignee  for  cr«d- 

visions  regulating  the  bale,  dispensation,  itors  to  pay  over  to  the  trustee  in  bank- 

and  disposition  of  the  prohibited  drugs  ruptcy  moneys  claimed  by  him  as  fees 

are  somewhat  difFerent  in  the  two  acts,  and    disbursements    under    the    asaign- 

The  prohibitory  measures  of  the   Fed-  ment.     Reversed. 

eral  statute  do  not  apply  to  the  disposi-  See  same  case  below,  —  C.  C,  A.  — . 

lion  and  dispensation  of  drugs  by  physi-  261  Fed.  670. 

cians    registered   under   the   act    in   the  The  facts  are  stated  in  the  opinion. 

reg»l.r  aouise  of  professional  pr.olioe,  „,   j.^  B  j^              j  ,^ 

proT.ded  reeordi  are  kept  for  olScd  in-  „j    „.,,,    Mmn^^Kay    Todd,   WJte 

jpaolion.     Dndar  the    .tale   law   ph,«-  p„„       „j  charlea  W.  Sterling,  CM  a 

cian.  can  only  furnish  prescription,  to  ^^ef  for  petitioner. 

addicts,  and  may  not  dispense  the  drugs 

to  such  persons  at  pleasure  from  stocks  No  brief  was  filed  for  the  respondeat. 

of  their  own.  Mr.  Justice  Day  delivered  the  opinion 

There    la    certainly    nothing    in    this  ^j  ti,g  ^ourf 

state    enactment,    as    construed    by    the  ^his  is  a  writ  of  certiorari  to  review 

supreme  court  of  Minnesota,  which  .n-  ,  ^^-^-^^  „,  t^      ■      -^               , 

terferes    with    the    enforcement   of    the  i    r      .l      ■  l.l     ■       -^     m      ■ 

Federal  rennn.  1.-.,  and  ,e  agree  with  '"'"  '».' 'J*  »shth  circuit,  afflrniUK  an 


the  state  court  that'there  is  Z  conflict  f^"'  %^ Ji^^'J'^'l''^  ^"''^^  ^?'  f''^  ^'^■ 

between    the    enactments    such    as    will  t""^*  «.  North  Dakota  in  a  bankruptcy 

prevent  the  state  from  enforcing  its  own  proceeding.      Ihe    pertinent   facts    are: 

law  upon  the  subject.  On  August  15,  1917,  one  Conrad  C.  Reia- 

rt  follows  that  the  judginent  of  the  "iB  executed  a  trust  deed  for  the  ben- 

Snpreme  Conrt  of  Minnesota  must  be  e^*  <>*  ^^»  creditors   to  John   P.   Qal- 

afflrmed.  braith,     assignee     and     the     petitioner 
herein.      The    assigned    stock    of    mer- 

chdndise  was  sold.    Various  proceedings 

and  meetings  of  creditors  were  had,  not 

JOHN  P.  GALBRAITH,  Petitioner,  necessary   to  recite.     On  December  22, 

T.  1917,    upon    the    petition    of    creditors, 

JOHN  VALLELY,  Trustee  In  Bankruptcy  Eoiswig  was  duly  adjudged  A  bankrupt, 

of  Conrad  C.  tteiewig.  Bankrupt.  and  Vallely,   respondent  herein,   is  his 

trustee   in    bankruptcy.      Galbraith    ap- 

(See  S.  C.  Reporter's  td.  46-60.)  peared    in    the    bankruptcy    proceedings 

and  filed  an  account,  claiming  therein 

Bankruptcy  -  Jurledlctlon  -  adverts  jj,  ,;  ,,1   ,„  „,^„  ^  certain   sum  for 

claim  —  ennmiary  proceealnfrs.  j.  j     j-  ■_  .  j        .i. 

A    court   ot    bankruptcy    is    without  f?««    ^^^    disbursements    under    the    as- 
JuriidictioD    to   adjudicBtB    in    a    summary  signment;   and   paid  over  to   the  trustee 
proceeding,   over   a   protest,   the   raeritB   of  in   bankruptcy   the   other   moneys   which 
the   claim   of  an   assignee   for   creditors   of  he  had  acquired.     Thereupon  the  trustee 
the  bankrupt   to   retain   out   of   the   bank-  in   bankruptcy  filed  a  petition  with  the 
rupt'a    estate   his    fees    and    disburaements  referee  in  bankruptcy,  asking,  in  a  sum- 
under  the  asaignment  tor  administering  the  m^ry    proceeding,    for    an    order    upon 
7^*„'  f^Z  ™«^i.*1h^'i'i',.^i'u'f '".^H  Galbraith  to  show  cause  why  he  sho^d 
w»  c^atmaj    '                ^  not  pay  over  the  sum  of  $1,474.10,  re- 
[Por  other  <:■■(■,  •*<  Bankruptey,   11,  b.  In  tamed  as  fees  and  espenses  [48]  as  tms- 
Dlceat  Sop.  Ct.  1608.]                    -  tee  under  the  assignment.    The  referee  id 
'  bankruptcy   made    an    order    that    Gal- 
[No.  234.]  bTAith  forthwith  pay  over  that  sum  to 
Argned  March  18,  1921.    Decided  Apr  ill  1,  'l"*    trustee    in    bankruptcy,    or    show 
"                          jg2i  caase  why  he  should  not  do  so.     Gal- 

' braith   appeared   and   set  up  that   the 

Not«. — As  to  what  amounts  to  an  ad-  order  of   the   referee    in    the   summary 

verse  holding  by  third  persons  of  prop-  proceeding  was  without  authority,  as  he 

erty   acquir^   from  bankrupt — see  note  was  an  adverse  claimant  to  the  moneys 

to  Homing  Telegraph  Pnb.  Co.  v.  S.  B.  referred  to  in  the  order,  and  that  the 

Hntehinaon  Co.  8  L.R.A.(N.S.)  1232.  court  had  no  jariadiotion  in  a  lummary 
•5  t'.  eri.  *** 
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proeeediog  to  hear  and  detennine  the 
questions  involved.  Without  waiving 
objection,  and  subject  to  the  right  of 
Galbraith  to  assert  his  objection  to  the 
proceedings,  testimony  was  taken  con- 
cerning the  money  expended  and  re- 
tained by  the  assignee  prior  to  the 
bankruptcy  proceedings,  for  adminis- 
tering the  estate.  Among  other  things, 
it  was  stipulated  that,  as  to  the  partic- 
ular money  expended  by  the  assignee, 
he  was  an  adverse  claimant.  The  ref- 
eree delivered  an  opinion  passing  upon 
the  amount  of  the  expenditures  and 
compensation,  but  held  that  Galbraith 
was  an  adverse  claimant  within  the  rule 
declared  by  this  court  in  Louisville 
Trust  Co.  V.  Comingor,  184  U.  S.  18,  46 
L.  ed.  413,  22  Sup.  Ct.  Rep.  293,  and 
that,  therefore,  the  bankruptcy  court 
was  without  jurisdiction  to  proceed  in  a 
summary  manner,  and  discharged  the 
order.  The  decision  of  the  referee  was 
reversed  by  the  district  judge.  263 
Fed.  390.  The  circuit  court  of  appeals 
affirmed  the  order  of  the  district  court 
(—  C.  C.  A.  —,  261  Fed.  670),  and  the 
case  is  here  upon  writ  of  certiorari. 

We  think  the  referee  was  right  in 
holding  that  the  case  was  governed  by 
Louisville  Trust  Co.  v.  Comingor, 
supra.  In  that  case  a  general  assign- 
ment for  the  benefit  of  creditors  was 
made  within  four  months  of  the  bank- 
ruptcy proceeding;  the  assignment  was 
therefore  an  act  of  bankruptcy.  A  re- 
ceiver was^  appointed  in  the  bankruptcy 
court.  The  assignee  turned  over  the 
proceeds  of  sale  of  the  property,  retain- 
ing his  fees  as  assignee  and  his  dis- 
bursements to  counsel.  A  summary 
proceeding  was  begun  in  the  district 
court,  ordering  the  assignee  to  show 
cause  [49]  why  he  should  not  pay  to  the 
receiver  the  amounts  retained.  This  or- 
der was  made  against  the  objection  of  the 
assignee  that  the  court  had  no  authority 
to  proceed  in  that  manner.  This  court 
held  that  the  assignee  was  an  adverse 
claimant  as  to  these  amounts,  and  that 
the  district  court  was  without  jurisdic- 
tion to  determine  the  controversy  in  a 
summary  proceeding.  This  case  has 
been  repeatedly  cited  as  determinative 
of  the  law  and  practice  in  similar  cases.^ 

The  circuit  court  of  appeals  made  no 

1  See  full  consideration  of  the  subject  by 
the  circuit  court  of  appeals  of  the  eighth 
circuit.  Judges  Sanborn,  Van  Devanter,  and 
Reed,  in  Re  Rathman,  106  C.  C.  A.  253,  183 
Fed.  013;  Collier,  Bankr.  11th  ed.  525,  528, 
and  cases  cited  in  notes;  Black,  Bankr.  974; 
2  Remington,  Bankr.  2d  ed.  |  1612;  1 
Loveland,  Bankr.  2d  ed.  129. 
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reference  to  the  Comingor  Case,  and 
held  the  case  was  ruled  by  Randolph  ▼. 
Scruggs,  190  U.  S.  533,  47  L.  ed.  11(B, 
23  Sup.  Ct.  Rep.  740;  but  that  ease  did 
not  present  the  question  here  involved. 
In  that  case  there  had  been  an  assign- 
ment prior  to  the  bankruptcy  proceed- 
ings, and  the  question  presented  was 
whether  a  claim  for  professional  serv- 
ices, rendered  in  the  course  of  a  general 
assignment,  before  the  bankruptcy,  was 
entitled  to  be  paid  as  a  preferential 
claim  out  of  the  estate  in  the  hands  ^ 
the  trustee  in  bankruptcy  when  the  ad- 
judication of  bankruptcy  had  been  made 
within  four  months  after  the  making  of 
the  assignment,  and  the  assignment  set 
aside  as  in  contravention  of  the  bank- 
ruptcy law.  It  was  held  that  the  claim 
for  compensation  could  be  allowed  so 
far  as  the  services  were  shown  to  be 
beneficial  to  the  estate. 

In  Babbit  v.  Dutcher,  216  U.  S.  102, 
64  L.  ed.  402,  30  Sup.  Ct.  Rep.  372,  17 
Ann.  Cas.  969,  also  cited  in  the  opinion 
of  the  circuit  court  of  appeals,  it  wss 
held  that  books  and  lecords  of  a  eor- 
poration,  upon  adjudication  in  bank- 
ruptcy, passed  to  the  trustee,  and  be- 
longed in  the  custody  of  the  bankruptcy 
CO  art,  there  being  no  adverse  claim  to 
them.  Upon  that  state  of  facts  it  was 
[50]  held  that,  on  a  rule  to  show  cause, 
the  court  could  properly  make  an  order 
compelling  the  delivery  of  the  books  to 
the  trustee.  In  the  opinion  in  that  esse, 
Louisville  Trust  Co.  v.  Comingor,  suprs, 
and  other  cases,  are  cited  for  the  pur- 
pose of  showing  that  a  different  rule 
would  prevail  when  an  adverse  claimant 
set  up  a  right  to  be  heard  in  other  tbsn 
a  summary  proceeding. 

It  may  be,  as  suggested  by  the  cir- 
cuit court  of  appeals,  that  a  summary 
proceeding  at  the  instance  of  the  trus- 
tee would  afford  a  more  speedy  and 
economical  administration  of  the  estate 
in  bankruptcy.  But  the  right  to  re- 
cover in  such  instances  only  in  snits  of 
the  ordinary  character,  with  the  rights 
and  remedies  incident  thereto,  has  been 
consistently  maintained  by  this  eonrt 
The  principle  of  the  Comingor  Case  has 
never  been  departed  from  in  this  eoort. 
It  establishes  the  right  of  an  assignee 
for  the  benefit  of  creditors,  to  the  ex- 
tent that  he  asserts  rights  to  expenses 
incurred  and  compensation  earned  under 
an  assignment  in  good  faith,  before  the 
bankruptcy  proceedings,  to  have  the 
merits  of  his  claim  determined  in  a  ju- 
dicial proceeding  suitable  to  that  pur- 
pose, and  not  by  summary  pioeeedincs 
where  punishment  for  eontcnipt  is  the 
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means  of  enforcing  the  order.  We  see 
no  occasion  to  depart  from  this  prac- 
tice. There  was  no  waiver  by  the 
assignee  of  his  rights  in  this  respect. 
He  made  no  attempt  to  retain  the  body 
of  the  estate  as  against  the  trustee  in 
bankruptcy.  As  to  his  disbursements 
and  compensation  while  acting  as  as- 
signee,  he  asserted  an  adverse  claim. 
Under  the  settled  rule  of  this  court  he 
eould  not  be  proceeded  against  sum- 
marily for  such  disbursements  and  com- 
pensation over  his  protest,  duly  made, 
against  that  method  of  procedure. 

In  our  view  the  courts  below  erred  in 
deciding  otherwise,  and  the  order  of  the 
Circuit  Court  of  Appeals  is,  according- 
ly, reversed. 


[51]  UNITED  STATES,  Appt., 

V. 

NORTHERN    PACIFIC    RAILWAY    COM- 
PANY. 

(See  S.  C.  Reporter's  ed.  51-70.) 

Public  lands  —  railroad  land  grants  — 
indemnity  selections  —  withdrawal. 

The  temporary  Executive  withdrawal 
before  survey,  for  possible  addition  to  an 
existing  forest  reserve,  of  lands  within  the 
indemnity  limits  of  the  land  grant  to  the 
Northern  Pacific  Railroad  Company,  made 
by  the  Act  of  July  2,  1864,  as  modified 
and  supplemented  by  the  Joint  Resolution 
of  May  31,  1870,  could  not  cut  off  the  rail- 
road company's  right,  earned  by  the  con- 
struction of  the  road,  to  select  such  lands 
as  indemnity,  where  the  losses  in  the  place 
Umits  at  the  time  of  such  withdrawal  ex- 
ceeded the  available  lands  in  the  indemnity 
limits,  and  the  company's  purpose  to  claim 
the  latter  was  asserted  at  the  earliest  op- 
portunity. 

(For  other  cases,  see  Public  Lands,  I.  c,  2,  f,  in 
Digest  Sup.  Ct.  1008.] 

(No.  325.] 

Argued  October  7,  1920.    Decided  April  11, 

1921. 

APPEAL  from  the  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit  to 
review  a  decree  which  affirmed  a  decree 
of  the  District  Court  for  the  District  of 
Montana  in  favor  of  defendant  in  a 
suit  to  cancel  a  patent  for  public  lands. 
Reversed  and  remanded  for  further 
hearing. 

See  same  case  below,  —  C.  C.  A.  — , 
264  Fed.  898. 

The  facts  are  stated  in  the  opinion. 

Note. — ^As  to  land  grant  to  railroads 
— see  note  to  Kansas  P.  R.  Co.  v.  Atchi- 
son,  T.  &  S.  F.  R.  Co.  28  L.  ed.  U.  S.  794. 
•5  Ii.  ed. 


Assistant  Attorney  General  Nebeker 
argued  the  cause,  and,  with  Special  As- 
sistant to  the  Attorney  General  Under- 
wood, filed  a  brief  for  appellant : 

No  rights  to  lands  within  the  indem- 
nity limits  attach  until  an  application  to 
select  is  filed. 

Ryan  v.  Central  P.  R.  Co.  99  U.  S. 
382,  25  L,  ed.  305;  St.  Paul  &  S.  C.  R. 
Co.  V.  Winona  &  St.  P.  R.  Co.  112  U.  S. 
720,  28  L.  ed.  872,  5  Sup.  Ct.  Rep.  334; 
Oregon  &  C.  R.  Co.  v.  United  States,  189 
U.  S.  103,  112,  113,  47  L.  ed.  726,  730, 
731,  23  Sup.  Ct.  Rep.  615;  Osbom  v. 
Froyseth,  216  U.  S.  571,  577,  578,  54  L. 
ed.  619,  623,  624,  30  Sup.  Ct.  Rep.  420; 
United  States  v.  Southern  P.  R.  Co.  233 
U.  S.  565,  56  L.  ed.  553,  32  Sup.  Ct.  Rep. 
326. 

As  the  lands  involved  were,  at  the  date 
of  filing  of  the  selection  list,  already 
withdrawn  for  forestry  purposes,  they 
were  not  subject  to  selection. 

United  States  v.  Midwest  Oil  Co.  236 
U.  S.  459,  59  L.  ed.  673,  35  Sup.  Ct.  Rep. 
309;  Chicago,  M.  &  St.  P.  R.  Co.  v. 
United  States,  244  U.  S.  351,  356,  61 
L.  ed.  1184,  1193,  37  Sup.  Ct.  Rep.  625. 

There  is  no  obligation  upon  the  part 
of  the  United  States  to  preserve  lands 
within  indemnity  limits  for  the  benefit  of 
the  company. 

Hewitt  V.  Schultz,  180  U.  S.  139,  45 
L.  ed.  463,  21  Sup.  Ct.  Rep.  309 ;  North- 
em  P.  R.  Co.  v.  Miller,  7  Land  Dec.  120 ; 
Northern  P.  R.  Co.  v.  Davis,  19  Land 
Dec.  90;  Wisconsin  C.  R.  Co.  v.  Price 
County,  133  U.  S.  496,  512,  33  L.  ed. 
687,  695,  10  Sup.  Ct.  Rep.  341;  South- 
em  P.  R.  Co.  V.  Bell,  183  U.  S.  675,  689, 
46  L.  ed.  383,  390,  22  Sup.  Ct.  Rep.  232; 
Humbird  v.  Avery,  195  U.  S.  480,  508, 
49  L.  ed.  286,  298,  25  Sup.  Ct.  Rep.  123. 

The  failure  of  the  government  to  have 
che  lands  sooner  surveyed  is  not  material. 

Oregon  &  C.  R.  Co.  v.  United  States, 
189  U.  S.  116,  118,  47  L.  ed.  732,  733, 
23  Sup.  Ct.  Rep.  620;  United  States  v. 
Missouri,  K.  &  T.  R.  Co.  141  U.  S.  358, 
35  L.  ed.  766,  12  Sup.  Ct.  Rep.  13. 

Mr.  Charles  Donnelly  argued  the 
cause,  and,  with  Mr.  Charles  W.  Bunn, 
filed  a  brief  for  appellee: 

The  Act  of  1864  and  the  Resolution  of 
1870  constituted  a  contract  between^  the 
government  and  the  railroad  company. 

Burke  v.  Southern  P.  R.  Co.  234  U.  S. 
669,  679,  58  L.  ed.  1627,  1544,  34  Sup. 
Ct.  Rep.  907. 

It  was  the  intention  of  Congress  that 
the  grantee  should  get  the  full  quantity 
of  lands  granted;  at  least,  so  far  as  it 
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was  possible  to  g^t  it  within  the  limits  of 
the  grant. 

Wisconsin  C.  B.  Co.  v.  Forsythe,  159 
U.  S.  46,  60,  40  L.  ed.  71,  75,  15  Sup. 
Ct  Rep.  1020;  Hewitt  v.  Schultz,  180 
U.  S.  139,  157,  45  L.  ed.  463,  472,  21 
Sup.  Ct.  Rep.  309;  Southerh  P.  R.  Co. 
V.  Bell,  183  U.  S.  675,  689,  46  L.  ed.  383, 
390,  22  Sup.  Ct.  Rep.  232;  Oregon  & 
C.  R.  Co.  V.  United  States,  189  U.  S. 
103,  116,  47  L.  ed.  726,  732,  23  Sup. 
Ct.  Rep.  615;  Humbird  v.  Avery,  195 
U.  S.  480,  508,  49  L.  ed.  286,  298,  25 
Sup.  Ct.  Rep.  123. 

The  general  rule  as  to  indemnity  lands 
Lb  that,  until  they  are  selected  by  the 
grantee,  the  government  has  complete 
control  over  them;  but  this  rule  rests  up- 
on an  assumption  that  where  one  indem- 
nity section  is  disposed  of,  another  is 
available.  The  rule  does  not  obtain 
where  this  assumption  is  shown  to  be  un- 
wflrp&n  t fid 

St.  Paul  &  P.  R.  Co.  V.  Northern  P. 
R.  Co.  139  U.  S.  1,  35  L.  ed.  77,  11  Sup. 
Ct.  Rep.  389;  United  States  v.  South- 
em  P.  R.  Co.  146  U.  S.  615,  616,  36  L. 
ed.  1104,  1105,  13  Sup.  Ct.  Rep.  163; 
Southern  P.  R.  Co.  v.  Bell,  183  U;  S. 
675,  682,  46  L.  ed.  383,  387,  22  Sup.  Ct. 
Ucp.  232;  Southern  P.  R.  Co.  v.  Groeck, 
31  C.  C.  A.  334,  59  U.  S.  App.  366,  87 
Fed.  973;  Hewitt  v.  Schultz,  180  U.  S. 
139,  157,  45  L.  ed.  463,  472,  21  Sup.  Ct. 
Rep.  309;  Oregon  &  C.  R.  Co.  v.  United 
States,  189  U.  S.  103,  47  L.  ed.  726,  23 
Sup.  Ct.  Rep.  615;  Weyerhaeuser  v. 
Hoyt,  219  U.  S.  380,  387,  55  L.  ed.  258, 
261,  31  Sup.  Ct.  Rep.  300;  Daniels  v. 
Wagner,  125  C.  C.  A.  93,  205  Fed.  237. 

Either  the  lands  in  question,  in  view 
of  the  admitted  facts  in  this  case,  were 
not  public  lands  within  the  meaning  of 
the  Act  of  March  3,  1891,  and  therefore 
the  withdrawal  order  was  unauthorized 
and  inoperative,  or  they  are  public  lands, 
and  then  the  act  authorizing  their  with- 
drawal was  a  direct  invasion  of  the  con- 
stitutional rights  which  the  railway  com- 
pany had  in  them;  and  such  legislation 
cannot  stand. 

Sinking  Fund  Cases,  99  U.  S.  700,  718, 
25  L.  ed.  496,  501. 

Mr.  Justice  Van  Devanter  delivered 
the  opinion  of  the  court: 

This  is  a  suit  by  the  United  States 
to  cancel  a  patent  issued  to  the  railway 
company  for  5,681.76  acres  of  land  in 
Montana,  the  asserted  ground  for  such 
relief  being  that  the  land  officers  issued 
the  patent  through  inadvertence  and 
mistake.  The  company  prevailed  in  the 
district  court  and  in  the  circa^^  eonrt  of 
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Appeals  (—  C.  C.  A.  — ,  264  Fed.  898)» 
and  the  United  States  brought  the  case 
here. 

The  lands  in  question  are  within  the 
indemnity  limits  of  the  land  grant  made 
to  the  Northern  Pacific  Railroad  Com- 
pany by  the  Act  of  July  2,  1864,  chap. 
217,  13  Stat,  at  L.  365,  as  modified  and 
supplemented  by  the  joint  resolution  of 
May  31,  1870,  16  Stat,  at  L.  378,  and 
were  selected  and  patented  as  indemni- 
ty for  lands  lost  within  the  place  lim- 
its. The  rights  and  obligations  of  the 
original  railroad  company  arising  out  of 
the  grant  have  long  since  passed  to  the 
present  railway  company,  and  there  if 
no  need  here  for  distinguishing  one 
company  from  the  other. 

The  grant  was  made  for  the  declared 
purpose  of  "aiding  in  the  construction" 
of  a  proposed  line  of  railroad  from 
Lake  Superior  to  Puget  sound  and  Port- 
land, Oregon,  [50]  and  ''to  secure  the 
safe  and  speedy  transportation  of  the 
mails,  troops,  munitions  of  war,  and  pub- 
lic stores"  over  such  line.  It  was  ex- 
pressed in  present  terms, — ^''there  be,  and 
hereby  is  granted," — and  was  of  "every 
alternate  section  of  publio  land,  not 
mineral,  designated  by  odd  nnmbers** 
within  prescribed  place  limits  on  eaeb 
side  of  the  line^  excepting  such  sections 
or  parts  of  sections  as  should  be  found 
to  have  been  otherwise  disposed  of,  ap- 
propriated, or  claimed,  or  occupied  by 
homestead  settlers,  or  pre-empted,  prior 
to  the  definite  location  of  the  line. 
Nelson  v.  Northern  P.  R.  Co.  188  U.  S. 
108,  47  L.  ed.  406,  23  Sup.  Ct.  Rep.  302. 
As  indemnity  for  any.  lands  so  excepted, 
as  also  for  any  excluded  as  mineral, 
other  lands  were  to  be  ''selected  by  said 
company,"  under  the  direction  of  the 
Secretary  of  the  Interior,  from  unoccu- 
pied, unappropriated,  nonmineral  lands 
in  odd-numbered  sections  within  pre- 
scribed indemnity  limits.  The  line  of 
the  road  was  to  be  definitely  located  hv 
filing  a  map  or  maps  thereof  in  the 
General  Land  Office;  and  the  road,  when 
constructed,  was  to  be  "subject  to  the 
use  of  the  United  States,  for  postal, 
military,  naval,  and  all  government 
service,  and  also  subject  to  such  regula- 
tions as  Congress  may  impose  reatriel- 
ing  the  charges  for  such  govemment 
transportation."  As  each  consecutive 
25  miles  of  road  was  constructed  and 
made  ready  for  the  service  eontam- 
plated,  the  same  was  to  be  examined  by 
commissioners  selected  by  the  Pnsi- 
dent,  and,  if  they  reported  that  the 
same  was  completed  in  all  xespeets  ai 
required,  patents  were  to  be  iasned  to 
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the  company  for  the  lands  opposite  to 
and  coterminous  with  the  completed  sec- 
tion. The  President  was  to  cause  the 
lands  along  ''the  entire  line"  to  he  sur- 
veyed for  40  miles  in  width  on  both 
sides  ''after  the  general  route  shall  be 
fixed,  and  as  fast  as  shall  be  required 
by  the  construction  of  said  road;"  the 
granted  sections  within  the  place  limits 
were  to  be  withheld  from  sale,  entry, 
and  pre-emption^  except  as  against  pre- 
emption and  [00]  homestead  occupants 
whose  settlement  preceded  the  definite  lo- 
cation of  the  line;  all  lands  within  the  in- 
demnity limits  were  to  be  and  remain  sub- 
ject to  the  operation  of  the  Pre-emption 
and  Homestead  Laws,  save  as  the  odd- 
numbered  sections  should  be  taken  out 
of  the  operation  of  those  laws  by  in- 
demnity selections  made  to  supply 
losses  within  the  place  limits  (Hewitt 
V.  Shultz,  180  U.  S.  139,  147-149,  155, 
156,  45  L.  ed.  463.  468,  4(39,  21  Sup.  Ct. 
Rep.  309;  Weyerhaeuser  v.  Hoyt,  219 
U.  S.  380,  387,  388,  55  L.  ed.  258,  261, 
262,  31  Sup.  Ct.  Rep.  300);  and  the 
price  of  the  even-numbered  sections  re- 
tained by  the  United  States  in  the  place 
limits  was  to  be  increased  to  double  the 
usual  minimum.  If  the  company  ac- 
cepted the  terms  on  which  the  grant 
was  made,  it  was  required  to  signify  its 
acceptance  in  writing  under  its  cor- 
|X)rate  seal  within  two  years. 

The  company  duly  accepted  the  terms 
of  the  grant,  filed  appropriate  maps  of 
the  general  route,  afterwards  definitely 
located  the  line  in  the  mode  prescribed, 
and  constructed  and  completed  the  road 
from  Ashland,  Wisconsin,  on  Lake  Su- 
perior, to  Tacoma,  Washington,  on  Pu- 
j^et  sound,  and  thence  to  Portland,  Ore- 
gon, its  full  length  being  more  than  2,- 
000  miles.  The  definite  location  was 
completed  in  1884  and  the  construction 
in  1887.  The  road  as  completed  was 
examined  and  favorably  reported  by 
the  commissioners  and  accepted  by  the 
President.  Reports  of  Commissioner  of 
Railroads— for  1885,  p.  22;  1886,  p.  36; 
1887,  p.  24;  1888,  p.  24;  Doherty  v. 
Northern  P.  R.  Co.  177  U.  S.  421,  44 
L.  ed.  830,  20  Sup.  Ct.  Rep.  677;  United 
States  V.  Northern  P.  R.  Co.  37  C.  C.  A. 
290,  95  Fed.  864,  s.  c.  177  U.  S.  435,  44 
L.  ed.  836,  20  Sup.  Ct.  Rep.  706;  United 
States  V.  Northern  P.  R.  Co.  193  U.  S. 
1,  48  L.  ed.  693,  24  Sup.  Ct.  Rep.  330. 

The  losses  to  the  grant  in  the  place 
limits  through  other  disposals,  home- 
stead settlements,  and  the  like,  prior  to 
the  definite  location  of  the  line,  and 
through  the  exclusion  of  lands  found  to 

be  mineral,  amounted  to  several  million 
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acres.  To  supply  these  losses  it  was 
necessary  to  resort  to  the  indemnity 
limits,  as  was  contemplated  and  pro- 
vided in  the  granting  act  and  resolu- 
tion. In  the  asserted  exercise  [61]  of 
this  right  the  company  selected  the  lands 
in  question.  The  particular  losses  on 
account  of  which  the  selection  was 
made  were  such  as  to  support  it,  the 
selection  was  made  in  conformity  with 
the  directions  given  by  the  Secretary  of 
the  Interior,  and  the  lands  selected 
were  subject  to  selection  unless  ren- 
dered otherwise  by  a  temporary  Execu- 
tive withdrawal  made  about  a  year  be- 
fore. The  local  land  officers  accepted 
and  approved  the  selection  list,  and,  in 
transmitting  it  to  the  General  Land  Of- 
fice, called  attention  to  the  withdrawal. 
But  when  the  Commissioner  and  the 
Secretary  approved  the  selection  and 
caused  the  patent  to  issue,  they  over- 
looked the  withdrawal,  and  so  did  not 
consider  or  pass  on  its  bearing  on  the 
company's  right  to  select  the  lands. 
Five  years  later  the  matter  was  called 
to  their  attention  and  they  caused  this 
suit  to  be  brought. 

The  lands  in  question  were  not  sur- 
veyed in  the  field  until  near  1905,  and 
the  plat  of  survey  was  not  filed  in  the 
local  land  office  until  April  5,  1905. 
This  indemnity  selection  was  made  later 
in  the  same  day.  On  several  occasions 
prior  to  1904  the  company  had  endeav- 
ored to  select  lands  in  the  indemnity 
limits  while  they  were  as  yet  unsurveyed, 
or  before  the  plat  of  the  survey  was 
filed  in  the  local  land  office;  but  the 
Secretary  of  the  Interior  had  refused 
to  consider  such  selections,  and  had  di- 
rected that  none  be  received  until  after 
the  land  was  surveyed  and  the  plat 
filed.  Thus  this  selection  was  made  as 
soon  as  was  admissible  under  the  Sec- 
retary's directions.  The  temporary  Ex- 
ecutive withdrawal  of  the  lands  was 
made  January  29,  1904,  before  they 
were  surveyed,  and  was  intended  to 
prevent  the  acquisition  of  any  claim  to 
then)  pending  an  inquiry  into  the  desir- 
ability of  adding  them,  along  with  other 
lands,  to  an  existing  forest  reserve.  On 
March  7,  1906,  they  were  added  to  the 
reserve   by   an  Executive  proclamation. 

In  its  defense  to  the  suit  the  com- 
pany takes  the  position  [62]  that  the 
temporary  withdrawal  did  not  affect  its 
right  to  select  the  lands,  and  therefore 
that  the  United  States  was  not  preju- 
diced by  the  fact  that  the  Commissioner 
and  the  Secretary  overlooked  the  with- 
drawal when  the  selection  was  approved 
and  the  patent  issued.     In  support  of 


62-64 


SUPREME  COURT  OF  THE  UNITED  STATES. 


OOT. 


this  position  the  company  points  to  the 
stipulation  on  which  the  case  was  heard 
in  the  district  court,  wherein — follow- 
ing a  reference  to  the  Act  of  March  3, 
1887,  chap.  376,  24  Stat,  at  L.  556, 
Comp.  Stat.  §  4895,  8  Fed.  Stat.  Anno. 
2d  ed.  p.  739,  directing  the  Secretary 
''to  immediately  adjust'^  this  and  other 
railroad  land  grants,  and  to  a  special 
report  of  the  Commissioner,  made  in 
1906,  purporting  to  show  that  the  ad- 
justment of  this  grant  pursuant  to  that 
act  had  progressed  to  a  point  where  it 
was  disclosed  there  was  a  net  deficiency 
in  the  grant  of  4,092,472.09  acres— it  is 
said : 

''The  piaintiff  admits  that  when  the 
withdrawal  order  of  January  29,  1904, 
was  issued,  the  lands  patented  to  the 
defendant  or  its  predecessor  in  interest 
within  the  primary  and  all  indemnity 
limits,  plus  all  other  lands  within  the 
primary  or  place  limits,  not  patented, 
but  which  passed  under  the  grant,  and 
also  all  odd-numbered  sections  in  all  in- 
demnity limits  which  the  defendant  was 
entitled  to  select  under  the  regulations 
of  the  Land  Department,  did  not  equal 
the  sum  total  of  all  the  odd-numbered 
sections  lying  within  the  primary  or 
place  limits  of  the  grant,  and  this  con- 
dition still  obtains;  but  the  plaintiff 
does  not  admit  that  the  correct  measure 
of  the  grant  is  the  aggregate  area  of  all 
odd-numbered  sections  within  the  pri- 
mary or  place  limits,  or  that  any  defi- 
nite quantity  of  land  was  granted  and 
guaranteed  to  the  defendant  by  any  of 
the  acts  of  Congress  making  grants  of 
land  to  the  defendant  or  its  predecessor 
or  predecessors  in  interest." 

And  in  further  support  of  its  position 
the  company  contends  that  where, 
through  pre-emption  and  homestead  en- 
tries or  other  disposals,  the  available 
lands  in  the  indemnity  limits  have  been 
so  far  diminished  that  those  [63]  re- 
maining are  all  needed  to  supply  losses  in 
the  place  limits,  the  government  is  not  at 
liberty  to  reserve  the  remaining  lands, 
or  any  of  them,  for  its  own  uses,,  and 
thereby  to  cut  off  the  company's  right 
to  claim  them  as  indemnity,  because,  as 
against  the  government,  they  thence- 
forth are  appropriated  to  the  fulfilment 
of  its  obligation  unde>*  the  grant,  and 
because  the  company  has  a  vested  right 
in  the  fulfilment  of  that  obligation 
which  all  departments  of  the  govern- 
ment are  bound  to  respect.  On  the 
other  hand,  counsel  for  the  government 
insist  (a)  that  no  right  to  lands  in  the 
indemnity  limits  attaches,  either  gener 
ally  or  specifically,  until  they  are  seleet- 
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ed  by  the  company;  (b)  that  up  to  that 
time  the  government  is  free  to  reserre 
them  for  its  own  purposes  and  therebj 
to  cut  off  the  right  of  selection;  and 
(c)  that  this  is  so  even  where  the  losses 
in  the  place  limits  exceed  the  available 
lands  in  the  indemnity  limits,  and  al* 
though  the  company's  purpose  to  claim 
^he  latter  be  asserted  at  the  earliest  op- 
portunity. The  question  thus  presented 
has  an  important  bearing  on  the  fur- 
ther administration  and  adjustment  of 
this  grant,  and  perhaps  of  others,  and 
counsel  on  both  sides  have  dealt  with  it 
accordingly.  In  its  present  form  the 
question  is  new,  but  the  principles 
which  must  control  its  solution  are  well 
settled. 

The  purpose  of  the  granting  act  and 
resolution  was  to  bring  about  the  con- 
struction and  operation  of  a  line  of  rail- 
road extending  from  Lake  Superior  to 
Puget  sound  and  Portland  through  what 
then  consisted  of  great  stretches  of 
homeless  prairies,  trackless  ioresis^  and 
unexplored  mountains,  and  thus  to  fa- 
cilitate the  development  of  that  region, 
promote  commerce,  and  establish  a  con- 
venient highway  for  the  transportation 
of  mails,  troops,  munitions,  and  public 
stores  to  and  from  the  Pacific  coast, 
with  all  the  resultant  advantages  to  the 
government  and  the  public.  To  that 
end  the  act  and  resolution  embodied  a 
proposal  to  the  company  to  the  effect 
that  if  it  would  [64]  undertake  and  per- 
form that  vast  work,  it  should  receive  in 
return  the  lands  comprehended  in  the 
grant.  The  company  accepted  the  pro- 
posal, and  at  enormous  cost  constructed 
the  road  and  put  the  same  in  operation; 
and  the  road  was  accepted  by  the  Pres- 
ident. Thus  the  proposal  was  converted 
into  a  contract,  as  to  which  the  com- 
pany, by  performing  its  part,  became 
entitled  to  performance  by  the  govern- 
ment. Burke  v.  Southern  P.  R.  Co.  234 
U.  S.  669,  679,  680,  58  L.  ed.  1527,  1544, 
1545,  34  Sup.  Ct.  Rep.  907.  The  provi- 
sion relating  to  indemnity  lands  was  as 
much  a  part  of  the  grant  and  contract 
as  the  one  relating  to  land  in  place 
(Payne  v.  Central  P.  R.  Co.  255  U.  S. 
228,  ante,  598,  41  Sup.  Ct.  Rep.  314),  and 
it  is  apparent  from  the  granting  act  and 
resolution  that  "it  was  the  purpose  of 
Congress  in  making  the  grantSs  to  confer 
a  substantial  right  to  land  within  the  in- 
demnity limits  in  lieu  of  lands  lost  with- 
in the  place  limits."  Weyerhaeuser  ▼• 
Hoyt,  219  U.  S.  380,  387,  55  L,  ed.  258, 
261,  31  Sup.  Ct.  Rep.  300.  Such  righti 
are  within  the  protection  of  the  due 
process  of  law  clause  ct  the  Goastitn- 

S59  17.  S. 


ly^v). 


UNITED  STATES  v.  NORTHERN  PACIFIC  R.  CO. 


64-66 


tion.    Sinking  Fund  Cases,  99  U.  S.  700. 
718,  25  L.  ed.  496,  501. 

When  the  gprant  was  made  by  the  act 
and  resolution  it  was  thought  that  the 
indemnity  limits,  as  therein  defined, 
contained  lands  largely  in  excess  of 
what  would  be  required  to  supply  losses 
within  the  place  limits,  and  hence  the  pro- 
vision in  §  6  under  which,  as  construed 
by  the  land  officers  and  this  court,  all 
lands  in  the  indemnity  limits  were  to  be 
and  remain  subject  to  the  operation  of 
the  Pre-emption  and  Homestead  Laws, 
save  as  the  odd-numbered  sections 
should  be  taken  out  of  their  operation 
by  indemnity  selections.  Under  that 
provision,  however,  the  lands  available 
for  indemnity  were  diminished  much 
more  rapidly  than  was  expected;  but  as 
the  provision  was  one  of  the  terms  of 
the  g^ant,  the  company  must  submit  to 
whatever  of  disadvantage  results  from 
it.  This  the  company  frankly  recog- 
nizes, for  in  its  brief  it  says :  '^It  was  a 
part  of  our  contract  that,  until  selected, 
lands  within  the  indemnity  belt  should 
be  open  to  settlement  under  [65]  the 
Homestead  and  Pre-emption  Laws;"  and 
also:  ''The  question  here  is  not  whether, 
in  the  face  of  the  deficiency,  the  settler 
[before  selection]  may  acquire  rights 
superior  to  ours,  for  we  concede  that  he 
may."  But  that  provision  gives  no  war- 
rant for  thinking  that,  after  the  com- 
pany has  earned  the  right  to  receive  the 
lands  comprehended  in  the  grant,  the 
government  is  free  to  reserve  or  appro- 
priate to  its  own  uses  lands  in  the  in- 
demnity limits  which  are  required  to 
supply  losses  in  the  place  limits.  We 
say  '^required,"  because  we  perceive  no 
reason  to  doubt  that  lands  in  the  indem- 
nity limits  may  be  so  reserved  or  appro- 
priated where  what  remains  is  sufficient 
to  satisfy  all  the  losses. 

While  it  often  has  been  said  that, 
under  such  a  grant,  no  right  attaches 
to  any  specific  land  within  the  indemni- 

Sr  limits  until  it  is  selected,  an  examina- 
on  of  the  cases  will  show  that  this 
general  rule  never  has  been  applied  as 
between  the  government  and  the  grantee 
where  the  lands  available  for  indemnity 
were  not  sufficient  for  the  purpose.  Its 
only  application  has  been  where  either 
the  rights  of  settlers  were  involved,  or 
.the  lands  available  for  indemnity  .ex- 
ceeded the  losses,  thereby  making  it 
essential  that  there  be  a  selection  aAd 
identification  of  the  particular  lands 
songht  to  be  taken.  This  distinction  is 
fllnstrated  in  St.  Paul  &  P.  R.  Co.  v. 
Northern  P.  R.  Co.  139  U.  S.  1,  35  L.  ed. 

77,  11  Sup.  Ct.  Rep.  389.    The  question 
M  If.  ed. 


there  presented  was  whether  there  was 
any  need  for  a  selection  where  no  right 
of  a  settler  was  involved  and  the  lands 
available  for  indemnity  were  not  suffi- 
cient to  supply  the  losses.  By  reason  of 
this  insufficiency  it  was  ruled  that  the 
lands  in  the  indemnity  limits  necessarily 
were  appropriated  to  satisfy  the  losses, 
and  that  no  selection  was  required. 
The  court  said,  p.  19 :  ''As  to  the  ob- 
jection that  no  evidence  was  produced 
of  any  selection  by  the  Secretary  of  the 
Interior  from  the  indemnity  lands  to 
make  up  for  the  deficiencies  found  in 
the  lands  within  the  place  [66]  limits,  it 
is  sufficient  to  observe  that  all  the  lands 
within  the  indemnity  limits  only  made 
up  in  part  for  these  deficiencies.  There 
was,  therefore,  no  occasion  for  the  exer- 
cise of  the  judgment  of  the  Secretary  in 
selecting  from  them,  for  they  were  all 
appropriated."  That  ruling  related  to 
the  right  to  indemnify  lands  under  this 
g^ant,  and  so  is  particularly  in  point; 
but  it  is  well  to  observe  that  what  was 
said  about  an  existing  deficiency  relat- 
ed, as  appears  on  pages  8  and  9  of  the 
opinion,  to  the  portion  of  the  grant  in 
Minnesota,  and  not  to  other  portions. 
This  exception  to  the  general  rule  that 
a  selection  is  essential  has  been  recog- 
nized by  this  court  in  other  cases. 
United  States  v.  Missouri,  K.  &  T.  R. 
Co.  141  U.  S.  358,  376,  35  L.  ed.  7GC, 
771,  12  Sup.  Ct.  Rep.  13;  United  States 
v.  Colton  Marble  &  Lime  Co.  146  U.  S. 
615,  616,  36  L.  ed.  1104,  1105,  13  Sup. 
Ct.  Rep.  163;  Southern  P.  R.  Co.  v. 
Bell,  183  U.  S.  675,  682,  46  L  ed.  383, 
387,  22  Sup.  Ct.  Rep.  232. 

One  of  the  regulations  of  the  Land 
Department  requires  that  indemnity  se- 
lections be  accompanied  by  a  specifica- 
tion— tract  for  tract — of  the  losses  on 
account  of  which  they  are  made.  But 
that  Department  holds  that  this  regula- 
tion does  not  apply  where  the  losses  ex- 
ceed the  lands  which  may  be  taken  as 
indemnity.  Thus,  in  Re  Hastings  &  D. 
R.  Co.  19  Land  Dec.  30,  it  was  said  by 
Secretary  Smith:  "The  object  in  estab^ 
lishing  the  rule  was  to  prevent  the  pos- 
sibility of  one  basis  of  loss  being  used 
for  more  than  one  selection.  As  this 
grant  is  known  to  be  deficient  over  800,- 
000  acres  .  .  .  the  danger  of  a  dupli- 
cation of  the  losses  does  not  exist;  and 
the  reason  of  the  rule  ceasing,  the  rule 
itself  does  not  operate."  And  a  similar 
ruling  is  found  in  Chicago,  R.  I.  &  P. 
R.  Co.  V.  Wagner,  25  Land  Dec.  468, 
460,  and  other  cases. 

Giving  effect  to  all  that  bears  on  the 
subject,  we  are  of  opinion  that  after  th^ 
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company  earned  the  right  to  receive 
what  was  intended  by  the  grant,  it  was 
not  admissible  for  the  government  to 
reserve  or  appropriate  to  its  own  uses 
[07]  lands  in  the  indemnity  limits  re- 
quired to  supply  losses  in  the  place  limits. 
Of  eourse,  if  it  could  take  part  of  the 
lands  required  for  that  purpose,  it  could 
take  all,  and  thereby  wholly  defeat  the 
provision  for  indemnity.  But  it  cannot 
do  either.  The  "substantial  right"  con- 
ferred by  that  provision  (Weyerhaeuser 
V.  Hoyt,  supra)  cannot  be  thus  cut  down 
or  extinguished  (Sinking  Fund  Cases, 
supra). 

A  more  difficult  question — to  which 
only  slight  attention  is  given  in  the 
briefs — is  whether  it  sufficiently  ap- 
pears from  this  record  that  the  grant 
was  deficient  at  the  time  of  the  tempo- 
rary withdrawal;  that  is,  that  the  lands 
available  as  indemnity  were  not  then 
sufficient  to  supply  the  losses.  The 
question  is  one  the  determination  of 
which  rests  primarily  with  the  Land 
Department.  The  stipulation  on  which 
the  case  was  heard  does  not  show  that 
the  Department  has  determined  the 
question,  nor  that  it  has  refused  to  do 
so,  but  only  that  the  question  was  not 
considered  when  this  patent  was  issued, 
the  withdrawal  being  then  inadvertent- 
ly overlooked.  In  these  circumstances, 
to  entitle  either  party  to  have  the  ques- 
tion determined  in  this  suit,  the  facts 
shown  should  make  its  right  solution 
quite  plain,  for  the  decision  might  con- 
elude  both  parties  for  all  time, — as  re- 
spects other  lands  as  well  as  those  in 
suit.  Southern  P.  R.  Co.  v.  United 
States,  168  U.  S.  1,  48,  42  L.  ed.  355, 
376,  18  Sup.  Ct.  Rep.  18.  Of  course,  the 
company  is  entitled  to  have  the  question 
considered  and  decided  somewhere,  and, 
if  the  deficiency  be  established,  is  en- 
titled to  have  the  selection  of  these 
lands  sustained.  A  third  of  a  century 
already  has  elapsed  since  the  company 
earned  the  right  to  receive  what  was  in- 
tended by  the  grant. 

Two  matters  stated  in  the  stipulation 
are  relied  upon  as  showing  a  deficiency. 
One  is  that  in  1906  the  Commissioner 
reported  to  the  Secretary  that  the  ad- 
justment of  the  i^rant  had  progressed 
to  a  point  where  it  was  disclosed  [68] 
that  tJ^ere  was  a  net  deficiency  of  4,092,- 
472.09  acres.  By  the  Act  of  March  3, 
1887,  supra,  the  supervision  of  the  ad- 
justment was  specially  devolved  on 
the  Secretary,  and  yet  the  stipulation 
does  not  show  that  he  approved  the 
Commissioner's  report  or  in  any  way 
recognised  it  as  correct.  We  think  the 
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report,  in  the  absence  of  any  confirm- 
atory action  by  the  Secretary,  cannot 
be  taken  as  sufficiently  establishing 
that  a  deficiency  existed.  The  other 
statement  is  that  at  the  time  of  the 
temporary  withdrawal  all  the  lands 
theretofore  received  by  the  company, 
plus  all  that  it  was  possible  for  it  to 
receive  thereafter,  whether  as  place 
lands  or  indemnity  lands,  did  not  equal 
''the  sum  total  of  all  the  odd-numbered 
sections  lying  within  the  primary  or 
place  limits,''  and  that  condition  still 
obtains.  But  the  statement  also  savs 
that  the  government  "does  not  admit 
that  the  correct  measure  of  the  grant  is 
the  aggregate  area  of  all  odd-numbered 
sections  within  the  primary  or  place 
limits."  What  was  meant  by  this  qual- 
ification is  not  otherwise  disclosed;  nor 
is  it  explained  in  the  briefs.  The  ag- 
gregate of  the  odd-numbered  sections 
within  the  place  limits  is  the  correct 
measure  of  the  grant,  unless  (a)  part  of 
the  grant  included  only  a  moiety  of 
those  sections,*  or  (b)  the  route  of  this 
road  and  that  of  another  with  a  prior 
land  grant  were  found  to  be  upon  the 
same  general  line,  in  which  event  a 
stated  deduction  was  to  be  made  from 
the  amount  of  land  granted  to  this  com- 
pany.* There  would  be  no  right  to  in- 
demnity as  respects  the  moiety  not  in- 
cluded, nor  as  [69]  respects  the  lands  re- 
quired to  be  deducted.  Either  of  those 
conditions,  if  existing,  would  affect  the 
measure  of  the  grant,  and  would  have 
to  be  considered  in  determining  wheth- 
er there  was  a  deficiency.  The  stipula- 
tion does  not  show  the  presence  or  the 
absence  of  either  condition,  and  the 
matter  is  not  one  of  which  courts  take 
judicial  notice.  Therefore  the  actual 
situation,  whatever  it  may  have  been, 
should  have  been  shown.  As  this  was 
not  done,  neither  party  is  entitled  to 
have  the  question  whether  there  was  a 

1  Southern  P.  R.  Co.  v.  United  States. 
183  U.  S.  519,  525,  46  L.  ed.  307,  311,  22 
Sup.  Ct.  Rep.  154;  Sioux  Citv  &  St.  P.  R. 
Co.  V.  United  States,  159  U."  S.  349.  364. 
365,  40  L.  ed.  177,  182,  183.  16  Sup.  a. 
Rep.  17.  And  see  Unitwi  States  v.  Xorth- 
ern  P.  R.  Co.  193  U.  S.  1,  48  L.  ed.  593,  24 
Sup.  Ct.  Rep.  330. 

•  Section  3  of  the  granting  act  containi 
the  following:  "Provided,  That  if  said 
route  shall  l^  found  upon  the  line  of  any 
other  railroad  route  to  aid  in  the  conRtnic- 
tion  of  which  lands  have  heen  heretofore 
granted  by  the  United  States,  as  far  aS 
the  routes  are  upon  the  same  general  lint, 
the  amount  of  land  heretofore  granted 
shall  be  deducted  from  the  amount  granted 
by  this  act." 

flSS  v.  ft. 
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deficiency  determined  upon  the  present  Federal  Supreme  Court  —  Jurisdiction 
record.  —  boundary  suit. 

Turning  to  the  published  decisions  of       .  }'  ""l®  ^^f^l^^    Supreme    Court    hat 

^e  Land^epartmV  we  find  that  in  3^^  ^''?^l%Zt:i'ltlt:^^^^^^^ 

Hessey  V.  Northern  P.  B.  Co.  43  Land  of  the  states,  to  determine  the  boundary 

Dec.    302,   the   Secretary   distinctly   de-  between  such  state  and  a  territory  of  the 

elared   that   the  grant  was   so   far   de-  United  States. 

ficient  that  many  losses  within  the  place  f^^^.P*l»«£.<^"8«*'»f«  Supreme  Court  of  th« 

limite    must     remain     unsatisfied,     and       Fool^^  ^'"''•'  ''^'''''  *°  ''**'"'  ^"'*-  ""'' 

therefore  that  compliance  with  a  provi-  Federal  Supreme  Court  —  Jurisdiction 
sion  that  indemnity  selections  be  made       —  parties  —  boundary  suit, 
from  lands  nearest  the  line  of  the  road  2.  That  the  Federal  Supreme  Court  hat 

was  no   longer   required.     But   as   that  jurisdiction    over    the    parties    to    a    suit 

finding   apparently   related   to    the   sit-  ^J®,^«^^^  ^7  ^«  P"^^.  States  against  one 

nation    existing    December    9,    1909     it  ^^^^rs'uTs^at^tr^^^ 

cannot  be  taken  as  showing  that  there  United  States,  is  obvious  where  the  suit 

was  a   deficiency   almost   six   years   be-  was  brought  in  behalf  of  the  United  States, 

fore,    when    the    temporary    withdrawal  in  pursuance  of  an  act  of  Congress,  a  bill 

now   in   question   was   made.      The   sit-  of  complaint  and  an  amended  bill  were  filed, 

nation  may  have  changed  materially  in  to  each  of  which  the  state  demurred  and 

the  meantime,  for  doubtless  large  num-  ^^^o  answered,  the  United  States  filed  a  rep- 

bers  of   homestead  entries   were   being  ^j^^^on,  and  both  pairties  introduced  evi- 

made  within  the  indemnity  limits  every  ?^rr%rheVcY«trJjnj^^^^^^^^  ^Z'^li  the 

year.  United   States,   126-140,  in   Digest  Sup.   Ct. 

We  conclude  that  the  decrees  below       i^os.] 

must  be  reversed  and  the  suit  remanded  Judgment  -  res  Judicata  -  parUes  and 

to  the  District  Court  with  directions  ^"o  a^'«„«„*:«„  «#  #„«*  «,  «#  i.„  ai^ 
/  V  .  J  xt.  i.*  1.1  3.  A  question  of  fact  or  of  law  dis- 
(a)  to  accord  the  parties  a  reasonable  tinctlv  put  in  issue  and  directly  deter- 
opportunity,  on  a  further  hearing,  to  mined  by  a  court  of  competent  jurisdiction 
supplement  and  perfect  the  showing  as  a  ground  of  recovery  or  defense  in  a 
made  in  the  present  record,  if  either  or  suit  or  action  between  parties  sui  juris  is 
both  are  so  disposed;  (b)  if  the  parties  conclusively  settled  by  the  final  judgment 
avail  themselves  of  that  opportunity,  to  o'  decree  therein,  so  that  it  cannot  be  fur- 
proceed  to  an  adjudication  of  the  suit  *^«^  litigated  in  a  subsequent  suit  between 
upon  the  record  as  thus  supplemented;  JJj«  same  parties  or  their  privies,  whether 
^La  f^\  if  ^v>^  ^»«f;^<.  Ar.  «^*  r««:i  4.i.^w.  *be  second  suit  be  for  the  same  or  a  dif- 
and  (c)  if  the  parties  do  not  avail  them-  ^^^.^^1.  ^^^  ^j  action. 

selves  of  that  opportunity,  to  enter  a  (por  other  cases,  see  Judgment,  ill.  k,  1,  In 

decree    canceling    the    patent    without       Digest  Sup.  ct.  iocs.] 

prejudice  to  the  right  of  the  company  Judgment  —  res  Judicata  —  parties  and 

to  have  the  question  of  the  asserted  de-       privies. 

ficiency  t70]  in  the  grant  determined  by  ^-  ^°,.*   Bubsequent   suit  between  the 

the  Land  Department,  and  to  have  the  ^^^  ^f      '  ''''     /*'  privies   but  upon  a 

-i.    -.1^  4.-       -     i.  •     J       J     • jf  11  different    cause    of    action,    the    question 

present  selection  sustained  and  given  full  ^^.^her  the  matter  decided  on  the  former 
effect  ir  the  grant  was  deficient   when  occasion  was  within  the  issues  then  proper 
the   temporary   withdrawal   was   made,  to  be  decided,  or  was  presented  and  actual- 
Decree  reversed.  ly   determined    in    the   course   of   deciding 

those  issues,  is  open  to  inquiry,  and  unless 
it  be  answered  in  the  affirmative,  the  mat- 
ter is  not  res  judicata. 

STATE  OF  OKLAHOMA,  Complainant,  [For  other  cas»!H,  hop  .Tudgment,  III.  k,  1,  to 

y  "^  Digest   Sup.    Ct.    190S.] 

STATE  OF  TEXAS,  Defendant.  Judgment  —  res  Judicata  —  parties  and 

privies. 
UNITED   STATES   OF   AMERICA,    Inter-  5.  What    is    involved    and    determined 

venef,  in  a  former  suit  between  the  same  parties 

or  their  privies,  but  upon  a  different  cause 

(See  S.  C.  Reporter's  ed.  70-93.)  of  action,  is  to  be  tested  by  an  examination 


Kote. — On  conclusiveness  of  judg- 
ments, generally — see  notes  to  Sharon  v. 
Terry,  1  L.R.A.  572;  Bollong  v.  Schuyler 
Nat.  Bank,  3  L.R.A.  142;  Wiese  v.  San 
Francisco  Musical  Fund  Soc.  7  L.R.A. 
577;  Morrill  v.  Morrill,  11  L.R.A.  155; 
Shorai  V.  Hooper,  11  L.R.A.  308;  Bank 


of  United  States  v.  Beverly,  11  L.  ed. 
U.  S.  76;  Johnson  Co.  v.  Wharton,  38 
L.  ed.  U.  S.  429,  and  Southern  P.  R.  Co. 
V.  United  States,  42  L.  ed.  U.  S.  355. 

On  judicial  settlement  of  state  bound- 
aries— see  note  to  Nebraska  v.  Iowa,  30 
L.  ed.  U.  S.  798. 
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of  the  record  and  proceedings  therein,  in- 
cluding the  pleadings,  the  evidence  submit- 
ted, the  respective  contentions  of  the  par- 
ties, and  the  findings  and  opinion  of  the 
court,  there  being  no  suggestion  that  the 
case  is  a  proper  one  for  resorting  to  extrin- 
sic evidence. 

[For  other  cases,  see  Judgment,  III.  k,  1,  in 
Digest  Sop.   Ct   1908.] 

Judgment  —  res  Judicata  —  Issues  — 
boundary  suit. 

6.  Land  south  of  the  middle  of  the 
South  Fork  of  the  Red  river  cannot  be 
deemed  to  have  been  excluded  from  the  is- 
sues involved  in  the  boundary  suit  au- 
thorized by  the  Act  of  May  2,  ^1890,  §  25, 
between  the  United  States  and  Texas,  mere- 
ly because  the  act  authorizes  suit  to  deter- 
mine title  to  the  tract  "lying  between  the 
North  and  South  Forks  of  the  Red  river," 
and  that  phrase  is  repeated  in  the  amended 
bill. 

[For  other  cases,  see  Judgment,  III.  j,  4,  in 
Digest  Sup.  Ct.  1908.] 

Judgment  —  res  judicata  —  parties  and 

privies  ^  state  boundary. 

7.  A  final  decree  of  the  Federal  Su- 
preme Court  in  a  boundary  controversy  be- 
tween the  United  States  and  the  state  of 
Texas,  by  which  it  was  adjudged  that,  by 
the  treaty  with  Spain  of  February  22, 
1819,  art.  3,  the  boundary,  where  it  fol- 
lows the  Red  river  bordering  upon  Greer 
county,  was  fixed  at  the  south  bank  of  said 
river,  rather  than  the  middle  of  the  main 
channel,  is  a  final  and  conclusive  adjudi- 
cation, binding  upon  the  parties  to  a  sub- 
sequent suit  between  the  states  of  Okla- 
homa and  Texas,  that  the  true  boundary 
between  these  states,  where  it  follows  the 
course  of  the  Red  river  from  the  100th  de- 
gree of  west  longitude  to  the  easterly 
boundary  of  Oklahoma,  is  the  south  bank 
of  said  stream. 

[For  other  cases,  see  Judgment,  III.  k,  1,  in 
Digest  Sup.   Ct   1908.] 

[No.  23,  Original.] 

Argued   December   14   and    15,    1920.      De- 
cided April  11,  1921. 

ORIGINAL  SUIT  in  Equity  by  the 
State  of  Oklahoma  against  the 
State  of  Texas  to  establish  the  true 
boundary  line  between  those  states. 
Boundary  adjudged  to  follow  the  south 
bank  of  the  Red  river. 

The  facts  are  stated  in  the  opinion. 

Mr.  8.  P.  Freeling,  Attorney  General 
of  Oklahoma,  argued  the  cause  for  the 
state  of  Oklahoma. 

Mr.  C.  IL  Cnreton,  Attorney  Gen- 
eral of  Texas,  and  Mr.  Thcmae  Watt 
Gregory  argued  the  cause  for  the  state 
of  Texas. 

Assistant  Attorney  General  Gamett 
argued  the  cause  for  the  United  States. 

Messrs.  Joseph  Weldon  Bailey  and  A. 

889 


H.  Carrigan  argued  the  cause  for  the 
landowners. 

Mr.  Justice  Pitney  delivered  the  opin- 
ion of  the  court : 

This  is  a  suit  in  equity  in  our  original 
jurisdiction,    brought    by    the    state    of 
Oklahoma  against  the  state  of  Texas,  to 
establish  the  true  boundary  line  between 
those  states  where  it  follows  the  course 
of  the  Red  river  from  the  100th  degree 
of  west  longitude  to  the  easteriy  bound- 
ary of  Oklahoma.     The  bill  avers  that 
by  the  third  article  of  a  treaty  conclud- 
ed February  22,  1819,  and  ratified  and 
proclaimed  February  19,  1821   (8  Stat, 
at  L.  252);  between  the  United  States  of 
America  and  the  King  of  Spain,   who 
had  sovereignty  over  tiie  territory  now. 
known   as   Texas,    but   then   a  part   of 
Mexico,  the  boundary  line  [82]  between 
the  two  countries,  where  formed  by  the 
Red  river,  was  established  as  following 
the  south  bank  of  that  stream;  that  after 
Mexico  had  become  independent,  and  on 
January  12^  1828,  a  treaty  was  concluded, 
and  on  April  5,  1832,  ratified  and  pro* 
claimed,   between   the  United   States  of 
America  and  the  United  Mexican  States, 
by  which  the  validity  of  the  Treaty  of 
1819  was  confirmed  (8  Stat,  at  L.  372) ; 
that  in  the  year  1837  Texas  was  recog- 
nized   as    an    independent    republic,    no 
longer  under  the  power  and  jurisdiction 
of   Mexico,   and   on   April   25,    1838,  a 
treaty  was  concluded,  and  in  the  same 
year    ratified    and    proclaimed,    between 
the  United  States  and  the  Republic  of 
Texas,  by  which  the  boundary  as  thus 
established  was  accepted  by-  that  JEtepub- 
lie  as  binding  (8  Stat,  at  L.  511);  and 
that,    under    joint    resolutions    of    Con- 
gress "dated   respectively    March    1   and 
December  29,  1845  (5  Stat,  at  L.  797;  9 
Stal.  at  L.  108),  Texas  was  admitted  in- 
to the  Union  as  a  state,  with  "the  terri- 
tory properly  included  within  and  right- 
fully    belonging     to     the     Republic    of 
Texas."     That   by  act  of   Congress  ap- 
proved May  2,  1890,  a  temporary  gov- 
ernment was  provided  for  a  part  of  the 
territory  adjoining  said  boundary  on  the 
north,    now   comprised   in   the  state  of 
Oklahoma,  under  the  name  of  the  terri- 
tory of  Oklahoma  (chap.  182,  26  Stat,  at 
L.  81),  and  that  by  §  29  (p.  93)  the  re- 
maining  part  was  designated  as  the  In- 
dian Territory;  but  that  by  §  25  (p.  92), 
in  view  of  the  existence  of  a  controversy 
between  the  United  States  and  the  state 
of  Texas  as  to  the  ownership  of  what 
was  known   as  Greer  county,  described 
as  "the  tract  of  land  lying  between  the 
North  and  South  Forks  of  the  Red  river 
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where  the  Indian  Territory  and  the  state 
of  Texas  adjoin,  east  of  the  100th  de- 
gree of  longitude/'  it  was  provided  that 
the  act  should  not  apply  to  that  county 
until  the  title  thereto  had  been  ad- 
judicated and  determined  to  be  in  the 
United  States;  and,  in  order  to  provide 
for  a  speedy  and  final  judicial  determi- 
nation of  the  controversy,  the  Attorney 
General  [83]  was  authorized  and  di- 
rected to  commence  in  the  name  and  be- 
half of  the  United  States,  and  prosecute 
to  a  final  determination,  a  suit  in  equity 
in  this  court  against  the  state  of  Texas; 
that  accordingly,  at  the  October  term, 
1895  (1890),  the  Attorney  General  of 
the  United  States  filed  in  this  court  an 
original  bill  against  the  state  of  Texas 
to  determine  whether  the  territory  cm- 
braced  within  the  then  county  of  Greer 
was  in  the  state  of  Texas  or  within  the 
territory  and  exclusive  jurisdiction  of 
the  United  States;  that,  after  a  full 
hearing  of  said  cause,  this  court  found, 
decided,  and  decreed  that  the  territory 
east  of  the  100th  meridian  of  longitude, 
west  and  south  of  the  river  now  known 
as  the  North  Fork  of  Red  river,  and 
north  of  a  line  following  westward,  as 
prescribed  by  the  Treaty  of  1819,  the 
course  and  along  the  south  bank,  both 
of  Red  river  and  of  the  river  now 
known  as  the  Prairie  Dog  Town  Fork, 
or  South  Fork  of  Red  river,  until  such 
line  meets  the  100th  meridian  of  longi- 
tude, constitutes  no  part  of  the  territory 
properly  included  within  or  rightfully 
belonging  to  Texas'  at  the  time  of  the 
admission  of  that  state  into  the  Union, 
and  was  not  within  the  limits  nor  under 
the  jurisdiction  of  that  state,  but  was 
subject  to  the  exclusive  jurisdiction  of 
the  United  States  of  America  (162  U.  S. 
1,  90,  91) ;  and  that  afterwards,  under 
act  (ff  Congress  approved  June  16,  1906 
(chap.  3335,  34  Stat,  at  L.  267),  the  in- 
habitants of  the  area  constituting  the 
territory  of  Oklahoma  (including  said 
Greer  county)  and  the  Indian  Territory 
were  admitted  into  the  Union  as  the 
state  of  Oklahoma. 

The  state  of  Texas  appeared  in  the 
present  suit  and  filed  an  answer  deny- 
ing that  the  Treaty  of  1819  fixed  the 
boundary  at  the  south  bank  of  the  Red 
river;  asserting,  on  the  contrary,  that 
the  treaty,  by  its  legal  meaning  and  ef- 
fect, fixed  it  in  the  middle  of  the  main 
channel  of  that  river;  denying  that  the 
effect  of  the  decree  in  the  case  of  United 
States  V.  Texas  was  to  determine  that 
the  south  [84]  bank  of  Red  river,  or  of 
the  Prarie  Dog  Town  Fork  or  South 
Fork  of  that  river,  constituted  the  bound- 
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ary  between  the  United  States  and  Texas 
at  any  point;  and  setting  up  a  counter- 
claim and  other  matters  not  necessary 
to  be  here  repeated. 

The  United  States,  by  leave  of  the 
court,  intervened,  and  by  its  petition 
of  intervention  set  up  an  interest  as 
trustee  of  Indian  allottees  with  respect 
to  certain  portions  of  the  bed  of  the 
Red  river,  and  as  owner  in  its  own  right 
of  a  large  part  of  the  bed  and  of  numer- 
ous islands  therein;  and  supported  the 
contentions  of  the  state  of  Oklahoma  as 
to  the  location  of  the  boundary  line  by 
the  true  construction  of  the  Treaty  of 
1819,  and  as  to  the  effect  of  the  final  de- 
cree in  United  States  v.  Texas. 

At  the  same  time  it  was  brought  to 
the  attention  of  the  court  that,  l^cause 
of  the  recent  discovery  and  development 
of  oil  and  gas  deposits  in  the  bed  of  the 
river  adjacent  to  Wichita  county,  Tex- 
as, serious  conflicts  had  arisen  between 
parties  claiming  title  from  the  state  of 
Texas  and  others  claiming  title  from 
the  state  of  Oklahoma,  or  under  the 
mineral  laws  of  the  United  States;  and 
that  there  was  danger  of  the  exhaustion 
of  the  deposits  of  oil  and  gas  pending 
the  determination  of  the  qu^ions  at  is- 
sue between  the  parties  to  the  cause, 
and  danger  of  armed  conflict  between 
rival  claimants  under  them;  and*  there- 
upon, on  motion  of  the  United  States, 
concurred  in  by  the  state  of  Oklahoma, 
and  consented  to  by  the  state  of  Texas, 
as  to  lands  claimed  in  its  proprietary 
capacity,  we  appointed  a  receiver  to  take 
possession  of  that  part  of  the  river  bed 
lying  between  mid-channel  and  the  south 
bank,  and  within  the  disputed  oil  field. 

Pending  the  receivership,  by  order  of 
June  7,  1920,  made  pursuant  to  the  sug- 
gestion of  the  parties,  we  set  the  cause 
down  for  hearing  at  the  present  term 
upon  two  questions  of  law,  with  leave  to 
take  testimony  pertinent  to  the  purpose. 
253  U.  S.  471,  64  L.  ed.  1017,  40  Sup.  Ct. 
Rep.  580. 

[85]  The  testimony  was  taken  and  re- 
turned, a  hearing  has  been  had,  and  the 
matter  is  now  to  be  decided. 

The  questions  are  as  follows:  ''(1)  Is 
the  decree  of  this  court  in  United  States 
V.  Texas,  162  U.  S.  1,  40  L.  ed.  867,  16 
Sup.  Ct.  Rep.  725,  final  and  conclusive 
upon  the  parties  to  this  cause  in  so  far 
as  it  declares  that  the  Treaty  of  1819 
between  the  United  States  and  Spain 
fixed  the  boundary  along  the  south  bank 
of  Red  river f  (2)  If  said  decree  is  not 
conclusive,  then  did  the  Treaty  of  1819, 
construed  in  the  light  of  pertinent  pub- 
lic documents  and  acts,  fix  the  boundary 
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along  the  mid-ehannel  of  Red  river,  or 
along  the  south  bank  of  said  river  f 

The  first  is  a  question  of  res  judicata, 
and,  obviously,  if  it  is  answered  in  the 
affirmative,  the  second  becomes  imma- 
terial. 

The  general  principle,  applied  in  nu- 
merous decisions  of  this  court,  and  defi- 
nitely accepted  in  Southern  Pacific  R.  Co. 
V.  United  States,  168  U.  S.  1,  48,  49, 
42  L.  ed.  355,  376,  377,  18  Sup.  Ct. 
Rep.  18,  is,  that  a  question  of  fact  or  of 
law,  distinctly  put  in  issue  and  directly 
determined  by  a  court  of  competent  ju- 
risdiction as  a  gpround  of  recovery  or 
defense  in  a  suit  or  action  between  par- 
ties sui  juris,  is  conclusively  settled  by 
the  final  judgment  or  decree  therein,  so 
that  it  cannot  be  further  litigated  in  a 
subsequent  suit  between  the  same  par- 
ties or  their  privies,  whether  the  second 
suit  be  for  the  same  or  a  different  cause 
of  action.  As  was  declared  by  Mr.  Jus- 
tice Harlan,  speaking  for  the  court  in 
the  case  cited  (p.  49) :  ''This  general 
rule  is  demanded  by  the  very  object  for 
which  civil  courts  have  been  estab- 
lished, which  is  to  secure  the  peace  and 
repose  of  society  by  the  settlement  of 
matters  capable  of  judicial  determina- 
tion. Its  enforcement  is  essential  to  the 
maintenance  of  social  order;  for  the  aid 
of  judicial  tribunals  would  not  be  in- 
voked for  the  vindication  of  rights  of 
person  and  property  if,  as  between  par- 
tics  and  their  privips,  conclusiveness  did 
not  attend  the  judgments  of  such  tri- 
bunals in  respect  of  [86]  all  matters 
properly  put  in  issue  and  actually  deter- 
mined by  them." 

In  order  to  aid  us  in  ascertaining 
whether  the  question  of  boundary  loca- 
tion now  at  issue  was  settled  by  the  de- 
cision and  decree  in  the  Greer  county 
case,  the  parties  have  stipulated  that 
the  entire  record  in  that  case,  includ- 
ing pleadings,  stipulations,  testimony, 
briefs,  and  documents  of  every  charac- 
ter, now  on  file  in  this  court,  and  the 
orders  and  decrees  of  the  court  thereiu, 
are  to  be  considered  in  evidence  for  all 
purposes.  They  have  been  examined 
and  considered  accordingly. 

The  jurisdiction  of  the  court  over  the 
subject-matter  of  that  suit — its  original 
jurisdiction  over  a  suit  in  equity 
brought  by  the  United  States  against 
one  of  the  states  to  determine  the 
boundary  betweoi  such  state  and  a  ter- 
ritory of  the  United  States — was  put  at 
issue  by  a  demurrer  to  the  bill  of  com- 
plaint in  that  ease,  and  decided  in  favor 
of  the  jurisdiction.  United  States  v. 
Texas,  143  U.  B.  821, 641  et  seq.,  36  L.  ed. 
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285,  291,  12  Sup.  Ct.  Rep.  488.  It  was 
set  at  rest  when  followed  by  the  mak- 
ing of  a  final  decree.  Unit^  States  v. 
Texas,  162  U.  S.  1,  90,  91,  40  L.  ed.  867, 
902,  903,  16  Sup.  Ct.  Rep.  725. 

That  the  court  had  jurisdiction  over 
the  parties  is  obvious  from  the  fact  that 
the  suit  was  brought  in  behalf  of  the 
United  States,  pursuant  to  an  act  of 
Congress  (Act  of  May  2,  1890,  chap. 
182,  §  25,  26  Stat,  at  L.  81,  92),  that  a 
bill  of  complaint  and  an  amended  bill 
were  filed,  to  each  of  which  the  state  of 
Texas  demurred,  and  also  answered; 
and  that  the  United  States  filed  a  repli- 
cation (162  U.  S.  21-23),  and  both  par- 
ties introduced  evidence  and  participat- 
ed in  the  hearing. 

There  is  identity  of  parties  between 
the  former  suit  and  the  present  one,  so 
far  as  concerns  the  proprietary  interest 
now  set  up  by  the  United  States.  As  to 
governmental  jurisdiction,  the  state  of 
Oklahoma  has  succeeded  in  part  to  the 
position  formerly  held  by  the  United 
States,  and  therefore  is  in  privity  with 
it. 

[87]  The  former  decision  was  based 
upon  final  hearing,  on  issue  joined  be- 
tween the  parties  and  upon  evidence 
taken  by  both;  and,  as  stated,  it  resulted 
in  a  final  decree  (162  U.  S.  90,  91). 

Therefore  it  remains  only  to  consider 
whether  the  "right,  question,  or  fact" 
now  in  controversy — the  location  of  the 
boundary  line  with  respect  to  the  course 
of  the  Red  river,  and  whether,  by  the 
true  construction  of  the  Treaty  of  1819, 
its  location  is  along  the  south  bank  or  in 
mid-channel — was  put  in  issue  and  di- 
rectly determined  in  the  former  case. 
That  the  final  decree  purports  to  deter- 
mine it  is  obvious  from  a  reading  of  the 
language  employed  (162  U.  S.  90): 
"That  the  territory  east  of  the  100th 
meridian  of  longitude,  west  and  souUi 
of  the  river  now  known  as  the  North 
Fork  of  Red  river,  and  north  of  a  line 
following  westward,  as  prescribed  by  the 
Treaty  of  1819  between  the  United  States 
and  Spain,  the  course  ctnd  along  the  south 
bank,  both  of  Red  river  and  of  the  river 
now  known  as  the  Prarie  Dog  Town 
Fork,  or  South  Fork  of  Red  river,  uniU 
such  line  meets  the  100th  meridian  of 
longitude, — which  territory  is  sometimes 
called  Greer  county, — constitutes  no  part 
of  the  territory  properly  included  with- 
in or  rightfully  belonging  to  Texas  at 
the  time  of  the  admission  of  that  state 
into  the  Union,  and  is  not  within  the 
limits  nor  under  the  jurisdiction  of  that 

state,  but  is  snbjeet  to  the  exeLonTe  ju- 
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risdiciioii  of  the  United  States  of  Amer- 
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loa. 

The  literal  meaning  of  this  is  not  se- 
rioasly  disputed;  but  it  is  insisted  that, 
80  far  as  it  describes  the  boundary  line 
of  the  treaty  as  following  the  south 
bank  of  tiie  river^  it  was  outside  the  is- 
sues litigated^  and  hence  is  not  conclu- 
sive upon  the  parties  to  this  cause, — in 
effeet,  that^  in  construing  the  decree, 
the  words  ''along  the  south  bank"  should 
be  excluded  from  consideration.  Clear- 
ly, the  inclusion  of  those  words  amount- 
ed to  a  decision  that  the  correctness  of 
that  particular  definition  of  the  bound- 
ary [^]  was  within  the  issues  in  the 
cause.  But  we  concede  that,  in  a  subse- 
quent suit  upon  a  different  cause  of  ae- 
tion,  the  question  whether  the  matter  de- 
cided on  the  former  occasion  was  within 
the  issues  then  proper  to  be  decided,  or 
was  presented  and  actually  determined  in 
the  course  of  deciding  those  issues,  is 
open  to  inquiry,  and  that,  unless  it  be 
answered  in  the  affirmative,  the  matter 
is  not  res  judicata. 

What  was  involved  and  determined  in 
the  former  suit  is  to  be  tested  by  an 
examination  of  the  record  and  proceed- 
ings therein,  including  the  pleadings,  the 
evidence  submitted,  the  respective  con- 
tentions of  the  parties,  and  the  findings 
and  opinion  of  ihe  court;  there  being  no 
suggestipn  that  this  is  a  proper  case  for 
resorting  to  extrinsic  evidence.  Russell 
V.  Place,  94  U.  S.  606,  608,  24  L.  ed.  214, 
216;  Last  Chance  Min.  Co.  v.  Tyler  Min. 
Co.  167  U.  S.  683,  688,  et  seq.,  39  L.  ed. 
859,  862,  15  Sup.  Ct.  Rep.  733,  18  Mor. 
Min.  Rep.  205;  Baker  v.  Cummings,  181 
U.  S.  117,  124r-130,  45  L.  ed.  776,  779- 
782,  21  Sup.  Ct.  Rep.  578;  National 
Foundry  &  Pipe  Works  v.  Oconto  Wa- 
ter Supply  Co.  183  U.  S.  216,  234,  46 
L.  ed.  157,  169,  22  Sup.  Ct.  Rep.  111. 

The  Act  of  May  2,  1890  (26  Stat,  at 
L.  81,  92,  chap.  182),  briefly  recited  the 
existence  of  a  controversy  between  the 
United  States  and  the  state  of  Texas  as 
to  the  ownership  of  the  land  known  as 
Greer  county,  and  directed  the  Attorney 
General  to  bring  suit  in  this  court  in 
order  that  the  rightful  title  to  that  land 
might  be  finally  determined.  Referring 
to  this,  and  to  the  history  and  nature  of 
the  controversy,  it  is  contended  that  the 
pleadings  should  be  so  construed  as  to 
confine  the  issue  to  the  .^oitification  of 
one  of  the  forks  of  thaJKd  river  with 
the  Red  river  of  the  treaty.  It  is  true 
that  the  principal  matter  in  dispute  was 
the  claim  of  the  United  States  to  own- 
ership of  the  tract  of  land  lying  between 
the  fork&  and  bounded  on  the  west  by  the 

65  !<•  «d. 


100th  meridian.  But  the  bill  and  the 
amended  bill,  after  reciting  article  3  of 
the  treaty,  defining  the  boundary  line 
between  the  United  States  and  Spain, 
by  which  both  parties  to  the  cause  were 
bound,  and  recounting  [89]  the  history 
of  the  controversy,  concluded  with  a 
prayer  that  the  bOl  might  he  filed  and 
Texas  made  a  defendant  thereto,  ^'to  the 
end  and  for  the  purpose  of  determining 
and  settling  the  true  boundary  line  b^ 
tween  the  United  States  and  the  state  of 
Texas,  and  to  determine  and  put  at  rest 
questions  which  now  exist  as  to  whether 
the  Prairie  Dog  Town  Fork  or  the 
North  Fork  of  Red  river,  as  aforesaid, 
constitutes  the  true  boundary  line  of  the 
Treaty  of  1819;"  and  that,  upon  final 
hearing,  a  decree  might  be  entered  es- 
tablishing complainant's  rights  as  set  up 
in  the  bill;  and  there  was  a  prayer  for 
general  relief.-  The  contention  now 
made  is  based  upon  an  unduly  narrow 
interpretation  of  the  act  and  of  the 
pleading.  Granting  that  the  substantial 
controversy  related  to  the  ownership  of 
and  jurisdiction  over  the  tract  lying  be- 
tween the  forks,  it  was  essential  to  a 
complete  and  precise  disposition  of  that 
controversy  that  the  court  should  define 
with  certainty  the  bounds  of  the  tract. 
If  it  were  to  be  awarded  to  the  state 
of  Texas,  an  accurate  definition  of  its 
northerly  boundary  was  essential;  if  to 
the  United  States,  like  accuracy  in  de- 
fining its  southerly  boundary  was  called 
for;  in  either  case,  the  line  to  be  defined 
was  ^'the  true  boundary  line  between 
the  United  States  and  the  state  of 
Texas."  And  if,  as  suggested,  the  river 
is  to  be  regarded  as  navigable  (upon 
which  we  express  no  opinion),  so  that 
a  boundary  line  separating  national  ter- 
ritory from  that  of  the  state,  if  described 
as  following  the  river,  without  more, 
would,  by  implication,  follow  the  middle 
of  the  main  navigable  channel,  as  in  a 
case  between  adjoining  states  (Iowa  v. 
Illinois,  147  U.  S.  1,  13,  37  L.  ed.  55, 
59,  13  Sup.  Ct.  Rep.  239;  Arkansas  v. 
Tennessee,  246  U.  S.  158,  171,  62  L.  ed. 
638,  646,  L.R.A.1918D,  258,  38  Sup.  Ct. 
Rep.  301),  so  much  the  more  was  specific 
mention  of  the  bank  essential  to  an  ac- 
curate description  of  the  tract  in  issue, 
if  the  bank  was  the  true  line,  instead  of 
mid-channel.  And  if,  at  tlie  termination 
of  the  suit,  the  line  were  left  undefined, 
a  ground  of  further  eontroversy  would 
remain;  and  it  is  as  foreign  to  correct 
[90]  practice  as  to  the  principles  of 
equity  that  a  final  decree  should  be  preg- 
nant with  further  litigation. 
Even  less  substantial  is  tiie  suggestion 
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that  the  language  of  §  25  of  the  Act  of 
1890  (26  Stat,  at  L.  92,  chap.  182),  au- 
thorizing suit  to  determine  the  title  to 
the  tract  'Hying  between  the  North  and 
South  Forks  of  the  Red  river,"  etc.,  and 
the  use  of  that  phrase  in  the  amended 
bill,  had  the  effect  of  excluding  from  the 
issue  land  south  of  the  middle  of  the 
south  fork.  Upon  so  narrow  an  inter- 
pretation, the  controversy  might  as  well 
be  confined  to  the  upland  between  the 
forks,  leaving  the  United  States  without 
claim  to  any  part  of  the  bed  of  the 
stream,  if  the  south  fork  proved  to  be 
the  river  of  the  treaty.  Of  course,  the 
phrase  merely  pointed  out  the  tract  in 
dispute,  without  attempting  to  delimit 
it. 

The  contention  that  the  evidence  and 
the  arguments  in  the  Greer  county  case 
raised  no  controversy  as  to  whether  the 
boundary  followed  the  mid-channel  or 
the  south  bank  of  the  river  is  not  well 
founded.  The  Treaty  of  1819,  and  a 
mass  of  historical  and  other  data  bear- 
ing upon  its  proper  interpretation,  were 
before  the  court.  It  appeared  that  the 
treaty  was  negotiated  at  Washington 
between  the  Spanish  Minister,  Don  Luis 
de  Onis,  and  the  United  States  Secre- 
tary of  State,  John  Quincy  Adams;  M. 
de  Neuville,  the  French  Minister,  acting 
at  times  as  an  intermediary.  The  state 
of  Texas  itself  introduced  authenticated 
extracts  from  the  instructions  of  the 
Spanish  Minister,  and  excerpts  from 
correspondence  between  him  and  Mr. 
Adams,  from  which  latter  it  appeared 
that  the  question  whether  the  boundary 
should  follow  the  middle  of  the  Sabine 
and  Red  rivers,  or  the  westerly  bank  of 
the  former  and  the  southerly  bank  of 
the  latter,  was  one  of  the  points  under 
discussion;    the    Spanish    Minister    pro- 

gosing  the  middle  lines,  Mr.  Adams  the 
anks. 

Furthermore,  in  the  principal  brief 
for  the  state  of  Texas,  reference  was 
made  to  entries  in  Mr.  Adams's  diary, 
found  in  his  Memoirs,  vol.  4,  pp.  233U 
280,  in  connection  [91]  with  which  the 
brief  declared:  "An  objection  was  long 
persisted  in  by  Spain  that  instead  of  the 
banks  of  the  rivers  named  being  bound- 
aries the  middle  of  the  river  should  be 
the  dividing  line  (Adams,  supra).  This 
objection  was  at  last  abandoned,"  etc. 
The  diary  itself,  in  the  pages  thus  re- 
ferred to,  abounds  in  statements  to  the 
effect  that  the  representative  of  Spain, 
during  the  course  of  the  negotiation,  in- 
sisted that  the  middle  of  the  rivers 
should  be  taken  for  the  boundary,  Mr. 
Adams  firmly  insisting  upon  ''the  west- 1 


em  and  southern  banks,**  and  at  last 
prevailing.  J.  Q.  Adams's  Memoirs^  vol. 
4,  pp.  255,  256,  261,  264,  266,  267,  270. 
It  is  true  these  references  were  made  by 
counsel  for  Texas  principally  with  the 
object  of  showing  the  important  part 
that  the  Melish  map  (mentioned  in  the 
treaty)  played  in  the  negotiations;  bat 
it  is  impossible  to  escape  the  conclusion 
that  both  counsel  and  the  court  under- 
stood that  the  question  whether  the 
boundary  line,  where  it  followed  the 
Sabine  and  Red  rivers,  should  be  so  lo- 
cated as  to  establish  the  United  States 
as  owner  of  the  rivers,  or  so  as  to  di- 
vide the  ownership  between  the  United 
States  and  Spain,  figured  to  an  impor- 
tant extent  in  the  negotiations,  was  dis- 
posed of  by  the  treaty,  and  hence  was 
vital  to  the  correct  location  of  the 
boundary  line  as  between  the  litigants. 
If  the  point  was  not  controverted,  it 
was  only  because  counsel  for  Texas  in 
effect  conceded  that  the  treaty  line  ran 
along  the  south  bank  of  the  Red  river. 
It  may  have  seemed,  at  that  time,  a 
matter  of  no  great  moment. 

Finally,  the  precise  matter  was  dis- 
cussed in  the  opinion  of  the  court,  and 
was  made  the  subject  of  a  finding  which 
was  carried  into  the  final  decree.  In 
the  course  of  an  outline  of  the  diplo- 
matic correspondence  and  negotiations 
that  preceded  the  making  of  the  treaty, 
the  court  said  (162  U.  S.  p.  27)":  "The 
Spanish  Minister  required  that  Hhe 
boundary  between  the  two  countries 
shall  be  the  middle  of  the  rivers,  and 
that  the  navigation  of  the  said  rivers 
[92]  shall  be  common  to  both  countries.' 
Mr.  Adams  replied  that  the  United 
States  had  always  intended  that  'the 
property  of  the  river  should  belong  to 
them,'  and  he  insisted  on  that  point  'as 
an  essential  condition,  as  the  means  of 
avoiding  all  collision,  and  as  a  principle 
adopted  henceforth  by  the  United  States 
in  its  treaties  with  its  neighbors.*  He 
agreed,  however,  'that  the  navigation 
of  the  said  rivers  to  the  sea  shall  be 
common  to  both  people.'"  Citing  An- 
nals of  Congress,  Appendix,  15th  Cong., 
2d  Sess.,  2120,  2121,  2123.  The  opinion 
then  proceeded  to  set  forth  (pp.  2^-29) 
the  third  and  fourth  articles  of  the  treaty, 
in  the  former  of  which  occurs  the  lan- 
guage that  Mr.  Adams  had  insisted 
upon  as  oanning  out  the  purposes  of 
the  United  4|||es,  that  "the  property 
of  the  river  should  belong  to  them;" 
and  at  a  later  point  the  opinion  declared 
(p.  37) :  "The  two  governments  eertain- 
Iv  intended  that  the  line  should  be  nm 
DTom  the  Onlf  along  the  westem  bank  of 
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the  Sabine  riTW,  and   after  it  reached  [ft4]  JAMB8  A.  OWNBBY,  PUT.  tn  Bit., 

Red    river,   that    it   should    follow    the  '■ 

couree  of  that  river,  leaving  both  rivers  JOHN  PIBRPONT  MORGAN,  Willian.  P. 

within  the  United  States."  ?T"^'  ^^^'^J-  ^!***"7Vu'"i^7' 

And   having  decided  tLe  «Be  in  favor  "(^iif  |^?-„rt^MTr^T^*eSL^'*"* 

of  the  United  States,  th«  court  embodied  '^              '     ' 

in  the  final  decree  a  description  of  the  (8««  g.  c.  Reporter's  *d.  94-113.) 
boandar;  line,  in  terms  qnoted  above. 

To  sum  it  np,  we  find  that  the  qnes-  Conatltntlonal   law   —   dne  praoess  ol 

tion  of  the  tme  location  of  the  bound-  iaw  —  foMlgu  attachment  —  8[i«cl*l 

ary  between  the  territory  of  the  United  •*^!lj'"  „  ,              ,  ,  ,        .  .  .      -    , 

States  and  Teias,  where  it  followed  the  ^-  ^'  Delaware  statutes  which  afford 

"   J     .         .       ,  ™                   ri_               *-  a    nonrcBident    individual    defendant    in    a 

Red  river  bordenng  upon  Greer  eounty,  ,^^  ^        ^    ,^„i      attad.ment  an  oppor- 

nnd  the  question  whether  the  boundary  tunity  to  appear  and  defend  only  in  ease 

followed   the   middle   or   the   Bouth   hank  bs  givea  bail  or  security  lor  the  discharge 

of    the    river,    were    within    the    issuea  of  tne  property  seized  to  the  value  of  such 

made    by    the   pleadings,    and  so   iwog-  property  and  coats  do  not  deny  due  process 

niwd  by  both  partiM,  as  well  as  by  the  *>t  i*".  e'en  though  defendant  may  have 

court;  that,  by  the  concession  of  both,  ''\'^^^^*/'  ""■"'  "'*'*  ""'"  ""  P"*P" 

the  location  was  to  be  determined  accord-  ^^J^  %,^„    ,;^     ^    Con.timtionii    Uw, 

ing  to  the  true  effect  and  meaning  of  the  IV.  b.  8,  b,  in  Dlseit  Bup.  Ct.  1008.] 

Treaty  of  1819;  that,  in  elucidation  of  Conatltntlonal  law  —  equal  protection 

the  matter,  the  treaty,  and  much  histori-  of  the  laws  —  d leer inil nation  between 

cal  evidence  of  the  negotiations  that  led  Individuals  and  corporaUon  —  torelga 

up  to  it,  were  introduced,  discussed  by  atwchment. 

=L,..i  i.  .^„»,  ..a  w™a  to  ij .,.  L?°„SL",;!„!'.r";,Esr..i 

the  opinion  of  the  court;   [93]  and  that  Delaware   foreign    attachment    laws,    undu' 

the  point  was  directly  determined  by  the  which  a  nonresident  individual  defendant  is 

court  and  the  determination  made  a  part  debarred    from    appearing    and    defeudiog 

of  its  final  decree.     By  every  test  that  without  Brst  giving  special  security,  while 

properly   can   be   applied,   the  matter   is  *■  foreign  corporate  defendant  may  appear 

res  judicata.  •"•1  answer  without  giving  any  security  ex- 

A.d    of  =o™,  it  .0.  0.1,  CO..W-  XX  XhS."'  "■•  '"""  "'""  "" 

the  parties  with    respect   to   that  part   of  fpar     other     cbki,     lee     Conatltntlonal     Law. 

the  boundary  which  borders  upon  what  'V-  »■  '•■  '"  Diee«t  Bap.  ct.  i90S.i 

was  oalled  Greer  county,  hat  settles  the  Constitutional    Uw    -    privileges    and 

construction  of  article  3  of  the  Treaty  '"TH-'^f  ~  '"J*^-*^  attncl.meiit. 

of  1819  as  to  the  entii^  course  of  the  Uens^fVh^'XiteVsurr 'not  unci 

Ked  nver  where  it  marks   the  boundary  stitutionally  impaired  by  the  Delaware  for- 

between  the  territory  then  owned  by  the  eign    attachment   statutes   which   debar    a 

United  States  and  that  of  the  state  of  nonresident  individual  defendant  from  ap- 

Tezas  peering  and  defending  unless  he  first  gives 

Having  reached  this  conclusion   upon  tf^r"l,tleV"'i!?'.is 

the  first  of  the  two  questions  proposed  iv.  a.  7,  m  nig 

for  decision,   it   is   unnecessary    to   eon-  Conetltutional    Law  ^  prlvllegea    and 
aider  the  second,  which   is  whether  the 
treaty,  by  proper  construction,  flies  the 

bonndaiy  along  the  mid-channel  or  the    ' 

wroth    bank.      The    matter    being    res  Hote.-As    to    what    constitutes   due 

judicata,  as  the  result  of  the  decree  m  ^^^^^  ^f  la^^  generally— see  notes  to 

the  former  suit,  it  is  of  no  consequenoe  pg^ple  v.  O'Brien,  2  L.R.A.  255;  Hunts 

whether  it  was  correctly  decided  or  not.  t.  Sumption,  2  L.R.A.  655;  Re  Gannon, 

We  say  this  without  intending  to  inti-  5  l.r.a.  359;   Ulman  v.   Baltimore,  11 

mate  the  least  doubt  about  the  propriety  l.r.a.  224;  Oilman  v.  Tucker,  13  L.R.A. 

of  that  decision.  304;  Pearson  v.  Yewdall,  24  L.  ed.  U.  8. 

The  parties  may  snbmit  within  thirty  436,  and  Wilson  v.  North  Carolina,  42  I^ 

days  a  proper  form  of  decree  for  earry-  ed.  U.  S.  865. 

ing  this  decision  into  effect.  As  to  constitutional  e^^nality  of  privi- 

It  is  so  ordered.  leges,  immunities,  and  protection,  genei^ 
ally — see  note  to  Louisville  Safety  Vault 

Ur.  Justice  Otarke  took  no  part  in  the  &  T.  Co.  v.  Louisville  ft  N.  R.  Co.  14 

consideration  or  decision  of  tUs  ease.  Ij.R.A.  679. 
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such  as  owe  their  existence  to  the  Federal  stituted  the  essential  features  of  the  cii»- 

government,  its  national  character,  its  Con-  ^om  of  London. 

stitution,  or  ite  laws.  Lo^ke,  Foreign  Attachm.  3;  Reybold  v. 

(For  other  cases,  see  Constitutional  Law,  IV.  r>     i         '/»  tr       i.     /t\  i  \    k^aa     c-o     tx  t_ 

a,  1,  in  Dijfost  Sup.  ct.  1008.]  Parker,  6  Iloust.  (Del.)  544,  5o3;  Duke 

of  York's  Laws^  p.  10 ;  Sergeant^  Foreign 

[No.  90.]  Attachm.  pp.  24,  25;  Martin  v.  Drydon, 

1  111.  211;  Wateon  v.  Noblett,  65  N.  J. 

Argued  November  18,  1920.    Decided  April  L.  506,  47  Atl.  43S;  Goldmark  v.  Mag- 

11.  1921.  nolia  Metal  Co.  65  N.  J.  L.  341,  47  Atl. 

720;  Cord  v.  Newlin,  71  N.  J.  L.  428,  59 

IN  ERROR  to  the  Supreme  Court  of  Atl.  22;  1  Shinn,  Attachm.  &  Oamisb- 

the   State  of  Delaware  to  review   a  ment,  §§  95,  191,  221,  442,  449 ;  20  Laws 

judgment  which  affirmed  a  judgment  of  of  England  (Halsbury)  p.  286;  London 

the  Superior  Court  for  Newcastle  Coun-  Corp.  v.  London  Joint  Stock  Bank,  L. 

ty,  in  that  state,  in  favor  of  plaintiffs  R.  5  C.  P.  Div.  505,  L  R.  6  App.  Gas. 

in    an    action    of    foreign    attachment.  393,  15  L.  J.  Q.  B.  N.  S.  594,  45  L.  T. 

Affirmed.  N.  S.  81,  29  Week.  Rep.  870;  Pennsyl- 

See  same  case  below,  7  Boyce  (Del.)  vania  Steel  Co.  v.  New  Jersey  Southern 

297,  105  Atl.  838,  849.  R.  Co.  4  Houst.  (Del.)  578. 

The  facts  are  stated  in  the  opinion.  If  the  general  course  of  legislation  on 

Mr.  Lonis  MarshaU  argued  the  cause  *  Particular  subject  may  of  itself  be  re- 

and  filed  a  brief  for  plaintiff  in  error:  garded  m  justifying  an  argument  ms 

The  essential  elements  of  due  process,  P«T^  ^^,^^«  constitutionality  of  such  legw- 

namely,  the  right  to  appear  and  to  be  ^'^^°  j.^^.^^^  lrta^\2%  ^'  ^?V^* 

heard  in  defenie  of  the  Votion  in  which  ^'^^^^  9  ^  ^v®^^,  19  Sup   Ct.  Rep. 

Ownbey's    property    was    attached,    are  ^f ;  Lemieux  v.  Yomig,  211  U.  S.  493 

lacking  here  53  L.  ed.  299,  29  Sup.  Ct.  Rep.  174;  Rast 

PeoDle  ex  rel   Eckerson  v  Haveratraw  ^-  ^*^  Deman  &  L.  Co.  240  U.  S.  363, 

ll'TY^lti^^^^  364,   60  L.  ed.   689    690    L.R  A.1917A, 

V.  Holden,  224  N.  Y.  396,  121  N.  E.  102;  f ^l,  36   Sup.   Ct.  Rep.  370,  Ann.   Cas. 

Hovey  v.  EUiott,  167  U.  S.  409,  42  L.  ^^^^B,    45o),    then    an    equally    potent 

ed.  215,  17  Sup.  Ct.  Rep.  841;  McVeigh  ajlf^^ent  m  favor  of  the  unconstitution- 

V.  United  Stat^  11  Wall.  259   20  L.  ed.  'i}'%  ^{  f^  ^^».^"^«  "^^^  ^^  deduced  from 

80;  Windsor  v.  McVeigh,  93  U.  S.  274,  1^^  lact  that  it  is  opposed  to  the  general 

23  L.  ed.  914;  Scott  v.  McNeal,  154  U.  S.  ^J'''^\?i  l^slation  on  the  subject-matter 

34,  38  L.  ed.  896,  14  Sup.  Ct.  Rep.  1108;  to  which  it  relates 

Roller  V.  Holly,  176  U.  S.  398,  44  L.  ed.  ^^  ^ny  event,  there  is  such  a  repug- 
520,  20  Sup.  Ct.  Rep.  410;  Central  of  «a°cy  between  the  Delaware  statute,  as 
Georgia  R.  Co.  v.  Wright,  207  U.  S.  127,  interpreted,  and  the  14th  Amendment, 
52  L.  ed.  134,  28  Sud.  Ct.  Rep.  47,  12  that  the  latter  must  be  regarded  as  hav- 
Ann.  Cas.  463;  Londoner  v.  Denver,  210  ing  modified  the  statute  so  as  to  eliminate 
U.  S.  385,  52  L.  ed.  1112,  28  Sup.  Ct.  the  unconstitutional  features  of  the  law. 
Rep.  708;  Denver  v.  State  Invest.  Co.  49  Neal  v.  Delaware,  103  U.  S.  370,  26  L 
Colo.  244,  33  L.R.A.(N.S.)  395,  112  Pac.  ed.  567;  Ex  parte  Yarbrough,  110  U.  S. 
789;  Wetmore  v.  Karrick,  205  U.  S.  141,  665,  28  L.  ed.  278,  4  Sup.  Ct.  Rep.  152; 
51  L.  ed.  745,  27  Sup.  Ct.  Rep.  434;  Guinn  v.  United  States,  238  U.  S.  363, 
Ochoa  V.  Hernandez  y  Morales,  230  U.  59  L.  ed.  1348,  L.R.A.1916A,  1124,  35 
S.  161,  57  L.  ed.  1437,  33  Sup.  Ct.  Rep.  Sup.  Ct.  Rep.  926;  Kentucky  R.  Tax 
1033;  Riverside  &  D.  River  Cotton  Mills  Cases,  115  U.  S.  321-334,  29  L.  ed.  403- 
V.  Menefee,  237  U.  S.  189,  59  L.  ed.  910,  417,  6  Sup.  Ct.  Rep.  57;  East  St.  Louis 
35  Sup.  Ct.  Rep.  579;  Pennington  v.  v.  Amy,  120  U.  S.  600,  30  L.  ed.  798,  7 
Fourth  Nat.  Bank,  243  U.  S.  270,  272,  Sup.  Ct.  Rep.  739;  Kaukauna  Water 
61  L.  ed.  714,  715,  L.R.A.1917F,  1159,  Power  Co.  v.  Green  Bay  &  M.  Canal  Co. 
37  Sup.  Ct.  Rep.  282 ;  Saunders  v.  Shaw,  142  U.  S.  254,  35  L.  ed.  1004,  12  Sup. 
244  U.  S.  317,  61  L  ed.  1163,  37  Sup.  Ct.  Rep.  173;  Wilkins  v.  Jewett,  139 
Ct.  Rep.  638;  Coe  v.  Armour  Fertilizer  Mass.  29,  29  N.  E.  214;  Hamilton  v.  Ken- 
Works,  237  U.  S.  413,  59  L  ed.  1027,  35  tucky  DistUleries  &  Warehouse  Co.  251 
Sup.  a.  Rep.  625;  Greig  v.  Ware,  25  U.  S.  162,  64  L.  ed.  202,  40  Sup,  Ct. 
Colo.  184,  55  Pac.  163;  Riglander  v.  Rep.  106;  Municipal  Gas  Co.  v.  Public 
Star  Co.  98  App.  Div.  101,  90  N.  Y.  Service  Commission,  225  N.  Y.  97,  P.U.R. 
Supp.  772.  1919C,  364,  121  N.  E.  772. 

The  Delaware  statute,  as  interpreted.  The    Delaware    statute    deprived    the 

does  not  provide  the  safeguards  that  eon-  plaintiff  in  error  of  the  equal  protection 
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of  the  I&W9,  since,  under  the  inlerpreta'  oeedinga    b^nn    bj   fore^    attachmrait, 

tion  given  to  it,  he  was  debarred  frott  only  by  putting  in  special  bail, 
appearing   and    defending   without   firai        Cunningham's     Diet.     London,     1771; 

giving  special  bail,  whilst,  under  the  e%-  Tidd,  Pr.  Sth  ed.  pp.  100,  105-107,  109, 

press  terms  of  the  statute,  a  foreign  cor  112,  124,  240 ;  Bohun,  Institutio  Legalis, 

poration  may  appenr  and  answer  withoul  19,  24,  25;  Anonymous,  1  Salk.  100,  91 

the  necessity  of  giving  bail.  Eng.  Reprint,  92;    Collier  t.   Hague,   2 

Cutting  V.   Kansas   City  Stock  Tardf  Strange,   1270,  93  Eng.   Reprint,  1174; 

Co.    (Cotting  V.  Godard)    183  U.  S.  79  Anonymous,  4  Hair.  &  McH.  159;  Hart- 

40  L.  ed.  92,  22  Sup.  Ct,  Rep.  30;  Con-  mann  v.  Purcell,  1  Wend.  303;  Bradley 

nolly  V.  Union  Sewer  Pipe  Co.  184  U.  8  v.  Welch,  1  Mnnf.  284;  3  Bl.  Com.  290, 

■'>40,  oOO,  Hi  h.  ed.  679,  090,  22  Sup.  Ct  291;    Highmore    Ball,    Published    about 

Uep.  431;   Gulf,  C.  &  S.   F.   R.   Co.  v  1783,   p.   37;    1    Sellon,    Pr.    p.   137;    1 

KIlis,  165  V.  S.  150,  41   L.  ed.  666,  17  Bacon  Abr.  p.  538;  Dashwood  v.  Folka, 

Sup.  Ct.  Rep.  25.') ;  People  ex  rel.  Far-  3  Lev.  343,  83  Eng.  Reprint,  721 ;  Mayor 

rinslon  v.    Mensehing,  187  N.  Y.  8,  10  &  Commonalty  v.  Cooke,  1  Cranefa,  C.  C. 

L.R.A.(N.S.)  625,  70  N.  E.  884,  10  Ann,  160,  Fed.  Cas.  No.  9,358;  Vosa  v.  Tud, 

Gas.   101;    F.  S.   Royster  Ouano  Co.  y  1  Craneb,  C.  C.  72,  Fed.  Caa.  No.  17,015; 

%'irginia,  253  U.  S.  412,  64  L.  ed.  989,  40  Wager  v.  Lear,  2  Cranoh,  C.  C.  92,  Fed. 

Sup.  Ct.  Rep.  560;  BoRni  v.  Perotti,  224  Caa.  No.  17,034;  Manro  v,  Almeida,  10 

Rfasa.  152,  L.R.A.191CF,  831,  112  N.  E.  Wheat  473,  490,  6  L.  ed.  369,  373;  Gard- 

853;  Re  Flukes,  157  Mo.  125,  51  L.R.A.  ner  v.  Issacson,  1  Abb.  Adm.  141,  Fed. 

176,  80  Am.  St.  Rep.  619,  57  S.  W.  545;  Cas.    No.    5,230;    Bohnn,    Privilege    of 

Opinion  of  .Justices,  211  Mass.  618,  98  N.  London,  3d  ed.  pp.  3,  253,  257,  260,  261; 

E.  337;  Johnson  y.  Goodyear  Min.  Co.  Lock-  Attaohm.  pp.  2,  27;  Pulling,  Laws 

127  Cal.  4,  47  L.R.A.  338,  78  Am.  St.  of  London,  2d  ed.  pp.  189,  191;  Andrews 

Rep.    17.    59    Pao.    304;    American    De  v.  Gierke,   Garth.  26,  90  Eng,   Reprint, 

Forest  Wireless  Teleg.  Co.  v.  Superior  SlSi  Day  v.  Panpier,  13  Q.  B.  802,  116 

Ct.  153  Cal.  533,  17  L.R.A.(N.S.)  1117,  Eng.  Reprint,  1470;  Fowier  v.  Dickson, 

126  Am.  St.  Rep.  125,  96  Pac.  15;  Peo-  1  Boyee,  119,  74   Atl.   601;   Reybold  t. 

pie  V.  Sholem,  238  111.  203,  87  N.  E.  390;  Parker,  6  Houst.  553;  Woolley,  Delaware 

Phipps  y.  Wisconsin  C.  R.  Co.  133  Wis.  Pr-  §S  1258,  1291,  1292;  Wells  v.  Jones, 

153,  113  N.  W.  456;  Pennoyer  v.  Neff,  2  Houst.  329;  Prankel  v.   Satterfield,  9 

95  U.  S.  714,  727,  24  L.  ed.  565,  570;  Houst.  209,  19  Atl.  898;  National  Bank 

Maxwell  y.  Bugbee,  250  U.  S.  525,  63  L.  v-  Furtick,  2  Mary.  51,  44  L.R.A.  115, 

ed.  1124,  40  Sup.  Gt.  Rep.  2;  Steed  y.  69  Am.  St.  Rep.  99,  42  Atl.  479;  Ser^ 

Hurley,  18  Utah,  367,  72  Am.  St.  Rep.  Kea°t>  Foreign  Attaohm.  pp.  5,  20,  134, 

789,  54  Pae.  1011.  I'*"!    *    Cyc.    818;    Drake,    Attachm.    { 
4312;  Callender  v.  Duncan,  18  S.  C.  L. 

Messrs.  WOlard  SanlsbTiry  and  Har-  (2  Bail.)  454;  Vann  v.  Frederick,  18  S. 

Isn  F.  Ston«  argued  the  cause  and  filed  G.    (2  Bail.)    303;  Wigfall  y.  Byne,  29 

a  brief  for  defendants  in  error r  S.    C.    L.    {1   Rich.)    412;    Williams    v. 

If  the  bail  demanded  by  the  plaintiffs  Haselden,  44   S.    C.  L.    (10  Rich.)    55; 

in  the  attachment  below  had  bpcn  esees-  Watson  y.  Noblett,  65  N.  J.  L.  506,  47 

sive,    it    would    have   been    reduced   and  Atl.  438;  Alexander  v.  Taylor,  62  N.  C. 

fixed  at  the  proper  amount,  by  the  court,  (Phill.   Eq.)    36;    Garrett   v.    Tinnen,    7 

10  its  satisfaction,  on  the  application  of  How.  (Miss.)  465;  Rowley  y.  Cummings, 

the  defendant.  9  Miss.  340 ;  Campbell  t.  Morris,  3  Han 

Vienne  v.  M'Carty,  1  Dall.  154,  1  L.  &    Mcll.    535;    Abbott    v.    Warriner,    7 

ed.  79;  Campbell  y.  Morris,  3  Harr.  &  Blackf.  573;  Boyd  y.  Buckingham  &  Co. 

McH.  552;   WatU  v.  Taylor,  13  Johns.  10  Humph.  437;  Voorhees  v.  Jackson,  10 

305;  Bunting  y.  Brown,  13  Johns.  425.  Pet.  449,  9  L.  ed.  490;  1  Chase's  Stat.  p. 

By  settled   procedure  of  the  common  462;    Tiernana    v.    Schley,   2   Leigh,   28, 

law,  a  defendant  cannot  plead  in  bculable  M'CIenaohan  y.  M'Carty,  1  Dnil.  375,  1 

actions  until  he  has  appeared  by  giving  L.  ed.  183;  Reynolds  v.  Howell,  1  Marv. 

bail.  52,  31  Atl.  875;  Pennsylvania  Steel  Co. 

1  Sellon,  Pr.  p.  91;  1  Tidd,  Pr.  p.  465;  y.  New  Jersey  Southern  R.  Co.  4  Houst. 

Venn  v.  Calvert,  4  T.  R.  578,  100  Eng.  578;  St.  Mary's  Franco- American  Petro- 

Reprint,    1186;    Saunders    v.    Owen,    2  leum  Co.  v.  West  Virginia,  203  U.  S.  183, 

Dowl.  &  R.  252;  Bergkofpeki  v.  Ruzof-  192,  51  L.  ed.  144,  147,  27  Sup.  Ct.  Rep. 

ski,  74  Gonn.  204,  50  Atl.  565.  132;  Carpentier  y.  Delaware  Ina.  Co.  2 

Appearance  con  be  effected  at  conunon  Binn.  266;  Bushel  y.  Gommonwealtfa  Ins. 

law,  both  in  actions  of  debt  and  in  pro-  Co.  16  Scrg.  ft  R.  182;  86  Cyc.  1103;  St. 
fiK  L.  e4.  as« 
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Louis  A  S.  F.  B.  Co.  v.  Delk,  86  C.  C.  oonvenient  for  the  defendant  by  a  differ- 

A.  95,  158  Fed.  034,  14  Ann.  Cas.  233;  ent  procedure. 

Ladew  v.  Tennessee  Copper  Co.  179  Fed.  Louisville  &  N.  R.  Co.  v.  Schmidt,  177 

252;    Railroad    Commission    v.    Grand  U.  S.  230,  44  L.  ed.  747,  20  Sup.  Ct.  Rep. 

Trunk  Western  R.  Co.  179  Ind.  255,  100  620;  York  v.  Texas,  137  U.  S.  15,  34  L. 

N.  E.  855;  St.  Louis,  I.  M.  &  S.  R.  Co.  ed.  604,  11  Sup.  Ct.  Rep.  9;  Miedreieh 

V.  Taylor,  210  U.  S.  281,  295,  52  L.  ed.  v.  Lauenstein,  232  U.  S.  236,  58  L.  ed. 

1061,  1068,  28  Sup.  Ct.  Rep.  616,  21  Am.  584,  34  Sup.   Ct.  Rep.   309 ;   Simon  v. 

Neg.  Rep.  464.  Craft,  182  U.  S.  427,  437,  45  L.  ed.  1165, 

The  process  of  law  known  as  foreign  1171,  21  Sup.  Ct.  Rep.  836;  Iowa  C.  R. 

attachment  is  not  prohibited  by  the  due  Co.  v.  Iowa,  160  U.  S.  389,  393,  40  L. 

process  clause.  ed.  467,  469,  16  Sup.  Ct.  Rep.  344;  Wil- 

Central  Loan  &  T.   Co.  v.  Campbell  son  v.  North  Carolina,  169  U.  S.  586,  593, 

Commission  Co.  173  U.  S.  84,  43  L.  ed.  594,  42  L.  ed.  865,  870,  871,  18  Sup.  Ct. 

623,  19  Sup.  Ct.  Rep.  346;  Pennoyer  v.  Rep.  435;  Hovey  v.  Elliott,  167  U.  S. 

Neff,  95  U.  S.  714,  24  L.  ed.  565;  Herbert  409,  443,  42  L.  ed.  215, 17  Sup.  Ct.  Rep. 

V.  Bicknell,  233  U.  S.  70,  58  L.  ed.  854,  841. 

34  Sup.  Ct.  Rep.  562.  The  plaintiff  in  error  is  not  within  the 

A  process  of  law  is  due  process  with-  jurisdiction    of    Delaware,    within    the 

in  the  meaning  of  constitutional  limita-  meaning  of  the  term  "jurisdiction,''  as 

tions  if  it  can  show  the  sanction  of  set-  used  in  the  guaranty  of  equal  protection 

tied  usage,  both  in  this  country  and  in  given  by  the  14th  Ainendment. 

England.  Blake  v.  McClung,  172  U.  S.  239,  260, 

McMillen  v.  Anderson,  95  U.  S.  37,  24  43  L.  ed.  432,  440,  19  Sup.  Ct.  Rep.  165; 

L.   ed.    335;    Kelly   v.   Pittsburgh,   104  Sully  v.  American  Nat.  Bank,  178  U.  S. 

U.  S.  78,  26  L.  ed.  658;  Den  ex  dem.  289,  44  L.  ed.  1072,  20  Sup.  Ct.  Rep. 

Murray  v.  Hoboken  Land  &  Improv.  Co.  935;  Fire  Asso.  of  Phila.  v.  New  York, 

18  How.  272,  15  L.  ed.  372;  Light  v.  119  U.  S.  110,  30  L.  ed.  342,  7  Sup.  Ct. 

Canadian  County  Bank,  2  Okla.  543,  37  Rep.  108;   State  v.   Tmvelers  Ins.   Co. 

Pac.  1075;  Anderson  v.  Henry,  45  W.  ^0  Conn.  590,  60  Am.  St.  Rep.  138,  40 

Va.  319,  31  S.  E.  998;  Garaett  v.  Jen-  ^^}ij^\  .  ,.«  .               .        ^  a      -  ^ 

nings,  19  Ky.  L.  Rep.  1712,  44  S.  W.  The  plaintiff  in  error  is  not  deprived 

382rEx  parte  Ah  Fook,  49   Cal.  406;  ^^^?' 'rf  j??^f  ?  ^^  *^L^ 

n^Ji^^   r«JU.»f    t;.^    a^u  Ja    ^  aa(\   t^mL  Standard  Oil  Co.  v.  Tennessee,  217  U. 

Codey,  Const.  Lim.  4th  ed   p   440   note  g       3^  ^  j^     ^   g^^   3^,  g        ^   ^ 

2;  Tracy  v.  Gmzberg,  205  U.  S._170,  178,  ^q.  «;  «^.,,  t„^|,'    p^  /  kr^^r^JL 


li  T^  7k^7Rn  97  R„r.  Pf  Wo,;'4m .  543;  Ft  Smith  Lumber  Co.  v.  Arkansas, 

w  ^;.5l'  f  r^Jffn'r^L  1  fo  n  q  ?ifi  2^  251  U.  S.  532,  64  L.  ed.  396,  40  Sup.  Ct. 

Hurtado  v.  Caliiomia,  110  U.  b.  olo,  as  „ nn, .   t,'   iTr„t_«_    oo«  w    v    qaa 

I.    ^A    959    A  »„„    rt    R«.^    Ill    909.  Rep.  304;  Re  Watson,  226  N.  T.  M4, 


I2i*i7-B^"'^^l^  ^oV^'^^^in'  M'Queen    v.    Middlctown    Mfg.    Co.    16 

Ze^C^L%^'.\^^%7  S:  Jf- 5^  13  Am.  &  Eng.  Enl  Law,  26 

S.  189,  59  L.  ed.  910,  35  Sup.  Ct.  Rep.  ^^'  ^^^' 

579;  Kauffman  v.  Wootters,  138  U.   S.  __     -    ^.      ^..         ...        ,  ., 

285,  34  L.  ed.  962,  11  Sup.  Ct.  Rep.  298;  .   Mr  Justice  Pitney  delivered  the  opin- 

Western  Life  Indemnity   Co.   v.   Rupp,  ^^n  of  the  court : 

235  U.  S.  261,  272,  59  L.  ed.  220,  224,  35  This  writ  of  error  brings  under  re- 
Sup.  Ct.  Pep.  37;  Capital  Traction  Co.  v.  view  a  judgment  of  the  supreme  court 
Hof,  174  U.  S.  1,  43-46,  43  L.  ed.  873,  of  the  state  of  Delaware,  affirming  a 
888,  889,  19  Sup.  Ct.  Rep.  580;  Parsons  judgment  of  the  superior  court  in  a 
V.  Bedford,  3  Pet.  433,  446,  7  L.  ed.  732,  proceeding  brought  by  defendanU  in 
736;  M'Clenachan  v.  MTarty,  1  Dall.  error  by  foreign  attachment  against  the 
375,  1  L.  ed.  183.  property  of  plaintiff  in  error,  pursuant 

A  process  of  law  which  conforms  to  to  the  statutes  of  that,  state, 

the  statutes  and  decisions  of  a  state,  and  Proceedings  were  commenced  in   the 

under  which  the  defendant  is  given  op-  superior  court  [99]  December  23,  1915, 

portunity  for  defense  in  accordance  with  by  the  tiling  of  an  affidavit  entitled  in  the 

settled  procedure  of  the  state,  will  not  cause,  made  by  one  Joyce,  a  credible 

be  held  unconstitutional  merely  because  person,  and  setting  forth  that  defend- 

the  defense  might  be  made  easier  or  more  ant  Ownbey  resided  out  of  the  state  and 
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was  justly  indebted  to  plaintiffs  in  a 
sum  exceeding  $50.  Thereupon  a  writ 
of  foreign  attachment  was  issued  to  the 
sheriff  of  New  Castle  county,  whioh 
plaintiffs  caused  to  be  indorsed  with  a 
memorandum  to  the  effect  thai  special 
bail  was  required  in  the  sum  of  $200,- 
000,  and  under  which  the  sheriff  at- 
tached 33,324}  shares  of  stock  (par 
value  $5  each)  held  and  owned  by  de- 
fendant in  the  Wootten  Land  ft  Fuel 
Company,  a  Delaware  corporation,  and 
made  a  proper  return.  Plaintiffs  filed 
a  declaration  demanding  recovery  of 
$200,000,  counting  upon  a  combination 
of  the  common  money  counts  in  assump- 
sit. Whether  such  pleading  was  re- 
quired or  even  permitted  by  the  stat- 
utes is  questionable;  but  this  is  not 
material  for  present  purposes.  Not 
long  afterwards  defendant,  by  attor- 
neys, without  giving  security,  went 
through  the  form  of  entering  a  gen- 
eral appearance,  and  filed  pleas  of  non 
assumpsit,  the  Statute  of  Limitations, 
and  payment.  Plaintiffs'  attorneys 
moved  to  strike  out  the  appearance  and 
pleas  on  the  ground  that  special  bail  or 
security,  as  required  by  the  statute  in 
suits  instituted  by  attachment,  had  not 
been  g^ven.  To  this  motion  defendant 
filed  a  written  response,  setting  up  that 
the  Wootten  Land  &  Fuel  Company, 
although  a  Delaware  corporation,  was 
engaged  in  coal  mining  and  all  its  other 
activities  and  business  in  the  states  of 
Colorado  and  New  Mexico,  where  it  had 
large  and  valuable  property;  that  de- 
fendant was  a  resident  of  Colorado,  and 
the  stock  in  said  company  attached  in 
this  case  constituted  substantially  all 
his  property;  that  the  company  was  in 
the  hands  of  a  receiver,  and  because  of 
this  the  market  value  of  the  shares 
attached  was  temporarily  destroyed,  so 
that  they  were  unavailable  for  use  in 
obtaining  the  required  bail  or  security 
to  procure  the  discharge  of  the  [100] 
shares  from  attachment,  and  that  it  was 
impossible  for  defendant  to  secure  bail  or 
security  in  the  sum  of  $200,000,  or  any 
adequate  sum,  for  the  release  of  the 
shares  so  attached;  that  defendant  had 
a  good  defense,  in  that  there  was  no  in- 
debtedness upon  any  account  or  in  any 
sum  due  from  him  to  nlaintiffs;  that,  by 
the  true  'construction  of  the  Delaware 
statutes,  the  entry  of  bail  or  security 
for  the  discharge  of  the  property 
attached  was  not  a  necessary  prerequi- 
site to  the  entry  of  defendant's  appear- 
ance,   and   such    appearance   might    be 

made  without  disturbing  the  seizure  of 
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property  under  the  writ,  or  its  security 
for  any  judgment  finally  entered;  and 
that  if  the  statutes  could  not  be  so  con- 
strued as  to  permit  appearance  and  de- 
fense in  a  case  begun  by  foreign  attach- 
ment without  the  entry  of  bail  or 
security  for  the  discharge  of  the  prop- 
erty seized,  they  were  unconstitutional 
under  the  1st  section  of  the  14th 
Amendment,  in  that  (a)  they  abridged 
the  privileges  and  immunities  of  citi- 
zens of  the  United  States;  (b)  deprived 
defendants  in  cases  brought  under  them 
of  property  without  due  process  of  law; 
and  (e)  denied  to  such  defendants  the 
equal  protection  of  the  laws. 

Upon  motion  of  plaintiffs  this  re- 
sponse and  the  attempted  appearance 
and  pleas  of  defendant  were  struck  out 
upon  the  ground  that  special  bail  or 
security,  as  required  by  the  statute,  had 
not  been  given  by  defendant  or  any  per- 
son for  him;  the  court,  in  banc,  hold- 
ing that,  in  a  foreign  attachment  suit 
against  an  individual,  there  could  be  no 
appearance  without  entering  ^'special 
bail,"  that  the  requirement  to  that  ef- 
fect was  not  arbitrary  or  unreasonable, 
and  the  statute  was  not  unconstitution- 
al.    6  Boyce  (Del.)   379,  398-406. 

Thereupon  judgment  in  favor  of 
plaintiffs  and  against  defendant  for 
want  of  appearance  was  ordered,  col- 
lectable only  from  the  property  at- 
tached, the  amount  to  be  ascertained  by 
inquisition  at  bar.  The  inquisition 
afterwards  proceeded,  and  resulted  in 
the  finding  of  damages  [101]  to  the 
amount  of  $200,168.57,  for  which  final 
judgment  was  entered. 

Defendant  repeatedly  asked  that  the 
proceedings  be  opened  and  he  permitted 
to  appear  and  disprove  or  avoid  plain- 
tiffs' debt  or  claim,  saying  that  shortly 
after  the  issuance  of  the  writ  of  attach- 
ment, and  as  soon  as  advised  thereof,  he 
had  proceeded  to  Delaware,  retained 
counsel,  and  used  every  possible  effort 
to  secure  bail  in  the  sum  of  $200,000, 
offering  the  attached  stock  as  collateral 
security  to  indemnify  a  surety,  but  be- 
cause the  property  of  the  Wootten  Com- 
pany was  in  the  hands  of  a  receiver,  he 
had  found  it  impossible  to  obtain  any 
surety;  and  that  he  was  not  at  present 
nor  was  he  at  the  time  of  the  issuance 
of  the  writ  of  foreign  attachment  in- 
debted to  plaintiffs  in  any  sum  what- 
ever, but  had  a  just  and  legal  defense 
to  the  whole  of  the  alleged  cause  of 
action.  These  applications  were  denied, 
upon  opinions  of  the  court  in  banc  (6 
Boyce    (Del.)    417,   434^36),    and    the 
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inperior  oonrt  ordered  the  shares  of 
stock  in  qnestion  sold  in  order  to  satis- 
fy the  debt,  interest,  and  costs. 

The  supreme  court  affirmed  the  judg- 
ment (7  Boyce  (Del.)  297,  105  Atl.  82^, 
849),  and  the  case  comes  here  upon  the 
contention  that  the  statutes  of  Dela- 
ware, as  thus  construed  and  applied,  are 
repugnant  to  the  1st  section  of  the  14th 
Amendment 

The  statutes  are  found  in  Delaware 
Rev.  Code  1915,  and  the  provisions 
bearing  upon  the  controversy  are  set 
forth  in  the  margin.^ 


[102]  The  principal  contention  is 
based  upon  the  ''due  process  of  law'' 
clause  of  the  14th  Amendment.  It  is  said 
the  essential  element  of  due  process — tbe 
right  to  appear  and  be  heard  in  defense 
of  the  action — is  lacking.  But  the  stat- 
ute in  plain  terms  gives  to  defendant  the 
[103]  opportunity  to  appear  and  make 
his  defense,  conditioned  only  upon  his 
giving  security  to  the  value  of  the  prop- 
erty attached.  Hence  the  question  re- 
duces itself  to  whether  this  condition  is 
an  arbitrary  and  unreasonable  require- 
ment,  so   inconsistent   with  established 


1 4142.  Sec.  25.  A  writ  of  foreign  attach- 
ment may  be  issued  against  any  person  not 
an  inhabitant  of  this  state,  .  .  .  upon 
affidavit  made  by  the  plaintiff,  or  some 
other  credible  person,  and  filed  with  the 
prothonotary,  that  the  defendant  resides 
out  of  the  state,  and  is  justly  indebted  to 
the  said  plaintiff  in  a  sum  exceeding 
$50.    .    .    . 

4145.  Sec.  28.  The  said  writ  shall  be 
framed,  directed,  executed  and  returned, 
and  like  proceedings  had,  as  in  the  case  of 
a  domestic  attachment,  except  as  to  the  ap- 
pointment of  auditors  and  distribution 
among  creditors;  for  every  plaintiff  in  a 
foreign  attachment  shall  have  the  befiefit  of 
his  own  discovery,  and,  after  judgment, 
may  proceed,  by  order  of  sale,  fieri  facias, 
capias  ad  satisfaciendum  or  otherwise,  as 
on  other  judgments. 

Provided,  that  before  receiving  any  sum 
under  such  judgment,  the  plaintiff  shall 
entei"  into  recognizance  as  required  by  § 
18  preceding. 

4135.  Sec.  18.  Provided,  that  before  any 
creditor  shall  receive  any  dividend  or 
share,  so  distributed,  he  shall,  with  suffi- 
cient surety,  enter  into  recognizance  to  the 
debtor,  before  the  prothonotary,  in  a  suffi- 
cient sum,  to  secure  the  repayment  of  the 
same  or  any  part  thereof,  if  the  said  debtor 
shall,  within  one  year  thereafter,  appear  in 
the  said  court  and  disprove  or  avoid  such 
debt,  or  such  part  thereof. 

The  proceeding  for  this  purpose  may  be 
by  motion  to  the  court,  and  an  issue  framed 
and  tried  before  the  same. 

4123.  Sec.  6.  If  the  defendant  in  the  at- 
tachment, or  any  sufficient  person  for  him, 
will,  at  any  time  before  judgment,  appear 
and  give  security  to  the  satisfaction  of  the 
plaintiff  in  such  cause,  or  to  the  satisfac- 
tion of  the  court  and  to  all  actions  brought 
against  such  defendant,  to  the  value  of  the 
property,  rights,  credits  and  moneys  at- 
tached, and  the  costs,  then  the  garnishees 
and  all  property  attached  shall  be  dis- 
charged.    The  security  may  be  taken  thus: 

"(hi  the day  of 10 . . ,  A.  B. 

becomes  security  in  the  sum  of.... that 
C.  D.  shall  answer  the  demand  of  E.  F.  in 
this  suit,  and  shall  satisfy  any  judgment  to 
the  extent  of  the  value  of  the  property  at- 
tached, that  may  be  recovered  against  him 
therein;"  which  entry,  on  the  appearance 
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docket,  shall  be  signed  by  the  security,  and 
shall  be  an  obligation  of  record  of  the  same 
force  and  effect,  and  subject  to  the  same 
remedy  by  an  action  of  debt,  as  any  other 
obligation  for  the  payment  of  money  may 
be. 

4137.  Sec.  20.  Judgment  shall  be  given 
for  the  plaintiff  in  the  attachment  the  sec- 
ond term  after  issuing  the  writ,  unless  the 
defendant  shall  enter  special  bail  as  afore- 
said; whereupon,  tbe  court  shall  make  an 
order  that  the  sheriff  shall  sell  the  property 
attached,  on  due  notice,  and  pay  the  pro- 
ceeds (deducting  legal  costs  and  charges) 
to  the  auditors  for  distribution. 

4143.  Sec.  26.  A  writ  of  foreign  attach- 
ment may  be  issued  out  of  the  superior 
court  of  this  state  against  any  corporation, 
aggregate  or  sole,  not  created  by  or  existing 
under  the  laws  of  this  state,  upon  affidavit 
made  by  the  plaintiff  or  any  other  credible 
person,  and  filed  with  the  prothonotary  of 
said  court,  that  the  defendant  is  a  corpora- 
tion not  created  by,  or  existing  under  the 
laws  of,  this  state,  and  is  justly  indebted 
to  the  paid  plaintiff  in  a  sum  of  money,  to 
be  specified  in  said  affidavit,  and  which 
shall  exceed  $50. 

The  said  writ  shall  be  framed,  directed, 
executed  and  returned,  and  like  proceedings 
had  as  in  the  case  of  a  foreign  attachment 
issued  under  the  next  foregoing  section,  ex- 
cept that  attachments  to  be  issued  under 
this  section  shall  be  dissolved  only  in  the 
manner   liereinafter  provided. 

In  any  attachments  to  be  issued  under 
this  section,  judgment  shall  be  given  for 
the  plaintiff  at  the  second  term  after  the 
issuing  of  the  writ,  unless  the  defendant 
shall  have  caused  an  appearance  by  attor- 
ney to  be  entered,  in  which  case  the  like 
proceedings  shall  be  had,  as  in  suits  com- 
menced against  a  corporation  by  sum- 
mons; Provided,  however,  if  the  defendant 
in  the  attachment  or  any  sufficient  person 
for  him,  shall,  at  any  time  before  judg- 
ment, give  security  for  the  payn^nt  of  any 
judgment  that  may  be  recovered  in  Mid 
proceedings  with  costs,  then  the  garnishees 
and  all  the  property  attached  shall  be  dis- 
charged, and  the  attachment  dissolved,  and 
like  proceedings  be  had  as  in  other  cases 
of  foreign  attachment,  in  which  the  attach- 
ment has  been  dissolved  by  special 
bail.    .    .    . 
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modes  of  administering  justice  that  it 
amounts  to  a  denial  of  due  process. 
And  this  must  be  determined  not  alone 
with  reference  [104]  to  a  case  of  pecu- 
liar hardship  arising  out  of  exceptional 
circumstances,  but  with  respect  to  the 
general  effect  and  operation  of  the  sys- 
tem of  procedure  established  by  the  stat- 
utes. 

The  act  concerning  foreign  attach- 
ments has  been  upon  the  statute  books 
of  Delaware  since  early  colonial  days. 
Like  the  attachment  acts  of  other 
states,  it  traces  its  origin  to  the  custom 
of  London,  under  which  a  creditor  might 
attach  money  or  goods  of  the  defendant 
either  in  plaintiff's  own  hands  or  in  the 
custody  of  a  third  person,  by  proceed- 
ings in  the  mayor's  court  or  in  the  sher- 
iff's court.  The  subject  is  treated  at 
large  in  Bohun's  Privilegia  Londini,  3d 
ed.  1723,  pp.  253  et  seq.  See  also 
Bacon,  Abr.  (Bouvier*s  ed.),  title,  "Cus- 
toms of  London  (H) ;"  Comyn's  Dig.  4th 
ed.  title,  "Attachment,  Foreign  (A) ;" 
Pulling,  "Laws  ft  Customs  of  London," 
2d  ed.  187  et  seq.;  Serg.  Attachm.  Appz. 
pp.  205  et  seq.  As  is  said  in  Drake, 
Attachm.  §  3:  "This  custom,  notwith- 
standing its  local  and  limited  character, 
was  doubtless  known  to  our  ancestors^ 
when  they  sought  a  new  home  on  the 
Western  continent,  and  its  essential 
principle,  brought  hither  by  them,  has, 
in  varied  forms,  become  incorporated 
into  the  legal  systems  of  all  our  states; 
.  .  .  Our  circumstances  as  a  nation 
have  tended  peculiarly  to  g^ve  impor- 
tance to  a  remedy  of  this  character. 
The  division  of  our  extended  domain 
into  many  different  states,  each  limited- 
ly  sovereign  within  its  territory,  inhab- 
ited by  a  people  enjoying  unrestrained 
privilege  of  transit  from  place  to  place 
in  each  state,  and  from  state  to  state; 
taken  in  connection  with  the  universal 
and  unexampled  expansion  of  credit, 
and  the  prevalent  abolishment  of  im- 
prisonment for  debt,  would  naturally, 
and  of  necessity,  lead  to  the  establish- 
ment, and,  as  experience  has  demon- 
strated, the  enlargement  and  extension, 
of  remedies  acting  upon  the  property  of 
debtors." 

By  the  Custom  a  defendant  could  not 


appear  or  raise  [IW]  an  issue  about  the 
debt  claimed  without  entering  special 
bail,  or  else  surrendering  his  body.  An- 
drews V.  Clerke,  Oarth.  25,  26,  90  Eng. 
Reprint,  619.  Hence  it  naturally  came 
about  that  the  American  colonies  and 
states,  in  adopting  forei^  attachment 
as  a  remedy  for  collecting  debts  due 
from  nonresident  or  absconding  debtors, 
in  many  instances  made  it  a  part  of  the 
procedure  that  if  defendant  desired  to 
enter  an  appearance  and  contest  plain- 
tiff's demand,  he  must  first  give  sub- 
stantial security,  usually  in  the  form  of 
special  bail.  Besides  Delaware,  this 
was  true  of  New  Jersey  (Pat.  L.  p.  296, 
§  7;  p.  298,  §  16;  Watson  v.  Noblett,  66 
N.  J.  L.  506,  508,  47  Atl.  438) ;  Pennsyl- 
vania (M'Clenachan  v.  M'Carty,  1  Dall. 
375,  378,  1  L.  ed.  183,  184) ;  Maryland 
(Campbell  v.  Morris,  3  Harr.  &  Mo£L 
535,  552,  553);  Virginia  (Tiernans  v. 
Sdiley,  2  Leigh,  25,  29) ;  North  Carolina 
(Britt  V.  Patterson,  31  N.  C.  (9  Ired.  L.) 
197,  200;  Alexander  v.  Taylor,  62  N.  C. 
(Phill.  £q.)  36,  38);  South  Carolina 
(Acock  V.  Linn,  16  S.  C.  L.  (1  Harp.) 
368,  369,  370;  Fife  v.  Clarke,  14  S.  C.  L. 
(3  M'Cord)  347,  352;  Callender  v.  Dun- 
can, 18  S.  C.  L.  (2  Bail.)  454) ;  Tennes- 
see (Boyd  V.  Buckingham,  10  Humph. 
434,  437);  and  Ohio  (1  Chase's  Stat. 
462,  §  15,  cited  by  counsel  in  Voorhees 
V.  Jackson,  10  Pet.  449,  453,  9  L.  ed. 
490,  492). 

As  to  the  legislation  in  Delaware, 
where  the  system  is  authoritatively  de- 
duced from  the  Custom  of  London 
(Key bold  v.  Parker,  6  Houst.  (Del.)  544, 
555;  Reynolds  v.  Howell,  1  Marv.  (Del.) 
52,  59,  31  Atl.  875;  Fjwler  v.  Dickson, 
1  Boyce  (Del.)  113,  119,  74  Atl.  601), 
not  stopping  to  trace  early  colonial  laws 
mentioned  in  Beybold  v.  Parker,  supra 
(p.  553),  we  find  that  an  act  providing 
for  proceedings  by  attachment  against 
nonresident  as  well  as  against  abscond- 
ing debtors  was  passed  by  the  assembly 
of  the  Delaware  counties  and  the  prov- 
ince of  Pennsylvania  March  24,  1770 
(Del.  Laws  1753-1777,*  pp.  165,  174); 
was  supplemented  by  acts  of  the  legis- 
lature of  the  state  of  Delaware,  Jan- 
uary 31,  1817  (Del.  Laws  1817,  p.  232, 
chap.  133),  and  January  27,  1823  (Del. 


4150.  Sec.  33.  The  shares  of  any  person 
in  an  incorporated  company,  with  all  the 
rights  thereto  belonging,  shall  be  subject 
to  attachment  as  provided  by  §§  95  to  99, 
inclusive,  of  chapter  sixty-five.  [The  ref- 
erence is  to  Rev.  Code,  §§  2009-2013,  which 
prescribe  the  method  of  attaching  stock, 
■ellin^  it  under  such  attachment,  and  pass- 
ing title  thereto.] 
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1986.  Sec.  72.  For  all  purposes  of  title, 
action,  attachment,  garnishment  and  juris- 
diction of  all  courts  held  in  this  state,  but 
not  for  the  purpose  of  taxation,  the  situs 
of  the  ownership  of  the  capital  stock  of  all 
corporations  existing  under  the  laws  of  this 
state,  whether  organised  under  this  chapter 
or  otherwise,  shall  be  regarded  as  in  uls 
state. 
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Laws  1822-1824,  p.  261,  chap.  162) ;  and 
found  [106]  its  way,  without  change 
material  to  the  present  purpose,  into 
Delaware  Rev.  Code  1852,  as  chap.  104. 
By  §  3  (Code,  §  2266),  a  defendant  de- 
siring to  enter  appearance  was  required 
to  put  in  special  bail  to  the  value  of  the 
property  attached. 

In  1856  it  was  held  by  the  superior 
court  that  the  act  did  not  extend  to 
foreign  corporations;  and  this  because  a 
corporation  could  not  put  in  special  bail 
or  be  surrendered  to  bail  when  it  ap- 
peared; and,  in  the  absence  of  provision 
for  the  security  to  be  given,  it  must  be 
held  that  the  statute  did  not  contem- 
plate or  include  the  case  of  such  a  cor- 
l>oration.  Vogle  v.  New  Granada  Canal 
Co.  1  Houst.  (Del.)  294,  299.  To  rem- 
edy this,  a  supplement  was  enacted 
March  2,  1857  (11  Del.  Laws  482,  chap. 
424),  providing  that  the  writ  might  be 
issued  against  a  foreign  corporation 
and  like  proceedings  be  had  thereon  as 
in  other  cases,  except  that  the  attach- 
ment should  be  dissolved  only  by  de- 
fendant bringing  into  court  the  sum  of 
money  specified  as  the  plaintiff's  de- 
mand in  the  affidavit  on  which  the  writ 
was  issued,  or  giving  security  for  the 
payment  of  any  judgment  recovered; 
but  that  an  appearance  might  be  en- 
tered for  defendant  without  bringing  in 
the  money  or  giving  the  security  men- 
tioned, in  which  case  the  writ  should 
continue  to  bind  the  property  attached. 
An  amendment  passed  March  17,  1875 
(15  Del.  Laws  305,  306,  chaps.  181, 182), 
eliminated  the  express  provision  for  ap- 
pearance without  dissolving  the  attach- 
ment, and  amended  the  provision  as  to 
the  form  of  security  to  be  given,  leaving 
the  section  to  stand  as  it  appears  in  Del. 
Rev.  Code  1915,  4143,  §  26,  quoted  in 
the  margin,  supra.  Notwithstanding 
this  amendment,  it  seems  to  be  thought 
that,  in  attachment  against  a  foreign 
corporation,  the  entry  of  security  is  still 
not  a  prerequisite  to  appearance,  and 
necessary  only  if  it  be  desired  to  dis- 
charge the  garnishees  and  the  property 
attached  (2  Woolley,  Del.  Pr.  §  1293) ; 
and  in  favor  of  plaintiff  in  error  we 
shall  so  assume. 

[107]  Meantime,  the  provision  requir- 
ing a  nonresident  individual  to  enter  spe- 
cial bail  as  a  condition  of  making  appear- 
ance remained  as  before  until  March  6, 
1877,  when  the  legislature  substituted  a 
provision  requiring  security  to  be  given 
to  the  satisfaction  of  the  plaintiff  or  of 
the  court  to  the  value  of  the  property 
attached  and  costs,  conditioned  that  de- 
fendant answer  the  plaintiff's  demand 
844 


and  satisfy  any  judgment  recovered,  to 
the  extent  of  the  value  of  the  propertj 
attached  (15  Del.  Laws  612,  chap.  473). 
In  this  form  it  is  found  in  DeL  Rev. 
Code  1915,  4123,  §  6,  quoted  in  the  mar- 
gin, supra. 

It  will  be  seen  that,  from  the  begin- 
ning, the  giving  of  security,  eitlier  in 
the  form  of  special  bail  or  a  snbstitated 
undertaking  for  the  payment  of  the 
judgment,  has  been  made  a  condition 
precedent  to  the  entering  of  appearanee 
and  making  defense  upon  the  merits  bj 
a  nonresident  individual  defendant 
whose  property  was  taken  under  foreign 
attachment.  In  the  present  case  da 
court  in  banc  called  attention  to  the 
hardship  occasionally  arising  from  this, 
and  suggested  that  the  legislature  pro- 
vide a  remedy  (6  Boyce  (Del.)  435). 
There  followed  an  amendatory  act  of 
March  23,  1917  (29  Del.  Laws,  844, 
chap.  258),  permitting  an  appearance 
and  defense  without  the  giving  of  spe- 
cial security,  but  leaving  the  lien  npon 
the  property  attached  to  remain  as  se- 
curity pro  tanto;  which  was  made  to 
apply,  subject  to  conditions,  to  all  suits 
instituted  (as  this  one  was)  after  Jan- 
uary 1,  1915.  Whether  plaintiff  in 
error  was  at  liberty  to  avail  himself  of 
this  statute  we  are  not  advised ;  and  for 
present  purposes  it  will  be  disregarded. 

The  courts  of  Delaware  at  all  times 
have  laid  emphasis  upon  the  difference 
between  the  original  character  of  a  suit 
by  foreign  attachment,  treating  it  as  ao 
ex  parte  proceeding  quasi  in  rem,  look- 
ing to  a  judgment  of  condemnatioo 
against  the  property  attached,  and  hav- 
ing the  incidental  object  of  compellinK 
defendant's  appearance —  [108]  on  the 
one  hand — and  the  action  in  personam, 
with  its  appropriate  incidents,  that  re- 
sulted from  an  appearance  by  defendant, 
accompanied  by  the  giving  of  security — 
on  the  other.  Wells  v.  Jones  (1861)  2 
Houst.  (Del.)  329,  369,  370;  Prankel  v. 
Satterfield  (1890)  9  Houst.  (DeL)  201, 
209,  19  Atl.  898;  National  Bank  v.  Fur- 
tick  (1895)  2  Marv.  (Del.)  35,  51,  44 
L.R.A.  115,  69  Am.  St.  Rep.  99,  42  Atl. 
479.  Recognizing  the  fundamental 
character  of  this  distinction,  and  re- 
garding the  foreign  attachment  in  Del- 
aware as  wholly  statutory,  the  eourts 
have  not  felt  at  liberty,  in  the  ahseneo 
of  legislation,  to  give  to  the  proceeding 
a  hybrid  character  by  permitting  an 
appearance  without  security  other  than 
the  property  attached,  leaving  this  to 
answer  pro  tanto  the  plaintiff's  demand. 

The  requirement  of  special  bail  as  a 
condition     of     appearance     was     long 
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familiar  in  bailable  actions  at  eommon 
law  and  in  admiralty  proceedings.  In 
requiring  sneh  bail  from  a  nonresident 
defendant  wbose  goods  had  been  seized, 
and  who  desired  to  be  heard  to  contest 
the  plaintiffs'  demand,  Delaware  did  but 
follow  familiar  precedents   and  analo- 

fieSy  besides  conforming  to  the  Custom, 
t  is  not  contended  that  the  substitu- 
tion, by  the  1877  amendment,  of  a  bond 
eonditioned  for  payment  of  the  judg- 
ment to  the  extent  of  tha  value  of  the 
property  attached,  in  lieu  of  the  special 
bail  formerly  required  on  entering  ap- 
pearance, made  a  substantial  difference, 
rendering  the  new  requirement  any 
more  obnoxious  to  the  due  process 
elause  than  the  earlier.  It  is  the  im- 
posing of  any  condition  whatever  upon 
the  right  to  be  heard  that  is  complained 
of. 

Hence  the  question  is  whether  the 
state,  in  thus  adopting  a  time-honored 
method  of  procedure  and  preserving,  as 
a  part  of  it,  a  time-honored  requirement 
of  security,  and  in  adhering  logically  to 
the  ancient  distinction  between  a  pro- 
ceeding quasi  in  rem  and  an  action  in 
personam,  to  the  extent  of  refraining, 
until  the  amendment  of  1917,  from 
enacting  legislation  recognizing  the  pe- 
euliar  appeal  [100]  of  a  defendant  who 
may  have  no  resources  or  credit  aside 
from  the  property  attached,  must  be  re- 
garded as  having  deprived  such  a  defend- 
ant of  his  property  without  due  process 
of  law,  in  contravention  of  the  14th 
Amendment.  In  our  opinion,  the  ques- 
tion must  be  answered  in  the  negative. 

In  Den  ex  dem.  Murray  v.  Hoboken 
Land  &  Improv.  Co.  18  How.  272,  276, 
280,  15  L.  ed.  372,  374,  376,  which  arose 
under  the  due  process  clause  of  the  5th 
Amendment,  the  court,  by  Mr.  Justice 
Curtis,  declared  (pp.  276,*  277) :  "The 
Constitution  contains  no  description  of 
those  processes  which  it  was  intended 
to  allow  or  forbid.  It  does  not  even  de- 
clare what  principles  rre  to  be  applied 
to  ascertain  whether  it  be  due  process. 
•  .  .  To  what  principles,  then,  are 
we  to  resort  to  ascertain  whether  this 
process,  enacted  by  Congress,  is  due 
process  f  To  this  the  answer  must  be 
twofold.  We  must  examine  the  Con- 
Btitution  itself,  to  see  whether  this  proc- 
ess be  in  conflict  with  any  of  its  pro- 
visions. If  not  found  to  be  so,  we  must 
look  to  those  settled  usages  and  modes 
of  proceeding  existing  in  the  common 
and  statute  law  of  England,  before  the 
emigration  of  our  ancestors,  and  which 
are  shown  not  to  have  been  unsuited  to 
their  civil  and  poli  ical  condition  by 
•6  I«.  ed. 


having  been  acted  on  by  them  after  the 
settlement  of  this  country.'' 

In  Pennoyer  v.  Neflf,  95  U.  S.  714, 
722-724,  24  L.  ed.  565,  568,  569,  it  was 
shown  that  the  process  of  foreign 
attachment  has  its  fundamental  basis  in 
the  exclusive  jurisdiction  and  sovereign- 
ty of  each  state  over  persons  and  prop- 
erty within  its  borders;  and  although 
emphasis  was  there  laid  upon  the  au- 
thority and  duty  of  a  state  to  protect 
its  own  citizens  in  their  claims  against 
nonresident  owners  of  property  situate 
within  the  state,  it  is  clear  that,  by  vir- 
tue of  the  ''privileges  and  immunities'' 
clause  of  §  2  of  art.  4  of  the  Constitu- 
tion, each  state  is  at  liberty,  if  not 
under  a  duty,  to  accord  the  same  priv- 
ilege of  protection  to  creditors  [110] 
who  are  citizens  of  other  states  that  it 
accords  to  its  own  citizens.  Blake  v.  Mc- 
Clung,  172  U.  S.  239,  248  et  seq.,  43  L. 
ed.  432,  435,  19  Sup.  Ct.  Rep.  165. 

The  record  before  us  shows  no  judg- 
ment entered  against  plaintiff  in  error 
in  personam,  but  only  one  for  carrying 
into  effect  a  lien  imposed  upon  his  in- 
terest in  property  within  the  jurisdic- 
tion of  the  state  for  th3  purpose  of  sat- 
isfying a  demand  made  against  him  as 
a  nonresident  debtor,  and  established  to 
the  satisfaction  of  the  court.  And  an 
analysis  of  his  contentions  shows  that 
the  real  complaint  was  and  is,  not  that 
there  was  any  departure,  arbitrary  or 
otherwise,  from  the  due  and  orderl:!^ 
course  of  procedure  provided  by  the 
statutes  of  Delaware  long  before  the 
case  arose,  but  rather  that  the  courts  of 
the  state  declined  to  recognize  the  pe* 
culiar  hardship  of  his  ease  as  sufficient 
ground  for  relaxing  in  his  behalf  the 
established  legal  procedure.  His  appeal 
in  effect  was  to  the  summary  and  equi- 
table jurisdiction  of  a  court  of  law  so 
to  control  its  own  process  and  proceed* 
ings  as  not  to  produce  hardship.  This 
is  a  recognized  extraordinary  jurisdic- 
tion of  common-law  courts,  distinguish- 
able from  their  ordinary  or  formal  ju- 
risdiction. It  has  been  much  developed 
since  the  separation  of  the  American 
Colonies  from  England.  But,  where  the 
proceedings  have  been  regular,  it  is  ex- 
ercised as  a  matter  of  grace  or  discre- 
tion, not  as  of  right,  and  is  character- 
ized by  the  imposition  of  terms  on  the 
party  to  whom  concession  is  made. 
Smith's  Action  at  Law,  4th  ed.  (1851) 
pp.  22-27;  Stewart's  Blackstone  (1854) 
vol.  3,  pp.  334-338.  A  liberal  exercise 
of  this  summary  and  equitable  jurisdic- 
tion, in  the  interest  of  substantial  jus- 
tice and  in  relaxation  of  the  rigors  of 
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strict  legal  practice,  is  to  be  commend- 
ed; but  it  cannot  be  said  to  be  essential 
to  due  process  of  law,  in  the  constitu- 
tional sense. 

The  due  process  clause  does  not  im- 
pose upon  the  states  a  duty  to  establish 
ideal  systems  for  the  administration  of 
justice,  with  every  modem  improve- 
ment, and  with  [111]  provision  against 
every  possible  hardship  that  may  befall. 
It  restrains  state  action,  whether  legisla- 
tive, executive,'  or  judicial,  within 
bounds  that  are  consistent  with  the 
fundamentals  of  individual  liberty  and 
private  property,  including  the  right  to 
be  heard  where  liberty  or  property  is  at 
stake  in  judicial  proceedings.  But  a 
property  owner  who  absents  himself 
from  the  territorial  jurisdiction  of  a 
state,  leaving  his  property  within  it, 
must  be  deemed  ex  necessitate  to  con- 
sent that  the  state  may  subject  such 
property  to  judicial  process  to  answer 
demands  made  against  him  in  his  ab- 
sence, according  to  any  practicable 
method  that  reasonably  may  be  adopted. 
A  procedure  customarily  employed,  long 
before  the  Revolution,  in  the  commer- 
cial metropolis  of  England,  and  gen« 
erally  adopted  by  the  states  as  suited 
to  their  circumstances  and  needs,  can- 
not be  deemed  inconsistent  with  due 
process  of  law,  even  if  it  be  taken  with 
its  ancient  incident  of  requiring  se- 
curity from  a  defendant  who,  after  sei- 
zure of  his  property,  comes  within  the 
jurisdiction  and  seeks  to  interpose  a  de- 
fense. The  condition  imposed  has  a 
reasonable  relation  to  the  conversion  of 
a  proceeding  quasi  in  rem  into  an  action 
in  personam;  ordinarily  it  is  not  diffi- 
cult to  comply  with, — a  man  who  has 
property  usually  has  friends  and  credit, 
— and  hence  in  its  normal  operation  it 
must  be  regarded  as  a  permissible  con- 
dition; and  it  cannot  be  deemed  so  arbi- 
trary as  to  render  the  procedure  incon- 
sistent with  due  process  of  law  when 
applied  to  a  defendant  who,  through  ex- 
ceptional misfortune,  is  unable  to  fur- 
nish the  necessary  security;  certainly 
not  where  such  defendant — as  is  the 
ease  now  presented,  so  far  as  the  record 
shows — has  acquired  the  property  right 
and  absented  himself  from  the  state 
after  the  practice  was  established,  and 
hence  with  notice  that  his  property 
situate  there  would  be  subject  to  dispo- 
sition under  foreign  attachment  by  the 
very  method  that  afterwards  was  pur- 
sued, and  that  he  would  have  no  right 
to  [112]  enter  appearance  and  make  de- 
fense except  upon  giving  security. 

M49 


However  desirable  it  is  that  the  old 
forms  of  procedure  be  improved  with 
the  progress  of  time,  it  cannot  rightly 
be  said  that  the  14th  Amendment  fur- 
nishes a  universal  and  self-executing 
remedy.  Its  function  is  negative,  not 
affirmative,  and  it  carries  no  mandate 
for  particular  measures  of  reform.  For 
instance,  it  does  not  constrain  the  states 
to  accept  particular  modem  doctrines  of 
equity,  or  adopt  a  combined  system  of 
law  and  equity  procedure,  or  dispenie 
with  all  necessity  for  form  and  method 
in  pleading,  or  give  untrammeled  liber- 
ty to  make  amendments.  Neither  does 
it,  as  we  think,  require  a  state  to  relieve 
the  hardship  of  an  ancient  and  familiar 
method  of  procedure  by  dispensing  with 
the  exaction  of  special  security  from  an 
appearing  defendant  in  foreign  attach- 
ment. 

We  conclude  that  the  statutes  under 
consideration  were  not  in  conflict  with 
the  due  process  provision  of  the  14th 
Amendment. 

Under  the  equal-protection  clause  it 
is  contended  that  there  is  unwarranted 
discrimination  in  debarring  an  individ- 
ual from  appearing  and  making  defense 
without  first  giving  special  security, 
while  a  foreign  corporation  may  appear 
and  answer  without  giving  any  security, 
except  for  the  lien  of  the  process  upon 
the  property  attached.  But,  as  we  have 
seen,  the  difference  in  treatment  was  re- 
sorted to  because,  from  their  nature, 
corporations  could  not  put  in  special 
bail  or  be  surrendered  thereunder.  This 
was  a  reasonable  ground  for  separating 
defendants  into  two  classes, — ^individ- 
uals and  corporations;  and  it  was  nat- 
ural that,  in  subsequent  legislation,  the 
classes  should  be  separately  treated,  as 
was  done.  There  is  here  no  denial  of 
the  equal  protection  of  the  laws,  within 
the  meaning  of  the  14th  Amendment. 

The  objection  that  the  acta  abridge 
the  privileges  and  [113]  immonitieB  of 
citizens  of  the  United  States,  within  the 
meaning  of  the  same  Amendment,  ia  not 
pressed,  and  plainly  is  untenable.  As 
has  been  pointed  out  repeatedly,  the 
privileges  and  immunities  referred  to  in 
the  Amendment  are  only  such  as  owe 
their  existence  to  the  Federal  govern- 
ment, its  national  character,  its  Consti- 
tution, or  its  laws.  Maxwell  ▼.  Bugbee, 
250  U.  S.  525,  537,  538,  63  L.  ed.  1124, 
1130, 1131,  40  Sup.  Ct.  Rep.  2,  and  cases 
cited.  The  privileges  and  immunities  of 
plaintiff  in  error,  alleged  to  be  abridged 
by  the  statutes  in  question,  hmre  no  sueb 
Federal  origin. 
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The   judgment   under   review    is    af- 
firmed. 

Mr.   Justiee   McReynolds   concurs   in 
the  result. 

The  Chief  Justice  and  Mr.  Justice 
Clarke  dissent. 


ECONOMY  LIGHT  &  POWER  COMPANY, 

Appt., 

V. 

UNITED  STATES  OP  AMERICA. 

(See  S.  C.  Reporter's  ed.  113-125.) 

Waters  —  navigability  —  artificial  ob- 
struction. 

1.  The  fact  that  artificial  obstructions 
in  a  stream  exist,  capable  of  being  abated 
by  due  exercise  of  the  public  authority, 
does  not  prevent  the  stream  from  being  re- 
garded as  navigable  in  law,  if,  supposing 
them  to  be  abated,  it  be  navigable  in  fact 
in  its  natural  state. 

(For  other  cases,  see  Waters,  I.  a,  in  Digest 
Sup.  Ct.  1908.] 

States  —  admission  —  superseding  Ordi- 
nance of  1787. 

2.  To  the  extent  that  it  pertained  to 
internal  affairs,  the  Ordinance  of  July  13, 
1787,  for  the  government  of  the  Northwest 
Territory,  notwithstanding  its  contractual 
form,  was  no  more  than  a  regulation  of 
territory  belonging  to  the  United  States, 
and  was  superseded  by  the  admission  of  a 

Note. — As  to  what  waters  are  navi- 
gable— see  note  to  Willow  River  Club  v. 
Wade,  42  L.R.A.  305. 

As  to  navigable  waters  of  the  United 
States — see  notes  to  United  States  v.  The 
Montello,  22  L.  ed.  U.  S.  391,  and  Perry 
▼.  Haines,  48  L.  ed.  U.  S.  73. 

On  the  right  to  obstruct  or  destroy 
rights  of  navigation — see  note  to  Hutton 
▼.  Webb,  59  L.R.A.  33. 

Effect  of  admission  of  state  into  the 
Union  upon  Ordinance  of  1787 — see  note 
to  State  ex  rel.  Donahey  v.  Edmondson, 
52  L.R.A.(N.S.)  305. 

On  state  control  over  navigable  waters 
— see  note  to  Gibson  v.  United  States,  41 
L.  ed.  U.  S.  997. 

As  to  state  decisions  and  laws  as  rules 
of  decision  in  Federal  courts — see  notes 
to  Clark  v.  Graham,  5  L.  ed.  U.  S.  334; 
Ehnendorf  v.  Taylor,  6  L.  ed.  U.  S.  290; 
Jackson  ex  dem.  St.  John  v.  Chew,  6  L. 
ed.  U.  S.  583;  Mitchell  v.  Burlington,  18 
L.  ed.  U.  S.  351;  United  States  ex  rel. 
Bat£  v.  Muscatine,  19  L.  ed.  U.  S.  490; 
Forepangfa  v.  Delaware,  L.  &  W.  R.  Co. 
5  L.R.A.  508,  and  Snare  &  T.  Co.  v. 

Friedman,  40  L.R.A.(N.S.)  380. 
65  L.  ed. 


state  formed  out  of  a  part  of  said  North- 
west Territory,  upon  an  equal  footing  with 
the  orip^nal  states. 

[For   other   cnsos.    see   States,    XI.    In    Digest 
Sup.   Ct.    1908.] 

Commerce  —  control  of  navigable  wa- 
ters ^  Ordlnunce  of  1787. 

3.  So  far  as  the  Ordinance  of  July  13, 
1787,  for  the  government  of  the  Northwest 
Territory,  es^blished  public  rights  of 
highway  in  navigable  waters  capable  of 
bearing  commerce  from  state  to  state,  it 
did  not  regulate  internal  affairs  alone,  and 
was  no  more  capable  of  repeal  by  one  of 
the  states  than  any  other  regulation  of  in- 
terstate commerce  enacted  by  Congress. 
[For  other  cases,  see  Commerce,  II.  a ;  States, 

XI.  In  Digest  Sup.  Ct.  1008.] 

Courts  —  rules  of  decision  —  following 
decision  of  state  court. 

4.  Federal  courts  in  a  suit  to  enjoin 
the  construction  of  a  dam  in  an  alleged 
navigable  river  of  the  United  States  need 
not  follow  a  decision  of  the  highest  court 
of  the  state  within  which  the  stream  lies, 
that  such  stream  in  its  natural  condition 
is  not  navigable. 

[For  other  cases,  see  Conrts,  VII.  e,  1,  in 
Digest  Sup.  Ct.  1908.] 

Waters  —  test  of  navigability. 

6.  The  test  of  navigability  of  a  river 
is  whether  it,  in  its  natural  state,  is  used 
or  is  capable  of  being  used  as  a  highway 
for  commerce  over  which  trade  and  travel 
is  or  may  be  conducted  in  the  customarv 
modes  of  trade  and  travel  on  water.  Navi- 
gability in  the  sense  of  the  law  is  not  de- 
stroyed because  the  watercourse  is  inter- 
rupted by  occasional  natural  obstructions 
or  portages,  nor  need  the  navigation  be 
open  at  all  seasons  of  the  year,  or  at  all 
stages  of  the  water. 

-For  other  cases,  see  Waters,  I.  a,  In  Digest 
Sup.  Ct  1908.] 

Commerce  ^  control  of  navigable  wa- 
ters ^  changed  conditions  —  artlflclal 
obstructions. 

6.  A  river  having  actual  navigable  ca- 
pacity in  its  natural  state,  and  capable  of 
carrying  commerce  among  the  states,  is 
within  the  power  of  Congress  to  preserve 
for  purposes  of  future  transportation, 
even  though  it  be  not  at  present  used  for 
such  commerce,  and  be  incapable  of  such 
use  according  to  present  methods,  either  by 
reason  of  changed  conditions  or  because  of 
artificial  obstructions. 

[For  other  cases,  see  Commerce,  II.  a,  lo 
Digest  Sup.  Ct.  1908.] 

Commerce  —  navigable  waters  —  ob- 
structions. 

7.  The  prohibition  in  the  Act  of  March 
3,  1899,  §  9,  against  the  construction  of  a 
dam  in  a  navigable  river  of  the  United 
States  without  the  approval  of  the  War 
Department,  applies  to  a  river  having 
actual  navigable  capacity  in  its  natural 
state,  and  capable  of  carrying  commerce 
among  the  states,  even  though  it  be  not  at 
present  used  for  such  commerce,  and  be  in- 
capable of  such  use  according  to  present 
methods,  either  by  reason  of  changed  con- 
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tions.  used   or  susceptible  of  beine   used,   as 

^"DUSrrup.'crioo8'l  ''"°^'"'''''  "•  ""  *"  highways  of  commerce,  over  which  trade 

Commerce  —  navigable  waters  —  Des  ^^^1  travel  are  or  may  be  conducted  in  the 

Plalnes  river.  customary  modes  of  trade  and  travel  on 

8.  The  Des  Plaines  river  below  the  city  water;  and  they  constitute  navigable  wa- 
of  Joliet,  and  just  above  where  the  Des  ters  of  the  United  States,  within  the 
Plaines  joins  the  Kankakee  to  form  the  meaning  of  the  acts  of  Congress,  in  con- 
JPT/  oi""!''  "  .*  .'^^r^P*'**  "7®^  ^J  11^  tradistinction  from  navigable  waters  of 

^roh^l^itfonY^'tTr^^^^^^  JJ«  -r^  «tat-'  ^'^^  they  form,  by 

6,  against  the  construction  of  a  dam  in  a  themselves,  or  by  uniting  with  other  wa- 

navigable  river  of  the  United  States  with-  ters,    a   contmued    highway    over   which 

out  the  approval  of  the  War  Department,  useful  commerce  is,  or  may  be,  carried 

(For  other  cases,  see  Commerce.  II.  b;  Waters,  on  with  other  states  or  foreign  countries 

I.  a,  in  Digest  Sup.  ct.  190^1  j^  the  customary  modes  in  which  such 

Commerce  -  control  of  navigable  wa-  commerce  is  conducted. 

War  DenarCen^^^^^^   "  '"''''  The  Daniel  BaU,  10  WaU.  557,  19  L. 

9.  The  requirem'ent  of  the  Act  of  «i.  999 ;  The  Montello,  20  Wall.  430,  22 
March  3,  1899,  §  9,  that  the  War  Depart-  L.  ed.  391. 

ment  approve  the  location  and  plans  for  The  Act  of  March  3,  1899,  under  which 

any  dam  in  a  navigable  river  of  the  United  relief  is  asked,  is  of  general  application 

States,  is  not  in  substance  satisfied  by  the  to  navigable  waters  throughout  the  United 

refusal  of  the  SecreUry  of  War  to  act  be-  states.     The  court  of  appeals  based  ite 

cause,  as   he  was  assured  that  the   river  judgment  solely  on  a  definition  of  navi- 

was  not  navigable,  he  had  no  jurisdiction.  „^xS^  «,„♦««„  ^i  au^  tt^u^j  c*.  *          u-  v 

This  cannot  be  regarded  as  an  equivalent  ^*^^«  ^^^"^  ^^  t^®  United  Stot^  which 

to  an  approval,  either  in  form  or  effect,  or  ^^f   law   does  not  recognize,   and   which 

even  as  an  official  inquiry  into  the  naviga-  admittedly    could    apply    only    within    a 

bility  of  the  river.  limited  territory. 

[For    other    cases,    sw    Commerce,    II.    b.    In  The  Daniel  Ball,  10  Wall.  557,  19  L. 

Digest  Bup.  Ct.  1908.]  ^^  ggg.  rpjj^  MonteUo,  20  WaU.  430,  22 

[No.  104.]  L.  ed.  391. 

The  Ordinance  of  1787  and  the  statutes 

Argued  December  17,  1920.     Decided  April  for    the   government    of   the    Northwest 

11,  1921.  Territory  ceased  to  have  any  effect  after 

A«««  .  *    -          ,»..,«.      r...  t^®  adnussion  of  the  state  of  Illinois,  in 
PPEAL  from  the  United  States  Cir-  igig^ 
cuit  Court  of  Appeals  for  the  Sev-  Van     Brocklin    v.     Tennessee     (Van 
enth  Circuit  to  review  a  decree  which  Brocklin  v.  Andereon)  117  U.  S.  151,  29 
affirmed  a  decree  of  the  District  Court  l.  ed.  845,  6  Sup.  a.  Rep.  670;  Hawkins 
for  the  Eastern  Division  of  the  North-  y.  Bleakly,  243  U.  S.  210,  61  L.  ed.  678, 
em   District  of  Illinois,   enjoining   the  37  gup.  ct.  Rep.  255,  Ann.  Cas.  1917D, 
construction  of  a  dam  in  the  Des  Plaines  537^  13  n.  C.  C.  A.  959 ;  Escanaba  & 
river.    Affirmed.  L.  M.  Transp.  Co.  v.  Chicago,  107  U.  S. 
See  same  ease  below,  168  C.  C.  A.  138,  678,  27  L.  ed.  442,  2  Sup.  Ct.  Rep.  185, 
256  Fed.  792.  L^  Plaisance  Bay  Harbor  Co.  v.  Monroe, 
The  facts  are  stated  in  th*  opinion,  w^alk.  Ch.  (Mich.)  155;  Sands  v.  Mania- 
Mr.  Frank  H.  Scott  argued  the  cause  tee  River  Improv.  Co.  123  U.  S.  288,  31 
and  filed  a  brief  for  appellant:  L-  ed.  149,  8  Sup.  Ct.  Rep.  113. 

The  title  to  the  bed  of  the  Des  Plaines  The  court  of  appeals  was  in  error  in 
river  at  the  point  in  question  is  in  appel-  stating,  in  its  opinion,  that  the  same 
lant.  The  contention  of  the  United  principle  as  that  contained  in  the  ordi- 
States  that  it  has  title  thereto  is  without  nance  was  preserved  in  the  Illinois  Con- 
any  foundation  in  law.  stitution. 

State  ex  rel.  Deneen  v.  Economy  light  Economy  Light  &  P.   Co.   v.   United 

&  P.  Co.  241  lU.  290,  89  N.  E.  760;  Pol-  States,  168  C.  C.  A.  138,  256  Fed.  800; 

lard  V.  Hagan,  3  How.  212,  11  L.  ed.  Escanaba  &  L.  M.  Transp.  Co.  v.  Chi- 

565 ;  Scott  v.  Lattig,  227  U.  S.  229,  57  cago,  107  U.  S.  678,  27  L.  ed.  442,  2  Sup. 

L.  ed.  490,  44  L.R.A.(N.S.)  107,  33  Sup.  Ct.  Rep.  185;  Dixon  v.  People,  168  lU. 

Ct.  Rep.  242;  DonneUy  v.  United  States,  179,  39  L.R.A.  116,  48  N.  E.  108;  People 

228  U.  S.  243,  57  L.  ed.  820,  33  Sup.  Ct.  ex  rel.  Woodyatt  v.  Thompson,  155  lU. 

Rep.  449,  Ann.  Cas.  1913E,  710;  Braxon  451,  40  N.  E.  307;  State  ex  rel.  Adams 

y.  Bressler,  64  111.  488, 13  Mor.  Min.  Rep.  v.  Cunningham,  81  Wis.  440,  15  UELA. 

163.  561,  51  N.  W.  724. 

Navigable  waten  are  those  which,  in  The  court  of  appeals  failed  to  distin- 
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g^h  between  streams  held  to  be  float- 
able under  the  laws  of  certain  of  the 
states,  and  navigable  waters  of  the  United 
States,  subject  to  the  control  of  Congress 
under  the  commerce  clause  of  the  Consti- 
tution, and,  in  consequence,  adopted  an 
erroneous  definition  of  '^navig^ble  waters 
of  the  United  States." 

Gaston  v.  Mace,  33  W.  Va,  14,  5  L.R.A. 
392,  25  Am.  St.  Rep.  848,  10  S.  E.  6a; 
Lewis  V.  Coffee  County,  77  Ala.  190,  54 
Am.  Rep.  55;  Duluth  Lumber  Co.  v.  St. 
Louis  Boom  &  Improv.  Co.  17  Fed.  419; 
Heyward  v.  Farmers'  Min.  Co.  42  S.  C. 
138,  28  L.R.A.  42,  46  Am.  St.  Rep.  702, 
19  S.  E.  963,  20  S.  E.  64;  Grand  Rapids 
V.  Powers,  89  Mich.  94,  14  L.R.A.  498, 
28  Am.  St.  Rep.  276,  50  N.  W.  661; 
Hubbard  v.  Bell,  54  111.  110,  5  Am.  Rep. 
98;  Schulte  v.  Warren.  218  III  108,  13 
L.R.A.(N.S.)  745,  75  N.  E.  782. 

The  Fox  river,  referred  to  in  the 
Montello  Case,  in  its  natural  condition, 
and  after  the  settlement  of  the  country, 
was  largely  used  for  commerce.  The  Des 
Plaines  was  not,  to  any  extent  whatever. 
The  physical  characteristios  of  the  Fox, 
as  compared  with  those  of  the  Des 
Plaines,  explain  the  marked  difference  in 
the  history  of  the  use  of  the  two  streams. 

The  Montello,  20  Wall.  440,  22  L.  ed. 
394;  State  ex  rel.  Deneen  v.  Economy 
Light  &  P.  Co.  241  lU.  290,  89  N.  E.  760; 
United  States  v.  Rio  Grande  Dam  & 
Irrig.  Co.  174  U.  S.  690,  43  L.  ed.  1136, 
19  Sup.  Ct.  Rep.  770. 

The  right  of  Congress  to  legislate  at 
all  arises  under  the  commerce  clause  of 
the  Constitution,  which  does  not  apply 
to  such  streams  as  the  Des  Plaines.  If 
the  Act  of  1899  applies  to  that  stream, 
it  is  void.  The  court  of  appeals  errone- 
ously held  that  the  right  to  so  legislate 
might  arise  under  the  war  powers  of 
Congress. 

Gibbons  v.  Ogden,  9  Wheat.  1,  6  L.  ed. 
23;  Monongahela  Nav.  Co.  y.  United 
States,  148  U.  S.  312,  37  L.  ed.  463,  13 
Sup.  Ct.  Rep.  622;  United  States  v. 
Cress,  243  U.  S.  316,  61  L.  ed.  746,  37 
Sup.  Ct.  Rep.  380;  Leovy  v.  United 
States,  177  U.  S.  621,  44  L.  ed.  914,  20 
Sup.  Ct.  Rep.  797;  The  Montello,  20 
Wall.  430,  22  L.  ed.  394;  Valentine  ex 
rel.  Dudley  v.  Berrien  Springs  Water 
Power  Co.  128  Mich.  280,  87  N.  W.  370 ; 
People  ex  rel.  Deneen  v.  Economy  Light 
&  P.  Co.  241  111.  290,  89  N.  E.  760; 
Schulte  v.  Warren,  218  111.  108, 13  L.R.A. 
(N.S.)  745,  75  N.  E.  782;  Grand  Rapids 
V.  Powers,  89  Mich.  94,  14  L.R.A.  498, 
28  Am.  St.  Rep.  276,  60  N.  W.  661; 
Kewanee  v.  Otley,  204  111.  402,  68  N.  E. 
388;  Tates  v.  Milwaukee,  10  Wall.  497, 
65  li.  ed. 


19  L.  ed.  984;  United  SUtes  v.  Rio 
Grande  Dam  &  Irrig.  Co.  174  U.  S.  690, 
43  L.  ed.  1136,  19  Sup.  Ct.  Rep.  770. 

The  commerce  clause  of  the  Constitu- 
tion does  not  apply  to  a  stream  which  is 
wholly  within  the  limits  of  one  state,  and 
which  does  not,  by  a  navigable  channel, 
connect  with  waters  making  it  available 
for  interstate  commerce. 

Veazie  v.  Moor,  14  How.  568,  14  L.  ed. 
545;  The  MonteUo,  20  WaU.  430,  22  L. 
ed.  391. 

Wherever,  in  the  course  of  a  stream, 
it  ceases  to  be  a  public  highway  for  com- 
merce between  states,  at  that  point  its 
national  character  terminates,  and  above 
that  it  is  within  the  exclusive  jurisdic- 
tion of  the  state. 

Neaderhouser  v.  State,  28  Ind.  257; 
Veazie  v.  Moor,  14  How.  568,  14  L.  ed. 
545;  The  Montello,  20  Wall.  411,  22  L. 
ed.  391;  United  States  v.  Rio  Grande 
Dam  &  Irrig.  Co.  174  U.  S.  690,  43  L. 
ed.  1136,  19  Sup.  Ct.  Rep.  770;  Com.  v. 
King,  150  Mass.  221,  5  L.R.A.  536,  22 
N.  E.  905. 

The  Sanitary  District  canal  is  not  a 
waterway  of  the  United  States. 

Beidler  v.  Sanitary  Dist.  211  HI.  629, 
67  L.R.A.  820,  71  N.  E.  1118;  Malony  v. 
Milwaukee,  1  Fed.  611. 

The  one  and  only  thing  on  which  this 
action  of  the  United  States  can  be  rested 
is  the  absence  of  a  formal  approval  by 
the  Chief  of  Engineers  and  the  Secretary 
of  War. 

Wilson  v.  Hudson  County  Water  Co. 
76  N.  J.  Eq:  543,  76  Atl.  560;  Cobb  v. 
Lincohi  Park,  202  111.  427,  63  L.R.A. 
264,  95  Am.  St.  Rep.  258,  67  N.  E.  5. 

In  the  instant  case,  the  Chief  of  En- 
gineers and  Secretary  of  War  found  not 
merely  that  the  proposed  structure  would 
not  interfere  with  commerce,  which  was 
all  that  was  required  under  the  Act  of 
1899,  but  they  found  that  there  was  no 
commerce  to  be  interfered  with,  and  that 
the  Des  Plaines  river  was  not  navigable. 

Wilson  V.  Hudson  County  Water  Co. 
76  N.  J.  Eq.  543,  76  Atl.  560;  Chicago, 
B.  &  Q.  R.  Co.  V.  Illinois,  200  U.  S.  561 
50  L.  ed.  596,  26  Sup.  Ct.  Rep.  341,  4 
Ann.  Cas.  1175 ;  Monongahela  Bridge  Co. 
V.  United  States,  216  U.  S.  177,  64  L. 
ed.  435,  30  Sup.  Ct.  Rep.  356. 

This  court  has,  in  effect,  intimated  that 
the  acts  of  the  War  Department,  above 
nigrrated,  should  prevent  interference 
with  the  construction  of  the  dam. 

Illinois  ex  rel.  Dunne  v.  Economy 
Light  &  P.  Co.  234  U.  S.  497,  58  L.  ed. 
1429,  34  Sup.  Ct.  Rep.  973. 

The  surest  test  of  whether  a  stream 
traversing  a  settled  country  is  nayigable 
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is  whatber  it  hu  beeo  aud  for  porposes  125  U.  S.  1,  31  L.  ed.  629,  8  Sap.  Ct. 

of  naefiil  commerce.    Aeeording  to  this  Rop-  811. 

test,  the  Dee  Pleinee  is  not  navig&ble.  The   court   of  appeals   was  led   into 

Packer  t.  Bird,  137  V.  S.  661,  34  L.  ed.  many  errors  of  fact,  as  to  most  of  whieb 

819,  11  Sap.  Ct.  Bep.  210 ;  Gould,  Wa-  there  was  no  conflict  in  the  evidenoe. 

tera,  §  43;  Farnham,  Waters,  pp.  121,  Economy   Light   &    P.    Co.    t.   United 

125;  State  t.  Qilmanton,  14  N.  H.  467;  States,  168  C.  C.  A.  138,  256  Fed.  798. 

5'"^'*5!1,^-  'f'''*™*^  59  "i«^-  226,  26  gp^oial    Assistant    to    the    Attorney 

N.    W.   491;    People  «   rel.    Denwm    v^  Q^neral  Ooodwto  argued  the  cause,  and, 

Economy  Light  &  P.  Co.  241  lU.  290,  89  ^ith  SoUcitor  General   FrieraoBrSed  a 

N.  E.  760,  234  U.  S.  520,  58  L.  ed.  1438,  brief  Lr  appelle^          '"'™«^  """»  " 

34  Sup.  Ct.  Bep-  973;  Webatw  T.  Ear-  Concurrent  decisions  of  the  two  lower 

na,  111  Tenn.  668,  59  L.B.A.  324,  69  S.  eourts  on  an  issue  of  fact  will   be  ac- 

"lJ^^- .  .,     „     ™  .  ceptod  by  this  court  onlesa  shown  to  be 

The  navigabibtjr  of  U>e  I>«  Plsmee  la  dearly  erronoouB. 

not  to  be  determined  by  its  capadty,  as  Luckenbach  y.  W.  J.  MoCahan  Snnr 

changed  by  the  addition  of  the  waters  of  Rgf  Co.  248  U.  S.  139,  63  L.  ed   170,  1 

the  Sanitary  Distnct.  A.L.R.  1522,  39  Bup.  Ct.  Rep.  53;  The 

People    ex    rel.    Deneen    t.    Economy  Wildcroft,  201  U.  S.  378-387,  50  L.  ed. 

l^''iT*J'•SS;^i^■^^?f/■J•c™'''  794^796.    26    Sup.    Ct.    Rep.' 487;    The 

S*  ^-  ^-J,^'  ^.h  •^■1*38,  34  Sup.  carib  Prince,  170  U.  8.  65fr-658,  42  L. 

Ct.  Rep.  973;  Philadelphia  t.   Stimson,  ^d.  1181-U85,  18  Sup.  Ct.  Rep.  753. 

m  us   6M,  56  L.  ed.  570,  32  Sup.  Ct.  The  navigation  of  L  D-Pi;i^«  riv- 

Jr    '.i  o.  »      *   ^    '      oVo  TT   o  ^Jh  "  oonnootion  with  foreign  and  intersUte 

United  States  T.  Cres^  M3  U.  8.  316,  61  commerw  makes  it  a  navigable  water  of 

L.  ed.  746,  37  Snp.  Ct.  Eep.  380;  Thun-  the  United  States. 

der  Bay  River  Boom  Co.  t.  Speechly,  31  The  MonteUo,  20  Wall.  430,  22  L.  ed 

Mioh.  336,  18  Am.  Rep.  184;  Druley  v.  391;  st.  Anthony  Falls  Water  Power  Co. 

Adam,  102  lU.  177;  Tourtellot  v.  Phelps,  v.  Water  Comre.  168  U.  S.  349,  359,  42 

4    Gray    370;    Loringston    v.    St.    Clair  l.  ed.  497,  501,  18  Sup.  Ct.  Rep.  157; 

County,  64  Ul.  66,  16  Am.  Rep.  516;  United  States  v.  Chandler  Dunbar  Water 

Chicago  v.  I*flm,  49  HI.  172.  Power  Co.  229  U.  S.  53,  57  L.  ed.  1063, 

The  attempted  nse  of  the  nver  in  pre-  33  Sup.  Ct.  Rep.  667;  Hickok  v.  Hine, 
settlement  days  by  explorers  and  traders  23  Ohio  St.  523,  527,  13  Am.  Rep.  255; 
proved  that  it  was  unnavigabla  The  Brown  t.  Chadbonme,  31  Me.  23,  50  Am. 
record  in  the  state  case  was  substantially  Deo.  641;  Moore  v.  Sanbome,  2  Mich 
the  Kme  as  in  the  instant  case.  Sucb  619,  59  Am.  Dec.  209;  Morgan  v.  King, 
additional  use  as  was  shown  in  this  esse  35  ^,  y.  454,  01  Am.  Dec  58. 
tended  to  support  the  conclusion  that  the  The  fact  that  navigation  may  be  difli- 
nvor  was  non-najigable  m  the  earliest  cult  and  at  places  interrupted  does  not 
histonoal  times.  The  fact  of  navigability  render  a  stream  unnavigable.  The  char- 
is  one  which  should  be  established  once  acter  of  a  river  as  a  public  highway  is 
for  all,  and  not  be  perpetually  retried.  not  detennined  by  the  frequency  of  its 

Wear  v.  Kansas,  245  U.   S.   154,  62  use,  but  by  its  capacity  for  being  used. 

L.  ed.  214,  38  Snp.  Ct.  Rep.  55,  Ann,  Hickok  v.  Hine,  23  Ohio  SL  527,  13 

Caa.  1918B,  586.  Am.  Rap.  255. 

The  report  of  the  engineers  employed  Nor    is    it    essential    that    the    stream 

ij  the  state  of  Illinois  in  connection  with  should  bs  capable  of  being  navigated  at 

the  laying  out  of  the  Illinois  &  Michigan  all  seasons  of  the  year, 

canal  shows  that  the  Dee  Plaines  was  not  Morgan  v.  King,  35  N.  T.  454,  91  Am. 

only  not  navigable,  but  could  not  furnish  Deo.  58;  Brown  v.  Chadboume,  31  Me. 

sufficient  water  to  supply  a  navigable  23,  50  Am.  Dec.  64L 

canal.  Nor  does  navigability  depmd  upon  the 

People   ex   rel.   Deneen    v.    Economy  amount  of  tonnage,  depth  of  water,  or 

Light  &  P.  Co.  241  111.  324,  80  N.  E.  capacity  for  use  by  modem  means  of 

760,  and  Illinois  ex  rel.  Dunne  v.  Eeono-  transportation. 

my  Light  ft  P.  Co.  234  U.   B.  497,-58  The  MonteUo,  20  WaU.  430,  22  L.  ed. 

L.  ed.  1429,  34  8np.  Ct.  Rep.  973,  in-  391;  State  r.  Pacific  Guano  Co.  22  S.  C. 

dieate  that  this  court  did   not  consider  50;  Eeyward  v.  Farmers'  Min.  Co.  42  S. 

that  the  Act  of  March  3,  189S,  applied  C.  139,  2&  LJt.A.  42,  46  Am.  St.  Rep. 

to  the  Des  Plaines  river.  702,  10   8.  E.  963,  20  8.   E.  64;  Bnr- 

WiUamette  Iron  Bridge  Co.  t.  Hateh,  ronriis  t.  Whitman,  69  Midi.  278,  26  N. 

BftO  »•  V.  S. 
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W.  491;  Wadsworth  v.  Smith,  11  Me. 
278,  26  Am.  Dec.  525;  Lewis  v.  Coffee 
County,  77  Ala.  193,  54  Am.  Rep.  55. 

Where  a  stream  is  navigable  in  a  state 
of  nature,  the  power  of  Congress  to  pro- 
tect and  promote  its  navigability  cannot 
be  lost  or  destroyed  by  nonuse  or  arti- 
ficial depletion. 

People  V.  Page,  39  App.  Div.  110,  56 
N.  Y.  Supp.  834,  58  N.  Y.  Supp.  239. 

It  was  within  the  constitutional  power 
of  Congress  to  enact  the  provisions  of 
the  Acts  of  1796  and  1804,  for  the  pur- 
pose of  regpilating  interstate  commerce  b^ 
perpetuating  the  public  highways  consti- 
tute by  the  navigable  streams  in  the 
territories. 

Coyle  V.  Smith,  221  U.  S.  559,  574,  55 
L.  ed..853,  860,  31  Sup.  Ct.  Rep.  688; 
United  States  v.  Sandoval,  231  U.  S.  28, 
38,  58  L.  ed.  107,  110,  34  Sup.  Ct.  Rep. 
1;  Ruddy  v.  Rossi,  248  U.  S.  104^  63 
L.  ed.  148,  39  Sup.  Ct.  Rep.  46. 

The  Act  of  March  3,  1899,  is  an  act 
for  the  protection  of  the  navigability  of 
the  stream,  and  prevents  impediments 
to  its  navigability,  even  in  the  absence 
of  actual  navigation. 

United  States  v.  Rio  Ghrande  Dam  Ir- 
rig.  Co.  174  U.  S.  690,  43  L.  ed.  1136, 
19  Sup.  Ct.  Rep.  770;  United  States  v. 
Chandler  Dunbar  Water  Power  Co.  229 
U.  S.  53,  57  L.  ed.  1063,  33  Sup.  Ct. 
Rep.  667. 

As  neither  Congress  nor  the  Illinois 
legislature  has  consented  to  or  given  au- 
thority for  the  building  of  tiie  dam  in 
question,  it  is  within  the  inhibition  of  the 
statute. 

Cummings  v.  Chicago,  188  U.  S.  410, 
47  L.  ed.  525,  23  Sup.  Ct.  Rep.  472; 
Montgomery  v.  Portland,  190  U.  S.  89, 
47  L.  ed.  965,  23  Sup.  Ct.  Rep.  735. 

While  firmly  resting  its  case  on  the 
nati)rtU  navigability  of  the  stream,  the 
government  submits  that  the  increased 
nAvi|^ability  of  the  stream,  caused  by 
turning  in  the  waters  of  Lake  Michigan, 
would,  had  it  been  unnavigable  in  a  state 
of  nature,  bring  it  directly  within  the 
oontrol  of  Congress  and  the  terms  of  the 
Act  of  March  3,  1899. 

Ex  parte  Boyer,  109  U.  S.  629,  27  L. 
ed.  1056,  3  Sup.  Ct.  Rep.  434;  The 
Robert  W.  Parsons,  191  U.  S.  17,  48 
L.  ed.  73,  24  Sup.  Ct.  Rep.  8;  Jliiononga- 
hela  Nav.  Co.  v.  United  States,  148  U.  S. 
312,  342,  37  L.  ed.  463,  473,  13  Sup.  Ct. 
Bep.  622;  Oilman  v.  Philadelphia,  3  Wall. 
713.  724,  18  L.  ed.  96,  99;  Gibson  v. 
United  States,  166  U.  S.  269,  41  L.  ed. 
996,  17  Sup.  Ct.  Rep.  578. 

No  action  of  the  War  Department 
eonld  estop  the  United  States  from  as- 
6.%  Ti.  ed. 


serting  the  navigability  of  a  stream,  and 
from  removing  or  preventing  an  obstruc- 
tion to  its  navigability,  without  compen- 
sation. 

Greenleaf  Johnson  Lumber  Co.  v. 
Garrison,  237  U.  S.  251,  59  L.  ed.  939, 
35  Sup.  Ct.  Rep.  551;  Lewis  Blue  Point 
Oyster  Cultivation  Co.  v.  Briggs,  229  U. 
S.  82.  57  L.  ed.  1083,  33  Sup.  Ct.  Rep. 
679,  Ann.  Cas.  1915 A,  232;  Union  Bridge 
Co.  V.  United  States,  204  U.  S.  364,  400, 
51  L.  ed.  523,  539,  27  Sup.  Ct  Rep.  367; 
Philadelphia  Co.  v.  Stimson,  223  U.  S. 
605,  56  L.  ed.  570,  32  Sup.  Ct.  Rep.  340; 
United  States  v.  Chandler  Dunbar 
Water  Power  Co.  229  U.  S.  63,  68,  57 
L.  ed.  1063,  1077,  33  Sup.  Ct.  Rep.  667; 
West  Chicago  Street  R.  Co.  v.  Dlinois, 
201  U.  S.  506,  50  L.  ed.  845,  26  Sup.  Ct. 
Rep.  518;  Chicago,  B.  &  Q.  R.  Co.  v. 
Illinois,  200  U.  S.  561,  50  L.  ed.  596,  26 
Sup.  Ct.  Rep.  341,  4  Ann.  Cas.  1175. 

This  court  has  never  passed  on  the 
merits  of  the  present  controversy  in  any 
of  its  phases,  out  has  ezpresdy  declined 
so  to  do. 

Dlinois  ex  rel.  Dunne  v.  Economy 
Light  &  P.  Co.  234  U.  S.  497,  58  L.  ed. 
1429,  34  Sup.  Ct.  Rep.  973. 

Mr.  Justice  Pitney  delivered  the  opin- 
ion of  the  court: 

This  was  a  suit  brought  by  the  United 
States  against  appellant  in  the  district 
court  for  the  northern  district  of  Dli- 
nois, eastern  division,  for  an  injunction 
to  restrain  defendant  from  constructing 
a  dam  in  the  Des  Plaines  river  at  a  point 
in  Grundy  county,  Illinois,  without  the 
consent  of  Congress  or  authority  of  the 
legislature  of  the  state,  and  without  ap- 
proval of  the  location  and  plans  by  the 
Chief  of  Engineers  and  the  Secretary  of 
War  of  the  United  States.  Relief  was 
prayed  upon  two  grounds:  (1)  That 
the  river  bed  where  the  dam  was  being 
constructed  was  the  property  of  the 
United  States;  (2)  that  the  Des  Plaines 
river  was  a  navigable  waterway  of  the 
United  States,  and  the  proposed  con- 
struction of  a  dam  therein  wa^s  in  viola- 
tion of  the  Act  of  Congress  of  March  3, 
1899  (chap.  425,  §  9,  30  Stat  at  L.  1121, 
1151,  Comp.  Stat.  §  9971,  9  Fed.  Stat. 
Anno.  2d  ed.  p.  81).  The  first  ground 
was  overruled  by  the  district  court  and 
disregarded  by  the  circuit  court  of  ap- 

?eals.  We  need  not  consider  it  further, 
'he  second  ground  was  sustained  by  the 
district  court,  and  its  final  decree  grant- 
ing an  injunction  was  [116]  affirmed  by 
the  circuit  court  of  appeals.  168  C.  C.  A. 
138,  256  Fed.  792.    The  present  appeal 

followed. 
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Section  7  of  Act  of  September  19  1675)  down  to  the  end  of  the  first  qaar- 
1890  (chap.  907,  26  Stat,  at  L.  426,  454)  ter  of  the  nineteenth  century.  DetAih 
makes  it  unlawful  to  build  any  dam  oi  are  given  in  the  opinion  of  the  eireoit 
other  structure  in  any  navigable  river  oi  court  of  appeals,  and  need  not  be  re- 
other  waters  of  the  United  States,  bo  a:  peated.  SufRce  it  to  say  that  there  was 
to  obstruct  or  impair  navigation,  with-  a  well-known  route  by  water,  called  the 
out  |>ermis3ion  of  the  Secretary  of  War  Chicago-Des  Plalnes-Illinois  route,  ruu- 
Seetion  9  of  the  Act  of  March  3,  189E  ning  up  the  Chicago  river  from  its 
(30  Stat,  at  L.  1151,  chap.  425),  de-  mouth  on  I^ke  Kichigau  to  a  point  on 
elares:  "That  it  shall  not  be  lawful  tc  the  west  fork  of  the  south  braneh; 
construct  or  commence  the  conatruction  thence  westerly  by  water  or  portage, 
of  any  bridge,  dam,  dike,  or  causewaj  according  to  the  season,  to  Mud  lake, 
over  or  in  any  .  .  .  navigable  river  about  2  miles;  thence  to  the  Des  Plaines 
or  other  navigable  water  of  the  United  near  Riverside,  2  miles',  thence  down  the 
States  until  the  consent  of  Congress  to  Des  Plaines  to  the  confluence  of  that 
iho  building  of  such  stmetures  shall  river  with  the  Kankakee,  where  they 
have  been  obtained  and  until  the  plans  form  the  Illinois  river;  thence  down  the 
for  the  same  shall  have  been  submitted  Illinois  to  its  junetion  with  the  Missis- 
to  and  approved  by  the  Chief  of  Engi-  aippi.  During  the  period  mentioned  the 
neers  and  by  the  Secretary  of  War;  fur  trade  was  a  leading  branch  of  com- 
Provided,  that  such  structures  may  be  merce  in  the  western  territory,  and  it 
built  under  authority  of. the  legislature  was  regularly  conducted  upon  the  Dei 
of  a  state  across  rivers  and  other  water-  Plaines  river.  Supplies  in  large  quaa- 
ways  the  navigable  portions  of  which  lie  tity  and  variety,  needed  by  the  early  set- 
wholly  within  the  limits  of  a  single  tiers,  also  were  transported  over  this 
atate,  provided  the  location  and  plana  route  between  Chicago  and  St.  Louis 
thereof  are  submitted  to  and  approved  and  other  points.  Canoea  and  other 
by  the  Chief  of  Engineers  and  by  the  boats  of  various  kinds  were  employed, 
Secretary  of  War  before  coustructton  having  light  draft,  but  capable  of  carry- 
iB  commenced    .    .    ."  ing  several  tons  each,  and  manned  by 

There  is  no  contention  that  the  eon-  crews  of  six  or  eight  men.  The  route  was 
sent  of  Congress  for  the  building  of  the  navigated  by  the  American  Fur  Company 
proposed  dam  has  been  obtained,  that  regularly  during  a  period  of  years  down 
its  constmctioD  has  been  anthorieed  by  to  about  1825,  after  which  it  was  dis- 
the  legislature  of  the  state  of  Illinois,  used  because  the  trade  had  receded  to 
or  that  the  location  and  plans  have  been  interior  portions  of  Illinois  that  eoold 
submitted  to  and  approved  by  the  Chief  be  reached  [118]  more  conveniently  with 
of  Engineers  and  the  Secretary  of  War.  horses.  Later,  changes  occurred  in  the 
The  substantial  defense  is  that  the  Des  river,  due  to  the  drainage  of  a  swamp 
Plaines  river,  at  the  site  of  the  proposed  in  the  region  of  the  portage,  the  clear- 
dam,  which  is  below  the  city  of  Joliet,  ing  away  of  forests  affecting  the  rain- 
and  just  above  the  point  where  the  fall  and  the  distribution  of  the  run-off, 
Des  Plaines  joins  the  Kankakee  to  form  and  thus  shortening  the  duration  of  the 
the  Illinois  river,  is  not  navigable  in  higher  stages  of  water;  the  constmetion 
fact,  and  not  within  the  description  (under  state  authority)  of  the  Illinois 
"navigable  river,  or  other  navigable  wa-  and  Michigan  canal  in  1848,  and  its 
ter  of  the  United  States,"  as  employed  deepening  in  1866  to  1871,  which  divert- 
in  the  Act  of  1899.  ed  a  part  of  the  hill  drainage  towards 

[117]   The  district  court  found  that  the  Chicago  river;  and  the  construction 

there  was  no  evidence  of  actual  naviga-  „£  thg  Sanitary  and  Ship  canal  in  1892 

tion  within  the  memory  of  living  men,  ^^  ^894 

and  that  there  would  be  no  pMsent  inter-  3^,  in  spite  of  these  changes,  the  cir- 

ferwice  with  navigation  by  the  building  ^^j^  ^„„t  ^f            ^^  q^^  (feg'c.  c.  A. 

of  the  proposed  dam     The  circuit  court  jgg  356  Fed.  8M)  that  the  Des  Plaine. 

of  appeals  did  not  disturb  this  finding  ■    '_   ■     _   .„_i.;„„„„.   ..  „i.i.     *  _  * 

(168  c!  C.  A.  138,  256  Fed.  792,  798)  "'"  ^.  f  T  f  ^^t     nt^       °^-"'i^ 

But  both  courts  found  that  in  its  natural  f"™  Riverside  (at  the  Chicagjo  divide) 

state  the  river  was  navigable  in   fact,  '*»  1^/  '°*'^f'':  .""^  although  there  la  a 

and  that  it  was  actually  used  for  the  ™P'*'  '^^  m  places  shaUow  water,  with 

purposes  of  navigation  and  trading  in  boulders    and    obstructions,    yet    theaa 

the  customary  way,  and  with  the  kinds  things  do  not  affect  its  navigable  eapae- 

of  craft  ordinarily  in  use  for  that  pur-  ity;  that  the  same  is  true  <^  the  nppar 

pose  on  rivera   of   the   United   States,  part  of  the  Illinois  river  above  the  head 

from    early    fur-trading    days    (about  of  ateamhoat  navigation;  and  that  both 

SS3  M«  V.  B. 
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streams  are  navigable  and  are  within 
the  Act  of  1899. 

Since  about  the  year  1835  a  number 
of  dams  have  been  built  in  the  Des 
Plainesy  without  authority  from  the 
United  States,  and  one  or  more  of  them 
still  remains;  besides,  a  considerable 
number  of  bridges  of  various  kinds  span 
the  river.  The  fact,  however,  that  arti- 
ficial obstructions  exist,  capable  of  be- 
ing abated  by  due  exercise  of  the  pub- 
lic authority,  does  not  prevent  the 
stream  from  being  regarded  as  naviga- 
ble in  law,  if,  supposing  them  to  be 
abated,  it  be  navigable  in  fact  in  its 
natural  state.  The  authority  of  Con- 
gress  to  prohibit  added  obstructions  is 
not  taken  away  by  the  fact  that  it  has 
omitted  to  take  action  in  previous  cases. 

The  public  interest  in  navigable 
streams  of  this  character  in  Illinois  and 
neighboring  states,  and  the  Federal  au- 
thority over  such  as  are  capable  of  serv- 
ing commerce  among  the  states,  do  not 
arise  from  custom  or  implication,  [119] 
but  have  a  very  definite  origin.  By 
article  4  of  the  compact  in  the  Ordinance 
of  July  13,  1787,  for  the  government  of 
the  territory  northwest  of  the  river  Ohio, 
it  was  declared:  "The  navigable  waters 
leading  into  the  Mississippi  and  Saint 
Lawrence,  and  the  carrying  places  be- 
tween the  same,  shall  be  common  high- 
ways, and  forever  free,  as  well  to  the 
inhabitants  of  the  said  territory,  as  to 
the  citizens  of  the  United  States,  and 
those  of  any  other  states  that  may  be 
admitted  into  the  Confederacy,  without 
any  tax,  impost,  or  duty  therefor."  1 
Stat,  at  L.  51,  52,  note ;  U.  S.  Rev.  Stat. 
1878  ed.  pp.  13,  16.  This  was  under  the 
Confederation;  but  the  first  Congress 
under  the  new  Constitution  expressed  a 
design  to  have  it  continue  in  full  effect, 
in  the  Act  of  August  7,  1789  (chap.  8; 

1  Stat,  at  L.  50).  A  purpose  to  preserve 
the  rights  of  public  highway  in  the  nav- 
igable rivers  was  again  manifested  in  § 
9  of  Act  of  May  18,  1796  (chap.  29,  1 
Stat,  at  L.  464,  468,  Comp.  Stat.  §§  4457, 
4918,  8  Fed.  Stat.  Anno.  2d  ed.  p.  508,  9 
Fed.  Stat.  Anno.  2d  ed.  p.  12).  The 
territory  of  Indiana  (including  what  is 
now  Illinois)  was  set  apart  and  organ- 
ized by  Act  of  May  7,  1800,  which,  in 
§  2,  reiterated  that  purpose   (chap.  41, 

2  Stat,  at  L.  58,  59) ;  and  in  an  act  pro- 
viding for  the  disposal  of  the  public 
lands  therein  (Act  of  March  26,  1804, 
chap.  35,  §  6;  2  Stat,  at  L.  277,  279, 
280),  it  was  again  declared  "that  all  the 
navigable  rivers,  creeks,  and  waters, 
within  the  Indiana  territory,  shall  be 
deemed  to  be  and  remain  public  high- 
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ways.''  Illinois  was  set  apart  and  a  sep- 
arate territorial  government  established 
therein  by  Act  of  February  3,  1809 
(chap.  13,  2  Stat,  at  L.  514).  By  §  2, 
the  government  was  to  be  "in  all  re- 
spects similar"  to  that  provided  by  the 
Ordinance  of  1787  and  the  Act  of  Au- 
gust 7,  1789,  and  the  inhabitants  were 
to  enjoy  all  the  rights,  privileges,  and 
conditions  granted  by  the  ordinance. 
An  act  to  enable  the  people  of  Illinois 
to  form  a  state  government,  approved 
April  18,  1818  (chap.  67,  3  Stat,  at  L. 
428),  contained  a  proviso  (§  4,  p.  430) 
that  such  government  should  not  be  re- 
pugnant to  the  Ordinance  of  1787.  The 
state  Constitution  declared  its  purpose 
to  [120]  be  consistent  with  the  ordi- 
nance, and  the  resolution  of  Congress 
declaring  admission  of  the  state  into  the 
Union  (December  3,  1818,  3  Stat,  at  L. 
536)  acknowledged  that  the  Constitution 
and  state  government  were  "in  con- 
formity to  the  principles  of  the  articles 
of  compact"  in  the  Ordinance  of  1787. 

There  can  be  no  doubt  that  the  wa- 
ters of  the  Chicago-Des  Plaines-Illinois 
route  "and  the  carrying  places  between 
the  same"  constituted  one  of  the  routes 
of  commerce  intended  by  the  ordinance, 
and  the  subsequent  acts  referred  to,  to 
be  maintained  as  common  highways.  It 
did  not  make  them  navigable  in  law  un- 
less they  were  navigable  in  fact,  but  de- 
clared the  public  rights  therein  so  far  as 
they  were  navigable  in  fact;  and  it  is 
curious  and  interesting  that  the  impor- 
tance of  these  inland  waterways,  and 
the  inappropriateness  of  the  tidal  test 
in  defining  our  navigable  waters,  were 
thus  recognized  by  the  Congress  of  the 
Confederation  more  than  eighty  years 
before  this  court  decided  The  Daniel 
Ball,  10  Wall.  557,  563,  19  L.  ed.  999, 
1001,  and  more  than  sixty  years  before 
The  Genesee  Chief  v.  Fitzhugh,  12  How. 
443,  455,  13  L.  ed.  1058,  1063. 

To  the  extent  that  it  pertained  to  in- 
ternal affairs,  the  Ordinance  of  1787 — 
notwithstanding  its  contractual  form — 
was  no  more  than  a  regulation  of  terri- 
tory belonging  to  the  United  States,  and 
was  superseded  by  the  admission  of  the 
state  of  Illinois  into  the  Union  "on  an 
equal  footing  with  the  original  states  in 
all  respects  whatever."  Permoli  v.  New 
Orleans,  3  How.  589,  610,  11  L.  ed.  739, 
748;  Van  Brocklin  v.  Tennessee  (Van 
Brocklin  v.  Anderson)  117  U.  S.  151, 
159,  29  L.  ed.  845,  847,  6  Sup.  Ct.  Rep. 
670;  Hawkins  v.  Bleakly,  243  U.  S.  210, 
217,  61  L.  ed.  678,  684,  37  Sup.  Ct.  Rep. 
255,  Ann.  Cas.  1917D,  637, 13  N.  CCA. 

959.    But,  so  far  as  it  established  public 
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rights  of  highway  in  navigable  waters 
capable  of  bearing  commerce  from  state 
to  state,  it  did  not  re<2:ulate  internal  af- 
fairs alone,  and  was  no  more  capable  of 
repeal  by  one  of  the  states  than  any 
other  regulation  of  interstate  commerce 
enacted  by  the  Congress;  being  analo- 
gous in  this  respect  to  legislation  en- 
acted under  the  exclusive  power  [121] 
of  Congress  to  regulate  commerce  with 
the  Indian  tribes.  Pollard  v.  Hagan,  3 
How.  212,  229,  230,  11  L.  ed.  565,  573, 
574;  Kx  parte  Webb,  225  U.  S.  663,  683, 
690,  691,  56  L.  ed.  1248,  1256, 1259, 1260, 
32  Sup.  Ct.  Rep.  769;  United  States  v. 
Sandoval,  231  U.  S.  28,  38,  58  L.  ed. 
107,  110,  34  Sup.  Ct.  Rep.  1. 

Nothing  inconsistent  with  this  was  de- 
cided in  Escanaba  &  L.  M.  Transp.  Co. 
V.  Chicago,  107  U.  S.  678,  688,  689,  27 
L.  ed.  442,  446,  447,  2  Sup.  Ct.  Rep.  185 ; 
Huse  V.  Glover,  119  U.  S.  543,  546,  30 
L.  ed.  487,  489,  7  Sup.  Ct.  Rep.  313; 
Sands  v.  Manistee  River  Improv.  Co.  123 
U.  S.  288,  295,  296,  31  L.  ed.  149,  151, 
162,  8  Sup.  Ct.  Rep.  113;  Willamette 
Iron  Bridge  Co.  v.  Hatch,  125  U.  S.  1, 
8-11,  31  L.  ed.  629,  632,  633,  8  Sup.  Ct. 
Rep.  811.  Those  cases  simply  hold,  in 
effect,  that  a  state  formed  out  of  a  part 
of  the  Northwest  Territory  has  the  same 
power  to  regulate  navigable  waters 
within  its  borders  that  is  possessed  by 
other  states  of  the  Union;  that  is  to 
say,  until  Cong^ress  intervenes,  the  pow- 
er of  the  state,  locally  exerted,  is  ple- 
nary; nevertheless,  where  the  navigation 
serves  commerce  among  the  states  or 
with  foreign  nations.  Congress  has  the 
supreme  power  when  it  chooses  to  act, 
and  is  not  prevented,  by  anything  the 
states  may  have  done,  from  assuming 
entire  control  in  the  matter.  In  short, 
that  the  rule  laid  down  in  Will  son  v. 
Black  Bird  Creek  Marsh  Co.  2  Pet.  245, 
252,  7  L.  ed.  412,  414,  and  Oilman  v. 
Philadelphia,  3  Wall.  713,  731,  18  L.  ed. 
96,  101,  applies  to  states  formed  out  of 
the  Northwest  Territory  as  well  as  to 
others.  This  is  not  questioned.  But,  as 
was  recognized  in  the  Oilman  Case  (p. 
731),  Congress  may  exercise  its  author- 
ity through  general  as  well  as  through 
special  laws,  its  power  in  either  case  be- 
ing supreme.  The  Act  of  1899  (30  Stat, 
at  L.  1151,  chap.  425),  upon  which  the 
present  bill  is  founded,  is  a  due  asser- 
tion of  the  authority  of  Congress  over 
all  navigable  waters  within  its  jurisdic- 
tion: and  it  must  be  accorded  due 
weight  as  such. 

The  circuit  court  of  appeals,  in  pass- 
ing upon  the  question  of  navigability, 

eorreetly  applied  the  test  laid  down  by 
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this  court  in  The  Daniel  Ball,  10  WalL 
557,  563,  19  L.  ed.  999,  1001;  and  The 
Montello,  20  Wall.  430,  440-443,  22  L. 
ed.  391,  394,  395;  that  is,  the  test 
whether  the  river,  in  its  natural  state, 
is  used,  or  capable  of  being  used,  as  a 
highway  for  commerce,  over  whieh 
[1223  trade  and  travel  are  or  may  be 
conducted  in  the  customary  modes  of 
trade  and  travel  on  water.  Navigability, 
in  the  sense  of  the  law,  is  not  destroyeid 
because  the  watercourse  is  interrupted 
by  occasional  natural  obstructions  or 
portages;  nor  need  the  navigation  be 
open  at  all  seasons  of  the  year,  or  at  all 
stages  of  the  water. 

In  The  Montello,  supra,  the  question 
was  whether  Fox  river,  in  the  state  of 
Wisconsin,  was  a  navigable  water  of 
the  United  States  within  the  meaning 
of  acts  of  Congress.  Originally  there 
were  rapids  and  falls  in  the  river,  bat 
these  had  been  obviated  by  looks,  canals, 
and  dams,  so  as  to  furnish  an  uninter- 
rupted water  communication  for  steam 
vessels  of  a  considerable  capacity.  It 
was  ai^ed  (p.  440)  that  although,  since 
these  improvements,  the  river  might  be 
considered  as  a  highway  for  conuneree 
conducted  in  the  ordinary  modes,  it  was 
not  so  in  its  natural  state,  and  therefore 
not  navigable  under  the  decision  in  the 
Daniel  Ball,  supra.  The  court,  accept- 
ing navigability  in  the  natural  state  of 
the  river  as  the  correct  test,  proceeded 
to  show  that,  before  the  improvements 
resulting  in  an  unbroken  navigation,  and 
when  a  few  portages  were  necessary,  a 
large  and  successful  interstate  com- 
merce had  been  carried  through  the 
river  by  means  of  Durham  boats;  and, 
speaking  by  Mr.  Justice  Davis,  proceed- 
ed to  say  (p.  441)  that,  even  aside  from 
the  Ordinance  of  1787,  ''the  tme  test  of 
the  navigability  of  a  stream  does  not 
depend  on  the  mode  by  which  conunerce 
is,  or  may  be,  conducted,  nor  the  diffi- 
culties attending  navigation.  If  this 
were  so,  the  public  would  be  deprived  of 
the  use  of  many  of  the  large  rivers  of 
the  country  over  which  rafts  of  lumber 
of  great  value  are  constantly  taken  to 
market.  It  would  be  a  narrow  role  to 
hold  that  in  this  country,  unless  a  river 
was  capable  of  being  navigated  by  steam 
or  sail  vessels,  it  could  not  be  treated 
as  a  public  highway.  The  capability  of 
use  by  the  public  for  purposes  of  trans- 
portation and  conmierce  affords  the  true 
criterion  of  the  [123]  navigability  of  a 
river,  rather  than  the  extent  and  manner 
of  that  use.  If  it  be  capable  in  its 
natural  state  of  being  used  for  pnzposes 
of  commerce,  no  matter  in  wbmt  mode 
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the  eommerce  may  be  conducted,  it  is 
navigable  in  fact,  and  becomes  in  law  a 
public  river  or  highway."  Proceeding  to 
say  (p.  442)  that,  notwithstanding  the 
fact  that  before  the  improvements  there 
were  obstructions  to  an  unbroken  nav- 
igation, which  rendered  the  navigation 
difificult,  and  prevented  the  adoption  of 
modem  agencies,  conmierce  was  success- 
fully carried  on,  the  court  pointed  out 
(p.  442)  that  the  Ordinance  of  1787  rec- 
ognized "carrying  places"  as  a  part  of 
a  navigable  waterway. 

Our  attention  is  called  to  the  fact  that 
in  People  ex  rel.  Deneen  v.  Economy  Light 
&  P.  Co.  241  HI.  290,  320-338,  89  N.  E. 
760,  the  supreme  court  of  Illinois  held 
that  the  Des  Plaines  in  its  natural  condi- 
tion is  not  a  navigable  stream;  and  it  is 
intimated  that  we  ought  to  follow  that 
decision.  A  writ  of  error  brought  to 
review  it  was  dismissed  by  us  because 
no  Federal  question  was  involved  (234 
U.  S.  497,  510,  624,  68  L.  ed.  1429,  1434, 
1439,  34  Sup.  Ct.  Rep.  973).  Of  course, 
the  decision  does  not*  render  the  matter 
res  judicata,  as  the  United  States  was 
not  a  party.  The  district  court  in  the 
present  case  treated  it  as  not  persuasive, 
because  it  appeared  that  evidence  was 
wanting  which  is  present  here;  and  we 
cannot  say  that  the  court  below  erred 
in  not  following  it. 

We  concur  in  the  opinion  of  the  cir- 
cuit court  of  appeals  that  a  river  having 
actual  navigable  capacity  in  its  natural 
state,  and  capable  of  carrying  commerce 
among  the  states,  is  within  the  power  of 
Congress  to  preserve  for  purposes  of 
future  transportation,  even  though  it  be 
not  at  present  used  for  such  commerce, 
and  be  incapable  of  such  use  according 
to  present  methods,  either  by  reason  of 
changed  conditions  or  because  of  arti- 
ficial obstructions.  And  we  agree  that 
the  provisions  of  §  9  of  the  Act  of  1899 
(30  Stat,  at  L.  1151,  chap.  425,  Comp. 
Stat.  §  9971,  9  Fed.  Stat.  Anno.  2d  ed. 
p.  81)  apply  to  such  a  stream.  The  act 
in  terms  applies  to  *'any  navigable  river, 
or  other  [124]  navigable  water  of  the 
United  States;''  and,  without  doing  vio- 
lence to  its  manifest  purpose,  we  cannot 
limit  its  prohibition  to  such  navigable 
waters  as  were,  at  the  time  of  its  pas- 
sage, or  now  are,  actually  open  for  use. 
The  Des  Plaines  river,  after  being  of 
practical  service  as  a  highway  of  com- 
meroe  for  a  century  and  a  half,  fell  into 
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course  of  trade  or  methods  of  navigation, 
or  changes  in  its  own  condition  partly  as 
the  result  of  artificial  obstructions.  In 
consequence,  it  has  been  out  of  use  for  a 
hundred  years;  but  a  hundred  years  is  a 
brief  space  in  the  life  of  a  nation;  im- 
provements in  the  methods  of  water 
transportation,  or  increased  cost  in 
other  methods  of  transportation,  may 
restore  the  usefulness  of  this  streami; 
since  it  is  a  natural  interstate  waterway, 
it  is  within  the  power  of  Congress  to 
improve  it  at  the  public  expense;  and  it 
is  not  difficult  to  believe  that  many  other 
streams  are  in  like  condition,  and  re- 
quire only  the  exertion  of  Federal  con- 
trol to  make  them  again  important 
avenues  of  commerce  among  the  states. 
If  they  are  to  be  abandoned,  it  is  for 
Congress,  not  the  courts,  so  to  declare. 
The  policy  of  Congress  is  clearly  evi- 
denced in  the  Act  of  1899,  and,  in  the 
present  case  at  least,  nothing  remains 
but  to  give  .effect  to  it. 

It  is  contended  that,  supposing  the 
Des  Plaines  is  navigable,  the  purpose  of 
the  Act  of  1899  was  in  effect  accom- 
plished because  appellant  or  its  prede- 
cessor, before  proceeding  with  the  en- 
terprise, submitted  the  plans  for  the 
proposed  dam  to  the  War  Department, 
and  that  Department  '^in  substance  gave 
its  approval,''  although  it  did  not  for- 
mally approve  the  plans,  because  it  did 
not  consider  the  Des  Plaines  river  a  nav- 
igable water  of  the  United  States.  It 
appears,  however,  that  there  was  no  ap- 
plication for  an  approval  under  the  Act 
of  1899,  and  the  Department  was  not 
called  upon  to  exercise  its  jurisdiction 
under  that  act.  There  was  an  informal 
hearing  before  the  Secretary,  at  which 
the  representatives  of  [125]  appellant, 
assuring  him  that  the  Des  Plaines  was 
not  a  navigable  stream  either  in  law  or 
in  fact,  and  that  the  Department  had  np 
jurisdiction  over  it,  asked  not  for  a  per- 
mit, but  in  effect  for  an  assurance  that 
no  permit  was  necessary.  The  Secre- 
tary declined  to  act  because,  as  the 
river  was  not  navigable,  he  had  no  juris- 
diction. We  cannot  regard  this  as 
equivalent  to  an  approval,  either  in 
form  or  effect,  or  even  as  an  official  in- 
quiry into  the  navigability  of  the  river. 

Decree  affirmed. 

Mr.  Justice  MeReynolda  took  no  part 
in  the  consideration  or  decision  of  this 
ease. 
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SARAH  MART  WALL^  Adminiatratriz  of 
the  Estate  of  Edward  Wall,  Deceased, 
PUT.  in  Err., 

▼. 

CHESAPEAKE  k  OHIO  RAILWAY  COM- 
PANY. 

(See  S.  C.  Reporter's  ed.  125, 126.) 

Error  to  state  court  —  Federal  ques- 
tion —  rehearing. 

A  Federal  question  first  raised  by  a 
petition  to  the  highest  court  of  the  state 
for  a  rehearing,  which  that  court  overruled 
without  more,  will  not  support  a  writ  of 
error  from  the  Federal  Supreme  Court. 
[For  other  cases,  see  Appeal  and  Error,  1292- 
1810,  in  Digest  Sup.  Ct.  1910.] 

[No.  237.] 

Argued  March  21,  1921.    Decided  April  11, 

1921. 

IN  ERROR  to  the  Supreme  Court  of 
the  State  of  Illinois  to  review  a 
judgment  which  reversed  a  judgment 
of  the  Appellafe  Court  for  the  First 
District  in  that  state,  affirming  a  judg- 
ment of  the  Circuit  Court  of  Cook 
County  in  favor  of  plaintiff  in  an  ac- 
tion for  death.  Dismissed  for  want  of 
jurisdiction. 

See  same  case  below,  290  111.  227,  125 
N.  E.  20. 

The  facts  are  stated  in  the  opinion. 

Mr.  C.  Paul  TaUmadge  argued  the 
cause,  and,  with  Messrs.  A.  W.  Bulkley 

Note. — On  the  general  subject  of 
writs  of  error  from  the  United  States 
Supreme  Court  to  state  courts — see 
notes  to  Martin  v.  Hunter,  4  L.  ed.  U.  S. 
97;  Hamblin  v.  Western  Land  Co.  37  L. 
ed.  U.  S.  267;  Re  Buchanan,  39  L.  ed. 
U.  S.  884;  and  Kipley  v.  Illinois,  42  L. 
ed.  U.  S.  998. 

On  how  and  when  questions  must  be 
raised  and  decided  in  a  state  court  in 
order  to  make  a  case  for  a  writ  of  error 
from  the  Supreme  Court  of  the  United 
States — see  note  to  Mutual  L.  Ins.  Co. 
V.  McGrew,  63  L.R.A.  33. 

On  what  the  record  must  show  respect- 
ing the  presentation  and  decision  of  a 
Federal  question  in  order  to  confer  juris- 
diction on  the  Supreme  Court  of  the 
United  States  of  a  writ  of  error  to  a 
state  court — see  note  to  Hooker  v.  Los 
Angeles,  63  L.R.A.  471. 

As  to  when  Federal  question  is  raised 
in  time  to  sustain  the  appellate  jurisdic- 
tion of  the  Federal  Supreme  Court  over 
state  courts — see  note  to  Chicago,  I.  & 
L.  R.  Co.  V.  McGuire,  49  L.  ed.  U.  S.  414. 
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and  C.  E.  More,  filed  a  brief  for  plain- 
tiff in  error: 

A  litigant  successful  in  the  nisi  prini 
court,  and  who  has  his  Federal  eonstitn- 
tional  rights  violated  for  the  first  time 
by  the  supreme  court  of  the  state,  is  in 
apt  time  when  he  then  raises  the  Federal 
question. 

Saunders  v.  Shaw,  244  U.  8.  317,  61 
L.  ed.  1163,  37  Sup.  Ct.  Rep.  638. 

Plaintiff  could  not  attaek  the  1903 
amendment  of  the  Illinois  statute  as  un- 
constitutional and  repugnant  to  the  Fed* 
eral  Constitution,  for  the  reason  that  the 
trial  court  and  the  appellate  eourt — ^in 
fact,  all  the  courts  in  the  state  of  Illinois 
which  had  passed  upon  the  statute — had 
construed  it  as  not  being  retroaetive,  and 
therefore  it  did  not  concern  her  ease. 

Brennan  v.  Eleetrical  Installation  Co. 
120  m.  App.  461;  WaU  v.  Chesapeake  k 
0.  R.  Co.  189  HI.  App.  234. 

Where  the  opinion  of  the  supreme 
court  of  the  state  shows  upon  its  faee 
that  the  Federal  question  was  eonsidered 
and  passed  upon  adversely  to  the  plain- 
tiff in  error,  such  is  sufficient  to  confer 
jurisdiction  upon  the  United  States  Su- 
preme Court,  and  a  motion  to  iJiiyiwiff 
the  writ  of  error  will  be  denied. 

Mallinckrodt  Chemical  Works  ▼.  Mis- 
souri, 238  U.  S.  40,  41,  69  L.  ed.  1192, 
35  Sup.  Ct.  Rep.  671 ;  North  Carolina  R. 
Co.  V.  Zachary,  232  U.  S.  248,  58  L.  ed. 
591,  34  Sup.  Ct.  Rep.  305,  Ann.  Cas. 
1914C,  159,  9  N.  C.  C.  A.  109. 

It  is  only  in  the  third  class  of  cases 
enumerated  in  the  statute  conferring 
Federal  jurisdiction,  that  is  to  say,  those 
concerning  title,  right,  privileges,  or  im- 
munities, that  the  Federal  question  must 
be  specially  set  up  or  claimed. 

Columbia  Water  Power  Co.  ▼,  Colum- 
bia Electric  Street  R.  Light  &  P.  Co. 
172  U.  S.  476,  488,  43  L.  ed.  521,  525, 
19  Sup.  Ct.  Rep.  247;  Bolln  v.  Nebraska, 
176  U.  S.  83,  91,  44  L.  ed.  382,  386,  20 
Sup.  Ct.  Rep.  287;  Kaukauna  Water 
Power  Co.  v.  Green  Bay  &  M.  Canal  Co. 
142  U.  S.  254,  269,  35  L.  ed.  1004,  1009, 
12  Sup.  Ct.  Rep.  173 ;  Eureka  Lake  k  T. 
Canal  Co.  v.  Superior  Ct.  116  U.  S.  410, 
416,  29  L.  ed.  671,  673,  6  Sup.  Ct.  Rep. 
429. 

It  was  impossible  for  plaintiff  to  as- 
sign errors  or  properly  place  upon  the 
face  of  the  record  the  Federal  question 
until  the  Illinois  supreme  eoivt  con- 
strued the  statute  retroactively  uid  re- 
versed without  remanding.  This  court 
has  held  repeatedly  that,  for  the  purpose 
of  showing  that  a  Federal  question  was 
involved  in  a  state  court,  resort  cannot 
be  had  to  the  arg^ments,  briefs^  or  even 
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«  certificate  of  the  alerk  or  chief  justice  v.  lUiiiois,  170  U.  S.  182,  186,  12  L.  ed. 

of  the  state  court.  998, 1001, 18  Sup.  Ct.  Rep.  550;  Chicago 

Zadig  V.  Baldwin,  166  U.  8.  485,  41  L.  &  N.  W.  R.  Co.  v.  Chicago,  164  U.  S. 

fld.  1087,  17  Sup.  Ct.  Rep.  639;  Home  454,  41  L.  ed.  511, 17  Sup.  Ct.  Rep.  129; 

for  lucnrablee  v.  New  York,  187  U.  S.  Michigan  Sugar  Co.  v.  Michigan  (Michi- 

156,  47  L.  ed.  117,  63  L.R.A.  329,  23  Sup.  gan  Sugar  Co.  v.  Dix)  185  U.  S.  112, 113, 

Ct.  Eep.  84;  Saywaid  v.  Denny,  158  U.  46  L.  ed.  829,  830,  22  Sup.  Ct.  Rep.  581; 

S.  180,  183,  39  L.  ed.  941,  942,  16  Sup.  New  Tork  C.  &  H.  R.  R.  Co.  v.  New 

Ct.  Rep.  777;  Louisville  ft  N.  R.  Co.  v.  York,  186  U.  S.  269,  46  L.  ed.  1168,  1160, 

Smith,  H.  ft  Co.  204  U.  S.  551,  61  L.  ed.  22  Sup.  Ct.  Rep.  916. 

612,  27  Sup.  Ct.  Rep.  401.  It  is  too  late  to  raise  a  Federal  qnes- 

Mr.    Worth    E.    O'aylor    argued    the  "d  for  the  flret  time  in  a  petition  for 

J  oi  J      1.  ■  B  «      J  «  _j     .  -  rehearing,   after  the  final  judgment  of 

cause  and  filed  a  brief  for  defendant  in  ^^^  ^tate  court  of  last  resort. 

^™^=    ,...,.            ,  ,,  McCorqnodale  v.  Texas,  211  U.  8.  432, 

In  order  to  give  this  court  the  power  53  ^    J    269,   29   Snp.  Ct.  Rep.  146i 

*"  "^Tti.'^*  judgment  of  the  supreme  jj^i,^^  ^  j^^^Jl,  Carolina,  181  U.  S.  589 

court  of  Dlinois,  the  eor3t.tutional  nght  45  l.  ^d.  1016,  21  Snp.  Ct.  Rep.  730,  15 

must  be  specifically  cla.n.ed  by  the  plain-  ^^  Crim.  Hep.  241;  McMillen  v.  Fer^uu. 

tiff  in  error  at  the  proper  tune  and  in    he  jj^^   ^o.  197  U.  8.  343,  49  L.  ed.  784,  25 

proper  way      It  must  have  been  cabled  g        ^t.  Rep.  533;  Consolidated  Tu;np. 

to  the  attention  of  the  supreme  court  of  ^o  v.  Norfolk  &  Q.  V.  R.  Co.  228  U.  S. 

lUinoa    pnor   to    its    decw.on     and    the  325,  57  L.  ed.  857,  33  Sup.  Ct.  Rep.  510; 

decision   of   the  court   must   have  been  ^J^j^  ^   ,j,          j'gg  g   ^  535   ^^j^  ^' 

**S°fLr^  ^^^i"  ''otio  TT  a  ^c  812,  14  Sup.  Ct.  Rep.  874;  Miller  v. 
2fi?'Sf^«r-I  Srfok  1fl2?-lSM^  CoAiwall  R.  Co.  168  V.  S.  131,  42  L.  ed. 
MO,  ^1,  60  L.  ed.  1026,  1028,  1020,  26  4^9,  18  Sup.  Ct.  Rep.  34. 
Sup.  Ct,  Rep.  617;  WUlonghby  v,  Chi-  '  ^  '^ 
5!f8»' 236  P-  S- 46,  69  L  ed.  123,  35  Sup.  [126]  Mr.  Justice  HcBernoldB  de- 
Ct.  Eep  23;  P  G.  0x1  ey  Stave  Co.  v.  |i^'„ed  the  opinion  of  the  court: 
BuUer  County,  166  U.  S.  648,  41  L.  ed.  An  Illinois  statute  of  1903  amended 
1149,  17  Sup.  Ct.  Rep.  709 ;  Sayward  v.  the  Act  of  1853,  which  gave  a  rieht  of 
Denny  158  U.S.  180,  186,  39  L.  ed.  941,  „,tion  for  wrongful  de!?h,  by  fdding 
943,  IB  Sup.  Ct^  Rep.  777;  Levy  v.  Su-  thereto:  "Provided  further,  that  no  ac- 
^^°^S^-  1^1  ^-  ^-  ^1^'  ^^t,*^^v^-  "^^  tion  shall  be  brought  or  prosecuted  in 
V^-Jt^  ^l  ^.^P-  ^*~^f^-  ^^^''  ^^'f^  this  state  to  recover  dam^ea  for  death 
....^■.,r,''-,Sr^^^W'',-^^  ^■^-  occurring  outside  of  this  state."  Our 
454,  457,  41  L.  ed.  511,  512,  17  Sup.  Ct.  jurisdiction  is  invoked  upon  the  theory 
^t  ^' JS  .^"r'-  y'i.','^^o?J'''-,*i'^-^^^  that  validity  of  the  amending  act  was 
U.  S  695,  698,  M  L  ed.  310^  311,  16  Sup.  challenged  below  because  of  conflict  with 
Ct  Kep.  187;  Keokuk  ft  H.  Bridge  Co.  the  Federal  Constitution.  But  the  point 
V.  ILlmoi^  175  U.  t).  626,  44  L.  ed.  299,  „a8  not  raised  prior  to  the  petition  to 
20  Sup.  Ct.  Rep.  205;  Hoyt  v.  Shelden  the  supreme  court  for  a  rehearing,  which 
(Hoyt  V.  Thompson)  1  Black,  618,  521.  „^^  overruled  without  more.  290  111 
i7  o-o^  ^^^h  t"*^'?=J- n'^'S'"'  ^a"-*  ^A  126  N.  E.  20.  It  could  have  been 
U.  S.  212,  223,  50  L.  ed.  157,  26  Sup.  Ct.  presented  earlier.  According  to  the  well- 
"*p-  31-  established  rule,  we  may  not  now  con- 
It  must  appear  that  the  particular  aider  it;  and  the  writ  of  error  must  be 
Foderal  question  sought  to  be  raised  dismissed.  Godchaux  Co.  v.  Estopinal, 
here  was  also  decided  in  the  supreme  251  U.  S.  179,  64  L.  ed.  213,  40  Sup.  Ct 
court  of  Illinois.  Rep,  ng. 
Capital  City  Dairy  Co.  v.  Ohio,  183  Dismissed. 

D.  S.  238,  248,  46  L.  ed.  171,  176,  2  Sup.  

Ct.  Rep.  120;  Chapin  y,  Fye,  179  U.  S. 
127,  45  L.  ed.  119,  21  Sup.  Ct.  Rep.  71. 

The  fact  that  the  opinion  of  the  state 

court  makes  no  reference  to  the  par-  *- 

ticular  constitutional  right  now  claimed  MRS.  LOUIE   CI.EMENT,  AdministratriK 

to  be  infringed  may  be  considered  in  de-  "fj^  Succewion  of  0.  P.  Clement,  De- 

termining    whether    the    question    was  ceaseo. 

called  to  the  attention  of  the  state  court.  (See  5.  C.  Reporter's  ed.  180-120.) 

F.  G.  Oxley  Stave  Co.  v.  BuUer  Conn-  Exocntlon  -  leviable  property  -  Insur- 

ty,  16C  U.  S.  648,  653,  655,  41  I-.  ed.  1149,  «nce. 

1161,  1152,  17  &vp.  Ct.  Bep.  709;  Kipley  1.  Policies  of  insurance  taken  eat  by  a 
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person,  payable  to  his  estate,  become  his 
property,  subject  to  the  claims  of  his  credl* 
tors. 

[For  other  cases,  see  Execution,  II.  a,  in 
Digest.  Sup.  Ct.  1908.] 

Constitutional  law  —  impairing:  con- 
tract obligations  —  exempting  insur- 
ance moneys  from  debts. 

2.  A  state  statute  exempting  from  lia- 
bility for  debts  of  the  assured  the  avails 
of  insurance  upon  his  life,  when  payable 
to  his  estate,  violates  the  contract  clause 
of  the  Federal  Constitution  in  so  far  as  it 
undertakes  to  exempt  the  proceeds  of  pol- 
icies talcen  out  prior  to  the  passage  of  that 
act  from  antecedent  debts. 
[For    other    cases,    see    Constitutional    Law, 

1250-1262,    1450-1474,   in    Digest    Sup.    Ct. 

190S.] 

[No.   238.] 

Submitted  March  21,  1921.    Decided  April 

11,  1921. 

IN  ERROR  to  the  Supreme  Court  of 
the  State  of  Louisiana  to  review  a 
judgment  which,  reversing  a  judgment 
of  the  Second  Judicial  District  for  the 
Parish  of  Webster,  in  that  state,  ad- 
judged that  the  proceeds  of  life  insur- 
ance are  exempt  from  liability  for  debts 
of  the  assured.  Reversed  and  remanded 
for  further  proceedings. 

See  same  case  below,  146  La.  385,  83 
So.  664. 

The  facts  are  stated  in^  the  opinion. 

Mr.  Hampden  Story  submitted  the 
cause  for  plaintiffs  in  error.  Messrs.  J. 
S.  Atkinson  and  Robert  Roberts  were  on 
the  brief; 

The  policies  of  insurance  having  been 
issued  and  the  debts  having  been  con- 
tracted prior  to  the  enactment  of  the 
exemption  legislation  of  1914  and  1916, 
such  acts  are  unconstitutional  in  so  far 
as  all  prior  debts  and  policies  are  con- 
cerned, for  the  reason  that  they  impair 
the  obligations  of  contracts. 

Sabatier  v.  Their  Creditors,  6  Mart. 
(N.  S.)  585;  Stuerges  v.  Crowinshield, 
4  Wheat.  122,  4  L.  ed.  529;  Johnson  v. 
Fletcher,  54  Miss.  628,  28  Am.  Rep.  388 ; 
Edwards  v.  Kearzey,  96  U.  S.  595,  24  L. 

Note. — Generally,  as  to  what  laws  are 
void  as  impairing  obligation  of  con- 
tracts— see  notes  to  Franklin  County 
Qrammar  School  v.  Bailey,  10  L.R.A. 
405;  BuUard  v.  Northern  P.  R.  Co.  11 
L.R.A.  246;  Henderson  v.  Soldiers  &  S. 
Monument  Comrs.  13  L.R.A.  169;  and 
Fletcher  v.  Peck,  3  L.  ed.  U.  S.  162. 

As  to  exemption  of  proceeds  of  life 
insurance  after  loss  from  beneficiary's 
debts — see  note  to  Reiff  v.  Armour  & 
Co.  L.R.A.1915A,  120L 
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ed.  793;  Gunn  v.  Barry,  15  Wall.  610, 
21  L.  ed.  212;  Grain  v.  Magee,  132  La. 
312,  61  So.  385 ;  Blouin  v.  Ledet,  109  La. 
710,  33  So.  741;  Brine  v.  Hartford  F. 
Ins.  Co.  96  U.  S.  627,  24  L.  ed.  858; 
Louisiana  v.  New  Orleans^  102  U.  S.  203, 
26  L.  ed.  132;  Bamitz  v.  Beverly,  163 
U.  S.  118,  41  L.  ed.  93,  16  Sup.  Ct.  Rep. 
1042;  McGahey  v.  Virginia,  135  U.  S. 
662,  34  L.  ed.  304,  10  Sup.  Ct.  Rep.  972. 

Mr.  J.  D.  Wi^dn8on  submitted  the 
cause  for  defendant  in  error.  Mr.  L.  E. 
Watkins  was  on  the  brief: 

The  complaint  of  the  plaintiffs  in  error 
does  not  rest  on  the  unconstitutionality 
of  the  Acts  of  1914  and  1916,  but  rests 
upon  an  erroneous  construction  of  these 
acts  by  the  supreme  court  of  the  state  of 
Louisiana. 

Denny  v.  Bennett,  128  U.  S.  489,  32  L. 
ed.  491,  9  Sup.  Ct.  Rep.  134;  Morgan  v. 
Their  Greditors,  1  La.  527,  20  Am.  Dec. 
285;  Gardner  v.  Levasseur,  28  La.  Ann. 
679;  Brinkhaus  v.  Pavy,  51  La.  Ann. 
1327,  26  So.  176;  King  v.  West  Virginia, 
216  U.  S.  92,  54  L.  ed.  366,  30  Sup.  Ct. 
Rep.  225;  Commercial  Bank  y.  Bueking- 
ham,  5  How.  317,  12  L.  ed.  169;  Smith 
V.  Hunter,  7  How.  738,  12  L.  ed.  894; 
Snell  V.  Chicago,  152  U.  S.  191,  38  L.  ed. 
408,  14  Sup.  Ct.  Rep.  489;  Grand  Gulf 
R.  &  Bkg.  Co.  V.  Marshall,  12  How.  165, 
13  L.  ed.  938;  St.  Paul,  M.  &  M.  R.  Co. 
V.  Todd  County,  142  U.  S.  282,  35  L.  ed. 
1014,  12  Sup.  Ct.  Rep.  281;  Knox  v.  Ex- 
change  Bank,  12  Wall.  379,  20  L.  ed.  414; 
Turner  v.  Wilkes  County,  173  U.  S.  461. 
43  L.  ed.  768,  19  Sup.  Ct.  Rep.  464; 
Louisville  &  N.  R.  Co.  v.  Louisville,  1C<» 
U.  S.  709,  41  L.  ed.  1173, 17  Sup.  Ct.  Rep 
725. 

If  there  was  any  impairment  of  the 
obligation  of  the  contract,  it  was  so  re- 
mote and  so  unsubstantial  as  not  to  jus- 
tify this  court  in  assuming  jurisdietion 
of  the  case. 

Deroing  v.  Carlisle  Packing  Co.  226 
U.  S.  103,  57  L.  ed.  142,  33  Sup.  Ct.  Reu. 
80. 

Mr.  Justice  McReynoldfl  delivered  the 
opinion  of  the  court: 

By  Act  No.  189  of  1914  the  Louisiana 
legislature  undertook  to  exempt  from 
debts  of  the  assured  the  avails  of  insur- 
ance upon  his  life  when  payable  to  his 
estate. 

Before  passage  of  that  act,  and  while 
indebted  to  plaintiffs  in  error  banks  by 
notes  which  were  renewed  from  time  to 
time  until  his  death,  0.  P.  Clement 
took  out  two  policies  upon  his  life,  with 
loss  payable  to  his  ejQseutora,  adminis- 
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trators,  or  assigns.  He  died  in  1917, 
and  his  administratrix  collected  the 
stipulated  sums,  amounting  to  $4,433.33. 
The  succession  was  insolvent,  and  the 
banks  sought  to  subject  the  insurance 
money  to  their  claims,  maintaining  that, 
if  construed  and  applied  so  as  to  exempt 
such  funds,  the  Act  of  1914  would  im- 
pair the  obligations  of  their  contracts 
and  violate  §  10,  article  1,  Federal  Con- 
stitution. The  supreme  court  of  the 
state  held  that  acceptance  of  the  renew- 
al notes  did  not  operate  as  novations, 
but  that  the  statute  protected  the  insur- 
ance money  without  violating  the  Fed- 
eral Constitution,  since  the  exemption 
'^impaired  the  obligation  of  the  pre-ex- 
isting contract  very  slightly  and  re- 
motely."   146  La.  385,  83  So.  664. 

Sec.  10,  article  1  of  the  Constitution, 
— "No   state   shall  .     pass   any 

.  .  .  law  impairing  the  obligation  of 
contracts," — has  been  much  considered 
by  this  court,  and  often  applied  to  pre- 
serve the  integrity  of  contractual  obli- 
gations. 

[128]  When  the  deceased  took  out 
the  policies  of  insurance  upon  his  life, 
they  became  his  property,  subject  to 
claims  of  his  creditors.  Mutual  L.  Ins. 
Co.  V.  Armstrong,  117  U.  S.  591,  597,  29 
L.  ed.  997,  999,  6  Sup.  Ct.  Rep.  877;  Cen- 
tral Nat.  Bank  v.  Hume,  128  U.  S.  195, 
204,  32  L.  ed.  370,  375,  9  Sup.  Ct.  Rep. 
41;  Burlingham  v.  Crouse,  228  U.  S.  459, 
471,  472,  57  L.  ed.  920,  926,  46  L.R.A. 
(N.S.)  148,  33  Sup.  Ct.  Rep.  564;  Re 
Coleman,  69  C.  C.  A.  496,  136  Fed.  818; 
Be  Bonvillain,  232  Fed.  372;  Blinn  v. 
Dane,  207  Mass.  159,  93  N.  E.  601,  20 
Ann.  Cas.  1184;  Re  Heilbron,  14  Wash. 
536,  52  L.R.A.  602,  45  Pac.  153 ;  Rice  v. 
Smith,  72  Miss.  42,  16  So.  417;  Skinner 
V.  Holt,  9  S.  D.  427,  62  Am.  St.  Rep. 
878,  69  N.  W.  595 ;  Joyce,  Ins.  §  2341. 

In  Sturges  v.  Crowninshield,  4  Wheat. 
197,  198,  4  L.  ed.  549,  opinion  by  Mr. 
Chief  Justice  Marshall,  it  was  said: 
''What  is  the  obligation  of  a  contract, 
and  what  will  impair  itf  It  would  seem 
difficult  to  substitute  words  which  are 
more  intelligible,  or  less  liable  to  mis- 
construction, (ban  those  which  are  to  be 
explained.  A  contract  is  an  agreement 
in  which  a  party  undertakes  to  do,  or 
not  to  do,  a  particular  thing.  The  law 
binds  him  to  perform  his  undertaking, 
and  this  is,  of  course,  the  obligation  of 
his  contract.     .     .  Any  law  which 

releases  a  part  of  this  obligation  must, 
in  the  literal  sense  of  the  word,  impair 
it.  .  .  .  But  it  is  not  true  that  the 
parties  have  in  view  only  the  property 

in  possession  when  the  contract  is 
•  5  L.  ed. 


formed,  or  that  its  obligation  does  not 
extend  to  future  acquisitions.  Industryi 
talents,  and  integrity  constitute  a  fund 
which  is  as  confidently  trusted  as  proper- 
ty itself.  Future  acquisitions  are,  there- 
fore, liable  for  contracts;  and  to  release 
them  from  this  liability  impairs  their 
obligation."  And,  in  Planters'  Bank  v. 
Sharp,  6  How.  327, 12  L.  ed.  458,  opinion 
by  Mr.  Justice  Woodbury:  "One  of  the 
tests  that  a  contract  has  been  impaired 
is,  that  its  value  has  by  legislation  been 
diminished.  It  is  not,  by  the  Constitu- 
tion, to  be  impaired  at  all.  This  is  not 
a  question  of  degree  or  manner  or  cause, 
but  of  encroaching  in  any  respect  on  its 
obligation, — dispensing  with  any  part  of 
its  force."  Ogden  v.  Saunders,  12  Wheat. 
213,  257,  6  L.  ed.  606,  621;  [129]  Mc- 
Cracken  v.  Hayward,  2  How.  608,  612, 
11  L.  ed.  397,  399;  Edwards  v.  Kearzey, 
96  U.  S.  595,  600,  24  L.  ed.  793,  796. 

So  far  as  the  Statute  of  1914  under- 
took to  exempt  the  policies  and  their 
proceeds  from  antecedent  debts,  it  came 
into  conflict  with  the  Federal  Constitu- 
tion. See  Lessley  v.  Phipps,  49  Miss. 
790;  Johnson  v.  Fletcher,  54  Miss.  628, 
28  Am.  Rep.  388;  Rice  v.  Smith,  72 
Miss.  42,  16  So.  417;  Re  Heilbron,  14 
Wash.  536,  35  L.R.A.  602,  45  Pac.  153; 
Skinner  v.  Holt,  9  S.  D.  427;  Homestead 
Cases,  22  Gratt.  266,  12  Am.  Rep.  507. 

The  judgment  of  the  court  below  must 
be  reversed  and  the  cause  remanded  for 
further  proceedings  not  inconsistent  with 
this  opinion. 
.Reversed. 

Mr.  Justice  Olarke  dissents. 


MILLER   ft   LUX,   Incorporated,    Plff.    in 

Err., 

V. 

SACRAMENTO  &  SAN  JOAQUIN  DRAIN- 
AGE DISTRICT. 

(See  S.  C.  Reporter's  ed.  129-131.) 

Error   to    state   court   —    dismissal    — 
unsubstantial  Federal  question. 

1.  A  writ  of  error  from  the  Federal 

Note. — On  the  general  subject  of 
writs  of  error  from  the  United  States 
Supreme  Court  to  state  courts — see  notes 
to  Martin  v.  Hunter,  4  L.  ed.  U.  S.  97; 
Hamblin  v.  Western  Land  Co.  37  L.  ed. 
U.  S.  267;  Re  Buchanan,  39  L.  ed.  U.  S. 
884;  and  Kipley  v.  lUinois,  42  L.  ed.  U. 
S.  998. 

On  what  adjudications  of  state  courts 
can  be  brought  up  for  review  in  the  Su- 
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Supreme  Court  to  a  atate  court  must  be 
dismissed  where  the  Federal  question  in- 
volved had,  when  the  writ  was  sued  out, 
become  too  unsubstantial  to  support  the 
Federal  jurisdiction  of  the  Federal  Su- 
preme Court. 
[For  other  cases,  see  Appeal  and  Error,  VIL 

1,  2,  in  Digest  Sup.  Ct.  1908.] 
Constitutional  law  —  due  process  of  laipf 

—  drainage  'districts  —  assessments 

—  benefits. 

2.  In  the  absence  of  flagrant  abuse  or 
purely  arbitrary  action,  a  state  may  estab- 
lish drainage  districts  and  tax  lands  there- 
in for  local  improvements,  and  none  of 
such  lands  may  escape  liability  solely  be- 
cause they  will  not  receive  direct  benefits. 
[For  other  cases,  see  Constitutional  Law, 
561-G81,  in  Digest  Sup.  Ct.  1908.] 

[No.  347.] 

Argued   March   9   and   10,   1921.     Decided 
April  11,  1921. 

IN  ERROR,  and  ON  PETITION  for 
1  Certiorari,  to  the  Supreme  Court  of 
the  State  of  California  to  review  a 
judgment  which  affirmed  a  judgment  of 
the  Superior  Court  for  Merced  County, 
in  that  state,  upholding  a  drainage  as- 
sessment. Writ  of  error  dismissed. 
Petition  for  certiorari  denied. 

See  same  case  below,  182  Cal.  252,  187 
Pac.  1041. 

The  facts  are  stated  in  the  opinion. 

Mr.  Edward  F.  Treadwell  argued  the 
cause  and  filed  a  brief  for  plaintiff  in 
error: 

Where  the  legislature  does  not  itself 

— t — 

preme  Court  of  the  United  States  by  writ 
of  error  to  those  courts — see  note  to 
Apex  Transp.  Co.  v.  Garbade,  62  L.R.A. 
613. 

On  necessity  of  color  of  merit  in  Fed- 
eral question  to  sustain  writ  of  error  to 
state  court — see  note  to  Offield  v.  New 
York,  N.  H.  &  H.  E.  Co.  61  L.  cd.  U.  S. 
231. 

As  to  what  constitutes  due  process  of 
law,  generally — see  notes  to  People  v. 
O'Brien,  2  L.R.A.  255;  Kuntz  v.  Sump- 
tion, 2  L.R.A.  656;  Re  Gannon,  6  L.R.A. 
369;  Ulman  v.  Baltimore,  11  L.R.A.  224; 
Oilman  v.  Tucker,  13  L.R.A.  304;  Pear- 
son V.  Yewdall,  24  L.  ed.  U.  S.  436;  and 
Wilson  V.  North  Carolina,  42  L.  ed.  U.  S. 
865. 

As  to  property  liable  for  assessment 
for  construction  of  drains  or  sewers — see 
notes,  to  Heffner  v.  Cass  &  Morgan  Coun- 
ties, 68  L.R.A.  353,  and  Billings  Sugar 
Co.  V.  Fish,  26  LJfc.A.(N.S.)  973. 

On  validity  of  rule  of  assessment  for 
drainage  improvement — see  note  to  Har- 
mon y.  BoUey,  2  A.L.B.  625. 
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fix  the  tax  or  assessment,  but  delegates 
to  some  subordinate  body  the  duty  of 
determining  whether  and  in  what  amount 
and  upon  what  land  the  tax  shall  be 
levied,  due  process  of  law  requires  that, 
at  some  stage  of  the  proceedings,  before 
the  tax  or  assessment  becomes  irrevoca- 
bly fixed,  the  taxpayer  must  have  an 
opportunity  to  be  heard.  In  this  case 
the  act  did  not  determine  what  land 
should  be  assessed,  but  left  that  to  ex- 
ecutive officers. 

Georgia  R.  &  Bkg.  Co.  v.  Wright,  207 
U.  S.  127,  52  L.  ed.  134,  28  Sup.  Ct  Rep. 
47,  12  Ann.  Cas.  463;  Londoner  v.  Den- 
ver, 210  U.  S.  273,  385,  62  L.  ed.  1103, 
1112,  28  Sup.  Ct.  Rep.  708;  Turner  v. 
Wade,  254  U.  S.  64,  ante,  134,  41  Sup.  Ct 
Rep.  27;  Fallbrook  Irrig.  Dist  v.  Brad- 
ley, 164  U.  S.  112,  41  L.  ed.  369,  17  Suo. 
Ct.  Rep.  56;  Hancock  v.  Muskogee,  250 
U.  S.  454,  63  L.  ed.  1081,  39  Sup.  Ct. 
Rep.  628. 

The  rule  that  the  action  of  the  legis- 
lature raises  a  conclusive  and  indispu- 
table presumption  of  benefit  does  not 
obtain  where  the  legislature  leaves  the 
determination  of  what  lands  shall  be  as- 
sessed to  subordinate  officers. 

Fallbrook  Irrig.  Dist.  v.  Bradley,  164 
U.  S.  112, 174,  41  L.  cd.  369,  394, 17  Sup. 
Ct.  Rep.  56. 

The  legislature  could  not  constitution- 
ally assess  the  plaintiff's  property  for 
improvements  which  in  no  way  benefited 
that  property,  and  could  not  constitution- 
ally deprive  plaintiff  of  the  opportunity 
of  showing  that  its  property  was  thereby 
taken  without  due  process  of  law.  The 
conclusive  presumption  of  benefit  does 
not  obtain  when  the  act  or  assessment  is 
attacked  on  constitutional  grounds. 

Myles  Salt  Co.  v.  Iberia  &  St.  M. 
Drainage  Dist.  239  U.  S.  478,  60  L.  ed. 
392,  L.R.A.1918E,  190,  36  Sup.  Ct.  Rep. 
204;  Goldsmith  v.  George  G.  Prender- 
gast  Constr.  Co.  252  U.  S.  12,  64  L.  ed. 
427,  40  Sup.  Ct.  Rep.  273;  Phillip  Wag- 
ner V.  Leser,  239  U.  S.  207,  60  L.  ed.  230, 
36  Sup.  Ct  Rep.  66;  Hancock  v.  Musko- 
gee, 250  U.  S.  454,  63  L.  ed.  1081,  39 
Sup.  Ct.  Rep.  528. 

A  special  assessment  on  a  local  dis- 
trict for  public  improvements  must  bt 
apportioned  in  accordance  with  the  ben- 
efits which  will  accrue  to  the  lands  as- 
sessed. 

25  Am.  &  Eng.  Enc.  Law,  1194;  Spring 
Street  Co.  v.  Los  Angeles,  170  Cal.  24, 
L.R.A.1918E,  197,  148  Pao.  217;  Myles 
Salt  Co.  V.  Iberia  &  St.  M.  Drainage  Dist 
supra;  Norwood  v.  Baker,  172  U.  S.  269, 
43  L.  ed.  443, 19  Sup.  Ct.  Rep.  187;  Mar- 
tin V.  District  of  Columbia,  205  U.  S.  136, 
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61  L.  ed.  743,  27  Sup.  Ct.  Rep.  440; 
Loeb  T.  Colombia  Twp.  91  Fed.  37;  Han- 
eock  T.  Muskogee,  supra;  Reclamation 
Dist.  V.  West,  129  Cal.  622,  62  Pac.  272; 
People  ex  rel.  Chapman  v.  Sacramento 
Drainage  Dist.  155  Cal.  386,  103  Pac. 
207;  People  v.  Parks,  58  Cal.  656;  Lower 
Kings  River  Reclamation  Dist.  v.  Phil- 
lips, 108  Cal.  306,  39  Pac.  630,  41  Pac. 
335;  Reclamation  Dist.  v.  Runyon,  117 
Cal.  164,  49  Pac.  131 ;  Reclamation  Dist. 
T.  Burger,  122  Cal.  442,  55  Pac.  156; 
Swamp  Land  Dist.  v.  Qwynn,  70  Cal.  566, 
12  Pac.  462;  Reclamation  Dist.  v.  Evans, 
61  Cal.  104;  Swamp  Land  Reclamation 
Dist.  V.  Blumenberg,  156  Cal.  532,  106 
Pac.  389;  Payne  v.  Ward,  23  Cal.  App. 
492,  138  Pac.  967;  Reclamation  Dist.  v. 
Bonbini,  158  Cal.  197,  110  Pac.  577; 
Reclamation  Dist.  v.  Sherman,  11  Cal. 
App.  399, 105  Pac.  277 ;  Ryan  v.  Altschul, 
103  Cal.  17^  37  Pac.  339;  San  Jose 
Improv.  Co.  v.  Auzerais,  106  Cal.  498, 
39  Pac.  859;  California  Improv.  Co.  v. 
Moran,  128  Cal.  373,  60  Pac.  969. 

An  assessment  mJEide  on  an  acreage 
basis,  or  on  a  front-foot  basis,  or  some 
other  basis  specified  by  the  legislature, 
may  be  presumptively  valid ;  but  if  it  ap- 
pears that  an  assessment  made  on  such 
a  basis  is  not  really  in  accordance  with 
benefits,  it  is  invalid. 

Spring  Street  Co.  v.  Los  Angeles,  170 
Cal.  24,  L.R.A.1918E,  197,  148  Pac.  217; 
Norwood  V.  Baker,  172  U.  S.  269,  43  L. 
ed.  443,  19  Sup.  Ct.  Rep.  187;  Bennett 
V.  Emmetsburg,  138  Iowa,  82,  115  N.  W. 
682;  McKee  v.  Pendleton,  154  Ind.  652, 
67  N.  £.  532 ;  Kersten  v.  Milwaukee,  106 
Wis.  200,  48  L.R.A.  851,  81  N.  W.  948, 
1103;  Priedrich  v.  MUwaukee,  118  Wis. 
254,  95  N.  W.  126;  Haubner  v.  MUwau- 
kee, 124  Wis.  158, 101  N.  W.  930, 102  N. 
W.  578;  State,  New  York  &  G.  L.  R.  Co., 
Prosecutor,  v.  Kearney  Twp.  55  N.  J.  L. 
463,  26  Atl.  800;  State,  Kohler,  Prosecu- 
tor, V.  Quttenberg,  38  N.  J.  L.  419;  Re 
Walnut  Street,  10  Pa.  Co.  Ct.  173;  State, 
Hampson,  Prosecutor,  v.  Paterson,  36  N. 
J.  L.  159. 

The  act  under  which  the  assessment  is 
levied  is  unconstitutional  because  it  pro- 
vides for  assessing  the  agricultural  lands 
of  the  plaintiff  and  others  for  taking  care 
of  mining  debris,  and  making  it  possible 
to  carry  on  hydraulic  mining,  which  is 
not  a  public  use,  but  a  private  enter- 
prise, and  is  not  an  improvement  local 
to  the  lands  assessed,  but  one  that 
would  be  for  the  direct  benefit  of  the 
mining  industry. 

Gillan  v.  Hutchinson,  16  Cal.  153,  2 
Mor.  Min.  Rep.  317;  Consolidated  Chan- 
nd  Co.  V.  Central  P.  R.  Co.  61  Cal.  269, 
05  Ii.  ed. 


5  Mor.  Min.  Rep.  438;  Lorenz  v.  Jacob, 
63  Cal.  73;  Amador  Queen  Min.  Co.  v. 
Dewitt,  73  Cal.  482,  15  Pac.  74;  Wood- 
ruff  V.  North  Bloomfield  Qravel  Min.  Co. 
18  Fed.  753;  2  WiUoughby,  Const.  §  624. 

Mr.  Charles  8.  Peery  argped  the 
cause,  and  Mr.  Jeremiah  F.  Sullivan 
filed  a  brief  for  defendant  in  error: 

The  legislative  determination  can  be 
assailed  under  the  14th  Amendment  only 
where  the  legislative  action  is  arbitrary, 
wholly  unwarranted,  a  flagrant  abuse, 
and,  by  reason  of  its  arbitrary  character, 
a  confiscation  of  particular  property. 

Branson  v.  Bush,  251  U.  S.  182,  64 
L.  ed.  215,  40  Sup.  Ct.  Rep.  113;  Gold- 
smith V.  Qeorge  Q.  Prendergast  Constr. 
Co.  252  U.  S.  12,  64  L.  ed.  427,  40  Sup. 
Ct.  Rep.  273;  Houck  v.  Little  River 
Drainage  Dist.  239  U.  S.  264,  60  L.  ed. 
274,  36  Sup.  Ct.  Rep.  58. 

Whenever,  by  the  laws  of  the  state,  or 
by  state  authority,  a  tax,  assessment, 
servitude,  or  other  burden  is  imposed  up- 
on property  for  the  public  use,  whether 
it  be  of  the  whole  state  or  some  more 
limited  portion  of  the  community,  and 
those  laws  provide  for  a  mode  of  con- 
firming or  contesting  the  charge  thus 
imposed  in  the  ordinary  courts  of  jus- 
tice, with  such  notice  to  the  person,  or 
such  proceedings  in  regard  to  the  prop- 
erty, as  is  appropriate  to  the  nature  of 
the  case,  the  judgment  in  such  proceed- 
ings cannot  be  said  to  deprive  the  owner 
of  his  property  without  due  process  of 
law,  however  obnoxious  it  may  be  to 
other  objections. 

Davidson  v.  New  Orleans,  96  U.  S.  97, 
104,  24  L.  ed.  616,  619 ;  Fallbrook  Irrig. 
Dist.  V.  Bradley,  164  U.  S.  112,  179,  41 
L.  ed.  369,  395, 17  Sup.  Ct.  Rep.  56. 

The  lands  of  plaintiff  in  error  having 
been  included  by  the  legislature  within 
the  area  covered  by  the  Sacremento  ft 
San  Joaquin  Drainage  District,  the  law 
indisputably  presumes  that  such  lands 
will  be  benefited  by  the  work  contemplat- 
ed by  the  statute. 

People  ex  rel.  Chapman  v.  Sacramento 
Drainage  Dist.  155  Cal.  373,  103  Pac. 
207;  Los  Angeles  County  Flood  Control 
Dist.  V.  Hamilton,  177  Cal.  119,  169  Pac. 
1028;  Reclamation  Dist.  v.  Birks,  159 
Cal.  233, 113  Pac.  170 ;  Re  Madera  Irrig. 
Dist.  Bonds,  92  Cal.  296,  14  L.R.A. 
755,  27  Am.  St.  Rep.  106,  28  Pac.  272, 
675;  Emery  v.  San  Francisco  Gas  Co. 
28  Cal.  345;  Burnett  v.  Sacramento,  12 
Cal.  76,  73  Am.  Dec.  518. 

Has  the  decision  of  this  court  in  Myles 
Salt  Co.  V.  Iberia  &  St.  M.  Drainage 
Dist.  239  U.  S.  478,  60  L.  ed.  392,  L.R.A. 
1918E.  190,  36  Sup.  Ct.  Rep.  204,  over- 
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thrown  the  doctrine  established  in  a  long 
line  of  cases  illustrated  by  Re  Madera 
Irrig.  Dist.  Bonds,  92  Cal.  296, 14  A.L.R. 
766,  27  Am.  St.  Rep.  106,  28  Pac.  272, 
676,  and  Los  Angeles  County  Flood  Con- 
trol Dist.  V.  Hamilton,  177  Cal.  119,  169 
Pac.  1028;  Houck  v.  Little  River  Drain- 
age Dist.  239  U.  S.  264,  60  L.  ed.  274, 
36  Sup.  Ct.  Rep.  58;  Mt.  St.  Mary's 
Cemetery  Asso.  v.  Mullins,  248  U.  S.  501, 
63  L.  ed.  383,  39  Sup.  Ct.  Rep.  173; 
Phillip  Wagner  v.  Leser,  239  U.  S.  207, 
60  L.  ed.  230,  36  Sup.  Ct.  Rep.  66. 

Whether  the  project  is  one  of  national 
or  state-wide  interest,  or  whether  its 
completion  will  add  materially  to  the 
state  and  Federal  government,  is  of  no 
concern. 

People  ex  rel.  Chapman  v.  Sacramento 
Drainage  Dist.  155  Cal.  373, 103  Pac.  207. 

The  plaintiff  in  error  was  accorded  a 
full  hearing  upon  the  question  as  to 
whether  its  lands  should  be  assessed,  as 
well  as  respecting  the  amount  of  such 
assessment  (a)  before  the  assessors  who 
levied  the  assessment,  and  (b)  before 
the  reclamation  board,  which  hearings 
themselves  satisfied  the  constitutional 
provision  under  which  plaintiff  in  error 
invokes  the  jurisdiction  of  this  court. 

King  V.  Portland,  184  U.  S.  61,  46  L. 
ed.  431,  22  Sup.  Ct.  Rep.  290 ;  Fallbrook 
Irrig.  Dist.  v.  Bradley,  164  U.  S.  112,  41 
L.  ed.  369,  17  Sup.  Ct.  Rep.  66;  David- 
son V.  New  Orleans,  96  U.  S.  97,  24  L. 
ed.  616;  Kelly  v.  Pittsburgh,  104  U.  S. 
79,  26  L.  ed.  658;  Pittsburgh,  C.  C.  ft  St. 
L.  R.  Co.  V.  Backus,  154  U.  S.  421,  38  L. 
ed.  1031, '14  Sup.  Ct.  Rep.  1114;  French 
V.  Taylor,  199  U.  S.  276,  50  L.  ed.  189, 
26  Sup.  Ct.  Rep.  76 ;  Chapman  ft  D.  Land 
Co.  V.  Bigelow,  206  U.  S.  41,  61  L.  ed. 
963, 27  Sup.  Ct.  Rep.  679;  Corry  v.  Camp- 
beU,  154  U.  S.  629,  24  L.  ed.  926, 14  Sup. 
Ct.  Rep.  1183;  Western  U.  Teleg.  Co.  v. 
Call  Pub.  Co.  181  U.  S.  93,  45  L.  ed.  766, 
21  Sup.  Ct.  Rep.  661 ;  Jenkins  v.  Neff,  186 
U.  S.  230,  46  L.  ed.  1140,  22  Sup.  Ct.  Rep. 
905;  Londoner  v.  Denver,  210  U.  S.  373, 
52  L.  ed.  1103,  28  Sup.  Ct.  Rep.  708. 

The  trial  court  did  not  preclude  plain- 
tiff in  error  from  introducing  testimony 
negativing  benefit  to  its  land  from  the 
moneys  to  be  raised  by  assessment  No.  1. 
The  evidence  excluded  constituted  an  at- 
tack npon  the  indisputable  presumption 
that  the  lands  within  the  district  would 
be  benefited  by  the  project  contemplated 
by  the  statute. 

Modesto  Irrig.  Dist.  Directors  v. 
Tregea,  88  Cal.  334,  26  Pae.  237;  Recla- 
mation Dist.  V.  Birks,  169  Cai.  241,  113 
Pae.  170;  Spencer  v.  Merchant,  125  U. 
S.  345,  81  L.  ed.  763,  8  Sup.  Gt.  Rep. 
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921;  People  ex  rel.  Chapman  v.  Sacra- 
mento Drainage  Dist.  155  Cal.  386,  103 
Pac.  207;  San  Christina  Invest.  Co.  v. 
San  Francisco,  167  Cal.  762,  52  L.R.A. 
(N.S.)  676,  141  Pac.  384;  Los  Angeles 
County  Flood  Control  Dist.  v.  Hamilton, 
177  Cal.  119,  163  Pac.  1028. 

It  appearing  from  the  record  that  the 
plaintiff  in  error  was  accorded  a  hearing 
(a)  before  the  assessors,  (b)  before  the 
reclamation  board,  and  (or)  (c)  before 
the  trial  court  upon  the  question  as  to 
whether  its  lands  would  be  benefited  by 
the  moneys  to  be  raised  by  general  as- 
sessment No.  1,  this  court  has  no  concern 
with  the  question  as  to  whether  or  not 
the  assessment  was  properly  spread  or 
charged  in  accord  with  the  benefits  to 
be  reflected  upon  the  land. 

Fallbrook  Irrig.  Dist.  v.  Bradley,  164 
U.  S.  112,  41  L.  ed.  369,  17  Sup.  Ct.  Rep. 
56;  Davidson  v.  New  Orleans,  96  U.  S. 
97,  24  L.  ed.  616;  King  v.  Portland,  184 
U.  S.  61,  46  L.  ed.  431,  22  Sup.  Ct.  Rep. 
290;  Kelly  v.  Pittsburgh,  104  U.  S.  78, 
26  L.  ed.  668;  Pittsburgh,  C.  C.  &  St. 
L.  R.  Co.  V.  Backus,  154  U.  S.  421,  38 
L.  ed.  1036,  14  Sup.  Ct.  Rep.  1114;  Pitts- 
burgh,  C.  C.  &  St.  L.  R.  Co.  v.  Board  of 
Public  Works,  172  U.  S.  32,  43  L.  ed. 
354,  19  Sup.  Ct.  Rep.  90 ;  Hodge  v.  Mus- 
catine County,  196  U.  S.  276,  49  L.  ed. 
477,  25  Sup.  Ct.  Rep.  237;  Hagar  v. 
Reclamation  Dist.  Ill  U.  S.  710,  28  L. 
ed.  572,  4  Sup.  Ct.  Rep.  663;  French  v. 
Taylor,  199  U.  S.  274,  50  L.  ed.  189,  26 
Sup.  Ct.  Rep.  76;  Corry  v.  Campbell,  154 
U.  S.  629,  and  24  L.  ed.  926,  14  Sup.  Ct. 
Rep.  1183;  Chapman  &  D.  Land  Co.  v. 
Bigelow,  206  U.  S.  41,  51  L.  ed.  953,  27 
Sup.  Ct.  Rep.  679. 

The  assessment  of  the  lands  within 
the  Sacramento  ft  San  Joaquin  Drainage 
District  for  preliminary  expenses  and  ex- 
penses of  administration,  upon  an  acre- 
affe  basis,  was  proper,  and  was  violative 
of  no  provision  of  the  Federal  Constitu- 
tion. 

Houck  V.  Little  River  Drainage  Dist. 
239  U.  S.  254,  60  L.  ed.  266,  36  Sup.  Ct. 
Rep.  58;  Re  Madera  Irrig.  Dist.  Bonds, 
92  Cal.  296,  14  L.R.A.  755,  27  Am.  St. 
Rep.  106,  28  Pac.  272,  675;  Northern  P. 
R.  Co.  V.  Pierce  County,  51  Wash.  12,  23 
L.R.A.(N.S.)  286,  97  Pac.  1099;  Webster 
V.  Fargo,  181  U.  S.  394,  45  L.  ed.  912,  21 
Sup.  Ct.  Rep.  623;  Dill.  Mun.  Corp.  6th 
ed.  §  1436;  Los  Angeles  County  Flood 
Control  Dist.  v.  Hamilton,  177  Cal.  119, 
169  Pac.  1028;  Burnett  v.  Sacramento, 
12  Cal.  76,  73  Am.  Dec.  518;  Reelamation 
Dist.  V.  Birkfl,  159  Cal.  233, 113  Pac  170; 
Reclamation  Dist.  v.  Diepenbioek,  168 
Cal.  686, 143  Pac.  763;  Bedamation  Dist 
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T.  Shermui,  11  Cal.  App.  402,  105  Pac.  tabliBh  drainaffe  districtB  and  tax  lands 

377;    Biverdale    Reclamation    Dist.    v.  therein  for  local  improvements,  and  that 

Shimmin,  24    Cal.    App.   596,   141   Pac.  none  of  snch  lands  may  escape  liability 

1070;  Inglin  v.  Hoppin,  156  Cal.  483,  106  solely  beeauae  they  will  not  receive  direct 

Pac.  582.  benefits.    The  allegations  of  the  original 

The  assessment  was  not  constitutional-  [131]  complaint  are  wholly  insuSBcient 

ly  defective   because   the  plan   contem-  to  raise  the  issue  in  respect  of  arbitrary 

{dated,  among  other  things,  debris  con-  legislative    action    presented    bv    Mylec 

trol.  Salt  Co.  v.  Iberia  &  S.  M.  Drainage  Dist. 

People  ex  rel.  Chapman  v.  Sacramento  239  U.  S.  478,  60  L.  ed.  302,  L.B.A.IOISE, 

Drainage  Dist.  155  Cal.  373, 103  Pac.  207.  190,  36  Sup.  Ct.  Rep.  204. 

The  mere  fact  that  the  comprehensive  The  petition  for  certiorari  is  denied 

plan,  when  completed,  may  not  be  effec-  and  the  writ  of  error  is  dismissed, 
tual,  presents  no  reason  for  avoiding  the 

assessment.  .    . 

Reclamation  Dist.  v.  Birka,  150  Cal. 

241,  113  Pac.  170;  Houck  V.  Little  River  RE    NATIONAL    PABK    BANK   of    New 

Drainage  Dist.  239  U.  S.  254,  60  L.  ed.  York,  P«tiUon«r. 
266,  36  Sup.  Ct.  Rep.  68. 

(See  S.  C.  Reporter's  ed.  131-133.) 

[130]    Mr.   Justice  McBeynoldi    de- 
livered the  opinion  of  the  court:  Mandwnae  -  other  remedy. 

Ttiio  ^ «„=.<;.  k^w.  »«»..  ■„_:.  -•    __  "■*  lailure  of  «  Federal  circuit  court 

This  cause  is  here  upon  writ  of  error  „,            ,,  j„  j^,  ^^^  ^^  ^.           ^j 

to    the    supreme    court    of   the    staUs    of  ^f  thTclaimB  in  suit  will  not  te  corrected 

California,  182  Cal.  252,  187  Pac.  1041.  by  mandamus,  where  the  relator  failed  sd- 

There    is   also   an .  application    for   cer-  equately   to  call  the   court's  attention  to 

tiorari,  but,  under  the   settled  practice,  such  omission  during  the  term,  or  to  seek 

no  adequate  grounds  therefor  are  shown,  relief  in  the  Federal  Supreme  Court  by  pe- 

By  the  Act  of  August  10,  1913  (Stat.  *"''">  '<"■  »  *"'*  "f  certiorari. 
1913,   p.  252),   the  legislature  of   Cali-  ^%,°,V"flU"cL- iS^."""^"'"'   "'  "■   '" 
fornia   undertook   to  create  the    Sacra- 
mento &  8an  Joaquin  Drainage  District,  [No.  28,  Original] 
including  1,725,553  acres  along  the  gen- 
eral course  of  the  Sacramento  and  San  ^'^^  ""■*  "■  ^^-    Vo<^i<^  Ap'H  11. 
Joaquin  rivers,  and  particijarly  an  ex- 

tensive    area    south    of    Stockton.     The  .^vr  tjvpiTTnw  p«     ~   tit— ■*  »»  u-._ 

redamation  board,  appoi.t.d  „  directed  0  da™,T  t?™,'™  .!.  n^LS  a^.S' 

?en.f  r  L'"p  i?^  ,7nd".Tp  S  .d"S:  <'™''  '?  "'«  ,'  «""  i""^"'  '"T 
..       .1                   n    .   .  Dosinir   of    one   of    the    claims    in    snit. 
sesBors  to  apportion  the  same,     Certain  &ii  "^;  "l.™^      o.T;.;^     j^^j.^.j 
of  plaintiff  irerror-s  lands  lying  south  "'^L  f««f ff«  »t«^^d  \n  fh«  S^^' 
of  Stockton  were  assessed  at  6  cents  per  ^^'  ^*"*"  ""  ^^"^^^  ">  '*'«  ^""°"- 
acre,   and    to   annul    this   assessment   it  Hr.    Edwin    V.    Onlnan    argued    the 
began  the  present  proceeding.     In  sup-  cause,  and,  with  Messrs.  Louis  F.  Doyle, 
port  of  the  writ  of  error,  reliance   is  I.  H.  Burney,  R.  W.  Floumoy,  and  War- 
placed  upon  the  contention  that,  as  oon-  ren  Bigelow,  Bled  a  brief  for  petitioner. 
Btrued  by  the  state  courts,  the  Act  of  ^^  j,,;^  ^„  gj^^  f„^  respondent. 
1913  denies  plaintifr  in  error  opportunity 

to  show  that  its  lands  will  receive  no  Mr.    Justice    Brandela    delivered    the 

special  or  direct  benefits  from  the  pro-  opinion  of  the  court: 

posed  works,  and  therefore  conflicts  with  The  National  Park  Band  of  New  York 

the  14th  Amendment.    But  we  think  that  filed  in  this  court  a  petition  for  a  writ 

when  the  writ  was  sued  out  (May,  1920),    

this  claim  had  already  become  too  un-  Note. — Aa  to  when  mandamus  is  the 

substantial   to   support  our  jurisdiction  proper  remedy,  generally — see  notes  to 

aa  deflned  by  the  Act  of  September  6,  United  States  ex  rel.  tntemational  Con- 

1916  (39  Stat,  at  L.  725,  chap.  448,  Comp.  tracticg  Co.  v.  Lament,  39  L.  ed.  U.  S. 

8Ut.   I   1207).     Since  Houck   v.    Little  160;  McCluny  v.  Silliman,  4  L.  ed.  U.  8. 

River  Drainage  Dist.   (1915)   239  U.  S.  263;  Fleming  v.  Guthrie,  3  LiB.A.  54; 

254,  60  L.  ed.  266,  36  Sup.  Ct.  Rep.  68,  Bnmsville  Tump.  Co.  v.  State,  3  L.B.A. 

the  doctrine  has  been  definitely  settled  266;  State  ex  rel.  Charieston,  C.  ft  C.  B. 

that,  in  the  absence  of  flagrant  abuse  or  Co.   v.   Wbitesides,   3   L.R.A.   777;   and 

purely  arbitrary  action,  a  state  may  ea-  Ex  parte  Ham,  13  L.B.A.  120. 

•»  lb  ed.  ««V 
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of  mandamus^  directed  to  the  United 
States  circuit  court  of  appeals  for  the 
fifth  circuit.  A  rule  to  show  cause  was 
granted  (266  U.  S.  — ,  post,  — f  41  Sup. 
Ct.  Rep.  317),  and  the  case  is  now  here 
on  the  petition  and  the  return. 

[1S2]  In  order  to  satisfy  a  judgment 
against  the  Reid  Cattle  Company  the 
bank  brought  suit  against  it  and  the 
city  of  Fort  Worth,  in  the  Federal  court 
for  the  northern  district  of  Texas,  to 
have  certain  lands  to  which  the  city 
held  title  declared  property  of  the  com- 
pany, and  subject  to  the  payment  of  its 
debts.  The  lands  comprised  about  30,- 
000  acres,  and  had  been  deeded  to  the 
city  by  Baldridge.  He  had  received 
conveyances  of  all  the  lands  except  one 
640-acre  tract,  either  directly  or  indi- 
rectly from  the  company;  and  it  was 
alleged  that  all  the  lands,  including  that 
tract,  had  been  conveyed  to  him  either 
in  trust  for  the  company  or  in  fraud  of 
its  creditors.  The  dismct  court,  find- 
ing that  all  the  lands  had  been  held  in 
trust  for  the  company,  and  that  the  city 
was  not  a  purchaser  for  value  without 
notice,  decreed  that  all  the  lands  be  sub- 
jected to  payment  of  the  company's 
debts.  Upon  appeal  by  the  city,  the  cir- 
cuit court  of  appeals  found  that  the 
lands  had  not  been  conveyed  in  trust 
for  the  company;  but  it  afiBirmed  the  de- 
cree in  part  and  reversed  it  in  part. 
261  Fed.  817.  The  decree  was  affirmed 
so  far  as  it  related  to  lands  conveyed  by 
the  company  by  deed  of  August  25, 
1014^  on  the  ground  that  such  convey- 
ance was  in  fraud  of  creditors.  The 
decree  was  reversed  so  far  as  it  related 
to  lands  conveyed  by  deed  of  the  com- 
pany dated  December  7,  1911,  on  the 
g^und  that  this  conveyance  left  the 
company  solvent.  The  opinion  and  the 
decree  omitted  to  make  specific  refer- 
ence to  the  640-acre  tract,  the  legal  title 
to  which  had  never  been  in  the  com- 
pany, but  had  stood  in  the  name  of  Da- 
vidson, and  had  been  conveyed  to  Bald- 
ridge by  deed  of  October  13,  1913. 

The  decision  of  the  court  of  appeals 
was  rendered  December  2,  1919.  A  mo- 
tion for  a  rehearing  of  the  whole  case 
was  made,  and  it  contained,  among  other 
contentions,  a  slight  reference  to  the  fail- 
ure to  dispose  of  the  Davidson  tract. 
That  motion  was  overruled  January  13, 
1920.  No  attempt  was  made  to  stay  the 
mandate,  which  issued  [133]  in  due 
course  afid  was  filed  in  the  district  court 
February  2,  1920.  The  term  of  the  cir- 
cuit court  of  appeals  did  not  end  until 
September  1,  1920,  but  no  further  ap- 
plication of  any  kind  was  made  durinir 
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that  term  of  court.  In  November,  1920, 
after  the  city  filed  in  the  district  court 
a  motion  for  judgment  on  the  mandate, 
the  bank  applied  to  the  circuit  court  of 
appeals  for  permission  to  file  a  motion 
in  which  it  called  attention  to  the  fail- 
ure to  pass  specifically  upon  the  claim 
to  the  Davidson  tract,  and  contended 
that  the  decree  entered  at  the  preceding 
term  was,  for  that  reason,  not  final,  and 
should  be  modified.  The  circuit  court  of 
appeals  denied  leave  to  file  the  motion, 
and  this  petition  for  a  writ  of  manda- 
mus was  then  brought  to  require  the 
circuit  court  of  appeals  to  enter  a  final 
judgment  disposing  of  the  Davidson 
tract. 

It  is  clear  that  the  rule  granted  must 
be  discharged.  The  decree  entered  by 
the  circuit  court  of  appeals  was,  in  the 
li^ht  of  its  opinion,  a  final  one,  and 
disposed  of  sJl  the  issues  before  it. 
That  court  was  powerless  to  modify  the 
decree  after  the  expiration  of  the  term 
at  which  it  was  entered.  If  the  omis- 
sion in  the  decree  had  been  adequatdy 
called  to  the  court's  attention  during  the 
term,  it  would  doubtless  have  corrected 
the  error  complained  of;  or  relief  might 
have  been  sought  in  this  court  by  a  pe- 
tition for  a  writ  of  certiorari.  The  bank 
failed  to  avail  itself  of  remedies  open  to 
it.  A  petition  for  writ  of  mandamus  will 
not  be  gnrante4  under  such  circumstances. 
Re  Riddle,  decided  March  21, 1921  [  255 
U.  S.  450,  ante,  725,  41  Sup.  Gt.  Rep. 
370]. 

Rule  discharged. 

Petition  dismissed. 


[1341    MISSOURI   PACIFIC   RAILWAY 
COMPANY,  PUT.  in  Err., 

V. 

McGREW  COAL  COMPANY. 

(See  S.   C.  Reporter's  ed.   134,   135.) 

Error  to  state  court  —  scope  of  review 
—  local  law. 

The  objection,  in  an  action  by  a 
shipper  against  a  carrier  for  overcharges, 
brought  under  a  state  long-and-short-haul 
statute,  that  the  shipper  •did  not  pay 
freight  charges,  and  therefore  was  not  dam- 
aged, raises  no  substantial  Federal  quee- 

Kote. — On  the  general  subject  of 
writs  of  error  from  the  United  States 
Supreme  Court  to  state  courts — see  notes 
to  Martin  v.  Hunter,  4  L.  ed.  U.  S.  97; 
Hamblin  v.  Western  Land  Co.  37  L.  ed. 
U.  S.  267:  Re  Buchanan,  39  L.  ed.  V.  8. 
884,  and  Kipley  v.  Illinois,  42  L  ed.  U 
S.  998. 

t5«  U.  & 


1920. 


BLOCK  T.  HIBSa. 


tloa,  but  a  quatlon  of  lUt*  law,  whier 
tiie  Federal  Suprtrme  Court  Iwi  no  jurii 
diction  to  review  oo  writ  of  error  to  i 
■tate  court. 

(For  oilier  tmaet.  •<«  Appeal  and  Error,  SOTI^ 
3226,  Id  Dlxeit  Bop.  Ct.  1906.] 

(No.   265.] 


JN  ERROR  to  the  Supreme  Court  o: 
the  State  of  Uissouri  to  review  i 
judgmeut  which  aiQmied  a  judgment  o: 
the  Circuit  Court  of  Lafayette  Count; 
in  that  state,  in  favor  of  the  ahipper  ii 
AH  action  against  a  carrier  to  reoovK 
for  overcharges.    AfDrmed. 

See  same  case  below,  280  Mo.  466,  1! 
A.L.R.  283,  217  8.  W.  984. 

Mr.  Edward  J.  White  argued  th< 
«anae,  and,  with  Massra.  James  F.  Oreei 
and  Harvey  C.  Clark,  filed  a  brief  fo] 
plaintiff  in  error. 

Mr.  Edwin  A.  Srantboff  ar^ed  th< 
eauaSf  and,  with  Messrs.  Z.  Lewis  Dalby 
William  S.  HeCUntoek,  and  Arthtu  L 
l^iant,  filed  a  brief  for  defendant  in  er 
ror. 

Uemorandnm  opinion  by  direction  ul 
the  court,  by  Mr.  Justice  BruideU: 

In  this  action  by  a  shipper,  broughl 
tinder  the  long-and'Sbort-haul  statute  ol 
Missouri,  a  judgment  for  the  over- 
charges, [185]  entered  b;^  the  trial 
court,  was  afSrmed  by  the  highest  court 
of  the  state. 

The  ease  oomes  here  on  writ  of  error, 
the  railroad  contending  that  the  statute 
as  construed  violates  rights  secured  to 
it  by  the  Federal  Constitution.  The 
only  Federal  question  which  was  sub- 
stantial and  properly  raised  betow  was 
decided  adversely  to  the  railroad's  con- 
tention in  Missouri  P.  R.  Co..  v.  Mc- 
Grew  Coal  Co.  244  U.  S.  191,  61  L.  ed. 
1075,  37  Sup.  Ct.  Rep.  618,  a  cose  be- 
tween the  same  parties  and  involving 
transactions  precisely  similar.  The  ob- 
JMtion  now  made,  that  the  shipper  did 
not  pay  freight  charges,  and  therefore 
was  not  damaged,  raised  no  substantial 
Federal  question,  but  a  question  of  state 
law,  which  we  have  no  jurisdiction  to 
review.    See  Osborne  v.  Gray,  £41  XT.  S. 

On  what  questions  the  Federal  Su- 
preme Court  will  consider  in  reviewing 
the  judgments  of  state  courts — see  note 
to  UisBouri  ex  ral.  Hilt  v,  Dockery,  63 
L3.A.  571.  /^ 

And  see  note  to  this  ease  in  the  state 
oonrt,  as  reported  in  13  AXJt.  283. 
<B  Ii.  ed. 


20,  60  L.  ed.  I 

.486. 

farmed. 


IM,  ISA 

.  867,  36  Sup.  Ct 


lUS  BLOCK,  Trading  and  Carrrlug  on 
uinesi  under  the  Name  and  Style  of 
hitea,  PUT.  in  Err., 

LOUIS  HIRSH. 
(See  a.  C.  Beport«r'i  «d.  135-lTO.) 


1.  A    legislative    declaration    of    facU 

are  materiat  only  as  the  ground  for 
ting  a  rule  of  law,  tor  insUnce,  that 
rtaiQ  use  is  a  public  one,  may  not  be 

conolusive  by  the  courts,  but  a  dsclera- 
by  a  legialature  concerning  public  oon- 
HI  that,  by  neceaiity  and  dutj,  it  must 
r,  U  entitled  at  least  to  great  respect. 

other  cue*,  wn  Court*,  I.  e,  S,  a.  In 
ie«t  Sup.  Ct  lOOS.] 

atltotlonal  law  —  police  power  — 
iblio  Interest. 
E.  Circumstance*    may    io    change    in 

or  BO  differ  in  space  as  to  clothe  with 
iblic  interest  so  great  as  to  justify 
lation  by  law  an  interest  which,  at 
■  times  or  iu  other  places,  would  be  a 
er  of  purely  private  concern. 

atber  cues,  see  ConitltntloDal  Law,  IT. 

z,  In  DisHt  Bup.  Ct.  leos.j 
itltntional    law   ^  police   power  — 
e  process  of  law  —  emergency  legls- 
Jon  —  rent  laws  —  pnblic  Interest. 


ic  District  of  Columbia  with  a  public 
est  BO  great  a*  to  justify,  despite  U.  B. 
t.,  Cth  Amend.,  such  temporary  regu- 
1  as  is  made  by  the  Act  of  October  22, 
tit.  2,  g  109  [to  remain  in  force  two 
unlet*    sooner    repesled ) ,    giving    a 

>t0. — As  to  constitutionality  of  rent 
—see  notes  to  Hirsh  v.  Block,  11 
Et.  1238,  and  Block  v.  Hirsh,  16 
a.  178. 

to  the  validity  of  class  legislation, 
rally — see  notes  to  State  t.  Good- 
6  L.B.A.  621,  and  State  t.  Loomia, 
.R.A.  789. 

to  constitutional  right  of  trial  by 
—see  notes  to  Thompson  v.  Utah,  42 
I.  U.  8.  1061;  Perego  v.  Dodge,  41 
1.  U.  S.  113;  Gulf,  C,  ft  8.  F.  fi.  Co. 
lane,  39  L.  ed.  U.  8.  727;  Eileu- 
)r  V.  District  Ct.  33  L.  ed.  U.  8.  801 ; 
Justices  of  Supreme  Ct.  v.  United 
IS,  10  L.  ed.  n.  S.  658. 

to  validity  and  construction  of 
legislation  in  aid  of  moratory  stat- 
■see  note  to  Threes  v.  Zemple,  9 

i-s. 

««« 
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tnant  th«  prlvilen  of  boldin^  orer  after  Bank  v.  Craig,  181  U.  S.  646,  553,  45 

tfae  expirattoD  of  the  lease,  lubject  to  regu-  L.  ed,  994,  21  Snp,  Ct.  Rep.  703:  Leaene 

UtlonT^  tha  commiuioii  appointed  by  tliat  y_  Texaa,  184  V.  S.  158,  48  L.  od.  480. 

act,  10  long  as  he  pays  the  rent  and  per-    oo  q„„    r,,    d„„    jtc.  /ii.„. a.   *    d 

ivr^f  the  ^ndition.  a.  fi«d  by  the  iZ^,  f  Snp    Ct.  Rep.  475;  Chi C^)*  A    B. 

or  «  inodiDEd  by  tie  commLMion.  ^o.  T.  Tranbarger,  238  U.  S.   67,  59  L. 

(For    other    casei.     m    Conitiiutlonal    Law,  ed.    1204,    35    Sup.    Ct.   Rep.    678;    New 

IT.  b,  7;  IT.  c.  8.  Is  Dlg«t  Sup.  Ct.  1908.1  York  C.  R.  Co.  V.  White,  243  U.  S.  188, 

Constltotlonal  law  —  police  power  —  61  L.  ed.  667,  L.R.A.1917D,  1,  37  Snp. 

emergency  -  temporary  rcKnlaUon.  Q^   Q^^p   247,  13  N.  C.  C.  A.  943. 

4.  A  limit  in  time  to  tide  over  a  pass-  ti^„T„„   #.;uj   f„  „;„_   *k-   ti.i-mf-„  a..-- 

1,1  tionbl.  1.,  ju.trtj  .  I.,  th.t  S,»id  h.™b  '"■'•li  I?  P"  II"  thntr-d.j 

no*  t.  uphild  u  .  i>.ra.i»,l  ch.i.™.  J"''"!  irfend.nt  m  emr  eannot  qnj.- 

[For    otMT    caiea,     see    Conitltatlaaal    La*  tion  the  constitutioQShty  of  the  regnla- 

IT,  e,  1,  la  Diseit  Sup.  Ct.  1908.]  tofy  provisionB  of  the  statute. 

*n*y  trial  —  lnrrlnK«inent  ot- right  —  Arkadelphia    Mill.    Co.    v,    St    Lonis 

emergency  leslalaUon  -  rent  lawa.  Southwestern  R.  Co.  249  U.  8.  134,  63 

Uke^jTroToc^r^^^^^lStrt  L:   f  '^k-J^-^-r'^'S'  ™'  \f^^- 

I  IW,  riring  a  tenant  in   the   DJitrict   of  ^t.  Rep-  237;  Jeffrey  Mfg.  Co.  t.  Blagg, 

Calamb&  the  privilege  of  holding  over  after  235  U.  8.  571,  576,  69  L.  ed.  364,  368,  35 

the  expiration  of  the  lease,  subject  to  regu-  Sup.  Ct.  Rep.  167,  7  N.  C.  C.  A.  670; 

latiou  bv  the  commission  appointed  by  that  Plymouth  Coal  Co.  T.  Pennsylvania,  232 

act,  so  long  ai  he  paya  the  rent  and  per-  U.  S.  531,  544,  545,  58  L.  ed.  713,  719,  34 

forms  the  coiidiUons  aa  ftied  by  the  lease  s^p,  ct.  Rap.  359 ;  Standard  Stock  Food 

or  ss  modified  by  the  commiuion,  ii  not  q^   ^  Wright,  226  U.  S.  540,  550,  56  L. 

invalid  merely  because  landlords  and  ten-  ..     noT     loni     ti   a^^    n*     fta-r.     Tfta. 

ant.  are  deprived  by  it  of  a  trial  by  jury  f-  ^^^'  ^^Ol,  32  Snp.  Ct.  Rep    TO; 

on  the  right  to  posiession  of  the  lan'd.''^  SonthsrB  R.  Co.  v.  King,  217  U.  S.  W4, 

[Far  other  eases,  se<  Jury,  1.  d,  1,  tn  Dlsnt  54   L.   ed.    872,    30    Sup.    Ct.   Rep.   594; 

Sup.  CL  1808^  Turpin  T.  Lemon,  187  U.  8.  51,  47  L.  ed. 

™„  .-rt  1  70,  33  Snp.  Ct.  Rep.  20;  Tyler  v.  Judges 

*■             ''  of  Ct.  of  Registration,  179  U.  S.  405,  45 

Argued  March  3,  1921.     Decided  April  18,  L-  ed-  252,  21  Sup.  Ct.  Rep.  206;  New 

1821.  York  ex  rel.  Hatch  v.  Reardon,  204  U. 

S.  152,  61  L.  ed.  415,  27  Sup.  Ct.  Rep. 

IN  ERROR  to  the  Court  of  Appeals  of  188,  9  Ann.  Cas.  736;  Colline  t.  Texas, 

the  Diathet  of  Columbia  to  review  s  223  IT.  S.  288,  56  L.  ed.  439,  32  Sup.  Ct. 

judgment  which,  on   a  second  appeal.  Rep.  286. 

affirmed    a    judgment    of    the    Supreme  The  regulatory  provisions  of  the  aet 

Court  of  the  Cistiict  in  favor  of  plain-  constitute  a  valid  exercise  of  the  war 

ti5,  in  a  proceeding  brought  to  recover  powers  of  Congress. 

possession  of  certain  premises   from  s  Stewart  v.  Kahn  (Stewart  v.  Bloom) 

tenant  holding  over  after  the  expiration  H  Wall.  507,  20  L.  ed.  179;  Northern  P. 

of  the  lease.    Reversed.  R.  Co.  v.  North  Dakota,  250  U.  S.  135, 

.  See  same  ease  below,  on  first  appeal,  149,    63  L.    ed.  897,  903,  P.U.R.1919D, 

60  App.  D.  C.  — ,  11  A.L.R.  1238,  267  305,  39  Sup.  Ct.  Rep.  502,  18  N.  C.  C.  A. 

Fed.   614;    on   eeeond  appeal,  60    App.  878;  Hamilton  v.  Kentucky  Distilleries 

D.  C.  — ,  267  Ped.  631.  ft  Warehonse  Co.  251  U.  S.  156,  64  L. 

The  faeta  are  stated  in  the  opinion,  ed.  199,  0  Snp.  Ct.  Rep.  106;  Seleetivs 

Mr.  Jen*  0.  AdUna  argued  the  eanse,  D""    Law    Cases     (Arver    v.    Uni^ 

ani)      with     Mmiiirs      TiiliiiB     T      Pcvtir  States)    245   U.    8.   366,   GS   Li.   ed.   iJ5^ 

Srg.  E  Ed"l?n,  "/Ttad.™  D  ?.":  LSaW   361   ,8  Sup.  Ct.  lUp.  159, 

•er,  filnS  •  brief  for  pUinlid  in  eiror:  A"-  "■«.  WWB,  856. 

The    r«iniremBi.t    tli.t,    during    Iha  The  owner  I  right,  oyer  t«ii1  property 

emerpney  period  ereeted  by  the  w«r,  «re  not  absolute 

Ih.  S^e?  of  uy  re.t.1  p,«p.rt,  in  th,J  *"?,'j%f  °S"  seTsfl^id    7a    M 

Dielriel   of   Columbia   desiring   poesee-  bo".  P'"-  ?■  °"'./'  V'     r       'i2 

.ion  niuel  give  thirty  d.,.'  nolfee  to  the  Sup.  OuK'P- ^M ;  E.deonl  v^Knoi,  1« 

tennnt,  ii  m  mere  change  in  remedy,  and  XS"^  „  2'  E    ,?„    o?  V      .    o    .     ^ 

doe.  not  deprive  the  ow.r  of  property.  560,  M  ".  B.  390,  St  Ixiui.  Po.ler  ^■ 

Thoma.  ».  Blaek,  8  Hou.t.  (Del.)  607,  verti.ing  Co.  y.  St.  ^ui.,  249  U.  S,.  OT, 

18  All.  7711  Bon.Jl  ,.  MoKoy,  1  Hou.t.  63  L.  ed.  599,  38  Sup    Ct    Rep.  274; 

(Del.)  620;  Roberta  v.  Gmbb,  6  Hou.t.  Freund,  Pol.  Power,  §§  118,  127,  IJM: 

(Del.)  461;  Rich  v.  Key.er,  64  Pa.  SB,  Perley  v. North  Carolina,  249  U.  S.  MO, 

Bank  of  Columbia  y.  Okely,  4  Wheat.  63  L.  ed.  735,  39  Snp.  Ct.  Kep.  »7; 

236, 4  L.  ed.  659:  Red  Eirer  Valley  Hat.  Plymouth  Coal  Co.  y.  Penuaylyania,  2M 


IMO. 


BLOCK  V.  HIB8H. 


IT.  S.  531,  58  L.  ed.  713,  34  Sup.  Gt.  Rep. 
359. 

The  (MMitrol  over  personal  property  is 
just  as  great. 

Goldsmith-Grant  Co.  v.  United  States, 
254  U.  S.  505,  ante,  376,  41  Sup.  Ct.  Rep. 
189. 

The  owner's  right  to  transfer  his 
property  is  greatly  limited. 

Lemieux  v.  Young,  211  U.  S.  489,  53 
L.  ed.  295,  29  Sup.  Ct.  Rep.  174;  Hall 
^.  Geiger^ones  Co.  242  U.  S.  539,  6  L. 
ed.  480,  L.R.A.1917F,  514,  37  Sup.  Ct. 
Rep.  217,  Ann.  Cas.  1917C,  643;  State 
▼.  Heldenbrand,  62  Neb.  136,  89  Am. 
St.  Rep.  743,  87  N.  W.  25;  Com.  v. 
Hodges,  137  Ky.  233,  125  S.  W.  689; 
House  V.  Mayes,  227  Mo.  641,  127  S. 
W.  305;  State  v.  Mullins,  87  S.  C.  512, 
70  S.  E.  9;  Fed.  Trade  Com.  v.  Fed. 
Chemical  ft  Color  Co.  2  Fed.  Trade 
Com.  Dee.  71;  Armour  ft  Co.  v.  North 
Dakota,  240  U.  S.  510,  60  L.  ed.  771,  36 
Sup.  Ct.  Rep.  440,  Ann.  Cas.  1916D,  548. 

If,  during  the  emergency,  the  business 
of  renting  real  property  in  the  District 
of  Columbia  holds  such  a  peculiar  rela- 
tion to  the  public  interest  as  to  justify 
it,  there  will  be  superinduced  upon  that 
business  the  right  of  public  regulation. 

German  Alliance  Ins.  Co.  v.  Lewis, 
233  U.  S.  389,  411,  58  L.  ed.  1011,  1021, 
Ii.R.A.1915C,  1189,  34  Sup.  Ct.  Rep. 
612;  People  v.  Budd,  117  N.  Y.  27,  5 
L.R.A.  559,  22  N.  E.  670,  143  U.  S.  517, 
36  L.  ed.  247,  4  Inters.  Com.  Rep.  45, 12 
Sup.  Ct.  Rep.  468 ;  Beale  ft  W.  Railroad 
Rate  Regulation,  §§  2,  7-11,  18,  27,  35; 
Camfield  v.  United  States,  167  U.  S.  518, 
42  L.  ed.  260,  17  Sup.  Ct.  Rep.  864; 
C^cago,  B.  ft  Q.  R.  Co.  v.  Dlinois,  200 
U.  S.  592,  50  L.  ed.  609,  26  Sup.  Ct.  Rep. 
341,  4  Ann.  Cas.  1175;  Munn  v.  Illinois, 
94  U.  S.  113,  24  L.  ed.  77;  State  Public 
Utilities  Commission  v.  Monarch  Refrig- 
erating Co.  267  m.  534,  P.U.R.1915D, 
119,  108  N.  E.  716,  Ann.  Cas.  1916A, 
528;  Brass  v.  North  Dakota,  153  U.  S. 
391,  410,  38  L.  ed.  767,  763,  4  Inters. 
Com.  Rep.  670,  14  Sup.  Ct.  Rep.  857; 
State  ex  rel.  Martin  v.  Howard,  96  Neb. 
293,  147  N.  W.  689;  Nash  y.  Page,  80 
Ky.  547,  44  Am.  Rep.  490;  Com.  v. 
Hodges,  137  Ey.  244,  125  S.  W.  689; 
Douglas  Park  Jockey  Club  v.  Talbott, 
173  Ky,  685,  191  S.  W.  474;  Davis  v. 
State,  68  Ala.  63,  44  Am.  Rep.  128; 
Stete  V.  Mullins,  87  S.  C.  512,  70  S.  E. 
9;  Ohio  OU  Co.  v.  Indiana,  177  U.  S. 
190,  44  L.  ed.  729,  20  Sup.  Ct.  Rep.  576, 
20  Mor.  Min.  Rep.  466;  Lindsley  v.  Nat- 
ural Cftrbonie  Gas  Co.  220  U.  S.  61,  55 

L.  ed.  869,  31  Sup.  Ct.  Rep.  837,  Ann. 
•S  Ii.  ed. 


Cas.  1912C,  160;  Walls  t.  Midland  Car- 
bon Co.  254  U.  S.  300,  ante,  276,  41 
Sup.  Ct.  Rep.  118;  Bacon  v.  Walker,  204 
U.  S.  311,  51  L.  ed.  499,  27  Sup.  Ct. 
Rep.  289 ;  Rast  v.  Van  Deman  ft  L.  Co. 
240  U.  S.  342,  60  L.  ed.  679,  L.R.A. 
1917A,  421,  36  Sup.  Ct.  Rep.  370,  Ann. 
Cas.  1917B,  455;  Tanner  v.  Little,  240 
U.  S.  369,  60  L.  ed.  691,  36  Sup.  Ct. 
Rep.  379;  Jones  v.  Portland,  245  U.  S. 
217,  62  L.  ed.  252,  L.R.A.1918C,  765,  38 
Sup.  Ct.  Rep.  112,  Ann.  Cas.  1918E, 
660;  Green  v.  Frazier,  253  U.  S.  233,  64 
L.  ed.  878,  40  Sup.  Ct.  Rep.  499;  Clark 
V.  Nash,  198  U.  S.  361,  49  L.  ed.  1085, 
25  Sup.  Ct.  Rep.  676,  4  Ann.  Cas.  1171 ; 
Strickley  v.  Highland  Boy  Gold  Min. 
Co.  200  U.  S.  527,  50  L.  ed.  581,  26  Sup. 
Ct.  Rep.  301,  4  Ann.  Cas.  1174;  Offield 
V.  New  York,  N.  H.  ft  H.  R.  Co.  203  U. 
S.  372,  377,  51  L.  ed.  231,  236,  27  Sup. 
Ct.  Rep.  72;  Noble  State  Bank  y.  Has- 
kell, 219  U.  S.  104,  575,  55  L.  ed.  112, 
341,  32  L.R.A.(N.S.)  1062,  31  Sup.  Ct. 
Rep.  186,  299,  Ann.  Cas.  1912A,  487; 
Perley  v.  North  Carolina,  249  U.  S.  510, 
63  L.  ed.  735,  39  Sup.  Ct.  Rep.  357; 
American  Coal  Min.  Co.  v.  Special  Coal 
ft  Food  Commission,  268  Fed.  563;  Okla- 
homa Operating  Co.  v.  Love,  252  U.  S. 
331,  64  L.  ed.  596,  40  Sup.  Ct.  Rep.  338; 
Marcus  Brown  Holding  Co.  v.  Fddman, 
256  U.  S.  170,  post,  877,  41  Sup.  Ct.  Rep. 
465. 

The  business  of  renting  property  in 
the  District  of  Columbia  during  the 
emergency  has  arisen  to  such  public  im- 
portance that  the  principle  may  be  ap- 
plied. 

Munn  T.  Illinois,  94  U.  S.  132,  24  L. 
ed.  86 ;  Rast  t.  Van  Deman  ft  L.  Co.  240 
U.  S.  365,  60  L.  ed.  679,  L.R.A.1917A, 
421,  36  Sup.  Ct  Rep.  370,  Ann.  Cas. 
1917B,  455;  Marcus  Brown  Holding  Co. 
V.  Feldman,  256  U.  S.  170,  post,  877,  41 
Sup.  Ct.  Rep.  465;  American  Coal  Min. 
Co.  T.  Special  Coal  ft  Food  Commission^ 
268  Fed.  563. 

Mr.  William  G.  Johnson  argued  the 
cause,  and,  with  Messrs.  Myer  Cohen 
and  Richard  D.  Daniels,  filed  a  brief  for 
defendant  in  error: 

The  legislation  of  Congpress,  relied  up- 
on by  defendant  in  error,  is  unconstitu- 
tionid  and  \roid. 

Missouri  P.  R.  Co.  y.  Nebraska,  164 
U.  S.  403,  41  L.  ed.  489, 17  Sup.  Ct.  Rep. 
130;  Calder  v.  Bull,  3  Dall.  386, 1  L.  ed. 
648;  Wilkinson  v.  Leland,  2  Pet.  627,  7 
L.  ed.  542;  Monongahela  Nav.  Co.  v. 
United  States,  148  U.  S.  312,  37  L.  ed. 
163,  13  Sup.  Ct.  Rep.  622;  Oehoa  t. 
Hemaadei  y  Monies,  290  U.  8.  189,  57 
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L  ad.  1427,  33  Sup.  Ct.  Rep.  1033;  Sink-  &  L.  Co.  240  V.  8.  342,  365,  60  L.  ad. 

iag  Fund  Caaea,  99  U.  S.  700,  25  L.  ed.  679,  690,  L.R.A.ldl7A,  421,  36  Sap.  Ct 

496;  Kohl  v.  United  States,  91  U.  S.  367,  Rep.  370;  Muon  t.  Hlinois,  94  U.  R^  113, 

33  L.  ed.  449;  Pritchard  v.  Norton,  106  132,  24  L.  ed.  77,  86;  Head  v.  Amosk«u, 

U.  S.  124, 132,  27  L.  ed.  104,  107, 1  Sup.  Mfg.  Co.  113  U.  S.  9,  17,  18,  28  L.  ed. 

Gt.  Rep.  102;  Munn  v.  Illinois,  04  U.  889,  892,  5  Sup.  Ct.  Rep.  441;  Tonm 

S.  113,  24  L.  ed.  77;  Adair  v.  United  v.  Nye,  134  Mass.  582,  14  L,B.A.  487, 

States,  208   U.    S.   161,  173,   52  L.   ed.  28  N.  E.  1048;  Murdock  v.  Stiekney,  8 

436,  442,  28  Sup.  Ct.  Rep.  277,  13  Ann.  Cush.  116;  Jordan  t.  Woodward,  40  Me. 

Cas.  764;  Coppage  v.  Kansas,  236  U.  S.  323;  Vetter  v.  Broadhurst,  100  Neb.  356, 

1,  59  L.  ed.  441,  L.R.A.1915C,  960,  35  9  A.L.K.  578,  160  N.  W.  109;  QaA  t. 

Sup.  Ct.  Rep.  240.  Nash,  198  V.  S.  361,  49  L.  ed.  1086,  25 

The  existence  of  a  state  of  var  g:iTe8  Sup.  Ct.  Rep.   676,  4  Ann.   Caa.  1171-, 

no  validity  to  the  statute.  Strickley  t.  Highland  Boy  Gold  Min.  Co. 

Hamilton  v.  Kentucky  Distilleries  &  200  U.  S.  527,  50  L.  ed.  581,  26  Sap.  Ct. 

Warehouse  Co.  251  U.  S.  146,  64  L.  ed.  Rep.  301,  4  Ann.  Cas.  1174;  Loniaville 

194,  40  Sup.  Ct.  Rep.  106;  Mitchell  v.  &  N.  B.  Co.  v.  Mottley,  219  U.  S.  467, 

Harmony,  13  How.  115,  14  L.  ed.  75.  482,  485,   55  L.    ed.   297,   303,  304,   34 

The   legislative   declaration   that  this  L.R.A.(N.S.}  671,  31  Sup.  Ct.  Rep.  265; 

property  ia  affected  with  a  public  inter-  Spring  Valley  Waterworks  v.  Schottler, 

est  is,  itself,  invalid.  110  U.  S.  347,  28  L.  ed.  173,  4  Snp.  Ct. 

Producers'    Trausp.    Co.    v.    Railroad  Rep.  48;  Tan  Dyke  v.  Geary,  244  U.  S. 

CommisaioD,  261  U.  S.  228,  64  L.  ed.  239,  39,  47,  61  L.  ed.  973,  981,  37  Sap.  Ct. 

P.U.R.1920C,  574,  40  Sup.  Ct.  Rep.  131.  Rep.  483;  Brass  v.  North  Dakota,  153 

The  undisputed  facta  of  record  in  this  U.   S.  391,  402,  38  L.  ed.  757,  760,  4 

ease     conclusively    show    that    Hirsh's  Inters.  Com.  Rep.  670,  14  Sap.  Ct.  Rep. 

property  is  not  affected  with  a  public  857;  American  Coal  Min.  Co.  t.  Special 

interest,  but  is  strictly  private  property.  Coal  &  Food  Conuuission,  268  Fed.  568; 

Weems  S.  B.  Co.  v.  People's  S.  B.  Co.  1    Wyman,    Pub.    Sorv.    Corp.    1    106; 

214  U.  S.  345,  53  L.  ed.  1024,  29  Sup.  Mobile  v.   Yuille,   3   Ala.  141,   36  Am. 

Ct.  Rep.  661,  16  Ann.  Caa,  1222;  Termi-  Dec.    441;    United    Statea    v.    Standard 

nat  Taiicab  Co.  v.  KuIe,  241  U.  S.  252,  Brewery,  251  U.  S.  210,  219,  64  L.  ed. 

60  L.  ed.  984,  P.U.B.1916D,  972,  36  Sup.  229,  235,  40  Sup.  Ct.  Rep.  139;  Wilson 

Ct.   Rep.    583,    Ann.    Caa.    1916D,    765 ;  v.  New,  243  U.  S.  332,  348,  61  L.  ed.  756, 

Uoyd  V.  Scott,  4  Pet.  205,  7  L.  ed.  833.  773,  L.R.A.1917E,  938,  37  Sup.  Ct.  Rep. 

Special    Awiatant    to    the    Attorney  f«.  fi""-  «"■  l^^^Wf^'  f^V^ 

General  Olaule  argued  the  cause,  and.  J™?  Co.  v.  HarUaon,  183  U.  S.  1^  », 

with  Solicitor  Genwal  Frierson,  filed  a  f^  ^r  ^'  ^'^  ?r%^lio  "rJ^^t 

brief  as  smjeua  cnris-  '"  ^'  <^">g°^  208  U.  S.  412,  422,  62  L. 

in   the^e^ency   declared    by   Con-  f-  551.  556    28  Sup    Ct.  Rep    ^  13 

gress,  regulation  of  Venta  ia  a  valid  e«r-  A^- C^- 1";  Erie  R  Co.  v.  Wilh™. 

ciie  of  the  police  power.  233  U.  S-  671^M  L.  ed.  1149,  62  LBJ. 

German   Allianc^  Ins.  Co.    v.    Lewis,  f.^^.)  266,  ?*  ^-p    Ct.  Rep^TM,  Ann. 

233  U.  S.  389.  411,  58  L.  ed.  1011,  1021,  Y,^-  ^l}^?'^^',^^  V\^J^m  o  ^  S" 

L.R.A.1915C,  il89,  34  Sup.  Ct.  Rep.  612  1162,  61  L.R  A.(N.S.)  1097,  34  Sup.  O. 

Brazee  v.  Michigan,  241  U.  S.  340,  343,  ^%:  ^^Jj   Edgar  A    W  Lwjii*  Co. 

60  L.  ed.  1034,  1036,  36  Sup.  Ct.  Rep.  l-  Siegel,  194  App.  Div.  48^  ^^- ^ 

561,  Ann.  Cas.  191 7C,  522;  Noble  State  Supp.  5;  People  ex  rel.  Rayland  Beal^ 

Bank  V.  Haskell,  219  U.  S.  104,  112,  55  £<*■  'o^^^i  ^^^PP'  °i^  ^'  ^ 

L.  ed.  112,  117,  32  L.B.A.fN.S.)  1062,  31  ^:  *■  °"PP-  «=     n°T^™,^F'''*^ 

Sup.    Ct.   Rep.    186,    Ann.    Cas.    1912A,  rnT**^^"^^^*/;,  ^fp''^  231  B£a«^  ^, 

487;  Mountain  Timber  Co.  v.  Washing-  i^^-^.,^/ ^,^J  tSfn'^R  °S^    M7   M^' 

ton,  243  U.  S.  219,  238,  61  L.  ed.  685,  ^-  ^^^°'°X  ^f,  Hi        ^  o    '     «r 

896,  37   Sup.    Ct.  Rep.  260,   Ann.   Caa.  ^    ^}'  l^f'    **    ^"P.*^!™^^  '**' 

1917D,  642,  13  N.  C.  C.  A.  927;  Hudson  ^^'"'^U^^V    P°*«''  J  ,^^'    ""f«^ 

County  Water  Co.  v.  McCarter,  209  U.  ?'S7n°  l^^'il,^  ^V  ^n.  oT;  ^^ 

8.  349,  355,  62  L.  ed.  828,  831,  28  Sup.  °-^'''  P*"^'  °"'  ?    ^"P-.^'-  *"P-  **■ 

Ct.  Rep.  529,  14  Ann.  Caa.  560;  Budd  ^«    procedural    provisions    are    not 

y.  Now  York,  143  U.  S.  517,  534,  36  L.  lacking  in  due  process, 

ed.  247,  252,  4  Inters.  Com.  Rep.  45,  12  Louisville  ft  N.  R.  Co.  v.  Garrett,  231 

Sup.  Ct.  Rep.  468;  Price  v.  Illinois,  238  U.  B.  298,  305,  58  L.  ed.  229,  239,  M 

U.  S.  446,  451,  59  L.  ed.  1400,  1404,  36  Sap.  Ct.  Rep.  48;  I&tersUte  ComvaiM 

Sup.  Ct.  Rep.  892 ;  Rast  ▼.  Vaa  Deman  Commission  v.  Cineinnati,  N.  O.  ft  T.  P. 

S«S  IK*  u.  i. 
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B.  Co.  167  U.  S.  479,  494,  42  L.  ed.  243. 
261,  17  Snp.  Ct.  Rep.  896;  Railroad 
Commission  Oases,  116  U.  S.  307,  336, 
29  L.  ed.  636,  646,  6  Snp.  Ct.  Rep.  334, 
388,  1191;  Missouri  Rate  Cases  (Knott 
V.  Chicago,  B.  ft  Q.  R.  Co.)  230  U.  S. 
474,  608,  67  L.  ed.  1671,  1694,  33  Sup. 
Ct.  Rep.  976;  Chicago,  M.  ft  St.  P.  R. 
Co.  T.  Minnesota,  134  U.  S.  468,  33  L. 
ed.  981,  3  Inters.  Com.  Rep.  209,  10 
Sup.  Ct.  Rep.  462,  702;  New  York  C.  R. 
Co.  V.  White,  243  U.  S.  188,  207,  208, 
61  L.  ed.  667,  676,  677,  L.R.A.1917D,  1,  37 
Sup.  Ct.  Rep.  247,  13  N.  C.  C.  A.  943; 
Detroit  ft  M.  R.  Co.  t.  Michigan  R. 
Commission,  236  U.  S.  402,  406,  69  L. 
od.  288,  289,  35  Sup.  Ct.  Rep.  126;  Pren- 
tis  V.  Atlantic  Coast  Line  Co.  211  U.  S. 
210,  230,  63  L.  ed.  160,  160,  29  Sup.  Ct. 
Rep.  67;  Louisville  ft  N.  R.  Co.  v.  Gar- 
rett, 231  U.  S.  298,  311,  68  L.  ed.  229, 
241,  34  Sup.  Ct.  Rep.  48;  Wadley  South- 
cm  R.  Co.  V.  Georgia,  236  U.  S.  661, 
668,  69  L.  ed.  406,  414,  P.U.R.1916A, 
106,  36  Sup.  Ct.  Rep.  214;  Union  Dry 
Goods  Co.  V.  Georgia  Pub.  Serv.  Corp. 
248  U.  S.  373,  374,  63  L.  ed.  310,  311,  9 
A.L.R.  1420,  P.U.R.1919C,  60,  39  Sup. 
Ct.  Rep.  117;  Miller  v.  Wilson,  236  U. 
S.  373,  382,  69  L.  ed.  628,  631,  L.R.A. 
1916F,  829,  36  Sup.  Ct.  Rep.  342; 
Keokee  Consol.  Coke  Co.  t.  Taylor,  234 
U.  fi.  224,  227,  68  L.  ed.  1288,  1289,  34 
Sup.  Ct.  Rep.  866;  Siler  v.  Louisville  ft 
N.  R.  Co.  213  U.  S.  176, 197,  63  L.  ed.  763, 
760,  29  Sup.  Ct.  Rep.  461;  American 
Sugar  Ref.  Co.  v.  Louisiana,  179  U. 
S.  89,  92,  46  L.  ed.  102,  103,  21  Sup.  Ct. 
Rep.  43;  Booth  v.  Illinois,  184fn.  S.  426, 
429,  46  L.  ed.  623,  626,  22  Sup.  Ct.  Rep. 
426;  McLean  v.  Arkansas,  211  U.  S.  539, 
651,  662,  63  L.  ed.  316,  321,  29  Sup.  Ct. 
Rep.  206;  Quong  Wing  v.  Kirkendall, 
223  U.  S.  69,  62,  63,  66  L.  ed.  360-352, 
32  Sup.  Ct.  Rep.  192 ;  Bosley  v.  McLaugh- 
lin, 236  U.  S.  386,  396,  69  L.  ed.  632,  636, 

35  Sup.  Ct.  Rep.  346;  MUler  v.  Strahl, 
239  U.  S.  426,  434,  60  L.  ed.  364,  368, 

36  Sup.  Ct.  Rep.  147;  Penniman's  Case, 
103  U.  S.  714,  717,  26  L.  ed.  602,  604; 
Reagan  v.  Farmers'  Loan  ft  T.  Co.  164 
U.  S.  362,  393,  396,  38  L.  ed.  1014,  1022, 
1023,  4  Inters.  Com.  Rep.  660,  14  Sup. 
Ct.  Rep.  1047;  Berea  College  v.  Ken- 
tacky,  211  U.  8.  46,  64,  63  L.  ed.  81,  86, 
29  Sup.  Ct.  Rep.  33;  El  Paso  ft  N.  E. 
B.  Co.  V.  Gutierrez,  216  U.  S.  87,  97,  64 
L.  ed.  106,  111,  30  Sup.  Ct.  Rep.  21; 
Hall  V.  Geiger-Jones  Co.  242  U.  S.  639, 
653,  61  L.  ed.  480,  490,  L.R.A.1917P,  614, 

37  Sup.  Ct.  Rep.  217,  Ann.  Cas.  1917C, 

643;  Yazoo  ft  M.  Valley  R.  Co.  v.  Jack- 
65  Ii.  ed. 


son  Vinegar  Co.  226  U.  8.  217,  219,  57 
L.  ed.  193,  194,  33  Sup.  Ct.  Rep.  40. 

Temporary  continuance  of  occupancy 
is  an  appropriate  means  of  making 
rent  rM^ation  effective. 

Munday  v.  Wisconsin  Trust  Co.  262 
U.  S.  499,  603,  64  L.  ed.  684,  690,  40 
Sup.  Ct.  Rep.  366;  Mountain  Timber 
Co.  V.  Washington,  243  U.  S.  219,  236, 
61  L.  ed.  686,  696,  37  Sup.  Ct.  Rep.  260, 
Ann.  Cas.  1917D,  642,  13  N.  C.  C.  A. 
927;  New  York  C.  R.  Co.  v.  White,  243 
U.  S.  188,  196,  200,  61  L.  ed.  667,  671, 
673,  L.R.A.1917D,  1,  37  Sup.  Ct.  Rep. 
247,  Ann.  Cas.  1917D,  629;  Cheney  v. 
Libby,  134  U.  S.  68,  78,  33  L.  ed.  818, 
823,  10  Sup.  Ct.  Rep.  498;  Stewart  v. 
Gorter,  70  Md.  245,  2  L.R.A.  711,  16 
Atl.  644;  Swan  v.  Kemp,  97  Md.  690,  66 
Atl.  441;  Arizona  Employers'  Liability 
Cases  (Arizona  Copper  Co.  v.  Hammer) 
260  U.  S.  400,  423,  424,  63  L.  ed.  1068, 
1067,  1068,  6  A.L.R.  1637,  39  Sup.  Ct. 
Rep.  663;  United  States  v.  Ferger,  260 
U.  S.  199,  203,  206,  63  L.  ed.  936,  940, 
941,  39  Sup.  Ct.  Rep.  445;  Jacobson  v. 
Massachusetts,  197  U.  S.  11,  49  L.  ed. 
643,  26  Sup.  Ct.  Rep.  358,  3  Ann.  Cas. 
765;  MiUer  v.  Wilson,  236  U.  S.  373, 
380,  59  L.  ed.  628,  630,  L.R.A.1916F, 
829,  36  Sup.  Ct.  Rep.  342;  Manigault  v. 
Springs,  199  U.  S.  473,  480,  60  L.  ed. 
274,  278,  26  Sup.  Ct.  Rep.  127;  Mutual 
Loan  Co.  v.  Martell,  222  U.  S.  225,  231, 
56  L.  ed.  176,  178,  32  Sup.  Ct.  Rep.  74, 
Ann.  Cas.  1913B,  529;  Knoxvillle  Iron 
Co.  V.  Harbison,  183  U.  S.  13,  46  L.  ed. 
66,  22  Sup.  Ct.  Rep.  1;  Keokee  Consol. 
Coke  Co.  V.  Taylor,  234  U.  S.  224,  58  L. 
ed.  1288,  34  Sup.  Ct.  Rep.  866;  Rast  v. 
Van  Deman  ft  L.  Co.  240  U.  S.  342, 
60  L.  ed.  679,  L.R.A.1917A,  421,  36  Sup. 
Ct.  Rep.  370,  Ann.  Cas.  1917B,  466; 
Thornton  v.  Duffy,  264  U.  S.  361,  ante, 
304,  41  Sup.  Ct.  Rep.  137;  Mitchell  v. 
Reed,  61  N.  Y.  136,  19  Am.  Rep.  262; 
Boyle  V.  Lysaght,  1  Vem.  ft  S.  142; 
Banks  v.  Haskie,  45  Md.  220;  Bateman 
V.  Murray,  Ridgew.  Ir.  P.  C.  187;  Nevile 
V.  Hardy,  37  Times  L.  R.  129,  [1920] 
W.  N.  374,  65  Sol.  Jo.  135,  160  L.  T. 
Jo.  342. 

Mr.  Justice  Holmes  delivered  the 
opinion  of  the  court: 

This  is  a  proceeding  brought  by  the 
defendant  in  error,  Hirsh,  to  recover 
possession  of  the  cellar  and  first  floor  of 
a  building  on  F  street  in  Washington, 
which  the  plaintiff  in  error.  Block,  holds 
over  after  the  expiration  of  a  lease  to 
him.  Hirsh  bought  the  building  while 
the  lease  was  nmning,  and  on  December 
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15,  1919,  notified  Block  that  he  should 
require  possession  on  December  31, 
when  the  lease  expired.  Block  declined 
to  surrender  the  premises,  relying  upon 
the  Act  of  October  22,  1919,  chap.  80, 
title  2,  "District  of  Columbia  Rents;" 
especially  §  109  (41  Stat,  at  L.  297,  298, 
301).  That  is  also  the  ground  of  his 
defense  in  this  court,  and  the  question 
is  whether  the  statute  is  constitutional, 
oxt  as  held  by  the  court  of  appeals,  an 
attempt  to  authorize  tha  taking  of 
property  not  for  public  use,  and  with- 
out due  process  of  law,  and  for  this 
and  other  reasons  void. 

By  §  109  of  the  aci  the  right  of  a 
tenant  to  occupy  any  hotel,  apartment, 
or  "rental  property,"  i.  e.,  any  building 
[154]  or  part  thereof,  other  than  hotel 
or  apartment  (§  101),  is  to  continue  not- 
withstanding the  expiration  of  his  term, 
at  the  option  of  the  tenant,  subject  to 
regulation  by  the  commission  appointed 
by  the  act,  so  long  as  he  pays  the  rent 
and  performs  the  conditions  as  fixed  by 
the  lease,  or  as  modified  by  the  com* 
mission.  It  is  provided  in  the  same  sec- 
tion that  the  owner  shall  have  the  right 
to  possession  "for  actual  and  bona  fide 
occupancy  by  himself,  or  his  wife,  chil- 
dren, or  dependents  .  .  .  upon  giv- 
ing thirty  days'  notice  in  writing." 
According  to  his  affidavit  Hirsh  wanted 
the  premises  for  his  own  use,  but  he 
did  not  see  fit  to  give  the  thirty  days' 
notice  because  he  denied  the  validity  of 
the  act.  The  statute  embodies  a  scheme 
or  code  which  it  is  needless  to  set  forth, 
but  it  should  be  stated  that  it  ends 
with  the  declaration  in  §  122  that  the 
provisions  of  title  2  are  made  necessary 
by  emergencies  growing  out  of  the  war, 
resulting  in  rental  conditions  in  the 
District  dangerous  to  the  public  health 
and  burdensome  to  public  officers,  em- 
ployees, and  accessories,  and  thereby 
embarrassing  the  Federal  government 
in  the  transaction  of  the  public  busi- 
ness. As  emergency  legislation  the 
title  is  to  end  in  two  years  unless  sooner 
repealed. 

No  doubt  it  is  true  that  a  legislative 
declaration  of  facts  that  are  material 
only  as  the  ground  for  enacting  a  rule 
of  law,  for  instance,  that  a  certain  use 
is  a  public  one,  may  not  be  held  conclU' 
sive  by  th6  courts.  Shoemaker  v.  Unit- 
ed States,  147  U.  S.  282,  298,  37  L.  ed. 
170,  184,  13  Sup.  .Ct.  Rep.  361 ;  Hairston 
v.  Danville  &  W.  R.  Co.  208  U.  S.  598, 
606,  52  L.  ed.  637,  640,  28  Sup.  Ct.  Rep. 
331,  13  Ann.  Cas.  1008;  Prentis  v.  At- 
lantic Coast  Line  Co.  211  U.  S.  210,  i27, 
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Producers  Transp.  Co.  v.  Railroad  Com- 
mission, 251  U.  S.  228,  230,  64  L.  ed. 
239,  241,  P.U.R.1920C,  574,  40  Sup.  Ct. 
Rep.  131.  But  a  declaration  by  a  leg- 
islature concerning  public  conditions 
that,  by  necessity  and  duty,  it  must 
know,  is  entitled  at  least  to  great  re- 
spect. In  this  instance  Congress  stated 
a  publicly  notorious  and  almost  world- 
wide fact.  That  the  emergency  de- 
clared by  the  statute  did  exist  [155] 
must  be  assumed,  and  the  question  is 
whether  Congress  was  incompetent  to 
meet  it  in  the  way  in  which  it  has  been 
met  by  most  of  the  civilized  countries 
of  the  world. 

The  general  proposition  to  be  main- 
tained is  that  circumstances  have 
clothed  the  letting  of  buildings  in  the 
District  of  Columbia  with  a  public  in- 
terest so  great  as  to  justify  regulation 
by  law.  Plainly,  circumstances  may  so 
change  in  time  or  so  differ  in  space  as 
to  clothe  with  such  an  interest  what  at 
other  times  or  in  other  places  would  be 
a  matter  of  purely  private  concern.  It 
is  enough  to  refer  to  the  decisions  as 
to  insurance,  in  German  Alliance  Ins. 
Co.  V.  Lewis,  233  U.  S.  389,  58  L.  ed. 
1011,  L.R.A.1915C,  1189,  34  Sup.  Ct. 
Rep.  612;  irrigation,  in  Clark  v.  Nash, 
198  U.  S.  361,  49  L.  ed.  1083,  25  Sup. 
Ct.  Rep.  676,  4  Ann.  Cas.  1171;  and 
mining,  in  Strickley  v.  Highland  Boy 
Gold  Min.  Co.  200  U.  S.  527,  50  L.  cd. 
581,  26  Sup.  Ct.  Rep.  LOl,  4  Ann.  Cas. 
1174.  They  sufficiently  illustrate  what 
hardly  would  be  denied.  They  illus- 
trate al^  that  the  use  by  the  public 
generally  of  each  specific  thing  affected 
cannot  be  made  the  test  of  public  in- 
terest (Mt.  Vemon-Woodberry  Cotton 
Duck  Co.  V.  Alabama  Interstate  Power 
Co.  240  U.  S.  30,  32,  60  L.  ed.  507,  511, 
36  Sup.  Ct.  Rep.  234),  and  that  the 
public  interest  may  extend  to  the  use  of 
land.  They  dispel  the  notion  that  what 
in  its  immediate  aspect  may  be  only  a 
private  transaction  may  not  be  raised 
by  its  class  or  character  to  a  publie  af- 
fair. See  also  Noble  State  Bank  v. 
Haskell,  219  U.  S.  104,  110,  111,  55 
L.  ed.  112,  116,  117,  32  L.R.A.(N.S.) 
1062,  31  Sup.  Ct.  Rep.  186,  Ann.  Gas. 
1912A,  487. 

The  fact  that  tangible  property  is 
also  visible  tends  to  give  a  rigidity  to 
our  conception  of  our  rights  in  it  that 
we  do  not  attach  to  others  less  con- 
cretely clothed.  But  the  notion  that  the 
former  are  exempt  from  the  legislative 
modification  required  from  time  to  time 
in  civilized  life  is  contradicted  not  only 
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under  whieh  what  is  taken  is  paid  for, 
but  by  that  of  the  police  power  in  its 
proper  sense,  under  which  property 
rights  may  be  cut  down,  and  to  that  ex< 
tent  taken,  without  pay.  Under  the 
police  power  the  right  to  erect  build- 
ings in  a  certain  quarter  of  a  city  may 
be  limited  to  from  80  to  100  feet. 
Welch  V.  [156]  Swasey,  214  U.  S.  91,  53 
L.  ed.  923,  29  Sup.Ct.  Rep.  567.  Safe 
pillars  may  be  required  in  coal  mines. 
Plymouth  Coal  Co.  v.  Pennsylvania,  232 
U.  S.  531,  68  L.  ed.  713,  34  Sup.  Ct. 
Rep.  359.  Billboards  in  cities  may  be 
registered.  St.  Louis  Poster  Advertis- 
ing Co.  V.  St.  Louis,  249  U.  S.  269,  63 
L.  ed.  599,  39  Sup.  Ct.  Rep.  274.  Wa- 
tersheds in  the  country  may  be  kept 
elear.  Perley  v.  North  Carolina,  249  U. 
S.  511,  63  L.  ed.  735,  39  Sup.  Ct.  Rep. 
357.  These  cases  are  enough  to  estab- 
lish that  a  public  exigency  will  justify 
the  legislature  in  restricting  property 
rights  in  land  to  a  certain  extent  with- 
out compensation.  But  if,  to  answer 
one  need,  the  legislature  may  limit 
height,  to  answer  another  it  may  limit 
rent.  We  do  not  perceive  any  reason 
for  denying  the  justification  held  good 
in  the  foregoing  cases  to  a  law  limiting 
the  property  rights  now  in  question  if 
the  public  exigency  requires  'that.  The 
reasons  are  of  a  different  nature,  but 
they  certainly  are  not  less  pressing. 
Congpress  has  stated  the  unquestionable 
embarrassment  of  government  and  dan- 
ger to  the  public  health  in  the  existing 
condition  of  things.  The  space  in 
Washington  ia  necessarily  monopolized 
in  comparatively  few  hands,  and  letting 
portions  of  it  as  much  a  business  as 
any  other.  Housing  is  a  necessary  of 
life.  All  the  elements  of  a  public  in- 
terest justifying  some  degree  of  public 
control  are  present.  The  only  matter 
that  seems  to  us  open  to  debate  is 
whether  the  statute  goes  too  far.  For 
jnst  as  there  comes  a  point  at  which 
the  police  power  ceases  and  leaves  only 
that  of  eminent  domain,  it  may  be  con- 
ceded that  regulations  of  the  present 
sort,  pressed  to  a  certain  height,  might 
amount  to  a  taking  without  due  process 
of  law.  Martin  v.  District  of  Columbia, 
205  U.  S.  135,  139,  51  L.  ed.  743,  744, 
27  Sup.  Ct.  Rep.  440. 

Perhaps  it  would  be  too  strict  to  deal 
with  this  case  as  concerning  only  the 
requirement  of  thirty  days'  notice.  For 
although  the  plaintiff  alleged  that  he 
wanted  the  premises  for  his  own  use, 
the  defendant  denied  it,  and  might  have 
prevailed  upon  that  issue  under  the  aet. 
•5  li.  ed. 


The  general  question  to  which  we  have 
adverted  must  be  decided,  if  not  in  this, 
then  in  the  next  case,  and  it  should 
[157]  be  disposed  of  now.  The  main 
point  against  the  law  is  that  tenants  are 
allowed  to  remain  in  possession  at  the 
same  rent  that  they  have  been  paying, 
unless  modified  by  the  commission  es- 
tablished by  the  act,  and  that  thus  the 
use  of  the  land  and  the  right  of  the 
owner  to  do  what  he  will  with  his  own 
and  to  make  what  contracts  he  pleases 
are  cut  down.  But  if  the  public  inter- 
est be  established,  the  regulation  of 
rates  is  one  of  the  first  forms  in  which 
it  is  asserted,  and  the  validity  of  such 
regulation  has  been  settled  since  Munn 
V.  niinois,  94  U.  S.  113,  24  L.  ed.  77.  It 
is  said  that  a  grain  elevator  may  go  out 
of  business,  whereas  here  the  use  is 
fastened  upon  the  land.  The  power  to 
g^  out  of  business,  when  it  exists,  is  an 
illusory  answer  to  gas  companies  and 
waterworks,  but  we  need  not  stop  at 
that.  The  regulation  is  put  and  justi- 
fied only  as  a  temporary  measure.  See 
Wilson  V.  New,  243  U.  S.  332,  345,  346, 
61  L.  ed.  753,  772,  773,  L.R.A.1917E, 
938,  37  igup.  Ct.  Rep.  298,  Ann.  Cas. 
1918 A,  1024;  Ft.  Smith  &  W.  R.  Co.  v. 
Mills,  253  U.  S.  206,  64  L.  ed.  862,  40 
Sup.  Ct.  Rep.  526.  A  limit  in  time,  to 
tide  over  a  passing  trouble,  well  may 
justify  a  law  that  could  not  .be  upheld 
as  a  permanent  change. 

Machinery  is  provided  to  secure  to 
the  landlord  a  reasonable  rent.  §  106. 
It  may  be  assumed  that  the  interpreta- 
tion of  Reasonable"  will  deprive  him, 
in  part,  at  least,  of  the  power  of  profit- 
ing by  the  sudden  infiuz  of  people  to 
Washington,  caused  by  the  needs  of 
government  and  the  war,  and  thus  of  a 
right  usually  incident  to  fortunately  sit- 
uated property, — of  a  part  of  the  value 
of  his  property  as  defined  in  Interna- 
tional Harvester  Co.  v.  Kentucky,  234 
U.  S.  222,  58  L.  ed.  1287,  34  Sup.  Ct. 
Rep.  853;  Southern  R.  Co.  v.  Greene, 
216  U.  S.  400,  414,  54  L.  ed.  536,  540,  30 
Sup.  Ct.  Rep.  287,  17  Ann.  Cas.  1247. 
But  while  it  is  unjust  to  pursue  such 
profits  from  a  national  misfortune  with 
sweeping  denunciations,  the  policy  of 
restricting  them  has  been  embodied  in 
taxation  and  is  accepted.  It  goes  little 
if  at  all  farther  than  the  restriction  put 
upon  the  rights  of  the  owner  of  money 
by  the  more  debatable  usury  laws.  The 
preference  given  to  the  tenant  in 
possession  is  an  almost  necessary  in- 
cident of  the  policy,  and  is  tradition- 
al   in    English    law.      If    the    ttoant 
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[158]  remained  subject  to  the  landlord's 
power  to  evict,  the  attempt  to  limit  the 
landlord's  demands  would  fail. 

Assuming  that  the  end  in  view  other- 
wise justified  the  means  adopted  by 
Congress,  we  have  no  concern,  of  course, 
with  the  question  whether  those  means 
were  the  wisest,  whether  they  may  not 
cost  more  than  they  come  to,  or  will 
effect  the  result  desired.  It  is  enough 
that  we  are  not  warranted  in  saying 
that  legislation  that  has  been  resorted 
to  for  the  same  purpose  all  over  the 
world  is  futile,  or  has  no  reasonable 
relation  to  the  relief  sought.  Chicago, 
B.  &  Q.  R.  Co.  V.  McGuire,  219  U.  S. 
549,  569,  55  L.  ed.  328,  339,  31  Sup.  Ct. 
Rep.  259. 

The  statute  is  objected  to  on  the  fur- 
ther ground  that  landlords  and  tenants 
are  deprived  by  it  of  a  trial  by  jury. on 
the  right  to  possession  of  the  land.  If 
the  power  of  the  commission  estab- 
lished by  the  statute  to  regulate-  the 
relation  is  established,  as  we  think  it  is, 
by  what  we  have  said,  this  objection 
amounts  to  little.  To  regulate  the  re- 
lation and  to  decide  the  facts  affecting 
it  are  hardly  separable.  While  the  act 
is  in  force  there  is  little  to  'decide  ex- 
cept whether  the  rent  allowed  is  rea- 
sonable, and  upon  that  question  the 
courts  are  given  the  last  word.  A  part 
of  the  exigency  is  to  secure  a  speedy 
and  summary  administration  of  the  law, 
and  we  are  not  prepared  to  say  that  the 
suspension  of  ordinary  remedies  was 
not  a  reasonable  provision  of  a  statute 
reasonable  in  its  aim  and  intent.  The 
plaintiff  obtained  a  judgment  on  the 
ground  that  the  statute  was  void,  root 
and  branch.  That  judgment  must  be 
reversed. 

Judgment  reversed. 

Mr.  Justice  McKenna»  dissenting: 
The  Chibv  Justice,  Mr.  Justice  Van 
Devanter,  Mr.  Justice  McBeynolds,  and 
I  dissent  from  the  opinion  [159]  and 
judgment  of  the  court.  The  grounds  of 
dissent  are  the  explicit  provisions  of  the 
Constitution  of  the  United  States;  the 
specifications  of  the  gprounds  are  the  ir- 
resistible deductions  from  those  provi- 
sions, and,  we  think,  would  require  no 
expression  but  for  the  opposition  of 
those  whose  judgments  challenge  atten- 
tion. 

The  national  government,  by  the  5th 
Amendment  to  the  Constitution,  and 
the  states,  by  the  14th  Amendment,  are 
forbidden  to  deprive  any  person  of 
*1ife,  liberty,  or  property  without  due 

872 


process  of  law."  A  further  provision  of 
the  5th  Amendment  is  that  private 
property  cannot  be  taken  for  public  use, 
without  just  compensation.  And  there 
is  a  special  security  to  contracts  in  § 
10  of  article  1  in  the  provision  that  ''no 
State  shall  .  .  .  pass  any  •  •  • 
Law  impairing  the  Obligation  of  Con- 
tracts. .  .  ."  These  provisions  are 
limitations  upon  the  national  legisla- 
tion, with  which  this  case  is  concerned, 
and  limitations  upon  state  legislation, 
with  which  Marcus  Brown  Holding  Co. 
V.  Feldman  [256  U.  S.  170,  post,  877,  41 
Sup.  Ct.  Rep.  465]  is  concerned.  We 
shall  more  or  less  consider  the  cases  to- 
gether, as  they  were  argued  and  sub- 
mitted on  the  same  day  and  practically 
depend  upon  the  same  principles;  and 
what  we  say  about  one  applies  to  the 
other. 

The  statute  in  the  present  case  is  de- 
nominated ''The  Rent  Law,"  and  its 
purpose  is  to  permit  a  lessee  to  con- 
tinue in  possession  of  leased  premises 
after  the  expiration  of  his  term,  against 
the  demand  of  his  landlord,  and  in  di- 
rect opposition  to  the  covenants  of  the 
lease,  so  long  as  he  pays  the  rent  and 
pei^orms  the  conditions  as  fixed  by  the 
lease,  or  as  modified  by  a  commission 
created  by  the  statute.  This  is  contra- 
ry to  every  conception  of  leases  that 
the  world  has  ever  entertained,  and  of 
the  reciprocal  rights  and  obligations  of 
lessor  and  lessee. 

As  already  declared,  the  provisions 
of  the  Constitution  seem  so  direct  and 
definite  as  to  need  no  reinforcing 
words,  and  to  leave  no  other  inquiry 
than  does  the  statute  under  [160]  re- 
view come  within  their  prohibition.  It 
is  asserted  that  the  statute  has  been 
made  necessary  by  the  conditions  result- 
ing from  the  "Imperial  Oerman  war." 
The  thought  instantly  comes  that  the 
country  has  had  other  wars  with  result- 
ing embarrassments,  yet  they  did  not  in- 
duce the  relaxation  of  constitutional  re- 
quirements nor  the  exercise  of  arbitrary 
power.  Constitutional  restraints  were 
increased,  not  diminished.  However,  it 
may  be  admitted  that  the  conditions 
presented  a  problem  and  induced  an  ftp- 
peal  for  government  remedy.  But  we 
must  bear  in  mind  that  the  Constitution 
is,  as  we  have  shown,  a  restraint  upon* 
government,  purposely  provided  and  de- 
clared upon  consideration  of  all  the 
consequences  of  what  it  prohibits  and 
permits,  making  the  restraints  upon 
government  the  rights  of  the  governed. 
And  this  careful  adjustment  of  power 
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and  rights  makes  the  Constitntion  what 
it  was  intended  to  he  and  is,  a  real 
charter  of  liberty,  receiving  and  de- 
serving the  praise  that  has  been  given 
it  as  ''the  most  wonderful  work  ever 
struck  off  at  any  given  time  by  the 
brain  and  purpose  of  man/'  And  we 
add  that  more  than  a  century  of  trial 
''has  certainly  proven  the  sagacity  of 
the  constructors,  and  the  stubborn 
strength  of  the  fabric." 

The  ''strength  of  the  fabric"  cannot 
be  assigned  to  any  one  provision;  it  is 
the  contribution  of  all;  and  therefore, 
it  is  not  the  expression  of  too  much 
anxiety  to  declare  that  a  violation  of 
any  of  its  prohibitions  is  an  evil, — ^an 
evil  in  the  circumstance  of  violation,  of 
greater  evil  because  of  its  example  and 
malign  instruction.  And  against  the 
first  step  io  it  this  court  has  warned, 
expressing  a  maxim  of  experience, — 
''Withstand  beginnings/'  Boyd  v.  United 
States,  116  U.  S.  616,  635,  29  L.  ed.  746, 
752,  6  Sup.  Ct.  Rep.  524.  Who  can 
know  to  what  end  they  will  conduct? 

The  facts  of  this  litigation  point  the 
warning.  Recurring  to  them,  we  may 
ask, — Of  what  concern  is  it  to  the  pub- 
lic health  or  the  operations  of  the  Fed- 
eral government  as  to  who  [101]  shall 
occupy  a  cellar  and  a  room  above  it  for 
business  purposes  in  the  city  of  Wash- 
ington?— (the  question  in  this  case); 
and  why  is  it  the  solicitude  of  the  police 
power  of  the  state  of  New  York  to  keep 
from  competition  an  apartment  in  the 
city  of  Now  York? — (the  question  in 
the  other  ease).  The  answer  is,  to  sup- 
ply homes  to  the  homeless.  It  does  not 
satisfy.  If  the  statute  keeps  a  tenant 
in,  it  keeps  a  tenant  out;  indeed,  this  is 
its  assumption.  Its  only  basis  is  that 
tenants  are  more  numerous  than  land- 
lords, and  that,  in  some  way,  this  dis- 
proportion, it  is  assumed,  makes  a 
t^anny  in  the  landlord  and  an  oppres- 
sion to  the  tenant,  notwithstanding  the 
tenant  is  only  required  to  perform  a  con- 
tract entered  into,  not  under  the  stat- 
ute, but  before  the  statute,  and  that  the 
condition  is  remedied  by  rent  fixing — 
value  adjustment — by  the  power  of  the 
government.  And  this,  it  is  the  view  of 
the  opinion,  has  justification  because 
''space  in  Washington  is  limited"  and 
''housing  is  a  necessary  of  life."  A 
causative  and  remedial  relation  in  the 
circumstances  we  are  unable  to  see. 
We  do  see  that  the  effect  and  evil  of  the 
statute  is  that  it  withdraws  the  do- 
minion of  property  from  its  owner, 
snperseding  the  contracts  that  he  con- 
fidently made  under  the  law  then  exist- 
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ing,  and  subjecting  them  to  the  fiat  of 
a  subsequent  law. 

If  such  exercise  of  government  be 
legal,  what  exercise  of  government  is 
illegal?  Houses  are  a  accessary  of  life, 
but  other  things  are  as  necessary.  May 
they,  too,  be  taken  from  the  direction 
of  their  owners  and  disposed  of  by  the 
government?  Who  supplies  them,  and 
upon  what  inducement?  And,  when 
supplied,  may  those  who  get  them  under 
promise  of  return,  and  who  had  no  hand 
or  expense  in  their  supply,  dictate  the 
terms  of  retention  or  use,  and  be  bound 
by  no  agreement  concerning  them? 

An  afftrmative  answer  seems  to  be  the 
requirement  of  the  decision.'  If  the 
public  interest  may  be  concerned,  as  in 
the  statute  under  review,  with  the  con- 
trol of  any  form  [102]  of  property,  it 
can  be  concerned  with  the  control  of  all 
forms  of  property.  And,  certainly,  in 
the  first  instance,  the  necessity  of  ex- 
pediency of  control  must  be  a  matter 
of  legislative  judgment.  But,  however, 
not  to  go  beyond  the  case,  if  the  pub- 
lic interest  can  extend  a  lease,  it  can 
compel  a  lease;  the  difTerence  is  only 
in  degH^ee  and  boldness.  In  one  as 
much  as  in  the  other,  there  is  a  vio- 
lation of  the  positive  and  absolute 
right  of  the  owner  of  the  property. 
And  it  would  seem,  necessarily,  if 
either  can  be  done,  unoccupied  houses 
or  unoccupied  space  in  occupied  houses 
can  be  appropriated.  The  efftcacy  of 
either  to  afford  homes  for  the  home- 
less cannot  be  disputed.  In  response 
to  an  inquiry  from  the  bench,  counsel 
replied  that  the  experiment  had  been 
tried  or  was  being  tried  in  a  European 
country.  It  is  to  be  remembered  that 
the  legality  of  power  must  be  estimated 
not  by  what  it  will  do,  but  by  what  it 
can  do. 

The  prospect  expands  and  dismays 
when  we  pass  outside  of  considerations 
applicable  to  the  local  and  narrow  con- 
ditions in  the  District  of  Columbia.  It 
is  the  assertion  of  the  statute  that  the 
Federal  government  is  embarrassed  in 
the  transaction  of  its  business;  but,  as 
we  have  said,  a  New  York  statute  is 
submitted  to  us,  and  counsel  have  re- 
ferred to  the  legislation  of  six  other 
states.  And  there  is  intimation  in  the 
opinion  that  Congress,  in  its  enactment, 
has  imitated  the  laws  of  other  countries. 
The  facts  are  significant  and  suggest 
the  inquiry.  Have  conditions  come  not 
only  to  the  District  of  Columbia,  embar- 
rassing the  Federal  government,  but  to 
the  wprld  as  well,  that  are  not  amenable 
to  passing  palliatives,  and  that  social- 
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ism,  or  some  form  of  socialism,  is  the 
ODly  permanent  corrective  or  accommo- 
dation? It  is  indeed  strange  that  this 
court,  in  effect,  is  called  upon  to  make 
way  for  it,  and>  through  an  instrument 
of  a  constitution  based  on  personal 
rights,  and  the  purposeful  encourage- 
ment of  individual  incentive  and  ener- 
gy, to  declare  legal  a  power  exerted  for 
their  destruction.  [168]  The  inquiry 
occurs,  Have  we  come  to  the  realization 
of  the  observation  that  ''war,  unless  it 
be  fought  for  liberty,  is  the  most  deadly 
enemy  of  liberty  T*' 

But,  passing  that,  and  returning  to 
the  Constitution,  it  will  be  observed,  as 
we  have  said,  that  its  words  are  a  re- 
straint upon  power,  intended  as  such  in 
deliberate  persuasion  of  its  wisdom  as 
against  unrestrained  freedom. 

And  it  is  significant  that.it  is  not  re- 
straint upon  a  ''  'governing  one,'  ^'  but  re- 
straint upon  the  people  themselves;  and 
in  the  persuasion,  to  use  the  words  of 
one  of  the  supporters  of  the  Constitu- 
tion, "the  natural  order  of  things  is  for 
liberty  to  yield  and  for  government  to 
gain  ground."  Sinister  interests,  its 
conception  is^  may  move  government  to 
exercise;  one  class  may  become  domi- 
nant over  another;  and  against  the 
tjrranny  and  injustice  that  will  result, 
the  framers  of  the  Constitution  believed 
precautions  were  as  necessary  as 
against  any  other  abuse  of  power.  And 
so  careful  is  it  of  liberty  that  it  pro- 
tects in  many  provisions  the  individual 
against  the  magistrate. 

Has  it  suddenly  become  weak — be- 
come not  a  restraint  upon  evil  govern- 
ment, but  an  impediment  to  good 
government?  Has  it  become  an  anach- 
ronism, and  is  it  to  become  "an  archseo- 
logical  relic,"  no  longer  to  be  an  effi- 
cient factor  in  affairs,  but  something 
only  to  engage  and  entertain  the  studies 
of  antiquarians?  Is  not  this  to  be 
dreaded — ^indeed,  will  it  not  be  the  in- 
evitable consequence  of  the  decision 
just  rendered?  Let  us  see  what  it 
justifies,  and  upon  what  principle.  But 
first  and  preliminary  to  that  inquiry 
are  the  provisions  it  strikes  down.  We 
have  given  them,  but  we  repeat  them. 
By  article  1  of  §  10  it  is  provided :  "No 
State  shall  .  .  .  pass  any  .  . 
Law  impairing  the  Obligation  of  Con- 
tracts, .  .  ."  By  the  5th  Amendment 
no  person  can  be  deprived  of  property 
without  due  process  of  law.  The  pro- 
hibitions need  no  strengthening  com- 
ment. They  are  as  absolute  as  axioms. 
A  contract  existing,  its  obligation  is  im- 
nregnable.  [164]  The  elements  that 
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make  a  contract  or  its  obligation  we 
need  not  consider.  The  present  case  is 
concerned  with  a  lease,  and  that  a  lease 
is  a  contract  we  do  not  pause  to  demon- 
strate either  to  lawyers  or  to  laymen; 
nor  that  the  rights  of  the  lessor  are  the 
obligations  of  the  lessee,  and,  of  course, 
the  rights  of  the  lessee  are  the  obliga- 
tions of  the  lessor, — the  mutuality  con- 
stituting the  consideration  of  the  con- 
tract,— the  inducement  to  it  and  its  val- 
ue, no  less  to  the  lessee  than  to  the 
lessor. 

What  were  the  rights  and  obligations 
in  the  present  case,  and  what  was  the 
right  of  Hirsh  to  control  his  property? 
ELirsh  is  the  purchaser  of  a  lot  in  the 
city  of  Washington;  Block  is  the  lessee 
of  the  lot,  and  he  agreed  that,  at  the 
end  of  his  tenancy,  he  would  surrender 
the  premises,  and  this  and '"each  and 
every  one  of  the  covenants,  conditions, 
and  agreements,"  he  promised  "to  keep 
and  perform."  Hirsh,  at  the  end  of  the 
term,  demanded  possession.  It  was  re- 
fused, and  against  this  suit  lo  recover 
possession  there  was  pleaded  the  stat- 
ute. The  defense  prevailed  in  the  trial 
court;  the  statute  was  declared  uncon- 
stitutional in  the  court  of  appeals.  It 
is  sustained  by  the  decision  just  an- 
nounced. 

It  is  manifest,  therefore,  tl^it  by  the 
statute  the  government  interposes  with 
its  power  to  annul  the  covenants  of  a 
contract  between  two  of  its  citizens, 
and  to  transfer  the  uses  of  the  property 
of  one  and  vest  them  in  the  other.  The 
interposition  of  a  commission  is  but  a 
detail  in  the  power  exerted, — not  exten- 
uating it  in  any  legal  sense.  Indeed,  in- 
tensifies its  illegality, — takes  away  the 
right  to  a  jury  trial  from  any  dispute  of 
fact. 

If  such  power  exist,  what  is  its  limit 
and  what  its  consequences?  And  by 
consequences  we  do  not  mean  who  shall 
have  a  cellar  in  the  city  of  Washington, 
or  who  shall  have  an  apartment  in  a 
million-dollar  apartment  house  in  the 
city  of  New  York,  but  the  broader  con- 
sequences of  unrestrained  power  and  its 
exertion  against  property,  having  [165] 
example  in  the  present  case,  and  likely 
to  be  applied  in  other  cases.  This  is  of 
gprave  concern.  The  security  of  proper- 
ty, next  to  personal  security  against  the 
exertions  of  government,  is  of  the  es- 
sence of  liberty.  They  are  joined  in  pro- 
tection, as  we  have  shown,  and  both  the 
national  government  (5th  Amendment) 
and  the  states  (14th  Amendment)  are 
forbidden  to  deprive  any  person  "of 
life,  liberty,  or  property,  without  due 
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process  of  law;''  and  the  emphasis  of 
the  5th  Amendment  is  that  private 
property  cannot  be  ''taken  for  public 
use  without  just  compensation."  And 
in  recognition  of  the  purpose  to  protect 
property  and  the  rights  of  its  owner 
from  governmental  aggression,  the  3d 
Amendment  provides :  ''No  soldier  shall, 
in  time  of  peace,  be  quartered  in  any 
house,  without  the  consent  of  the  owner, 
nor  in  time  of  war,  but  in  a  manner  to 
be  prescribed  by  law." 

There  can  be  no  conception  of  prop- 
erty aside  from  its  control  and  use,  and 
upon  its  use  depends  its  value.  Bran- 
son V.  Bush,  251  U.  S.  182, 187,  64  L.  ed. 
215,  219,  40  Sup.  Ct.  Rep.  113.  Protec- 
tion to  it  has  been  regarded  as  a  vital 
principle  of  Republican  institutions.  It 
is  next  in  degree  to  the  protection  of 
personal  liberty  and  freedom  from  un- 
due interference  or  molestation.  Chi- 
cago, B.  &  Q.  R.  Co.  V.  Chicago,  166  U. 
S.  226,  41  L.  ed.  979,  17  Sup.  Ct.  Rep. 
581.  Our  social  system  rests  largely 
upon  its  sanctity,  "and  that  state  or 
community  which  seeks  to  invade  it  will 
soon  discover  the  error  in  the  disaster 
which  follows."  Knoxville  v.  Knoxville 
Water  Co.  212  U.  S.  1, 18,  53  L.  ed.  371, 
382,  29  Sup.  Ct.  Rep.  148. 

There  is  not  a  contention  made  in  this 
ease  that  this  court  has  not  pronounced 
untenable.  An  emergency  is  asserted 
as  a  justification  of  the  statute  and  the 
impairment  of  the  contract  of  the  lease. 
A  like  contention  was  rejected  in  Ex 
parte  Milligan,  4  Wall.  2,  18  L.  ed.  281. 
It  is  there  declared  (page  120)  "that 
the  principles  of  constitutional  liberty 
would  be  in  peril  unless  established  by 
nnrepealable  law."  And  it  was  said 
that  "the  Constitution  of  the  United 
States  is  a  law  for  rulers  and  people 
equally  in  war  [166]  and  in  peace,  and 
eovers  with  the  shield  of  its  protection 
all  classes  of  men,  at  all  times,  and  un- 
der all  circumstances.  No  doctrine  in- 
Tolving  more  pernicious  consequences 
was  ever  invented  by  the  wit  of  man 
than  that  any  of  its  provisions  can  be 
suspended  during  any  of  the  great  ex- 
igencies of  government." 

But  what  is  the  power  that  is  put  in 
opposition  to  the  Constitution  and 
supersedes  its  prohibitions?  It  is  not 
clear  from  the  opinion  what  it  is.  The 
opinion  gives  to  the  police  power  a  cer- 
tain force,  but  its  range  is  not  defined. 
Circumstances,  it  is  said,  "have  clothed 
the  letting  of  buildings  in  the  District 
of  Columbia  with  a  public  interest  so 
great  as  to  justify  regulation  by  law," 
though  at  other  times  and  places  such 
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letting  may  be  only  of  private  ooncem; 
and  the  deduction  is  justified,  it  is  said, 
by  analogy  to  the  business  of  insurance, 
the  business  of  irrigation,  and  the  busi- 
ness of  mining.  Qerman  Alliance  Ins. 
Co.  V.  Lewis,  233  U.  S.  389,  58  L.  ed. 
1011,  L.R.A.1915C,  1189,  34  Sup.  Ct. 
Rep.  612;  Gark  v.  Nash,  198  U.  S.  361, 
49  L.  ed.  1085,  ^5  Sup.  Ct.  Rep.  676,  4 
Ann.  Cas.  1171 «  Strickley  v.  Highland 
Boy  Gold  Min.  Co.  200  U.  S.  527,  50 
li.  ed.  581,  26  Sup.  Ct.  Rep.  301,  4  Ann. 
Cas.  1174.  It  is  difficult  to  handle  the 
cases  or  the  assertion  of  what  they  <de< 
cide.  An  opposing  denial  is  only  avail- 
able. 

To  us  the  difference  is  palpable  be- 
tween life  insurance  and  the  regulation 
of  its  rates  by  the  state,  and  the  exemp- 
tion of  a  lessee  from  the  covenants  of 
his  lease  with  the  approval  of  the  state, 
in  defiance  of  the  rights  of  the  lessor. 
And  as  palpably  different  is  the  use  of 
water  for  mining  or  irrigation  or  man- 
ufacturing, and  eminent  domain  exer- 
cised for  the  procurement  of  its  means, 
with  the  requirement  of  compensation, 
and  as  palpably  different  is  eminent  do- 
main, with  attendant  compensation,  ex- 
ercised for  railwajrs  and  other  means 
for  the  working  of  mines. 

And  there  is  less  analogy  in  laws  reg- 
ulating the  height  of  buildings  in  busi- 
ness sections  of  a  city;  or  the  require- 
ment of  boundary  pillars  in  coal  mines 
to  safeguard  the  employees  of  one  in 
case  the  other  should  be  abandoned  and 
allowed  to  fill  with  water;  or  the  regu- 
lation of  billboards  [167]  in  cities  on 
account  of  their  menace  to  morality, 
health,  and  decency  (in  what  way  it  is 
not  necessary  to  specify);  or  the  keep- 
ing dear  of  watersheds  to  protect  the 
water  reservoirs  of  cities  from  damage 
or  devastating  fires  or  the  peril  of  ^em, 
from  accumulation  of  "tree  tops,  boughs, 
and  lops"  left  upon  the  ground.^ 

The  cases  and  their  incidents  hardly 
need  explanatory  comment.  They  justi- 
fy the  prohibition  of  the  use  of  prop- 
erty to  the  injury  of  others, — a  prohi- 
bition that  is  expressed  in  one  of  the 
maxims  of  our  jurisprudence.  Such  use 
of  property  is,  of  course,  within  the 
reg^ating  power  of  government.  It  is 
one  of  the  objects  of  government  to  pre- 

iWelch  V.  Swasey,  214  U.  8.  91,  53  L.  ed. 
923,  29  Sup.  Ct.  Rep.  567;  Plymouth  Coal 
Co.  V.  Pennsylvania,  232  U.  S.  531,  58  L. 
ed.  713,  34  Sup.  Ct.  Rep.  369;  St  Louis 
Potter  Advertising  Co.  v.  St.  Louis,  249  U. 
S.  269,  63  L.  ed.  599,  39  Sup.  Ct.  Rep.  274; 
Perley  v.  North  Carolina,  249  U.  8.  610, 
63  L.  ed.  786,  89  Sup.  Ct  Kep.  867. 
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vent  harm  by  one  person  to  another  by 
any  conduct.  * 

The  police  power  has  some  pretense 
for  its  invocation.  Regarding  alone  the 
words  of  its  definition,  it  embraces  pow- 
er over  everything  under  the  sun,  and 
the  line  that  separates  its  legal  from  its 
illegal  operation  cannot  be  easily  drawn. 
But  it  must  be  drawn.  To  borrow  the 
illustration  of  another,  the  line  that 
separates  day  from  night  cannot  be 
easily  discerned  or  traced,  yet  the  light 
of  day  and  the  darkness  of  night  are 
very  distinct  things.  And  as  distinct  in 
our  judgment  is  the  puissance  of  the 
Constitution  over  all  other  ordinances 
of  power,  and  as  distinct  are  the  cited 
cases  from  this  case;  and  if  they  can 
bear  the  extent  put  upon  them,  what  ex- 
tent can  be  put  upon  the  case  at  bar  or 
upon  the  limit  of  the  principle  it  de- 
clares f  It  is  based  upon  the  insistency 
of  the  public  interest  and  its  power. 
As  we  understand,  the  assertion  is,  that 
legislation  can  regard  a  private  trans- 
action as  a  matter  of  public  interest. 
It  is  not  possible  to  express  the  posses- 
sion or  exercise  of  more  unbounded  or 
irresponsible  power.  It  is  true,  in  mit- 
igation of  this  declaration  and  of  the 
alarm  that  it  causes,  it  is  said  that  the 
regard  [168]  is  not  necessarily  conclu- 
sive on  the  courts,  but  ''is  entitled,  at 
least,  to  great  respect."  This  is  intan- 
gible to  measurement  or  brief  answer. 
But  we  need  not  beat  about  in  general- 
ities, or  grope  in  their  indetermination 
in  subtle  search  for  a  test  of  a  legal 
judgment  upon  the  conditions,  or  the 
power  exerted  for  their  relief.  "The 
Rent  Law"  is  brought  to  particularity 
by  the  condemnation  of  the  Constitu- 
tion of  the  United  States.  Call  it 
what  you  will, — an  exertion  of  police 
or  Aher  power, — nothing  can  absolve 
it  from  illegality.  Limiting  its  dura- 
tion to  two  years  certainly  cannot. 
It  is  what  it  does  that  is  of  concern. 
Besides,  it  is  not  sustained  as  the 
expedient  of  an  occasion,  the  insist- 
ence of  an  emergency,  but  as  a  pow- 
er in  government  over  property  based 
on  the  decisions  of  this  court,  whose 
extent  and  efficacy  the  opinion  takes 
pains  to  set  forth  and  illustrate. 
And  as  a  power  in  government,  if  it  ex- 
ist at  all,  it  is  perennial  and  universal, 
and  can  give  what  duration  it  pleases 
to  its  exercise,  whether  for  two  years 
or  for  more  than  two  years.  K  it  can 
be  made  to  endure  for  two  years,  it  can 
be  made  to  endure  for  more.  There  is 
no  other  power  that  can  pronounce  the 
limit  of  its  duration  against  the  time 
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expressed  in  it,  and  its  jnstifioation 
practically  marks  the  doom  of  the  judi- 
cial judgment  on  legislative  action. 

The  wonder  comes  to  us,  what  will 
the  country  do  with  itn  new  freedom! 
Contracts  and  the  obligation  of  eon- 
tracts  are  the  basis  of  life  and  of  all 
its  business,  and  the  Constitution,  forti- 
fying the  conventions  of  honor,  is  their 
conserving  power.  Who  can  foretell 
the  consequences  of  its  destruction,  or 
even  question  of  itt  The  case  is  con- 
cerned with  the  results  of  the  German 
war,  and  we  are  reminded  thereby  that 
there  were  contracts  made  by  the  na- 
tional government  in  the  necessity  or 
solicitude  of  the  conduct  of  the  war, — 
contracts  into  which  patriotism  eagerly 
entered,  but,  it  may  be,  that  interest 
was  enticed  by  the  promise  of  exemp- 
tion [169]  from  a  burden  of  govern- 
ment. Burdens  of  government  are  of  the 
highest  public  interest,  and  their  dis- 
charge is  of  imperious  necessity.  There- 
fore, the  provocation  or  temptation 
may  come  to  those  who  feel  them 
thiit  the  property  of  others  (estimated 
in  the  millions,  perhaps)  should  not 
have  asylum  from  a  share  of  the  load. 
And  what  answer  can  be  made  to 
such  demand  within  the  principle  of 
the  case  now  decided!  Their  promises 
are  as  much  within  the  principle  as 
the  lease  of  Hirsh  is;  for  nece^arily, 
if  one  contract  can  be  disr^arded 
in  the  publio  interest,  every  contract 
can  be;  patriotic  honor  may  be  in- 
volved in  one  more  than  in  anotheTi 
but  degrees  of  honor  may  not  be  attend- 
ed to, — ^the  public  interest  regarded  as 
paramount.  At  any  rate,  does  not  the 
decision  just  delivered  cause  a  dread  of 
such  result,  and  take  away  assurance  of 
security  and  value  from  the  contracts 
and  their  evidences  f  And  it  is  well  to 
remember  that  other  exigencies  may 
come  to  the  government,  making  neces- 
sary other  appeals.  The  government 
can  only  offer  the  inducement  and  se- 
curity of  its  bonds,  but  who  will  take 
them  if  doubt  can  be  thrown  upon  the 
integrity  of  their  promises  under  the 
conception  of  a  public  interest  that  is 
superior  to  the  Constitution  of  the 
United  States  t 

It  comes  to  our  recollection  also  that 
some  states  of  the  Union,  in  consum- 
mation of  what  is  conceived  to  be  a 
present  necessity,  have  also  entered  in- 
to contracts  of  like  kind.  They,  too, 
may  come  under  a  subsequent  declara- 
tion of  an  imperious  public  interest, 
and  their  promises  be  made  subject  to 
it 
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The  propheey  is  not  unjustified.  This 
eourt  has  at  times  been  foreed  to  de- 
clare particular  state  laws  void  for 
their  attempted  impairment  of  the  obli- 

Sation  of  contracts.  To  accusations 
ereafter  of  such  an  effect  of  a  state 
law  this  decision  will  be  opposed,  and 
the  conception  of  the  public  interest. 

[170]  Indeed,  we  ask,  may  not  the 
state  have  other  interests  besides  the 
nullification  of  contracts,  and  may  its 
police  power  be  exerted  for  their  con- 
summation t  If  not,  why  nott  Under  the 
decision  just  announced,  if  one  provision 
of  the  Constitution  may  be  subordinated 
to  that  power,  may  not  other  provisions 
bet  At  any  rate,  the  case  commits  the 
country  to  controversies,  and  their  deci- 
sion, whether  for  the  supremacy  of  the 
Constitution  or  the  supremacy  of  the 
power  of  the  states,  will  depend  upon 
the  uncertainty  of  judicial  judgment. 


MARCUS  BROWN  HOLDING  COMPANY, 
Incorporated,  Appt., 

V. 

MARCUS  FELDMAN,  B^jamin  Schwartz, 

et  al. 

(See  S.  C.  Reporter's  ed.  170-201.) 

Constltatlonal  law  — *  due  process  of 
law  — *  police  power  — *  impairing  con- 
tract obligations  —  emergency  legis- 
lation —  rent  laws. 

1.  The  suspension  until  November  1, 
1022,  in  cities  having  a  ]>opulation  of  one 
million  or  more,  and  in  cities,  in  a  county 
adjoining  such  city,  of  the  right  to  recover 
possession  of  real  propertv  occupied  for 
dwelling  purposes,  except  where  the  person 
holding  over  is  objectionable,  or  where  the 
landlord  seeks  to  occupy  the  premises  as  a 

Kote.— As  to  constitutionality  of  rent 
laws — see  notes  to  Hirsh  v.  Block,  11 
A.LJt.  1238,  and  Block  v.  Hirsh,  16 
AJi.B.  178. 

As  to  validity  of  class  legislation, 
generally — see  notes  to  State  v.  €K>od- 
will,  6  L.B.A.  621|  and  State  v.  Loomis, 
21  LJELJl  789. 

Generally,  as  to  what  laws  are  void  as 
impairing  obligation  of  contracts — see 
notes  to  Franklin  County  Grammar 
School  V.  Bailey,  10  L.B.A.  405;  Bullard 
V.  Northern  P.  R.  Co.  11  L.BA.  246; 
Henderson  v.  Soldiers  &  S.  Monument 
Comrs.  13  L.B.A.  169,  and  Fletcher  v. 
Peck,  3  L.  ed.  U.  S.  162. 

As  to  validity  and  construction  of  war 
legislation  in  nature  of  moratory  stat- 
ute— see  note  to  Threes  v«  Zemple,  9 
ALB.  6. 
•6  Ii.  ed. 


dwelling  for  himself  and  his  family,  or 
intends  to  demolish  the  building  and  con- 
struct a  new  one  (providing  the  tenant  or 
occupant  is  ready,  willing,  and  able  to  pay 
a  reasonable  rent),  as  was  done  by  N.  Y. 
Laws  1920,  chaps.  942  and  947,  was  a 
valid  exercise  of  the  police  power  in  the 
emer^ncy  growing  out  of  the  World  War, 
and  IS  not  repugnant  to  the  contract  or 
due  process  of  law  clauses  of  the  Federal 
Constitution,  even  as  applied  to  a  case 
where,  before  the  passage  of  such  statute, 
another  lease  of  the  premises  had  been 
made,  to  go  into  effect  on  the  day  following 
that  when  the  existing  lease  by  its  tern&s 
expired,  and  when  the  lessees  had  contract- 
ed to  surrender  the  premises. 
[For    other    cties,    tee    ConstitntloDSl    Law, 

l^'  KJK^I.'.^  *S  ^^'  g.  4,  h.  in  Dlgeit 
Sop.  Ct  1908.] 

Constitutional  law  — *  discrimination  •— 
emergency  legislation  — *  rent  laws. 

2.  There  is  no  unconstitutional  dis- 
crimination in  respect  of  the  cities  affected 
or  the  character  of  the  buildings,  in  N.  Y. 
Laws  1920,  chaps.  942  and  944,  passed  in 
the  exercise  of  the  police  power  in  the 
emergency  growing  out  of  the  World  War, 
which  suspended  until  November  1,  1922, 
the  right  to  recover  possession  of  real  prop- 
erty occupied  for  dwelling  purposes,  al- 
though »uch  laws  are  operative  onlv  in  a 
city  having  a  population  of  one  million  or 
more,  and  in  cities  in  a  county  adjoining 
such  a  city,  and  do  not  extend  to  buildings 
occupied  for  business  purposes,  hotel  prop- 
erty, or  buildings  in  course  of  erection. 
[For    other    caws,    tee    ConstitutioDal    Law, 

IV.  a,  5,  in  Digest  Sup.  Ct.  1908.] 

Constltatlonal  law  •—  Involuntary  servi- 
tude. 

3.  An  involuntary  servitude  forbidden 
by  U.  S.  Const.,  13th  Amend.,  is  not  created 
by  the  provisions  of  N.  Y.  Laws  1920,  chape. 
131  ana  951,  whidi  make  it  a  misdemeanor 
for  a  lessor,  or  any  agent  or  janitor,  inten- 
tionally to  fail  to  furnish  such  water,  heat, 
light,  elevator,  telephone,  or  other  service 
as  may  be  required  by  the  terms  of  the 
lease,  and  necessary  to  the  proper  and  cus- 
tomary use  of  the  building. 

[For    other    cases,    see    ConstltutlODSl  *Law, 
IV.  h,  in  Digest  Sup.  Ct.  1908.] 

[No.  V3I.] 

Argued  March  3  and  7, 1921.    Decided  April 

18,  1921. 

APPEAL  from  the  District  Court  of 
the  United  States  for  the  Southern 
District  of  New  York  to  review  a  de- 
cree which  dismissed  the  bill  in  a  suit 
to  enjoin  the  enforcement  of  the  New 
York  Housing  Laws.  Affirmed. 
See  same  case  below,  269  Fed.  306. 
The  facts  are  stated  in  the  opinion. 

Mr.  Joseph  A.  Seidmaa  argued  the 
cause  and  filed  a  brief  for  appelant : 

The  police  power  reserved  to  the 
states^  although  not  ^^vpressly  defined, 
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is  nevertheless  limited  to  the  extent  that 
no  state  may  pass  a  law  depriving  one 
of  his  property  without  due  process  of 
law. 

Newell  V.  People,  7  N.  Y.  9;  Feder- 
alist, 12  Hamilton  Works,  Lodge  ed. 
p.  258;  Yeatman  v.  King,  2  N.  D.  421, 
33  Am.  St.  Rep.  797,  61  N.  W.  721; 
M'Culloch  V.  Maryland,  4  Wheat.  316,  4 
L.  ed.  679;  Keller  v.  United  States,  213 
U.  S.  138,  145,  53  L.  ed.  737,  739,^29 
)  Sup.  Ct.  Rep.  470,  16  Ann.  Cas.  1066; 
E.  Fourgera  &  Co.  v.  New  York,  224  N. 
Y.  269,  1  A.L.R.  1467,  120  N.  E.  642; 
Eubank  v.  Richmond,  226  U.  S.  137, 145, 
57  L.  ed.  156,  159,  42  L.R.A.(N.S.)  1123, 
33  Sup.  Ct.  Rep.  76,  Ann.  Cas.  1914B, 
192;  Buffalo  v.  Chadeayne,  134  N.  Y. 
163,  31  N.  E.  443;  Han^ilton  v.  Ken- 
tucky Distilleries  &  Warehouse  Co.  251 
U.  S.  146,  64  L.  ed.  194,  40  Sup.  Ct.  Rep. 
106;  Brevoort  v.  Grace,  53  N.  Y.  245; 
People  V.  Fisher,  190  N.  Y.  458,  83  N. 
E.  482;  Rockwell  v.  Nearing,  35  N.  Y. 
302;  Powers  v.  Bergen,  6  N.  Y.  359; 
Pumpelly  v.  Greene  Bay  &  M.  Canal 
Co.  13  Wall.  166,  177,  178,  20  L.  ed. 
557,  560;  Wynehamer  v.  People,  13  N. 
Y.  378;  Embury  v.  Conner,  3  N.  Y.  511, 
53  Am.  Dec.  325;  Terminal  Tazicab  Co. 
V.  Kutz,  241  U.  S.  256,  60  L.  ed.  987, 
P.U.R.1916D,  972,  36  Sup.  Ct.  Rep.  583, 
Ann.  Cas.  1916D,  765;  Producers 
Transp.  Co.  v.  Railroad  Commission,  261 
U.  S.  228,  64  L.  ed.  239,  P.U.R.1920C, 
574,  40  Sup.  Ct.  Rep.  131;  Chesapeake 
Bn  P.  Teleph.  Co.  v.  Manning,  186  U.  S. 
247,  46  L.  ed.  1148,  22  Sup.  Ct.  Rep. 
881;  Kansas  City  Gas  Co.  v.  Kansas 
City,  198  Fed.  500;  Kansas  Natural 
Gas  Co.  V.  Haskell,  172  Fed.  566 ;  Moore 
V.  New  Orleans  Waterworks  Co.  114 
Fed.  382;  Gibbs  v.  Tally,  133  Cal.  376, 
60  L.R.A.  815,  65  Pac.  970;  Louisville 
&  N*  R.  Co.  V.  Central  Stock  Yards  Co. 
212  U.  S.  151,  53  L.  ed.  449,  29  Sup. 
Ct.  Rep.  246;  Yat^s  v.  Milwaukee,  10 
Wall.  497,  19  L.  ed.  984;  Scranton  v. 
Wheeler,  179  U.  S.  164,  45  L.  ed.  137, 
21  Sup.  Ct.  Rep.  48;  People  ex  rel.  Cop- 
cult  V.  Board  of  Health,  140  N.  Y.  1, 
23  L.R.A.  481,  37  Am.  St.  Rep.  522,  35 
N.  E.  320;  Hume  v.  Laurel  Hill  Ceme- 
tery, 142  Fed.  565;  Reinman  v.  Little 
Rock,  237  U.  S.  171,  69  L.  ed.  900,  35 
Sup.  Ct.  Rep.  511 ;  Re  Jacobs,  98  N.  Y. 
106,  50  Am.  Rep.  636;  Bovd  v.  United 
States,  116  U.  S.  616,  29  L.  ed.  746,  6 
Sup.  Ct.  Rep.  524;  Re  Drainage  in  Pen- 
field,  3  App.  Div.  30,  37  N.  Y.  Supp. 
1056,  affirmed  in  155  N.  Y.  703,  50  N.  E. 
1116;  Stone  v.  Mississippi,  101  U.  S. 
814,  25  L.  ed.  1079;  New  Orleans  ▼. 
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Houston,  119  U.  S.  265,  30  L.  ed.  411, 
7  Sup.  Ct.  Rep.  198;  Stell  v.  Jersey 
City,  —  N.  J.  L.  — ,  111  Atl.  274;  Ed- 
wards V.  Kearzey,  96  U.  S.  595,  24  L. 
ed.  793. 

The  police  power  of  the  state  is  a 
power  to  regulate  the  future  use  of 
property,  and  is  not  equivalent  to  a 
power  to  invalidate  past  transactions, 
and  to  discharge  contract  obligations. 

Shreveport  v.  Cole,  129  U.  S.  36,  43, 
32  L.  ed.  589,  591,  9  Sup.  Ct.  Rep.  210; 
Sawyer  Spindle  Co.  v.  Carpenter,  133 
Fed.  240;  Calder  v.  Bull,  3  DaU.  386,  390, 
1  L.  ed.  648,  650;  Williams  v.  Port  Ches- 
ter, 72  App.  Div.  505,  76  N.  Y.  Supp. 
631 ;  Ochoa  v.  Hernandez  y  Morales,  230 
U.  S.  139,  57  L.  ed.  1427,  33  Sup.  Ct 
Rep.  1033;  Chicago,  M.  &  St.  P.  R.  Co. 
V.  Wisconsin,  238  U.  S.  491,  59  L.  ed. 
1423,  L.R.A.1916A,  1113,  P.U.R.1915D, 
706,  35  Sup.  Ct.  Rep.  869;  Ooe  v. 
Armour  Fertilizer  Works,  237  U.  S.  413, 
59  L.  ed.  1027,  35  Sup.  Ct.  Rep.  625; 
Riverside  k  D.  River  Cotton  Mills  v. 
Menefee,  237  U.  S.  189,  59  L.  ed.  910, 

35  Sup.  Ct.  Rep.  579;  Wilmington  k  W. 
R.  Co.  V.  King,  91  U.  S.  3,  23  L.  ed.  18G; 
Effinger  v.  Kenney,  115  U.  S.  571,  29 
L.  ed.  496,  6  Sup.  Ct.  Rep.  179;  Gantly 
V.  Ewing,  3  How.  707,  11  L.  ed.  794; 
Bamitz  v.  Beverly,  163  U.  S.  118,  41 
L.  ed.  93,  16  Sup.  Ct.  Rep.  1042;  Louisi- 
ana ex  rel.  Nelson  v.  St.  Martin's  Parish, 
111  U.  S.  716,  28  L.  ed.  574,  4  Sup.  Ct. 
Rep.  648;  McGahey  v.  Virginia,  135  U. 
S.  662,  34  L.  ed.  304,  10  Sup.  Ct.  Rep. 
972;  Kring  v.  Missouri,  107  U.  S.  221, 
27  L.  ed.  506,  2  Sup.  Ct.  Rep.  443; 
Fletcher  v.  Peck,  6  Cranch,  87,  138,  3 
L.  ed.  162,  178;  People  ex  rel.  Dunkirk, 
W.  &  P.  R.  Co.  V.  Batchellor,  53  N.  Y. 
128,  13  Am.  Rep.  480;  Brevoort  ▼. 
Grace,  63  N.  Y.  245;  Adair  v.  United 
States,  208  U.  S.  161, 173,  52  L.  ed.  436, 
442,  28  Sup.  Ct.  Rep.  277,  13  Ann.  Cas. 
764;  People  ex  rel.  Tyroler  v.  Warden, 
167  N.  Y.  116,  43  L.R.A.  264,  68  Am.  St 
Rep.  763,  51  N.  E.  1006;  Lochner  v.  New 
York,  198  U.  S.  45,  49  L.  ed.  937,  25 
Sup.  Ct.  Rep.  539,  3  Ann.  Cas.  1133; 
Terminal  Taxicab  Co.  v.  Kutz,  241  U. 
S.  256,  60  L.  ed.  984,  P.U.R.1916D,  972, 

36  Sup.  Ct.  Rep.  583,  Ann.  Cas.  1916D, 
765;  Chesapeake  &  P.  Teleph.  Co.  ▼. 
Manning,  186  U.  S.  238,  46  L.  ed.  U44, 
22  Sup.  Ct.  Rep.  881;  A.  M.  Holier 
Hardware  Co.  v.  Boyle,  263  Fed.  134; 
Detroit  Creamery  Co.  v.  Kinnane,  264 
Fed.  845;  Pumpelly  v.  Green  Bay  &  M. 
Canal  Co.  13  Wall.  166,  20  L.  ed.  667; 
Gibbons  v.  Ogden,  9  Wheat  222,  6  L 
ed.  76;  Hurtado  v.  California,  110  U.  & 
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616,  532,  28  L.  ed.  232,  237,  4  Sup.  Ct. 
Rep.  Ill,  292. 

The  general  grant  of  legislative  pow- 
er, contained  in  the  state  Constitution, 
does  not  authorize  the  legislature  to 
take  private  property  in  the  exercise  of 
eminent  domain,  without  the  consent  of 
the  owner,  for  any  but  a  public  object. 

Gilbert  v.  Foote  (N.  Y.)  cited  in 
White  V.  White,  5  Barb.  483;  People 
ex  rel.  Herrick  v.  Smith,  21  N.  Y.  598; 
Re  Townsend,  39  N.  Y.  171;  Re  Ryers, 
72  N.  Y.  1,  28  Am.  Rep.  88;  Re  Deans- 
ville  Cemetery  Asso.  66  N.  Y.  569,  23 
Am.  Rep.  86;  Re  Niagara  Falls  &  W. 
R.  Co.  108  N.  Y.  375,  15  N.  E.  429;  Re 
Split  Rock  Cable  Road  Co.  128  N.  Y.  408, 
28  N.  E.  506;  Re  New  York,  135  N.  Y. 
253,  31  Am.  St.  Rep.  825,  31  N.  E.  1043; 
Re  Bums,  155  N.  Y.  23,  49  N.  E.  246; 
Missouri  P.  R.  Co.  v.  Nebraska,  164  U. 
S.  403,  41  L.  ed.  489,  17  Sup.  Ct.  Rep. 
130;  Cincinnati  Street  R.  Co.  v.  Snell, 
193  U.  S.  30,  48  L.  ed.  604,  24  Sup.  Ct. 
Rep.  319;  Gulf,  C.  &  S.  F.  R.  Co.  v. 
EUiB,  165  U.  S.  150,  41  L.  ed.  666,  17 
Sup.  Ct.  Rep.  255;  Brewster  v.  J.  &  J. 
Rogers  Co.  169  N.  Y.  73,  58  L ja.A.  495, 

62  N.  E.  164;  Muhlker  v.  New  York  & 
H.  R.  Co.  197  U.  S.  667,  49  L.  ed.  876, 
25  Sup.  Ct.  Rep.  522;  Brevoort  v.  Grace, 

63  N.  Y.  246;  People  v.  Fisher,  190  N. 
y.  468,  83  N.  E.  482;  Re  New  York  C. 
A  H.  R.  R.  Co.  77  N.  Y.  248;  Oneonta 
Light  &  P.  Co.  V.  Schwarzenbach,  164 
App.  Div.  548,  150  N.  Y.  Supp.  76;  On- 
tario Knitting  Co.  v.  New  York,  147 
App.  Div.  316,  131  N.  Y.  Supp.  918, 
afllrmed  in  205  N.  Y.  409,  98  N.  E.  909; 
Borne  v.  Whitestown  Waterworks  Co. 
U3  App.  Div.  547,  100  N.  Y.  Supp.  357, 
aflftrmed  in  187  N.  Y.  542,  80  N.  E.  1106; 
Cole  V.  La  Grange,  113  U.  S.  1,  28  L. 
ed.  89B,  5  Sup.  Ct.  Rep.  416;  Fletcher 
▼.  Peck,  6  Cranch,  87,  135,  3  L.  ed.  162, 
177;  Terrett  v.  Taylor,  9  Cranch,  52, 
3  L.  ed.  653;  Pawlet  v.  Clark,  9  Cranch, 
292,  3  L  ed.  735;  Dartmouth  College  v. 
Woodward,  4  Wheat.  695,  4  L.  ed.  673. 

Chapter  947  of  the  Laws  of  1920,  in 
conjunction  with  chapter  942  and  chap- 
ter 951  of  the  Laws  of  1920,  which  are 
in  pari  materia,  is  unconstitutional  and 
▼oid  so  far  as  the  same  affects  leases 
made  before  these  statutes  took  effect, 
as  being  an  illegal  impairment  of  the 
obligation  of  contract,  contrary  to  §  10 
of  art.  1  of  the  Constitution  of  the 
United  States. 

Cooley,  Const.  Lim.  6th  ed.  p.  444; 

Oilman  v.   Tucker,  128  N.  Y.  190,  13 

JjJELJi.  304,  26  Am.  St.  Rep.  464,  28  N. 

E.  1040;  1  Bl.  Com.  Chase's  ed.  141; 
•  5  L.  ed. 


Sturges  y.  Crowninshield,  4  Wheat.  206, 
4  L.  ed.  551;  Yon  Hoffman  v.  Quiney,  4 
Wall.  535,  18  L.  ed.  403;  Green  v.  Bid- 
die,  8  Wheat.  1,  5  L  ed.  547;  6  Columbia 
L.  Rev.  262,  263;  Planters'  Bank  v. 
Sharp,  6  How.  301,  12  L.  ed.  447;  Ed- 
wards v.  Kearzey,  96  U.  S.  601,  604,  24 
L  ed.  796,  797;  Bamitz  v.  Beverly,  163 
U.  S.  123,  41  L.  ed.  98,  16  Sup.  Ct.  Rep. 
1042;  Bedford  v.  Eastern  Bldg.  &  L. 
Asso.  181  U.  S.  227,  45  L.  ed.  834,  21 
Sup.  Ct.  Rep.  597;  Bradley  v.  Lightcap, 
195  U.  S.  1,  49  L.  ed.  65,  24  Sup.  Ct. 
Rep.  748;  Louisiana  v.  New  Orleans,  102 
U.  S.  203,  26  L.  ed.  132;  Louisiana  v. 
Pilsbury,  105  U.  S.  301,  26  L.  ed.  1098; 
Louisiana  v.  Jumel,  107  U.  S.  750,  27 
L.  ed.  461,  2  Sup.  Ct.  Rep.  128;  Gantly 
V.  Ewing,  3  How.  707,  11  L.  ed.  794; 
Louisiana  ex  rel.  Nelson  v.  St.  Martin's 
Parish,  111  U.  S.  716,  28  L.  ed.  574,  4 
Sup.  Ct.  Rep.  648;  Kring  v.  Missouri, 
107  U.  S.  221,  27  L.  ed.  506,  2  Sup.  Ct. 
Rep.  413;  McGahey  v.  Virginia,  135  U. 
S.  662,  34  L.  ed.  304,  10  Sup.  Ct.  Rep. 
972. 

Chapters  944,  945,  947,  and  951  are, 
and  each  of  them  is,  void,  because  they 
deprive  the  owners  of  private  property 
of  all  rights  and  remedies  which  are  es- 
sential to  the  existence  of  ownership, 
thereby  violating  the  14th  Amendment 
to  the  Constitution  of  the  United  States 
and  art.  1,  §  6,  of  the  Constitution  of 
the  state  of  New  York. 

Green  v.  Biddle,  8  Wheat.  1,  5  L.  ed. 
547;  Lochner  v.  New  York,  198  U.  S. 
45,  53,  49  L.  ed.  937,  940,  25  Sup.  Ct. 
Rep.  539,  3  Ann.  Cas.  1133;  People  ex 
rel.  Manhattan  Sav.  Inst.  v.  Otis,  90  N. 
Y.  48;  Brown  v.  New  Jersey,  175  XJ.  S. 
172,  44  L.  ed.  119,  20  Sup.  Ct.  Rep.  77; 
Ex  parte  Reggel,  114  U.  S.  642,  29  L. 
ed.  250,  5  Sup.  Ct.  Rep.  1148,  5  Am. 
Crim.  Rep.  218;  Iowa  C.  R.  Co.  v.  Iowa, 
160  U.  S.  389,  40  L.  ed.  467,  16  Sup.  Ct. 
Rep.  344;  Chicago,  B.  &  Q.  R.  Co.  v. 
Chicago,  166  U.  S.  226,  41  L.  ei:  979,  17 
Sup.  Ct.  Rep.  581;  Ochoaw.  Hernandez 
y  Morales,  230  U.  S.  139,  161,  57  L.  ed. 
1427, 1437,  33  Sup.  Ct.  Rep.  1033;  Muhl- 
ker V.  New  York  &  H.  R.  Co.  197  U.  S. 
544,  570,  49  L.  ed.  872,  877,  25  Sup.  Ct. 
Rep.  522;  New  York  v.  Pine,  185  U.  S. 
93,  46  L.  ed.  820,  22  Sup.  Ct.  Rep.  592; 
Wilkinson  v.  Leland,  2  Pet.  627,  7  L 
ed.  542;  Embury  v.  Conner,  3  N.  Y. 
511,  53  Am.  Dec.  325;  Hopper  v.  Britt, 
203  N.  Y.  144,  37  L.R.A.(NJS.)  825,  96 
N.  E.  371,  Ann.  Cas.  1913B,  172;  Cotting 
V.  Kansas  City  Stock  Yards  Co.  (Cotting 
V.  Godard)  183  U.  S.  87,  91,  1Q5,  46  L. 
ed.  100,  101,  107,  22  Sup.  Ct.  Rep.  30; 

879 


SUPREME  COURT  OF  THE  UNITED  STATES. 


Oct.  Tbk, 


Beagan  v.  Farmers'  Loan  &  T.  Co.  154 
U.  S.  362,  38  L.  ed.  1014,  4  Inters.  Com. 
Rep.  560, 14  Sup.  Ct.  Rep.  1047. 

These  laws  are  also  unconstitutional 
because  they  violate  the  guaranty  of  the 
equal  protection  of  the  laws,  in  disre- 
gard of  the  14th  Amendment  to  the  Con- 
stitution. 

Connolly  v.  Union  Sewer  Pipe  Co.  184 
U.  S.  540,  558,  559,  46  L.  ed.  679,  689, 
690,  22  Sup.  Ct.  Rep.  431;  People  ex 
rel.  Farrington  v.  Mensching,  187  N.  Y. 
8, 10  L.R.A.(N.S.)  625,  79  N.  E.  884,  10 
Ann.  Cas.  101;  Holden  v.  James,  11 
Mass.  396,  6  Am.  Dec.  174;  New  York 
Sanitary  Utilization  Co.  v.  Public 
Health  Dept.  32  Misc.  577,  67  N.  Y. 
Supp.  324,  affirmed  in  61  App.  Div.  106, 
70  N.  Y.  Supp.  510;  Dobbins  v.  Los 
Angeles,  195  U.  S.  237,  49  L.  ed.  175,  25 
Sup.  Ct.  Rep.  18;  Brewster  v.  J.  &  J. 
Rogers  Co.  169  N.  Y.  73,  58  L.R.A.  495, 
62  N.  E.  164;  Levy  v.  Dunn,  160  N.  Y. 
504,  73  Am.  St.  Rep.  699,  55  N.  E.  288; 
QUbert  v.  Ackerman,  159  N.  Y.  118,  45 
L.R.A.  118,  53  N.  E.  753;  Chambers  v. 
Chambers,  61  App.  Div.  299,  70  N.  Y. 
Supp.  483;  Williams  v.  Port  Chester,  72 
App.  Div.  505,  76  N.  Y.  Supp.  631; 
Santa  Clara  County  v.  Southern  P.  R. 
Co.  118  U.  S.  394,  30  L.  ed.  118,  6  Sup. 
Ct.  Rep.  1132;  Merchants'  &  M.  Nat. 
Bank  v.  Pennsylvania,  167  U.  S.  461, 
42  L.  ed.  236,  17  Sup.  Ct.  Rep.  829; 
Cotting  V.  Kansas  City  Stockyards  Co. 
(Cotting  V.  Godard)  183  U.  S.  79,  112, 
46  L.  ed.  92,  109,  22  Sup.  Ct.  Rep.  30. 

The  housing  legislation  under  consid- 
eration creates  involuntary  servitude, 
prohibited  by  the  13th  Amendment  of 
the  Constitution. 

ayatt  V.  United  States,  197  U.  S.  207, 
216,  49  L.  ed.  726,  729,  25  Sup.  Ct.  Rep. 
429;  Adair  v.  United  States,  208  U.  S. 
161,  173,  52  L.  ed.  436,  442,  28  Sup.  Ct. 
Rep.  277,  13  Ann.  Cas.  764;  People  v. 
Marcus,  185  N.  Y.  257,  7  L.R.A.(N.S.) 
282, 113  Am.  St.  Rep.  902,  77  N.  E.  1073, 
7  Ann.  Cas.  1J8;  Bailey  v.  Alabama,  211 
U.  S.  452,  53  L.  ed.  278,  29  Sup.  Ct.  Rep. 
141;  Ex  parte  Mulligan,  4  Wall.  2,  18 
L.  ed.  281. 

Mr.  David  L.  Podell  argued  the  cause, 
and,  with  Messrs.  Martin  C.  Ansorge, 
Benjamin  S.  Kirsh,  J.  J.  Podell,  and 
Samuel  R.  GFerstein,  filed  a  brief  for 
appellees : 

In  considering  legislation,  the  courts 
will  not  declare  a  statute  unconstitu- 
tional unless  it  is  clearly,  palpably,  and 
plainly  so.  Any  doubt  should  be  re- 
solved in  favor  of  the  power  of  the  ex- 
pressed will  of  the  legislature. 
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M'Culloch  V.  Maryland,  4  Wheat.  316, 
421,  4  L.  ed.  579,  605;  Sweet  v.  Beehel, 
159  U.  S.  380,  392,  40  L.  ed.  188,  193,  16 
Sup.  Ct.  Rep.  43;  Sharpless  v.  Philadel- 
phia, 21  Pa.  147,  59  Am.  Dec.  759. 

The  inquiry  of  the  courts  as  to  the 
constitutionality  is  restricted  to  a  de- 
termination of  whether  there  is  a  rea- 
sonable relation  to  the  purpose  compe- 
tent for  the  legislature  to  effect,  and 
whether  it  is,  in  any  view,  adapted  to 
the  end  intended. 

Otis  V.  Parker,  187  U.  S.  606,  47  L. 
ed.  323,  23  Sup.  Ct.  Rep.  168;  Chicago, 
B.  &  Q.  R.  Co.  V.  McGuire,  219  U.  S. 
549,  569,  55  L.  ed.  328,  339,  31  Sup.  Ct. 
Rep.  259;  People  v.  Griswold,  213  N.  Y. 
92,  L.R.A.1915D,  538,  106  N.  E.  929; 
Noble  State  Bank  v.  Haskell,  219  U.  S. 
104,  55  L.  ed.  112,  32  L.R.A.(N.S.)  1062, 
31  Sup.  Ct.  Rep.  186,  Ann.  Cas.  1912A, 
487;  Atlantic  Coast  Line  R.  Co.  ▼. 
Georgia,  234  U.  S.  280,  288,  58  L.  ed. 
1312,  1316,  34  Sup.  Ct.  Rep.  829. 

The  liberty  of  contract  is  not  a  uni- 
versal right,  and  may  be  abridged  when 
required,  for  the  public  good. 

McLean  v.  Arkansas,  211  U.  S.  539, 
545,  53  L.  ed.  315,  318,  29  Sup.  Ct.  Rep. 
206;  Chicago,  B.  &  Q.  R.  Co.  v.  McGuire, 
219  U.  S.  549,  567,  55  L.  ed.  328,  338, 
31  Sup.  Ct.  Rep.  259;  Le^  Tender 
Cases,  12  WaU.  457,  551,  20  L.  ed.  287, 
312;  Louisville  &  N.  B.  Co.  v.  Mottley, 
29  U.  S.  467,  55  L.  ed.  297,  34  L.B.A. 
(N.S.)  671,  31  Sup.  Ct.  Rep.  265;  Good- 
year Shoe  Machinery  Co.  v.  Boston 
Terminal  Co.  176  Mass.  115,  57  N.  K 
214. 

Police  power  has  long  since  been  ad- 
judicated by  this  court  to  include  more 
than  the  justification  of  legislative  acts 
in  the  interest  of  protecting  the  health, 
safety,  and  morals  of  the  community. 

Brown  v.  Maryland,  12  Wheat.  419, 
443,  6  L.  ed.  678,  687;  District  of  Colum- 
bia V.  Broo]ce,  214  U.  S.  138,  149,  53 
L.  ed.  941,  945,  29  Sup.  Ct.  Rep.  560; 
Eubank  v.  Richmond,  226  U.  S.  137, 142, 
57  L.  ed.  156, 157,  42  L.R.A.(N.S.)  1123, 
33  Sup.  Ct.  Rep.  76,  Ann.  Cas.  1914B, 
192;  License  Cases,  5  How.  504,  583,  12 
L.  ed.  256,  291;  Camfield  v.  United 
States,  167  U.  S.  518,  524,  42  L.  ed.  260, 
261,  17  Sup.  Ct.  Rep.  864;  Chicago,  B. 
&  Q.  R.  Co.  V.  Illinois,  200  U.  S.  563, 
592,  50  L.  ed.  602,  609,  26  Sup.  Ct.  Rep. 
341,  4  Ann.  Cas.  1175;  Baeon  t.  Walker, 
204  U.  S.  311,  317,  51  L.  ed.  499,  502, 
27  Sup.  Ct.  Rep.  289 ;  Lake  Shore  A  M. 
S.  R.  Co.  V.  Ohio,  173  U.  S.  285,  43  L 
ed.  702,  19  Sup.  Ct.  Rep.  465;  Chicago 
&  A.  R.  Co.  V.  Tranbarger,  238  U.  S.  67, 

968  17.  8. 


1920. 


BROWN  HOLDING  CO.  t.  FELDMAN. 


77,  69  L.  ed.  1204, 1211,  35  Sup.  Ct.  Rep. 
678;  Sligh  v.  Kirkwood,  237  U.  S.  52,  59, 
59  L.  cd.  835,  837,  35  Sup.  Ct.  Rep.  501 ; 
Noble  State  Bank  v.  Haskell,  219  U.  S. 
104,  113,  55  L.  ed.  112,  117,  32  L.R.A. 
(N.S.)  1062,  31  Sup.  Ct.  Rep.  186,  Ann. 
Cas.  1912A,  487;  Hudson  County  Water 
Co.  V.  McCarter,  209  U.  S.  349,  355,  52 
L.  ed.  828,  831,  28  Sup.  Ct.  Rep.  529,  14 
Ann.  Cas.  560. 

Legislation  which  seeks  to  relieve  a 
large  part  of  the  community,  which 
stands  on  an  unequal  bargaining  foot- 
ing with  a  small  and  powerful  economic 
group,  has  been  increasing.  An  aca- 
demic assertion  of  equality  in  the  face 
of  practical  conditions  of  inequality  is 
a  fallacious  theory.  Supposed  volition 
eloaks  actual  duress.  Compulsion  is 
present  as  a  fact  where  there  appears 
none  in  legal  principle.  An  overpow- 
ered will  is  merely  yielding  to  a  fictitious 
assent. 

Holden  v.  Hardy,  169  U.  S.  366,  395, 
42  L.  ed.  780,  792,  18  Sup.  Ct.  Rep.  383; 
Knoxville  Iron  Co.  v.  Harbison,  183  U. 
S.  13,  19,  46  L.  ed.  55,  60,  22  Sup.  Ct. 
Bep.  1;  Griffith  v.  Connecticut,  218  U. 
8.  563,  54  L.  ed.  1151,  31  Sup.  Ct.  Rep. 
132;  Erie  R.  Co.  v.  Williams,  233  U.  S. 
685,  58  L.  ed.  1155,  51  L.R.A.(N.S.) 
1097,  34  Sup.  Ct.  Rep.  761;  McLean  y. 
Arkansas,  211  U.  S.  539,  53  L.  ed.  315, 
29  Sup.  Ct.  Rep.  206;  Mutual  Loan  Co. 
▼.  Martell,  222  U.  S.  225,  56  L.  ed.  175, 
32  Sup.  Ct.  Rep.  74,  Ann.  Cas.  1913B, 
529;  Stettler  v.  O'Hara,  69  Or.  519, 
L.R.A.1917C,  944,  139  Pac.  743,  Ann. 
Cas.  1916A,  217,  affirmed  in  243  U.  S. 
629,  61  L.  ed.  937,  37  Sup.  Ct.  Rep.  475; 
Patterson  v.  The  Eudora,  190  U.  S.  169, 
47  L.  ed.  1002,  23  Sup.  Ct.  Bep.  821. 

Legislative  limitation  on  the  use  of 
real  property  in  accordance  with  the 
owners  volition  has  been  recognized  as 
constitutional  in  increasingly  numerous 
instances. 

Lincoln  Trust  Co.  v.  Williams  Bldg. 
Corp.  229  N.  Y.  313,  128  N.  E.  209; 
Ex  parte  Quong  Wo,  161  Cal.  220,  118 
Pac.  714;  St.  Louis  Gunning  Advertis- 
ing Co.  V.  St.  Louis,  235  Mo.  99,  137  S. 
W.  929,  affirmed  in  249  U.  S.  269,  63 
L.  ed.  599,  39  Sup.  Ct.  Rep.  274;  Thomas 
Cnsack  Co.  v.  Chicago,  24^  U.  S.  526, 
61  L.  ed.  472,  L.R.A.1918A,  136,  37 
Sup.  Ct.  Rep.  190,  Ann.  Cas.  1917C, 
694;  Welch  v.  Swasey,  214  U.  S.  91,  53 
L.  ed.  923,  29  Sup.  Ct.  Rep.  567;  Re 
Wilshire,  103  Fed.  620;  Rochester  v. 
West,  164  N.  Y.  510,  53  L.R.A.  548,  79 
Am.  St  Rep.  659,  58  N.  E.  673 ;  Green 

▼.  Savannah,  6  Oa.  1;  Tenement  House 
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Dept.  v.  Moeschen,  179  N.  Y.  325,  70 
L.R.A.  704,  103  Am.  St.  Rep.  910,  72 
N.  E.  231,  1  Ann.  Cas.  439. 

We  cannot  strip  the  legislators  of 
their  powers  of  foresight  and  perspi- 
cacity. 

Chinese  Exclusion  Case,  130  U.  S.  581, 
605,  32  L.  ed.  1068, 1075,  9  Sup.  Ct.  Rep. 
623. 

On  this  principle,  coercive  measures 
may  be  passed  to  curb  imminent  or  pos- 
sible disorders.  It  is  in  the  interest  of 
the  public  order,  and  to  stave  oft 
threatened  conflict  and  clashes,  that 
legislation  separating  races  is  justified. 

Harris  v.  Louisville,  165  Ky.  567,  177 
S.  W.  472,  Ann.  Cas.  1917B,  149;  Hop- 
kins  V.  Richmond,  117  Va.  723,  86  S.  E. 
139,  Ann.  Cas.  1917D,  1114;  Berea  Col- 
lege V.  Kentucky,  211  U.  S.  45,  53  L. 
ed.  81,  29  Sup.  Ct.  Rep.  33;  Plessy  v. 
Ferguson,  163  U.  S.  537,  41  L.  ed.  256, 
16  Sup.  Ct.  Rep.  1138. 

And  to  maintain  amicable  relations 
and  domestic  peace,  laws  promotive  of 
order  and  good  will  among  the  inhabit- 
ants have  been  upheld  as  a  proper 
sphere  of  legislative  activity. 

Love  v.  Judge  of  Recorder's  Ct.  (Love 
V.  Phalen)  128  Mich.  545,  55  L.R.A.  618, 
87  N.  W.  785;  Dabbs  v.  State,  39  Ark. 
353,  43  Am.  Rep.  275;  Thorpe  v.  Rut- 
land &  B.  R.  Co.  27  Vt.  140,  62  Am.  Dec. 
625. 

Neither  the  contract  clause  nor  the 
due  process  clause  of  the  Federal  Con- 
stitution is  superior  to  the  exercise  of 
the  police  power  of  the  state. 

Atlantic  Coast  Line  R.  Co.  v.  6olds- 
boro,  232  U.  S.  548,  558,  58  L.  ed.  721, 
726,  34  Sup.  Ct.  Rep.  364;  Chicago  & 
A.  R.  Co.  V.  Tranbarger,  238  U.  S.  67, 
77,  59  L.  ed.  1204, 1211,  35  Sup.  Ct.  Rep. 
678;  Chicago,  B.  &  Q.  R.  Co.  v.  Illinois, 
200  U.  S.  561,  50  L.  ed.  596,  26  Sup.  Ct. 
Rep.  341,  4  Ann.  Cas.  1175;  Ex  parte 
Milligan,  4  Wall.  2,  127,  18  L.  ed.  281, 
296;  Martin  v.  Mott,  12  Wheat.  19,  6 
L.  ed.  537;  United  States  v.  Diekelman, 
92  U.  S.  520,  526,  23  L.  ed.  742,  745; 
Luther  v.  Borden,  7  How.  45,  12  L.  ed. 
600;  Otis  V.  Parker,  187  U.  S.  606,  47 
L.  ed.  323,  23  Sup.  Ct.  Rep.  168;  Noble 
State  Bank  v.  Haskell,  219  U.  S.  104, 
55  L.  ed.  112,  32  L.R.A.(N.S.)  1062,  31 
Sup.  Ct.  Rep.  186,  Ann.  Cas.  1912A,  487; 
Chicago,  B.  &  Q.  R.  Co.  v.  McGuire,  219 
U.  S.  549,  569,  55  L.  ed.  328,  339,  31  Sup. 
Ct.  Rep.  259 ;  People  v.  Gris wold,  213  N. 
Y.  96,  L.R. A.1915D,  538,  106  N.  E.  929 ; 
Granger  Cases  (Munn  v.  Illinois)  94  U. 
S.  113,  24  L.  ed.  77;  Budd  v.  New  York, 
143  U.  S.  517,  36  L.  ed.  247,  4  Inters. 
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Com.  Bep.  46,  12  Sup.  Ct.  Rep.  468;  Gr 
puie  Qnong  Wo,  161  CbI.  220,  118  P&c 
714;  I/Hote  ▼.  New  OrleanB,  177  U.  S 
587,  44  L.  ed.  899,  20  Sup.  Ct.  Rep.  788; 
Tenement  Honse  Dept.  v.  Uoesoben,  17E 
N.  Y.  325,  70  L.R.A.  704,  103  Am.  8t 
Bep.  910,  72  K.  £.  231, 1  Ann.  Cas.  439: 
Mngler  v.  Kansas,  123  U.  S.  623,  31  L 
ed.  205,  8  Sup.  Ct.  Rep.  273;  Borke  v 
HemphiB,  94  Tenn.  692,  30  S.  W.  742: 
Ht.  Vernon- Woodberry  Cotton  Dact 
Co.  T.  Alabama  lDt«rstate  Power  Co.  24( 
n.  S.  30,  60  L.  ed.  507,  36  Snp.  Ct.  Bep 
234;  Welch  v.  Swasey,  214  U.  S.  91,  53 
L.  ed.  923,  29  Sap.  Ct.  Rep.  567;  Rein- 
man  V.  Little  Roek,  237  U.  S.  171,  5S 
L.  ed,  900,  36  Sup.  Ct.  Rep.  511;  Hada. 
eheek  v.  Sebastian,  239  U.  S.  394,  Qd 
L.  ed.  348,  36  Sup.  Ct.  Rep.  143,  Aoa 
Caa.  1917B,  927;  Qreen  v.  Savannah, 
6  Ga.  1;  People  ex  rel.  Rayland 
Realty  Co.  t.  Pagan,  194  App.  Div. 
185,  186  N.  T.  Snpp.  23;  Barbier  v. 
ConnoUy,  113  V.  8.  27,  28  L.  ed.  923,  5 
Sup.  Ct.  Bep.  357;  Connolly  v.  Union 
Sewer  Pipe  Co.  164  U.  S.  658,  46  L.  ed. 
689,  22  Snp.  Ct.  Rep.  431;  Kdgar  A. 
Levy  Leasing  Co.  v.  Siegel,  194  App. 
Div.  482,  186  N.  T.  Supp.  5;  Stewart 
▼.  HntflunB,  13  Wend.  48^  affirmed  in 
6  Hill,  143;  Titcomb  v.  Fonda,  J.  ft  0. 
B.  Co.  38  Uise.  630,  78  N.  Y.  Supp.  226; 
Berdell  v.  BerdeU,  33  Hun,  536;  Hur- 
ray T.  Walker,  31  K.  Y.  399;  Carr  v. 
Carr,  62  N.  Y.  251. 

An  aet  may  be  oonetitntional  at  one 
time  and  nnconBtitntional  at  another, 
when  .the  eonditiona  vary. 

Lineoln  Gas  ft  E.  L.  Co.  v.  Lincoln, 
260  U.  8.  256,  63  L.  ed.  968,  39  Sup.  Ct. 
Bop.  454;  lllinnesota  Bate  Cases  (Simp- 
son V.  Shepard)  230  U.  S.  352,  473,  67 
L.  ed.  1511,  1671,  48  L.BA.(N.S.)  1151, 
33  Sup.  Ct.  Rep.  729,  Ann.  Cas.  1916A, 
16;  Willcox  V.  Consolidated  Gas  Co.  212 
U.  S.  19,  M,  53  L.  ed.  382,  400,  48  L.R.A. 
(N.S.)  1134,  29  Sup.  Ct.  Rep.  192,  25 
Ann.  Cas.  1034;  Municipal  Gas  Co.  v. 
Pubtio  Service  Commission,  226  N.  Y. 
M,  P.U.B.1919C,  384,  121  N.  E.  772. 

Ueesrs.  Bobert  S.  Johnstone  and 
John  Caldwell  Myers  filed  a  brief  for 
l^pellee  Edward  Swann: 

Chapter  951  of  New  York  Laws  of 
1020  Ib  a  valid  exercise  of  the  state's 
poliee  power. 

Prioa  V.  niinois,  238  V.  8.  446,  461, 
69  L.  ed.  1400,  1404,  35  Snp.  Ct  Bep. 
892;  Sligh  v.  Kirkwood,  237  V.  8.  55, 
69,  59  L.  ed.  835,  837,  35  Snp.  Ct.  Bep. 
601;  Chicago  ft  A.  B.  Co.  v.  Tranbarger, 
238  n.  S.  67,  50  L.  ed.  1204,  36  Sap.  Ct. 
Bep.  678;  Manigaatt  v.  Springs,  199  TJ. 


S.  473,  480,  60  L.  ed.  274,  276,  26  Snp. 
Ct.  Bep.  127;  Tenement  Hoase  Dept.  v. 
Moeschen,  179  N.  Y.  325,  70  L.B.A.  704, 
103  Am.  St.  Bep.  910,  72  N.  E.  231,  1 
Ann.  Cos.  439. 

Mr.  WUIlan  D.  Onthrle  ar^ed  the 
cause,  and,  with  Messrs.  J  alius  Henry 
Cohen,  Elmer  Q.  Sammia,  and  Bernard 
Hersbkopf,  filed  a  brief  for  the  Attor- 
ney General  of  New  York  as  amicns 
curin: 

The  two-year  period  of  suspension  was 
reaaonablc,  and  not  arbitrary. 

Bast  V.  Van  Deman  ft  L.  Co.  240  D. 
S.  342,  357,  60  L.  ed.  679,  687,  L.BJ.. 
1917A,  421,  36  Sup.  Ct.  Bep.  370,  Ann. 
Cas.  1917B,  466;  Hebe  Co.  v.  Shaw,  248 
U.  S.  297.  303,  63  L.  ed.  255,  258,  39 
Sop.  Ct.  Bep.  125:  Price  v.  Illinois,  238 
U.  S.  446,  462,  59  L.  ed.  1400,  1406,  36 
Sup.  Ct.  Bep.  892;  Stnbbe  v.  Adamaoa, 
220  N.  Y.  459,  116  N.  E.  372. 

A  law  may  be  within  the  pale  of  mo- 
stitutional  authority  when  originally 
passed,  yet,  because  of  its  future  opera- 
tions, it  may  directly  contravene  the  or- 
gsnie  law. 

Castle  V.  Mason,  91  Ohio  St.  296,  110 
N.  E.  463,  Ann.  Cas.  1917A,  164;  Sulli- 
van V.  Shreveport,  251  U.  S.  169,  171, 
64  L.  ed.  205,  209,  40  Sup.  Ct.  Bep.  102; 
Hamilton  v.  Eentncky  Distilleries  ft 
Warehouse  Co.  251  U.  8. 146, 162,  64  L. 
ed.  194,  202,  40  Sup.  Ct  Rep.  lOS; 
Johnson  v.  Gearlds,  234  U.  8.  4S2,  446, 
68  L.  ed.  1383,  1393,  34  Snp.  Gt  Rm. 
794;  Perrin  v.  United  States,  232  U.  B. 
478,  486,  58  L.  ed.  691,  696,  34  Snp.  Ct 
Rep.  387;  Municipal  Gas  Co.  ▼.  Public 
Service  Commission,  225  N.  Y.  89, 
P.U.E.1919C,  364, 121  N.  E.  772. 

In  determining  the  oonstitutionalit; 
of  statntes  passed  in  the  exercise  of  the 
police  power,  the  courts  have  invariably 
attached  much  weight  to  examples  of 
analogous  legislation  in  other  eonntries, 
enacted  in  order  to  remedy  similar 
acute  conditions,  or  to  meet  similar 
governmental  problems. 

Muller  V.  Oregon,  208  U.  S.  412,  419, 
420,  52  L.  ed.  651,  565,  28  Snp.  Ct  Bep. 
324,  13  Ann.  Cas.  957;  Peoirie  v.  Charies 
Sohweinler  Press,  214  N.  Y.  395,  L.BA. 
1918A,  1124,  108  N.  E.  639,  Ann.  Cas. 
1916D,  1069. 

Neither  the  contract  elanse  nor  the 
due  proecsB  clause  of  the  ConBtitution 
abridges  the  power  or  dnty  of  the  legit- 
latare  to  enact  appropriate  and  neeae- 
sary  laws  in  order  to  protect  and  safe- 
guud  the  health,  safety,  order,  morali) 
or  general  welfare  of  the  pnblie. 

SSt  V.  %. 
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Hadacheck  v.  Sebastian,  239  U.  S. 
394,  409,  410,  60  L.  ed.  348,  356,  36  Sup. 
Ct.  Rep.  143,  Ann.  Cas.  1917B,  927; 
People  ex  rel.  Nechamcns  v.  Warden, 
144  N.  Y.  529,  27  L.R.A.  718,  39  N.  E. 
686;  Legal  Tender  Cases,  12  Wall.  457, 
551,  20  L.  ed.  287,  312;  Producers 
Transp.  Co.  y.  Railroad  Commission,  251 
U.  S.  228,  231,  64  L.  ed.  239,  242,  P.U.R. 
1920C,  574,  40  Sup.  Ct.  Rep.  131;  Union 
Dry  Goods  Co.  v.  Georgia  Pub.  Serv. 
Corp.  248  U.  S.  372,  377,  63  L.  ed.  309, 
311,  9  A.L.R.  1420,  P.U.R.1919C,  60,  39 
Sup.  Ct.  Rep.  117;  Texas  &  N.  0.  R.  Co. 
V.  Miller,  221  U.  S.  408,  414,  55  L.  ed. 
789,  795,  31  Sup.  Ct.  Rep.  534;  Louis- 
ville &  N.  R.  Co.  V.  Mottley,  219  U.  S. 
467,  482,  55  L.  ed.  297,  303,  34  L.R.A. 
(N.S.)  671,  31  Sup.  Ct.  Rep.  265;  Mani- 
ffault  V.  Springs,  199  U.  S.  473,  480,  50 
L  ed.  274,  278,  26  Sup.  Ct.  Rep.  127; 
Chicago,  B.  &  Q.  R.  Co.  v.  Nebraska, 
170  U.  S.  67,  72-74,  42  L.  ed.  948,  953, 
954,  18  Sup.  Ct.  Rep.  513;  Douglas  v. 
Kentucky,  168  U.  S.  488,  497,  42  L.  ed. 
553,  556,  18  Sup.  Ct.  Rep.  199;  People 
ex  rel.  New  York  v.  Nixon,  229  N.  Y. 
356,  128  N.  E.  245;  Lincoln  Trust  Co. 
V.  WilUams  Bldg.  Corp.  229  N.  Y.  313, 
128  N.  E.  209;  People  ex  rel.  South 
Glens  Falls  v.  Public  Service  Commis- 
sion, 225  N.  Y.  216,  P.U.R.1919C,  374, 
121  N.  E.  777;  Anderson  v.  Steinway  & 
Sons,  178  App.  Div.  507, 165  N.  Y.  Supp. 
608,  affirmed  in  221  N.  Y.  639,  117  N. 
E.  575;  People  ex  rel.  Publicity  Leasing 
Co.  V.  Ludwig,  172  App.  Div.  71,  158  N. 
Y.  Supp.  208,  affirmed  in  218  N.  Y.  540, 
113  N.  E.  532;  Buffalo  East  Side  R.  Co. 
▼.  Buffalo  Street  R.  Co.  Ill  N.  Y.  132, 
2  L.R.A.  384,  19  N.  E.  63;  Van  Rensse- 
laer V.  Snyder,  13  N.  Y.  299 ;  Boret  v.  L. 
Vogelstein  &  Co.  188  App.  Div.  605,  177 
N.  Y.  Supp.  402;  Kuenzli  v.  Stone,  112 
Misc.  125,  182  N.  Y.  Supp.  680;  New 
York  V.  Herdje,  68  App.  Div.  370,  74 
N.  Y.  Supp.  104;  Salem  v.  Maynes,  123 
Mass.  372;  Enoxville  v.  Bird,  12  Lea, 
121,  47  Am.  Rep.  326;  12  C.  J.  991-993; 
McLean  v.  Arkansas,  211  U.  S.  539,  545, 
63  L.  ed.  315,  318,  29  Sup.  Ct.  Rep.  206 ; 
Bail  &  River  Coal  Co.  v.  Ohio  Industrial 
Commission,  236  U.  S.  338,  349,  59  L. 
ed.  607,  615,  35  Sup.  Ct.  Rep.  359; 
Bberie  v.  Michigan,  232  U.  S.  700,  707, 
58  L.  ed.  803,  806,  34  Sup.  Ct.  Rep.  464; 
Tenement  House  Dept.  v.  Moeschen,  179 
N.  Y.  325,  70  L.R.A.  704,  103  Am.  St. 
Bep.  910,  72  N.  E.  231,  1  Ann.  Cas.  439 ; 
Cockcroft  V.  Mitchell,  187  App.  Div.  189, 
173  N.  Y.  Supp.  903;  Re  Wilshire,  103 
Fed.  620 ;  Chicago,  B.  &  Q.  R.  Co.  v.  Illi- 
nois, 200  U.  S.  561,  594,'  50  L.  ed.  696, 
•5  is.  ed. 


610,  26  Sup.  Ct.  Rep.  341,  4  Ann.  Cas. 
1175 ;  Hannah  &  Hogg  v.  Clyne,  263  Fed. 
599;  Green  v.  Savannah,  6  Ga.  1;  Noble 
State  Bank  v.  Haskell,  219  U.  S.  104,  111, 
55  L.  ed.  112,  116,  32  L.R.A. (N.S.)  1062, 
31  Sup.  Ct.  Rep.  186,  Ann.  Cas.  1912A, 
487;  People  v.  Griswold,  213  N.  Y.  92, 
L.R.A.1915D,  538, 106  N.  E.  929;  Armour 
&  Co.  V.  North  Dakota,  240  U.  S.  510, 
513,  60  L.  ed.  771,  774,  36  Sup.  Ct.  Ew. 
440,  Ann.  Cas.  1916D,  548;  Chicago,  B. 
&  Q.  R.  Co.  V.  McGuire,  219  U.  S.  549, 
569,  55  L.  ed.  328,  339,  31  Sup.  Ct.  Rep. 
259;  Strickley  v.  Highland  Boy  Min.  Co. 
200  U.  S.  527,  531,  50  L.  ed.  581,  583, 
26  Sup.  Ct.  Rep.  301 ;  Clark  v.  Nash,  198 
U.  S.  361,  49  L.  ed.  1085,  25  Sup.  Ct. 
Rep.  676,  4  Ann.  Cas.  1171;  People  v. 
Cannon,  139  N.  Y.  32,  36  Am.  St.  Rep. 
668,  34  N.  E.  759;  Sackheim  v.  Piguer- 
on,  215  N.  Y.  62,  109  N.  E.  109 ;  Mobile, 
J.  &  K.  C.  R.  Co.  V.  Tumipseed,  219  U. 
S.  35,  42,  55  L.  ed.  78,  80,  32  L.R.A. 
(N.S.)  226,  31  Sup.  Ct.  Rep.  136,  Ann. 
Cas.  1912A,  463,  2  N.  C.  C.  A.  243; 
American  Land  Co.  v.  Zeiss,  219  XT.  S. 
47,  60,  55  L.  ed.  82,  94,  31  Sup.  Ct.  Rep. 
200;  Wilson  v.  New,  243  U.  S.  332,  347, 
348,  61  L.  ed.  755,  773,  774,  L.B.A.1917E, 
938,  37  Sup.  Ct^  Rep.  298,  Ann.  Cas. 
1918A,  1024;  Bowditch  v.  Boston,  101 
U.  S.  16,  18,  19,  25  L.  ed.  980,  981 ;  Ed- 
monson  v.  Ferguson,  11  Mo.  344;  Brei- 
tenbach  v.  Bush,  44  Pa.  313,  84  Am.  Dee. 
442;  Hoffman  v.  Charlestown  Five 
Cents  Sav.  Bank,  231  Mass.  324,  121  N. 
E.  15;  C.  A.  Weed  &  Co.  v.  Lockwood, 
—  C.  C.  A.  — ,  266  Fed.  785. 

It  is  not  necessary  that  persons  sub- 
jected to  regulation  should  have  a 
monopoly,  though  that  element,  if  it  ex- 
isted, served  to  emphasize  their  capacity 
to  do  public  harm  at  will;  or  that  they 
should  enjoy  a  special  privilege  or 
franchise,  though  that  might  serve  to 
make  clearer  their  duty  to  the  public. 

Munn  V.  Illinois,  94  U.  S.  113,  24  L. 
ed.  77;  Budd  v.  New  York,  143  U.  S. 
517,  36  L.  ed.  247,  4  Inters.  Com.  Rep. 
45,  12  Sup.  Ct.  Rep.  468 ;  Brass  v.  North 
Dakota,  153  U.  S.  391,  38  L.  ed.  757,  4 
Inters.  Com.  Rep.  670,  14  Sup.  Ct.  Rep. 
857;  German  Alliance  Ins.  Co.  v.  Lewis, 
233  U.  S.  389,  411,  58  L.  ed.  1011,  1021, 
L.R.A.1915C,  1189,  34  Sup.  Ct.  Rep.  612; 
Oklahoma  Operating  Co.  v.  Love,  252 
U.  S.  331,  337,  338,  64  L.  ed.  596,  599, 
600,  40  Sup.  Ct.  Rep.  338;  Mobile  t. 
Yuille,  3  Ala.  140,  36  Am.  Dec.  441; 
Louisiana  Bread  Case  (Guillotte  v.  New 
Orleans)  12  La.  Ann.  432. 

From  time  immemorial  the  govern- 
ment of  England  has  exercised  the  pow- 
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er  to  forbid  any  and  all  practices  which 
had  the  effect  of  unduly  enhancing  the 
price  which  the  people  must  pay  for 
necessaries. 

4  Tucker's  Bl.  Com.  pp.  159,  160;  Rex 
T.  Waddington,  1  East  143,  102  Eng.  Re- 
print, 57,  6  Revised  Rep.  238. 

The  laws  against  usury  were  obvious- 
ly directed  to  the  purpose  of  preventing 
unconscionable  lenders  from  extorting 
oppressive  profits  and  preying  upon  the 
necessities  of  borrowers.  They  were 
plain  examples  of  laws  preventing  op- 
pression, enacted  at  the  expense  of  free- 
dom of  contract  and  individual  property 
rights,  for  the  benefit  of  borrowers, — 
a  class  far  less  in  number  than  the  ten- 
ant class. 

State  ex  rel.  Omstine  v.  Gary,  126 
Wis.  135,  11  L.R.A.(N.S.)  174,  106  N. 
W.  792. . 

The  usury  laws  are  an  illustration  also 
of  the  right  of  the  legislature  to  con- 
clude that,  in  certain  relations,  it  is,  in 
*  the  great  majority  of  cases,  impossible 
for  the  parties  to  deal  at  arm's  length 
and  with  unimpaired  freedom  of  will, 
and,  consequently,  that  the  legislature 
may,  in  such  instances,  refuse  force  and 
effect  to  contracts  so  made,  or  require 
them  to  be  modified  so  as  to  conform 
to  justice  and  fairness. 

Holden  v.  Hardy,  169  U.  S.  366,  397, 
42  L.  ed.  780,  792,  18  Sup.  Ct.  Rep.  383. 

The  legislature  certainly  has  the  pow- 
er to  regulate  and  modify  common  law 
and  equitable  defenses. 

Arizona  Employers'  Liability  Cases 
(Arizona  Copper  Co.  v.  Hammer)  250 
U.  S.  400,  421,  63  L.  ed.  1058,  1067,  6 
A.L.R.  1537,  39  Sup.  Ct.  Rep.  553. 

Indeed,  the  common  law  itself  has 
undergone  a  progressive  evolution  in  re- 
spect of  this  very  defense. 

Van  Dyke  v.  Wood,  60  App.  Div.  212, 
70  N.  Y.  Supp.  324;  Seventy-eighth 
Street  &  Broadway  Co.  v.  Rosenbaum, 
111  Misc.  577,  182  N.  Y.  Supp.  505. 

The  classification  made  in  the  statutes 
is  justified  by  the  character  and  extent 
of  the  evil  aimed  at,  and  obvious  differ- 
ences in  subject-matter. 

Wilson  V.  New,  243  U.  S.  332,  354,  61 
L.  ed.  755,  776,  L.R.A.1917E,  938,  37 
Sup.  Ct.  Rep.  298,  Ann.  Cas.  1918A, 
1024;  Rast  v.  Van  Deman  k  L.  Co.  240 
U.  S.  342,  357,  60  L.  ed.  679,  687,  L.R.A. 
1917A,  421,  36  Sup.  Ct.  Rep.  370,  Ann. 
Cas.  1917B,  455;  Price  v.  Illinois,  238 
U.  S.  446,  453,  59  L.  ed.  1400,  1405,  35 
Sup.  Ct.  Rep.  892;  Miller  v.  Wilson,  236 
U.  8.  373,  383,  384,  59  L.  ed.  628,  631, 
632,  L.BJLJ915F,  829,  35  Sup.  Ct.  Rep. 
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342;  Keokee  Consol.  Coke  Co.  v.  Taylor, 
234  U.  S.  224,  227,  58  L.  ed.  1288,  1289, 
34  Sup.  Ct.  Rep.  856;  Patsone  v.  Penn- 
sylvania, 232  U.  S.  138,  144,  58  L.  ed. 
539,  543,  34  Sup.  Ct.  Rep.  281;  Central 
Lumber  Co.  v.  South  Dakota,  226  U.  8. 
157,  160,  57  L.  ed.  164,  169,  33  Sup.  Ct 
Rep.  6G;  Mutual  Loan  Co.  v.  Martell, 
222  U.  S.  225,  235,  56  L.  ed.  175,  179, 
32  Sup.  Ct.  Rep.  74,  Ann.  Cas.  1913B, 
529;  Lindsley  v.  Natural  Carbonic  Ghis 
Co.  220  U.  S.  61,  78,  55  L.  ed.  369,  31 
Sup.  Ct.  Rep.  337,  Ann.  Cas.  1912C,  160; 
Heath  &  M.  Co.  v.  Worst,  207  U.  S.  338, 
354,  52  L.  ed.  236,  243,  28  Sup.  Ct.  Bep. 
114;  Carroll  v.  Greenwich  Ins.  Co.  199 
U.  S.  401,  411,  50  L.  ed.  246,  250,  26 
Sup.  Ct.  Rep.  66;  Budd  v.  New  York, 
143  U.  S.  517,  548,  36  L.  ed.  247,  257, 

4  Inters.  Com.  Rep.  45, 12  Sup.  Ct.  Bep. 
468;  People  v.  Havnor,  149  N.  Y.  195, 
31  L.R.A.  689,  52  Am.  St.  Rep.  707,  43 
N.  E.  541;  Thomas  Cusack  Co.  v.  Chi- 
cago, 242  U.  S.  526,  529,  61  L.  ed.  472, 
475,  L.R.A.1918A,  136,  37  Sup.  Ct.  Rep. 
190,  Ann.  Cas.  1917C,  594;  Welch  v. 
Swasey,  214  U.  S.  91, 106,  53  L.  ed.  923, 
930,  29  Sup.  Ct.  Rep.  567;  People  ex 
rel.  Armstrong  v.  Warden,  183  N.  Y. 
223,  2  L.R.A.(N.S.)  859,  76  N.  E.  11, 

5  Ann.  Cas.  325;  Tenement  House  Dept. 
V.  Moeschen,  179  N.  Y.  325,  70  LJI.A. 
704, 103  Am.  St.  Rep.  910,  72  N.  E.  231, 
1  Ann.  Cas.  439;  People  ex  rel.  Einsfeld 
V.  Murray,  149  N.  Y.  367,  32  L.B.A. 
344,  44  N.  E.  146;  People  v.  Griswold, 
213  N.  Y.  92,  L.R.A.1915D,  638,  106  N. 
E.  929. 

No  question  of  impairment  of  con- 
tract obligation  is  involved  in  the  pro- 
visions of  N.  Y.  Laws  1920,  chapter  944. 

Patemo  Investing  Corp.  v.  Katz,  112 
Misc.  242,  184  N.  Y.  Supp.  129,  affirmed 
in  —  App.  Div.  — ^  183  N.  Y.  Supp. 
954;  Munday  v.  Wisconsin  Trust  Co. 
252  U.  S.  499,  503,  64  L.  ed.  684,  689, 
40  Sup.  Ct.  Rep.  365;  Mobile,  J.  &  K. 
C.  R.  Co.  V.  Tumipseed,  219  U.  S.  35. 
42,  55  L.  ed.  78,  80,  32  L.R.A.(N.S.)  226, 
31  Sup.  Ct.  Rep.  136,  Ann.  Cas.  1912A. 
463,  2  N.  C.  C.  A.  243;  People  v.  Can- 
non, 139  N.  Y.  32,  36  Am.  St.  Rep.  668, 
34  N.  E.  759 ;  Sackheim  v.  Pigueron,  215 
N.  Y.  62,  109  N.  E.  109. 

Chapter  944  is  not  invalid  because  it 
does  not  specifically  define  what  shall 
constitute  an  unreasonable  rent  and  an 
oppressive  agreement  therefor. 

Nash  V.  United  States,  229  U.  8.  373, 

377,  57  L.  ed.  1232,  1236,  33  Sup.  Qt 

Rep.  780;  Miller  v.  Strahl,  239  U.  8. 

426,  434,  60  L.  ed.  364^  368,  36  Sup.  Ct 

Rep.    147;    Wnters-Pieroe    (HI    Co.   y. 

SSS  V.  & 
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Texas,  212  U.  S.  86,  UO,  53  L.  ed.  417,  School  v.  Ward,  201 N.  Y.  358,  40  L.R.A. 

430,  29  Sup.  Ct.  Rep.  220;  Omaechevar-  (N.S.)  1215,  94  N.  £.  lOOl,  Ann.  Cas. 

ria  T.  Idaho,  246  U.  S.  343,  348,  62  L.  1912B,  251;  Sackheim  v.  Pigueron,  215 

ed.   763,   767,   38   $up.   Ct.   Bep.   323;  N.  Y.  62,  109  N.  £.  109;  United  States 

Arizona     Employers'     Liability     Cases  v.  Trans-Missouri  Freight  Asso.  166  U. 

(Arizona  Copper  Co.  v.  Hammer)   250  S.  290,  342,  41  L.  ed.  1U07,  1028, 17  Sup. 

U.  S.  400,  432,  63  L.  ed.  1058,  1071,  6  Ct.  Bep.  540;  Hollingsworth  v.  Virginia, 

A.L.R.  1537,  39  Sup.  Ct.  Rep.  553;  C.  A.  3  Dall.  378,  1  L.  ed.  644. 

^*^t«f  ^'a^' 'l^^^rT^*' r ^/ ,^'  ^'  Messrs.  Louis  Marshall  and  Lewis  M. 

— ,    266    Fed.    785;    United    States    ▼.  t            g.  j        r^f  f      intervenera  as 

Bosenblum,  264  Fed.  578;  United  States  amici  curia-                      interveners  as 

v.  Oglesby  Grocery  Co.  264  Fed    691 ;  ^he  statute  prescribes  no  standards  by 

Monoi«ahdaNav  Co.  V.  United  Ste^,  ^^ich   the   justice   and   reasonableness 

i^i^      'n.   'n     '  fioo     T  ;        :•       i'  «°d    freedom    from    oppression    which 

13    Sup.    Ct.    Bep.    622;    International  ^^^^  ^e  established  in  order  to  warrant 

^T^Y  ^^o'^^^^q"^  ^r^f  «    ^k«  «  «««^«y  »°der  the  laws  are  to  be  de- 

216,  58  L.  ed.  1284,  34  Sup.  Ct.  Rep.  853.  termined 

The  landlord  before  the  court  may  not  international  Harvester  Co.  v.  Ken- 
be  heard  to  complain  that  chapter  947  is  j^^^  234  U.  S.  216,  58  L.  ed.  1284,  34 
unconstitutional,  as  improperly  inter-  gup.  Ct.  Bep.  853;  Collins  v.  Kentucky, 
fenng  with  the  rights  of  devisees,  gran-  234  U.  S.  634,  58  L.  ed.  1510,  34  Sup! 
tew,  and  others.  Ct.  Rep.  924;  American  Seeding  Maeh. 

Arizona   Employers'   Liability    Cwes  Co.  v.  Kentucky,  236  U.  S.  660,  59  L.  ed. 

i^R°A%il^%^T'  "'■a  ^^^"^It^r  773,  35  Sup.  Ct  Rep.  456;  United  States 

Y-T  «   i%7^o'  f     r^f  h       ''k^^'a  ^-  L-  Cohen  Grocery  Co.  255  U.  S.  81, 

A.L.R.  1537,  39  Sup.  Ct.  Rep.  553;  Mid-  ^^j     gjg   14  ^ l  ^    IO45   4^  g        ^t. 

dleton  7.  Texas  Power  &  Light  Co.  249  gep  298 

Fo%^'J  I'  ^^a}^I'  ®^Jb  *i  ^^.!'  ^^*'  In  the' provision  relating  to  a  bUl  of 

531,  39  Sup.  Ct.  Rep.  227;  Hawkins  v.  particulars,  the  essential  elements  enter- 

Sl*SS  I?  8,yn  k  it  iii  ?„„  r«-  '°S   '°'»    *'"'    ascertainment   of   rental 

Xk^'J^h^   ^TxT    o  ®^"    4  '  n^'  S";  value  are  omitted. 

1917P,  637,  13  N.  C.  C.  A.  959;  RaU  g^yth  v.  Ames,  169  U.  S.  466,  524, 

A  Kiver  Coal  Co.  v.   laple,  Joo   U.  o.  40  t,    g^A    qiq    04.1     iq   Cnr*    nt    xinn 

^^S  ^7^    fiTfi^'^S^^'  Co.  V.  Blagg^  236  National  City,  174  U.  S.  739,  753,  757, 

Sup.  Ct.  Kep.  167,  7  N.  C.  C.  A.  570,  r       304.  Cotting  v.  Kansas  City  Stock 

Plymouth  <W  (^.v.Pennsy^^^^  Yards  Co.   (Cotting  v.  Godard)   183  U. 

S;a  o>.  o  '  ^I  o   '   ocn    T?^-  P^'  ^?'  S.  79,  85,  97,  46  L.  ed.  92,  99,  104,  22 

720,  M  Sup.  Ct.  Rep.  359;  People  ex  rel.  g^p^  q^^  Rep.  30;   San  Diego  Land  & 

Doscher  v.  Sisson,  222  N.  Y.  387,  118  N.  Town  Co.  v.  Jasper,  189  U.  S.  439,  442, 

nl     .       n>.^   •           |.    ui      .     ,  47  L.  ed.  892,  894,  23  Sup.  Ct.  Rep.  571; 

Chapter  947   18   applicable   to   leases  Knoxville  v.  KnoxviUe  Water  Co.  212 

entered  into  prior  to  its  enactment  u.  S.  1,  53  L.  ed.  371,  29  Sup.  Ct.  Rep. 

Wdson  V.  New,  243  U.  S.  332,  ^9,  61  143.    willcox  v.   Consolidated  Gas   Co. 

Rnn    rt    rJ    9Q«     knn     r«;    iQiftf  ^12  U.  S.  19,  41,  52,  53  L.  ed.  382,  395, 

?^^:    T^..  ?Po.  .    '   ^^?V       «i^^^^'  399,  48  L.R.A.(N.S.)  1134,  29  Sup.  Ct. 

i2^'oFi''o^rS*'^^^oL^iSo^'''T?.,f?''''''^*'-  Rep-   192,   15  Ann.   Cas.   1034;   Minne- 

^{J^kLh  %  J^'  f  laf  oT  iTft  «°**  ^^*^  ^^^^^  (Simpson  v.  Shepard) 

United   States,  232  U.   S.  261,  282,  58  230  U.  S.  434,  57  L.  ed.  1555,  48  L.R.A. 

L.  ed.  596,  605,  34  Sup.  Ct.  Rep.  421;  (^.S.)    1151,    33    Sup.    Ct.    Rep.    729, 

People  ex  rel.  Central  Trust  Co.  v.  Pren-  ^nn.  Cas.  1916A,  18;  United  States  ex 

dergast,  202  N.  Y.  188,  95  N.  E.  715;  rel.    Kansas    City   Southern   R.    Co.   v. 

People  ex  rel.  Collins  v.  Spicer,  99  N.  interstate    Commerce    Commission,    252 

Y.   225,  1   N.   E.    680 ;    People   ex   rel.  xj.  S.  178,  64  L.  ed.  517,  40  Sup.  Ct. 

Witherbee  v.  Essex  County,  70  N.   Y.  Rep.  187;  People  ex  rel.  New  York  C. 

2S8;  Lamb  v.  Powder  River  Live  Stock  &  h.  R.  R.  Co.  v.  Public  Service  Com- 

Co.  67  L.R.A.  558,  65  C.  .C.  A.  570,  132  mission,   215   N.   Y.   241,   P.U.R.1915D, 

Fed.  434;  Larkin  v.  Saffarans,  15  Fed.  423,  109  N.  E.  252;  Municipal  Gas  Co. 

147;  Johnston  v.  United  States,  17  Ct.  v.   Public   Service   Commission,  225   N. 

CI.  167;  Laird  v.  Carton,  196  N.  Y.  169,  Y.  96,  P.U.R.1919C,  364,  121  N.  E.  772. 

26  L.R.A.(N.S.)  189,  89  N.  E.  822;  Mat-  The  presumption  sought  to  be  created 

ter  of  Daris,  149  N.  Y.  639;  Brearley  is  arbitrary  and  unreasonable. 
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People  V.  Cannon,  139  N.  Y.  32,  36 
Am.  St.  Rep.  668,  34  N.  E.  759;  MobUe, 
J.  A  K.  C.  R.  Co.  V.  Turnipseed,  219  U. 
S.  35,  55  L.  ed.  78,  32  L.R.A.(N.S.) 
226,  31  Sup.  Ct.  Rep.  136,  Ann.  Cas. 
1912A,  463,  2  N.  C.  C.  A.  243;  BaUey 
▼.  Alabama,  219  U.  S.  219,  239,  55  L. 
ed.  191,  200,  31  Sup.  Ct.  Rep.  145;  Peo- 
ple ex  rel.  Woronoft  v.  Mallon,  222  N. 
Y.  456,  4  A.L.R.  463,  119  N.  E.  102; 
People  ex  rel.  New  York  C.  &  H.  R.  R. 
Co.  V.  Public  Service  Commission,  215 
N.  Y.  241,  P.U.R.1915D,  423,  109  N.  E. 
252;  Southard  v.  Curley,  134  N.  Y.  148, 

16  L.R.A.  561,  30  Am.  St.  Rep.  642,  31 
N.  E.  330;  Christopher  &  T.  Street  R. 
Co.  V.  Twenty-third  Street  R.  Co.  149 
N.  Y.  58,  43  N.  E.  538;  Johnstown  Min. 
Co.  V.  Butte  &  B.  Consol.  Min.  Co.  60 
App.  Div.  347,  70  N.  Y.  Supp.  257. 

This  statute  deprives  the  landlord  of 
hia  liberty  of  contract,  and  of  his  prop- 
erty without  due  process  of  law. 

People  ex  rel.  Herrick  v.  Smith,  21 
N.  Y.  598;  Re  Tuthill,  163  N.  Y.  133, 
49  L.R.A.  781,  79  Am.  St.  Rep.  574,  57 
N.  E.  303;  Brewster  v.  J.  &  J.  Rogers 
Co.  169  N.  Y.  73,  58  L.R.A.  495,  62  N. 
E.  164;  Bradley  v.  Degnon  Contract- 
ing Co.  224  N.  Y.  60,  120  N.  E.  89; 
Missouri  P.  R.  Co.  v.  Nebraska,  164  U. 
S.  403,  417,  41  L.  ed.  489,  495,  17  Sup. 
Ct.  Rep.  130;  Chicago,  B.  &  Q.  R.  Co. 
V.  Chicago,  166  U.  S.  226,  41  L.  ed.  979, 

17  Sup.  Ct.  Rep.  581;  People  ex  rel. 
Manhattan  Sav.  Inst.  v.  Otis,  90  N.  Y. 
48;  Wynehamer  v.  People,  13  N.  Y. 
378;  Forster  v.  Scott,  136  N.  Y.  577, 

18  L.R.A.  543,  32  N.  E.  976;  Litchfield 
V.  Bond,  186  N.  Y.  80,  78  N.  E.  719; 
Re  Jacobs,  98  N.  Y.  98,  50  Am.  Rep. 
636;  Ingersoll  v.  Nassau  Electric  R. 
Co.  157  N.  Y.  463,  43  L.R.A.  236,  52  N. 
E.  645;  Roddy  v.  Brooklyn  City  &  N. 
R.  Co.  32  App.  Div.  311,  62  N.  Y.  Supp. 
1026;  People  v.  Hawkins,  157  N.  Y.  7, 
42  L11.A.  490,  68  Am.  St.  Rep.  736,  51 
N.  £.  257;  Allgeyer  v.  Louisiana,  165 
U.  S.  678,  41  L.  ed.  832,  17  Sup.  Ct. 
Rep.  427;  State  v.  Loomis,  116  Mo.  307, 
21  L.R.A.  789,  22  S.  W.  350;  Frank  L. 
Fisher  Co.  v.  Woods,  187  N.  Y.  90,  12 
L.R.A.(N.S.)  707,  79  N.  E.  836;  Wright 
▼.  Hart,  182  N.  Y.  330,  2  L.R.A.(N.S.) 
338,  76  N.  E.  404,  3  Ann.  Cas.  263; 
Ives  V.  Soulh  Buffalo  R.  Co.  201  N.  Y. 
271,  34  L.RA.(N.S.)  162,  94  N.  E.  431, 
Ann.  Cas.  1912B,  156, 1  N.  C.  C.  A.  517; 
Slaughter-House  Cases,  16  Wall.  36,  87, 
21  L.  ed.  394,  412;  Re  Cheesebrough,  78 
N.  Y.  232;  People  v.  Marx,  99  N.  Y. 
377,  52  Am.  Rep.  34,  2  N.  E.  29;  Jacobs 
V.    Cohen,    183    N.    Y.'  207,    2    L.R.A. 
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(N.S.)  292,  111  Am.  St.  Rep.  730,  76 
N.  E.  5,  5  Ann.  Cas.  280 ;  Adair  v.  Unit- 
ed States,  208  U.  S.  161,  52  L.  ed.  436^ 
28  Sup.  Ct.  Rep.  27Z,  13  Ann.  Cas.  764; 
People  V.  Marcus,  185  N.  Y.  257,  7 
L.R.A.(N.S.)  282,  113  Am.  St.  Rep.  902, 
77  N.  E.  1073,  7  Ann.  Cas.  118;  National 
Protective  Asso.  v.  Cumming,  170  N.  Y. 
315,  58  L.R.A.  135,  88  Am.  St.  Rep.  648, 
63  N.  E.  369;  Coppage  v.  Kansas,  236 
U.  S.  1,  59  L.  ed.  441,  L.R.A.1915C,  960, 
35  Sup.  Ct.  Rep.  240;  Hirsh  v.  Block, 
11  A.L.R.  1238,  267  Fed.  614;  Stell  ▼. 
Jersey  City,  —  N.  J.  L.  — ,  111  AtL 
274;  Collister  v.  Hayman,  183  N.  Y. 
250,  1  L.R.A.(N.S.)  1188,  111  Am.  St 
Rep.  740,  76  N.  E.  20,  5  Ann.  Cas.  344; 
People  ex  rel.  Burnham  v.  Flynn,  189 
N.  Y.  180,  82  N.  E.  169,  12  Ann.  Cas. 
420;  WooUcott  v.  Shubert,  217  N.  Y. 
212,  L.R.A.1916E,  248,  111  N.  E.  829, 
Ann.  Cas.  1916B,  726;  People  v.  New- 
man, 109  Misc.  622, 180  N.  Y.  Supp.  892; 
Brazee  v.  Michigan,  241  U.  S.  340,  60  L. 
ed.  1034,  36  Sup.  Ct.  Rep.  561,  Ann.  Cas. 
1917C,  522 ;  Adams  v.  Tanner,  244  U.  S. 
590,  61  L.  ed.  1336,  L.R.A.1917F,  1163, 
37  Sup.  Ct.  Rep.  662,  Ann.  Cas.  1917D, 
973;  A.  M.  Holter  Hardware  Co.  v. 
Boyle,  263  Fed.  134;  Ex  parte  Dickey, 
144  Cal.  234,  66  L.R.A.  928,  103  Am. 
St.  Rep.  82,  77  Pac.  924,  1  Ann.  Cas. 
428;  State  v.  Fire  Creek  Coal  &  Coke 
Co.  33  W.  Va.  188,  6  L.R.A.  359,  25 
Am.  St.  Rep.  891,  10  S.  E.  288. 

The  statute  denies  to  the  plaintiff 
the  equal  protection  of  the  laws. 

Yick  Wo  V.  Hopkins,  118  U.  S.  356^ 
369,  30  L.  ed.  220,  226,  6  Sup.  Ct.  Rep. 
1064;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Ellis, 
165  U.  S.  150,  41  L.  ed.  666,  17  Sup. 
Ct.  Rep.  255;  Cotting  v.  Kansas  City 
Stock  Yards  Co.  (Cotting  v.  Godard) 
183  U.  S.  79,  46  L.  ed.  92,  22  Sup.  Ct 
Rep.  30;  Connolly  v.  Union  Sewer  Pipe 
Co.  184  U.  S.  540,  46  L.  ed.  679,  22  Sup. 
Ct.  Rep.  431;  Dobbins  v.  Los  Angeles, 
196  U.  S.  237,  49  L.  ed.  176,  25  Sup. 
Ct.  Rep.  18 ;  Merchants'  &  M.  Nat.  Bank 
V.  Pennsylvania,  167  U.  S.  461,  463,  42 
L.  ed.  236,  237,  17  Sup.  Ct.  Rep.  829; 
F.  S.  Royster  Guano  Co.  v.  Virginia, 
253  U.  S.  412,  64  L.  ed.  980,  40  Sup.  Ct 
Rep.  560;  Re  PeU,  171  N.  Y.  48,  67 
L.R.A.  540,  89  Am.  St.  Rep.  791,  63  N. 
E.  789';  People  ex  rel.  Farrington  ▼. 
Mensching,  187  N.  Y.  8, 10  L.R.A.(N.S.) 
626,  79  N.  E.  §84,  10  Ann.  Cas.  101. 

The  act  impairs  the  obligations  of  a 
contract. 

Green  v.  Biddle,  8  Wheat  1,  17,  84^ 
5  L.  ed.  547,  551,  568;  Bronaon  v.  Kin- 
zie,  1  How.  310,  11  L.  ed.  143;  Walker 
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V.  Whitehead,  16  Wall.  314,  21  L.  ed. 
367;  Williams  v.  Bruffy,  96  U.  S.  176, 
24  L.  ed.  716;  Edwards  v.  Kearzey,  96 
U.  S.  595,  24  L.  ed.  793;  Barnitz  v.  Bev- 
erly, 163  U.  S.  118,  41  L.  ed.  93,  16  Sup. 
Ct.  Rep.  1042;  Effinger  v.  Kenney,  115 
U.  S.  666,  29  L.  ed.  495,  6  Sup.  Ct.  Rep. 
179;  Oshkosh  Waterworks  Co.  v.  Osh- 
kosh,  187  U.  S.  437,  47  L.  ed.  249,  23 
•Sup.  Ct.  Rep.  234;  Bradley  v.  Light- 
cap,  195  U.  S.  24,  49  L.  ed.  76,  24  Sup. 
Ct.  Rep.  763. 

The  fact  that  the  act  under  review 
recites  that  it  is  based  on  the  exist- 
ence of  a  public  emergency  does  not 
validate  it,  if  its  provisions  are  viola- 
tive of  the  Constitution. 

Ex  parte  Milligan,  4  Wall.  2,  121,  18 
L.  ed.  281,  295;  Wilson  v.  New,  243  U. 
S.  376,  61  L.  ed.  785,  L.R.A.1917E,  938, 
37  Sup.  Ct.  Rep.  298,  Ann.  Cas.  1918A, 
1024;  Eflftnger  v.  Kenney,  115  U.  S. 
566,  572,  574,  29  L.  ed.  496,  497,  498,  6 
Sup.  Ct.  Rep.  179;  Re  Cheesebrough, 
78  N.  Y.  237;  Wynehamer  v.  People, 
13  N.  Y.  401. 

While  it  is  undoubtedly  true  that  the 
report  of  a  legislative  committee  is  a 
competent  source  from  which  to  dis- 
cover the  meaning  of  the  language  em- 
ployed in  a  statute,  the  only  purpose 
for  which  the  use  of  such  reports  has 
been  hitherto '  sanctioned  has  been  to 
determine  the  scope  of  the  statute  that 
may  have  been  passed  on  the  strength 
of  such  report.  It  cannot  be  resorted 
to  for  the  purpose  of  construing  it  con- 
trary to  its  plain  terms,  and  we  submit 
that  its  conclusions,  which  are  either 
without  supporting  facts  or  are  con- 
trary to  the  facts,  can  no  more  be 
deemed  conclusive  when  the  validity  of 
the  legislation  is  attacked  than  can  a 
declaration  within  the  body  of  it,  by 
which  it  is  sought  to  be  justified. 

Binns  v.  United  States,  194  U.  S.  496, 
48  L.  ed.  1090,  24  Sup.  Ct.  Rep.  816; 
Pennsylvania  R.  Co.  v.  International 
Coal  Min.  Co.  230  U.  S.  199,  67  L.  ed. 
1462,  33  Sup.  Ct.  Rep.  893,  Ann.  Cas. 
1916A,  315;  Woollcott  v.  Shubert,  217 
N.  Y.  212,  L.R.A.1916E,  248,  111  N.  E. 
829,  Ann.   Cas.  1916B,   726. 

The  fact  that  there  are  some  land- 
lords who  are  selfish  and  greedy  is  no 
more  justification  for  this  revolution- 
ary legislation  than  the  dishonesty  of 
some  merchants  or  farmers  or  mechan- 
ics would  justify  legislation  destruc- 
tive of  their  business. 

Adams  v.  Tanner,' 244  U.  S.  594,  61 

L.  ed.  1342,  L.R.A.1917F,  1163,  37  Sup. 

Ct.  Rep.  662,  Ann.  Cas.  1917D,  973; 
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People  ex  rel.  Tyroler  v.  Warden,  167 
N.  Y.  116,  43  L.R.A.  264,  68  Am.  St. 
Rep.  763,  51  N.  E.  1006. 

If  it  was  the  purpose  of  the  legis- 
lature to  deal  effectually  with  the 
housing  problem  by  stimulating  the 
building  of  additional  houses,  then  this 
measure  neutralizes  that  purpose,  be- 
cause it  discourages  the  ownership  of 
property  that  is  to  be  devoted  to  oc- 
cupation for  private  residence. 

People  ex  rel.  Rayland  Realty  Co.  ▼. 
Pagan,  194  App.  Div.  186,  186  N.  Y. 
Supp.  23. 

While  it  may  be  conceded  thai  the 
legislature  may  take  away  any  remedy 
that  it  has  created,  and  may  modify 
court  procedure,  it  has  no  power  to 
take  from  an  owner  of  property  or  of 
a  property  right  all  remedies  for  the 
enforcement  of  his  legal  rights.  That 
in  itself  constitutes  deprivation  of 
property  without  due  process  of  law, 
and  an  impairment  of  the  obligation  of 
a  contract. 

Guttag  V.  Shatzkin,  194  App.  Div. 
609,  186  N.  Y.  Supp.  47;  810  West  End 
Ave.  V.  Stem,  194  App.  Div.  521,  186 
N.  Y.  Supp.  56;  Oilman  v.  Tucker,  128 
N.  Y.  190,  13  L.R.A.  304,  26  Am.  St. 
Rep.  464,  28  N.  E.  1040;  Walker  v. 
Whitehead,  16  Wall.  314,  21  L.  ed.  367; 
Cooley,  Const.  Lim.  411;  Green  v.  Bid- 
die,  8  Wheat.  1,  6  L.  ed.  647;  Bronson 
V.  Kinzie,  1  How.  311,  316,  317,  11  L. 
ed.  143-146;  Edwards  v.  Kearzey,  96 
U.  S.  695,  699,  24  L.  ed.  793,  796;  12 
C.  J.  1067;  Litchfield  v.  Bond,  186  N. 
Y.  80,  78  N.  E.  719;  Bradt  v.  Church, 
110  N.  Y.  542,.  18  N.  E.  357;  Gaslight 
Co.  V.  Rome,  W.  &  O.  R.  Co.  11  N.  Y. 
Civ.  Proc.  Rep.  244;  Den  ex  dem. 
Johnson  v.  Morris,  7  N.  J.  L.  9,  11  Am. 
Dec.  508. 

Mr.  Justice  Holmes  delivered  the 
opinion  of  the  court : 

This  is  a  bill  in  equity,  brought  by  the 
Marcus  Brown  Holding  Company,  the 
appellant,  owner  of  a  large  apartment 
house  in  the  city  of  New  York,  against 
the  tenants  of  an  apartment  in  the  house 
and  the  district  attorney  of  the  county 
of  New  York.  The  tenants  are  holding 
over  after  their  lease  has  expired,  which 
it  did  on  September  30,  1920,  claiming 
the  right  to  do  so  under  chapiters  942 
and  947  of  the  Laws  of  New  York  of 
1920.  The  object  of  the  bill  is  to  have 
these  and  other  connected  laws  declared 
unconstitutional.  The  district  attorney 
is  joined  in  order  to  prevent  his  enforc- 
ing by  criminal  proceedings  ehapters  131 
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and  951  of  the  aets  of  the  same  year, 
which  make  it  a  misdemeanor  for  the 
lessor  or  any  agent  [197]  or  janitor 
intentionally  to  fail  to  famish  such 
water,  heat,  light,  elevator,  telephone, 
or  other  service  as  may  be  required 
by  the  terms  of  the  lease,  and  nec- 
essary to  the  proper  or  customary 
use  of  the  building.  The  case  was 
heard  in  the  district  court  by  three 
judges  upon  the  bill,  answer,  affidavits, 
and  some  public  documents,  all  of  which 
may  be  summed  up  in  a  few  words.  The 
bill  alleges  at  length  the  rights  given  to 
a  lessor  by  the  common  law  and  statutes 
of  New  York  before  the  enactment  of 
the  statutes  relied  upon  by  the  tenants, 
a  covenant  by  the  latter  to  surrender 
possession  at  the  termination  of  their 
lease,  and  due  demand,  and  claims  pro- 
tection under  article  1,  §  10,  and  the 
14th  Amendment  of  the  Constitution  of 
the  United  States.  An  affidavit  alleges 
that  before  the  passage  of  the  new  stat- 
utes another  lease  of  the  premises  had 
been  made,  to  go  into  effect  on  October 
1,  1920.  The  answer  of  the  tenants  re- 
lies upon  the  new  statutes,  and  alleges 
a  willingness  to  pay  a  reasonable  rent 
and  any  reasonable  increase,  as  the  same 
may  be  determined  by  a  court  of  compe- 
tent jurisdiction.  It  also  alleges  that 
they  made  efforts  to  obtain  another  suit- 
able apartment,  but  failed.  The  district 
attorney  moved  to  dismiss  the  bill.  The 
judges  considered  the  case  upon  the  mer- 
its, upheld  the  laws,  and  ordered  the 
bill  to  be  dismissed. 

By  the  above-mentioned  chapters  942 
and  947,  a  public  emergency  is  declared 
to  exist,  and  it  is  provided  by  chapter 
047  that  no  action  ''shall  be  maintainable 
to  recover  the  possession  of  real  proper- 
ty in  a  city  of  a  population  of  one  mil- 
lion or  more,  or  in  a  city  in  a  county 
adjoining  such  city,  occupied  for  dwell- 
ing purposes,  except  an  action  to  recov- 
er such  possession  upon  the  ground  that 
the  person  is  holding  over  and  is  ob- 
jectionable, .  .  .  or  an  action  where 
the  owner  of  record  of  the  building,  be- 
ing a  natural  person,  seeks  in  good  faith 
to  recover  possession  of  the  same  or  a 
room  or  rooms  therein  for  the  immedi- 
ate [198]  and  personal  occupancy  by 
himself  and  his  family  as  a  dwelling;  or 
an  action  to  recover  premises  for  the 
purpose  of  demolishing  the  same  with 
the  intention  of  constructing  a  new 
building.  .  .  ."  The  earlier  chapter 
942  is  similar,  with  some  farther  de- 
tails. Both  acts  are  to  be  in  effect  only 
until  November  1,  1922.  It  is  unneces- 
»arv  to  state  the  provisions  of  chapter 
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944  for  disputes  as  to  what  is  a  reason- 
able rent.  They  are  dealt  with  in  the 
decisions  of  the  court  of  appeals,  cited 
below,  and  in  Edgar  A.  Levy  Leasing 
Co.  V.  Siegel,  March  8,  1921,  230  N.  Y. 
(mem.)  834,  130  N.  E.  923,  by  the  same 
court.  In  this,  as  in  the  previous  case 
of  Block  V.  Hirsh  [256  U.  S.  135,  ante, 
865,  16  A.L.R.  165,  41  Sup.  Ct.  Rep. 
458],  we  shall  assume  in  acoordanea 
with  the  statutes,  the  finding  of  the 
court  below,  and  of  the  eourt  of  ap- 
peals of  the  state,  in  People  ex  rel.  Dur- 
ham Realtv  Corp.  v.  La  Fetra,  March  8, 
1921,  230  N.  Y.  429,  16  A.L.B.  152,  130 
N.  £.  601,  and  Guttag  v.  Shatakin, 
March  8,  1921,  230  N.  Y.  (mem.)  G47, 
130  N.  E.  929,  that  the  emergency  de- 
clared exists.  Hebe  Co.  v.  Shaw,  248 
U.  S.  297,  303,  63  L.  ed.  255,  258,  39 
Sup.  Ct.  Rep.  125;  Hairston  y.  Dan- 
ville &  W.  R.  Co.  208  U.  S.  598,  607,  52 
L.  ed.  637,  641,  28  Sup.  Ct.  Bep.  331, 13 
Ann.  Cas.  1008. 

The  chief  objections  to  these  acts  have 
been  dealt  with  in  Block  ▼.  ffirsh, 
supra.  In  the  present  case  more  em- 
phasis is  laid  upon  the  impairment  of 
the  obligation  of  the  eontract  of  the 
lessees  to  surrender  possession,  and  of 
the  new  lease,  which  was  to  have  gone 
into  effect  upon  October  1,  last  year. 
But  contracts  are  made  subject  to  this 
exercise  of  the  power  of  the  state  when 
otherwise  justified,  as  we  have  held  this 
to  be.  Manigault  v.  Springs,  199  U.  S. 
473,  480,  50  L.  ed.  274,  278,  26  Sup.  Ct 
Rep.  127 ;  Louisville  &  N.  R.  Co.  v.  Mott- 
ley,  219  U.  S.  467,  482,  55  L.  ed.  297, 
303,  34  L.R.A.(N.S.)  671,  31  Sop.  Ct. 
Rep.  265;  Chicago  &  A.  R.  Co.  v.  Tran- 
barger,  238  U.  S.  67,  76,  77,  59  L.  ed. 
1204,  1210,  1211,  35  Sup.  Ct.  Rep.  678; 
Union  Dry  Gbods  Co.  v.  Georgia  Pub. 
Ser\'ice  Corp.  248  U.  S.  372,  375,  63  L. 
ed.  309,  311,  9  A.L.R.  1420,  P.U.R.1919C, 
60,  39  Sup.  Ct.  Rep.  117;  Producers' 
Transp.  Co.  v.  Railroad  Commission,  251 
U.  S.  228,  232,  64  L.  ed.  239,  242,  P.U.R. 
1920C,  574,  40  Sup.  Ct.  Rep.  131.  It  is 
said,  too,  that  the  laws  are  discriminat- 
ing, in  respect  of  the  cities  affected  and 
the  character  of  the  buildings,  the  laws 
not  extending  to  buildings  occupied  for 
business  purposes,  hotel  property,  or 
buildings  now  in  course  of  erection,  etc. 
[100]  But,  as  the  evil  to  be  met  was  a 
very  pressing  want  of  shelter  in  certain 
crowded  centers,  the  classification  was 
too  obviously  justified  to  need  explana- 
tion, beyond  repeating  what  was  said 
below  as  to  new  buildings,  that  the  un- 
known cost  of  completing  them  and  the 
need  to  encourage  such  atractures  snf- 
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fieiently  explain  the  last  item  on  the  ex- 
cepted list. 

It  is  objected  finally  that  chapter  951, 
above  stated,  in  so  far  as  it  required 
active  services  to  be  rendered  to  the 
tenants,  is  void  on  the  rather  sinfi^lar 
ground  that  it  infringes  the  13th  Amend- 
ment. It  is  trae  that  the  traditions 
of  our  law  are  opposed  to  compelling  a 
man  to  perform  strictly  personal  serv- 
ices against  his  will,  even  when  he  has 
contracted  to  render  them.  But  the 
services  in  question,  although  involving 
some  activities,  are  so  far  from  personal 
that  they  constitute  the  universal  and 
necessary  incidents  of  modem  .apart- 
ment houses.  They  are  analogous  to  the 
services  that,  in  the  old  law,  might  is- 
sue out  of  or  be  attached  to  land.  We 
perceive  no  additional  difficulties  in  this 
statute,  if  applicable  as  assumed.  The 
whole  case  was  well  discussed  below,  and 
we  are  of  opinion  that  the  decree  should 
be  affirmed. 

Decree  affirmed. 

Mr.  Justice  McKenna,  The  Chief  Jus- 
tice, Mr.  Justice  Van  Devanter,  and  Mr. 
Justice  McBeynoIds  dissent : 

This  case  was  submitted  with  Block  v. 
Hirsh,  No.  640  [256  U.  8. 135,  ante,  865, 
16  A.L.R.  165,  41  Sup.  Ct.  Rep.  458]. 

Like  that  case,  it  involves  the  right 
of  a  lessee  of  property — in  this  case  an 
apartment  in  an  apartment  house  in  New 
York  city — to  retain  possession  of  it  un- 
der a  law  of  New  York,  after  the  expira- 
tion of  the  lease.  This  case  is  an  em- 
phasis of  the  other,  and  the  argument  in 
that  applies  to  this.  It  may  be  more  di- 
rectly applicable,  [200]  for  in  this  case 
the  police  power  of  the  state  is  the  es- 
pecial invocation,  and  the  court's  judg- 
ment is  a  concession  to  it.  And,  as  we 
understand  the  opinion,  in  broader  and 
less  hesitating  declaration  of  the  extent 
and  potency  of  that  power.  ''More  em- 
phasis,''  it  is  said,  ''is  laid  upon  the  im- 
pairment of  the  obligation  of  the  con- 
tract'' than  in  the  Hirsh  Case.  In 
measurement  of  this  as  a  reliance,  it  is 
said:  "But  contracts  are  made  subject 
to  this  exercise  of  the  power  of  the 
state  when  otherwise  justified,  as  we  have 
held  this  to  he/'  The  italics  are  ours,  and 
we  estimate  them  by  the  cases  that  are 
cited  in  their  explanation  and  support. 
We  are  not  disposed  to  a  review  of  the 
eases.  We  leave  them  in  reference,  as 
the  opinion  does,  with  the  comment  that 
our  deduction  from  them  is  not  that  of 
the  opinion.  There  is  not  a  line  in  any 
of  them  that  declares  that  the  explicit 
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viduals  engaged  in  a  private  and  per- 
sonal matter  are  subject  to  impairment 
by  a  state  law,  and  we  submit,  as  we 
argued  in  the  Hirsh  Case,  that  if  the 
state  have  such  power — if  its  power  is 
superior  to  article  1,  §  10,  and  the  14th 
Amendment — it  is  superior  to  every  oth- 
er limitation  upon  every  power  expressed 
in  the  Constitution  of  the  United  States, 
commits  rights  of  property  to  a  state's 
unrestrained  conceptions  of  its  interests, 
and  any  question  of  them — remedy 
against  them — is  left  in  such  obscurity 
as  to  be  a  denial  of  both.  There  is  a 
concession  of  limitation,  but  no  defini- 
tion of  it,  and  the  reasoning  of  the  opin- 
ion, as  we  understand  it,  and  its  im- 
plications and  its  incident,  establish 
practically  unlimited  power. 

We  are  not  disposed  to  further  enlarge 
upon  the  case,  or  attempt  to  reconcile 
the  explicit  declaration  of  the  Consti- 
tution against  the  power  of  the  state  to 
impair  the  obligations  of  a  contract,  or, 
under  any  pretense,  to  disregard  the  dec- 
laration. It  is  safer,  saner,  and  more 
consonant  with  constitutional  pre-emi- 
nence and  its  purposes,  [201]  to  re- 
gard the  declaration  of  the  Constitu- 
tion as  paramount,  and  not  to  weaken 
it  by  refined  dialectics,  or  bend  it  to 
some  impulse  or  emergency  "because  of 
some  accident  of  immediate  overwhelm- 
ing interest  which  appeals  to  the  feel- 
ings, and  distorts  judgment."  North- 
em  Securities  Co.  v.  United  States,  193 
U.  S.  197,  400,  48  L.  ed.  679,  726,  24 
Sup.  Ct.  Rep.  436. 

We  therefore  dissent. 


0.  R.  PRIVETT  et  al.,  Appts., 

V. 

UNITED  STATES  et  al. 

(See  S.  C.  Reporter's  ed.  201-204.) 

Judgment  —  conclusiveness  — *  parties 
—  United  States. 

The  United  States,  suing  in  its  own 
interest    to    cancel    conveyances    made    by 

Note. — On  conclusiveness  of  judg- 
ments, generally — see  notes  to  Sharon 
V.  Terry,  1  L.R.A.  572;  BoUong  v. 
Schuyler  Nat.  Bank,  3  L.R.A.  142; 
Wiese  v.  San  Francisco  Musical  Fund 
Soc.  7  L.R.A.  577;  Morrill  v.  Morrill,  11 
L.R.A.  155;  Shores  v.  Hooper,  11  L.R.A. 
308;  Bank  of  United  States  v.  Beverly, 
11  L.  ed.  U.  S.  76 ;  Johnson  Steel  Street 
R.  Co.  V.  Wharton,  38  L.  ed.  U.  S.  429 ; 
and  Southern  P.  R.  Co.  ▼.  United 
States,  42  L.  ed.  U.  8.  355. 
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heirs  of  a  Creek  Indian,  of  land  allotted  to 
him  as  a  homestead  out  of  the  Creek  tribal 
lands,  is  in  no  wise  concluded  bv  any  mat- 
ter, whether  of  fact  or  law,  'Iiat  may  have 
been  adjudged  in  a  former  suit  (to  which 
it  was  not  a  party)  between  the  heirs  and 
one  claiming  under  such  conveyances. 
[For  other  cases,  see  Jodgment,  III.  k.  In 
Digest  Sup.  Ct.  1008.] 

[No.  236.] 

Argued  March  18,  1921.    Decided  April  18, 

1921. 

APPEAL  from  the  United  States  Cir- 
enit  Court  of  Appeals  for  the 
Eighth  Circuit  to  review  a  decree  which 
affirmed  a  decree  of  the  District  Court 
for  the  Eastern  District  of  Oklahoma 
for  the  cancelation  of  conveyances  made 
by  the  heirs  of  a  Creek  Indian  of  land 
allotted  to  him  as  a  homestead  out  of 
the  Creek  tribal  lands.    Affirmed. 

See  same  case  below,  —  CCA.  — , 
261  Fed.  351. 

The  facts  are  stated  in  the  opinion. 

Mr.  Preston  0.  West  argued  the 
cause,  and,  with  Mr.  A.  A.  Davidson, 
filed  a  brief  for  appellants. 

Assistant  Attorney  Qeneral  Gamett 
argued  the  cause,  and,  with  Special  As- 
sistant to  the  Attorney  General  Under- 
wood, filed  a  brief  for  appellees. 

Mr.  Justice  Van  DeTanter  delivered 
the  opinion  of  the  court: 

The  United  States  brought  this  suit 
to  cancel  conveyances  made  by  the  heirs 
of  a  Creek  Indian  of  land  allotted  to 
him  as  a,  homestead  out  of  the  Creek 
tribal  lands.  After  answer  and  hear- 
ing the  district  court  granted  the  relief 
sought,  and  the  circuit  court  of  appeals 
affirmed  the  decree.     261  Fed.  351. 

The  allottee  was  an  Indian  of  the 
half  blood,  and  died  intestate  in  1911, 
leaving  as  his  heirs  a  widow,  an  adult 
daughter,  and  a  minor  son,  all  of  whom 
were  Creek  Indians.  Thereafter  deeds 
purporting  to  convey  the  land  to  one 
Privett  were  executed  by  the  heirs,  the 
deed  of  the  minor  son  being  made  by 
his  guardian.  These  are  the  convey- 
ances sought  to  be  canceled,  and  the 
ground  on  which  they  are  assailed  is 
that  the  minor  son  was  bom  after 
March  4,  1906,  and  therefore  that  the 
land  passed  to  the  heirs  subject  to  the 
qualification  and  restriction  imposed  by 
a  proviso  in  §  9  of  the  Act  of  May  27, 
1908,  chap.  199,  35  Stat,  at  L.  3i2,  3 
Fed.  Stat.  Anno.  2d  ed.  p.  890,  which 
declares : 

"That  if  any  member  of  the  Five  Civ- 
ilized Tribes  of  one  half  or  more  Indian 
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blood  shall  die  leaving  issue  surviving, 
born  sinee  March  fourth,  nineteen  him- 
dred  and  six,  the  homestead  of  such  de- 
ceased allottee  shall  remain  inalienable, 
unless  restrictions  against  alienation 
are  removed  therefrom  by  the  Secre- 
tary of  the  Interior  in  the  manner  pro- 
vided in  section  one  hereof,  for  the  use 
and  support  of  such  issue,  during  their 
life  or  lives^  until  [203]  April  twenty- 
sixth,  nineteen  hundred  and  thirty-one; 
but  if  no  such  issue  survive,  then  aneh 
allottee,  if  an  adult,  may  dispose  of  his 
homestead  by  will  free  from  all  restric- 
tions; if  this  be  not  done,  or  in  Uie 
event  the  issue  hereinbefore  provided 
for  die  before  April  twenty-sixth,  nine- 
teen hundred  and  thirty-one  the  land 
shall  then  descend  to  the  heirs,''  ete. 

The  minor  son  is  still  living,  and,  if 
he  was  bom  after  March  4,  1906,  it  ia 
conceded  that  the  heirs  took  the  land 
subject  to  the  qualification  and  restric- 
tion imposed  by  the  proviso  (see  Parker 
V.  Riley,  250  U.  S.  66,  63  L.  ed.  847,  39 
Sup.  Ct.  Rep.  405),  that  there  was  no 
removal  of  the  restriction  by  the  Sec- 
retary of  the  Interior,  and  that  the 
conveyances  made  by  the  heirs  are  void. 
But  it  is  urged,  first,  that  the  evidenee 
produced  at  the  hearing  shows  that  the 
minor  son  was  born  before,  and  not 
after,  March  4,  1906,  and,  secondly, 
that^  in  any  event,  it  was  settled  con- 
clusively in  a  prior  suit  that  he  was 
bom  February  23,  1906. 

The  district  court  found  that  the  date 
of  the  son's  birth  was  April  23,  1906, 
and  the  circuit  court  of  appeals  acqui- 
esced in  that  finding  without  particu- 
larly discussing  the  point  in  its  opinion. 
The  evidence  has  been  examined,  and, 
in  our  opinion,  it  amply  supports  the 
finding. 

The  reliance  on  the  decision  in  the 
prior  suit  is  ill-founded.  That  suit  was 
between  the  heirs  and  one  who  was 
claiming  under  these  conveyances,  the 
United  States  not  being  a  party,  and 
the  decree  therein  pronounced  the  con- 
veyances valid.  This  suit  is  brought  by 
the  United  States  in  virtue  of  its  in- 
terest in  maintaining  the  restrietioo 
and  safeguarding  the  Indians  in  the 
possession  and  enjoyment  of  the  lands 
allotted  out  of  the  tribal  domain.  As 
yet  the  Indians  have  not  been  folly 
discharged  from  the  guardianship  of 
the  United  States.  ''During  ihe  con- 
tinuance of  this  guardianahipi  the  right 
and  duty  of  the  nation  to  enforce  by 
all  appropriate  means  the  restrictions 
designed  for  the  security  of  the  Indians 
cannot  [2G4]  be  gainsaid.    While  relat* 

aft«  V.  s. 
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ing  to  the  welfar*  of  the  Indians,  the 
maintenance  of  the  limitations  which 
Congress  has  prescribed  as  a  part  of  it« 
plan  of  distribution  is  distinctly  an  in- 
terest of  the  United  States."  Heckman 
T.  United  States,  224  U.  S.  413,  437,  56 
L.  ed.  820,  829,  32  Sup.  Ct.  Rep.  424. 
See  also  La  Motte  v.  United  States,  254 
U.  S.  670,  ante,  410,  41  Sup.  Ct.  Rep. 
204.  "And  it  is  no  longer  open  to  ques- 
tion that  the  United  States  has  capacity 
to  sne  for  the  purpose  of  setting  aside 
conveyances  of  lands  allotted  to  Indians 
under  its  care,  where  restrictions  upon 
alienation  hare  been  transgressed. 
.  .  .  authority  to  enforce  restrictions 
of  this  character  is  the  necessary  com- 
plement of  the  power  to  impose  them. 
It  necessarily  follows  that,  as  a  trans- 
fer of  the  allotted  lands  contrary  to  the 
inhibition  of  Congress  wotild  be  a  viola- 
tion of  the  governmental  rights  of  the 
United  States,  arising  from  its  obliga- 
tion to  a  dependent  people,  no  stipula- 
tions, contracts,  or  judgments  rendered 
in  suits  to  which  the  government  is  a 
stranger  can  afFect  its  interest."  Bowl- 
ing T.  United  States,  233  U.  S.  623,  534, 
535,  58  h.  ed.  1080,  1083,  34  Sap.  Ct. 
Rep.  659.  As  the  United  States  is  hen 
suing  in  its  own  interest,  it  is  in  no 
wise  concluded  by  any  matter,  whether 
of  fact  or  law,  that  may  have  been  ad- 
judged in  the  prior  suit  to  which  it 
was  not  ft  party. 
Decree  affirmed. 


UNITED  STATES. 

(See  S.  C.  Reporter's  ed.  205-203.) 

Railroads   —   transporMtton    of   Army 
otttcetB  and  men  —  rates. 

1.  The  collectable  rate  tor  through 
railway  transportation  of  Army  officer  a 
•nd  enlisted  men  for  the  United  States, 
without  prior  contract  or  special  arrange- 
ment, should  be  determined  not  by  com- 
bining the  party  rate,  which  covered  a 
part  only  ot  the  distance,  and  the  individ- 
nal  rate  for  the  remainder,  then  making 
any  necessary  land-grant  deductions,  but 
by  taking  the  through  individual  rat*,  less 
may  deductions  arising  from  land  grants. 
(For  other  cmsea,  see  KHilronda.  IV. ;  Carriers, 

II.  a,  8,  Id  Dlgtit  Bup.  Ct.  1803.1 
Railroads    —    transportation    of    Armj 
otBcerw  and  men  —  rates. 

2.  The  through  individual  rate,  not 
the  party  rate  covering  a  part  only  of  the 
diatance  plus  the  individual  rate  for  the 
r«mainder,  i*  the  "regular  tariff  rate," 
•S  L.  ed. 


within  the  meaning  of  a  eontract  calling 
(or  the  through  transportation  of  Army 
officers  and  enlisted  men  for  the  United 
States  at  a  specified  rate  unless  that  rate 
should  be  found  to  tie  In  eicess  of  tite 
"regular  tariti  rate,"  less  land-grant  deduc- 
tions, in  which  event  the  "lower  rate"  was 
to  govern. 

(FVir  other  esses,  see  Railroads,  IT.  i  Carrtan, 
II.  a,  e.  Id  Dls«Bt  Sop.  Ct  1908.] 

INo.  20a.l 


APPEAL  from  the  Court  of  Claims  to 
review  a  judgment  which  disallowed 
the  claim  of  a  railroad  company  for  ad- 
ditional compensation  f^r  the  transpor- 
tation of  Army  oflicers  and  enlisted  men 
for  the  United  States.  Reversed. 
See  same  case  below,  53  Ct.  CI.  628. 
The  facts  are  stated  in  the  opinion. 

Messrs.  Alexander  Brlttoit  and  Oud- 
Iner  Lathiop  submitted  the  cause  for 
appellant. 

Assistant  Attorney  General  DaTit 
submitted  the  cause  for  appellee. 

Mr.  Justice  Van  Derastar  delivered 
the  opinion  ot  the  court: 

On  several  occasions  in  1914  and  1016 
the  railway  company,  at  the  request  of 
the  United  States,  furnished  [iS06] 
transportation  from  one  state  to  anoth- 
er for  officers  and  enlisted  men  in  the 
United  States  Army,  In  eaeh  instance 
a  through  individual  rate  from  the  ini- 
tial point  to  the  destination  was  in 
force,  and  also  individual  rates  to  and 
from  intermediate  points.  In  no  in- 
stance was  there  a  through  party  rate; 
but  in  all  there  was  a  party  rate  for  a 
part  »nly  of  the  distance.  This  situa- 
tion was  shown  in  schedules  regularly 
filed  and  posted  under  the  Interstate 
Commerce  Act.  In  two  instances  the 
transportation  was  furnished  under  a 
contract  calling  for  a  special  reduced 
rate  for  the  full  trip,  and  in  the  others 
it  was  furnished  without  any  prior  con- 
tract or  special  arrangement.  Bills  for 
the ,  transportation — computed  in  the 
two  instances  at  the  contract  rate,  and 
in  the  others  at  the  through  individual 
rate,  with  appropriate  land-grant  de- 
ductions— were  presented  to  the  ac- 
counting officers,  who  allowed  a  part  of 
what  was  claimed  in  each  bill  and  dis- 
allowed the  balance.  The  company 
then  brought  this  suit  in  the  court  of 
Dlaims  to  recover  the  part  disallowed, 
and   the   eoart,   without   opinion,   mis- 
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tained  the  action  of  the  aeeounting  of- 
fieers. 

As  to  the  transportction  furnished 
without  a  prior  contract  or  special 
arrangement,  the  accounting  officers 
proceeded  on  the  theory  that  the  col- 
lectable rate  should  be  determined  by 
combining  the  party  rate  covering  a 
part  only  of  the  dirtance  and  the  indi- 
vidual rate  for  the  remainder,  and  then 
making  any  necessary  land-grant  de- 
ductions, and  not  by  taking  the  through 
individual  rate,  less  any  deductions 
arising  from  land  grants,  as  claimed  by 
the  company.  In  this  we  think  the 
accounting  officers  erred.  The  service 
requested  and  rendered  was  a  through 
service.  The  only  rate  applicable  to  a 
like  service  for  others  was  the  through 
individual  rate.  By  requesting  and  ac- 
cepting the  service  without  some  spe- 
cial arrangement  for  a  different  rate, 
the  United  States  assented  to  and  be- 
came obligated  to  pay  that  rate.  Under 
a  provision  [207]  in  the  Interstate 
Commerce  Acl  the  United  States  Could 
have  arranged  with  the  company  for  a 
different  and  reduced  rate,  if  the  com- 
pany was  so  disposed  (March  2,  1889, 
chap.  382,  §  22,  25  Stat,  at  L.  862,  Comp. 
Stat.  §  8595,  4  Fed.  Stat.  Anno.  2d  ed. 
p.  540) ',  but  that  was  not  done.  In  the 
absence  of  such  an  arrangement,  the 
company's  duty  to  the  United  States  was 
merely  that  of  serving  it  at  rates  no 
higher  than  those  applied  to  individuals 
for  like  transportation  (July  27,  1866, 
chap.  278,  §  5,  14  Stat,  at  L.  295),  less 
any  lawful  land-grant  deduction.  No 
individual  could  require  that  the  party 
rate  covering  a  part  only  of  the  dis- 
tance, and  the  individual  rate  for  the 
remainder,  be  taken  as  the  through 
rate,  or  as  the  lawful  rate  for  a  through 
service.  Neither  could  the  United 
States  do  so  in  the  absence  of  some 
prior  arrangement  to  that  effect.  The 
situation  as  respects  individuals  is  apt- 
ly stated  in  Conference  Ruling  No.  268 
of  the  Interstate  Commerce  Commis- 
sion, which  is  as  follows: 

''The  tariffs  of  certain  carriers  pro- 
vide a  10-party  fare  from  A  to  B,  but 
no  such  fare  from  B  to  C.  Upon  in- 
quiry whether  it  would  be  legal  to 
ticket  a  party  of  10  from  A  to  C  on  the 
basis  of  the  party  fare  from  A  to  B  and 
the  individual  fares  from  B  to  C  when 
such  combination  makes  less  than  the 
joint  through  individual  fare  from  A  to 
C:  Held,  That  while  a  party  of  10, 
acting  on  their  own  initiative,  would 
have  the  right  to  use  the  party  fare 

from   A   to  B,   and   to  purchase   such 
if»2 


transportation  as  is  available  from  B  to 
C,  the  carriers  may  not  ticket  them 
through  from  A  to  C  on  such  a  eom- 
bination,  and  thus  defeat  their  own 
published  through  fare.'' 

The  contract  under  which  some  of  the 
transportation  was  furnished  called  for 
a  rate  of  $12.80  per  man  for  the  foU 
trip,  unless  that  rate  should  be  found 
to  be  in  excess  of  the  "regular  tariff 
rate,"  less  land-grant  deductions,  in 
which  event  the  'lower  rate"  was  to 
govern.  The  accounting  officers  pro- 
ceeded on  the  theory  that  the  regular 
tariff  rate  was  to  be  determined  by  com- 
bining the  party  rate  covering  a  part 
only  of  the  distance  and  the  individual 
[208]  rate  for  the  remainder;  and, 
finding  that  the  rate  so  constructed,  less 
a  land-grant  deduction,  was  lower  than 
the  contract  fate,  they  rejected  the  lat- 
ter and  gave  effect  to  the  new  rate  which 
they  had  constructed.  They  proceeded 
on  a  mistaken  theory.  The  through  in- 
dividual rate  was  the  only  regular  tariff 
rate  which  was  applicable.  It,  less  any 
land-grant  deduction,  should  have  been 
compared  with  the  contract  rate  ($12.80), 
and  whichever  was  lower  should  have 
been  treated  as  controlling. 

The  findings  relating  to  the  transpor- 
tation under  the  contract  do  not  sJiow 
what  the  through  individual  rate  was, 
and  therefore  the  suit  cannot  be  final- 
ly determined  here. 

The  judgment  is  accordingly  reversed, 
and  the  suit  is  remanded  to  the  Court 
of  Claims,  with  directions  to  re-examine 
the  company's  claim  and  award  a  judg- 
ment conforming  to  the  views  herein  ex- 
pressed. 

Judgment  reversed. 


FRET  ft  SON,  Incorporated,  Plff.  in  Err., 

V. 

CXn)AHY  PACKING  COMPANY,  a  Corpo- 
ration. 

(See  8.  C.  Reporter's  ed.  208-220.) 

Appeal  —  judgment  —  affirmance. 

1.  A    final    judgment    for    defendant 

Note. — ^As  to  the  validity  of  contract 
provision  seeking  to  control  price  at 
which  an  article  shall  be  resold — see 
notes  to  Stewart  v.  W.  T.  Rawleigh 
Medical  Co.  L.R.A.1917A,  1285;  Grogan 
V.  Chaffee,  27  L.R.A.(N.S.)  385,  and 
Fisher  Flouring  Mills  Co.  ▼.  Swanson,  51 
L.R.A.(N.S.)  522. 

On  right  of  manufacturer,  prodneer, 

or  wholesaler  to  control  resale  price — 

S5«  U.  8. 


1020.  TBEY  &  SON  v.  CUDAHT  PACKINO  00. 

which  the  circuit  court  of  *ppe»U,  having  Circuit  to  review  a  jndgment  which  le- 

rcvereed  the  judginent  below  in  f»vor  of  versed  a  judgment  of  the  District  Court 

plaintiff,    enteied    after    the    plaintiff    re-  for  the  District  o£  Maryland,  in  favor 

jerved  >t.  njht  of  reyiew  in  the  Supreme  j      j   ■   ^jg    ^          ^     ^jj    ^                ^^ 

Court,  waived  a.  new  trial,  and  consented  to  .       ■^ ,  .         ^        ,.,       r-i                 >    .-  ,       . 

the  eitry  of  final  judgment  for  defendant,  ^.«»«"  J»"^«f  ^^^  Sherman  Anti-tmst 

must  be  affirmed  by  Qie  Federal   Supreme  Act-     Affirmed. 

Court   if   any   of   the  .  errora   aHsigned   and  See  same  case  below,  171  C.  C.  A.  6G1, 

relied'  upon  m  the  circuit  court  of  appeal*  261  Fed.   66. 

wae  well  taken.  The  facts  are  stated  in  the  opinion. 

IFot  other  cues,  ■«  Appeal  and  Error.  IX  «, 

tn  i>Ktat  flup.  ct.  1908]  Messra.  Honca  T.  Smith  and  Ohul«s 

Monopoljr  —  maintaining  reaale  prlcee.  MmJibU   annied   the   cause   and   filed   a 

2.  The   eawntial    agreement,   comtan..  ^riflf  for  plaintiff  in  error: 

tion,  or  conapiracy  to  violate  the  Sherman        m.  i  _o  i  r     „. .     w. 

Anti-truit  Ah  of  July  2,  1890,  by  main-  ^  The  unlawfiUness  of  apeements  be- 

taining  rewle  prioea.  may  be  implied  from  t^een  a  manufacturer  and  dealere  for 

a  course  of  dealing  or  other  circumatanceB.  the  maintenance  of  resale  prices  is  es- 

(For  other  cura,  see  Honapolr,  II.  b,  in  DUeit  tablished   by   repeated   decisions  of  this 

8up.   Ct.    1908.1  court. 

Appeal  -  reversible  error  -  Inatmc-  jj^  jjiles  Medical  Co.  v.  John  D.  Park 

"  3   It"i.  "eveTsibfe"  error  to  charge  the  *  S«ns  Co.  220  U.  S   373,  55  L.  «d  502, 

jury  in  a  threefold  damage  suit  founded  on  31  Sup.  Ct.  Rep.  376;  Baner  v.  O'Don- 

an   alleged    bontract.   combination,   or   con.  nell,   229    U.   S.   1,   57    L.    ed.   1041,   50 

•piracy  to  maintain  resale  prices,  contraiy  L.R.A.(N.S.)  1185,  33  Sup.  Ct.  Rep.  616, 

to  the  Sherman  Anti-trost  Act  of  July  2,  Ann.  Cas.  1B15A,  150;  Straus  v.  Victor 

18«0.    that,    if   they    And   that   defendant  Talking  Mach.  Co.  243  U.  S.  490,  81  L. 

nttuufacturer    indicated    a    mIc.    plan    to  ^j    ggg    L.R.A.1B17E,  1196,  37  Sup.  Ct. 

wholeaalera   and   jobber*,  which   plan   fixed  n         .,'r,     •         r-        iniat    nee    >t.>-. 

the  price  below  which  the  wholeialera  and  ffP;  *12,  Ann  Cas.  1918A,  95fi;  Motion 

jobbers  were  not  to  sell  to  retailers,  and  Picture  Patents  Co.  v.  Universal  Film 

find   that  defendant   called   this   particular  Mfg.  Co.  243   U.   S.  603,  61  L.  ed.  871, 

feature  of  this  plan  to  their  attention  on  L.R.A.1917E,  1187,  37  Sup.  Ct.  Rep.  416, 

many  different  oGcasioni,  and  find  a  great  Ann.  Caa.  lOlSA,  959;  Boston  Store  v. 

majority  of  them  not  only  expressing  no  American  Gniphophone  Co.  246  U.  S.  8, 

dissent  from  such   plan,  but  actually  co-  gg  L.  ed.  551,  38  Sup.  Ct.  Rep.  357,  Ann. 

2«ratmg  in  carding  It  out  by  tbem^^^^^^  Cas.     1918C,    447;     United     States     v. 

Sfy'L^d'^frS^TuclTi^ft  t'^Ttr^  To.  A    Sehrader's  Son!  252  US.  85,  64  L. 

an  agreement  or  combination  forbidden  by  ^d.  471,  40  Sup.  Ct.  Rep.  251. 

the  statute.  The  evidence  in  this  case  is  suffleient 

[For  other  cases,  «M  API>«>>  ■"j'  J"*'.  VIII.  to  have  warranted  a  peremptory  instrue- 

m.  t.  a,  in  Digest  8up.  Ct.  IMS.]  ^^^   j^   g^j   ^^   unlawful   agr^ment  or 

[No.  200.)  combination,  and  is   at  least  ample  to 

Argurf  M.,ch  .»,  1921.    D«ld«i  ipril  18,  3'"  "j.^'Jiffu,'''  "'''  '"  ""^^ 

*                        J021  ment  as  a  fact  by  the  jury. 

United  States  v.  A.  Schrader's  Son, 

IN  ERROR  to  the  United  States  Cir-  252  U.  S.  99,  64  L.  ed.  475,  40  Sup.  Ct. 

cuit  Court  of  Appeals  for  the  Fourth  Rep.  261 ;  Thomsen  v.  Cayser,  243  U.  S. 

66,  84,  61  L.  ed.  597,  605,  37  Sup.  Ct. 

see  note  to  United  States  v.  Colgate  ft  Rep.  353^  Ann.  Cas.  1917D,  322;  East- 
Co.  7  A.L.R.  449.  em  States  Retail  Lumber  Dealers'  Asso. 

On    monopolies,    generally— see   notes  y.  United  States,  234  U,  S.  600,  608,  58 

to  Fowle  V.  Park,  33  L.  ed.  U.  S.  67,  and  l.  ^d,  1490,  1497,  L,R,AJ915A,  788,  34 

United  States  v.  Trans-Missoun  Freight  Snp.  Ct.  Rep.  951 ;  Lawlor  v.  Loewe,  235 

Asso.  41  L.  ed.  U.  S.  1008.  XT.  S.  522,  634.  535,  69  L,  ed.  341,  348, 

Ae  to  ill^al  tmeta  under  modem  anti-  349^  35  gj,p.  ct.  Rep,  170. 
trust  laws — sea  nots  to  Whitwell  v.  Con- 
tinental Tobacco  Co.  64  L.R.A.  689.  Mr.  Gilbert  H.  Hoatacna  argued  the 

On  contracta  in  partial   restraint  of  canse,  and,  with  Messra.  Thomas  Croi^ 

trade  as  affected  by  modem  anti-tmst  ^^d  Joseph  W.  Goodwin,  filed  a  bne£ 

acts— see   notes    to   Lanyon   ▼.    Garden  f*'  defendant  in  error: 

City  Sand  Co.  9  L.B.A.(N.S.)  446,  and  The   circuit  court   of  appeals   below 

Baird  v.  Smith,  L.R,A.1917A,  379.  correctly   held  that   there  was   no   evi- 

Aa  to  actions  for  threefold  damages  deaco  tending  to  prove  any  nnderstand- 

imder  the  Federal  anti-trust  acts — see  ing  and  agreement,  contract,  combina- 

■tote  to  American  Banana  Co.  t.  United  tion,  or  conspiracy  in  violation  of  the 

F^it  Co.  53  L.  ed.  U.  S.  826.  Sherman  Act. 

•8  L.  ml.  ••& 
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Bobbt-Merrill  Co.  ▼.  Strr  is,  210  U.  S. 
339,  351,  52  L.  ed.  1086,  1093,  28  Sup. 
Ct  Rep.  722;  Dr.  Miles  Medical  Co.  v. 
John  D.  Park  &  Sons  Co.  220  U.  S.  373, 
56  L.  ed.  502,  31  Sup.  Ct.  Rep.  376; 
Boston  Store  v.  American  Graphophone 
Co.  246  U.  S.  8,  21,  62  L.  ed.  551,  557, 
38  Sup.  Ct.  Rep.  357,  Ann.  Cas.  1918C, 
447;  Bauer  v.  O'Donnell,  229  U.  S.  1, 
11,  57  L.  ed.  1041,  1044,  50  L.R.A.(N.S.) 
1185,  33  Sup.  Ct.  Rep.  616,  Ann.  Cas. 
1915A,  150;  Straus  v.  Victor  Talking 
Maeh.  Co.  243  U.  S.  490,  500,  501,  61  L. 
ed.  866,  870,  871,  L.R.A.1917E,  1196,  37 
Sup.  Ct.  Rep.  412,  Ann.  Cas.  1918A,  955 ; 
Motion  Picture  Patents  Co.  v.  Universal 
Film  Mfg.  Co.  243  U.  S.  502,  61  L.  ed. 
871,  L.R.A.1917E,  1187,  37  Sup.  Ct.  Rep. 
416,  Ann.  Cas.  1918A,  959;  United 
States  v.  Colegate  &  Co.  250  U.  S.  300, 
63  L.  ed.  992,  7  A.L.R.  443,  39  Sup.  Ct. 
Rep.  465;  United  States  v.  A.  Schrader's 
Son,  252  U.  S.  85,  99,  64  L.  ed.  471,  475, 
40  Sup.  Ct.  Rep.  251;  Great  Atlantic  & 
Pacific  Tea  Co.  v.  Cream  of  Wheat  Co. 
224  Fed.  566,  affirmed  in  141  C.  C.  A. 
594,  227  Fed.  46;  United  States  v. 
Quaker  Oats  Co.  232  Fed.  499;  Baran  v. 
Goodyear  Tire  &  Rubber  Co.  256  Fed. 
570;  United  States  v.  Trans-Missouri 
Freight  Asso.  166  U.  S.  290,  320,  41  L. 
ed.  1007,  1020,  17  Sup.  Ct.  Rep.  540; 
Northern  Securities  Co.  v.  United  States, 
193  U.  S.  197,  361,  48  L.  ed.  679,  710,  24 
Sup.  Ct.  Rep.  436;  Adair  y.  United 
States,  208  U.  S.  161, 172,  173,  52  L.  ed. 
436,  441,  442,  28  Sup.  Ct.  Rep.  277,  13 
Ann.  Cas.  764;  Ghrenada  Lumber  Co.  ▼. 
Mississippi,  217  U.  S.  433,  54  L.  ed.  826, 
30  Sup.  Ct.  Rep.  535;  Standard  Oil  Co. 
V.  United  States,  221  U.  S.  1,  56,  55  L. 
ed.  619,  643,  34  L.R.A.(N.S.)  834,  31 
Sup.  Ct.  Rep.  502,  Ann.  Cas.  1912D, 
734;  United  States  v.  American  Tobacco 
Co.  221  U.  S.  106,  180,  55  L.  ed.  663, 
694,  31  Sup.  Ct.  Rep.  632;  Eastern 
States  Retail  Lumber  Dealer's  Asso.  v. 
United  States,  234  U.  S.  600,  614,  58 
L.  ed.  1490,  1500,  L.R.A.1915A,  788,  34 
Sup.  Ct.  Rep.  951;  Dueber  Watch-Case 
Mfg.  Co.  V.  E.  Howard  Watch  &  Clock 
Co.  14  C.  C.  A.  14,  35  U.  S.  App.  16,  66 
Fed.  645;  Re  Grice,  79  Fed.  642;  Whit- 
well  y.  Continental  Tobacco  Co.  &4 
L.R.A.  689,  60  C.  C.  A.  290,  125  Fed. 
.460;  Jayne  v.  Loder,  7  L.R.A.(N.S.) 
984,  78  C.  C.  A.  653,  149  Fed.  27,  9 
Ann.  Cas.  294;  Union  Pacific  Coal  Co. 
▼.  United  States,  97  C.  C.  A.  578,  173 
Fed.  739;  Greater  New  York  Film  Rent- 
al Co.  V.  Biograph  Co.  121  C.  C.  A.  375, 
203  Fed.  39;  Locker  ▼.  American 
Tobacco  Co.  134  C.  C.  A.  247,  218  Fed. 
447. 
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The  drcoit  court  of  appals  correoi- 
ly  held  that  there  was  no  evidence  tend- 
ing to  prove  any  discrimination  in  viola- 
tion of  the  Clayton  Act. 

Great  Atlantic  &  Pacific  Tea  Co.  v. 
Cream  of  Wheat  Co.  224  Fed.  573. 

Mr.  Justice  McResrnolds  delivered  the 
opinion  of  the  court: 

Alleging  the  existence  of  an  unlawful 
contract,  combination,  or  conspiracy  be- 
tween the  Packing  Company,  manufac- 
turers of  "Old  Dutch  Cleanser,"  and  va- 
rious jobbers  for  the  maintenance  of 
resale  prices,  and  relying  upon  the 
Sherman  Act  (July  2,  1890,  chap.  647, 
26  Stat,  at  L.  209,  Comp.  Stat.  §  8820, 
9  Fed.  Stat.  Anno.  2d  ed.  p.  644),  as  in- 
terpreted in  Dr.  Miles  Medical  Co.  v. 
John  D.  Park  &  Sons  Co.  220  U.  S.  373, 
55  L.  ed.  502,  31  Sup.  Ct.  Rep.  376,  Frey 
&  Son,  Inc.,  instituted  this  action  in  the 
district  court  of  the  United  States  for 
Maryland  to  recover  threefold  dam- 
ages. Under  an  elaborate  charge  the 
issues  were  submitted  to  the  jury  for 
determination.  Judgment  for  ^J.39, 
[210]  entered  (June  22,  1917)  upon  a 
verdict  for  plaintiff,  was  reversed  by  the 
circuit  court  of  appeals  July  16,  1919 
(171  C.  C.  A.  661,  261  Fed.  65),  after  de- 
cision  of  United  States  v.  Colgate  &  Co. 
(June  2,  1919)  250  U.  S.  300,  63  L.  ed. 
992,  7  A.L.R.  443,  39  Sup.  Ct.  Rep.  465, 
and  before  United  States  v.  A.  Schrad- 
er's Son,  252  U.  S.  85,  64  L.  ed.  471,  40 
Sup.  Ct.  Rep.  251.  Plaintiff  in  error 
reserved  its  right  of  review  here,  waived 
a  new  trial,  and  consented  to  entry  of 
final  judgment  for  the  Packing  Com- 
pany. Thomsen  v.  Cayser,  243  U.  S.  66, 
61  L.  ed.  597,  37  Sup.  Ct.  Rep.  353,  Ann. 
Cas.  1917D,  322. 

The  court  below  concluded:  "There 
was  no  formal  written  or  oral  agree- 
ment with  jobbers  for  the  maintenance 
of  prices,''  and  that,  considering  the 
doctrine  approved  in  United  States  v. 
Colgate  &  Co.,  the  district  court  should 
have  directed  a  verdict  for  the  defend- 
ant. Other  errors  by  the  trial  court 
were  assigned  and  relied  upon.  If  any 
of  them  was  well  taken  we  must  afl&rm 
the  final  judgment  entered  after  waiver 
of  new  trial  and  upon  consent,  as  above 
shown. 

It  is  unnecessary  to  repeat  what  we 
said  in  United  States  v.  Colgate  ft  Co. 
and  United  States  v.  A.  Schrader's  Bon. 
Apparently  the  former  case  was  misap« 
prehended.  The  latter  opinion  dis- 
tinctly stated  that  the  essential  agree- 
ment, combination,  or  conspiracy  might 

be  implied  from  a  course  of  dealing  or 
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other  circiunstances.  Having  regard  to 
the  course  of  dealing  and  all  the  perti- 
nent facts  disclosed  by  the  present  rec- 
ord, we  think  whether  there  existed  an 
unlawful  combination  or  agreement  be- 
tween the  manufacturer  and  jobbers 
was  a  question  for  the  jury  to  decide, 
and  that  the  circuit  court  of  appeals 
erred  when  it  held  otherwise. 

Among  other  things  the  trial  court 
eharged : 

''I  can  only  say  to  you  that  if  you 
shall  find  that  the  defendant  indicated 
a  sales  plan  to  the  wholesalers  and  job- 
bers, which  plan  fited  the  price  below 
which  the  wholesalers  and  jobbers  were 
not  to  sell  to  retailers,  and  you  find  de- 
fendant called  this  particular  feature 
of  this  plan  [211]  to  their  attention  on 
very  many  different  occasions,  and  you 
find  the  great  majority  of  them  not  only 
expressing  no  dissent  from  such  plan, 
but  actually  co-operating  in  carry- 
ing it  out  by  themselves  selling  at  the 
prices  named,  you  may  reasonably  find 
from  such  fact  that  there  was  an  agree* 
ment  or  combination  forbidden  by  the 
Sherman  Anti-trust  Act." 

The  recited  facts,  standing  alone 
(there  were  other  pregnant  ones),  did 
not  suffice  to  establish  an  agreement  or 
eombination  forbidden  by  the  Sherman 
Act.  This  we  pointed  out  in  United 
States  V.  Colgate  &  Co.  As  given,  the 
instruction  was  erroneous  and  material. 

The  judgment  below  must  be  affiimed. 

Mr.  Justice  Pitney,  with  whom  con- 
curred Mr.  Justice  Day  and  Mr.  Justice 
Olarke,  dissenting: 

I  am  constrained  to  dissent  from  the 
opinion  and  judgment  of  the  court.  The 
action  was  brought  by  plaintiff  in  error, 
in  part  to  recover  threefold  damages 
under  §  7  of  the  Sherman  Anti-trust 
Act  of  July  2,  1890  (chap.  647,  26  Stat, 
at  L.  209,  210,  Comp.  Stat.  §§  8820,  8829, 
9  Fed.  Stat.  Anno.  2d  ed.  pp.  644,  713), 
because  of  injuries  sustained  in  its  busi- 
ness by  reason  of  an  alleged  combina- 
tion or  agreement  for  the  maintenance 
of  prices  made  between  the  Packing 
Company  and  various  wholesalers  and 
jobbers  in  its  product  known  as  ''Old 
Dutch  Cleanser.''  The  declaration  con- 
tained a  second  count,  based  upon  al- 
leged discrimination  in  violation  of  the 
Clayton  Act  of  October  15,  1914  (chap. 
323,  §§  2,  4,  S8  Stat,  at  L.  730,  731. 
Comp.  Stat.  §§  8835b,  8835d,  9  Fed.  Stat. 
Anno.  2d  ed.  pp.  731,  736) ;  but  this  calls 
for  no  special  notice.  A  judgment  ren- 
dered   by    the    United    States    district 

eonrt  upon   the   verdict   of  a  jury  in 
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favor  of  plaintiff  was  reversed  by  the 
circuit  court  of  appeals  (171  C.  C.  A. 
661,  261  Fed.  65),  upon  the  ground  that 
the  acts  of  defendant  and  its  associates 
amounted  to  no  more  than  tf,n  announce- 
ment in  advance  that  customers  were  ex- 
pected [212]  to  charge  prices  fixed  by 
defendant  upon  penalty  of  refusal  to 
sell  to  an  offending  customer,  observance 
of  the  request  by  customers  generally, 
and  actual  enforcement  of  the  penalty 
by  refusing  to  sell  to  such  customers  as 
failed  to  maintain  the  price;  and  hence 
that,  under  the  decision  of  this  court  in 
United  States  v.  Colgate  A  Co.  250  U. 
S.  300,  63  L.  ed.  992,  7  A.L.R.  443,  39 
Sup.  Ct.  Bep.  465,  there  was  no  ground 
of  recovery  under  the  Anti-trust  Act. 

I  agree  with  the  court  that  the  circuit 
court  of  appeals  misapprehended  the 
effect  of  our  decision  in  the  case  cited, 
and  that,  under  rules  laid  down  in  Dr. 
Miles  Medical  Co.  v.  John  D.  Park  & 
Sons  Co.  220  U.  S.  373,  399,  400,  408, 
55  L.  ed.  502,  515,  516,  518,  31  Sup.  Ct. 
Rep.  376,  and  United  States  v.  A. 
Schrader's  Son,  252  U.  S.  85,  99,  64 
L.  ed.  471,  475,  40  Sup.  Ct.  Rep.  251, 
the  trial  judge  was  right  in  submitting 
the  case  to  the  jury. 

Notwithstanding  its  conclusion  that 
the  court  of  appeals  erred  in  holding 
that  a  verdict  ought  to  have  been  direct- 
ed in  favor  of  defendant,  the  majority 
holds  that  the  judgment  under  review 
here  ought  to  be  affirmed,  because  of 
supposed  error  in  an  instruction  given 
to  the  jury  (a  new  trial  having  been 
waived  by  plaintiff  on  consenting  to 
entry  of  final  judgment  for  the  Pack- 
ing Company  by  the  circuit  court  of  ap- 
peals under  the  practice  followed  in 
Thomsen  v.  Cayser,  243  U.  S.  66,  83,  61 
L.  ed.  597,  605,  37  Sup.  Ct.  Rep.  353, 
Ann.  Cas.  1917D,  322). 

The  instruction  to  which  error  is  at- 
tributed related  to  the  question  whether 
a  combination  between  defendant  and 
the  wholesalers  and  jobbers  for  the  pur- 
pose of  maintaining  resale  prices  had  in 
fact  been  shown.  After  referring  to 
the  method  pursued  by  defendant  in 
marketing  ''Old  Dutch  Cleanser,"  and 
stating  that,  under  the  law,  defendant 
could  not  be  held  liable  under  the  first 
count  unless  it  was  a  party  to  a  con- 
tract or  combination  or  conspiracy  to 
fix  and  maintain  prices;  that  defendant 
denied  it  was  a  party  to  any  such  com- 
bination, contract,  or  conspiracy,  and 
insisted  it  had  merely  notified  the  job- 
bing trade  what  prices  it  thought  were 
the  lowest  at  which  jobbers  would  resell 
its  product  at  sufficient  return  [218]  to 
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make  it  worth  their  while  to  push  the 
sale  of  such  product;  that  plaintiff  ad- 
mitted that,  with  reference  to  most  of 
the  jobbers,  at  least,  there  was  no  writ- 
ten and  signed  agreement  on  the  sub- 
ject, and  none  couched  in  any  formal  or 
express  terms;  but  that  defendant, 
from  time  to  time,  had  issued  circulars 
to  the  trade,  urging  the  importance  of 
maintaining  '^uniform  and  fair  jobbing 
and  retail  prices  and  trading  provi- 
sions,^' and  stating  that  ''any  sales  by 
jobbers  at  special  prices  would  .  .  . 
demoralize  prices  and  disturb  the  entire 
business  in  these  products,"  and  that 
''uniformity  and  equality  as  to  terms, 
delivery,  and  price  is  essential.  It  is 
therefore  required  of  our  distributing 
agents  that  they  fully  co-operate  with 
us  in  this  direction,  as  per  terms,  con- 
ditions, and  prices  laid  down  in  our  pub- 
lished Ocneral  Sales  List;"  and  that 
upon  bills  sent  to  wholesalers  by  de- 
fendant there  was  stamped  a  notice  that 
"all  your  quotations,  oids,  sales,  and 
invoices  for  Old  Dutch  Cleanser,  either 
to  jobbers,  semi-jobberSi  retailers,  or 
consumers,  should  be  at  a  rate  not  low« 
er  than  laid  down  in  our  published  Geu" 
eral  Sales  list;"  the  trial  judge  pro- 
ceeded, as  to  the  particular  question 
whether  in  fact  there  was  a  com- 
bination, to  speak  thus:  "I  can  only 
say  to  you  that  if  you  shall  find  that 
the  defendant  indicated  a  sales  plan  to 
the  wholesalers  and  jobbers,  which  plan 
fixed  the  price  below  which  the  whole- 
salers and  jobbers  were  not  to  sell  to 
retailers,  and  you  find  defendant  called 
this  particular  feature  of  this  plan  to 
their  attention  on  very  many  different 
occasions,  and  you  find  the  great  ma- 
jority of  them  not  only  expressing  no 
dissent  from  such  plan,  but  actually 
co-operating  in  carrying  it  out  by  them- 
selves selling  at  the  prices  named,  you 
may  reasonably  find  from  such  fact 
that  there  was  an  agreement  or  com- 
bination forbidden  by  the  Sherman  An- 
ti-trust Act." 

Passing  for  the  moment  the  question 
whether  this  was  legally  erroneous,  I  am 
unable  to  find  in  the  record  any  [214] 
basis  for  attributing  error  to  the  trial 
judge  in  respect  to  it,  because  it  was 
not  made  the  subject  of  any  proper  ex- 
ception. The  trial  was  litigiously  con- 
tested, defendant  having  taken  no  less 
than  157  exceptions,  of  which  20  were 
directed  to  the  charge  given  to  the  jury. 
Among  them,  however,  I  can  find  none 
that  challenges  the  proposition  em^ 
bodied  in  the  instruction  now  held  to 
be  erroneous,  recites  either  the  words 
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or  the  substance  of  that  instruction,  or 
otherwise  fairly  identifies  it  so  as  to 
bring  it  to  the  attention  of  the  trial 
judge.  Defendant  relies  upon  an  ex- 
ception  which  reads  as  follows:  ^I  also 
respectfully  except  .o  so  much  of  your 
Honor's  charge  as  indicates  that  an 
unlawful  contract  and  combination  or 
conspiracy  or  understanding  is  shown 
where  it  appears  that,  in  the  absence, 
of  an  express  obligation,  some  dealer, 
responding  to  a  suggestion  from  Cud- 
ahy  Packing  Company,  may  have  sold 
at  the  prices  mentioned  in  its  liter- 
ature." To  which  the  judge  responded: 
"All  a  question  of  fact  for  the  jury. 
All  I  can  say  on  such  questions  is  that 
the  jury,  when  they  come  into  this  jury 
box,  I  do  not  suppose,  leave  their  oom- 
mon  sense  behind." 

There  is  nothing  here  to  show  that 
the  attention  of  the  trial  judge  either 
was  or  ought  to  have  been  directed  to 
that  part  of  his  charge  now  held  to  be 
erroneous.  The  exception  alleged  did 
not  even  fairly  or  approximately  ex- 
press the  tenor  and  effect  of  that  in- 
struction or  of  any  other  that  was  given 
to  the  jury;  much  less  did  it  fairly  and 
distinctly  raise  a  question  of  law  upon 
this  or  any  other  point  in  the  charge. 

It  is  elementary  that,  in  order  to  lay 
foundation  to  review  by  writ  of  error 
the  proceedings  of  the  courts  of  the 
United  States  in  the  trial  of  common- 
law  actions,  the  questions  of  law  pro- 
posed to  be  reviewed  must  be  raised  by 
specific,  precise,  direct,  and  unambig- 
uous objections,  so  taken  as  dearly  to 
afford  to  the  trial  judge  an  opportunity 
for  revising  his  rulings;  and  that  a  bill 
of  exceptions  not  [215]  fulfilling  this 
test  will  furnish  no  support  for  an  as- 
signment of  error.  To  quote  from  some 
of  the  decisions:  "One  object  of  an  ex- 
ception is  to  call  the  attention  of  the  cir- 
cuit judge  to  the  precise  point  as  to 
which  it  is  supposed  he  has  erred,  that 
he  may  then  and  there  consider  it,  and 
give  new  and  different  instructions  to 
the  jury,  if,  in  his  judgment,  it  would 
be  proper  to  do  so."  Beaver  v.  Taylor, 
93  U.  S.  46,  55,  23  L.  ed.  797,  798. 
"While  it  is  the  duty  of  this  court  to 
review  the  action  of  subordinate  courts, 
justice  to  those  courts  requires  that 
their  alleged  errors  should  be  called  di- 
rectly to  their  attention,  and  that  their 
action  should  not  be  reversed  upon 
questions  which  the  astuteness  of  coun- 
sel in  this  court  has  evolved  from  the 
record.  It  is  not  the  province  of  this 
court  to  retry  these  cases  de  novo." 
Robinson  ▼.  Belt,  187  U.  8.  41,  50.  47 
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L.  ed.  66,  69,  23  Sup.  Ct.  Rep.  16.  "It 
has  been  too  frequently  held  to  require 
the  extended  citation  of  cases  that  an 
exception  of  this  general  character  will 
not  cover  specific  objections,  which,  in 
fairness  to  the  court,  ought  to  have 
been  called  to  its  attention,  in  order 
that,  if  necessary,  it  could  correct  or 
modify  them.  ...  In  such  eases  it 
is  ihe  duty  of  the  objecting  party  to 
point  out  specifically  the  part  of  the 
instructions  regarded  as  erroneous." 
McDermott  v.  Severe,  202  U.  S.  600, 
61,  50  L.  ed.  1162,  1168,  26  Sup.  Ct. 
Rep.  709.  "The  primary  and  essential 
function  of  an  exception  is  to  direct  the 
mind  of  the  trial  judge  to  a  single  and 
precise  point  in  which  it  is  supposed 
that  he  has  erred  in  law,  so  that  he 
may  reconsider  it  and  change  his  ruling 
if  convinced  of  error,  and  that  injus- 
tice and  mistrials  due  to  inadvertent 
errors  may  thus  be  obviated.  An  ex- 
ception, therefore,  furnishes  no  basis 
for  reversal  upon  any  ground  other 
than  the  one  specifically  called  to  the 
attention  of  the  trial  court.'*  United 
States  v.  United  States  Fidelity  &  G. 
Co.  236  U.  S.  512,  529,  59  L.  ed.  C96, 
704,  35  Sup.  Ct.  Rep.  298.  See  also 
Guerini  Stone  Co.  v.  P.  J.  Carlin 
Coustr.  Co.  248  U.  S.  334,  348,  63  L.  ed. 
275,  286,  39  Sup.  Ct.  Rep.  102;  Fillip- 
pon  V.  Albion  Vein  Slate  Co.  250  U.  S. 
76,  82,  63  L.  ed.  853,  856,  39  Sup.  Ct. 
Rep.  435. 

Not  only  the  trial  judge  but  the  op- 
posing party  has  [216]  rights  that  one 
who  objects  to  the  course  of  the  proceed- 
ing.s  is  bound  to  respect,  if  he  seeks  a  re- 
view by  writ  of  error.  To  permit  the 
result  of  a  trial  to  be  set  at  naught  be- 
cause of  an  objection  that  has  no  prop- 
er relation  to  any  ruling  made  unless 
it  be  taken  in  a  sense  entirely  variant 
from  the  language  expressed  by  object- 
ing counsel  would  render  the  fair  and 
orderly  conduct  of  a  trial  impossible, 
and  place  a  premium  upon  ambiguity 
and  even  trickery.  Upon  the  present 
record,  it  would  be  most  unjust  to  the 
plaintiff,  as  well  as  to  the  trial  judge, 
to  call  upon  the  latter,  wearied  as  he 
must  have  been  in  the  course  of  such  a 
trial,  to  recognize  in  the  one  hundred 
and  fifty-fourth  objection  a  challenge 
of  the  legal  accuracy  of  an  instruction 
that  he  had  expressed  in  language  so 
very  difl^erent. 

But,  were  the  instruction  duly  ex- 
cepted to,  I  am  unable  to  assent  to  the 
view  that  it  was  erroneous.  The  jury 
were  not  told  that,  from  the  facts  re- 
cited, if  believed,  an  agreement  or  com- 
•5  L.  ed. 


bination  forbidden  by  the  act  of  Con- 
gress necessarily  resulted,  but  only  that 
from  those  fccts,  together  with  other 
and  undisputed  facts  that  were  in  evi- 
dence, they  reasonably  might  find  there 
was  such  an  agreement  or  combination. 
It  is  settled  beyond  controversy  that  an 
agreement,  in  order  to  be  a  violation  of 
the  act,  need  not  be  expressed,  but  may 
be  ''implied  from  a  course  of  dealing  or 
other  circumstances''  (United  States  ▼. 
A.  Schrader's  Son,  252  U.  S.  85,  99,  64 
L.  ed.  471,  475,  40  Sup.  Ct.  Rep.  251). 
And,  while  naturally  it  influences  the 
aetion  of  the  participants,  it  of  course 
need  not  be  such  as  to  control  them  in 
a  legal  sense.  From  the  very  fact  that 
it  is  a  violation  of  the  law  it  oannot 
be  legally  binding;  and  it  is  oi^y  as  a 
de  facto  agreement  or  understaading  or 
combination  that  the  conspiracy  in  re- 
straint of  trade  need  control  the  con- 
duct of  the  participants  in  order  that 
it  may  constitute  a  violation  of  the  act. 

Reading  the  criticized  instruction  in 
the  light  of  the  other  parts  of  the 
charge,  it  amounted  to  no  more  than 
[217]  telling  the  jury  that  if  defendant 
had  a  sales  plan  that,  if  assented  to  and 
carried  into  efTect,  would  constitute  a  fix- 
ing of  prices  in  restraint  of  interstate 
trade  and  commerce,  and  the  particu- 
lars of  this  plan  were  repeatedly  com- 
municated by  defendant  to  the  many 
wholesalers  and  jobbers  with  whom  it 
had  relations,  and  if  the  great  majority 
of  them  not  only  did  not  express  dis- 
sent from  the  plan,  but  actually  co- 
operated in  carrying  it  out  by  them- 
selves adhering  to  its  details,  the  jury 
reasonably  might  infer  that  they  did 
mutually  give  assent  to  the  plan,  equiv- 
alent to  an  agreement  or  combination 
to  pursue  it.  In  short,  that,  upon  find- 
ing many  persons,  actuated  by  a  com- 
mon motive,  exchanging  communica- 
tions between  themselves  respecting  a 
plan  of  conduct*  and  i-cting  in  concert 
in  precise  accordance  with  the  plan,  the 
jury  might  find  that  they  had  agreed  or 
combined  to  act  as  in  fact  they  did  act; 
that  their  simultaneous  pursuit  of  an 
identical  program  was  not  a  miracu- 
lous coincidence,  but  was  the  result  of 
an  agreement  or  combination  to  act  to- 
gether for  a  common  end. 

The  opinion  states  no  ground  upon 
which  the  instruction  is  held  to  be  er- 
roneous; the  elaborate  brief  submitted 
in  behalf  of  the  Packing  Company  spec- 
ifies no  criticism  upon  it;  and  I  am  un- 
able to  discern  adequate  reason  for 
condemning  it.  It  suggested  a  perfect- 
ly natural  and  legitimate  inference  that 
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might  be  drawo  by  the  jury  from  the  was  erroneoas,   a    trial  judge  can   eor- 

tacts   in   evidence;    having    included   in  rectly    submit    to   a   jury    the    question 

the  recital  the  very  same  facta  and  cir-  whether,  from  a  course  of  dealing  and 

enmstanees,    indeed,    upon    which  •  this  other    circumstances,    on    a^eement    to 

court  now   unanimously  holds  that   the  fix  prices  in  restraint  of  trade  shall  be 

case  was  for  the  jury.     Concerted  ac-  found. 

tion  is  of  the  essence  of  a  conspiracy  The  circumstances  from  which  the 
(Pettibone  v.  United  States,  148  U.  S.  trial  judge  permitted  an  inference  of 
197,  203,  37  L.  ed.  419,  422,  13  Sup.  Ct.  conspiracy  to  be  drawn  seem  to  mc 
Rep.  54&) ;  and  it  is  "hornbook  law"  stronger  [219j  than  those  held  suffickent 
that  where  concerted  action  is  found  tc  by  this  court  in  Thomsen  v.  Cayser,  243 
eiiat  following  an  interchange  of  com-  U.  S.  68,  84,  61  L.  ed.  597,  605,  37  Sup. 
munication  between  the  actors,  it  gives  Ct.  Rep.  353,  Ann.  Caa.  1917D,  3^ 
ground  for  a  reasonable  inference  of  where  there  was  no  direct  proof  of  the 
an  agreement  to  act  in  concert.  Just  terms  of  any  conference  or  agreement 
as  the  mechanism  of  a  watch  affords  participated  in  by  the  defendants,  and 
evidenee  of  a  design,  and  1218]  hence  the  principal  evidence  consisted  of  rir- 
of  a  designer,  so  a  systematic  course  of  cnlars  issued  and  a  concerted  course  of 
action,  Dursued  at  one  and  the  same  time  dealing  under  which  certain  steaui^tbiii 
by  ma^  persons,  and  affecting  their  owners  operated  their  vessels  in  the 
mtttual  interests,  raises  a  fair  inference  trade  from  New  York  to  South  African 
of  an  agreement  between  them  to  pur-  porta  without  competing  with  one  an- 
sae that  course  of  action.  Juries  in  other;  upon  the  strength  of  which  the 
conspiracy  cases  are  instructed  to  thia  court  rejected  the  suggestion  that  the 
effect  every  day,  without  disapproval;  circulars  and  the  concerted  course  of 
and  it  seems  to  me  the  permitted  infer-  dealing  under  them  were  accidental  and 
enCB  is  in  accord  with  common  sense  and  without  premeditation,  followed  Uv 
the  ordinary  rules  by  which  men's  mo-  unity  in  execution.  So,  in  Eastern 
lives  and  secret  understandings  are  states  Retail  Lumber  Dealers'  Asso.  v. 
judged  from  their  acts.  United  States,  234  U.  S.  fJOO,  m'-CM, 
I  find  nothing  in  the  Colgate  ft  Co.  6j2,  58  L.  ed.  1490,  1497,  140!),  L.R.A. 
decision  to  support  a  cnticism  of  the  1915^  7gg  34  gup.  Ct.  Rep.  951,  there 
judge's  instruction.  There  the  indict-  „as  no  express  agreement  among  the 
ment,  under  the  interpretation  adopted  retailers  to  refrain  from  dealing  with 
by  the  trial  court  and  necessanly  ,^g  j^gted  wholesalers,  nor  anv  penalty 
accepted  by  as,  failed  to  charge  the  f^^  failing  to  do  so.  But  the  court 
making  of  any  agreement,  either  ex  f^^^j  ;„  the  systematic  and  periodicHl 
press  or  implied,  that  imported  an  ob-  circulation  of  certain  confidential  infor- 
ligation  to  observe  specifled  resale  ^^tion,  commonly  called  black  lists,  in- 
pnces.  This  was  the  very  ground  of  ^^^^^^  j^,  jj^  the  action  of  the  recip- 
our  deciMon,  as  was  pointed  out  in  the  -^^^      ^^^  ^^^^^  them  to  withhold  pa- 

Son,  252  U.   S.   99,   M   L.  ed.  475.  40  ^-^^^  evidence   of  a   conspiracy   in    «■ 

Sup.  Ct    Hep.  251      Here  the  state  of  ^^^^j^^  ^^  j^^^            ■         ^^^^t     "It  is 

the  evidence,  aa  this  entire  court  now  ^^^  j^^,    -^  „^^^^  \^  *;^^^  ^  combina- 

holds,  required  the  tnal  court  to  sub-  ^-^^  „^  conspiracy  within  the  Sherman 

mit   to  the   jury   the    question   of    fact  ^^(     ^^^^    agreement    must    be    shown 

whether    an    agreement  to    observe    the  ^^^^^    ^^.^^^  ^^^    concerted    action    is 

specified    reaale    pnces    was    to    be    in-  ^^^      ^  j^  elementary,  however,  that 

ferred  from  the  course  of  dealing  and  ,„„    i„eies     are     seldom     capable     of 

other    circumstances      The    trial    judge  ^^^  ^,     ^^        testimony,  and  may  be 

fairly   summarized   the   pertinent    facts  ^^.^^^  from  the  things  actually  done; 

and  """"'.«'«''««  ±f '?1?f  ^/JuLt..:  and  when   in   this   cale,   by   concerted 

?;i,;'*rhe  VrtU     f~m     w^^^^^^  -^"-'    tHe   names   of    ^ho,e«i,ers   who 

alleged  agreement,  combination,  or  con-  '^"^  reported  aa  having  made  sales  to 

spirVey  il  restraint  of  trade  might  or  consumers^ ere    periodically    report«l 

might    not    be    inferred,    and    then,    in  t".  the    other    members    of    the    associ- 

the  clause  now  criticised,  snbmitted  to  at>ons,    the    conspiracy    to    aecomphsh 

the  jury  the  question  of  fact  whether  that  which  was  the  natural  conaequenee 

one  should  be  inferred.    I  am  unable  to  of  such  action  may  be  readily  interred." 

see  in  what  respect  he  failed  to  conform  Here  the  character  of  the  oommnnica. 

to  correct  practice  and  the  decisions  of  tions   was   diSerent;   but   as   evidenes, 

thia  eonrt;  or  how,  if  his  instruction  when  taken  in  eonneetioD  with  the  con- 

»»»              '                   '  3ft«  U.  S. 
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eerted  action  that  followed,  they  have 
the  same  tendency  to  show  a  conspiracy. 
[220]  Authorities  easily  might  be 
multiplied,  but  it  is  unnecessary.  Con- 
vinced that  the  ruling  now  made,  if  ad- 
hered to,  will  seriously  hamper  the 
eourts  of  the  United  States  in  carrying 
into  effect  the  prohibitions  of  Congress 
against  combinations  in  restraint  of  in- 
terstate t^ade,  I  respectfully  dissent 
from  the  opinion  and  judgment  of  the 
court. 

Mr.    Justice    Day    and    Mr.    Justice 
Clarke  concur  in  this  dissent. 


8TATE  OF  NORTH  DAKOTA,  Complain- 
ant, 

V. 

STATE  OF  MINNESOTA, 

(See  S.  C.  Reporter's  ed.  220-222.) 

Federal  Supreme  Court  —  original 
Jurisdiction  ~  restorinf;  cafle  to  docket 
for  supplemental  proof. 

Original  suit  restored  to  docket  to 
afford  an  opportunity  for  the  taking  of 
supplemental  proof  deemed  necessary  to  an 
adequate  consideration  and  disposition  of 
tlie  cause. 

(For  other  cases,  see  Sapreme  Court  of  the 
United  States.  III.  In  Digest  Sup.  Ct.  1008.] 

[No.  14,  Original.] 

Argued  January  8,  4,  1921.    Order  entered, 

April  18,  1921. 

ORIQINAL    suit    between  the   states 

of   North    Dakota    and  Minnesota. 

Ordered    that    supplemental  proofs    be 
taken. 

Order. 

To  afford  an  opportunity  for  the  tak- 
ing of  supplemental  proof  deemed  by 
the  court  necessary  to  an  adequate  con- 
sideration and  disposition  of  the  cause, 
[221]  it  is  ordered  that  the  case  be  re- 
stored to  the  docket,  to  the  end  that  the 
parties  may  proceed  promptly  to  take 
the  testimony  of  not  exceeding  three  en- 
gineering experts  on  each  side  as  to  the 
possibility,  within  the  limits  of  a  rea- 
sonable expenditure,  of  doing  away 
with  or  ameliorating  the  flood  condi- 
tions along  the  Bois  de  Sioux  river  by 
means  other  than  the  injunction  prayed 
for  in  the  bill  herein,  the  testimony  thus 
to  be  taken  to  be  particularly  directed, 
among  other  things,  to   the  possibility 

and  effect  and  estimated  cost  of  any  of 
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the  following  projects:  (a)  The  con- 
struction of  detaining  basins  for  dndn- 
age  water  throughout  the  watershed  of 
the  Mustinka  river,  for  the  purpose  of 
withholding  a  part  of  the  spring  waters 
uutil  the  flood  period  is  past;  (b)  the 
construction  of  a  sluice  dam  at  any 
point  in  Lake  Traverse,  for  the  purpose 
of  increasing  its  capacity  as  a  detain- 
ing basin;  (c)  artificial  improvement  in 
the  channel  of  the  Bois  de  Sioux  river 
in  order  to  improve  its  capacity  as  an 
outlet  for  the  waters  of  Lake  Traverse 
in  times  of  flood,  so  as  to  prevent  over- 
flow and  the  inundation  of  the  Bois  de 
Sioux  valley,  the  works  to  include  a 
sluice  dam  at  the  foot  of  Lake  Traverse, 
if  necessary,  in  order  to  maintain  its 
level  in  times  of  normal  flow;  (d)  lower- 
ing the  level  of  Lake  Traverse  by  means 
of  an  outlet  to  Big  Stone  lake,  eon- 
trolled  by  a  sluice  dam,  with  a  view  to 
increasing  its  capacity  as  a  detaining 
basin  during  the  flood  period;  (e)  by 
diverting  some  of  the  drainage  water 
from  the  so-called  Delta  zone,  in  order 
to  discharge  the  same  down  the  Mus- 
tinka river,  to  the  Rabbit  river. 

It  is  further  ordered  that  the  parties 
may  take  the  testimony  of  not  exceed- 
ing three  witnesses  on  each  side  con- 
cerning the  proper  equitable  basis  for 
apportioning  the  expense  of  any  fea- 
sible project  among  the  states  drained 
by  the  Lake  Traverse-Bois  de  Sioux 
watershed,  taking  into  account,  among 
other  considerations,  the  amount  of  wa- 
ter discharged  by  each  state  into  Lake 
[222]  Traverse  or  the  Bois  de  Sioux 
river  and  the  benefit  conferred  by  the 
improvement. 

It  is  further  ordered  that  testimony 
shall  be  taken  sufficient  to  advise  the 
court  as  to  the  flood  conditions  which 
have  prevailed,  since  the  flling  of  the 
bill  herein,  in  the  area  claimed  to  have 
been  flooded  by  the  action  of  the  state 
of  Minnesota. 

Before  the  taking  of  the  testimony  on 
the  subject  above  referred  to,  and  the 
resubmission  of  the  cause,  the  court  will 
entertain  a  motion  in  this  case  and  the 
case  of  South  Dakota  v.  Minnesota,  No. 
15,  Original,  to  consolidate  that  case 
with  this  if  counsel  are  so  advised,  to 
the  end  that  the  possibility  may  be  con- 
sidered of  alleviating  flood  conditions  in 
Lake  Traverse  and  along  the  Bois  de 
Sioux  river  by  other  means  than  the  in- 
junction prayed  for  in  that  case,  and 
to  permit  South  Dakota  to  take  testi- 
mony at  the  hearing  now  ordered  in 
this  case. 
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J.  LEROY  NICKEL,  and  Nellie  Miller 
Nickel,  as  Trustees,  etc.,  et'al.,  Plffs.  in 
Err., 

V. 

GEORGE  A.  COLE,  as  State  Comptroller 
of  the  State  of   Nevada.      (No.   268.) 


NEIXIE  MILLER  NICKEL  and  J.  Leroy 
Nickel,  as  Trustees,  etc.,  et  al.,  PlfTs.  in 
Err., 

V. 

STATE  OF  NEVADA.      (No.  269.) 

(See  S.  C.  Reporter  8  ed.  222-226.) 

Oonstitutional  law  ~  due  process  pf 
law  —  Inheritance  tax. 

1.  Construing  a  state  inheritance  tax 
law  as  operative  when  a  trust  deed  for  the 
benefit  of  the  grantor  for  life,  with  re- 
mainder over  at  his  death,  was  executed 
after  the  statute  was  passed,  but  before 
it  was  to  take  effect,  infringes  no  rights 
under  the  Federal  Constitution. 

[For  other  casoH,  see  Constitutional  Law, 
654-JS58,  In  Digest  Sup.  Ct.  IDOS.] 

Error  to  state  court  ~  review  —  non- 
Fcdcrul   question. 

2.  There  being  no  pretense  that  the 
highest  state  court  adopted  its  view  of  a 

Note. — On  the  general  subject  of 
writs  of  error  from  the  United  States 
Supreme  Court  to  state  courts — see  uotes 
to  Martin  v.  Hunter,  4  L.  ed.  U.  S.  97; 
Hamblin  v.  Western  Land  Co.  37  L.  ed. 
U.  S.  267;  Re  Buchanan,  39  L.  ed.  U.  S. 
884;  and  Kipley  v.  Illinois,  42  L.  ed.  U. 
S.  998. 

On  what  adjudications  the  Federal  Su- 
preme Court  will  consider  in  reviewing 
the  judgments  of  state  courts — see  note 
to  Missouri  ex  rel.  Hill  v.  Dockery,  63 
L.R.A.  67L 

As  to  what  constitutes  due  process  of 
law,  generally — see  notes  to  People  v. 
O'Brien,  2  L.R.A.  255;  Kuntz  v.  Sump- 
tion, 2  L.H.A.  655;  Re  Gannon,  5  L.R.A. 
369;  Ulman  v.  Baltimore,  11  L.R.A.  224; 
Oilman  v.  Tucker,  13  L.R.A.  304;  Pear- 
son v.  Yewdall,  24  L.  ed.  U.  S.  436;  and 
Wilson  V,  North  Carolina,  42  L.  ed.  U. 
8.  865. 

As  to  taxes  on  succession  and  collat- 
eral inheritances — see  notes  to  Re  Howe, 
2  L.R. A.  825 ;  Wallace  v.  Myers,  4  L.R. A. 
171;  Com.  v.  Ferguson,  10  L.R.A.  240; 
Re  Roraaine,  12  L.R.A.  401;  Rodman  v. 
Com.  33  L.R.A.(N.S.)  592;  State  ex  reL 
Ise  V.  Cline,  50  L.R.A.(N.S.)  991;  and 
Magoun  v.  Illinois  Trust  &  Sav.  Bank,  42 
L.  ed.  U.  S.  1037. 

Ail  to  due  process  of  law  in  succession 
tax — see  note  to  Wheeler  v.  Sohmer,  58 
L.  ed.  U.  S.  1030. 

900 


non-Federal  question  in  order  to  evade  aa 
issue  under  the  Federal  Constitution,  and 
the  case  having  been  decided  upon  grounds 
that  have  no  relation  to  any  Federal  ques- 
tion, tlie  Federal  Sr;>renie  Court  accepts 
the  decision  of  the  state  court,  whether 
right  or  wrong. 

[For  othor  cases,  see  Appeal  and  Error,  2070- 
2226.  in  Digest  Sap.  Ct.  1908.] 

£]rror  to  state  court  —  review  —  non- 

Federal  question. 

3.  A  state  having  power  td  impose  an 
inheritance  tax,  the  question  whether  or 
not  a  certain  interest  under  the  circnra- 
stances  was  correctly  subjected  to  the  tax 
is  a  purely  state  question,  not  reviewable 
by  tlie  Federal  Supreme  Court  on  writ  of 
error  to  a  state  court. 
[For  other  cases,  see  Appeal  and  Error,  2070- 

2220.  in  Digest  Sup.  Ct.  1908.] 

[Nos.  268  and  269.] 

Argued  March  24,  1921.    Decided  April  25, 

1921. 

TWO  WRITS  of  Error  and  Petitions 
for  Certiorari  to  the  Supreme  Court 
of  the  State  of  Nevada  to  review  judg- 
ments which  affirmed  judgments  of  the 
District  Court  of  Washoe  County,  in 
that  state,  upholding  an  inheritance  tax. 
Judgments  affirmed.  Writs  of  certiorari 
denied. 

See  same  case  below,  43  Nev.  12,  177 
Pac.  409;  on  rehearing,  43  Nev.  45,  186 
Pac.  665. 

The  facts  are  stated  in  the  opinion. 

Mr.  Edward  F.  Treadwell  argued  the 
cause,  and,  with  Mr.  Azro  £.  Cheney, 
filed  a  brief  for  plaintiffs  in  error  and 
petitioners : 

To  impose  a  transfer  or  inheritance  tax 
upon  a  transfer  made  before  the  act  im- 
posing the  tax  becomes  effective  deprives 
the  owners  of  the  estates  created  by  such 
transfer  of  their  property  without  dae 
process  of  law,  and  takes  their  property 
for  a  public  use  without  just  compensa- 
tion, and  deprives  them  of  the  equal  pro- 
tection of  the  law,  in  violation  of  the 
14th  Amendment  to  the  Constitution  of 
the  United  States,  and  impairs  the  obliga- 
tion of  contracts,  in  violation  of  art.  £  f 
10,  of  the  Constitution  of  the  United 
States;  and  this  is  true  although  the 
transfer  may  have  been  made  in  contem- 
plation of  death,  or  intended  to  take  ef- 
fect in  possession  or  enjoyment  at  or  after 
death.  If  the  estate  transferred  vests  in 
interest  before  the  act  becomes  effective, 
the  act  cannot  apply,  although  the  estate 
vests  in  possession  or  enjoyment  there- 
after 

Re'  Pell,  171  N.  Y.  48,  67  L.B.A.  640, 
89  Am.  St.  Rep.  791,  63  N.  £.  789;  Re 
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LanBing,  182  N.  Y.  238,  74  N.  E.  882; 
Re  Vauderbilt,  172  N.  Y.  69,  64  N.  E. 
782;  Re  Meyer,  83  App.  Div.  381,  82  N. 
Y.  Supp.  329;  Re  Smith,  160  App.  Div. 
805,  135  N.  Y.  Supp.  240;  Re  Craig,  97 
App.  Div.  289,  89  N.  Y.  Supp.  971;  Re 
Chapman,  133  App.  Div.  337,  117  N.  Y. 
Supp.  679;  Re  Haggerty,  128  App.  Div. 
479, 112  N.  Y.  Supp.  1017;  Lacey  v.  State, 
152  Iowa,  477,  132  N.  W.  843;  Com.  v. 
WeUford,  114  Va.  372,  44  KR.A.(N.S.) 
419,  76  S.  E.  917;  PuUen  v.  Wake  County, 
66  N.  C.  361;  Hunt  v.  Wicht,  174  Cal. 
205,  L.R.A.1917C,  961,  162  Pac.  639;  Re 
Felton,  176  Cal.  663,  169  Pac.  392;  Re 
Gumsey,  177  Cal.  211,  170  Pac.  402; 
State  V.  Safe  Deposit  k  T.  Co.  132  Md. 
251,  103  Atl.  435;  State  ex  rel.  Tozer  v. 
Probate  Ct.  102  Minn.  268,  113  N.  W. 
888. 

The  transfer  made  by  the  deed  of  trust 
dated  April  17,  1913,  created  vested 
rights  *  in  the  beneficiaries  and  the  re- 
maindermen. 

Nichols  V.  Emery,  109  Cal.  323,  50  Am. 
St.  Rep.  43,  41  Pac.  1089;  Tennant  v. 
John  Tennant  Memorial  Home,  167  Cal. 
570,  140  Pac.  242;  Gray  v.  Union  Trust 
Co.  171  Cal.  637,  171  Pac.  306. 

Under  the  law  of  California  the  instru- 
ment in  question  was  not  subject  to  revo- 
cation. 

Hellman  v.  McWilliams,  70  Cal.  449, 
11  Pac.  659;  Nichols  v.  Emery,  109  Cal. 
323,  50  Am.  St.  Rep.  43,  41  Pac.  1089; 
People  ex  rel.  Ellert  v.  Cogswell,  113  Cal. 
129,  35  L.R.A.  269,  45  Pac.  270;  Booth 
V.  Oakland  Bank  of  Savings,  122  Cal.  10, 
54  Pac.  370;  Copp  v.  Gunther,  95  Cal.  63, 
30  Pac.  301. 

Under  the  general  law  of  trusts  the 
deed  was  not  revocable. 

1  Perry,  Trusts,  6th  ed.  §  104 ;  39  Cyc. 
92. 

The  act  of  the  state  of  Nevada,  having 
been  passed  before  the  transfer,  but  hav- 
ing expressly  provided  that  it  should  not 
go  into  effect  until  a  date  after  the  trans- 
fer, has  no  effect  on  the  transfer,  and 
cannot  be  looked  to  as  a  rule  of  conduct 
governing  the  parties  to  the  transfer. 

Re  Pelton,  176  Cal.  663,  169  Pac.  392; 
Hunt  V.  Wicht,  174  Cal.  205,  L.R.A. 
1917C,  961,  162  Pac.  639;  Wartman  v. 
Philadelphia,  33  Pa.  202;  Price  v.  Hop- 
kin,  13  Mich.  318;  Dewart  v.  Purdy,  29 
Pa.  113;  Bum  v.  Carvalho,  1  Ad.  &  El. 
883,  110  Eng.  Reprint,  1445,  4  Nev.  & 
M.  889. 

The  decision  of  the  supreme  court  of 
Nevada  is  contrary  to  the  decision  with 
respect  to  the  same  transfer  by  the  su- 
preme court  of  California,  where  the 
parties  reside  and  the  transfer  was  made. 
us  fi.  ed. 


Nickel  V.  State,  179  Cal.  126,  175  Pac. 
641;  Re  Miller,  —  Cal.  — ,  16  A.L.R. 
694,  195  Pac.  413. 

This  court  is  not  barred  from  protect- 
ing litigants  with  respect  to  constitutional 
rights  invoked  by  them,  by  reason  of  any 
failure  of  the  state  court  to  expressly 
pass  on  the  constitutional  question,  and 
when  the  decision  of  the  state  court  is 
attempted  to  be  placed  on  non-Federal 
grounds,  this  court  may  itself  determine 
whether  there  is  any  fair  and  substantial 
support  for  the  non-Federal  grounds  put 
forward,  and,  if  they  are  plainly  unten- 
able, may  disregard  them  and  deem  the 
constitutional  right  denied  in  substance 
and  effect. 

Union  P.  R.  Co.  v.  Public  Service  Com- 
mission, 248  U.  S.  67,  63  L.  ed.  131, 
P.U.R.1919B,  315,  39  Sup.  Ct.  Rep.  24; 
Leathe  v.  Thomas,  207  U.  S.  93,  99,  52 
L.  ed.  118,  120,  28  Sup.  Ct.  Rep.  30; 
Vandalia  R.  Co.  v.  Indiana,  207  U.  S. 
359,  367,  52  L.  ed.  246,  248,  28  Sup.  Ct. 
Rep.  130;  Gaar,  S.  &  Co.  v.  Shannon,  223 
U.  S.  468,  56  L.  ed.  510,  32  Sup.  Ct.  Rep. 
236;  Creswill  v.  Grand  Lodge,  K.  P.  225 
U.  S.  246,  261,  56  L.  ed.  1074,  1080,  32 
Sup.  Ct.  Rep.  822 ;  Enterprise  Irrig.  Dist. 
V.  Farmers  Mut.  Canal  Co.  243  U.  S.  157, 
164,  61  L.  ed.  644,  648,  37  Sup.  Ct.  Rep. 
318;  Jefferson  Branch  Bank  v.  Skelly,  1 
Black,  436,  443,  17  L.  ed.  173, 177;  Hunt- 
ington V.  Attrill,  146  U.  S.  657,  683,  684, 
36  L.  ed.  1123,  1133,  1134,  13  Sup.  Ct. 
Rep.  224;  Boyd  v.  Nebraska,  143  U.  S. 
135,  180,  36  L.  ed.  103,  116,  12  Sup.  Ct. 
Rep.  375 ;  Carter  v.  Texas,  177  U.  S.  442, 
447,  44  L.  ed.  839,  841,  20  Sup.  Ct.  Rep. 
687 ;  Terre  Haute  &  I.  R.  Co.  v.  Indiana, 
194  U.  S.  579,  589,  48  L.  ed.  1124, 1129,  24 
Sup.  Ct.  Rep.  767 ;  Ward  v.  Love  County, 
253  U.  S.  17,  64  L.  ed.  751,  40  Sup.  Ct. 
Rep.  419;  Chicago,  B.  &  Q.  R.  Co.  v. 
Illinois,  200  U.  S.  561,  50  L.  ed.  596,  26 
Sup.  Ct.  Rep.  341,  4  Ann.  Cas.  1175; 
West  Chicago  Street  R.  Co.  v.  Illinois, 
201  U.  S.  506,  50  L.  ed.  845,  26  Sup.  Ct. 
Rep.  518;  Roby  v.  Colehour,  146  U.  S. 
153,  36  L.  ed.  922,  13  Sup.  Ct.  Rep.  47; 
St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Starbird, 
243  U.  S.  592,  61  L.  ed.  917,  37  Sup.  Ct. 
Rep.  462;  Com  Producte  Ref.  Co.  v. 
Eddy,  249  U.  S.  427,  63  L.  ed.  689,  39 
Sup.  Ct.  Rep.  325;  Standard  Oil  Co.  v. 
Graves,  249  U.  S.  389,  63  L.  ed.  662,  39 
Sup.  Ct.  Rep.  320;  Postal  Teleg.-Cable 
Co.  V.  Newport,  247  U.  S.  464,  62  L.  ed. 
1215,  38  Sup.  Ct.  Rep.  566;  Citizens' 
Bank  v.  Parker,  192  U.  S.  73,  48  L.  ed. 
346,  24  Sup.  Ct.  Rep.  181 ;  Atty.  Gen.  v. 
Lowrev,  199  U.  S.  233,  50  L.  ed.  167,  26 
Sup.  Ct.  Rep.  27;  Myles  Salt  Co.  v. 
Iberia  ft  St.  M.  Drainage  Dist.  239  U.  8. 
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478,  60  L.  ed.  392,  L.R.A.1918E,  190,  36 
Sup.  Ct.  Rep.  204. 

The  matters  passed  upon  by  the  su- 
preme court  of  Nevada  are  all  matters  of 
general  jurisprudence,  and  not  matters  of 
local  law,  and  this  court  is  not  bound 
thereby. 

Forepaugh  v.  Delaware,  L.  &  W.  R. 
Co.  5  L.R.A.  608,  note;  Foxcroft  v.  Mal- 
lett,  4  How.  353,  11  L.  ed.  1008;  Russell 
V.  Southard,  12  How.  139,  13  L.  ed.  927 ; 
Carpenter  v.  Providence  Washington  Ins. 
Co.  16  Pet.  495,  10  L.  ed.  1044;  Myrick 
V.  Michigan  C.  R.  Co.  107  U.  S.  102,  27- 
L.  ed.  325,  1  Sup.  Ct.  Rep.  425;  Kuhn 
V.  Fairmont  Coal  Co.  215  U.  S.  363,  54 
L.  ed.  235,  30  Sup.  Ct.  Rep.  140 ;  Burgess 
V.  Seligman,  107  U.  S.  20,  27  L.  ed.  339, 
2  Sup.  Ct.  Rep.  10;  Barber  v.  Pitts- 
burgh, Ft.  W.  &  C.  R.  Co.  166  U.  S.  100, 
41  L.  ed.  933,  17  Sup.  Ct.  Rep.  488. 

In  determining  the  jurisdiction  of  this 
court  on  writ  of  error,  the  court  is  not 
concerned  with  the  act  as  it  is  written, 
or  even  with  the  act  as  it  is  expressly 
construed,  but  it  is  concerned  only  with 
the  act  as  it  is  enforced  and  applied  by 
the  state  courts. 

Myles  Salt  Co.  v.  Iberia  &  St.  M. 
Drainage  Dist.  supra;  Jett  Bros.  Distill- 
ing Co.  v.  Carollton,  252  U.  S.  1,  64  L. 
ed.  421,  40  Sup.  Ct.  Rep.  255. 

It  is  immaterial  whether  plaintiffs  in 
error  have  been  deprived  of  their  prop- 
erty by  a  law  which  has  been  given  a 
retroactive  operation,  or  have  been  de- 
prived of  their  property  without  any  au- 
thority of  law. 

Cooley,  Const.  Lim.  7th  ed.  p.  507. 

In  determining  whether  rights  under  a 
contract  have  been  unconstitutionally  in- 
fringed, this  court  may  determine  for  it- 
self whether  the  contract  was  valid  in  its 
inception,  and  is  not  concluded  by  the 
etate  decision. 

Delmas  v.  Merchants'  Mut.  Ins.  Co.  14 
Wall.  661,  20  L.  ed.  757;  Western  U. 
Teleg.  Co.  v.  Commercial  Mill.  Co.  218 
U.  S.  414,  54  L.  ed.  1090,  36  L.R.A. 
(N.S.)  220,  31  Sup.  Ct.  Rep.  59,  21  Ann. 
Cas.  815;  Pennsylvania  R.  Co.  v.  Hughes, 
191  U.  S.  486,  48  L.  ed.  271,  24  Sup.  Ct. 
Rep.  132;  Northwestern  University  v. 
Illinois,  99  U.  S.  321,  25  L.  ed.  389;  Mo- 
bile &  O.  R.  Co.  V.  Tennessee,  153  U.  S. 
495,  38  L.  ed.  796,  14  Sup.  Ct.  Rep.  968. 

Mr.  Leonard  B.  Fowler,  Attorney 
General  of  Nevada,  argued  the  cause, 
and,  with  Messrs.  Robert  Richards  and 
W.  C.  Prentiss,  filed  a  brief  for  defend- 
ants in  error  and  respondents: 

The  transfers  were  intended  to  and  did 
take  posBesaion  only  upon  the  death  of 
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Henry  Miller,  and  the  property  did  not 
vest  in  possession  or  enjoyment  until 
after  such  death. 

Re  Masury,  28  App.  Div.  580,  51  N.  Y. 
Supp.  331 ;  Re  Ogsbury,  7  App.  Div.  71, 
39  N.  Y.  Supp.  978;  Re  Barbey,  114  N. 
Y.  Supp.  725;  Re  Patterson,  127  N.  Y. 
Supp.  284;  Re  Seaman,  147  N.  Y.  G9,  41 
N.  E.  401 ;  Re  Green,  153  N.  Y.  223,  47 
N.  E.  292;  Re  Bostwick,  160  N.  Y.  489, 
55  N.  E.  208;  Re  Brandreth,  169  N.  Y. 
437,  58  L.R.A.  148,  62  N.  E.  563;  Doug- 
las County  V.  Kountze,  84  Neb.  506,  121 
N.  W.  593;  Seibert's  Appeal,  110  Pa. 
329,  1  Atl.  346;  Maris's  Estate,  14  Pa. 
Co.  Ct.  171,  3  Pa.  Dist.  R.  38 ;  Crocker  v. 
Shaw,  174  Mass.  266,  54  N.  E.  549;  New 
England  Trust  Co.  v.  Abbott,  205  Mass. 
279,  137  Am.  St.  Rep.  437,  91  N.  E.  379; 
State  V.  Bullen,  143  Wis.  512,  139  Am. 
St.  Rep.  1114,  128  N.  W.  109. 

To  defeat  taxation  under  the  inherit- 
ance-tax system  a  transfer  must  be  made 
absolute  during  the  lifetime  of  the  owner. 
If  it  is  not  absolute,  and  he  reserves  any 
interest  in  the  property,  then  the  proper- 
ty becomes  liable  for  the  tax  at  the  time 
of  his  death. 

Re  Brandreth,  169  N.  Y.  437,  58  L.R.A. 
148,  62  N.  E.  563;  Re  Bostwick,  160  N. 
Y.  489,  55  N.  E.  208 ;  Douglas  Countv  v. 
Kountze,  84  Neb.  506,  121  N.  W.  593; 
State  V.  Bullen,  143  Wis.  512,  139  Am. 
St.  Rep.  1114,  128  N.  W.  109,  affirmed  in 
240  U.  S.  625,  60  L.  ed.  830,  36  Sup.  Ct. 
Rep.  473 ;  People  v.  Moir,  207  111.  180,  99 
Am.  St.  Rep.  205,  69  N.  E.  905;  Reich  v. 
Com.  106  Pa.  521;  Re  Ogsbury,  7  App. 
Div.  71,  39r  N.  Y.  Supp.  97S;  Re  Hart, 

98  Misc.  515,  162  N.  Y.  Supp.  716. 
The  tax  accrued  when  Miller  died. 

Re  Garcia,  183  App.  Div.  712,  170  N. 
Y.  Supp.  980. 

The  Nevada  act  does  not  have  to  be 
considered  to  be  retroactive  or  retrospec- 
tive in  its  operation  in  order  to  make  it 
apply  to  this  case. 

Re  Seaman,  147  N.  Y.  69,  41  N.  E.  401; 
Re  Masury,  28  App.  Div.  580,  51  N.  Y. 
Supp.  331;  Crocker  v.  Shaw,  174  Mass. 
266,  54  N.  E.  549. 

The  fact  that  the  trust  deed  and  tiie 
will  were  executed  on  the  same  day 
makes  them  a  single  transaction,  entered 
into  for  the  purpose  of  evading  the  in- 
heritance tax,  and  brings  the  transfer 
squarely  within  the  law  as  taking  effeet 
after  the  death  of  the  grantor. 

Re  Dobson,  73  Misc.  170,  132  N.  Y. 
Supp.  472;  People  v.  Moir,  207  111.  180, 

99  Am.  St.  Rep.  205,  69  K.  E.  905;  Reish 
V.  Com.  106  Pa.  521. 

The  deed  was  not  recorded  until  after 
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the  death  of  the  grantor.    This  fact  also 
makes  the  statute  applicable. 

Re  Jones,  65  Misc.  121,  120  N.  Y. 
Supp.  8G2;  Re  Sliarer,  36  Misc.  502,  73 
N.  Y.  Supp.  1057. 

Plaintiffs  in  error  lay  stress  upon  the 
fact  that  Henry  Miller,  the  grantor,  did 
not  directly,  in  the  tru.st  deed,  reserve 
the  power  of  revocation.  The  test,  how- 
ever, by  which  the  exemption  is  to  be 
ascertained,  does  not  depend  upon  wheth- 
er the  power  has  or  has  not  been  insert- 
ed, but  upon  the  passing  of  the  property 
with  all  the  attributes  of  ownership  in- 
dependently of  the  death  of  the  trans- 
ferrer. 

State  Street  Trust  Co.  v.  Treasurer, 
209  Mass.  373,  95  N.  E.  851. 

A  deed  may  serve  the  same  purpose  as 
a  will. 

Vanderbilt  v.  Eidman,  196  U.  S.  480, 
49  L.  ed.  563,  25  Sup.  Ct.  Rep.  331; 
Crocker  v.  Shaw,  174  Mass.  266,  54  N. 
E.  549;  New  England  Trust  Co.  v.  Ab- 
bott, 205  Mass.  279,  137  Am.  St.  Rep. 
437,  91  N.  E.  379;  Lines's  Estate,  155 
Pa.  378,  26  Atl.  728;  Wellborn  v.  Weav- 
er, 17  Oa.  267,  63  Am.  Dec.  242. 

Passing  into  possession  and  enjo3rment 
is  taxable  even  though  the  instrument  was 
executed  prior  to  the  passage  of  the  stat- 
ute. 

Clarke  v.  Treasurer,  226  Mass.  305, 
L.R.A.1917D,  800,  116  N.  E.  416. 

A  remainderman  is  in  the  same  position 
as  a  legatee  and  devisee. 

Keenev  v.  New  York,  222  U.  S.  525, 
533,  56  L.  ed.  299,  304,  38  L.R.A.(N.S.) 
1139,  32  Sup.  Ct.  Rep.  105. 

Whether  a  deed  is  made  in  contempla- 
tion of  death  is  a  question  of  fact  on 
which  the  finding  of  the  trial  court  is 
tlnal. 

Blakemore  &  B.  Inheritance  Taxes,  § 
114;  Gleason  &  0.  Inheritance  Taxn.  2d 
ed.  p.  115;  R>osenthal  v.  People,  211  111. 
306.  71  N.  E.  1121;  Merrifield^s  Estate 
V.  People,  212  111.  400,  72  N.  E.  446; 
Re  Reynolds,  169  Cal.  600,  147  Pac.  268. 

It  is  a  question  of  fact,  and  must  de- 
pend upon  the  circumstances  of  each  par- 
ticular  case 

People  V.'  Kelley,  218  111.  509,  75  N.  E. 
1038;  Re  Mahlstedt,  67  App.  Div.  176, 
73  N.  Y.  Supp.  818. 

Estates  do  not  vest,  in  the  sense  of  be- 
ing exempt  from  an  inheritance  tax,  until 
the  time  for  the  vesting  occurs.  The  tax, 
being  based  upon  the  right  to  receive, 
may  be  imposed,  and,  by  the  Nevada  stat- 
ute, is  imposed,  on  all  transfers  which 
were  not  fully  completed  in  possession 
and  enjoyment  at  the  time  the  act  went 
into  effect. 

Chanler  v.  Kelsev.  205  U.  S.  466,  51 
•  5  Li.  ed. 


L.  ed.  882,  27  Sup.  Ct.  Rep.  550 ;  Magoun 
V.  Illinois  Trust  &  Sav.  Bank;  170  U.  S. 
283,  42  L.  ed.  1037, 18  Sup.  Ct.  Rep.  594; 
Plumraer  v.  Coler,  178  U.  S.  115,  44  L. 
ed.  998,  20  Sup.  Ct.  Rep.  829;  Nunne- 
macher  v.  State,  129  Wis.  190,  9  L.R.A. 
(N.S.)  121,  108  N.  W.  627,  9  Ann.  Cas. 
711;  Westhus  v.  Union  Trust  Co. -90  C. 
C.  A.  441, 164  Fed.  795;  Hertz  v.  Wood- 
man, 218  U.  S.  205,  54  L.  ed.  1001,  30 
Sup.  Ct.  Rep.  621;  New  England  Trust 
Co.  V.  Abbott,  205  Mass.  279, 137  Am.  St. 
Rep.  437,  91  N.  E.  379;  Minot  v.  Treas- 
urer (Minot  V.  Stevens)  207  Mass.  588, 
33  L.R.A.(N.S.)  236,  93  N.  E.  973. 

The  following  cases  sustain  the  theory 
of  the  constitutionality  of  the  Nevada  Tn- 
heritance-Taz  Act,  as  applied  to  the  Mill- 
er estate. 

Gelsthrope  y.  Fumell,  20  Mont.  299,  39 
L.R.A.  170,  51  Pac.  267;  Wright  v. 
Blakeslee,  101  U.  S.  174,  25  L.  ed,  1084; 
Stevens  v.  Bradford,  185  Mass.  439,  70 
N.  E.  425 ;  Atty.  Gen.  v.  Stone,  209  Mass. 
186,  95  N.  E.  395;  Carpenter  v.  Pennsyl- 
vania, 17  How.  456,  15  L.  ed.  127;  Atty. 
Gen.  V.  Middleton,  3  Hurlst.  &  N.  125, 
157  Eng.  Reprint,  413;  Re  Short,  16  Pa. 
66;  Com.  v.  Smith,  5  Pa.  143;  Levy's 
Succession,  115  La.  378,  8  L.R.A.(N.S.) 
1180,  39  So.  37,  5  Ann.  Cas.  871,  affirmed 
in  Cahen  v.  Brewster,  203  U.  S.  543,  51 
L.  ed.  310,  27  Sup.  Ct.  Rep.  174,  8  Ann. 
Cas.  215;  State  v.  Mollier,  96  Kan.  514, 
L,R.A.1916C,  551,  152  Pac.  771. 

Tax  laws  of  this  nature  in  all  countries 
rest  in  their  essence  upon  the  principle 
that  death  is  the  generating  source  from 
which  the  particular  taxing  power  takes 
its  being,  and  that  it  is  the  power  to 
transmit,  or  the  transmission  from  the 
dead  to  the  living,  on  which  such  taxes 
are  more  immediately  rested. 

Knowlton  v.  Moore,  178  U.  S.  56,  44  L. 
ed.  975,  20  Sup.  Ct.  Rep.  747. 

Mr.  Garret  W.  McEnerney  filed  a  brief 
as  amicus  curisB: 

The  supreme  court  of  Nevada  holds 
that  while  the  transfer  here  reviewed  was 
initiated  eight  days  before  the  Nevada 
transfer  law  came  into  operation,  never- 
theless the  transfer  of  title  was  incom- 
plete until  the  death  of  the  donor,  and 
was,  therefore,  a  taxable  transfer.  The 
premise  being  conceded,  the  conclusion  is 
inevitable;  and,  in  any  event,  there  is  no 
Federal  question  involved  in  either 
premise  or  conclusion.  This  finally  dis- 
poses of  the  case,  unless  it  be  held  that 
the  premise  upon  which  the  conclusion  is 
based  rests  upon  grounds  which  are 
wholly  without  substance  and  altogether 
wanting  in  color  of  merit. 
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Carter  ▼.  Bugbee,  02  N.  J.  L.  390,  106 
AU.  413;  Re  Seaman,  147  N.  Y.  69,  41 
N.  E.  401;  Enterprise  Irrig.  Dist.  v. 
Farmers  Mut.  Canal  Co.  243  U.  S.  157, 
61  L.  ed.  644,  37  Sup.  Ct.  Rep.  318; 
Gannon  v.  Johnston,  243  U.  S.  108,  113, 
114,  61  L.  ed.  622,  625,  626,  37  Sup.  Ct. 
Rep.  330;  Kryger  v.  Wilson,  242  U.  S. 
171,  176,  61  L.  ed.  229,  231,  37  Sup.  Ct. 
Rep.  34;  Bi-Metallic  Invest.  Co.  v.  State 
Board,  239  U.  S.  441,  444,  60  L.  ed.  372, 
374,  36  Sup.  Ct.  Rep.  141;  Price  v. 
Illinois,  238  U.  S.  446,  451,  59  L.  ed. 
1400,  1404,  35  Sup.  Ct.  Rep.  892;  Ward 
V.  Love  County,  253  U.  S.  17,  64  L.  ed. 
751,  40  Sup.  Ct.  Rep.  419;  Minneapolis, 
St.  P.  &  S.  Ste.  M.  R.  Co.  v.  Washburn 
Co.  254  U.  S.  370,  ante,  310,  41  Sup.  Ct. 
Rep.  140. 

The  well-nigh  universal  rule  in  this 
country  is  that  the  transfer  of  title  is  the 
thing  taxed,  and  that  the  liability  for  the 
tax  arises  at  the  moment  of  the  transfer 
of  title. 

Hunt  V.  Wicht,  174  Cal.  205,  L.R.A. 
1917C,  961,  162  Pac.  639 ;  Re  Craig,  97 
App.  Div.  289,  89  N.  Y.  Supp.  971,  af- 
firmed in  181  N.  Y.  551,  74  N.  E.  1116. 

Moffltt  V.  Kelly,  218  U.  S.  400,  54  L. 
ed.  1086,  30  L.R.A.(N.S.)  1179,  31  Sup. 
Ct.  Rep.  79,  holds  that  the  decision  of 
the  highest  court  of  a  state,  upholding 
the  validity  of  a  state  tax,  is  not  review- 
able in  this  court  if  there  be  nothing  in 
the  Constitution  of  the  United  States 
which  denies  to  the  state  the  abstract 
power  to  lay  such  a  tax;  and  this  deci- 
sion is  equally  applicable,  whether  we 
regard  the  decision  of  the  supreme  court 
of  Nevada  as  based  upon  the  incomplete- 
transfer  idea,  or  upon  the  coming-intb- 
possession  idea. 

See  also  Ft.  Smith  Lumber  Co.  v. 
Arkansas,  251  U.  S.  532,  64  L.  ed.  396,  40 
Sup.  Ct.  Rep.  304. 

In  questions  involving  the  construction 
and  effect  of  a  conveyance  between  pri- 
vate parties,  this  court  follows  the  deci- 
sion of  the  state  court. 

East  Central  Eureka  Min.  Co.  v.  Cen- 
tral Eureka  Min.  Co.  204  U.  S.  266,  272, 
51  L.  ed.  476,  482,  27  Sup.  Ct.  Rep.  258. 

The  date  of  the  grantor's  death  is  to  be 
deemed  the  effective  date  of  transfer  of 
title  upon  the  ground  that  the  grantor 
reserved  the  income  for  life,  and  a  power 
of  revocation,  and  could,  by  testamentary 
disposition,  have  defeated  the  rights  of 
the  benefleiaries. 

Bullcn  V.  Wisconsin,  240  U.  S.  625, 
630,  60  L.  ed.  830,  835,  36  Sup.  Ct.  Rep. 
473;  Re  William  B.  Dana  Co.  215  N.  Y. 
461,  109  N.  E.  557. 

The  transfer  is  liable  to  the  tax  upon 
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the  ground  that  it  was  made  with  intent 
to  evade  transfer  taxation. 

BuUen  v.  Wisconsin,  240  U.  S.  625, 
630,  60  L.  ed.  830,  835,  36  Sup.  Ct.  Rep. 
473;  State  ex  rel.  Tozer  v.  Probate  CS. 
102  2klinn.  268,  113  N.  W.  888;  Weeks  v. 
Sibley,  269  Fed.  155. 

Mr.  Justice  Holmea  delivered  the 
opinion  of  the  court: 

The  first  of  these  suits  was  brought 
by  the  comptroller  of  Nevada  to  collect 
a  transfer  tax  alleged  to  be  due  under 
a  statute  of  Nevada  approved  on  Mareh 
26,  1913,  to  take  effect  thirty  days  from 
that  date.  Nev.  Stat.  1913,  chap.  266, 
p.  411.  The  second  suit  was  brought  to 
quiet  title  to  the  shares  of  stock  in  re- 
spect of  which  the  tax  was  assessed, — 
to  establish  that  there  was  no  lien  upon 
or  claim  against  them  for  the  tax.  The 
two  cases  were  [224]  heard  together  in 
the  state  courts  and  here  upon  the  same 
facts.  The  supreme  court  of  Nevada 
held  that  the  tax  was  due  and  decided 
in  favor  of  the  state.  The  parties  on 
the  other  side  had  set  up  and  claimed 
immunity  under  the  Constitution  of  the 
United  States,  especially  the  14th 
Amendment,  and  brought  the  cases  here 
by  writ  of  error.  By  way  of  caution 
they  also  filed  a  petition  for  certiorari 
which  has  not  yet  been  passed  upon  by 
this  court. 

The  facts  are  these:  Henry  Miller,  a 
resident  of  California,  was  the  owner 
of  119,875.75  shares  of  the  stock  of 
Miller  &  Lux,  Incorporated,  a  Nevada 
corporation.  Miller  &  Lux,  Incorpo- 
rated, owned  the  stock  of  the  Pacific 
Live  Stock  Company,  a  California  cor- 
poration, and  the  latter  owned  real  es* 
tate  and  personal  property  in  Nevada 
appraised  at  $1,431,326.86.  On  April  17, 
1913,  after  the  above-mentioned  statute 
had  been  passed,  but  before  it  went  into 
operation.  Miller,  in  California,  made  a 
will,  and  at  the  same  time  a  deed  of 
trust,  conveying  his  stock  to  the  plain- 
tiffs in  error,  in  trust  for  himself  for 
life,  and,  after  his  death,  upon  limita- 
tions similar  to  those  in  his  will, — any 
payment  under  the  will  to  be  in  satis- 
faction of  the  provisions  both  in  the 
will  and  in  the  deed.  The  deed  con- 
tained no  power  of  revocation.  The 
stock  was  indorsed  and  delivered  to  the 
trustees,  and  thereafter  was  retained  by 
them.  Miller  died  on  October  14,  1916. 
The  statute  imposes  a  tax  upon  the 
transfer  of  all  property  which  shall 
pass  in  trust  or  otherwise  by  will  or  by 
statutes  of  inheritance,  or  by  deed  or 
gift|  made  without  valuable   and   ade- 
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quate  consideration,  in  eontemplaiion 
of  the  death  of  the  grantor  or  donor,  or 
to  take  effect  in  possession  or  enjoy- 
ment at  or  after  such  death. 

The  plaintiffs  in  error  admit  that  if 
the  statute  had  been  in  operation  at  the 
tfme  of  the  transfer,  the  tax  would  have 
been  due,  so  that  it  is  not  necessary  to  go 
into  further  particulars  about  the  act. 
But  they  say  that  the  [225]  interest  of 
the  remaindermen  after  the  death  of 
Miller  vested  upon  the  execution  of  the 
deed,  and  that  therefore  the  statute  did 
not  apply  to  them,  and  could  not  do  so 
consistently  with  the  Constitution  of 
the  United  States. 

We  shall  not  discuss  the  postulate  of 
the  argument  for  the  plaintiffs  in  error, 
— the  notion  that  a  tax  upon  transfers 
imposed  by  a  statute  passed  after  the 
transfers  had  taken  place  would  be 
void.  In  this  case  the  statute  was 
passed  before  the  date  of  the  deed  of 
trust,  and  therefore  undeniably  could 
have  been  drawn  so  as  to  tax  the  trans- 
action. Reading  as  it  did,  it  possibly 
might  have  been  construed  as  doing  so, 
notwithstanding  the  postponement  of 
the  date  for  its  going  into  operation, 
and,  so  construed,  would  have  been  good 
as  against  constitutional  objections. 

But  the  plaintiffs  in  error  say  that 
what  we  pronounce  possible  is  not  what 
the  supreme  court  of  Nevada  did.  The 
supreme  court  of  Nevada  seems  to  have 
conceded  that  if  the  interest  of  those 
who  took  upon  Miller's  death  was  vest- 
ed  when  the  deed  was  delivered,  the 
statute  did  not  and  perhaps  could  not 
apply.  They  reached  the  result  by  hold- 
ing that  the  execution  of  the  deed  and 
will  was  one  transaction,  and  gave  no 
vested  right  until  Miller's  death.  There- 
upon the  plaintiffs  in  error  say  that  the 
above  limitation  to  the  statute  being 
admitted,  the  state  court  could  not 
avoid  the  supposed  constitutional  diffi- 
culty by  assuming  a  view  of  the  instru- 
ment that  is  deemed  to  be  plainly  un- 
tenable, as  held  by  the  Chief  Justice, 
dissenting,  and  contrary  to  the  law  of 
California,  where  the  parties  lived  and 
the  transfer  was  made.  Nickel  v.  State, 
179  Cal.  126,  175  Pac.  641.  But  the 
answer  to  this  is  that  when,  as  here, 
there  can  be  no  pretense  that  the  court 
adopted  its  view  in  order  to  evade  a 
constitutional  issue,  and  the  case  has 
been  decided  upon  grounds  that  have  no 
relation  to  any  Federal  question,  this 
court  accepts  the  decision,  whether  right 
or  wrong.  Enterprise  [226]  Irrig.  Dist. 
▼.  Fanners  Mut.  Canal  Co.  243  U.  S. 
157,  164,  61  L.  ed.  644«  648,  37  Sup. 
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Ct.  Rep.  318.  And  when,  as  here,  the 
statute  unquestionabl}'  might  have  made 
the  tax  applicable  to  this  transfer,  we 
do  not  inquire  very  curiously  into  the 
reasoning  by  which  the  statute  is  held 
to  justify  the  tax.  ''As  there  was  state 
power  to  tax  .  .  .  the  question 
whether  or  not  the  interest  [of  the 
plaintiffs  in  error]  under  the  circum- 
stances was  correctly  subjected  to  the 
tax  was  a  purely  state  question."  Mof- 
fitt  V.  Kelly,  218  U.  S.  400,  405,  64  L.  ed. 
1086,  1087,  30  L.R.A.(N.S.)  1179,  31 
Sup.  Ct.  Rep.  79.  The  plaintiffs  in  er- 
ror contend  that  this  court  is  ''con- 
cerned .  .  .  solely  with  the  effect  and 
operation  of  the  law  as  put  in  force  by 
the  state."  Com  Products  Ref.  Co.  v. 
Eddy,  249  U.  S.  427,  432,  63  L.  ed.  689, 
693,  39  Sup.  Ct.  Rep.  325.  The  opera- 
tion of  the  law,  if  construed  to  cover 
this  case,  infringes  no  constitutional 
rights. 

Judgments  affirmed. 

Writs  of  certiorari  denied. 

Mr.  Justice  McKenna  dissents. 

Mr.  Justice  Clarke  took  no  part  in  the 
decision  of  this  case. 


ST.   LOUIS-SAN   FRANCISCO  RAILWAY 
COMPANY,  Appt., 

V. 

GEORGE  H.  MIDDLEKAMP,  State  Treas- 
urer of  the  State  of  Missouri,  and  Frank 
W.  McAllister,  Attorney  General  of  the 
State  of  Missouri. 

(See  S.  C.  Reporter's  ed.  226-232.) 

Statutes  —  who  may  assail  validity  — 
taxes  —  hearing. 

1.  A  state  statute  imposing  a  franchise 
tax  upon  domestic  corporations  cannot  he 
assailed  on  the  ground  that  the  taxing 
statute  did  not  in  terms  provide  for  a  hear- 
ing, where  the  state  tax  commission  ac- 
cepted the  corporation's  own  figures,  and 
the  contest  is  wholly  upon  matters  of  law. 
[For  other  cases,  see  Statutes,  I.  d,  3,  in 
Digest  Sup.  Ct.  11)08.] 

Note. — ^As  to  who  may  raise  objection 
that  a  statute  contains  an  unconstitu- 
tional discrimination — see  note  to  Pugh 
v.  Pugh,  32  L.R.A.(N.S.)  954. 

As  to  who  may  raise  objection  that  a 
taxation  statute  contains  an  unconstitu- 
tional discrimination — see  note  to  Pull- 
man Co.  V.  Knott,  59  L.  ed.  U.  S.  105. 

As  to  state  decisions  and  laws  as  rules 
of  decision  in  Federal  courts — see  notes 
to  Clark  v.  Graham,  5  L.  ed.  U.  S.  334 ; 
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Statutes  —  who  may  assail  Talidlty  — 
taxes  —  inequality. 

2.  A  railway  company  taxed  upon  its 
own  figures,  in  accordance  with  the  statute, 
cannot  complain  that  it  was  taxed  dis- 
proportionately, as  compared  with  other 
railways. 

[For  other  cases,  see  Statutes,  I.  d,  8,  In 
Digest  Sup.  Ct.  1908.] 

Federal  courts  —  rules  of  decision  — 
corporate  taxation  —  inequality. 

3.  Until  the  highest  court  of  the  state 
decides  otherwise,  the  Federal  Supreme 
Court  will  assume  that  there  is  no  such 
unconstitutional  inequality  of  treatment  in 
the  taxation  of  franchises  of  domestic  cor- 
porations between  corporations  with  stock 
having  a  stated  par  value  and  those  having 
no  stated  par  value  for  their  stock  as  is 
asserted  to  exist  on  the  theory  that  the 
state  court  having  decided  that  corpora- 
tions with  stock  havinff  no  stated  par  value 
can  be  admitted  to  do  ousiness  in  the  state, 
all  such  corporations  fall  within  the  statu- 
tory provision  imposing  a  tax  of  only  $26 
upon  foreign  corporations  without  a  capital 
stock. 

[For  other  cases,  see  Courts,  VII.  c,  6;  Con- 
stitutional Law,  IV.  a,  4,  in  Digest  Sup.  Ct. 
1908.] 

Commerce  —  state  taxation  —  railway 
franchise  tax. 

4.  A  state  franchise  tax  upon  a  do- 
mestic railway  company  does  not  contravene 
the  commerce  clause  of  the  Federal  Con- 
stitution merely  because  the  value  of  the 
franchise  taxed  is  derived  partly  from  the 
fact  that  the  corporation  does  interstate 
business. 

[For  other  cases,  see  Commerce,  III.  d,  7,  in 
Digest  Sup.  Ct.  1908.] 

Taxes  —  Federal  agency  —  railway 
under  Federal  control. 

5.  The  fact  that  a  domestic  railway 
company  was  under  Federal  control  during 
the  tax  year  does  not  exonerate  it  from 
a  state  franchise  tax. 

[For  other  cases,  see  Taxes,  I.  c,  2,  in  Digest 
Sup.  Ct.  1908.] 


Taxes  —  validity  —  double  taxation. 

6.  The  supposed  prohibition  against 
double  taxation  in  the  Missouri  Constitu- 
tion was  nut  violated  by  the  provision  of 
Mo.  Laws  1917,  pp.  237-242,  imposing  a 
franchise  tax  upon  domestic  corporations 
equal  to  a  specified  per  cent  of  their  capital 
stock  employed  in  the  state. 

[For  other  cases,  see  Taxes,  I.  c,  8,  d.  In 
Digest  Sup.  Ct.  1908.] 

Taxes  —  franchise  tax  —  domestic  <?or- 
porations  —  capital  employed  outside 
state  —  surplus. 

7.  The  franchise  tax  imposed  upon 
domestic  corporations  by  Mo.  Laws  1017, 
pages  237-242,  must,  in  case  of  a  corpora- 
tion employing  only  a  part  of  its  capita! 
within  the  state,  be  deemed  to  be  intended 
to  be  measured  by  the  proportion  of  capital 
stock  and  surplus  within  the  state,  although 
the  statute  says  that  *'sucli  corporation 
shall  pay  an  annual  franchise  tax  equal  to 
94o  of  1  per  cent  of  its  capital  stock  em- 
ployed in  this  state,"  since  these  words 
lolfow  words  laying  the  normal  tax 
measured  by  stock  and  surplus,  and  the 
sentence  quoted  continues:  "And  for  the 
purposes  of  this  act,  such  corporation  shall 
be  deemed  to  have  employed  in  this  state 
that  proportion  of  its  entire  outstanding 
capital  stock  and  surplus  that  its  property 
and  assets  in  this  state  bear  to  all  its  prop- 
erty and  assets,  wherever  located.** 

[For  other  cases,  see  Taxes,  I.  c,  3,  d,  in  Di^st 
Sup.  Ct.  1908.] 

[No.  636.] 

Argued  March  2  and  3,  1921.    Decided  May 

2,  1021. 

APPEAL  from  the  District  Court  of 
the  United  States  for  the  Western 
District  of  Missouri  to  review  a  decree 
which  refused  a  preliminary  injunction 
to  restrain  the  collection  of  a  franchise 
tax.  Affirmed. 
The  facts  are  stated  in  the  opinion. 


Elmendorf  v.  Taylor,  6  L.  ed.  U.  S.  290 ; 
Jackson  ex  dem.  St.  John  v.  Chew,  6  L. 
ed.  U.  S.  583;  Mitchell  v.  Burlington,  18 
L.  ed.  U.  S.  351;  United  States  ex  rel. 
Butz  V.  Muscatine,  19  L.  ed.  U.  S.  490; 
Forepaugh  v,  Delaware,  L.  &  W.  R.  Co, 
5  L.R.A.  508,  and  Snare  &  T.  Co.  v. 
Friedman,  40  L.R.A.(N.S.)  380. 

As  to  state  licenses  or  taxes,  general- 
ly, as  affecting  interstate  commerce — 
see  notes  to  Bothermel  v.  Meyerle,  9 
L.R.A.  366;  American  Fertilizing  Co.  v. 
North  Carolina  Bd.  of  Agri.  11  L.R.A. 
179;  Gibbons  v.  Ogden,  6  L.  ed.  U.  S. 
23;  Brown  v.  Maryland,  6  L.  ed.  U.  S. 
678;  Ratterman  v.  Western  U.  Teleg. 
Co.  32  L.  ed.  U.  S.  229;  Harmon  v.  Chi- 
cago, 37  L.  ed.  U.  S.  217;  aeveland,  C. 
C.  ft  St.  L.  R.  Co.  V.  Backus,  38  L.  ed. 
U.  S.  1041;  Postal  Teleg.  Cable  Co.  v. 
Adams,  39  L.  ed.  U.  S.  311,  and  Pitts- 
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burg  &  S.  Coal  Co.  v.  Bates,  39  L.  ed. 
U.  S.  538. 

On  state  regulation  of  interstate  or 
foreign  commerce — see  notes  to  Nor- 
folk &  W.  R.  Co.  V.  Com.  13  L.R.A.  107, 
and  Qloucester  Ferry  Co.  v.  Pennsyl- 
vania, 29  L.  ed.  U.  S.  158. 

On  corporate  taxation  and  the  com- 
merce clause — see  note  to  Sanford  v. 
Poe,  60  L.R.A.  641. 

On  taxation  of  corporate  franchises  in 
the  United  States — see  note  to  Louis- 
ville Tobacco  Warehouse  Co.  v.  Com.  57 
L.R.A.  34. 

As  to  what  property  is  part  of  fran- 
chise of  corporation  for  purposes  of 
taxation— see  note  to  Yellow  River  Im- 
prov.  Co.  V.  Wood  County,  17  L.R.A.  92. 

On  constitutional  equidity  in  relation 
to  corporate  taxation — see  note  to  Bacon 
V.  State  Tax  Comrs.  60  L.RJk.  321. 

S6«  V.  S. 
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Messrs.  Edward  T.  Miller  and  Henry 
8.  Conrad  argued  the  cause,  and,  with 
Mr.  William  F.  Evans,  filed  a  brief  for 
appellant : 

Double  taxation  in  Missouri  is  pro- 
hibited by  the  Constitution  of  that  state. 

State  V.  St.  Louis,  K.  C.  ft  N.  R.  Co. 
77  Mo.  202;  State  ex  rel.  Pearson  v. 
Louisiana  &  N.  River  R.  Co.  196  Mo. 
535,  94  S.  W.  279. 

The  state  of  Missouri  assessed  and 
collected  a  tax  on  all  the  property  of  ap- 
pellant  in  Missouri,  tangible  and  in- 
tangible, the  intangible  property  being 
classified  under  the  head  "all  other 
property,"  and  this  tax  was  paid.  In  as- 
sessing this  tax,  all  of  the  franchises 
of  appellant,  other  than  the  right  to  be 
a  corporation,  were  taxed.  One  of  those 
franchises  was  the  right  to  transact 
business  in  Missouri.  The  attempt  to 
impose  a  further  tax  upon  this  franchise 
is  in  violation  of  the  provisiong  of  the 
Constitution  of  Missouri,  above  set 
forth,  as  interpreted  and  applied  by  the 
supreme  court  of  that  state. 

State  ex  rel.  Kansas  City  v.  East  Fifth 
Street  R.  Co.  140  Mo.  548,  38  L.R.A. 
218,  62  Am.  St.  Rep.  742,  41  S.  W.  955; 
State  ex  rel.  Wabash  R.  Co.  v.  Roach, 
267  Mo.  311,  184  S.  W.  969;  State  ex  rel. 
Marquette  Hotel  Invest.  Co.  v.  State 
Tax  Commission,  282  Mo.  213,  221  S.  W. 
721. 

The  tax  imposed  was  on  appellant's 
right  to  transact  business  in  Missouri 
during  the  year  1919.  As  appellant's 
railroads  and  property  were  in  posses- 
sion of  and  operated  by  the  Federal 
government  during  that  entire  year,  it 
was  not  doing  business  in  Missouri,  and 
the  privilege  being  thus  denied,  the  tax 
could  not  be  imposed. 

United  States  v.  Emery,  B.  T.  Realty 
Co.  237  U.  S.  28,  59  L.  ed.  825,  35  Sup. 
Ct.  Rep.  499 ;  McCoaeh  v.  Minehill  &  S. 
H.  R.  Co.  228  U.  S.  295,  57  L.  ed.  842, 
33  Sup.  Ct.  Rep.  419;  Public  Service  R. 
Co.  V.  Herold,  144  C.  C.  A.  184,  229  Fed. 
902;  Ohio  v.  Harris,  144  C.  C.  A.  174, 
229  Fed.  892. 

The  tax  under  the  Act  of  1917,  im- 
posed on  domestic  corporations  trans- 
acting business  in  other  states  as  well 
as  in  Missouri,  is  based  solely  on  the 
amount  of  capital  stock  of  such  corpo- 
rations employed  in  business  in  Mis- 
souri. The  taxing  authorities  ignored 
the  plain  mandate  of  the  statute  in  as- 
sessing the  tax  in  controversy. 

Spreckels  Sugar  Ref.  Co.  v.  McClain, 
192  U.  S.  397,  416,  48  L.  ed.  496,  603,  24 
Sup.  Ct.  Rep.  376;  Gould  v.  Gould,  245 
05  L.  ed. 


U.  S.  151,  153,  62  L.  ed.  211,  213,  38 
Sup.  Ct.  Rep.  53;  Eidman  v.  Martinez, 
184  U.  S.  578,  583,  46  L.  ed.  697,  701, 
22  Sup.  Ct.  Rep.  515;  Swan  &  F.  Co.  v. 
United  States,  190  U.  S.  143,  146,  47 
L.  ed.  984,  986,  23  Sup.  Ct.  Rep.  702; 
State  ex  rel.  Crow  v.  West  Side  Street  R. 
Co.  146  Mo.  169,  47  S.  W.  959;  Bankers' 
Life  Co.  V.  Chom,  —  Mo.  — ,  186  S.  W. 
685;  State  ex  rel.  Koeln  v.  Lesser,  237 
Mo.  318,  141  S.  W.  888;  Lea  veil  v. 
Blades,  237  Mo.  700,  141  S.  W.  803; 
State  ex  rel.  Carleton  Dry  Goods  Co.  v. 
Alt,  224  Mo.  513,  123  S.  W.  882. 

The  Act  of  1917  is  in  violation  of  the 
Federal  Constitution,  in  that  it  fails  to 
provide  for  any  notice,  hearing,  or  re- 
view for  the  taxpayer,  either  before  or 
after  the  assessment  of  the  tax,  or  the 
imposition  of  the  severe  penalties  there- 
in denounced. 

Coe  V.  Armour  Fertilizer  Works,  237 
U.  S.  413,  59  L.  ed.  1027,  35  Sup.  Ct. 
Rep.  625;  Security  Trust  &  S.  V.  Co. 
V.  Lexington,  203  U.  S.  323,  333,  51  L. 
ed.  204,  208,  27  Sup.  Ct.  Rep.  87;  Cen- 
tral of  Georgia  R.  Co.  v.  Wright,  207  U. 
S.  127,  .138,  52  L.  ed.  134,  141,  28  Sup. 
Ct.  Rep.  47,  12  Ann.  Cas.  463;  Embree 
v.  Kansas  City  &  L.  B.  Road  Dist.  240 
U.  S.  242,  60  L.  ed.  624,  36  Sup.  Ct.  Rep. 
317;  Londoner  v.  Denver,  210  U.  S.  373, 
52  L.  ed.  1103,  28  Sup.  Ct.  Rep.  708; 
Turner  v.  Wade,  254  U.  S.  64,  ante,  134, 
41  Sup.  Ct.  Rep.  27. 

The  state  taxing  authorities  errone- 
ously interpreted  and  administered  the 
Act  of  1917  by  failing  to  give  to  the 
word  "surplus"  in  said  act  its  plain, 
usual,  and  customary  meaning  as  excess 
of  assets  over  liabilities,  and  in  errone- 
ously interpreting  and  applying  the 
word  ''surplus''  as  denoting  gross  assets 
of  appellant,  less  only  its  liability  to  its 
stockholders  in  respect  of  their  capital 
stock. 

Greene  v.  Louisville  &  Interurban  R. 
Co.  244  U.  S.  499,  61  L.  ed.  1280,  37 
Sup.  Ct.  Rep.  673,  Ann.  Cas.  1917E,  88; 
Louisville  &  N.  R.  Co.  v.  Greene,  244  U. 
S.  522,  6  L.  ed.  1291,  37  Sup.  Ct.  Rep. 
683,  Ann.  Cas.  1917E,  97;  Johnson  v. 
Wells,  F.  &  Co.  239  U.  S.  234,  60  L. 
ed.  243,  36  Sup.  Ct.  Rep.  62;  St.  Louis 
Southwestern  R.  Co.  v.  Arkansas,  235 
U.  S.  350,  59  L.  ed.  265,  35  Sup.  Ct.  Rep. 
99;  Galveston,  H.  ft  S.  A.  R.  Co.  v. 
Texas,  210  U.  S.  217,  52  L.  ed.  1031,  28 
Sup.  Ct.  Rep.  638;  Mountain  Timber  Co. 
V.  Washington,  243  U.  S.  219,  237,  61 
L.  ed.  685,  606,  37  Sup.  Ct.  Rep.  260, 
Ann.  Cas.  1917D,  642,  13  N.  C.  C.  A. 
927;  Shaffer  v.  Carter,  252  U.  8.  37, 
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64  L.  ed.  445,  40  Sup.  Ct.  Rep.  226; 
Kuhn  V.  Fairmont  Coal  Co.  215  U.  S. 
349,  54  L.  ed.  228,  30  Sup.  Ct.  Rep.  140 ; 
Burgess  v.  Seligman,  107  U.  S.  20,  27 
L.  ed.  359,  2  Sup.  Ct.  Rep.  10;  People 
ex  rel.  Railway  Advertising  Co.  v.  Rob- 
erts, 4  App.  Div.  288,  39  N.  Y.  Supp. 
448;  First  Nat.  Bank  v.  Moon,  102  Kan. 
334,  L.R.A.1918C,  986,  170  Pac.  33; 
Fidelity  Trust  Co.  v.  Board  of  Equaliza- 
tion, 77  N.  J.  L.  128,  71  Atl.  61 ;  Leather 
Mfrs.  Nat.  Bank  v.  Treat,  116  Fed.  774; 
People  ex  rel.  McClure  Publications  v. 
Purdy,  161  App.  Div.  541, 146  N.  Y.  Supp. 
646;  Houston  &  T.  C.  R.  Co.  v.  McDon- 
ald, 105  Tex.  334,  148  S.  W.  287;  And- 
erson V.  Farmers'  Loan  &  T.  Co.  154  C. 
C.  A.  202,  241  Fed.  322;  State  ex  rel.  Mu- 
tual Ben.  L.  Ins.  Co.  v.  Utter,  34  N.  J.  L. 
489;  State  v.  Morristown  Fire  Asso.  23 
N.  J.  L.  195;  Lapsley  v.  Merchants 
Bank,  105  Mo.  App.  98,  78  S.  W.  1095; 
Decker  v.  Diemer,  229  Mo.  296,  129  S. 
W.  936;  Southern  Ins.  Co.  v.  Milligan, 
154  Ky.  216,  157  S.  W.  37;  Greeff  v. 
Equitable  Life  Assur.  Soc.  160  N.  Y. 
19,  46  L.R.A.  288,  73  Am.  St.  Rep.  659. 
54  N.  E.  712;  State,  People's  F,  Ins.  Co. 
Prosecutor  v.  Parker,  35  N.  J,  L.  575; 
Bank  of  Commerce  v.  Tennessee,  161  U. 
S.  134,  147,  148,  40  L.  ed.  645,  649,  650, 
16  Sup.  Ct.  Rep.  456;  Cole,  Assets,  pp. 
70,  95,  200. 

It  is  a  decisive  canon  of  construction 
that  where  a  word  which  has  a  known 
legal  meaning  is  used  in  a  statute,  it 
must  be  presumed  that  the  word  is  used 
in  its  ordinary  sense,  in  the  absence  of 
an  indication  of  a  contrary  intent. 

McCool  V.  Smith,  1  Black,  459,  464, 
470,  17  L.  ed.  218,  221;  The  Abbotsford, 
98  U.  S.  440,  444,  25  L.  ed.  168,  170. 

It  is  also  presumed  that  the  legisla- 
ture used  and  intended  to  use  words  in 
a  statute  in  their  usual  sense  at  the  time 
ihe  law  was  pai^sed,  unless  it  clearly  ap- 
pears that  it  intended  to  use  them  in 
a  more  restricted  or  different  sense. 

St.  Louis  &  S.  F.  R.  Co.  v.  Furry,  52 
C.  C.  A.  526,  114  Fed.  906. 

The  state  taxing  authorities,  in  ad- 
ministering the  Act  of  1917,  unlawfully 
and  unconstitutionally  discriminated 
against  appellant  by  assessing  its  tax 
greatly  in  excess  of  and  out  of  all  pro- 
portion to  taxes  assessed  against  other 
railroad  companies  in  Missouri,  similarly 
circumstanced  as  appellant,  in  violation 
of  the  Federal  Constitution,  thereby 
denying  to  appellant  the  equal  protec- 
tion of  the  law,  and  in  violation  of  the 
Missouri  Constitution,  requiring  uni- 
formity in  taxation. 
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F.  S.  Royster  Guano  Co.  v.  Virginia, 
253  U.  S.  472,  64  L.  ed.  989,  40  Sup.  Ct. 
Rep.  562. 

The  tax  is  based  upon  all  the  capital 
stock  of  appellant  employed  in  the 
state  of  Missouri,  and  thereby  imposes 
a  burden  upon  interstate  commerce. 

St.  Louis  Southwestern  R.  Co.  ▼. 
Arkansas,  235  U.  S.  350,  59  L.  ed.  265, 
35  Sup.  Ct.  Rep.  99;  Leloup  v.  Mobile, 
127  U.  S.  640,  32  L.  ed.  311,  2  Inters. 
Com.  Rep.  134,  8  Sup.  Ct.  Rep.  1380; 
Crutcher  v.  Kentucky,  141  U.  S.  47,  35 
L.  ed.  649,  11  Sup.  Ct.  Rep.  851;  West- 
ern  U.  Teleg.  Co.  v.  Kansas,  216  U.  S. 
1,  54  L.  ed.  355,  30  Sup.  Ct.  Rep.  190; 
Pickard  v.  Pullman  Southern  Car  Co. 
117  U.  S.  34,  29  L.  ed.  785,  6  Sup.  Ct. 
Rep.  635;  Allen  v.  Pullman's  Palace 
Car  Co.  191  U.  S.  171,  48  L.  ed.  134,  24 
Sup.  Ct.  Rep.  39;  Crew  Levick  Co.  v. 
Pennsylvania,  245  U.  S.  292,  62  L.  ed. 
295,  38  Sup.  Ct.  Rep.  126;  Wells,  F.  & 
Co.  V.  Nevada,  248  U.  S.  165,  63  L.  ed. 
190,  39  Sup.  Ct.  Rep.  62. 

The  tax  based  upon  "surplus,"  re- 
ferred to  in  the  act,  and  as  "surplus" 
is  construed  by  the  supreme  court  of 
the  stale  of  Missouri,  imposes  an  unlaw- 
ful burden  upon  interstate  commerce. 

State  ex  rel.  Marquette  Hotel  Invest. 
Co.  v.  State  Tax  Commission,  282  Mo. 
213,  221  S.  VV.  721;  State  Tax  on  B. 
Gross  Receipts,  15  Wall.  297,  21  L.  ed. 
169;  St.  Louis  Southwestern  R.  Co.  r. 
Arkansas,  235  U.  S.  363,  59  L.  ed.  265, 
35  Sup.  Ct.  Rep.  99;  United  States  Glue 
Co.  v.  Oak  Creek,  247  U.  S.  321,  62  L 
ed.  1135,  38  Sup.  Ct.  Rep.  499,  Ann. 
Cas.  1918E,  748. 

The  measurement  of  the  tax  in  ques- 
tion, in  administering  the  same,  is  arbi- 
trary, unreasonable,  and  unduly  burdens 
interstate  commerce. 

Fargo  V.  Hart,  193  U.  S.  490,  48  L.  ed. 
761,  24  Sup.  Ct.  Rep.  498;  Union  Tank 
Line  Co.  v.  Wright,  249  U.  S.  275-282, 
63  L.  ed.  602-607,  39  Sup.  Ct.  Rep.  276; 
Wallace  v.  Hines,  253  U.  S.  66,  64  L.  ed. 
782,  40  Sup.  Ct.  Rep.  435. 

Where  a  tax  is  fixed  by  an  assessing 
board,  the  courts,  either  of  common  law 
or  equity,  are  powerless  to  give  relief 
against  an  erroneous  judgment  of  ths 
assessing  body,  and  the  authority  of  the 
courts  is  limited  to  attacking  the  judg- 
ments of  such  boards  or  commissions  for 
want  of  jurisdiction  or  fraud. 

State  ex  rel.  Johnson  v.  Merchants  A 
Miners  Bank,  279  Mo.  228,  213  S.  W. 
815;  State  ex  rel.  Gracy  v.  Bank  of 
Neosho,  120  Mo.  175,  25  S.  W.  372; 
Cooley,  Taxn.  2d  ed.  pp.  748*750;  Sute 

250    V.  8. 


1020.  8T.  LOUIS-SAN  FRANCISCO  R.  CO.  ▼.  MIDDLEKAMP. 

ex  rel.  Teare  v.  Dnngan,  265  Mo.  368,  was  the  intention  of  the  legislature  to 
177  S.  W.  604 ;  State  ex  rel.  Stone  v.  impose  the  tax  on  both  capit^  stock  and 
Christian  County  Bank,  234  Mo.  197,  surplus  of  all  corporations  subject  to 
136  S.  W.  335;  Hamilton  v.  Rosenblatt,  the  tax,  and  that  the  omission  of  the 
8  Mo.  App.  241;  National  Bank  v.  words  ''and  surplus''  between  the  words 
Staats,  155  Mo.  55,  55  S.  W.  G26.  "capital  stock"  and  "employed  in  this 
There  is  no  provision  for  a  hearing  on  state,"  in  the  second  clause  of  §  1,  is  a 
the  part  of  a  taxpayer  under  the  FVan-  mere  clerical  error  and  inadvertence, 
ehise  Act  of  1917,  and  the  figures  sub-  which  the  courts  will  correct  by  con- 
mitted  by  the  appellant  in  its  report  to  struction,  to  give  effect  to  the  manifest 
the  tax  commission  in  fact  were  not  intention  of  the  legislature, 
adopted  by  the  tax  commission  as  re-  United  States  ex  rel.  Atty.  Gen.  v. 
ported.  Delaware  &  H.  Co.  213  U.  S.  366,  53 
Security  Trust  &  S.  V.  Co.  v.  Lexing-  L.  ed.  835,  29  Sup.  Ct.  Rep.  527;  Bing- 
ton,  203  U.  S.  323,  333,  51  L.  ed.  204,  ham  v.  Birmingham,  103  Mo.  345,  15  S. 
208,  27  Sup.  Ct.  Rep.  87;  Central  of  W.  533;  36  Cyc.  1127;  Continental  OU 
Georgia  R.  Co.  v.  Wright,  207  U.  S.  127,  Co.  v.  Santa  Fe,  25  N.  M.  94,  3  A.L.R. 
138,  52  L.  ed.  134,  141,  28  Sup.  Ct.  Rep.  404,  177  Pac.  742;  25  R.  C.  L.  \  222,  pp. 
47,  12  Ann.  Cas.  463;  Coe  v.  Armour  967,  969;  37  Cyc.  768;  Cooley,  Taxn.  3d 
Fertilizer  Works,  237  U.  S.  413,  59  L.  ed.  pp.  460-465;  Black,  Interpretation 
ed.  1027,  35  Sup.  Ct.  Rep.  625.  of  Statutes,  2d  ed.  §  145,  p.  515;  End- 
Mr.  Frank  W.  McAllister,  former  At-  ^i<5h.  Interpretation  of  Statutes,  t  346, 
tomey  General  of  Missouri,  argued  the  P-  ^^^5  *f  Lewis's  Sutherland,  Stat. 
cause,  and,  with  Mr.  Jesse  W.  Barrett,  Constr.  2d  ed.  pp.  993,  994;  United 
Attorney  General,  and  Mr.  Merrill  E.  States  v.  Goldenberg,  168  U.  S.  95,  98, 
Otis,  filed  a  brief  for  appellees:  ^^  L.  ed.  394,  395,  18  Sup.  Ct.  Rep.  3; 
Double  taxation  is  not  prohibited  by  United  States  v.  Stowell,  133  U.  S.  1, 
the  Constitution  of  Missouri  in  express  ^2,  33  L.  ed.  555,  558,  10  Sup.  Ct.  Rep. 
terms,  and  is  invalid  only  when  the  uni-  ^^4;  Penn  Mut.  L.  Ins.  Co.  v.  Lederer, 
formity  section  is  thereby  violated.  The  247  Fed.  561 ;  Scottish  Union  &  Nat. 
assessment  required  bv  the  Act  of  1901  ^^s.  Co.  v.  Bowland,  196  U.  S.  611,  629, 
is  for  property  taxation,  and  is  not  a  ^9  L.  ed.  619,  627,  25  Sup.  Ct.  Rep.  345; 
franchise,  excise,  or  privilege  tax.  Johnson  v.  Southern  P.  Co.  196  U.  S.  1, 
Double  taxation  in  a  legal  sense  does  17,  49  L.  ed.  363,  369,  25  Sup.  Ct.  Rep. 
not  exist  unless  the  double  tax  is  laid  i^>  17  Am.  Neg.  Rep.  412;  United 
on  the  same  basis  upon  the  same  prop-  States  v.  Lacher,  134  U,  S.  624,  628,  33 
erty.  L-  ed.  1080,  1083,  10  Sup.  Ct.  Rep.  625; 
.  State  ex  rel.  Marquette  Hotel  In-  Hartranft  v.  Oliver,  125  U.  S.  525,  31 
vest.  Co.  V.  State  Tax  Commission,  282  L-  ed.  813,  8  Sup.  Ct.  Rep.  958;  United 
Mo.  213,  221  S.  W.  721;  St.  Louis-San  States  v.  Thompson,  189  Fed.  841; 
Francisco  R.  Co.  v.  Middelkamp  (June  United  States  v.  Raisch,  144  Fed.  486; 
29,  1920,  D.  C.  Mo.) ;  St.  Louis  South-  Travis  v.  American  Cities  Co.  192  App. 
western  R.  Co.  v.  Arkansas,  235  U.  S.  Div.  16,  182  N.  Y.  Supp.  394;  Re  Clark, 
.360,  59  L.  ed.  265,  35  Sup.  Ct.  Rep.  99;  270  Mo.  362,  194  S.  W.  64;  State  ex  rel. 
Flint  V.  Stone  Tracy  Co.  220  U.  S.  107,  American  Mfg.  Co.  v.  Koeln,  278  Mo. 
161,  55  L.  ed.  414,  417,  31  Sup.  Ct.  Rep.  37,  211  S.  W.  31. 

342,  Ann.  Cas.  1912B,  1312;  Ohio  Tax       The  act  provides  that  if  taxes  are  not 

Cases,  232  U.  S.  576,  593,  58  L.  ed.  738,  paid,  suits  shall  be  brought  to  coUect,  in 

746,  34  Sup.  Ct.  Rep.  372 ;  Shaffer  v.  ^iie  name  of  the  state,  in  a  court  of  com- 

9^J^^Ia  P  ^.^o^'^'  S;  ^th  ®^'  ^^'  Petent  jurisdiction,  and  this  is  the  only 

459,  40  Sup.  Ct.  Rep.  221;  State  ex  rel.  !l^o«o  k^  ^ui^u  «o«mnr»f  »«o,r  k.*  «« 

Gaston  y.  Shields,  230  Mo.  100,  130  S.  f^'Z  Xu  SXlTrkT  ftrZ' 

W.  298;  State  v.  Taylor,  186  Mo.  614,  ^^'^^-    Thw  dearly  affords  the  taxpay- 

86  S  W  564  ^^  ^^      opportunity  for  a  hearing  as  the 

The   ict   of   Congress    providing   for  ^*^  requires. 
Federal  control  of  railroads  during  the       Hagar  v.  Reclamation  Dist.  Ill  U.  S. 

War   specifically   preserves   unimpaired  701,  711,  28  L.  ed.  569,  573,  4  Sup.  Ct. 

the  power  of  the  state  to  assess  and  col-  Rep.  663 ;  Davidson  v.  New  Orleans,  96 

lect  taxes,  including  a  tax  of  the  char-  U.  S.  97,  104,  24  L.  ed.  616,  619 ;  Ken- 

aeter  here  in  question,  during  Federal  tucky  R.  Tax  Cases,  116  U.  S.  321,  335, 

control.  29  L.  ed.  414,  418,  6  Sup.  Ct.  Rep.  57; 

Wabash  R.  Co.  v.  Board  of  Review,  Winona  ft  St.  P.  Land  Co.  v.  Minnesota, 

288  111.  159,  123  N.  E.  259.  159  U.  S.  626,  634,  40  L.  ed.  247,  250, 

The  context  clearly  discloses  that  it  16  Sup.  Ct.  Rep.  83;  Gallup  v«  &<&\im\^\.^ 
«5  li.  ed.  ^^^ 
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183  U.  S.  300,  307,  46  L.  ed.  207,  213, 
22  Sup.  Ct.  Rep.  162;  Security  Trust  & 
S.  V.  Co.  V.  Lexington,  203  U.  S.  323, 
333,  51  L.  ed.  204,  208,  27  Sup.  Ct.  Rep. 
87;  Clement  Nat.  Bank  v.  Vermont,  231 
U.  S.  120, 143,  58  L.  ed.  147, 159,  34  Sup. 
Ct.  Rep.  31;  Wells,  F.  &  Co.  v.  Nevada, 
248  U.  S.  165,  168,  63  L.  ed.  190,  192, 
39  Sup.  Ct.  Rep.  62;  Embree  v.  Kansas 
City  &  L.  B.  Road  Dist.  257  Mo.  611, 166 
S.  W.  282,  240  U.  S.  242,  251,  60  L.  ed. 
624,  629,  36  Sup.  Ct.  Rep.  317. 

The  supreme  court  of  Missouri  has 
construed  the  law  involved  here,  in 
State  ex  rel.  Marquette  Hotel  Invest. 
Co.  V.  State  Tax  Commission,  282  Mo. 
213,  221  S.  W.  721,  and  defined  the  term 
''surplus,''  as  used  in  the  law,  to  mean 
the  excess  of  the  value  of  assets  over  the 
par  value  of  capital  stock,  and  this  court 
will  follow  that  construction. 

Elmendorf  v.  Taylor,  10  Wheat.  152, 
160,  6  L.  ed.  289,  292;  Northern  P.  R. 
Co.  V.  Meese,  239  U.  S.  614,  619,  60  L. 
ed.  467,  468,  36  Sup.  Ct.  Rep.  223,  10 
N.  C.  C.  A.  939;  Forsyth  v.  Hammond, 
166  U.  S.  506,  518,  41  L.  ed.  1095,  1100, 
17  Sup.  Ct,  Rep.  665;  Farncomb  v.  Den- 
ver, 252  U.  S.  7,  64  L.  ed.  424,  40  Sup. 
Ct.  Rep.  271;  Wilson  v.  Standefer,  184 
U.  S.  399,  412,  46  L.  ed.  612,  618,  22 
Sup.  Ct.  Rep.  384;  Fairfield  v.  Gallatin 
County,  100  U.  S.  52,  25  L.  ed.  546; 
Ridings  v.  Johnson,  128  U.  S.  224,  32  L. 
ed.  405,  9  Sup.  Ct.  Rep.  72;  Watson  v. 
Maryland,  218  U.  S.  173,  54  L.  ed.  987, 
30  Sup.  Ct.  Rep.  644;  Kentucky  Union 
Co.  v.  Kentucky,  219  U.  S.  140,  55  L.  ed. 
137,  31  Sup.  Ct.  Rep.  171;  Lindsley  v. 
Natural  Carbonic  Gas  Co.  220  U.  S.  61, 
55  L.  cd.  369,  31  Sup.  Ct.  Rep.  337,  Ann. 
Cas.  1012C,  160;  Michigan  C.  R.  Co.  v. 
Michigan  R.  Commission,  236  U.  S.  (>15, 
69  L.  od.  750,  P.U.R.1915C,  263,  35  Sup. 
Ct.  Rep.  422;  Price  v.  Illinois,  238  U.  S. 
446,  59  L.  ed.  1400,  35  Sup.  Ct.  Rep.  892 ; 
Erie  R.  Co.  v.  Hilt,  247  U..S.  97,  100,  62 
L.  ed.  1003,  1004,  38  Sup.  Ct.  Rep.  435; 
Clement  Nat.  Bank  v.  Vermont,  231  U. 
8.  120,  134,  58  L.  ed.  147,  155,  34  Sup. 
Ct.  Rep.  31. 

The  appellant  wholly  failed  to  show 
or  point  out  any  discrimination  against 
it  as  compared  with  the  tax  assessed 
against  other  railroad  companies.  The 
state  tax  commission  based  its  computa- 
tion of  appellant's  taxes  solely  upon 
the  sworn  values  stated  by  it  in  its  re- 
port. The  returns  made  for  the  pur- 
poses of  property  or  ad  valorem  taxes 
are  not  any  basis  for  comparison  of 
values  for  the  purposes  of  assessing  the 
franchise  or  excise  tax,  as  the  property 
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returned  for  the  former  tax  is  not  iden- 
tical with  the  property  and  assets  re- 
ported for  the  latter. 

State  ex  rel.  Spratt  v.  Chicago,  R.  L 
&  P.  R.  Co.  162  Mo.  394,  63  S.  W.  497; 
State  ex  rel.  Tillery  v.  Hannibal  &  St. 
J.  R.  Co.  89  Mo.  102, 14  S.  W.  511 ;  State 
ex  rel.  Ziegeuhein  v.  St.  Louis  &  S.  F.  R. 
Co.  117  Mo.  1,  22  S.  W.  910;  State  ex 
rel.  Hayes  v.  Hannibal  &  St.  J.  R.  Co. 
135  Mo.  618,  37  S.  W.  532;  Sunday  Lake 
Iron  Co.  v.  Wakefield  Twp.  247  U.  S. 
350,  62  L.  ed.  1154,  38  Sup.  Ct.  Rep. 
495;  Chicago,  B.  &  Q.  R.  Co.  v.  Babcock, 
204  U.  S.  585,  597,  51  L.  ed.  636,  640, 
27  Sup.  Ct.  Rep.  326;  Coulter  v.  Louis- 
ville &  N.  R.  Co.  196  U.  S.  599.  608,  49 
L.  ed.  615,  617,  25  Sup.  Ct.  Rep.  342. 

The  supreme  court  of  Missouri  did 
not  hold  in  the  Marquette  Hotel  Invest. 
Co.  Case  (282  Mo.  213,  221  S.  W.  721) 
that,  under  the  Missouri  fi*anchise  tax 
law,  the  tax  is  measured  by  the  volume 
of  business,  and  the  tax  of  which  appel- 
lant complains  was  not  assessed  on  that 
basis.  The  law  measures  the  tax  by  the 
proportion  property  and  assets  located 
in  the  state  bear  to  total  property  and 
assets,  wherever  located.  The  supreme 
court  of  Missouri  so  held,  and  the  tax 
in  question  was  assessed  according  to 
that  rule.  It  is  thoroughly  established 
that  capital  employed  in  interstate  com- 
merce, although  not  itself  directly  tax- 
able by  the  state,  may  be  lawfully  in- 
cluded in  measuring  a  privilege  or  excise 
tax. 

Western  U.  Teleg.  Co.  v.  Atty.  Gen. 
125  U.  S.  530,  31  L.  ed.  790,  8  Sup.  Ct. 
Rep.  961;  United  States  Glue  Co.  v. 
Oak  Creek,  247  U.  S.  321,  326,  327,  62 
L.  ed,  1135,  1140,  1141,  38  Sup.  Ct.  Rep. 
499,  Ann.  Cas.  1918E,  748;  Armour  ft 
Co.  V.  Virginia,  246  U.  S.  1,  7,  62  L 
ed.  547,  550,  38  Sup.  Ct.  Rep.  267;  Kan- 
sas City,  M.  &  B.  R.  Co.  v.  Stiles,  242 
U.  S.  Ill,  119,  61  L.  ed.  176,  187,  37 
Sup.  Ct.  Rep.  58;  Kansas  City,  Ft.  S. 
&  M.  R,  Co.  V.  Botkin,  240  U.  S.  227,  232, 
60  L.  ed.  617,  619,  36  Sup.  Ct.  Rep.  261; 
Underwood  Typewriter  Co.  v.  Chamber- 
lain, 254  U.  S.  113,  ante,  165,  41  Sup.  Ct 
Rep.  45;  Baltic  Min.  Co.  v.  Massachu- 
setts, 231  U.  S.  82,  83,  58  L.  ed.  132, 133, 

34  Sup.  Ct.  Rep.  15;  Flint  v.  Stone- 
Tracy  Co.  220  U.  S.  107,  165,  55  L.  ed. 
389,  419,  31  Sup.  Ct.  Rep.  342,  Ann.  Caa. 
1912B,  1312;  United  States  Exp.  Co.  r. 
Minnesota,  223  U.  S.  335,  340,  344,  56 
L.  ed.  459,  463,  464,  32  Sup.  Ct.  Rep. 
211;  St.  Louis  Southwestern  R.  Co.  r. 
Arkansas,  235  U.  S.  350,  59  L.  ed.  265» 

35  Sup.  Ct.  Rep.  99. 
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Messrs.  D.  A.  Frank,  J.  W.  Gleed, 
Thomas  0.  Stokes,  and  S.  L.  Swarts 
filed  a  brief  as  amici  curias: 

The  failure  of  the  act  to  provide  for 
notice,  hearing,  and  opportunity  to  be 
heard,  or  a  review,  constitutes  a  taking 
of  the  taxpayer's  property  without  due 
process  of  law,  and  a  denial  to  the  tax- 
payer of  the  equal  protection  of  the 
laws. 

Coe  V.  Armour  Fertilizer  Works,  237 
U.  S.  413,  421,  424,  59  L.  ed.  1027,  1031, 
1032,  35  Sup.  Ct.  Rep.  625;  Central  of 
Georgia  R.  Co.  v.  Wright,  207  U.  S.  127, 
140,  142,  52  L.  ed.  134,  141,  143,  28  Sup. 
Ct.  Rep.  47,  12  Ann.  Cas.  463:  Embree 
V.  Kansas  City  &  L.  B.  Road  Dist.  240 
U.  S.  242,  245,  60  L.  ed.  624,  627,  36 
Sup.  Ct.  Rep.  317;  Londoner  v.  Denver, 
210  U.  S.  373,  384,  386,  52  L.  ed.  1103, 
1112,  1113,  28  Sup.  Ct.  Rep.  708;  Hagar 
V.  Reclamation  Dist.  Ill  U.  S.  701,  707, 
28  L.  ed.  569,  572,  4  Sup.  Ct.  Rep.  663; 
Chicago,  M.  &  St.  P.  R.  Co.  v.  Drainage 
Dist.  253  Fed.  491;  Jackson  Lumber  Co. 
V.  McCrimmon,  164  Fed.  759;  Scott  v. 
Toledo,  1  L.R.A.  688,  36  Fed.  385;  Sant^ 
Clara  County  v.  Southern  P.  R.  Co.  18 
Fed.  385;  Meyers  v.  Shields,  61  Fed. 
721;  State  ex  rel.  Carleton  Dry  Goods 
Co.  V.  Alt,  224  Mo.  493,  123  S.  W.  882 

A  provision  for  the  collection  of  the 
taxes  by  suit,  such  as  provided  by  §  8, 
under  the  circumstances  of  this  case, 
affords  the  taxpayer  absolutely  no  pro- 
tection. 

Ex  parte  Young,  209  U.  S.  123,  147, 
149,  52  L.  ed.  714,  723,  724,  13  L.R.A, 
(N.S.)  932,  28  Sup.  Ct.  Rep.  441,  14 
Ann.  Cas.  764;  State  ex  rel.  Johnson  v. 
Merchants  &  Miners  Bank,  279  Mo.  228, 
213  S.  W.  815. 

Irrespective  of  what  the  legislature 
meant,  and  irrespective  of  the  language 
used,  and  irrespective  of  what  the  in* 
tent  of  the  legislature  might  be,  as 
gathered  from  the  language  used,  this 
court  has  no  right  whatsoever  to  change 
the  tax  base  as  fixed  by  the  legislature. 
Mutual  Ben.  L.  Ins.  Co.  v.  Herold,  198 
Fed.  199;  Haiku  Sugar  Co.  v.  Johnstone, 
161  C.  C.  A.  155,  249  Fed.  103;  United 
States  V.  Coulby,  251  Fed.  982;  Miller 
V.  Gearin,  169  C.  C.  A.  293,  258  Fed. 
225;  American  Net  &  Twine  Co.  v. 
Worthington,  141  U.  S.  468,  35  L.  ed. 
821,  12  Sup.  Ct.  Rep.  55;  Eidman  v. 
Martinez,  184  U.  S.  578,  46  L.  ed.  697, 
22  Sup.  Ct.  Rep.  515;  Swan  &  F.  Co.  v. 
United  States,  190  U.  S.  143,  47  L.  ed. 
984,  23  Sup.  Ct.  Rep.  702;  Benziger  v. 
United  States,  192  U.  S.  38,  48  L.  ed. 
331,  24   Sup.   Ct.  Rep.  189;   Gould   y. 
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Gould,  245  U.  S.  151,  62  L.  ed.  211,  38 
Sup.  Ct.  Rep.  53;  Edwards  v.  Wabaah 
R.  Co.  —  C.  C.  A.  — ,  264  Fed.  610; 
Travis  v.  American  Cities  Co.  192  App. 
Div.  16,  182  N.  Y.  Supp.  394. 

Even  in  the  case  of  remedial  laws, 
which  are  to  be  liberally  construed,  it 
is  the  uniform  rule  that  courts  cannot 
assume  the  functions  of  the  legislature 
by  writing  into  statutes  words  which 
will  correct  the  vital  oversights  or  omis- 
sions of  the  legislature. 

Kehr  v.  Columbia,  136  Mo.  App.  322, 
116  S.  W.  428;  State  ex  rel.  Crow  v. 
West  Side  Street  R.  Co.  146  Mo.  156, 
47  S.  W.  959 ;  Meriwether  v.  Overly,  228 
Mo.  218,  129  S.  W.  1;  Bankers'  Life  Co, 
V.  Chom,  —  Mo.  — ,  186  S.  W.  681; 
State  V.  Long,  203  Mo.  App.  427,  220  S. 
W.  690;  State  ex  rel.  Marquette  Hotel 
Invest.  Co.  v.  State  Tax  Commission, 
282  Mo.  213,  221  S.  W.  721;  United 
States  V.  Goldenberg,  168  U.  S.  95,  42 
L.  ed.  394,  18  Sup.  Ct.  Rep.  3;  Hobbs  v. 
McLean,  117  U.  S.  567,  581,  29  L.  ed. 
940,  945,  6  Sup.  Ct.  Rep.  870;  Bamitz 
V.  Casey,  7  Cranch,  456,  469,  3  L.  ed. 
403,  407. 

There  can  be  no  lawful  collection  of 
a  tax  until  there  is  a  lawful  assessment. 
There  can  be  no  lawful  assessment  ex- 
cept in  the  manner  prescribed  by  law 
and  of  property  designated  by  law  for 
that  purpose.  No  property  is  taxable 
but  that  which  is  required  by  law  to  be 
assessed  for  taxation.  When  the  tax 
gatherer  puts  his  finger  on  the  citizen, 
he  must  also  put  his  finger  on  the  law 
permitting  it.  It  is  not  for  the  tax  as- 
sessor or  tax  collector  to  say  what  prop- 
erty or  what  interests  in  property  are 
to  be  taxed. 

State  ex  rel.  Koeln  v.  Lesser,  237  Mo. 
310,  141  S.  W.  888;  Leavell  v.  Blades, 
237  Mo.  695,  141  S.  W.  893;  State  ex 
rel.  Carleton  Drv  Goods  Co.  v.  Alt,  224 
Mo.  493,  123  S.  W.  882. 

Mr.  Justice  Holmes  delivered  the 
opinion  of  the  court: 

This  is  a  bill  to  restrain  the  collection 
of  a  franchise  tax  imposed  by  the  stat- 
utes of  Missouri  upon  domestic  corpo- 
rations.   Laws  1917,  pp.  237-242.*    The 

1  Section  1.  Every  corporation  organized 
under  the  laws  of  this  state  shall,  in  ad- 
dition to  all  other  fees  and  taxes  now  re- 
quired or  paid,  pay  an  annual  franchise 
tax  to  the  state  of  Missouri  equal  to  %q 
of  1  per  cent  of  the  par  value  of  its  out- 
standing capital  stock  and  surplus,  or  if 
such  corporation  employs  a  part  of  its 
capital  stock  in  business  in  another  state 
or  country,  then  such  corporation  shall  pay 
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plaintiff,  a  corporation  of  Missouri,  filed 
with  the  state  tax  commission  [220]  a 
report,  as  required  by  law,  showing  the 
value  of  its  assets  within  the  state  to  be 
$122,826,652,  and  the  amount  of  its  stock 
employed  within  the  state,  $21,625,830. 
The  state  tax  commission  accepted  these 
figures,  and,  following  the  statute,  levied 
a  tax  measured  by  94o  of  1  per  cent  of 
the  capital  stock  employed  within  the 
state,  and  also  the  same  tax  in  respect 
of  the  excess  in  value  of  the  assets  with- 
in the  state  over  that  of  such  stock, 
treating  that  as  the  ''surplus"  which  the 
statute  takes  as  the  measure  along  with 
the  stock.  The  result,  of  course,  was  a 
tax  of  9io  of  1  per  cent  upon  $122,- 
826,652,  equal  to  $92,119.99.  The  plain- 
tiff contests  the  constitutionality  of  the 
act  under  the  14th  Amendment  and  the 
commerce  clause  (art.  1,  §  8),  and  under 
a  supposed  prohibition  of  double  tax- 
ation in  the  Constitution  of  Missouri. 
It  also  contends  that  if  the  act  was  valid 
it  was  misconstrued  in  the  ascertainment 
of  the  surplus  over  the  value  of  the  cap- 
ital stock  in  the  state.  A  preliminary 
injunction  was  denied  by  three  judges 
sitting  in  the  district  court,  and  the 
plaintiff  appealed. 

The  objection  most  insisted  upon  in 
this  court  was  that  the  statute  made  no 
provision  for  a  hearing,  and  that,  al- 
though the  plaintiff  applied  to  the  tax 
commission  for  a  hearing  and  had  one, 
the  statute  was  bad  because  it  did  not 
provide  one  in  terms.  Central  of 
Georgia  R.  Co.  v.  Wright,  207  U.  S.  127, 
138,  52  L.  ed.  134, 141,  28  Sup.  Ct.  Rep. 
47,  12  Ann.  Cas.  463.  The  mode  of  col- 
lecting the  tax  is  by  a  suit,  where,  of 
course,  the  present  plaintiff  would  be 
heard,  but  it  is  said  that  the  judgment 
of  the  commission  can  be  attacked  only 
for  want  of  jurisdiction  and  fraud.  We 
cannot  suppose,  however,  that  any  ques- 
tion of  law  apparent  on  the  face  of  the 
record  would  not  be  open.  The  consti- 
tutional objection  mainly  relied  upon 
necessarily  would  be.  And  as  in  this 
case  the  commission  accepted  the  plain- 


tiff's figures,  and  the  contest  is  wholly 
upon  matters  of  law,  we  see  nothing  of 
which  [230]  the  plaintiff  can  complain 
in  this  respect.  There  is,  to  be  sure,  one 
charge  involving  matter  of  fact  dehors 
the  record.  It  is  alleged  that  the  plain- 
tiff was  taxed  disproportionately  as  com- 
pared with  other  railroads.  But  the 
plaintiff  was  taxed  upon  its  own  figures, 
in  accordance  with  the  statute,  and 
could  not  complain  of  that.  If  it  had 
made  out  a  case  of  fraud  against  the 
commission,  we  presume  that  the  state 
courts  would  have  been  open  to  it,  as 
well  as  the  district  court  of  the  United 
States.  But  nothing  of  that  kind  was 
proved.  Sunday  Lake  Iron  Co.  v.  Wake- 
field Twp.  247  U.  S.  350,  353,  62  L.  ed. 
1154,  1156,  38  Sup.  Ct.  Rep.  495. 

The  next  objection  to  the  tax  hat 
assumed  greater  importance  than  any 
other  because  it  induced  the  same  judges 
who  sat  in  this  case  to  change  their 
opinion  and  issue  a  temporary  injunc- 
tion in  a  suit  like  this,  brought  by  the 
Southwestern  Bell  Telephone  Company. 
We  will  consider  it,  although  it  hardly 
is  open  on  the  bill.  It  now  has  been  de- 
cided by  the  supreme  court  of  Missouri 
that  corporations  with  stock  having  no 
stated  par  value  can  be  admitted  to  do 
business  in  the  state  (State  ex  rel. 
Standard  Tank  Car  Co.  v.  Sullivan,  282 
Mo.  261,  221  S.  W.  728),  and  that  deci- 
sion was  taken  to  mean  that  all  such 
corporations  fall  within  a  provision  im- 
posing a  tax  of  only  $25  ui>on  foreign 
corporations  without  a  capital  stock. 
On  that  ground  it  was  held  that  the 
Southwestern  Bell  Telephone  Company 
was  denied  the  equal  protection  of  the 
laws.  We  hesitate  to  differ  from  judg<» 
presumably  familiar  with  local  condi- 
tions, but  we  cannot  read  the  careful 
discussion  by  the  Missouri  court  as  hav- 
ing the  meaning  supposed.  It  is  true 
that  it  adverts  to  the  ''lump  annual  tax" 
imposed  upon  foreign  corporations  with- 
out a  capital  stock,  while  arguing  that 
the  policy  and  laws  of  Missouri  do  not 
forbid  their  entering  the  state.    But  at 


an  annual  franchise  tax  equal  to  ^q  ^^  ^ 
per  cent  of  its  capital  stock  employed  in 
this  state,  and  for  the  purposes  of  this  act 
such  corporation  shall  be  deemed  to  have 
employed  in  this  state  that  proportion  of 
its  entire  outstanding  capital  stock  and 
fiurplus  that  its  property  and  assets  in  this 
state  bears  to  all  its  property  and  assets 
wherever  located.  Every  corporation,  not 
organized  under  the  laws  of  this  state,  and 
engaged  in  business  in  this  state,  shall  pay 
an  annual  franchise  tax  to  the  state  of 
Missouri  equal  to  ^o  o^  I  P^i*  ^^^^  ^^  ^^^ 
par  value  of  its  capital  stock  and  surplus 
9/Jf 


employed  in  business  in  this  state,  and  for 
the  purposes  of  this  act  such  corporation 
shall  be  deemed  to  have  employed  in  this 
state  that  proportion  of  its  entire  capital 
stock  and  surplus  that  its  property  and 
assets  in  this  state  bears  to  all  its  property 
and  assets  wherever  located;  proviaed,  thai 
this  act  shall  not  apply  to  corporations  not 
organized  for  profit,  nor  to  express  com- 
panies, which  now  pay  [pay]  an  annual 
tax  on  their  gross  receipts  in  this  state; 
and  insurance  companies,  which  pay  an 
annual  tax  on  their  gross  premium  receipts 

in  this  state. 
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a  later  page  it  quotes  with  approval  a 
Kansas  case  to  show  not  only  that  the 
absence  of  a  stated  value  for  the  stock 
would  create  no  difficulty  [231]  in  de- 
termining whether  a  corporation  should 
be  admitted,  but  also  that  it  would  create 
equally  little  difficulty  in  applying  the 
tax  imposed  upon  corporations  with 
stock  having  a  stated  par.  Until  the 
supreme  court  of  the  state  decides  other- 
wise, we  shall  assume  that  the  supposed 
inequality  of  treatment  does  not  exist. 

There  is  no  contravention  of  the  com- 
merce clause.  It  is  said  that  the  value 
of  the  franchise  taxed  is  derived  partly 
from  the  fact  that  the  corporation  does 
interstate  business,  but  that  does  not 
invalidate  the  tax.  St.  Louis  &  £.  St.  L. 
Electric  R.  Co.  v.  Missouri,  decided  to- 
day [256  U.  S.  314,  post,  946,  41  Sup.  Ct. 
Rep.  488] ;  St.  Louis  Southwestern  R.  Co. 
V.  Arkansas,  235  U.  S.  350,  365,  59  L.  ed. 
265,  272,  35  Sup.  Ct.  Rep.  99.  Of  course, 
the  fact  that  the  plaintiff's  road  was 
under  Federal  control  during  the  year  in 
question  does  not  exonerate  it.  It  was 
profiting  by  its  franchises,  although  in  a 
different  way.  Act  of  March  21,  1918, 
chap.  25,  §§  1, 15,  40  Stat,  at  L.  451,  458, 
Comp.  Stat.  §§  3115ia,  3115jo,  Fed. 
Stat.  Anno.  Supp.  1918,  pp.  757,  765. 

Nothing  more  needs  to  be  said,  con- 
cerning the  relation  of  the  act  to  the 
Constitution  of  the  United  States.  As 
to  the  Constitution  of  Missouri,  we  see 
uo  reason  to  believe  that  it  Las  been  vi- 
olated, and  perceive  no  indication  of 
such  an  opinion  in  the  judgments  of  the 
supreme  court  of  the  state.  That  court, 
on  the  contrary,  seems  to  regard  the  act 
as  valid.  State  ex  rel.  Marquette  Hotel 
Invest.  Co.  v.  State  Tax  Commission,  282 
Mo.  213,  221  S.  W.  721.  This  case  also 
sanctions  the  construction  adopted  by 
the  commission  and  the  court  below  for 
the  word  ''surplus"  in  the  statute,  and 
shows  that  the  amount  of  the  tax  was 
right.  It  is  urged  that  where,  as  here, 
only  a  part  of  the  corporation's  capital 
is  employed  within  the  state,  the  tax  is 
measured  by  that  part  of  the  capital 
alone,  and  no  part  of  the  surplus  is 
taken  into  account.  The  words  are, 
''Such  corporation  shall  pay  an  annual 
franchise  tax  equal  to  ^  of  1  per  cent 
of  its  capital  stock  employed  in  this 
state."  But  these  words  follow  the 
words  laying  the  normal  tax  measured  by 
stock  and  surplus,  [232]  and  the  sen- 
tence quoted  continues:  ''And  for  the 
purposes  of  this  act  such  corporation 
shall  be  deemed  to  have  employed  in  this 
state  that  proportion  of  its  entire  out- 
standing capital  stock  and  surplus  that 
•5  L.  ed. 


its  property  and  assets  in  this  state 
bears  to  all  its  property  and  assets 
wherever  located."  We  cannot  much 
doubt  that  the  tax  was  intended  to  bt- 
measured  by  the  proportion  of  stock 
and  surplus  in  the  state,  and  that  the 
omission  of  reference  to  surplus  in  the 
clause  first  quoted  is  a  misprision  or  ab- 
breviation that  does  not  conceal  the 
purpose  to  be  gathered  from  the  previ- 
ous and  following  words.  We  think  it 
unnecessary  to  go  into  further  details. 
Decree  affirmed. 


TRU^f  AN  H.  NEWBERRY  et  al.,  Plffs.  in 

Err., 
v. 

UNITED   STATES   OF   AMERICA. 

(See  S.  C.  Reporter's  ed.  232-295.) 

Elections    —    congressional     authority 
over. 

1.  The  only  source  of  power  which  Con- 
gress (prior  to  the  Adoption  of  the  17th 
Amendment)  possessed  over  elections  for 
Senators  and  Representatives  was  U.  S. 
Const.,  article  1,  §  4,  which  empowers  Con- 
prress  to  regulate  the  manner  of  holding 
such  elections. 

[For  other  cases,   see  Elections,   I.  In   Digest 
Sup.  Ct.  IOCS.] 

Elections    —    congressional     antliorlty 
over  —  corrupt  practices  —  primaries. 

2.  Under  the  constitutional  grant  of 
power  to  regulate  the  "manner  of  holding 
elections"  of  Senators  and  Representative!*, 
Congress  could  not  fix,  as  it  attempted  in 
the  Act  of  June  25.  1010,  §  8,  as  amended 
by  the  Act  of  August  19,  1911,  the  maximum 
sum  which  a  candidate  may  spend,  or 
advise  or  cause  to  be  contributed  and  spent 
by  others,  to  procure  his  nomination  at  a 

Frimary  election  or  convention. 
For    other    cases,    see    ICIectioos,    I. ;    V.    In 
Digest  Sup.   Ct.   1008.] 

Elections    —    congressional    authority 
over  —  corrupt  practices  —  primaries. 

3.  The  validity  of  the  Federal  Corrupt 
Practices  Act,  antedating  the  17th  Amend- 
ment, must  be  tested  by  powers  possessed 
by  Congress  at  the  time  of  its  enactment. 
Am  after-acquired  power  cannot,  ex  proprio 

Note. — As  to  Federal  control  of  elec- 
tions— see  note  to  Lackey  v.  United 
States,  53  L.R.A.  660. 

On  constitutionality  of  primary  election 
laws — see  notes  to  People  ex  rel.  Phillips 
V.  Strassheim,  22  L.R.A.(N.S.)  1135; 
State  ex  rel.  Miller  v.  Flaherty,  41  L.R.A. 
(N.S.)  132;  and  Waples  v.  Marrast, 
L.R.A.1917A,  259. 

On    "primary    elections"    as    elections 

within  Constitution  or  statute  relating  to 

elections  generally — see  note  to  Line  v. 

Waite,  18  L.R.A.(N.S.)  412. 
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vjflore,  validate  a  statute  Toid  when  enacted. 
[For    other    ctMS,    we    Electiont,    I.;    V.    in 
Digest  Bap.  Ct.  1908.] 

[No.  659.] 

Argued  January  7  and  10,  1921.     Decided 

May  2,  1921. 

IN  ERROR  to  the  District  Court  of  the 
United  States  for  the  Western  Dis- 
trict of  Michigan  to  review  convictions 
of  conspiring  to  violate  the  Federal  Cor- 
rupt Practices  Act.  Reversed  and  re- 
manded for  further  proceedings. 
The  facts  are  stated  in  the  opinion. 

Mr.  Charles  £.  Hughes  ai^gued  the 
cause,  and|  with  Messrs.  Martin  W.  little- 
ton,  George  E.  Nichols,  and  James  0. 
Murfin,  filed  a  brief  for  plaintiffs  in  er- 
ror: 

The  statutory  provision  in  question  is 
without  constitutional  authority. 

United  States  v.  QradweU,  2^  U.  S. 
476,  481,  482,  61  L.  ed.  857,  862,  863,  37 
Sup.  Ct.  Rep.  407;  Minor  y.  Happersett, 
21  Wall.  162,  172,  22  L.  ed.  627,  629; 
Federalist,  No.  60;  Luther  Martin's 
"Genuine  Information,"  in  Farrand's 
Records  of  Federal  Convention,  vol.  3, 
pp.  194,  195;  Rufus  King  in  Massachu- 
setts Convention,  Farrand's  Records,  vol. 
3,  p.  267;  James  Madison  in  Virginia 
Convention,  Farrand's  Records,  vol.  3, 
pp.  311,  319;  William  R.  Davie  in  North 
Carolina  Convention,  Farrand's  Records, 
vol.  3,  pp.  344,  345;  Roger  Sherman  in 
House  of  Representatives,  Farrand's 
Records,  vol.  3,  p.  359 ;  Ex  parte  Siebold, 
100  U.  S.  371,  396,  25  L.  ed.  717,  726; 
Ex  parte  Yarbrough,  110  U.  S.  651,  28 
L.  ed.  274,  4  Sup.  Ct.  Rep.  152;  United 
States  V.  Mosley,  238  U.  S.  383,  59  L. 
ed.  1355,  35  Sup.  Ct.  Rep.  904;  Re  Coy, 
127  U.  S.  731,  752,  32  L.  ed.  274,  278,  8 
Sup.  Ct.  Rep.  1263;  Hawke  v.  Smith,  253 
U.  S.  221,  64  L.  ed.  871,  10  A.L.R.  1504, 
40  Sup.  Ct.  Rep.  495 ;  State  ex  rel.  Nord- 
in  v.  Erickson,  119  Minn.  156,  137  N.  W. 
385;  State  ex  rel.  Zent  v.  Nichols,  50 
Wash.  522;  United  States  v.  Blair,  250 
U.  S.  273,  278,  279,  63  L.  ed.  979,  981, 
982,  39  Sup.  Ct.  Rep.  468 ;  Ledgerwood  v. 
Pitts,  122  Tenn.  570,  125  S.  W.  1036; 
State  v.  Woodruff,  68  N.  J.  L.  94,  52  Atl. 
294;  Com«  use  of  Directors  of  Poor  v. 
Wells,  110  Pa.  468,  1  Atl.  310;  People  v. 
Cavanaugh,  112  Cal.  676,  44  Pac.  1057; 
State  v.  Sinmipns,  117  Ark.  159,  174  S. 
W.  238;  George  v.  State,  18  Ga.  App. 
753,  90  S.  £.  493;  Riter  v.  Douglass,  32 
Nev.  433,  109  Pac.  444;  Gray  v.  Seitas, 
162  Ind.  1,  69  N.  E.  456;  Kelso  v.  Cook, 
184  Ind.  173,  110  N.  E.  987,  Ann.  Cas. 
1918E,  68 ;  Montgomery  v.  Chelf ,  118  Ky. 
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766,  82  S.  W.  388;  Hodge  v.  Bryan,  148 
Ky.  110,  147  S.  W.  21;  Hager  v.  Robin- 
son,  154  Ky.  489,  157  S.  W.  1138;  Wilson 
V.  Dean,  177  Ky.  97,  197  S.  W.  547;  Leo 
V.  Montgomery,  31  N.  D.  1,  148  N.  W. 
662;  State  ex  rel.  Labauve  v.  Michel,  121 
La.  374,  46  So.  430;  Babbitt  v.  State,  26 
Wyo.  27,  174  Pac.  188;  United  States  v. 
O'Toole,  236  Fed.  996. 

The  district  court  erred  in  its  eonstme- 
tion  of  the  statute. 

Pettibone  v.  United  States,  148  U.  8. 
197,  37  L.  ed.  419,  13  Sup.  Ct.  Rep.  642; 
Folwell  V.  State,  49  N.  J.  L.  33,  6  AtL 
619,  7  Am.  Crim.  Rep.  288;  Felton  ▼. 
United  States,  96  U.  S.  699,  24  L.  ed.  875; 
Com.  V.  Kneeland,  20  Pick.  220;  Potter 
V.  United  States,  155  U.  S.  438,  39  L.  ed. 
214,  15  Sup.  Ct.  Rep.  144;  Spurr  v. 
United  States,  174  U.  S.  728,  43  L.  ed. 
1150,  19  Sup.  Ct.  Rep.  812;  40  Cyc  944- 
946;  The  Abbottsford,  98  U.  S.  440,  25 
L.  ed.  168;  Logan  v.  United  States,  144 
U.  S.  263,  301,  36  L.  ed.  429,  442,  12 
Sup.  Ct.  Rep.  617;  Kepner  v.  United 
States,  195  U.  S.  100,  124,  49  L.  ed.  114, 
122,  24  Sup.  Ct.  Rep.  797,  1  Ann.  Cas. 
655 ;  Latimer  v.  United  States,  223  U.  S. 
501,  56  L.  ed.  526,  32  Sup.  Ct.  Rep.  242; 
Cutter  V.  State,  36  N.  J.  L.  125;  Stone  v. 
United  States,  167  U.  S.  178,  42  L.  ed. 
127,  17  Sup.  Ct.  Rep.  778;  Vogel  v. 
Brown,  201  Mass.  261,  87  N.  £.  686. 

Solicitor  General  Prierson  and  Spe- 
cial Assistant  to  the  Attorney  General 
Dailey  argued  the  cause  and  filed  a  brief 
for  defendant  in  error: 

A  Senator  being  an  officer  of  the  United 
States,  holding  an  office  created  by  the 
Constitution,  and  constituting  a  part  of 
the  Federal  government,  all  matters  re- 
lating to  his  election  belong  to  the  govern- 
ment of  the  United  States,  which  has  the 
same  power  over  them  that  the  states 
have  over  matters  relating  to  the  election 
of  state  officers,  unless  restricted  by  the 
Constitution  itself. 

Lamar  v.  United  States,  241  U.  S.  103, 
112,  60  L.  ed.  912,  915,  36  Sup.  Ct  Rep. 
535;  Ex  parte  Yarbrough,  110  U.  S.  651, 
657,  28  L.  ed.  274,  275,  4  Sup.  Ct  Rep. 
152. 

Ample  authority  to  sustain  this  legis- 
lation is  found  in  art.  1,  §  4,  of  the  Con- 
stitution. 

Ex  parte  Siebold,  100  U.  S.  371,  388, 
25  L.  ed.  717,  723 ;  Ex  parte  Tarbxoogfa, 
110  U.  S.  651,  657,  28  L,  ed.  274,  276,  4 
Sup.  Ct.  Rep.  152 ;  United  States  ▼.  Qrad- 
well,  243  U.  S.  476,  482,  61  L.  ed.  857, 
863,  37  Sup.  Ct  Rep.  407. 

In  alleging  a  conspiracy  to  oommit  an 
offense,  tJ^e  offense  conspired  to  be  eom- 
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mitted  need  not  be  averred  with  the  same 
particularity  as  if  the  defendants  were 
indicted  for  a  commission  of  the  substan- 
tive offense. 

Anderson  v.  United  States,  171  C.  C. 
A.  341,  260  Fed.  558;  Knauer  v.  United 
States,  150  C.  C.  A.  210,  237  Fed.  12; 
Lew  Moy  v.  United  States,  150  C.  C.  A. 
252,  237' Fed.  52;  Aczel  v.  United  States, 
146  C.  C.  A.  578,  232  Fed.  659 ;  McConk- 
ey  v.  United  States,  96  C.  C.  A.  501,  171 
Fed.  832;  Thomas  v.  United  States,  17 
L.R.A.(N.S.)  720,  84  C.  C.  A.  477,  156 
Fed.  906;  Van  Gesner  v.  United  States, 
82  C.  C.  A.  180,  153  Fed.  54;  Ching  v. 
United  States,  55  C.  C.  A.  304,  118  Fed. 
540. 

Persons  may  be  guilty  of  conspiracy 
with  one  to  commit  an  offense  which,  as 
a  matter  of  law,  only  that  one  can  com- 
mit. 

United  States  v.  Rabinowich,  238  U.  S. 
78,  86,  59  L.  ed.  1211,  1214,  35  Sup.  Ct. 
Rep.  682;  United  States  v.  Holte,  236  U. 
S.  140,  144,  145,  59  L.  ed.  504-^06, 
L.R. A.1915D,  281,  35  Sup.  Ct.  Rep.  271 ; 
Chadwick  v.  United  States,  72  C.  C.  A. 
343,  141  Fed.  235;  Tapack  v.  United 
States,  137  C.  C.  A.  39,  220  Fed.  445- 
447;  Grunberg  v.  United  States,  76 
C.  C.  A.  51,  145  Fed.  84;  Scott  v.  United 
States,  64  C.  C.  A.  631,  130  Fed.  432. 

The  fact  that  a  person  honestly  believes 
that  he  has  a  right  to  do  what  the  law 
declares  illegal  will  not  affect  the  crim- 
inality of  the  act. 

State  V.  Foster,  22  R.  I.  163,  50  L.R.A. 
339,  342,  46  Atl.  833;  State  v.  Welch,  73 
Mo.  284,  39  Am.  Rep.  515;  People  v. 
Brooks,  1  Denio,  457,  43  Am.  Dec.  704; 
Medrano  v.  State,  32  Tex.  Crim.  Rep.  214, 
40  Am.  St.  Rep.  775,  22  S.  W.  664;  Ellis 
V.  United  States,  206  U.  S.  246,  257,  51 
L.  ed.  1047,  1053,  27  Sup.  Ct.  Rep.  600, 
11  Ann.  Cas.  589 ;  Armour  Packing  Co.  v. 
United  States,  209  U.  S.  56,  85,  86,  52 
L.  ed.  681,  696,  697,  28  Sup.  Ct.  Rep. 
428;  Reynolds  v.  United  States,  98  U.  S. 
145,  167,  25  L.  ed.  244,  250;  Re  Inde- 
pendent Pub.  Co.  228  Fed.  789;  Agnew 
V.  United  States,  165  U.  S.  36,  50,  41  L. 
ed.  624,  629,  17  Sup.  Ct.  Rep.  235;  Chi- 
cago, St.  P.  M.  &  0.  R.  Co.  V.  United 
States,  90  C.  C.  A.  211,  162  Fed.  835; 
United  States  v.  Sioux  City  Stock  Yards 
Co.  162  Fed.  556 ;  United  States  v.  Atchi- 
son, T.  &  S.  F.  R.  Co.  166  Fed.  160;  St. 
Louis  &  S.  F.  R.  Co.  v.  United  States,  94 
C.  C.  A.  437,  169  Fed.  69 ;  United  States 
T.  Union  P.  R.  Co.  94  C.  C.  A.  433,  169 
Fed.  65. 

The  act  of  a  defendant,  done  in  good 
faith,  may  be  wilful. 

United  States  v.  Union  P.  R.  Co.  su-» 
€lk  li.  ed. 


pra;  Chicago,  St.  P.  M.  ft  0.  B.  Co.  v. 
United  SUtes,  90  C.  C.  A.  211,  162  Fed. 
835;  Eldorado  Coal  &  Coke  Co.  v.  Swan, 
227  111.  592,  81  N.  E.  691;  State  v.  Clark, 
102  Iowa,  685,  72  N.  W.  296. 

Mr.  Justice  McBeynolda  delivered  the 
opinion  of  the  court: 

Plaintiffs  in  error — Truman  H.  New* 
berry,  Paul  H.  King,  -and  fifteen  others — 
were  found  guilty  of  conspiring  (Crim- 
inal Code,  §  37)  to  violate  §  8,  Act  of 
Congress  approved  June  25,  1910  (chap. 
392,  36  Stat,  at  L.  822-824),  as  amend- 
ed by  Act  of  August  19,  1911  (chap.  33, 
37  Stat,  at  L.  25-29,  Comp.  Stat.  §  195, 
3  Fed.  Stat.  Anno.  2d  ed.  p.  124),— the 
Federal  Corrupt  Practices  Act, — which 
provides : 

'^No  candidate  for  Representative  in 
Congress  or  for  Senator  of  the  United 
States  shall  give,  contribute,  expend, 
use,  or  promise,  or  cause  to  be  given, 
contributed,  expended,  used,  or  prom- 
ised, in  procuring  his  nomination  and 
election^  any  sum,  in  the  aggregate,  in 
excess  of  the  amount  which  he  may  law- 
fully give,  contribute,  expend,  or  prom- 
ise under  the  laws  of  the  state  in  which 
he  resides:  Provided,  That  no  candi- 
date for  Representative  in  Congress 
shall  give,  contribute,  expend,  use,  or 
promise  any  sum,  in  the  aggregate,  ex- 
ceeding five  thousand  dollars  in  any 
campaign  for  his  nomination  and  elec- 
tion; and  no  candidate  for  Senator  of 
the  United  States  shall  give,  contribute, 
expend,  use,  or  promise  any  sum,  in  the 
aggregate,  exceeding  ten  thousand  dol- 
lars in  any  campaign  for  his  nomina- 
tion and  election: 

"Provided  further.  That  money  ex- 
pended by  any  such  candidate  to  meet 
and  discharge  any  assessment,  fee,  or 
charge  made  or  levied  upon  candidates 
by  the  laws  of  the  state  in  which  he  re- 
sides, or  for  his  necessary  personal  ex- 
penses, incurred  for  himself  alone,  for 
travel  and  subsistence,  stationery  [244] 
and  postage,  writing  or  printing  (other 
than  in  newspapers),  and  distributing  let- 
ters, circulars,  and  posters,  and  for  tel- 
egraph and  telephone  service,  shall  not 
be  regarded  as  an  expenditure  within 
the  meaning  of  this  section,  and  shall 
not  be  considered  any  part  of  the  sum 
herein  fixed  as  the  limit  of  expenses 
and  need  not  be  shown  in  the  state- 
ments herein  required  to  be  filed.'' 

Act  No.  109,  §  1,  Michigan  legisla- 
ture, 1913,  prohibits  expenditure  by  or 
on  behalf  of  a  candidate,  to  be  paid  by 
him,  in  securing  his  nomination,  of  any 
sum  exceeding  25  per  centum  of  one 
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year's  compensation;  and  puts  like  lim- 
itation upon  expenditures  to  obtain 
election  after  nomination.  Section  1  is 
copied  below.* 

Taken  with  the  state  enactment,  the 
Federal  statute  in  effect  declares  a  candi- 
date for  the  United  States  Senate  punish- 
able by  fine  and  imprisonment,  if  (except 
for  certain  [245]  specified  purposes) 
he  give,  contribute,  expend,  use,  prom- 
ise, or  cause  to  be  given,  contributed, 
expended,  used,  or  promised  in  procur- 
ing his  nomination  and  election  more 
than  $3,750, — one  half  of  one  year's  sal- 
ary. Under  the  construction  of  the  act 
urged  by  the  government  and  adopted 
by  the  court  below,  it  is  not  necessary 
that  the  inhibited  sum  be  paid,  prom- 
ised, or  expended  by  the  candidate  him- 
self, or  be  devoted  to  any  secret  or  im- 
moral purpose.  For  example,  its  open 
and  avowed  contribution  and  use  by 
supporters  upon  suggettion  by  him,  or 
with  his  approval  and  co-operation,  in 
order  to  promote  public  discussion  and 
debate  touching  vital  questions,  or  to 
pay  necessary  expenses  of  speakers, 
etc.,  is  enough.  And  upon  such  inter- 
pretation the  conviction  below  was 
asked  and  obtained. 

The  indictment  charges:  That  Tru- 
man H.  Newberry  became  a  candidate 


for  the  Republican  nomination  for 
United  States  Senator  from  Michigan 
at  the  primary  election  held  August  27, 
1918;  that,  by  reason  of  selection  and 
nomination  therein,  he  became  a  candi- 
date at  the  general  election,  November 
5, 1918;  that  he  and  134  others  (who  are 
named)  at  divers  times  from  December 
1,  1917,  to  November  5,  1918,  unlawful- 
ly and  feloniously  did  conspire,  com- 
bine, confederate,  and  agree  together  to 
commit  the  offense  on  his  part  of  wil- 
fully violating  the  Act  of  Conp^ress  ap- 
proved June  25,  1910,  as  amended,  by 
giving,  contributing,  expending,  and 
using,  and  by  causing  to  be  given,  con- 
tributed, expended,  and  used,  in  pro- 
curing his  nomination  and  election  at 
said  primary  and  general  elections,  a 
greater  sum  than  the  laws  of  Michigan 
permitted,  and  above  $10,000,  to  wit, 
$100,000,  and  on  the  part  of  the  other 
defendants  of  aiding,  counseling,  induc- 
ing, and  procuring  Newberry,  as  such 
candidate,  to  give,  contribute,  expend, 
and  use,  or  cause  to  be  given,  contrib- 
uted, expended,  and  used,  said  large  and 
excessive  sum  in  order  to  procure  his 
nomination  [246]  and  election.  Plain- 
tiffs in  error  were  convicted  under  count 
1,  set  out  in  the  margin.' 

[247]    The  court   below   overruled  i 


lAct  109»  Michigan  legislature,  1913: 
"Section  1.  No  sums  of  money  shall  be 
paid,  and  no  expenses  authorized  or  in- 
curred by  or  on  behalf  of  any  candidate  to 
be  paid  by  him  in  order  to  secure  or  aid  in 
securing  his  nomination  to  any  public  office 
or  position  in  this  state,  in  excess  of  25 
per  cent  of  one  year's  compensation  or  sal- 
ary of  the  office  for  which  he  is  candidate: 
Provided,  That  a  sum  not  exceeding  50  per 
cent  of  one  year's  salary  may  be  expended 
by  the  candidates  for  governor  and  lieuten- 
ant governor;  or  where  the  office  is  that  of 
memoer  of  either  branch  of  the  legislature 
of  the  state,  the  25  per  cent  shall  be  com- 
puted on  the  salary  fixed  for  the  term  of 
two  years:  Provided  further,  That  no  can- 
didate shall  be  restricted  to  less  than  $100 
in  his  campaign  for  such  nomination.  No 
sums  of  money  shall  be  paid  and  no  expense 
authorized  or  incurred  by  or  on  behalf  of 
any  candidate  who  has  received  the  nomina- 
tion to  any  public  office  or  position  in  this 
state,  in  excess  of  25  per  cent  of  one  year's 
salary  or  compensation  of  the  office  for 
which  he  is  nominated;  or  where  the  office 
is  that  of  member  of  either  branch  of  the 
legislature  of  the  state,  the  25  per  cent 
shall  be  computed  on  the  salary  fixed  for 
the  term  of  two  years:  Provided,  That  no 
candidate  shall  be  restricted  to  less  than 
$100.  No  sum  of  money  shall  be  paid  and 
no  expenses  authorized  or  incurred  by  or 
on  behalf  of  any  candidate  contrary  to  the 
provisions  of  this  act." 
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«  (Count  One.) 

That  Truman  H.  Newberrjr,  Chase  S. 
Osborne,  Henry  Ford,  and  William  B.  Simp- 
son, before  and  on  August  27,  1918,  were 
candidates  for  the  Republican  nomination 
for  the  office  of  Senator  in  the  Congress  of 
the  United  States  from  the  state  of  Michi- 
gan at  the  primary  election  held  in  said 
state  on  that  day  under  the  laws  of  said 
state,  and  Henry  Ford  and  James  Heln, 
before  and  on  said  August  27,  1018,  were 
candidates  for  the  Democratic  nominatioa 
for  the  same  office  at  said  primary  election; 
that  from  said  August  27,  1018,  to  and  is- 
eluding  November  5,  1018,  said  Truman  H. 
Newberry  and  said  Henry  Ford,  by  reason 
of  their  election  and  nomination  at  said 
primary  election,  became  and  were  opposing 
candidates  for  election  to  the  office  of  Sen- 
ator in  the  Congress  of  the  United  States 
from  said  state  of  Michigan  at  the  general 
election  held  in  said  state  on  said  November 
5,  1018, — said  Truman  H.  Newberry  of  the 
Republican  party  and  said  Henry  Ford  of 
the  Democratic  party,— each  of  said  candi- 
dates having,  on  said  August  27,  1018,  and 
on  November  5,  1018,  attained  to  the  age 
of  thirty  years  and  upwards,  and  been  a 
citizen  of  the  United  States  for  more  than 
nine  years,  and  each  then  being  an  inhabit- 
ant and  resident  of  said  state;  and  thai 
Raid  Truman  H.  Newberry,  Paul  H.  King 
(and  133  others),  hereinafter  called  the  de- 
fendants, continuously  and  at  all  and  divert 

S5«  V.  8. 


1920. 


NEWBERRY  v.  UNITED  STATES. 


247,  248 


duly  interposed  demurrer  which  chal- 
lenged the  constitutionalit}'  oi  §  8;  and 
by  so  doing,  we  think,  fell  into  error. 

Manifestly,  this  section  applies  not 
only  to  final  elections  for  choosing  Sen- 
ators, but  also  to  primaries  and  conven- 
tions of  political  parties  for  selection 
of  candidates.  Michigan  and  many  oth- 
er states  undertake  to  control  these  pri- 
maries by  statutes  and  give  recognition 
to  their  results.  And  the  ultimate  ques- 
tion for  solution  here  is  whether,  under 
the  grant  of  power  to  regulate  *^the 
manner  of  holding  elections,''  Congress 


may  fix  the  maximum  sum  which  a 
candidate  therein  may  spend,  or  advise 
or  cause  to  be  contributed  and  spent  by 
others  to  procure  his  nomination. 

Section  4,  article  1,  of  the  Constitution  ^ 
provides :  ''The  times,  places  and  manner 
of  holding  elections  for  Senators  and 
Representatives,  shall  be  prescribed  in 
each  state  [248]  by  the  legislature 
thereof;  but  the  Congress  may  at  any 
time  by  law  make  or  alter  such  regula- 
tions, except  as  to  the  places  of  choos- 
ing Senators.''  Here  is  the  source  of 
congressional  power  over  the   elections 


times  throughout  the  period  of  time  from 
December  1,  1917,  to  and  including  said 
November  5,  1918,  at  and  within  said  south- 
ern division  of  said  western  district  of 
Michigan,  unlawfully  and  feloniously  did 
conspire,  combine,  confederate,  and  agree 
together,  and  with  divers  other  persons  to 
said  grand  jurors  unknown,  to  commit  an 
offense  against  the  United  States,  to  wit, 
the  offense  on  the  part  of  said  Truman  H. 
Newberry  of  wilfully  violating  the  Act  of 
Congress  approved  June  25,  1910  [36  Stat. 
at  L.  822,  chap.  392],  as  amended  by  the 
Acts  of  August  19,  1911  [37  Stat,  at  L.  25, 
chap.  33],  and  August  23,  1912  [37  Stat,  at 
L.  360,  chap.  349,  Comp.  Stat.  §  195,  3  Fed. 
Stat.  Anno.  2d  ed.  p.  122],  by  giving,  con- 
tributing, expending  and  using  and  by  caus- 
ing to  be  given,  contributed,  expended  and 
used,  in  procuring  his  nomination  and  elec- 
tion as  such  Senator  at  said  primary  and 
general  elections,  a  sum,  in  the  aggregate, 
in  excess  of  the  amount  which  he  might 
lawfully  give,  contribute,  expend,  or  use  or 
cause  to  be  given,  contributed,  expended,  or 
used  for  such  purpose  under  the  laws  of 
said  state  of  Michigan,  to  wit,  the  sum  of 
$100,000,  and  by  giving,  contributing,  ex- 
pending, and  using  and  causing  to  be  given, 
contributed,  expended,  and  used  in  procur- 
ing his  nomination  and  election  as  such 
Senator,  at  said  primary  and  general  elec- 
tions, a  sum  in  the  aggregate,  in  excess  of 
$10,000,  to  wit  said  sum  of  $100,000,  and 
on  the  part  of  said  other  defendants  of  aid* 
ing,  counseling,  inducing,  and  procuring 
said  Truman  if.  Newberry  so  to  give,  con- 
tribute, expend,  and  use  and  cause  to  be 
given,  contributed,  expended,  and  used  said 
large  sum  of  money  in  excess  of  the  amounts 
permitted  by  the  laws  of  the  state  of  Michi- 
gan and  the  said  acts  of  Congress;  the  same 
to  be  money  so  unlawfully  given,  contribut- 
ed, expended,  and  used  by  said  Truman  H. 
Newberry  and  by  him  caused  to  be  given, 
contributed,  expended,  and  used  as  such 
candidate  for  the  following  and  other  pur- 
poses, objects,  and  things,  to  wit: 

Advertisements  in  newspapers  and  other 
publications ; 

Print  paper,  cuts,  plates,  and  other  sup- 
plies furnished  to  newspaper  publishers; 

Subscriptions  to  newspapers; 

Production,  distribution,  and  exhibition 
of  moving  pictures; 
05  li.  ed. 


Traveling  and  subsistence  expenses  of 
campaign  managers,  public  speakers,  secret 
propagandists,  field,  district,  and  county 
agents  and  solicitors,  and  of  voters  not  in- 
firm or  diiiabled; 

Compensation  of  campaign  managers, 
public  speakers,  and  secret  propagandists, 
and  of  field,  district,  and  county  agents  and 
solicitors ; 

Appropriating  and  converting  to  the  use 
of  the  defendants  themselves,  and  each  of 
them,  large  sums  of  money  under  the  guise 
and  pretense  of  payment  of  their  expenses 
and  compensation  for  their  services; 

Kent  of  offices  and  public  halls; 

Bribery  of  election  officials; 

Unlawful  assistance  of  election  oflficials; 

Bribery  of  voters; 

Expenses  and  compensation  of  Democrat- 
ic obstructionist  candidates  at  the  primary 
election ; 

Expenses  and  compensation  of  detectives; 

Dinners,  banquet  and  other  entertain- 
ments given  to  persons  believed  to  be  influ- 
ential in  said  state  of  Michigan; 

And  no  part  of  which  said  money  was  to 
be  money  expended  by  said  Truman  H. 
Newberry,  as  such  candidate,  to  meet  or 
discharge  assessments,  fees,  or  charges 
made  or  levied  upon  candidates  by  the  laws 
of  said  state,  or  for  his  necessary  personal 
expenses,  incurred  for  himself  alone,  for 
travel  and  subsistence,  stationery  and  post- 
age, writing  or  printing  (other  than  in 
newspapers),  or  for  distributing  letters, 
circulars,  or  postage,  or  for  telegraph  or 
telephone  service,  or  for  proper  legal  ex- 
penses in  maintaining  or  contesting  the  re- 
sults of  either  of  said  elections. 

[Thirty-eight  distinct  and  separate  overt 
acts  are  specified.] 

And  so  the  grand  jurors  aforesaid,  upon 
their  oaths  aforesaid,  do  say,  that  said  de- 
fendants, continuously  and  at  all  and  divers 
times  throughout  the  period  of  time  in  this 
count  mentioned,  at  and  within  said  divi- 
sion and  district,  in  manner  and  form  in 
this  count  aforesaid,  unlawfully  and  feloni- 
ously did  conspire  to  commit  an  oiTense 
against  the  United  States,  and  certain  of 
them  did  do  acts  to  effect  the  object  of  the 
conspiracy,  against  the  peace  and  dignity 
of  the  United  States,  and  contrary  to  the 
form  of  the  statute  of  the  same  in  imch 
case  made  and  provided. 
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specified.  It  has  been  so  declared  by 
this  court  (Ex  parte  Siebold,  100  U.  S. 
371,  25  L.  ed.  717;  United  States  v. 
Gradwell,  243  U.  S.  476,  481,  61  L.  ed. 
857,  862,  37  Sup.  Ct.  Rep.  407),  and  the 
early  discussions  clearly  show  that  this 
was  then  the  accepted  opinion.  The 
Federalist,  Nos.  58-60;  Elliot's  Debates, 
vol.  2,  pp.  60,  73,  311;  vol.  3,  pp.  86, 
183,  344,  375;  vol.  4,  pp.  75,  78,  211. 

[240]  We  find  no  support  in  reason 
or  authority  for  the  argument  that  because 
the  offices  were  created  by  the  Consti- 
tution, Congress  has  some  indefinite,  un- 
defined power  over  elections  for  Sena- 
tors and  Representatives  not  derived 
from  §  4.  ''The  government,  then,  of 
the  United  States,  can  claim  no  powers 
which  are  not  granted  to  it  by  the  Con- 
stitution, and  the  powers  actually  grant- 
ed must  be  such  as  are  expressly  given, 
or  given  by  necessary  implication.'' 
Martin  v.  Hunter,  1  Wheat.  304,  326, 
4  L.  ed.  97,  102.  Clear  constitutional 
provisions  also  negative  any  possible  in- 
ference of  such  authority  because  of  the 
supposed  anomaly  ''if  one  government 
had  the  unrestricted  power  to  control 
matters  affecting  the  choice  of  the  offi- 
cers of  another."  Mr.  Iredell  (after- 
wards of  this  court)  in  the  North  Caro- 
lina Convention  of  1788,  pointed  out 
that  the  states  may — must,  indeed — ex- 
ert some  unrestricted  control  over  the 
Federal  government.  "The  very  exist- 
ence of  the  general  government  depends 
on  that  of  the  state  governments.  The 
state  legislatures  are  to  choose  the  Sen- 
ators. Without  a  Senate  there  can  be 
no  Congress.  The  state  legislatures  are 
also  to  direct  the  manner  of  choosing 
the  President.  Unless,  therefore,  there 
are  state  legislatures  to  direct  that  man- 
ner, no  President  can  be  chosen.  The 
same  observation  may  be  made  as  to  the 
House  of  Representatives,  since  as 
they  are  to  be  chosen  by  the  electors  of 
the  most  numerous  branch  of  each  state 
legislature.  If  there  are  no  state  leg- 
islatures, there  are  no  persons  to  choose 
the  House  of  Representatives.  Thus  it 
is  evident  that  the  very  existence  of 
the  general  government  depends  on  that 
of  the  state  legislatures."  4  Elliot's  De- 
bates, p.  78.  See  also  The  Federalist, 
No.  45.  The  Federal  features  of  our 
government  are  so  clear  and  have  been 
so  often  declared  that  no  valuable  dis- 
cussion can  proceed  upon  the  opposite 
assumption. 

Undoubtedly  elections  within  the  orig- 
inal intendment  [250]  of  §  4  were  those 
wherein   Senators  should  be  chosen  by 

legislatures  and  Representatives  by  vot- 
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ers  possessing  "the  qualifications  requi- 
site for  electors  of  the  most  numerous 
branch  of  the  state  legislature."  Art.  1, 
§§  2  and  3.  The  17th  Amendment, 
which  directs  that  Senators  be  chosen 
by  the  people,  neither  announced  nor 
requires  a  new  meaning  of  election,  and 
the  word  now  has  the  same  general  sig- 
nificance as  it  did  when  the  Constitution 
came  into  existence, — final  choice  of  an 
officer  by  the  duly  qualified  electors. 
Hawke  v.  Smith,  253  U.  S.  221,  64  L.  ed. 
871,  10  A.L.R.  1504,  40  Sup.  Ct.  Rep. 
495.  Primaries  were  then  unknown. 
Moreover,  they  are  in  no  sense  elections 
for  an  office,  but  merely  methods  ^ 
which  party  adherents  agree  upon  can- 
didates whom  they  intend  to  offer  and 
support  for  ultimate  choice  by  all  qual- 
ified electors.  General  provisions  touch- 
ing elections  in  constitutions  or  stat- 
utes are  not  necessarily  applicable  to 
primaries, — the  two  things  are  radically 
different.  And  this  view  has  been  de- 
clared by  many  state  courts.  People  v. 
Cavanaugh,  112  Cal.  674,  44  Pac.  1057; 
State  ex  rel.  Nordin  v.  Erickson,  119 
Minn.  152,  137  N.  W.  385;  State  ex  rel. 
Von  Stade  v.  Taylor,  220  Mo.  618,  119 
S.  W.  373;  State  v.  Woodruff,  68  N.  J. 
L.  89,  52  Atl.  294;  Com.  ex  rel.  Direc- 
tors of  Poor  V.  Wells,  110  Pa.  463,  1 
Atl.  310 ;  Ledgerwood  v.  Pitts,  122  Tenn. 
570,  125  S.  W.  1036. 

Sundry  provisions  of  the  Constitu- 
tion indicate  plainly  enough  what  its 
framers  meant  by  elections  and  the 
"manner  of  holding"  them.  "The  House 
of  Representatives  shall  be  composed  of 
members  chosen  every  second  ye4ir  by 
the  people  of  the  several  states."  "No 
person  shall  be  a  Representative  .  .  . 
who  shall  not,  when  elected,  be  an  in- 
habitant of  that  state  in  which  he  shall 
be  chosen."  "When  vacancies  happen 
in  the  representation  from  any  state,  the 
executive  authority  thereof  shall  issue 
writs  of  election  to  fill  such  vacancies." 
"Immediately  after  they  [the  Senators] 
shall  be  assembled  in  consequence  of  the 
first  election,  they  shall  be  divided  as 
equally  as  may  be  into  three  classes." 
"No  person  [251]  shall  be  a  Senator 
.  .  .  who  shall  not,  when  elected,  be  an 
inhabitant  of  that  state  for  which  he  shall 
be  chosen."  "Each  House  shall  be  the 
judge  of  the  elections,  returns  and  qual- 
ifications of  its  own  members."  "No 
Senator  or  Representative  shall,  daring 
the  time  for  which  he  was  elected,  be 
appointed  to  any  civil  office,"  etc.  "The 
executive  power  shall  be  vested  in  a 
President  of  the  United  States  of 
America.     He  shall  hold  his  office  dor- 
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ing  the  term  of  four  years,  and,  to- 
gether with  the  Vice  President,  chosetl 
for  the  same  term,  be  elected  as  fol- 
lows/' ''The  President  shall,  at  stated 
times,  receive  for  his  services,  a  com- 
pensation, which  shall  neither  be  in- 
creased nor  diminished  during  the 
period  for  which  he  shall  have  been 
elected."  And  provisions  in  the  17th 
Amendment  are  of  like  effect. 

The  plain  words  of  the  17th  Amend- 
ment, and  those  portions  of  the  original 
Constitution  directly  affected  by  it, 
should  be  kept  in  mind.  Art.  1,  § 
3:  "The  Senate  of  the  United  States 
shall  be  composed  of  two  Senators  from 
each  state,  chosen  by  the  legislature 
thereof,  for  six  years;  and  each  Senator 
shall  have  one  vote.  Immediately  after 
they  shall  be  assembled  in  consequence 
of  the  first  election,  they  shall  be  dividr 
ed  as  equally  as  may  be  into  three 
classes.  .  .  .  And  if  vacancies  hap- 
pen by  resigfnation,  or  otherwise,  dur- 
ing the  recess  of  the  legislature  of  any 
state,  the  executive  thereof  may  make 
temporary  appointments  until  the  next 
meeting  of  the  legislature,  which  shall 
then  fill  such  vacancies."  Seventeenth 
Amendment:  "The  Senate  of  the  Unit- 
ed States  shall  be  composed  of  two  Sen- 
ators from  each  state,  elected  by  the 
people  thereof,  for  six  years;  and  each 
Senator  shall  have  one  vote.  The  elec- 
tors in  each  state  shall  have  the  quali- 
fications requisite  for  electors  of  the 
most  numerous  branch  of  the  state  leg- 
islatures. When  vacancies  happen  in  the 
representation  of  any  state  in  the  Senate, 
the  executive  authority  of  such  state 
shall  [252]  issue  writs  of  election  to  fill 
such  vacancies:  Provided,  That  the 
legislature  of  any  state  may  empower  the 


executive  thereof  to  make  temporary 
appointment  until  the  people  fill  the  va- 
cancies by  election  as  the  legislature 
may  direct.  This  Amendment  shall  not 
be  so  construed  as  to  affect  the  election 
or  term  of  any  Senator  chosen  before  it 
becomes  valid  as  part  of  the  Constitu- 
tion." 

As  finally  submitted  and  adopted  the 
Amendment  does  not  undertake  to  mod- 
ify article  1,  §  4,  the  source  of  congres- 
sional power  to  regulate  the  times, 
places,  and  manner  of  holding  elections. 
That  section  remains  "intact  and  ap- 
plicable both  to  the  election  of  Repre- 
sentatives and  Senators."  Cong.  Rec. 
vol.  46,  p.  848.  When  first  reported, 
January  11,  1911,  by  Senator  Borah  for 
the  Judiciary  Committee,  the  proposed 
17th  Amendment  contained  a  clause 
providing:  "The  times,  places,  and 
manner  of  holding  elections  for  Sen- 
ators shall  be  as  prescribed  in  each 
state  by  the  legislature  thereof,"— ^the 
avowed  purpose  being  thereby  to  modi- 
fy §  4,  art.  1,  by  depriving  Congress  of 
power  to  regulate  the  manner  of  holding 
elections  for  Senators.  (A  copy  of  the 
original  resolution  as  presented  to  the 
Senate  is  in  the  margin.)*  [253]  Upon 
recommendation  of  a  minority  of  the 
Judiciary  Committee  this  clause  wae 
eliminated  and  reference  to  §  4,  art.  1, 
omitted  from  the  Resolution.  After 
prolonged  debate  in  the  61st  and  62d 
Congresses  the  Amendment  in  its  pres- 
ent form  was  submitted  for  ratification. 
See  Sen.  Rep.  961,  61st  Cong.  3d  Sess.; 
Sen.  Rep.  35,  62d  Cong.  1st  Sess.;  Cong. 
Rec.  vol,  46,  pp.  847,  851,  et  seq.;  vol. 
47,  passim,  and  pp.  1924,  1925,  6366. 

Apparently  because  deemed  unimpor- 
tant no  counsel  on  either  side  referred 


*  S.  J.  Res.,  134,  6l8t  Congress,  Cong. 
Rec.  vol.  46,  p.  847. 

"Resolved  by  the  Senate  and  House  of 
Representatives  of  the  United  States  of 
America  in  Congress  assembled  (two  thirds 
of  each  House  concurring  therein),  That  in 
lieu  of  the  first  paragraph  of  §  3  of  article 
1  of  the  Constitution  of  the  United  States, 
and  in  lieu  of  so  much  of  paragraph  2  of 
the  same  section  as  relates  to  the  filling  of 
vacancies,  and  in  lieu  of  all  of  paragraph 
1  of  §  4  of  said  article  1,  in  so  far  as  same 
relates  to  any  authority  in  Congress  to 
make  or  alter  regulations  as  to  the  times 
or  manner  of  holding  elections  for  Senators, 
the  following  be  proposed  as  an  amendment 
to  the  Constitution,  which  shall  be  valid  to 
all  intents  and  purposes  as  part  of  the  Con- 
stitution when  ratified  by  the  legislatures 
of  three  fourths  of  the  states: 

"  'The  Senate  of  the  United  States  shall 
be  composed  of  two  Senators  from  each 
state,  elected  by  the  people  thereof  for  six 
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years;  and  each  Senator  shall  have  one 
vote.  The  electors  in  each  state  shall  have 
the  qualifications  requisite  for  electors  of 
the  most  numerous  branch  of  the  state  leg- 
islatures. 

"  *The  times,  places,  and  manner  of  hold- 
ing elections  for  Senators  sh*al1  be  pre- 
scribed in  each  state  by  the  legislature 
thereof. 

"'When  vacancies  happen  in  the  repre- 
sentation of  any  stkte  in  the  Senate,  the 
executive  authority  of  such  state  shall  issue 
writs  of  election  to  fill  such  vacancies: 
Provided,  That  the  legislature  of  any  state 
may  empower  the  executive  thereof  to  make 
temporary  anointments  until  the  people 
fill  the  vacancies  by  election,  as  the  legis- 
latiure  may  direct. 

"  'This  amendment  shall  not  be  so  con- 
strued as  to  affect  the  election  or  term  of 
any  Senator  chosen  before  it  becomes  valid 
as  part  of  the  Constitution.'" 
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to  "An  Act  Providing  a  Temporary 
Method  of  Conducting  the  Nomination 
and  Election  of  United  States  Senators," 
approved  June  4,  1914  (chap.  103,  38 
Stat,  at  L.  384,  Comp.  Stat.  §  14a,  3  Fed. 
Stat.  Anno.  5d  ed.  p.  126).  To  show 
its  irrelevancy  and  prevent  misappre- 
hension the  act  is  copied  in  the  margin.* 
Section  2,  [254]  which  contains  the  only 
reference  to  nomination  of  candidates 
for  Senator,  expired  by  express  limita- 
tion June  4,  11)17,  more  than  a  year 
prior  to  the  conduct  here  challenged.  The 
act  has  no  criminal  provisions,  makes  no 
reference  to  the  earlier  statute  upon 
which  this  prosecution  is  founded,  and 
sheds  no  light  on  the  power  of  Congress 
to  regulate  primaries  and  conventions. 
Its  terms  indicate  intention  that  the 
machinery  for  designating  party  candi- 
dates shall  remain  under  state  control. 
But  in  no  view  can  an  attempt  to  exercise 
power  be  treated  as  conclusive  evidence 
that  Congress  possesses  such  power. 
Otherwise  serious  discussion  of  constitu- 
tional limitations  must  cease.  Moreover, 
the  criminal  statute  now  relied  upon  ante- 
dates the  17th  Amendment,  and  must  be 
tested  by  powers  possessed  at  time  of  its 
enactment.  An  after-acquired  power  can- 
not, ex  proprio  vigore,  validate  a  statute 
void  when  enacted.  See  1  Sutherland, 
Stat.  Constr.  2d  ed.  §  107. 

A  concession  that  the  17th  Amendment 
mi^ht  [255]  be  applicable  in  this  contro- 
vei-sy  if  assisted  by  appropriate  legisla- 
tion would  be  unimportant,  since  there  is 
none.  Section  2,  Act  of  June  4, 1914,  had 
expired  by  express  limitation  many 
months  before  Newberry  became  a  candi- 
date, and  counsel  very  properly  disre- 
garded it. 

Because  deemed  appropriate  in  order 


effectively  to  regulate  the  manner  of  hold- 
ing general  elections,  this  court  has  up- 
held Federal  statutes  providing  for  super- 
visors and  prohibiting  interference  with 
them,  declaring  criminal  failure  by  elec- 
tion officers  to  perform  duties  impeded  by 
the  state,  and  denouncing  conspiracies  to 
prevent  voters  from  freely  casting,  their 
ballots  or  having  them  counted.  Ex  parte 
Siebold,  100  U.  S.  371,  25  L.  ed.  717;  Ex 
parte  Clarke,  100  U.  S.  399,  25  L.  ed. 
715;  Ex  parte  Yarbrough,  110  U.  S.  653, 
28  L.  ed.  274,  4  Sup.  Ct.  Rep.  152;  Re 
Coy,  127  U.  S.  731,  32  L.  ed.  274,  8  Sup. 
Ct.  Rep.  1263;  United  States  v.  Mosley, 
238  U.  S.  383,  59  L,  ed.  1355,  35  Sup.  Ct. 
Rep.  904.  These  enactments  had  direct 
and  immediate  reference  to  elections  by 
the  people,  and  decisions  sustaining  than 
do  not  control  the  present  controversy. 
Congress  clearly  exercised  its  power  to 
regulate  the  manner  of  holding  an  elec- 
tion when  it  directed  that  voting  most  be 
by  written  or  printed  ballot  or  voting 
machines.  February  14,  1899,  chap.  154, 
30  Stat,  at  L.  836,  Comp.  Stat.  §  24,  2 
Fed.  Stat.  Anno.  2d  ed.  p.  501. 

Section  4  was  bitterly  attacked  in  the 
state  conventions  of  1787-1789,  because 
of  its  alleged  possible  use  to  create  pre- 
ferred classes  and  finally  to  destroy  the 
states.  In  defense,  the  danger  incident 
to  absolute  control  of  elections  by  the 
states,  and  the  express  limitations  upon 
the  power,  were  dwelt  upon.  Mr.  Ham- 
ilton asserted:  "The  truth  is  that  there 
is  no  method  of  securing  to  the  rich  the 
preference  apprehended,  but  by  prescrib- 
ing qualifications  of  property  either  for 
those  who  may  elect  or  be  elected.  Bat 
this  forms  no  part  of  the  power  to  be 
conferred  upon  the  national  government. 
Its  authority  would  be  expressly  restrict - 


«  Act  of  June  4,  1914,  chap.  103,  38  Stat, 
at  L.  384. 
"An  Act  Providing  a  Temporary  Method  of 

Conducting  the  Nomination  and  Election 

of  United  States  Senators. 

''Be  it  enacted  by  the  Senate  and  House 
of  Representatives  of  the  United  States  of 
America  in  Congress  assembled,  That  at  the 
regular  election  held  in  any  state  next  pre- 
ceding the  expiration  of  the  term  for  which 
any  Senator  was  elected  to  represent  such 
state  in  Congress,  at  which  election  a  Rep- 
resentative to  Congress  is  regularly  by  law 
to  be  chosen,  a  United  States  Senator  from 
said  8tat«  shall  be  elected  by  the  people 
thereof  for  the  term  commencing  on  the 
fourth  day  of  March  next  thereafter. 

"Sec.  2.  That  in  any  state  wherein  a 
United  States  Senator  is  hereafter  to  be 
elected  either  at  a  general  election  or  at 
any  special  election  called  by  the  executive 
authority  thereof  to  fill  a  vacancv,  until  or 
unless  otherwise  specially  provided  by  the 
020 


legislature  thereof,  the  nomination  of  candi- 
dated  for  such  office  not  heretofore  made 
shall  be  made,  the  election  to  fill  the  same 
conducted,  and  the  result  thereof  deter- 
mined, as  near  as  may  be  in  accordance 
with  the  laws  of  such  state  regulating  the 
nomination  of  candidates  for  and  election 
of  Members  at  Large  of  the  National  House 
of  Representatives:  Provided,  That  in  case 
no  provision  is  made  in  any  state  for  the 
nomination  or  election  of  Representatives 
at  Large,  the  procedure  shall  be  in  accord- 
ance with  the  laws  of  such  state  respecting 
the  ordinary  executive  and  administrative 
officers  thereof  who  are  elected  by  tiie  vote 
of  the  people  of  the  entire  state:  And  pro- 
vided further,  That  in  any  case  the  candi- 
date for  Senator  receiving  the  highest  num- 
ber of  votes  shall  be  deemed  elected. 

"Sec.  3.  That  section  two  of  this  act 
shall  expire  by  limitation  at  the  end  of 
three  years  from  the  date  of  its  approval." 

Approved,  June  4,  1914. 

S5«  U.  S. 


J  920. 


NEWBERRY  T.  UNITED  STATES. 


265-258 


ed  to  the  regulation  of  the  times,  the 
places  and  the  manner  of  elections.  The 
qualifications  of  the  persons  who  may 
choose,  or  be  chosen,  as  has  been  re- 
marked upon  another  occasion,  are  de- 
fined and  fixed  [256]  in  the  Constitu- 
tion, and  are  unalterable  by  the  legisla- 
ture." The  Federalist,  LX.  The  history 
of  the  times  indicates  beyond  reasonable 
doubt  that  if  the  Constitution  makers 
had  claimed  for  this  section  the  latitude 
we  are  now  asked  to  sanction,  it  would 
not  have  been  ratified.  See  Story,  Const. 
§§  814  et  seq. 

Our  immediate  concern  is  with  the 
clause  which  gprants  power  by  law  '^to 
regulate  the  manner  of  holding  elections 
for  Senators  and  Representatives,^^ — not 
broadly  to  regulate  them.  As  an  in- 
cident to  the  grant  there  is,  of  course, 
power  to  make  all  laws  which  shall  be 
necessary  and  proper  for  carrying  it  in- 
to effect.  Art.  1,  §  8.  Although  the 
17th  Amendment  now  requires  Senators 
to  be  chosen  by  the  people,  reference  to 
the  original  plan  of  selection  by  the  leg- 
islatures may  aid  in  interpretation. 

Who  should  participate  in  the  speci- 
fied elections  was  clearly  indicated, — 
members  of  state  legislatures  and  those 
having  "the  qualifications  requisite  for 
electors  of  the  most  numerous  branch  of 
the  state  legislature.''  Who  should  be 
eligible  for  election  was  also  stated. 
''No  person  shall  be  a  Representative 
who  diall  not  have  attained  to  the  age 
of  twenty-five  years,  and  been  seven  years 
a  citizen  of  the  United  States,  and  who 
shalUnot,  when  elected,  be  an  inhabitant 
of  that  state  in  which  he  shall  be  chosen.'' 
*'No  person  shall  be  a  Senator  who  shall 
not  have  attained  to  the  age  of  thirty 
years,  and  been  nine  years  a  citizen  of  the 
United  States,  and  who  shall  not,  when 
elected,  be  an  inhabitant  of  that  state  for 
which  he  shall  be  chosen."  Two  Senators 
were  allotted  to  each  state,  and  the  method 
was  prescribed  for  determining  the 
number  of  Representatives.  Subject  to 
these  important  limitations,  Congress 
was  empowered  by  law  to  regulate  the 
times,  places,  and  manner  of  holding  the 
elections,  except  as  to  the  places  of 
choosing  Senators.  "These  words  are 
used  without  any  veiled  or  obscure  sig- 
nificance," but  in  their  natural  and  usual 
sense. 

[257]  If  it  be  practically  true  that, 
under  present  conditions,  a  designated 
.party  candidate  is  necessary  for  an  elec- 
tion,— ^a  preliminary  thereto, — ^neverthe- 
less his  selection  is  in  no  real  sense  part 
of  the  manner  of  holding  the  election. 
This  does  not  depend  upon  the  scheme  by 
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which  candidates  are  put  forward. 
Whether  the  candidate  be  offered  through 
primary,  or  convention,  or  petition,  or 
request  of  a  few,  or  as  the  result  of  his 
own  unsupported  ambition,  does  not 
directly  affect  the  manner  of  holding  the 
election.  Birth  must  precede,  but  it  is 
no  part  of  either  funeral  or  apotheosis. 
Many  things  are  prerequisites  to  elec- 
tions or  may  affect  their  outcome, — ^vot- 
ers, education,  means  of  transportation, 
health,  public  discussion,  immigration, 
private  animosities,  even  the  face  and 
figure  of  the  candidate;  but  authority  to 
regulate  the  manner  of  holding  them 
gives  no  right  to  control  any  of  these. 
It  is  settled,  e.  g.,  that  the  power  to  reg- 
ulate interstate  and  foreign  commerce 
does  not  reach  whatever  is  essential 
thereto.  Without  agriculture,  manufac- 
turing, mining,  etc.,  commerce  could  not 
exist;  but  this  fact  does  not  suffice  to 
subiect  them  to  the  control  of  Congress. 
Kidd  V.  Pearson,  128  U.  S.  1,  32  L.  ed. 
346,  2  Inters.  Com.  Rep.  232,  9  Sup.  Ct. 
Rep.  6. 

Election  of  Senators  by  state  legis- 
latures presupposed  selection  of  their 
members  by  the  people;  but  it  would 
hardly  be  argued  that  therefore  Congress 
could  regulate  such  selection.  In  the 
Constitutional  Convention  of  1787,  when 
replying  to  the  suggestion  that  state  leg- 
islatures should  have  uncontrolled  power 
over  elections  of  members  of  Congress, 
Mr.  Madison  said :  "It  seems  as  improp- 
er in  principle,  though  it  might  be  less 
inconvenient  in  practice,  to  give  to  the 
state  legislatures  this  great  authority  over 
I  the  election  of  the  representatives  of  the 
people  in  the  general  legislature,  as  it 
would  be  to  give  to  the  latter  a  like  power 
over  the  election  of  their  representatives 
in  the  state  legislatures."  Supplement 
to  Elliot's  Debates,  vol.  5,  p.  402. 

[258]  We  cannot  conclude  that  au- 
thority to  control  party  primaries  or  con- 
ventions for  designating  candidates  was 
bestowed  on  Congress  by  the  grant  of 
power  to  regulate  the  manner  of  holding 
elections.  The  fair  intendment  of  the 
words  does  not  extend  so  far;  the  framers 
of  the  Constitution  did  not  ascribe  to  them 
any  such  meaning.  Nor  is  this  control 
necessary  in  order  to  effectuate  the 
power  expressly  gpranted.  On  the  other 
hand,  its  exercise  would  interfere  with 
purely  domestic  affairs  of  the  state,  and 
infringe  upon  liberties  reserved  to  the 
people. 

It  should  not  be  forgotten  that,  exer- 

oifiiing  inherent  police  power,  the  state 

may  suppress  whatever  evils  may  be  in- 

I  cident  to  primary  or  convention.     As 
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'^eaeh  House  shall  be  the  judge  of  the 
elections,  qualifications  and  returns  of 
its  own  members/'  and  as  Congress  may 
by  law  regulate  the  times,  places,  and 
manner  of  holding  elections,  the  nation- 
al government  is  not  without  power  to 
protect  itself  against  corruption,  fraud, 
or  other  malign  influences. 

The  judgment  of  the  court  below 
must  be  reversed  and  the  cause  remand- 
ed for  further  proceedings  in  conformity 
with  this  opinion. 

Reversed. 

Mr.  Justice  McKenna  concurs  in 
this  opinion  as  applied  to  the  statute 
under  consideration,  which  was  enacted 
prior  to  the  17th  Amendment ;  but  he  re- 
serves the  question  of  the  power  of 
Congress  under  that  Amendment. 

Mr.  Chief  Justice  White,  dissenting 
from  the  opinion,  but  concurring,  with  a 
modification,  in  the  judgment  of  rever- 
sal: 

The  conviction  and  sentence  under  re- 
view were  based  on  an  indictment  charg- 
ing a  conspiracy  to  commit  violations 
[^9]  of  the  act  of  Congress  known  as 
the  Corrupt  Practices  Act,  as  made  ap- 
plicable to  state  laws  dealing  with  state 
nominating  pnmaries  for  and  the  ensu- 
ing state  elections  of  United  States  Sen- 
ators and  Representatives  in  Congress. 
The  case  is  here  by  direct  appeal  be- 
cause of  the  contention  that  primaries 
of  that  character  are  not  subject  to  the 
regulating  power  of  Congress,  and  as  an 
incident  there  is  involved  the  conten- 
tion, that  even  if  the  act  of  Congress 
was  constitutional,  it  had  been  prejudi- 
cially misconstrued.  Sustaining  the 
first  of  these  contentions,  and  therefore 
deciding  the  act  to  be  unconstitutional, 
the  court  reverses  and  finally  disposes 
of  the  case.  Although  I  am  unable  to 
concur  in  the  conclusion  as  to  the  want 
of  power  of  Congress  and  in  the  judg- 
ment of  reversal  as  rendered,  I  am  nev- 
ertheless of  opinion  that  there  should 
be  a  judgment  of  reversal  without 
prejudice  to  a  new  trial  because  of  the 
grave  misapprehension  and  grievous 
misapplication  of  the  statute  upon 
which  the  conviction  and  sentence  below 
were  based.  I  state  the  reasons  which 
control  me  as  to  both  these  subjects. 

By  an  amendment  to  the  Corrupt 
Practiced  Act  of  1910,  Congress,  in 
1911,  dealt  with  state  primaries  for  the 
nomination  of  Senators  and  Represent- 
atives in  Congress,  and  with  the  elec- 
tion after  nomination  of  such  candi- 
dates (Act  of  June  25,  1910,  chap.  392, 
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36  Stat,  at  L.  822;  Act  of  August  19, 
1911,  chap.  33,  §  8,  37  Stat,  at  L.  25,  28, 
Comp.  Stat.  §  192,  3  Fed.  Stat.  Anno. 
2d  ed.  p.  122).  At  that  time  there  ex- 
isted in  the  state  of  Michigan  a  law 
regulating  state  nominating  primaries 
which  included  candidates  for  state  of- 
fices as  well  as  for  the  Senate  and 
House  of  Representatives  of  the  United 
States.  These  primaries  were  held  in 
the  month  of  August  in  each  year  pre- 
ceding the  November  general  election. 
By  that  law  the  result  of  the  primaries 
determined  the  right  to  have  a  person's 
name  placed  as  a  candidate  on  the  bal- 
lot at  the  general  election,  and  in  the 
case  of  United  States  Senators  [200] 
provision  was  made  for  the  return  of  the 
result  of  the  primary  to  the  state  legisla- 
ture before  the  time  when  the  duty  of 
that  body  to  elect  a  Senator  would  arise. 

The  17th  Amendment  to  the  Constitu- 
tion, providing  for  the  election  of  Unit- 
ed States  Senators  by  popular  vote,  was 
promulgated  in  May,  1913.  In  June, 
1914,  Congress,  by  legislation  carrying 
out  the  Amendment,  provided  that 
thereafter  Senators  should  be  elected  by 
popular  vote,  and,  where  state  laws  to 
that  efifect  existed,  made  them  applica- 
ble. But,  evidently  to  give  time  for  the 
states  to  enact  the  necessary  legislation 
substituting  for  election  by  the  legisla- 
ture the  method  of  election  established 
by  the  Amendment,  it  was  provided  that 
where  no  law  for  primaries  by  popular 
vote  as  to  Senators  existed,  that  subject 
should  be  controlled  by  the  state  law 
regulating  primaries  for  the  nomination 
of  Representative  at  Large,  if  provided 
for,  and  if  not,  by  the  provisions  con- 
trolling as  to  primaries  for  general  state 
officers,  the  operation  of  these  latter 
provisions  being  expressly  limited  to  a 
term  of  three  years  (Act  of  June  4, 
1914,  chap.  103,  38  Stat,  at  L.  384, 
Comp.  Stat.  §  14a,  3  Fed.  Stat.  Anno. 
2d  ed.  p.  126).  Within  the  time  thus 
fixed,  and  before  the  election  which  was 
held  of  this  case,  the  state  of  Michigan, 
in  order  to  conform  its  laws  to  the 
Amendment,  modified  them  so  as  to  pro- 
vide for  the  election  of  Senators  by 
popular  vote,  and  made  the  general  nom- 
inating state  primary  law  applicable  to 
that  condition  (Act  No.  156,  Mich.  Acts 
of  1915),  and  by  virtue  of  the  Amend- 
ment, the  act  of  Congfress,  and  the  state 
law  just  stated,  the  primary  with  which 
we  are  concerned  in  this  ease  was  held 
in  August,  1918. 

The  plaintiff  in  error  Newberry  was  a 
candidate  for  the  nomination  of  the  Re- 
publican party  as  United   States   Sen- 
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ator,  andy  having  been  nominated  at 
such  primary,  became  a  candidate  at 
the  ensuing  November  election,  and  was 
reutumed  as  elected.  Subsequently  the  in- 
dictment under  which  the  conviction  below 
was  had  was  [261]  presented,  charging 
him  and  others,  in  six  counts,  with  a 
conspiracy  to  commit  violations  of  pro- 
visions of  the  Corrupt  Practices  Act  re- 
lating to  state  nominating  primaries  as 
well  as  to  the  resulting  general  election. 
It  is  not  at  this  moment  necessary  to  de- 
scribe the  nature  of  these  accusations 
further,  since  it  is  not  questioned  that 
the  indictment  charged  a  conspiracy  to 
commit  crimes  within  the  intendment  of 
the  Corrupt  Practices  Act,  and  hence  in- 
volved the  question  of  the  constitutional 
power  of  Congress  which  the  court  now 
adversely  decides,  and  the  basis  for 
which  I  now  come  to  consider. 

As  the  nominating  primary  was  held 
after  the  adoption  of  the  17th  Amend- 
ment, the  power  must  have  been  sanc- 
tioned by  that  Amendment;  but,  for  the 
purpose  of  clarity,  I  consider  the  ques- 
tion of  the  power,  first  from  the  provi- 
sions of  the  Constitution  as  they  existed 
before  the  Amendment,  and  second,  in 
contemplation  of  the  light  thrown  upon 
the  subject  by  the  force  of  the  Amend- 
ment. 

The  provisions  of  §§  2  and  3  of  arti- 
cle 1  of  the  Constitution,  fixing  the  com- 
position of  the  House  of  Representa- 
tives and  of  the  Senate,  and  providing 
for  the  election  of  Representatives  by 
vote  of  the  people  of  the  several  states, 
and  of  Senators  by  the  state  legisla- 
tures, were  undoubtedly  reservoirs  of 
vital  Federal  power,  constituting  the 
generative  sources  of  the  provisions  of 
§  4,  clause  1,  of  the  same  article,  cre- 
ating the  means  for  vivifying  the 
bodies  previously  ordained  (Senate  and 
House);  that  is,  providing: 

"The  times,  places  and  manner  of 
holding  elections  for  Senators  and  Rep- 
resentatives, shall  be  prescribed  in  each 
state  by  the  legislature  thereof;  but  the 
Congress  may  at  any  time  by  law  make 
or  alter  such  regulations,  except  as  to 
the  places  of  choosing  Senators." 

As  without  this  grant  no  state  power 
on  the  subject  was  possessed,  it  follows 
that  the  state  power  to  create  primaries 
•s  to  United  States  Senators  depended  up- 
on [262]  the  grant  for  its  existence.  It 
also  follows  that,  as  the  conferring  of  the 
power  on  the  states  and  the  reservation 
of  the  authority  in  Congress  to  regulate 
being  absolutely  coterminous,  except  as 
to  the  place  of  choosing  Senators,  which 

is    not    here   relevant,    it   results    that 
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nothing  is  possible  of  being  done  under 
the  former  which  is  not  subjected  to  the 
limitations  imposed  by  the  latter.  And 
this  is  illustrated  by  the  legislation  of 
Congress  and  the  decisions  of  this  court, 
upholding  the  same.  See,  ^'Act  to  Reg- 
ulate the  Times  and  Manner  of  Hold- 
ing Elections  for  Senators  in  Congress/' 
approved  July  25,  1866,  14  Stat,  at  L. 
243,  chap.  245 ;  Act  of  May  31,  1870,  16 
Stat,  at  L.  144,  chap.  114;  Act  of  July 
14,  1870,  16  Stat,  at  L.  254,  chap.  254, 
Comp.  Stat.  §  10,248;  Act  of  June  10, 
1872,  17  Stat,  at  L.  347,  chap.  415;  Ex 
parte  Siebold,  100  U.  S.  371,  25  L.  ed. 
717;  Ex  parte  Clarke,  100  U.  S.  399,  25 
L.  ed.  715;  Ex  parte  Yarbrough,  110  U. 
S.  651,  28  L.  ed.  274,  4  Sup.  Ct.  Rep. 
152;  United  States  v.  Mosley,  238  U.  S. 
383,  59  L.  ed.  1355,  35  Sup.  Ct.  Rep.  904. 

But  it  is  said  that,  as  the  power  which 
is  challenged  here  is  the  right  of  a 
state  to  provide  for  and  regulate  a  state 
primary  for  nominating  United  States 
Senators  free  from  the  control  of  Con- 
gress, and  not  the  election  of  such  Sen- 
ators, therefore,  as  the  nominating 
primary  is  one  thing  and  the  election  au- 
other  and  different  thing,  the  power  of 
the  state  as  to  the  primary  is  not  gov- 
erned by  the  right  of  Congress  to  regu- 
late the  times  and  manner  of  electing 
Senators.  But  the  proposition  is  a  sui- 
cidal one,  since  it  at  one  and  the  same 
time  retains  in  the  state  the  only  power 
it  could  possibly  have,  as  delegated  by 
the  clause  in  question,  and  refuses  to 
give  effect  to  the  regulating  control 
which  the  clause  confers  on  Congress 
as  to  that  very  power.  And  mark,  this 
is  emphasized  by  the  consideration  that 
there  is  no  denial  here  that  the  states 
possess  the  power  over  the  Federal  sub- 
ject resulting  from  the  provision  of  the 
Constitution,  but  a  holding  that  Con- 
gress may  not  exert,  as  to  such  power  to 
regulate,  authority  which  the  terms  of 
the  identical  clause  of  the  Constitution 
confer  upon  it. 

[263]  But,  putting  these  contradic- 
tions aside,  let  me  test  the  contention  from 
other  and  distinct  points  of  view:  (1) 
In  last  analysis  the  contention  must  rest 
upon  the  proposition  that^  there  is  such 
absolute  want  of  relation  between  the 
power  of  government  to  regulate  the 
right  of  the  citizen  to  seek  a  nomination 
for  a  public  office  and  its  authority  to 
regulate  the  election  after  nomination, 
that  a  paramount  government  authority 
having  the  right  to  regulate  the  latter  is 
without  any  power  as  to  the  former. 
The  influence  of  who  is  nominated  for 
elective  office  upon  the  result  of   the 
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election  to  fill  that  office  is  so  known  of 
all  men  that  the  proposition  may  be  left 
to  destroy  itself  by  its  own  statement. 

(2)  Moreover,  the  proposition,  impli- 
edly at  least,  excludes  from  view  the 
fact  that  the  powers  conferred  upon 
Congress  by  the  Constitution  carry  with 
them  the  right  ^'to  make  all  laws  which 
shall  be  necessary  and  proper  for  carry- 
ing into  execution  the  foregoing  pow- 
ers" (art.  1,  §  8,  cl.  18),  and  in  doing  so 
virtually  disregards  the  previous  legis- 
lative history  and  the  decisions  of  this 
court  sanctioning  the  same,  to  which  we 
have  referred,  since  that  practice  and 
those  decisions  unmistakably  recognize 
that  the  power  under  the  clause  in  ques- 
tion extends  to  all  the  prerequisite  and 
appropriate  incidents  necessary  to  the 
discharge  of  the  authority  given. 

(3)  From  a  somewhat  different  point 
of  view  the  same  result  is  even  more  im- 
peratively required.  Thus,  as  has  been 
seen,  the  election  was  had  under  the 
17th  Amendment  to  the  Constitution, 
providing  for  the  election  of  Senators 
by  popular  vote  instead  of  by  the  state 
legislatures.  In  the  resolution  providing 
for  the  passage  of  that  Amendment 
through  Congress,  as  first  reported  by 
Senator  Borah  on  behalf  of  the  judiciary 
committee,  after  making  the  changes 
necessary  to  substitute  a  provision  caus- 
ing Senators  to  be  elected  by  popular 
vote  instead  of  by  the  legislatures  of  the 
several  states,  the  [264]  provision  of  §  4 
of  article  1,  reserving  to  Congress  the 
power  "to  make  or  alter,"  except  as  to 
places,  the  regulations  adopted  by  the 
several  states  as  to  the  "times,  places, 
nnd  manner"  of  electing  Senators,  was 
omitted,  thus  leaving  all  power  on  the 
subject  in  the  states,  free  from  any  reg- 
ulating control  of  Congress.  S.  Rep. 
961,  6l8t  Cong.  3d  Sess. 

There  was  division,  however,  conceiv- 
ing the  matter,  manifested  by  a  propo- 
sition to  amend  the  resolution,  as  re- 
ported, so  as  to  retain  the  omitted  pro- 
vision, thus  preserving  the  power  of 
Congress  as  originally  conferred.  46 
Cong.  Rec.  pt.  1,  p.  847.  The  legislative 
situation  thus  created  was  aptly  stated 
by  Senator  Borah,  referring  to  the  re- 
port of  the  committee  and  to  the  propo- 
sition (submitted  by  Senator  Sutherland 
of  Utah)  to  amend  that  report  and  the 
resolution  accompanying  it.    He  said: 

"In  reference  to  the  amendment  which 
has  been  suggested  by  the  Senator  from 
Utah  (Mr.  Sutherland),  it  was  consid- 
ered at  some  length  before  the  commit- 
tee. The  proposition  is  a  simple  one. 
As  the  joint  resolution  now  standSi  the 
M4 


times,  places,  and  manner  of  electing 
United  States  Senators  are  left  entirely 
to  the  state.  The  state  may  determine 
the  rules  and  regulations,  and  the  times, 
places,  and  manner  of  holding  elections 
for  United  States  Senators. 

"If  the  amendment  as  offered  by  the 
Senator  from  Utah  should  prevail,  then 
the  matter  would  be  left  as  it  now  is, 
subject  to  the  supervision  and  control  of 
Congress."  * 

After  much  consideration  the  amend- 
ment offered  by  Senator  Sutherland  was 
carried.'  But  the  reported  resolution,  as 
thus  amended,  did  not  pass  during  that 
Congress.  In  the  first  session  of  the  fol- 
lowing Congress,  however,  the  62d  Con- 
gress, a  resolution  identical  in  [265] 
terms  with  the  one  which  had  been  report- 
ed in  the  Senate  at  the  previous  session 
was  introduced  in  the  House  and  passed 
the  same.*  In  the  Senate  the  House  res- 
olution was  favorably  reported  from  the 
committee  by  Senator  Borah,*  accom- 
panied, however,  by  a  minority  report 
by  Senator  Sutherland,^ '  offering  as  a 
substitute  a  resolution  preserving  the 
complete  power  of  Congress,  as  had  been 
provided  for  in  the  Senate  in  the  previ- 
ous Congress,  and  an  amendment  to  the 
same  effect,  offered  by  Senator  Bristow, 
was  subsequently  adopted,*  and  as  thus 
amended  the  resolution  was  ultimately 
submitted  for  ratification,  and,  as  we 
have  seen,  was  ratified  and  promulgated. 
38  Stat,  at  L.  2049. 

When  the  plain  purpose  of  the 
Amendment  is  thus  seen,  and  it  is  borne 
in  mind  that,  at  the  time  it  was  pend- 
ing, the  amendment  to  the  Corrupt  Prac- 
tices Act,  dealing  with  state  primaries 
for  nominating  United  States  Senators, 
which  is  now  before  us,  was  in  the  proc- 
ess of  consideration  in  Congress,  and 
when  it  is  further  remembered  that, 
after  the  passage  of  the  Amendment, 
Congress  enacted  legislation  so  that  the 
Amendment  might  be  applied  to  state 
senatorial  primaries,  there  would  seem 
to  be  an  end  to  all  doubt  as  to  the 
power  of  Congress. 

It  is  not  disputable  that  originally  in- 
structions to  representatives  in  state 
legislatures  by  party  conventions  or  by 
other  unofficial  bodies,  as  to  the  persons 
to  be  elected  as  United  States  Senators, 
were  resorted  to  as  a  means  of  indirect- 
ly controlling  that  subject,  and  thus,  in 

I  Cong.  Rec.  vol.  46,  pt.  1,  p.  851. 

•  Cong.  Rec.  vol.  46,  pt.  4,  p.  3307. 
3H.  Rep.  No.  2,  62d  Cong.,  Ist  Sess. 

*  Cong.  Rec.  vol.  47,  pt.  1,  p.  787. 

6S.  Rep.  No.  35,  62d  Cong.,  Ist  Seas. 
0  Cong.  Rec.  vol.  47,  pt.  2,  p.  1205. 
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a  sense,  restricting  the  constitutional 
provision  as  to  the  mode  of  electing  Sen- 
ators. The  potentiality  of  instructions  of 
that  character  to  accomplish  that  result  is 
[266]  amply  shown  hy  the  development 
of  our  constitutional  institutions  as  re- 
gards the  electoral  college,  where  it  has 
come  to  pass  that  the  unofficial  nomina- 
tion of  party  has  rendered  the  discharge 
of  its  duties  by  the  electoral  college  a 
mere  matter  of  form.  That  in  some 
measure,  at  least,  a  tendency  to  that  re- 
sult came  about  under  the  constitutional 
direction  that  Senators  should  be  elect- 
ed by  the  people,  would  appear  not 
doubtful.  The  situation  on  this  subject 
is  illustrated  by  a  statement  in  a  treatise 
by  Haynes  on  Election  of  Senators, 
1906,  p.  132,  as  follows: 

''Notwithstanding  our  rigid  Constitu- 
tion's decree  that  the  Senators  from  the 
several  states  shall  be  elected  by  'the 
legislatures  thereof,'  this  act  of  the  leg- 
islatures may  be  deprived  of  nearly  all 
of  its  vitality.  The  election  of  Presi- 
dent offers  an  illustration  of  the  filching 
of  actual  power  away  from  the  electors 
in  whom  it  is  vested  by  law.  When 
James  Russell  Lowell,  a  Republican  elec- 
tor for  Massachusetts  in  1876,  was  urged 
to  exercise  his  independence  and  vote 
for  Tilden,  he  declined,  saying  that 
'whatever  the  first  intent  of  the  Consti- 
tution was,  usage  had  made  the  presi- 
dential electors  strictly  the  instruments 
of  the  party  which  chose  them.'  The 
Constitution  remains  unchanged,  yet 
presidential  electors  recognize  that  they 
have  been  stripped  of  all  discretion.  It 
appears  that  under  certain  conditions 
the  election  of  Senators  by  state  legis- 
latures has  been  and  can  be  made  an 
equally  perfunctory  affair." 

The  growth  of  the  tendency  to  make 
the  indirect  result  thus  stated  more  ef- 
fective evidently  was  the  genesis  of  the 
statutory  primary  to  nominate  Senators. 
See  statement  concerning  an  amend- 
ment to  the  Constitution  of  Nebraska  on 
that  subject  as  early  as  1875,  in  the 
same  treatise  (p.  141). 

The  large  number  of  states  which  at 
this  day  have  by  law  established  sen- 
atorial primaries  shows  the  development 
[267]  of  the  movement  which  originated 
80  long  ago  under  the  circumstances  just 
stated.  They  serve  to  indicate  the 
tenacity  ot  the  conviction  that  the  re- 
lation of  the  primary  to  the  election  is 
80  intimate  that  the  influence  of  the 
former  is  largely  determinative  of  the 
latter.    I  have  appended  in  the  margin 

a  statement  from  a  publication  on  the 
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subject,''  showing  how  well-founded  this 
conviction  is  and  how  it  aas  come  to 
pass  that  in  some  cases,  at  least,  the 
result  of  the  primary  has  been  in  sub- 
stance to  render  the  subsequent  election 
merely  perfunctory.  Under  these  con- 
ditions I  find  it  impossible  to  say  that 
the  admitted  power  of  Congress  to  con- 
trol and  regulate  the  election  of  Sen- 
ators does  not  embrace,  as  [268]  appro- 
priate to  that  power,  the  authority  to 
regulate  the  primary  held  under  state 
authority. 

(4)  It  is  true  that  the  plenary  reser- 
vation in  Congress  of  the  power  to  con- 
trol the  states  in  the  exercise  of  the 
authority  to  deal  with  the  times,  places, 
and  manner  of  electing  Senators  and 
Representatives,  as  originally  expressed 
in  the  Constitution,  caused  much  per- 
turbation in  the  conventions  of  the  sev- 
eral states  which  were  called  upon  to 
consider  ratification,  resulting  from  the 
fear  that  such  power  to  regulate  might 
be  extended  to  and  embrace  the  regula- 
tion of  the  election  of  the  members  of 
the  state  legislatures  who  were  to  exer- 
cise the  power  to  elect  Senators.  It  is 
further  true   that  articles   in   the  Fed- 

■^  "In  many  western  and  southern  statoa 
the  direct  primary  method  has  been  applied 
to  the  choice  of  United  States  Senators  an 
well  as  to  state  officers.^  In  the  southern 
states,  victory  in  sucli  a  primary,  on  the 
Democratic  side,  is  practically  the  equiva- 
lent of  an  election,  as  there  is  but  one  effec- 
tive party  in  that  section  of  the  country. 
The  direct  nomination  of  Senators  is  gener- 
ally accomplished  under  voluntary  party 
regulations,  as  in  Alabanin,  Arkansas. 
South  Carolina,  and  Virginia.  In  other 
cases,  however,  this  method  of  choice  has 
been  placed  under  legal  protection,  as  in 
Florida  (1901),  Mississippi  (1902),  Louis- 
iana  (1906),  and  Texas  (1007).  Some 
northern  states  have  also  adopted  this 
method  of  direct  nomination.  Among  the 
northern  states,  Wisconsin  led  the  way  in 
1903,  followed  by  Oregon  in  1904,  Montana 
in  1905,  Iowa,  Washington,  Nebraska, 
North  Dakota  in  1907,  Illinois,  Kansas, 
New  Jersey,  Ohio,  and  Oklahoma  in  1908. 
.  .  .  In  some  of  the  states,  as  in  Oregon, 
candidates  for  the  legislature  are  afforded 
an  opportunity  to  pledge  themselves  to  vote 
for  the  party  candidate  receiving  the  high- 
est vote  in  the  regular  election.  In  other 
cases  a  pledge  is  made  to  vote  for  the  can- 
didate receiving  tlie  highest  number  of 
votes  in  the  primary.*"  (Merriam,  Pri- 
mary Elections,  1908,  pp.  83-85.) 

>  On  this  general  topic,  see  the  excellent 
treatise  on  The  Election  of  Senators,  by  Georg« 
H.  Hajnes  (1906),  especially  chap.  xi. 

'Oregon,  1904,  |  13.  In  Washington  th« 
candidate  may  pledge  himself  to  vote  for  th« 
party  choice  for  United  States  Senator  (1907, 
I  81).    This  latter  is  the  general  rule. 
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eralist  and  other  papers  published  at 
the  time  served  to  dispel  the  fear  by 
directing  attention  to  the  fact  that  the 
regulating  power  of  Congress  only  ex- 
tended to  the  times,  places,  and  manner 
of  electing  Senators,  and  did  not  in- 
clude an  authority,  even  by  implication, 
to  deal  with  the  election  of  the  state 
legislatures,  which  was  a  power  re- 
served by  the  states.  But  this  only 
served  to  emphasize  the  distinction  be- 
tween the  state  and  Federal  power,  and 
affords  no  ground  at  this  late  day  for 
saying  that  the  reserved  state  power 
has  absorbed  and  renders  impossible  of 
exercise  the  authority  of  Congress  to 
regulate  the  Federal  power  concerning 
the  election  of  United  States  Senators, 
submitted,  to  the  extent  provided,  to  the 
authority  of  the  states,  upon  the  express 
condition  that  such  authority  should  be 
subordinate  to  and  controlled  by  con- 
gressional regulation. 

Can  any  other  conclusion  be  upheld 
except  upon  the  theory  that  the  phan- 
toms of  attenuated  and  unfounded 
doubts  concerning  the  meaning  of  the 
Constitution,  which  have  long  perished, 
may  now  be  revived  for  the  purpose  of 
depriving  Congpress  of  the  right  to  exert 
a  power  essential  to  its  existence,  and 
this  in  the  face  of  the  fact  that  the 
only  basis  for  the  doubts  which  arose  in 
[269]  the  beginning  (the  election  of 
Senators  by  the  state  legislatures)  has 
been  completely  removed  by  the  17th 
Amendment? 

I  do  not  stop  to  refer  to  the  state 
eases  concerning  the  distinction  between 
state  legislative  power  to  deal  with 
elections  and  its  authority  to  control 
primaries,  as  I  cannot  discover  the 
slightest  ground  upon  which  they  could 
be  apposite,  since  here  an  inherent  Fed- 
eral right  and  the  provision  of  the  Con- 
stitution in  dealing  with  it  are  the  sub- 
jects for  consideration.  ^ 

Moreover,  in  passing,  I  observe  that 
as  this  case  concerns  a  state  primary 
law  imposing  obligatory  results,  and  the 
act  of  Congpress  dealing  with  the  same, 
it  is  obvious  that  the  effect  of  individ- 
aal  action  is  wholly  beside  the  issue. 

The  conseqhence  to  result  from  a  dc' 
nial  to  Congress  of  the  right  to  regulate 
is  so  aptly  illustrated  by  the  case  in 
hand  that,  in  leaving  the  question,  I 
refer  to  it.  Thus,  it  is  stated  and  not 
denied  that,  in  the  state  primary  in 
question,  one  of  the  candidates,  as  per- 
mitted by  the  state  law,  propounded 
himself  at  the  primary  election  as  the 
eandidate  for  the  nomination  for  Sen- 
ator  of  both   the  Republican   and   the 


Democratic  parties.  If  the  candidacy 
had  been  successful  as  to  both,  the  sub- 
sequent election  would  have  been  re- 
duced to  the  merest  form. 

In  view,  then,  of  the  plain  text  of  the 
Constitution,  of  the  power  exerted  un- 
der it  from  the  beginning,  of  the  action 
of  Congress  in  its  legislation,  and  of  the 
amendment  to  the  Constitution,  as  well 
as  of  the  legislative  action  of  substan- 
tially the  larger  portion  of  the  states,  I 
can  see  no  reason  for  now  denying  the 
power  of  Congress  to  regulate  a  subject 
which,  from  its  very  nature,  inheres  in 
and  is  concerned  with  the  election  of 
Senators  of  the  United  States,  as  pro- 
vided by  the  Constitution. 

The  indictment  remains  to  be  consid- 
ered. It  contained  six  counts.  For  the 
moment,  it  suffices  to  say  that  the  [270] 
first  four  all  dealt  with  a  common  sub- 
ject; that  is,  a  conspiracy  between  New- 
berry and  others  named  to  contribute  and 
expend,  for  the  purposes  of  the  state  pri- 
mary and  general  election,  more  money 
than  allowed  by  the  Corrupt  Practices 
Act.  The  fifth  count  charged  a  con- 
spiracy on  the  part  of  the  defendants 
to  commit  a  great  number,  to  wit,  one 
thousand,  offenses  against  the  United 
States,  each  to  consist  of  giving  money 
and  things  of  value  to  a  person  to  vote 
for  Newberry  at  said  election,  and  a 
great  number,  to  wit,  one  thousand, 
other  offenses  against  the  United  States, 
each  to  consist  of  giving  money  and 
things  of  value  to  a  person  to  withhold 
his  vote  from  Henry  Ford  at  said  gen- 
eral election.  The  sixth  count  charged 
a  conspiracy  to  defraud  by  use  of  the 
mails. 

At  the  trial,  before  the  submission  of 
the  case  to  the  jury,  the  court  put  the 
fifth  count  entirely  out  of  the  case  by 
instructing  the  jury  to  disregard  it,  as 
there  was  no  evidence  whatever  to  sus- 
tain it.  The  bribery  charge,  therefore, 
disappeared.  The  second,  third,  and 
fourth  counts,  dealing,  as  I  have  said, 
with  one  general  subject,  were  found  by 
the  court  to  be  all  in  substance  con- 
tained in  the  first  count.  Thev  were, 
therefore,  by  direction  of  the  court, 
either  eliminated  '  or  consolidated  with 
the  first  count.  Thus,  as  contained  in 
that  count,  the  matters  charged  in  the 
first  four  counts  were  submitted  to  the 
jury,  as  was  also  the  sixth  count;. but 
the  latter  we  need  not  further  consider, 
as  upon  it  there  was  a  verdict  of  not 
guilty. 

The    case,    therefore,    reduces    itself 

solely  to  the  matters  covered  in  the  first 

I  count.     That  count  charged  a  eonapir* 
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acy  on  the  part  of  the  defendants,  135 
in  number,  including  Newberry,  to  com- 
mit an  offense  against  the  United 
States;  that  is,  the  offense  on  the  part 
of  Newberry  of  violating  the  Corrupt 
Practices  Act  by  giving,  contributing,  ex- 
pending, and  using,  and  by  causing  to  be 
given,  contributed,  expended,  and  used, 
in  procuring  [271]  his  nomination  and 
election  as  such  Senator  at  said  primary 
and  general  elections,  a  sum  in  excess  of 
the  amount  which  he  might  lawfully 
give,  contribute,  expend,  or  use,  and 
cause  to  be  given,  contributed,  expend- 
ed, or  used  for  such  purpose  under  the 
laws  of  Michigan,  and  in  excess  of  $10,- 
000,  to  wit,  the  sum  of  ^100,000;  and 
on  the  part  of  the  other  defendants  of 
aiding,  counseling,  inducing,  and  pro- 
curing Newberry,  as  such  candidate,  to 
give,  contribute,  expend,  and  use,  or 
cause  to  be  given,  contributed,  expend- 
ed, or  used,  said  large  and  excessive 
sum,  in  order  to  procure  his  nomination 
and  election. 

Conspiracy  to  contribute  and  expend 
in  excess  of  tho  amount  permitted  by 
the  statute  was,  then,  the  sole  issue, 
wholly  disassociated^  from  and  discon- 
nected with  any  corrupt  or  wrongful  use 
of  the  amount  charged  to  have  been  il- 
legally contributed  and  expended.  As, 
putting  out  of  view  the  constitutional 
question  already  considered,  the  errors 
assigned  are  based  solely  upon  asserted 
misconstructions  of  the  statute  by  the 
eour^-  in  its  charge  to  the  jury,  we  bring 
the  statute  at  once  into  view.  It  pro- 
vides, so  far  as  relevant  to  the  case  be- 
fore us: 

"No  candidate  for  .  .  .  Senator  of 
the  United  States  shall  give,  contribute, 
expend,  use,  or  promise,  or  cause  to  be 
given,  contributed,  expended,  used,  or 
promised,  in  procuring  his  nomination 
and  election,  any  sum,  in  the  aggregate, 
in  excess  of  the  amount  which  he  may 
lawfully  give,  contribute,  expend,  or 
promise  under  the  laws  of  the  state  in 
which  he  resides :  Provided,  That  .  .  . 
no  candidate  for  Senator  of  the  United 
States  shall  give,  contribute,  expend, 
use,  or  promise  any  sum,  in  the  aggre- 
gate, exceeding  ten  thousand  dollars  in 
any  campaign  for  his  nomination  and 
election:    .    .    ." 

Coming  to  deal  with  the  statute,  the 
court,  after  pointing  out  in  the  most  ex- 
plicit terms  that  the  limitation  on  the 
amount  which  might  be  lawfully  con- 
tributed and  expended  or  caused  to  be 
contributed  and  expended  in  [272]  the 
ease  at  hand  was  $3,750  (that  being  the 
limitation  imposed  by  the  laws  of  Mich- 
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igan,  adopted  by  the  statute  of  the  United 
States  just  quoted),  then  proceeded, 
over  objections  duly  reserved,  to  in- 
struct as  to  the  significance  of  the  stat- 
ute, involved  in  the  prohibitions,  (a) 
against  giving,  contributing,  expending, 
or  using,  and  (b)  against  causing  to  be 
given,  contributed,  expended,  or  used, 
money  in  excess  of  that  permitted  by 
the  statute,  saying  on  these  subjects  as 
follows : 

(a)  "It  is  important,  therefore,  that 
you  should  understand  the  meaning  of 
the  language  employed  in  this  Corrupt 
Practices  Act,  and  that  you  should  un- 
derstand and  comprehend  the  effect  and 
scope  of  the  act,  and  the  meaning  of  the 
language  there  employed,  and  the  ef- 
fect and  scope  and  extent  of  the  pro- 
hibition against  the  expenditure  and 
use  of  money  therein  contained. 

"The  words  'Give,  contribute,  expend, 
or  use,'  as  employed  in  this  statute, 
have  their  usual  and  ordinary  signifi- 
cance, and  mean  furnish,  pay  out,  dis- 
burse, employ,  or  make  use  of.  The 
term  'To  cause  to  be  expended,  or  used,' 
as  it  is  employed  in  this  statute,  means 
to  occasion,  to  effect,  to  bring  about,  to 
produce  the  expenditure  and  use  of  the 
money. 

"The  prohibition  contained  in  this 
statute  against  the  expenditure  and  use 
of  money  by  the  candidate  is  not  limited 
or  confined  to  the  expenditure  and  use 
of  his  own  money.  The  prohibition  is 
directed  against  the  use  and  expendi- 
ture of  excessive  sums  of  money  by  the 
candidate  from  whatever  source  or  from 
whomsoever  those  moneys  may  be  de- 
rived." 

(b)  "The  phrase  which  constitutes  the 
prohibition  against  the  candidate  'caus- 
ing to  be  given,  contributed,  expended, 
or  used  excessive  sums  of  money'  is  not 
limited  and  not  confined  to  expenditures 
and  use  of  money  made  directly  and 
personally  by  himself.  This  prohibition 
extends  to  the  expenditure  and  use  of 
excessive  sums  of  [273]  money  in  which 
the  candidate  actively  participates,  or  as- 
sists, or  advises,  or  directs,  or  induces, 
or  procures.  The  prohibition  extends 
not  only  to  the  expenditure  and  use  of 
excessive  sums  of  money  by  the  candi- 
date directly  and  personally,  bnt  to 
such  use  and  expenditure  through  his 
agency,  or  procurement,  or  assistance. 

"To  constitute  a  violation  of  this  stat- 
ute, knowledge  of  the  expenditure  and 
use  of  excessive  sums  of  money  on  the 
part  of  the  candidate  is  not  sufficient; 
neither  is  it  sufficient  to  constitute  a 
violation  of  this  statute  that  the  candi- 
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date  merely  acquiesces  in  such  expendi- 
tures and  use.  But  it  is  sufficient  to 
constitute  a  violation  o£  this  statute  if 
the  candidate  actively  participates  in 
doing  the  things  which  occasion  such 
expenditures  and  use  of  money,  and  so 
actively  participates  with  knowledge 
that  the  money  is  being  expended  and 
used." 

Having  thus  fixed  the  meaning  of  the 
prohibitions  of  the  statute,  the  court 
came  to  apply  them  as  thus  defined  to 
the  particular  case  before  it,  saying: 

(e)  ''To  apply  these  rules  to  this 
case:  If  you  are  satisfied  from  the  evi- 
dence that  the  defendant  Truman  H. 
Nfewberry,  at  or  about  the  time  that  he 
became  a  candidate  for  United  States 
Senator,  was  informed  and  knew  that 
his  campaign  for  the  nomination  and 
election  would  require  the  expenditure 
and  use  of  more  money  than  is  permit- 
ted by  law,  and*  with  such  knowledge  be- 
came a  candidate,  and  thereafter  by 
advice,  by  conduct^  by  his  acts,  by  his  di- 
rection, by  his  counsel,  or  by  his  pro- 
curement he  actively  participated  and 
took  part  in  the  expenditure  and  use  of 
an  excessive  sum  of  money, — of  an  un- 
lawful sum  of  money, — ^you  will  be  war- 
ranted in  finding  that  he  did  violate  this 
statute  known  as  the  Corrupt  Practices 
Act." 

Whether  the  instructions  marked  (a) 
and  (b),  if  unexplained,  were,  in  view 
of  the  ambiguity  lurking  in  many  of  the 
expressions  used  therein,  prejudicially 
[274]  erroneous,  I  do  not  think  neces- 
sary to  consider,  since  I  see  no  escape 
from  the  conclusion  that  the  instruction 
marked  (c),  which  made  application  of 
the  view  of  the  statute  stated  in  the  previ- 
ous passages  (a)  and  (b),  was  in  clear 
conflict  with  the  text  of  the  statute,  and 
was  necessarily  of  a  seriously  prejudi- 
cial nature,  since  in  substance  it  an* 
nounced  the  doctrine  that,  under  the 
statute,  although  a  candidate  for  the 
office  of  Senator  might  not  have  contrib- 
uted a  cent  to  the  campaign,  or  caused 
others  to  do  so,  he  nevertheless  was 
guilty  if  he  became  a  candidate  or  con- 
tinued as  such  after  acquiring  knowl- 
edge that  more  than  $3,750  had  been 
contributed  and  was  being  expended  in 
the  campaign.  The  error  in  the  instruc- 
tion plainly  resulted  from  a  failure  to 
distinguish  between  the  subject  with 
which  the  statute  dealt — contributions 
and  expenditures  made  or  caused  to  be 
made  by  the  candidate — and  campaign 
contributions  and  expenditures  not  so 
made  or  caused  to  be  made,  and  there- 
fore not  within  the  statute. 
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There  can  be  no  doubt  when  the  lim- 
itations as  to  expenditure  which  the 
statute  imposed  are  considered  in  the 
light  of  its  context  and  its  genesis,  that 
its  prohibitions  on  that  subject  were  in- 
tended not  to  restrict  the  right  of  the 
citizen  to  contribute  to  a  campaign,  but 
to  prohibit  the  candidate  from  contrib- 
uting and  expending,  or  causing  to  be 
contributed  and  expended,  to  secure  his 
nomination  and  election,  a  larger 
amount  than  the  sum  limited  as  provid- 
ed in  the  statute.  To  treat  the  candi- 
dacy, as  did  the  charge  of  the  court,  as 
being  necessarily  the  cause,  without 
more,  of  the  contribution  of  the  citizen 
to  the  campaign,  was  therefore  to  con- 
found things  which  were  wholly  differ- 
ent, to  the  frustration  of  the  very  ob- 
ject and  purpose  of  the  statute.  To 
illustrate:  Under  the  instruction  given, 
in  every  case  where,  to  the  knowledge 
of  the  candidate,  a  sum  in  excess  of  the 
amount  limited  by  the  statute  was  eon- 
tributed  by  citizens  to  the  [275]  cam- 
paign, the  candidate,  if  he  failed  to  with- 
draw, would  be  subject  to  criminal 
prosecution  and  punishment.  So,  also, 
contributions  by  citizens  to  the  expenses 
of  the  campaign,  if  only  knowledge  could 
be  brought  home  to  them  that  the  aggre- 
gate of  such  contributions  would  exceed 
the  limit  of  the  statute,  would  bring 
them,  as  illustrated  by  this  case,  within 
the  conspiracy  statute,  and  accordingly 
subject  to  prosecution.  Under  this  view 
the  greater  the  public  service,  and  the 
higher  the  character,  of  the  candidate, 
giving  rise  to  a  correspondingly  com- 
plete and  self-sacrificing  support  by 
the  electorate  to  his  candidacy,  the  more 
inevitably  would  criminality  and  in- 
famous punishment  result  both  to  the 
candidate  and  to  the  citizen  who  con- 
tributed. 

As  it  follows  from  the  considerations 
which  I  have  stated  that  the  judgment 
below  was,  in  my  opinion,  clearly  wrong, 
and  therefore  should  be  reversed,  it  is 
not  necessary  that  I  should  go  further 
and  point  out  how  cogently,  under  the 
case  presented,  the  illustrations  just 
previously  made  apply  to  it.  For  the 
reasons  stated,  although  I  dissent  from 
the  ruling  of  the  court  as  to  the  uncon- 
stitutionality of  the  act  of  Congress,  I 
nevertheless  think  its  judgment  of  re- 
versal should  be  adopted,  qualified,  how- 
ever, so  as  to  reserve  the  right  to  a 
new  trial. 

Mr.    Justice    Pitney,    concurring    in 
part : 
I  concur  in   the  judgment  reversing 
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the  conviction  of  plaintiffs  in  error,  but 
upon  grounds  fundamentally  different 
from  those  adopted  by  the  majority: 
my  view  being  that  there  is  no  consti- 
tutional infirmity  in  the  act  of  Congress 
that  underlies  the  indictment,  but  that 
there  was  an  error  in  the  submission  of 
the  case  to  the  jury  that  calls  for  a  new 
trial. 

The  constitutional  question  is  so  im- 
portant that  it  deserves  treatment  at 
length. 

[276]  The  Federal  Corrupt  Practices 
Act  (Act  of  June  25,  1910,  chap.  392,  36 
Stat,  at  L.  822,  amended  by  Act  of  Au- 
gust 19,  1911,  chap.  33,  37  Stat,  at  L.  25, 
28,  Comp.  Stat.  §  192,  3  Fed.  Stat.  Anno. 
2d  ed.  p.  122)  limits  the  amount  of 
money  that  may  be  given,  contributed, 
expended,  used,  or  promised,  or  caused 
to  be  given,  contributed,  expended,  used, 
or  promised  by  a  candidate  for  Repre- 
sentative in  Congress  or  for  Senator  of 
the  United  States,  in  procuring  his  nom- 
ination and  election,  to  a  sum  not  in  ex- 
cess of  the  amount  he  may  lawfully 
g^ive,  contribute,  expend,  or  promise 
under  the  laws  of  the  state  of  his  resi- 
dence; with  a  proviso  that,  in  the  case 
of  a  candidate  for  Representative,  the 
amount  shall  not  exceed  $5,000,  and  in 
the  case  of  a  candidate  for  Senator 
shall  not  exceed  $10,000,  in  any  cam- 
paign for  nomination  r.nd  election;  and 
a  further  proviso  that  any  assessment, 
fee,  or  charge  made  or  levied  upon  can- 
didates by  the  laws  of  the  state,  or 
moneys  expended  for  the  candidate's 
necessary  personal  expenses  for  travel 
and  subsistence,  stationery  and  postage, 
writing  or  printing  (other  than  in  news- 
papers), and  distributing  letters,  circu- 
lars, and  posters,  and  for  telegraph  and 
telephone  service,  shall  not  be  regarded 
as  an  expenditure,  or  considered  as  a 
part  of  the  sum  fixed  as  the  limit  of  ex- 
pense. Section  10  of  the  act  (36  Stat. 
at  L.  824),  renumbered  as  §  11  by  the 
amendment  (37  Stat,  at  L.  26),  pre* 
scribes  fine  or  imprisonment  for  a  wil- 
ful violation  of  any  of  its  provisions. 
The  act  and  amendment  were  passed  be- 
fore the  adoption  of  the  17th  Amend- 
ment, providing  for  the  election  of  Sen- 
ators by  direct  vote  of  the  people  (de- 
clared adopted  May  31,  1913;  38  Stat. 
at  L.  2049) ;  but  it  is  clear — ^indeed,  un- 
disputed— that,  for  present  purposes, 
they  are  to  receive  the  same  construc- 
tion and  effect  as  if  enacted  after  adop- 
tion of  the  Amendment. 

The  present  case  arose  out  of  a  cam- 
paign for  nomination  and  election  of  a 

Senator  in  the  state  of  Michigan,  where 
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a  statute  (Act  No.  109,  §  1,  Mich.  Pub. 
Acts  1913)  limits  the  amount  of  money 
that  may  be  paid,  and  of  [277]  expenses 
that  may  be  authorized  or  incurred  bv  or 
on  behalf  of  any  candidate,  to  be  paid  by 
him  in  order  to  secure  his  nomination 
to  any  public  office  in  the  state,  to  25 
per  centum  of  one  year's  salary  of  the 
office,  and  imposes  a  similar  limit  upon 
expenditures  by  or  on  behalf  of  any 
candidate  who  has  received  the  nomina- 
tion. By  §  19  of  the  same  statute  '^pub- 
lic  office"  is  made  to  apply  to  any  na- 
tional office  filled  by  the  voters  of  the 
state,  as  well  as  to  the  office  of  presi- 
dential elector  and  United  States  Sena- 
tor. The  acts  of  Congress,  in  connec- 
tion with  the  statute  of  the  state,  limit 
the  amount  that  a  candidate  for  Senator 
of  the  United  States  may  give,  contrib- 
ute, expend,  use,  or  promise,  or  cause  to 
be  given,  contributed,  expended,  used, 
or  promised,  in  procuring  his  nomina- 
tion and  election,  to  $3,750  in  the  aggre- 
gate, aside  from  those  expenditures  that 
are  specifically  permitted  without  limit. 

Plaintiffs  in  error  were  indicted  and 
convicted  in  the  United  States  district 
court  for  a  conspiracy  (§  37,  Criminal 
Code)  to  commit  an  offense  against  fhe 
United  States;  to  wit,  the  offense,  on 
the  part  of  Truman  H.  Newberry,  of 
wilfully  violating  the  acts  of  Congress 
above  referred  to  by  giving,  contrib- 
uting, expending,  and  using,  and  by 
causing  to  be  given,  contributed,  ex- 
pended, and  used,  in  procuring  his  nom- 
ination and  election  as  Senator  of  the 
United  States  at  the  primary  and  gen- 
eral elections  in  the  year  1918,  a  sum  in 
excess  of  the  amount  thus  limited,  to 
wit,  the  sum  of  $100,000,  and,  on  the 
part  of  the  other  defendants,  of  aiding, 
counseling,  inducing,  and  procuring  (§ 
332,  Criminal  Code)  said  Truman  H. 
Newberry  so  to  give,  contribute,  expend, 
and  use,  and  cause  to  be  given,  contrib- 
uted, expended,  and  used  said  large 
sums  of  money  in  excess  of  the  amounts 
permitted,  etc.;  no  part  of  which  money 
was  to  be  expended  for  any  of  the  pur- 
poses specifically  permitted  without  lim- 
it; numerous  overt  acts  being  alleged  to 
have  been  done  by  one  [278]  or  more 
parties  defendant  to  effect  the  object  of 
the  conspiracy. 

The  averments  of  the  indictment  and 
the  evidence  at  the  trial  related  especial- 
ly to  expenditures  contemplated  to  be 
made,  and  in  fact  made,  to  bring  about 
Mr.  Newberry's  selection  at  a  nominat- 
ing or  primary  election  held  in  August, 
1918,  with  only  minor  expenditures 
made  after  that  date  and  in  contemnla- 
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tion  of  the  general  election  which  was 
held  in  the  following  November.  The 
case  is  brought  to  this  court  by  direct 
writ  of  error,  upon  the  fundamental 
contention  that  the  acts  of  Congress,  in 
so  far  as  they  assume  to  regulate  pri- 
mary elections  and  limit  the  expendi- 
tures of  money  that  may  be  made  or 
caused  to  be  made  by  a  candidate  there- 
in, are  in  excess  of  the  power  conferred 
upon  Congress  to  regulate  the  ''manner 
of  holding  elections  for  Senators  and 
Representatives"  by  §  4  of  article  1  of 
the  Constitution  of  the  United  States. 
This  question  was  raised,  but  not  de- 
cided, in  United  States  v.  Gradwell,  243 
U.  8.  476,  487,  488,  61  L.  ed.  857,  865, 
866,  37  Sup.  Ct.  Rep.  407;  Blair  v. 
United  SUtes,  260  U.  S.  273,  278,  279, 
63  L.  ed.  979,  981,  982,  39  Sup.  Ct.  Rep. 
468. 

For  reasons  to  be  stated  below,  I  con- 
sider it  erroneous  to  treat  the  question 
as  dependent  upon  the  words  of  the  cit- 
ed section  alone.  I  will,  however,  first 
deal  with  that  section,  viewing  it  in 
connection  with  other  provisions  imme- 
diately associated  with  it  and  here  quot- 
ed: 

"Article  1.  Section  1.  All  legislative 
Powers  herein  granted  shall  be  vested 
in  a  Congress  of  the  United  States, 
which  shall  consist  of  a  Senate  and 
House  of  Representatives. 

"Section  2.  The  House  of  Repre- 
sentatives shall  be  composed  of  Mem- 
bers chosen  every  second  Year  by  the 
People  of  the  several  States,  and  the 
Electors  in  each  State  shall  have  the 
Qualifications  requisite  for  Electors  of 
the  most  numerous  Branch  of  the  State 
Legislature.    .    .    ," 

[270]  (Section  3  is  superseded  by  the 
17th  Amendment,  which  provides) : 

"Article  17.  The  Senate  of  the  United 
States  shall  be  composed  of  two  Sen- 
ators from  each  State,  elected  by  the 
people  thereof,  .  .  .  The  electors  in 
each  State  shall  have  the  qualifications 
requisite  for  electors  of  the  most 
numerous  branch  of  the  State  legisla- 
tures.   .    .    ." 

"Section  4.  The  Times,  Places  and 
Manner  of  holding  Elections  for  Sen- 
a'tors  and  Representatives,  shall  be  pre- 
scribed in  each  State  by  the  L^islature 
thereof;  but  the  Congress  may  at  any 
time. by  Law  make  or  alter  such  Regula- 
tions, except  as  to  the  Places  of  choos- 
ing Senators.     .     .     . 

"Section  5.  Each  House  shall  be  the 
Judge  of  the  Elections,  Returns  and 
Qualifications    of    its     own     Members, 
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It  is  contended  that  Congress  has  no 
power  to  regulate  the  amount  of  money 
that  may  be  expended  by  a  candidate  to 
secure  his  being  named  in  the  primary 
election;  that  the  power  "to  regulate 
the  manner  of  holding  elections,"  etc., 
relates  solely  to  the  general  elections 
where  Senators  or  Representatives  are 
finally  chosen.  Why  should  "the  man- 
ner of  holding  elections"  be  so  narrowly 
construed  f  An  election  is  tha  choosing 
of  a  person  by  vote  to  fill  a  public  office. 
In  the  nature  of  things  it  is  a  complex 
process,  involving  some  examination  of 
the  qualifications  of  those  from  whom 
the  choice  is  to  be  made  and  of  those 
by  whom  it  is  to  be  made;  some  oppor- 
tunity for  the  electors  to  consider  and 
canvass  the  claims  of  the  eligibles;  and 
some  method  of  narrowing  the  choice  by 
eliminating  candidates  until  one  finally 
secures  a  majority,  or  at  least  a 
plurality,  of  the  votes.  For  the  process 
of  elimination,  instead  of  tentative  elec- 
tions participated  in  by  all  the  electors, 
nominations  by  parties  or  groups  of  cit- 
izens have  obtained  in  the  United  States 
from  an  early  period.  Latterly  the  proc- 
esses of  nomination  [280]  have  been  reg- 
ulated by  law  in  many  of  the  states, 
through  the  establishment  of  official 
primary  elections.  But,  in  the  essential 
sense,  a  sense  that  fairly  comports  with 
the  object  and  pur]K>se  of  a  Constitu- 
tion such  as  ours,  which  deals  in  broad 
outline  with  matters  of  substance,  and 
is  remarkable  for  succinct  and  pithy 
modes  of  expression,  all  of  the  various 
processes  above  indicated  fall  fairly 
within  the  definition  of  "the  manner  of 
holding  elections."  This  is  not  giving 
to  the  word  "elections''  a  significance 
dififerent  from  that  which  it  bore  when 
the  Constitution  was  adopted,  but  is 
simply  recognizing  a  content  that  of 
necessity  always  inhered  in  it.  The 
nature  of  that  instrument  required,  as 
Chief  Justice  Marshall  pointed  out  in 
M'Culloch  V.  Maryland,  4  Wheat.  316, 
407,  4  L.  ed.  579,  601,  "that  only  its 
great  outlines  should  be  marked,  its  im- 
portant objects  designated,  and  the 
minor  ingredients  which  compose  those 
objects  be  deduced  from  the  nature  of 
the  objects  themselves.'' 

It  is  said  that  §  4  of  art.  1  does  not 
confer  a  general  power  to  regulate  elec- 
tions, but  only  to  regulate  "the  manner 
of  holding"  them.  But  this  can  mean 
nothing  less  than  the  entire  mode  of 
procedure — the  essence,  not  merely  the 
form,  of  conducting  the  elections.  The 
only  specific  grant  of  power  over  the 
subject  contained  in  the  Constitution  is 

S5«  U.  6. 


1020. 


NEWBERRY  ▼.  UNITED  STATES. 


280-282 


contained  in  that  section;  and  the  pow- 
er ia  conferred  primarily  npon  the  leg- 
ialatorea  of  the  several  states,  but  sub- 
ject to  revision  and  modification  by 
Congress.  If  the  preliminary  processes 
of  such  an  election  are  to  be  treated  as 
something  so  separate  from  the  final 
choice  that  they  are  not  within  the 
power  of  Congress  nnder  this  provision, 
they  are  for  the  same  reason  not  within 
the  power  of  the  states;  and,  if  there 
is  no  other  grant  of  power,  they  must 
perforce  remain  wholly  unregulated. 
For  if  this  section  of  the  Constitution 
is  to  be  strictly  construed  with  respect 
to  the  power  granted  to  Congress  there- 
under, it  must  be  construed  with  equal 
[281]  strictness  with  respect  to  the  pow- 
er conferred  upon  the  states;  if  the  au- 
thority to  regulate  the  ''manner  of  holding 
elections"  does  not  carry  with  it  ex  vi 
termini  authority  to  regulate  the  pre- 
liminary election  held  for  the  purpose 
of  proposing  candidates,  then  the  states 
can  no  more  exercise  authority  over  this 
than  Congress  can ;  much  less  an  author- 
ity exclusive  of  that  of  Congress.  For 
the  election  of  Senators  and  Represent- 
atives in  Congress  is  a  Federal  func- 
tion; whatever  the  states  do  in  the  mat- 
ter they  do  under  authority  derived 
from  the  Constitution  of  the  United 
States.  The  reservation  contained  in 
the  10th  Amendment  cannot  properly 
operate  upon  this  subject  in  favor  of 
the  state  governments;  they  could  not 
reserve  power  over  a  matter  that  had 
no  previous  existence;  hence,  if  the 
power  was  not  delegated  to  the  United 
States,  it  must  be  deemed  to  have  been 
reserved  to  the  people,  and  would  re- 
quire a  constitutional  amendment  to 
bring  it  into  play, — a  deplorable  result 
of  strict  construction. 

But  if  I  am  wrong  in  this,  and  the 
power  to  regulate  primary  elections 
eould  be  deemed  to  have  been  reserved 
by  the  states  to  the  exclusion  of  Con- 
gress, the  result  would  be  to  leave  the 
general  government  destitute  of  the 
means  to  insure  its  own  preservation 
without  governmental  aid  from  the 
states,  which  they  might  either  grant  or 
withhold,  according  to  their  own  will. 
This  would  render  the  government  of 
the  United  States  something  less  than 
supreme  in  the  exercise  of  its  own  ap- 
propriate powers, — ^a  doctrine  supposed 
to  have  been  laid  at  rest  forever  by  the 
decisions  of  this  court  in  M'Culloch  v. 
Maryland,  4  Wheat.  316,  405,  4  L.  ed. 
579,  601,  et  seq.;  Cohen  v.  Virginia,  6 
Wheat.  264,  381,  387,  414,  5  L.  ed.  257, 
285,  287,  293;  and  many  other  decisions 
•6  li.  ed. 


in  the  time  of  Chief  Justice  MarshaU 
and  since. 

But  why  should  the  primary  election 
(or  nominating  convention)  and  the 
final  election  be  treated  as  things  so  sep- 
arate and  apart  as  not  to  be  both  includ- 
ed in  §  4  of  [2S2]  article  IT  The  for- 
mer  has  no  reason  for  existence,  no 
function  to  perform,  except  as  a  prepara^ 
tion  for  the  latter;  and  the  latter  has  beea 
found  by  experience  in  many  states  im- 
possible of  orderly  and  successful  ac* 
complishment  without  the  former. 

Why  should  this  provision  of  th» 
Constitution — so  vital  to  the  very 
structure  of  the  government — ^be  so  nar- 
rowly construed  f  It  is  said  primaries 
were  unknown  when  the  Constitution 
was  adopted.  So  were  the  steam  rail- 
way and  the  electric  telegraph.  But 
the  authority  of  Congress  to  regulate 
commerce  among  the  several  states  was 
extended  over  these  instrumentalities, 
because  it  was  recognized  that  the  man- 
ner of  conducting  the  commerce  was 
not  essential.  And  this  court  was 
prompt  to  recognize  that  a  transporta- 
tion of  merchandise,  incidentally  inter- 
rupted for  a  temporary  purpose,  or  pro- 
ceeding under  successive  bills  of  lading 
or  means  of  transport,  some  operating 
wholly  intrastate,  was  none  the  less  in- 
terstate conmierce,  if  such  commerce 
was  the  practical  and  essential  result  of 
all  that  was  done.  The  Daniel  Ball,  10 
Wall.  557,  565,  19  L.  ed.  999,  1002; 
Southern  P.  Terminal  Co.  v.  Interstate 
Commerce  Commission,  219  U.  S.  498^ 
526,  527,  55  L.  ed.  310,  320,  31  Sup.  Ct. 
Rep.  279;  Railroad  Commission  v» 
Worthington,  225  U.   S.  101,  108,  110^ 

56  L.  ed.  1004,  1008,  1009,  32  Sup.  Ct. 
Rep.  653;  United  Statec  v.  Union  Stock 
Yard  &  Transit  Co.  226  U.  S.  286,  304, 

57  L.  ed.  226,  233,  33  Sup.  Ct.  Rep.  83; 
Texas  &  N.  0.  R.  Co.  v.  Sabine  Tram 
Co.  227  U.  S.  Ill,  124,  67  L.  ed.  442, 
447,  33  Sup.  Ct.  Rep.  229. 

Why  is  it  more  difficult  to  recognize 
the  integral  relation  of  the  several  steps 
in  the  process  of  election? 

Congress,  by  the  so-called  Enforce- 
ment Act  of  May  31,  1870  (chap.  114, 
§  20, 16  Stat,  at  L.  140, 145,  Comp.  Stat. 
§  991,  3  Fed.  Stat.  Anno.  2d  ed.  p.  118), 
and  the  supplement  approved  February 
28,  1871  (chap.  99,  §§  1-4,  16  Stat,  at 
L.  433,  434),  prescribed  a  variety  of 
regulations  relating  to  elections  of 
members  of  the  House  of  Representa- 
tives, including  provisions  for  safe- 
guarding the  registration  of  voters. 
These  were  carried  into  the  Revised 
SUtutes  as  §§  2011.  2016,  2021,  2022, 
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5522.  They  were  attacked  [283]  as  un- 
constitutional in  Ex  parte  Siebold,  100  U. 
8.  371,  25  L.  ed.  717,  and  were  sustained 
as  an  exertion  of  the  authority  of  Con- 
gress to  pass  laws  for  regulating  and 
superintending  such  elections  and  for 
securing  their  purity,  without  sugges- 
tion that  the  registration  of  voters  was 
not,  for  practical  purposes,  a  part  of 
the  election  itself,  and  subject  to  regu- 
lation as  such.  Yet,  in  point  of 
causation,  identification  of  voters  is 
related  to  the  election  as  closely  as  is 
the  naming  of  candidates. 

It  is  said  that  if  ''the  manner  of  hold- 
ing elections''  had  been  understood  in  a 
sense  to  include  the  nominating  pro- 
cedure, ratification  of  the  Constitution 
by  the  state  conventions  could  not  have 
been  secured.  I  do  not  see  how  this  can 
be  confidently  asserted,  in  view  of  the 
fact  that,  by  the  very  hypothesis,  the 
conventions  ratified  a  specific  provision 
for  regulating  the  only  manner  of  hold- 
ing elections  with  which  they  were 
familiar, — dealt  with  the  entire  subject 
without  limitation.  Mr.  Justice  Story, 
in  rehearsing  the  objections  and  the 
reasoning  by  which  they  were  met,  with 
citations  from  the  debates  and  from  the 
Federalist,  refers  to  no  objection  that 
would  be  more  cogent,  supposing  the 
regulation  were  extended  to  nominating 
procedure,  than  it  would  be  if  the  reg- 
ulation were  confined  to  the  ultimate 
election.  Story,  Const.,  §§  814-827. 
The  sufficient  answer  to  all  objections 
was  found  in  Hamilton's  "plain  proposi- 
tion, that  every  government  ought  to  con- 
tain in  itself  the  means  of  its  own  preser- 
vation.*^   Federalist,  No.  59. 

What  was  said  in  No.  60  of  the  Fed- 
eralist, about  the  authority  of  the 
national  government  being  restricted  to 
the  regulation  of  the  times,  the  places, 
and  the  manner  of  elections,  was  in  an- 
swer to  a  criticism  that  the  national 
power  over  the  subject  "might  be  em- 
ployed in  such  a  manner  as  to  promote 
the  election  of  some  favorite  class  of 
men  in  exclusion  of  others,"  as  by  dis- 
criminating "between  the  different  depart- 
ments of  industry,  or  between  [284]  the 
different  kinds  of  property,  or  between 
the  different  degrees  of  property;"  or 
by  a  leaning  "in  favor  of  the  landed  in- 
terest, or  the  moneyed  interest,  or  the 
mercantile  interest,  or  the  manufactur- 
ing interest;"  and  it  was  to  support  his 
contention  that  there  was  "no  method 
of  securing  to  the  rich  the  preference 
apprehended,  but  by  prescribing  qualifi- 
cations of  property  either  for  those  who 
may  elect,  or  be  eleeted,**  which  formed 
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no  part  of  the  power  to  be  conferred  up- 
on the  national  government,  that  Hamil- 
ton proceeded  to  say  that  its  authority 
would  be  "expressly  restricted  to  the 
regulation  of  the  times,  the  places,  and 
the  manner  of  elections.''  This  authority 
would  be  as  much  restricted,  in  the 
sense  there  intended,  if  "the  manner  of 
elections"  were  construed  to  include  all 
the  processes  of  election  from  first  to 
last.  The  restriction  arose  from  the  ex- 
press qualifications  prescribed  for  mem- 
bers of  House  and  Senate,  and  for  those 
who  were  to  choose  them;  subject  to 
which  all  regulation  of  preliminary,  as 
well  as  of  final,  steps  in  the  election, 
necessarily  would  have  to  proceed. 

In  support  of  a  narrow  oonstruotion 
of  the  power  of  Congress  to  regulate 
"the  manner  of  elections"  of  its  mem- 
bership, it  is  said  there  is  a  check 
against  corruption  and  kindred  evils  af- 
fecting the  nominating  procedure,  in  the 
authority  of  each  Houso  to  judge  of  the 
elections,  returns,  and  qualifications  of 
its  own  members;  the  suggestion  being 
that  if — to  take  a  clear  case — it  ap- 
peared that  one  chosen  to  the  Senate 
had  secured  his  election  through  bribery 
and  corruption  at  the  nominating  pri- 
mary, he  might  be  refused  admittance. 
Obviously,  this  amounts  to  a  concession 
that  the  primary  and  the  definitive  elec- 
tion, whose  legal  separateness  is  insist- 
ed upon,  are  essentially  but  parts  of  a 
single  process;  else  how  could  the  con- 
duct of  a  candidate  with  reference  to 
the  primary  have  legitimate  bearing  up- 
on the  question  of  his  election  as  Sen- 
ator? But  the  suggestion  involves  a  fun- 
damental [285]  error  of  reasoning.  The 
power  to  judge  of  the  elections  and 
qualifications  of  its  members,  inhering 
in  each  House  by  virtue  of  §  5  of  art.  1* 
is  an  important  power,  essential  in  our 
system  to  the  proper  orsranization  of  an 
elective  body  of  representatives.  But  it 
is  a  power  to  judge,  to  determine  upon 
reasonable  consideration  of  pertinent 
matters  of  fact  according  to  established 
principles  and  rules  of  law;  not  to  pass 
an  arbitrary  edict  of  exclusion.  And  I 
am  unable  to  see  how,  in  right  reason, 
it  can  be  held  that  one  of  the  Houses  of 
Congress,  in  the  just  exercise  of  its  pow- 
er, may  exclude  an  elected  member  for 
securing  by  bribery  b^s  nomination  at 
the  primary,  if  the  regulation  by  law 
of  his  conduct  at  the  primary  is  beyond 
the  constitutional  power  of  Congress  it- 
self. Moreover,  the  power  of  each 
House,  even  if  it  might  rightfully  be 
applied  to  exclude  a  member  in  the  case 
suggested,  is  not  an  adequate  eheek  n^v 

sfte  u.  8. 


1920. 


NEWBERRY  t.  UNITED  STATES. 


286-287 


on  bribery,  corruption,  and  other  irreg- 
ularities in  the  primary  elections.  It 
ean  impose  no  penal  consequences  upon 
the  offender;  when  afifirmatively  exer- 
cised it  leaves  the  constituency  for  the 
time  without  proper  representation;  it 
may  exclude  one  improperly  elected,  but 
furnishes  no  rule  for  the  future  by 
which  the  selection  of  a  fit  represent- 
ative may  be  assured;  and  it  is  exerted 
at  the  will  of  but  a  single  House,  not  by 
Congress  as  a  law-making  body. 

But  if  I  am  wrong  thus  far, — ^if  the 
word  "elections"  in  art.  1,  §  4,  of  the 
Constitution,  must  be  narrowly  confined 
to  the  single  and  definitive  step  de- 
scribed as  an  election  at  the  time  that 
instrument  was  adopted, — nevertheless 
it  seems  to  me  too  clear  for  discussion 
that  primary  elections  and  nominating 
conventions  are  so  closely  related  to  the 
final  election,  and  their  proper  regula- 
tion so  essential  to  effective  regulation 
of  the  latter,  so  vital  to  representative 
government,  that  power  to  regulate 
them  is  within  the  general  authority  of 
Congress.  It  is  a  matter  of  common 
knowledge  that  the  great  mass  of  [286] 
the  American  electorate  is  grouped  into 
political  parties,  to  one  or  the  other  of 
which  voters  adhere  with  tenacity,  due 
to  their  divergent  views  on  questions  of 
public  policy,  their  interest,  their  en- 
vironment, and  various  other  influences, 
sentimental  and  historical.  So  strong 
with  the  great  majority  of  voters  are 
party  associations,  so  potent  the  party 
slogan,  so  effective  the  party  organiza- 
tion, that  the  likelihood  of  a  candidate 
succeeding  in  an  election  without  a  par- 
ty nomination  is  practically  negligible. 
As  a  result,  every  voter  comes  to  the 
polls  on  the  day  of  the  general  election 
confined  in  his  choice  to  those  few  can- 
didates who  have  received  party  nom- 
inations, and  constrained  to  consider 
their  eligibility,  in  point  of  personal  fit- 
ness, as  affected  by  their  party  associ- 
ations and  their  obligation  to  pursue 
more  or  less  definite  lines  of  policy,  with 
which  the  voter  may  or  may  not  agree. 
As  a  practical  matter,  the  ultimate 
choice  of  the  mass  of  voters  is  prede- 
termined when  the  nominations  have 
been  made.  Hence,  the  authority  of 
Congress  to  regulate  the  primary  elec- 
tions and  nominating  conventions  arises, 
of  necessity,  not  from  any  indefinite  or 
implied  grant  of  power,  but  from  one 
clearly  expressed  in  the  Constitution  it- 
self (art.  1,  §  8,  cl.  18),— "To  make  all 
Laws  which  shall  be  necessary  and 
proper  for  carrying  into  Execution  the 
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vested  by  this  Constitution  in  the  Gov- 
ernment of  the  United  States,  or  in  any 
Department  or  Officer  thereof."  This  is 
the  power  preservative  of  all  others, 
and  essential  for  adding  vitality  to  the 
framework  of  the  government.  Among 
the  primary  powers  to  be  carried  into 
effect  is  the  power  to  legislate  through 
a  Congress  oonsisting  rf  a  Senate  and 
House  of  Representatives  chosen  by  the 
people, — in  short,  the  power  to  main- 
tain a  law-making  body  representative 
in  its  character.  Another  is  the  specific 
power  to  regnlate  the  "manner  of  hold- 
ing elections  for  Senators  and  Repre- 
sentatives," conferred  bv  §  4  of  the  first 
article;  and  if  this  does  not  in  [287]  lit- 
eral terms  extend  to  nominating  proceed- 
ings intimately  related  to  the  election  it- 
self, it  certainly  does  not,  in  terms  or  by 
implication,  exclude  Federal  control  of 
those  proceedings.  From  a  grant  to  the 
states  of  power  to  regulate  the  princi- 
pal matter,  expressly  made  subject  to 
revision  and  alteration  by  the  Congress, 
it  is  impossible  to  imply  a  grant  to  the 
states  of  regulatory  authority  over  ac- 
cessory matters  exclusive  of  the  Con- 
gress. And  it  is  obvious  that  if  clause 
18  adds  nothing  to  the  content  of  the 
other  express  powers,  when  these  are 
literally  interpreted,  it  has  no  efficacy 
whatever,  and  must  be  treated  as  sur- 
plusage. It  has  not,  heretofore,  been  so 
regarded.  The  subject  was  exhaustively 
treated  by  Chief  Justice  Marshall, 
speaking  for  the  court  in  the  great  case 
already  referred  to,  M'Culloch  v.  Mary- 
land, 4  Wheat.  316,  411-424,  4  L.  ed. 
579,  602-605,  where  he  pointed  out,  pp. 
419,  420:  ^Ist.  The  clause  is  placed 
among  the  powers  of  Congress,  not 
ainong  the  limitations  on  those  powers. 
2d.  Its  terms  purport  to  enlarge,  not  to 
diminish,  the  powers  vested  in  the  gov- 
ernment. It  purports  to  be  an  addi- 
tional power,  not  a  restriction  on  those 
already  granted."  According  to  the 
conclusive  reasoning  adopted  in  that 
case,  whatever  meaning  may  be  attrib- 
uted to  §  4  of  art.  1,  there  is  added 
by  clause  18  of  §  8  everything  neces- 
sary or  proper  for  carrying  it  into 
execution, — which  means,  into  practical 
and  complete  effect. 

The  passage  of  the  act  under  consid- 
eration amounts  to  a  determination  by 
the  law-making  body  that  the  regula- 
tion of  primary  elections  and  nominat- 
ing conventions  is  necessary  if  the  Sen- 
ate and  House  of  Representatives  are 
to  be,  in  a  full  and  proper  sense,  repre- 
sentative of  the  people.  Not  only  is  this 
true  of  those  oases  referred  to  in  the 
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report  of  the  Senate  Committee  (Senate 
Rep.  No.  78,  62d  Cong.  1st  Sess.  p.  2), 
where  the  parties  are  so  unequally  di- 
vided that  a  nomination  by  the  majority 
party  is  equivalent  to  election,  but  it  is 
true  in  every  case  [288]  to  the  extent 
that  the  nominating  processes  virtually 
eliminate  from  consideration  by  the  elec- 
tors all  eligible  candidates  except  the  few 
— two  or  three,  perhaps — ^who  succeed  in 
receiving  party  nominations.  Sinister 
influences  exerted  upon  the  primaries  in- 
evitably have  their  effect  upon  the  ulti- 
mate election, — are  employed  for  no 
other  reason.  To  safeguard  the  final 
elections  while  leaving  the  proceedings 
for  proposing  candidates  unregulated  is 
to  postpone  regulation  until  it  is  com- 
paratively futile.  And  Congress  might 
well  conclude  that,  if  the  nominating 
procedure  were  to  be  left  open  to  fraud, 
bribery,  and  corruption^  or  subject  to 
the  more  insidious  but  (in  the  opinion 
of  Congress)  nevertheless  harmful  influ- 
ences resulting  from  an  unlimited  ex- 
penditure of  money  in  paid  propaganda 
and  other  purchased  campaign  activi- 
ties, representative  government  would 
be  endangered. 

The  question  of  the  authority  of  Con- 
gress to  determine  that  laws  regulating 
primary  elections  are  ^'necessary  and 
proper  for  carrying  into  execution"  the 
other  powers  specified  admits  of  but  one 
answer — the  same  given  by  Chief  Jus- 
tiife  Marshall  in  the  memorable  case 
last  cited  (4  Wheat.  421) :  "We  think 
the  sound  construction  of  the  Constitu- 
tion must  allow  to  the  national  legisla- 
ture that  discretion,  with  respect  to  the 
means  by  which  the  powers  it  confers 
are  to  be  carried  into  execution,  which 
will  enable  that  body  to  perform  the 
high  duties  assigned  to  it,  in  the  man- 
ner most  beneficial  to  the  people.  Let 
the  end  be  legitimate,  let  it  he  within  the 
scope  of  the  Constitution,  and  all  means 
which  are  appropriate,  which  are  plainly 
adapted  to  that  end,  which  are  not  pro- 
hibited, but  consist  with  the  letter  and* 
spirit  of  the  Constitution,  are  constitu- 
iional/' 

This  principle  has  been  consistently 
adhered  to  and  liberally  applied  from 
that  day  until  this.  Among  a  multitude 
of  illustrative  cases  that  might  be  cited, 
some  [289]  recent  notable,  but  not  ex- 
ceptional, ones  may  be  instanced:  Sec« 
end  Employers'  laability  Cases  (Mon- 
dou  V.  New  York,  N.  H.  &  H.  R.  Ck).) 
223  U.  S.  1,  49,  56  L.  ed.  327,  345,  38 
L.R.A.(N.S.)  44,  32  Sup.  Ct.  Rep.  169,  1 
N.  C.  C.  A.  875  (holding  that  the  pow- 
er  of   Congress   to   regrulate   commerce 
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among  the  states  brings  within  its  au- 
thority the  relations  between  common 
carriers  by  rail  and  their  employees  en- 
gaged in  such  commerce) ;  Houston  E.  & 
W.  T.  R.  Co.  V.  United  States,  234  U.  S. 
342,  350,  355,  58  L.  ed.  1341,  1347,  1349, 
34  Sup.  Ct.  Rep.  833  (holding  that  the 
same  power  authorizes  Congress  to  regu- 
late rates  of  transportation  in  the  inter- 
nal commerce  of  a  state,  to  the  extent  of 
preventing  injurious  discrimination 
against  the  movement  of  traffic  from 
state  to  state) ;  Wilson  v.  New,  243  U. 
S.  332,  353,  61  L.  ed.  755,  776,  LJLA. 
1917E,  938,  37  Sup.  Ct.  Rep.  298,  Ann. 
Cas.  1918 A,  1024  (holding  that  the  pow- 
er over  interstate  commerce  extends  to 
regulating  the  wages  of  the  employees 
of  common  carriers  engaged  therein); 
Selective  Draft  Law  Cases  (Arver  ▼. 
United  States)  245  U.  S.  366,  377,  et 
seq.,  62  L.  ed.  352,  353,  L.R.A.1918C, 
361,  38  Sup.  Ct.  Rep.  159,  Ann.  Cas, 
1918B,  856  (sustaining  an  act  imposing 
involuntary  military  duty  upon  the  cit- 
izen as  '^necessary  and  proper  for  car- 
rying into  execution"  the  power  to  de- 
clare war,  raise  and  support  armies,  and 
make  rules  for  the  government  and  reg- 
ulation of  the  land  and  naval  forces); 
United  States  v.  Perger,  250  U.  S.  199, 
205,  63  L.  ed.  936,  941,  39  Sup.  Ct.  Rep. 
445  (upholding  the  authority  of  Con- 
gress to  prohibit  and  punish  the  fraud- 
ulent making  of  spurious  interstate  bills 
of  lading  even  in  the  absence  of  any 
actual  or  contemplated  movement  of 
commerce  from  state  to  state) ;  Hamil- 
ton V.  Kentucky  Distilleries  &  Ware- 
house Ck>.  251  U.  S.  146,  155,  163,  64 
L.  ed.  194,  198,  202,  40  Sup.  Ct  Rep. 
106  (sustaining  war-time  prohibition  of 
the  sale  of  distilled  spirits  for  beverage 
purposes .  as  a  measure  necessary  and 
proper  for  carrying  into  execution  the 
war  power) ;  Jacob  Ruppert  v.  Caffey, 
251  U.  S.  264,  282,  299-301,  64  L.  ed. 
260,  266,  274,  275,  40  Sup.  Ct.  Rep.  141 
(sustaining  an  act  prohibiting  the  man- 
ufacture and  sale  of  nonintoxicating 
beer  as  "necessary  and  proper"  to  ren- 
der effective  a  prohibition  rigainst  in- 
toxicants) ;  First  Nat.  Bank  v.  Fellows, 
244  U.  S.  416,  419,  61  L.  ed.  1233,  1237, 
L.R.A.1918C,  283,  37  Sup.  Ct.  Rep.  734, 
Ann.  Cas.  1918D,  1169  (sustaining  an 
act  conferring  upon  national  banks  pow- 
ers not  inherently  Federal,  but  deemed 
appropriate  to  enable  such  banks  to  com- 
pete with  state  banks  having  [290]  like 
powers) ;  and  Smith  v.  Kansas  Citv  Ti- 
tle &  T.  Co.  [255  U.  S.  180,  ante,  577,  41 
Sup.  Ct.  Rep.  243]  (decided  Februsry 
28,  lasti  sustaining  an  act  establishing 
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Federal  land  banks  and  joint-stock  land 
banks  having  broad  powers  not  national 
in  their  character,  but  deemed  by  Con- 
gress to  be  reasonably  appropriate  for 
performing  certain  limited  fiscal  func- 
tions in  aid  of  the  national  treasury). 

It  would  be  tragic  if  that  provision  of 
the  Constitution  which  has  proved  the 
sure  defense  of  every  outpost  of  nation- 
al power  should  fail  to  safeguard  the 
very  foundation  of  the  citadel. 

But  its  function  in  preserving  our 
representative  government  has  long 
been  recognized.  In  Ex  parte  Yar- 
brough,  110  U.  S.  651,  28  L.  ed.  274,  4 
Sup.  Ct.  Rep.  152,  where  the  question 
was  as  to  the  constitutionality  of  §§ 
6508  and  5520,  U.  S.  Rev.  Stat.,  Comp. 
Stat.  §  10,183, — the  question  having 
arisen  upon  an  indictment  for  a  con- 
spiracy to  intimidate  a  citizen  of  Afri- 
can descent  in  the  exercise  of  his  right 
to  vote  for  a  member  of  Congress, — the 
court,  by  Mr.  Justice  Miller,  said  (p. 
657) :  "That  a  government  whose  essen- 
tial character  is  republican,  whose  exec- 
utive head  and  legislative  body  are  both 
elective,  whose  most  numerous  and  pow- 
erful branch  of  the  legislature  is  elected 
by  the  people  directly  [now  true  of 
both  branches],  has  no  power  by  appro- 
priate laws  to  secure  this  election  from 
the  influence  of  violence,  of  corruption, 
and  of  fraud,  is  a  proposition  so  start- 
ling as  to  arrest  attention  and  demand 
the  gravest  consideration.  If  this  gov- 
ernment is  anything  more  than  a  mere 
^aggregation  of  delegated  agents  of  other 
states  and  governments,  each  of  which 
ifl  superior  to  the  general  government, 
it  must  have  the  power  to  protect  the 
elections  on  which  its  existence  depends 
from  violence  and  corruption.  If  it  has 
not  this  power,  it  is  left  helpless  before 
the  two  great  natural  and  historical 
enemies  of  all  republics, — open  violence 
and  insidious  corruption.  The  proposi- 
tion that  it  has  no  such  power  is  sup- 
ported by  the  old  argument,  often  heard, 
often  repeated,  and  in  this  court  never 
assented  to,  that  [291]  when  a  question 
of  the  power  of  Congress  arises,  the  ad- 
vocate of  the  power  must  be  able  to 
place  his  finger  on  words  which  express- 
ly grant  it.  .  .  .  It  destroys  at  one 
blow,  in  construing  the  Constitution  of 
the  United  States,  the  doctrine  univer- 
sally applied  to  all  instruments  of  writ- 
ing, that  what  is  implied  is  as  much  a 
part  of  the  instrument  as  what  is  ex- 
pressed. This  principle,  in  its  applica- 
tion to  the  Constitution  of  the  United 
States,  more  than  to  almost  any  other 
writing,  is  a  necessity,  by  reason  of  the 
•5  li.  ed. 


inherent  inability  to  put  into  words  all 
derivative  powers, — a  difficulty  which 
the  instrument  itself  recognizes  by  con- 
ferring on  Congress  the  authority  to 
pass  all  laws  necessary  and  proper  to 
carry  into  execution  the  powers  express- 
ly gpranted,  and  all  other  powers  vested 
in  the  government  or  any  branch  of  it 
by  the  Constitution.  Art.  1,  §  8,  clause 
18." 

I  eonclude  that  it  is  free  from  doubt 
that  the  Congpress  has  power  under  the 
Constitution  to  regulate  the  conduct  of 
primary  elections  and  nominating  con- 
ventions held  for  choosing  candidates  to 
be  voted  for  in  general  elections  for 
Representatives  and  Senators  in  Con- 
gress, and  that  the  provisions  of  the  Act 
of  August  19,  1911  (37  Stat,  at  L.  26- 
28,  chap.  33,  Comp.  Stat.  §  195,  3  Fed. 
Stat.  Anno.  2d  ed.  p.  122),  in  that  be- 
half, are  valid. 

Since  the  majority  of  the  court  hold 
that  the  act  is  invalid,  it  would  serve  no 
useful  pur]K>se  to  spend  time  in  (iiscuss- 
ing  those  assignments  of  error  that  re- 
late to  the  conduct  of  the  trial.  It  may 
be  said,  however,  that,  in  my  opinion, 
the  trial  court  did  not  err  in  refusing 
to  direct  a  verdict  for  the  defendants 
for  want  of  evidence  of  the  alleged  con- 
spiracy; nor  in  instructing  the  jury  that 
the  prohibition  of  the  statute  against 
the  expenditure  and  use  of  money  by  a 
candidate  beyond  the  specified  limit  is 
not  confined  to  his  own  money,  but  ex- 
tends to  the  expenditure  or  use  of  ex- 
cessive sums  of  money  by  him,  from 
whatever  source  and  from  whomsoever 
derived;  nor  in  instructing  them  that,  in 
order  to  warrant  a  verdict  [292]  of  guil- 
ty upon  an  indictment  for  conspiracy,  it 
was  not  necessary  that  the  government 
should  show  that  defendants  knew  that 
some  statute  forbade  the  acts  they  were 
contemplating,  but  only  to  show  an 
agreement  to  do  acts  constituting  a  vio- 
lation of  the  statute ;  their  knowledge  of 
the  law  being  presumed. 

I  find  prejudicial  error,  however,  in 
that  part  of  the  charge  which  assumed 
to  define  the  extent  to  which  a  candidate 
must  participate  in  expenditures  beyond 
the  amount  limited  in  order  that  he 
may  be  held  to  have  violated  the  prohi- 
bition,— an  instruction  vitally  important 
because  it  was  largely  upon  overt  acts 
supposed  to  have  been  done  in  carrying 
out  the  alleged  conspiracy  that  the  gov- 
ernment relied  to  prove  the  making  of 
the  conspiracy  and  its  character,  and  be- 
cause, unless  the  purposes  of  defendants 
involved  a  violation  of  the  Corrupt 
Praetiees  Aet,  they  were  not  guilty  of 
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a  conspiracy  to  commit  an  ''offense 
against  the  United  States,"  within  the 
meaning  of  §  37,  Criminal  Code. 

The  instruction  upon  this  topic,  ex- 
cepted to  and  assigned  for  error,  was  as 
follows:  ''The  phrase  which  constitutes 
the  prohibition  against  the  candidate 
'causing  to  be  given,  contributed,  ex- 
pended, or  used'  excessive  sums  of 
money,  is  not  limited  and  not  confined 
to  expenditures  and  use  of  money  made 
directly  and  personally  by  himself.  The 
prohibition  extends  to  the  expenditure 
and  use  of  excessive  sums  of  money  in 
which  the  candidate  actively  partici- 
pates, or  assists,  or  advises,  or  directs, 
or  induces,  or  procures.  The  prohibi- 
tion extends  not  only  to  the  expenditure 
and  use  of  excessive  sums  of  money  by 
the  candidate  directly  and  personaUy, 
but  to  such  use  and  expenditure  through 
his  agency,  or  procurement,  or  assist- 
ance. To  constitute  a  violation  of  this 
statute,  knowledge  -of  the  expenditure 
and  us^  of  excessive  sums  of  money  on 
the  part  of  the  candidate  is  not  sufficient; 
neither  is  it  sufficient  to  constitute  a  vi- 
olation of  this  [203]  statute  that  the 
candidate  merely  acquiesces  in  such  ex- 
penditures and  use.  But  it  is  sufficient 
to  constitute  a  violation  of  this  statute 
if  the  candidate  actively  participates  in 
doing  the  things  which  occasion  such 
expenditures  and  use  of  money,  and  so 
actively  participates  with  knowledge 
that  the  money  is  being  expended  and 
used.  To  apply  these  rules  to  this  case: 
If  you  are  satisfied  from  the  evidence 
that  the  defendant,  Truman  H.  New- 
berry, at  or  about  the  time  that  he  be- 
came a  candidate  for  United  States  Sen- 
ator, was  informed  and  knew  that  his 
campaign  for  the  nomination  and  elec- 
tion would  require  the  expenditure  and 
use  of  more  money  than  is  permitted  by 
law,  and  with  cuch  knowledge  became  a 
candidate,  and  thereafter  by  advice,  by 
conduct,  by  his  acts,  by  his  direction,  by 
his  counsel,  or  by  his  procurement,  he 
actively  participated  and  took  part  in 
the  expenditure  and  use  of  an  excessive 
sum  of  money,  of  an  unlawful  sum  of 
money,  you  will  be  warranted  in  finding 
that  he  did  violate  this  statute  known  as 
the  Corrupt  Practices  Act." 

However  this  may  be  regarded  when 
considered  in  the  abstract,  the  difficulty 
with  it,  when  viewed  in  connection  with 
the  evidence  in  the  case  to  which  the 
jury  was  called  upon  to.  apply  it,  is  that 
it  permitted  and  perhaps  encouraged  the 
jury  to  find  the  defendants  guilty  of  a 
conspiracy  to  violate  the  Corrupt  Prac' 
tices  Act  if  they  merely  contemplated  a 


campaign  requiring  the  expenditure  of 
money  beyond  the  statutory  limit,  even 
though  Mr.  Newberry,  the  candidate, 
had  not,  and  it  was  not  contemplated 
that  he  should  have,  any  part  in  causing 
or  procuring  such  expenditure  beyond 
his  mere  standing  voluntarily  as  a  can- 
didate and  participating  in  the  cam- 
paign with  knowledge  that  moneys 
contributed  and  expended  by  others  with- 
out his  participation  were  to  be  ex- 
pended. 

The  language  of  the  Corrupt  Prac- 
tices Act  (37  Stat,  at  L.  28,  chap.  33) 
is:  "No  candidate  .  .  .  shall  give, 
contribute,  expend,  [294]  use,  or  prom- 
ise, or  cause  to  be  given,  contributed,  ex- 
pended, used,  or  promised,"  etc.  A  read- 
ing of  the  entire  act  makes  it  plain  that 
Congress  did  not  intend  to  limit  spontane- 
ous contributions  of  money  by  others  than 
a  candidate,  nor  expenditures  of  such 
money  except  as  he  should  participate 
therein.  Of  course,  it  does  not  mean  that 
he  must  be  alone  in  expending  or  caus- 
ing to  be  expended  the  excessive  sums 
of  money ;  if  he  does  it  through  an  agent 
or  agents,  or  through  associates  who 
stand  in  the  position  of  agents,  no  doubt 
he  is  guilty;  "qui  facit  per  alium  faeit 
per  se;"  but  unless  he  ia  an  offender  as 
a  principal,  there  is  no  offense.  Section 
332,  Criminal  Code  [35  Stat,  at  L.  1152, 
chap.  321,  Comp.  Stat.  §  10,506,  7  Fed. 
Stat.  Anno.  2d  ed.  p.  984],  declares: 
"Whoever  directly  commits  any  act  con- 
stituting an  offense  defined  in  any  law 
of  the  United  States,  or  aids,  abets, 
counsels,  commands,  induces,  or  pro- 
cures its  commission,  is  a  principal.'' 
Clearly  this  makes  anyone  who  abets  a 
candidate  in  expending  or  causing  to  be 
expended  excessive  sums  a  principal  of- 
fender; but  it  cannot  change  the  defini- 
tion of  the  offense  itself  as  contained  in 
the  Corrupt  Practices  Act,  so  as  to 
make  a  candidate  a  principal  offender 
unless  he  directly  commits  the  offense 
denounced.  Spontaneous  expenditures 
by  others  being  without  the  scope  of  the 
prohibition,  neither  he  nor  anybody  else 
can  be  held  criminally  responsible  for 
merely  abetting  such  expenditures. 

It  follows  that  one's  entry  upon  a 
candidacy  for  nomination  and  election 
as  a  Senator,  with  knowledge  that  such 
candidacy  will  come  to  naught  unless 
supportca  by  expenditure  of  money  be- 
yond the  specified  limit,  is  not  within 
the  inhibition  of  the  act  unless  it  is  con- 
templated that  the  candidate  shall  have 
a  part  in  procuring  the  excessive  ex- 
penditures beyond  the  effect  of  his  mere 
candidacy  in  evoking  spontaneous  eos- 
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tributions  and  expenditures  by  his  sup- 
porters; and  that  his  remaining  in  the 
field  and  participating  in  the  ordinary 
activities  of  the  campaign  with  knowl- 
edge that  such  activities  furnish  in  [295] 
a  general  sense  the  ^'occasion''  for  the  ex- 
penditure is  not  to  be  regarded  as  a 
^'causing"  by  the  candidate  of  such 
expenditure  within  the  meaning  of  the 
statute. 

The  state  of  the  evidence  made  it  im- 
portant that^  in  connection  with  that 
portion  of  the  charge  above  quoted,  the 
jury  should  be  cautioned  that  unless  ii 
was  a  part  of  defendants'  plan  that  Mr. 
Newberry  should  actually  participate  in 
giving,  contributing,  expending,  using, 
or  promising,  or  causing  to  be  given, 
contributed,  expended^  used,  or  prom- 
ised moneys  in  excess  of  the  limited 
amount, — either  himself  or  through 
others  as  his  agents, — ^his  mere  partici- 
pation in  the  activities  of  the  campaign, 
even  with  knowledge  that  moneys  spon- 
taneously contributed  and  expended  by 
others,  without  his  agency,  procurement, 
or  assistance,  were  to  be  or  were  being 
expended,  would  not  of  itself  amount  to 
bis  causing  such  excessive  expenditure. 
The  effect  of  the  instruction  that  was 
given  may  well  have  been  to  convey  to 
the  jury  the  view  that  Mr.  Newberry's 
conduct  in  becoming  and  remaining  a 
candidate  with  knowledge  that  spon- 
taneous contributions  and  expenditures 
of  money  by  his  supporters  would  ex- 
ceed the  statutory  limit,  and  his  active 
participation  in  the  campaign,  were 
necessarily  equivalent  to  an  active  par- 
ticipation by  him  in  causing  the  ex- 
penditure and  use  of  an  excessive  sum 
of  money,  and  that  a  combination 
among  defendants  having  for  its  object 
Mr.  Newberry's  participation  in  a  cam- 
paign where  money  in  excess  of  the 
prescribed  limit  was  to  be  expended, 
even  without  his  participation  in  the 
contribution  or  expenditure  of  such 
money,  amounted  to  a  conspiracy  on 
their  part  to  commit  an  offense  against 
the  act. 

For  error  in  the  instructions  in  this 
particular  the  judgment  should  be  re- 
versed, with  directions  for  a  new  trial. 

Mr.  Justice  Brandeis  and  Mr.  Justice 

Clarke  concur  in  this  opinion. 
e5  Ii.  ed. 


[200]     PEOPLE    OF    THE    STATE    OV 

NEW  YORK,  Complainants, 

v. 

STATE   OF   NEW    JERSEY   and    Passaic 
Valley  Sewerage  Commissioners. 

(See  S.  C.  Reporter's  ed.  206-314.) 

States  —  right  to  sue  —  controversy  be- 
tween states. 

1.  The  state  of  New  York  could  main- 
tain an  original  suit  in  the  Federal  Su- 
preme Court  to  enjoin  the  state  of  New 
Jersey  and  its  sewerage  commissioners  from 
discharging  a  large  volume  of  sewage  into 
the  waters  of  upper  New  York  buy,  which, 
it  is  alleged,  will  cause  such  pollution  of 
the  waters  oi:  New  York  bay  as  to  amount 
to  a  public  nuisance  which  will  result  in 
grave  injury  to  the  health,  property,  and 
commercial  welfare  of  the  people  of  the 
state  and  city  of  New  York. 

[For  other  cases,  see  States,  IX.  a;  Supreme 
Court  of  the  United  States,  I.  c,  in  DiKe^t 
Sup.   Ct.   1U08.] 

Stipulation  —  by  state  commission  * 
effect  to  bind  state. 

2.  A  stipulation  executed  by  the  Pas- 
saic Valley  Sewerage  Commissioners  under 
sanction  of  a  special  act  of  the  New  Jersey 
legislature,  and  entered  of  record  by  the 
state's  special  counsel  in  a  suit  in  the  Fed- 
eral Supreme  Court,  must  be  regarded  as  a 
valid  obligation  of  the  state  as  certainly 
as  of  the  commissioners. 

Stipulation  —  by  Attorney  General  — 
validity. 

3.  The  Federal  government  having 
properlv  intervened  in  a  suit  begun  by  the 
state  of  New  York  in  the  Federal  Supreme 
Court,  to  enjoin  the  state  of  New  Jersey 
and  its  sewerage  commissioners  from  dii»- 
charging  a  large  volume  of  sewage  into 
the  waters  of  upper  New  York  bay,  which, 
it  is  alleged,  will  cause  such  pollution  of 
the  waters  of  New  York  bay  as  to  amount 
to  a  public  nuisance  which  will  result  in 

Kote.r— On  injunction  by  municipali- 
ties against  nuisances  in  waters  and 
watercourses — see  note  to  Waverly  v. 
Page,  40  L.R.A.  4{)5. 

On  consequences  of  a  nonsuit  or  dis- 
missal of  complaint — see  note  to  Homer 
V.  Brown,  14  L.  ed.  U.  S.  970. 

On  the  right  of  a  municipality  to 
create  nuisance  by  pollution  of  point 
where  its  sewers  discharge — see  notes 
to  Piatt  Bros.  &  Co.  v.  Waterbury,  48 
L.R.A.  691;  Oeorgetown  v.  Com.  61 
L.R.A.  694;  State  v.  Concordia,  20 
L.R.A.(N.S.)  1050,  and  McLaughlin  v. 
Hope,  47  L.B.A.(N.S.)  137. 
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grave  injurj   to  the  health,  property,  and  Argued  NoTembrr  8,  11,  and  12,  1018.     Re- 

commercial   welfare   of   the   people   of   the  itored   to    docket   for    further   Argument 

•tata  and  cit;  of  New  York,  it  was  within  March  10,   IDIO.     Reargued  January  £&, 

the  authority   of  the  Attorney   General  to  1921.     Decided  May  2,  1921. 
agree  that  the  United  SMtee  ahould  retire 

from  the  case  upon  terms  eUted  in  a  stipu-  /ORIGINAL    SUIT   in    Equity    by    the 

lation  on  behalf  of  the  state  of  New  Jersey,  \J  state  of  New  York  agaiast  the  sUta 

which  were  plainly  approved  by  the  Secre-  of  jje^  Jeraey  and  the  Passaic  Valley 

tary  of  War,  who  afterward  embodied  them  gg^erage  Commission  era,  to  enjoio  the 

«we*r.B'^"'om^M°on«r  disohar|e    of    sewage    into    upi^r    New 

^  York  bay.    Bill  dismissed  without  prej- 

Injnnction  —  Id  snlt  between  itBtea  —  ndice. 

tnUlentx.     ^^     ^  ^      ,   _               „    _^  The  facta  are  stated  in  the  opinion. 

4.  Before  the  Federal  Supreme  Court  '^ 

oan  be  moved  to  ezereiee  Ita  extraordinary  Mr.    Ghirles   E,   Hogties   ai^ed    the 

power  under  the  Conatitution  to  control  the  cauBe,  and,  with  Mr.  Merton  K.  Lewis, 

conduct  of  one  sUte  at  the  luit  of  another,  former  Attorney  Oeneral  of  New  York, 

the  threatened  invaiion  J>1 /'ghta  muit  be  ^j  j^r.  WUliam  J.  O'Sullivan,  filed  a 

of  leriouB  magnitude,  and  it  must  be  eetab-  k-Jo*  f^-  n«™,>i,.;.,=.,fo  . 

liahed  by  c^  and  convincing  evidence.  ^^^  ^°'  compiamants : 

[For   other    c»e<,    eee    ln]an?aon.    I.    d.    In  The  case  belongs  to  that  clas*  where, 

Dlseit  Sup.  Ct.  1S08.]  by  reason  of  the  local  exigency,  the  state 

Injunction  —  in  suit  between  aUtlea  —  has  power  to  intervene,  both  in  the  in- 

diacharge  of  sewage  Into  harbor.  terest  of  navigation  and  for  the  pro- 

5.  The  discharge  by  the  state  of  New  teotion  of  health  and  commerce,  ontil 
Jersey,  into  the  waters  of  upper  New  York  Congress  acta  and  prescribes  applicable 
bay,  of  a  Lu^  volume  of  sewage,  will  not  ^nd  exclusive  rules. 
^'X^inVorZ"l^L^nZ'%Ti  Wm^n  V  Black  E^rd  Creek  Marsh 
that  su5i  pollution  of  the  water,  of  New  ^o-  2  P*t-.246  7  L.  ed  412 ;  Oilman  v. 
York  bay  will  be  caused  thereby  aa  to  Philadelphia,  3  Wall.  713,  18  L.  ed.  96; 
amount  to  a  publie  auisanee  which  will  re-  Escanaba  ft  L.  M.  Tronsp.  Co.  v.  Chi- 
sult  in  grave  injury  to  the  health,  property,  cago,  107  U.  S.  676,  27  L.  ed.  442,  2 
and  commercial  welfare  of  the  people  of  the  Sup.  Ct.  Rep.  185;  Morgan's  L.  ft  T.  R. 
state  of  New  York,  where  the  evidence  Is  ^  g_  g_  Co.  v.  Board  of  Health,  US  U. 
co^irting  a.  to  whether  My  aubstantlal  g  455  30  l  gd.  237,  6  Sup.  Ct.  Rep. 
pollution  of  the  waters  of  New  York  bay  ^^■•A.  l(;„„,~  r  *  rp  0  r-I;  „  ii.l„ 
5^11  result  even  if  the  sewage  is  treated  onlj  l"*i  "o  '  fi^iT'^V  ^^"  ^R  18%,  rf^J' 
in  the  manner  specifically  described  in  a  1^9  U.  b.  613,  42  L.  ed.  878,  18  Sup.  Ct 
valid  and  binding  stipulation  by  the  lUte  Hep.  488;  Compagnie  Franwuse  de 
of  New  Jersey  with  the  United  SUtet  tor  Navigation  k  Vapeur  t.  State  Bd.  of 
screening,  sedimenUtion,  and  dispersal,  such  Health,  186  U.  8.  380,  46  L.  ed.  1209,  22 
■tipulatton  reserving  to  the  United  SUtes  Sup.  Ct.  Rep.  811:  Beid  T.  Colorado,  187 
the  means  to  secure  further  purification,  y.  S.  137,  47  L.  ed.  108,  23  Sup.  Ct  Emi. 
if  desired,  by  refusing  to  permit  the  d.s-  92,  12  Am.  Crim.  Rep.  606. 

charge  of  sewage  into  the  bay  to  continue,  W„  „_■„,■  „  .„_j-i'         *  4.1.     _  .  _ 
[For   other   «1is,    »«    injunc&on,    1.    d.    In  The  exiating  condition  of  the  waters 
Diceat  Sup.  Ct.  i»DB.]  of  the  bay  of  New  York  furnishes  no 
Judgment  —  dismissal  —  without  prej-  juatiflcation  for  the  creation  of  this  nai- 
ad Ice.  sance. 
S.  A  decree  denying  injunctive  relief  to  Georgia  v.  Tennessee  Copper  Co.  206 
the  eUte  of  New  York  against  the  discharge  U.  S.  230,  237,  238,  61  L.  ed.  1038,  104^ 
by  the  state  of  New  Jersey  of  a  large  volume  27  Sup.  Ct.  Rep.  618,  11  Ann.  Cas.  488; 
of  sewage  iute  the  waters  of  upper  New  Virginia   v.    West   Virginia,   234   U.  S. 
York  bay.  which    it  Is  alleged    will  ^use  ^^7    ^^    gg  ^    ^^    1243,  1244,  34  Sup. 
■ueh  pollution  of  the  waters  of  New  York  j..    Ron    889                      '         i             r 
hay   as   to   amount    to   a   public    nuisance  '  ,     P',   .     '.          ,.,,    ....             ... 

which  will  result  in  grave  injury  to  the  Jhe  state  la  entiUed  to  bring  salt  in 

health,  property,  and  commercial    welfare  tins  court  to  redress  an  injury  to  it  in 

of  the  people  of  the  state  and  city  of  New  its  capacity  of  quasi  sovereign. 

York,  should  be  without  prejudice  to  a  re-  Missouri  v.  Elinois,  180  U.  S.  208,  tf 

newal  of  the  application  for  an  injunction  L.  ed.  497,  21  Sup.  Ct.  Rep.  331,  200  D. 

If  the  operation  of  the  sewer   shall   result  g.  496    50  L.  ed.  572,  26  Snp.  Ct.  Eep. 

in  eondiUons  which  the  sUte  of  New  York  268 ;  Kansas  v.  Colorado,  206  U.   S.  4^ 

may  be  advised  require  the  interposition  of  5^    ^    ed.    956,   27   Sup.    Ct.   Bep.   655; 

EFtr**^th«   ctmw,    Ke    Judpneut.    II.   a.   In  Ueorgia  y.  Tennessee  Copper  Co.  206  V. 

Difrat  Sup.  ct.  19DS.]  S.  330,  51  L.  ed.  1038,  27  Sup.  Ct.  Bep. 

618,  11  Ann.  Cas.  488,  237  U.  S.  47^ 

[No.  2,  Original.]  678,  59  L.  ed.  1054,  U73,  36  Sup.  Ct. 
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Bep.  631,  752,  240  U.  6.  660,  60  L.  ed. 
S46,  36  Sup.  Ct.  B«p.  465. 

The  jurisdiction  of  New  York  over  the 
wBt«rB  of  New  York  bay  embraosB  the 
eontrol  over  these  waters  iieaesaBi7  for 
the  protection  of  health  and  aommerce. 

State  V.  Davis,  26  N.  J.  L.  386;  State 
y.  Babeock,  30  N.  J.  L.  29;  People  v. 
Central  R.  Co.  42  N.  Y.  283;  Ferpison 
V.  RosB,  126  N.  Y.  459,  27  N.  E.  954; 
Central  S.  Co.  t.  Jersey  City,  70  N.  J. 
L.  81,  56  Atl.  239;  Central  B.  Co.  v. 
Jersey  City,  209  U,  S.  473,  62  L.  ed. 
89C,  28  Sup.  Ct.  Rep.  592. 

Mr.  Charles  D.  Newton,  Attorney 
Qeneral  of  New  York,  and  Messrs. 
Charles  E.  Hughes,  William  J.  O'Sulli- 
voD,  RuBsel  Lord  Tarboz,  and  Allen  B. 
Hubbard,  also  Bled  a  brief  for  com- 
plainante. 

Messrs.  Adrian  Biker  and  Bobert  H. 
HcOutei  argued  the  cause  on  original 
argument,  and,  with  Mr.  John  W.  Wes- 
eott,  former  Attorney  Qeneral  of  New 
Jersey,  filed  a  brief  for  defendants : 

Complainant  is  not  entitled  to  an  in- 
junction  against  the  defendants  onder 
the  decisions  of  the  courts,  and  in  view 
of  the  proofs  as  to  the  character  of  the 
acts  intended  by  the  defendants  which 
are  sought  to  be  enjoined. 

High,  Inj.  §  742;  Woloott  v.  Melick, 
11  N.  J.  Eq.  204,  66  Am.  Dec.  780; 
Newark  Aqueduct  Bd.  v.  Passaic,  45  N. 
J.  Eq.  393,  18  Atl.  106;  Morgan  v.  Bing- 
hamton,  102  N.  Y.  500,  7  N.  E.  424;  Bobb 
V.  U  Grange,  158  III.  21,  42  N.  E.  77; 
Butler  V.  Rogers,  9  N.  J.  Eq.  487;  Har- 
rison V.  Brooks,  20  Qa.  537;  Hough  v. 
Doylostown,  4  Brewst.  (Pa.)  333;  Pflngsl 
V.  Senn,  94  Ky.  556,  21  L.B.A.  369,  23 
S.  W.  358;  MiBsouri  v.  lUinois,  200  U.  S. 
496,  50  L.  ed.  572,  26  Sup.  Ct.  Rep.  268. 

Complainant  is  not  entitled  to  an  in- 
jnnction  against  the  defendants  under 
the  compact  of  1834,  between  the  states 
of  New  York  and  New  Jersey. 

State  v.  Babeock,  30  N.  J.  L.  29; 
People  v.  Central  B.  Co.  42  N.  Y.  283; 
Ferguson  v.  Boss,  126  N.  Y.  459,  27  N. 
E.  954;  Central  R.  Co.  v.  Jersey  City,  70 
N.  J.  L.  81,  66  Atl.  239;  Central  R.  Co. 
▼.  Jersey  CiW,  209  0.  S.  473,  52 
L.  «d.  896,  28  Sop.  Ct  Rep.  692;  Sayre 
V.  Newark,  60  N.  J.  Eq.  361,  48  L.B.A. 
722,  83  Am.  St.  Bep.  629,  45  Atl.  985. 

Complainant  is  not  entitled  to  an  in- 
junction against  the  defendants,  because 
of  the  character  of  its  own  admitted  acts 
in  the  premises. 

Missouri  V.  Blinois,  200  U.  S.  496,  50 


The  permit  was  issued  to  the  defend- 
ant the  Passaic  Valley  Sewerage  Com- 
missioners, by  the  United  States  gov- 
ernment, in  Uie  exercise  of  a  superior 
sovereign  right,  which  is  not  subject  to 
attack  by  the  complainant. 

Messrs.  Adrian  Biker  and  Owria  W. 
Wlckarsham  argued  the  cause  on  rear- 
gument,  and,  with  Mr.  Thomas  ¥.  Me- 
Cran,  Attorney  Qeneral  of  New  Jersey, 
and  Mr.  Robert  H.  McCarter,  filed  a 
brief  for  defendants. 

Mr.  Justice  Glute  delivered  the  opin- 
ion of  the  court : 

The  People  of  the  State  of  New  York, 
in  their  bill  filed  in  this  suit,  pray  that 
the  defendants,  the  State  of  New  Jer- 
sey and  the  Passaic  Valley  Sewerage 
Commissioners,  be  permanently  en- 
joined from  discharging,  as  it  is  averred 
they  intend  to  discharge,  a  lai^e  volume 
of  sewage  into  that  part  of  New  York 
harbor  known  as  the  Upper  bay,  for  the 
reason,  as  it  is  alleged,  that  such  pollu- 
tion of  the  waters  of  the  harbor  will  be 
caused  thereby  as  to  amount  to  a  pub- 
lic nuisance,  which  will  result  in  grave 
injury  to  the  health,  to  the  property, 
and  to  the  commercial  welfare,  of  the 
people  of  the  state  and  city  of  New 
York. 

The  Passaie  river  rises  in  the  north- 
easterly part  of  [299]  New  Jersey  and 
empties  into  Newark  bay.  High  land 
separates  its  watershed  from  direct 
drainage  into  the  Hudson  river  or  New 
York  bay,  and  on  the  lower  25  miles  of 
it  there  are  located  the  cities  of  Pater- 
son,  Passaic,  and  Newark,  and  also  a 
uumber  of  such  large  towns  that  the 
population  upon  and  near  to  the  river  is 
treated  throughout  the  record  as  ap- 
proximately 700,000  in  1911,  when  it 
was  thought  the  sewer  would  be  com- 
pleted, and  as  likely  to  be  about 
1,650,000  in  1940,  to  which  year  it  was 
designed  to  furnish  adequate  sewerage 
capacity.  These  cities  snd  towns,  from 
their  earliest  settlement,  had  all  drained 
their  sewage  into  the  river.  The  ebbing 
and  flowing  of  the  tide  almost  to  Pater- 
son  delayed  the  escaping  of  this  sew^e 
from  the  river  and  resulted  in  the  water 
becoming  greatly  polluted.  This  pol- 
luted water  was  emptied  directly  into 
Newark  bay,  but,  ultimately,  84  per  cent 
of  it,  modified,  no  donbt,  by  nature*! 
agencies,  but  still  polluted,  fonnd  its 
way  through  the  nstnral  channel  of 
Kill  van  Knll,  into  Upper  New  York 
bay. 

This  drainage  of  sewage  into  the  Pas- 
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saic  river  resulted  in  the  stream  becom- 
ing such  a  menace  to  the  health  and 
property  of  the  adjacent  communities 
that,  in  1896^  a  commission  was  appoint- 
ed by  the  governor  of  New  Jersey, 
under  the  provisions  of  an  act  of  the 
legislature,  to  study  the  problem  pre- 
sented, for  the  purpose  of  devising  some 
system  of  sewage  disposal  which  would 
afford  relief.  After  this  commission 
had  reported,  a  second  commission  of 
investigation  was  provided  for  by  act 
of  the  legislature  in  1897,  and  its  report 
was  followed  by  a  third  similar  commis- 
sion in  1898. 

The  reports  of  these  various  commis- 
sions led,  in  1902,  to  an  act  of  the  New 
Jersey  legislature  creating  the  Passaic 
Valley  Sewerage  District,  with  bound- 
aries embracing  substantially  the  entire 
watershed  of  the  Passaic  river,  and  to 
another  act,  in  1907,  prohibiting  the  dis- 
charge [300]  of  sewage  into  the  river 
after  a  date  named,  and  directing  the 
defendant,  the  Passaic  Valley  Sewerage 
Commissioners,  to  prepare  plans  and 
specifications  for  a  trunk  sewer  to  dis- 
pose of  the  sewage,  and  authorizing  mu- 
nicipalities to  contract  with  them  for  the 
service  which  they  might  require. 

Under  authority  of  this  act,  the  de- 
fendant Sewerage  Commissioners  in 
April,  1908^  adopted  a  plan  for  sewage 
disposal,  which  provided  for  a  main  in- 
tercepting sewer,  extending  from  the 
city  of  Paterson,  along  the  right  bank  of 
the  Passaic  river,  to  a  point  in  the  city 
of  Newark,  and  thence  by  a  tunnel 
under  the  waters  of  Newark  bay  and 
the  cities  of  Bayonne  and  Jersey  City 
to  a  point  in  Upper  New  York  bay 
about  500  feet  north  of  Robbins  reef 
light,  where  it  was  proposed  to  dis- 
charge the  sewage  at  a  depth  of  40  feet 
of  water  below  mean  low  tide.  The  es- 
timated cost  of  the  proposed  sewer  was 
$12,250,000. 

It  was  provided  in  the  act  authoriz- 
ing the  construction  of  the  sewer  that 
before  any  work  should  be  undertaken 
or  obligations  incurred,  a  further  inves- 
tigation should  be  made  by  the  Commis- 
sioners as  to  whether  the  discharge  of 
the  sewage  into  New  York  bay  would  be 
likely  to  pollute  its  waters  to  such  an 
extent  as  to  cause  a  nuisance  to  persons 
or  property  within  the  state  of  New 
York,  and  that  the  result  of  such  in- 
vestigation, with  the  reasons  for  it, 
should  be  presented  to  the  governor  of 
the  state. 

Such  an  investigation  was  made,  and 
upon  report  of  the  Commissioners  the 
governor  concluded  that  the  discharge 
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of  the  sewage,  as  proposed,  would  not 
pollute  the  waters  of  New  York  bay  so 
as  to  cause  a  nuisance  to  either  persons 
or  property  within  the  state  of  New 
York,  and  the  attorney  general  of  the 
state  also  advised  the  governor  that,  in 
his  opinion,  the  state  of  New  York 
could  not  have  any  valid  legal  objection 
to  the  use  of  the  sewer  as  proposed. 

There  can  be  no  doubt  that  the 
various  commissioners  [301]  who  in- 
vestigated this  subject  were  men  of  the 
highest  character  and  inteUigenee,  r«iid 
that  they  studied  it  with  the  aid  of  the 
best  obtainable  sanitary  engineers, 
chemists,  and  bacteriologists,  for  ^e  pur- 
pose of  arriving  at  a  solution  whieh 
would  protect  and  preserve  the  interests 
of  aU  of  the  great  communities  involved. 
It  is  equally  beyond  doubt  that  the  gov- 
ernor and  other  officials  of  New  Jersey, 
with  full  appreciation  of  the  magnitude 
and  seriousness  of  the  undertaking,  pro- 
ceeded with  great  caution  and  with  a 
settled  purpose  to  fully  respect  the 
rights  of  the  people  of  the  state  of  New 
York. 

Learning  of  the  plans  of  the  state  of 
New  Jersey, -thus  detailed,  the  legisla- 
ture of  New  York  passed  an  aet  provid- 
ing for  a  commission  to  investigate  the 
probable  effect  upon  the  waters  of  New 
York  bay  of  the  proposed  Passaic  vallej 
sewer,  with  power  to  co-oi>erate  with 
the  authorities  of  New  Jersey  with  a 
view  to  arriving  at  some  mutually  satis- 
factory solution  of  the  problem.  The 
record  shows  that  various  confereneei 
were  held  between  the  New  York  eom- 
mission  thus  created  and  the  Passaic 
Valley  Sewerage  Commissioners,  but  for 
some  reason,  which  does  not  clearly  ap- 
pear, no  mutually  satisfactory  eoorse  of 
action  was  arrived  at,  with  the  result 
that,  in  October,  1908,  this  suit  for  an 
injunction  was  commenced. 

For  the  purpose  of  showing  its  right 
to  maintain  the  suit,  the  bill  thus  filed 
sets  out,  with  much  detail,  an  agreement 
between  the  states  of  New  York  and 
New  Jersey,  approved  by  Congress  in 
1834,  establishing  the  boundary  line  be- 
tween the  two  states,  and  giving  to  New 
York,  to  the  extent  therein  written,  ex- 
clusive jurisdiction  over  the  waters  of 
the  bay  of  New  York. 

But  we  need  not  inquire  euriously  as 
to  the  rights  of  the  state  of  New  York, 
derived  from  this  compact,  for,  wholly 
aside  from  it,  and  regardless  of  the  pre- 
cise location  of  the  boundary  line,  the 
right  of  the  state  to  maintain  sueh  a 
suit  as  is  stated  in  the  bill  is  very  elear. 
The  health,  [302]  comfort,  and  pro■pe^ 
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ity  of  the  people  of  the  state  and  the 
value  of  their  property  being  gravely 
menaced,  as  it  is  averred  that  they  are 
by  the  proposed  action  of  the  defend- 
ants, the  state  is  the  proper  party  to 
represent  and  defend  such  rights  by  re- 
sort to  the  remedy  of  an  original  suit  in 
this  court,  under  the  provisions  of  the 
Constitution  of  the  United  States.  Mis- 
souri v.  niinois,  180  U.  8.  208,  241,  243, 
45  L.  ed.  497,  512,  513,  21  Sup.  Ct.  Rep. 
331;  (Georgia  v.  Tennessee  Copper  Co. 
206  U.  S.  230,  51  L.  ed.  1038,  27  Sup.  Ct. 
Rep.  618,  11  Ann.  Cas.  488. 

Also,  for  the  purpose  of  showing  the 
responsibility  of  the  state  of  New  Jer- 
sey for  the  proposed  action  of  the  de- 
fendant, the  Passaic  Valley  Sewerago 
Commissioners,  the  bill  sets  out,  with 
much  detail,  the  acts  of  the  legislature 
of  that  state,  authorizing  and  directing 
such  action  on  their  part. 

Of  tbis  it  is  sufficient  to  say  that  the 
averments  of  the  bill,  quite  undenied, 
show  that  the  defendant  Sewerage  Com- 
missioners constitute  such  a  statutory, 
corporate  agency  of  the  state  that  their 
action,  actual  or  intended,  must  be  treat- 
ed as  that  of  the  state  itself,  and  we 
shall  so  regard  it.    180  U.  S.  208,  supra. 

The  remaining  essential  allegations  ot 
the  bill  are  that  the  defendants  are 
about  to  construct  the  sewer  we  have 
described,  and  to  discharge  the  sewage 
thereby  collected  into  the  Upper  New 
York  bay,  through  a  single  opening  12 
feet  in  diameter,  at  a  point  about  half 
a  mile  north  of  Robbins  reef  light;  that 
there  would  be  about  120  millions  of 
gallons  of  such  sewage  discharged  into 
the  bay  every  twenty-four  hours  in 
1911,  and  in  excess  of  357  millions  of 
gallons  by  1940;  that  such  sewage  would 
be  carried  by  the  currents  and  tides  into 
the  Hudson  and  East  rivers,  and  would 
be  deposited  on  the  bottom  and  shores 
of  the  bay,  and  upon  and  adjacent  to 
the  wharves  and  docks  of  New  York 
city,  thereby  so  polluting  the  water  as 
to  render  it  a  public  nuisance,  offensive 
and  injurious  to  persons  living  near  it 
or  using  it  for  bathing  or  for  purposes 
of  commerce,  damaging  to  vessels  using 
the  waters,  and  [303]  so  poisonous  to 
the  fish  and  oysters  subsisting  within  it 
as  to  render  them  unfit  for  food.  To 
prevent  the  public  nuisance  which  it  is 
averred  would  thus  be  created,  a  per- 
manent injunction  was  prayed  for. 

The  essential  denials  and  allegations 
of  tbe  answer  are  as  follows: 

Admitting    their    intention    to     con- 
struct   the.  sewer   substantially    as    de- 
scribed, it  is  averred :  that  New  Jersey  I 
•5  L.  ed. 


has  a  shore  line  of  25  miles  on  New 
York  bay  and  on  the  Hudson  river,  and 
that  large  cities  and  towns  of  that  state 
border  upon  tbe  bay,  so  that  it  has  as 
important  an  interest  as  New  York  has 
in  maintaining  the  waters  free  from  pol- 
lution; that  the  sewer  project  objected 
to  was  authorized  only  after  it  had  been 
recommended  and  approved  by  sanitary 
engineers  of  highest  professional  stand- 
ing and  experience,  and  upon  their  as- 
surance, after  careful  study  of  the  tidal 
fiow  and  currents  of  the  bay,  that  ap- 
preciable pollution  would  not  be  caused 
thereby;  that  the  Passaic  river  empties 
into  Newark  bay,  and  its  water, 
charged,  under  existing  conditions,  with 
the  sewage  collected  from  the  same  com- 
munities intended  to  be  served  by  the 
projected  sewer,  in  large  part  reaches 
New  York  bay  in  the  vicinity  of  Rob- 
bins  reef  light,  by  natural  channels, 
without  causing  substantial  injury  to 
the  water;  and  that  the  city  of  New 
York  has  long  been  discharging  into  the 
bay  at  or  near  to  the  shore  lines  there- 
of, daily,  more  than  seven  times  as  great 
a  volume  of  sewage  (entirely  untreated) 
as  the  daily  discharge  of  the  proposed 
sewer  would  be  for  many  years  to  come. 
The  answer  concludes  with  further  de- 
nials that  the  waters  of  the  bay  would 
be  corrupted  or  their  usefulness  im- 
paired by  the  use  of  the  proposed  in- 
tercepting sewer. 

After  the  defendants  had  answered, 
the  government  of  the  United  States,  by 
leave  of  court,  filed  a  petition  of  inter- 
vention. The  warrant  assigned  for  this 
intervention  was,  the  power  and  duty  of 
the  government  with  respect  [304]  to 
navigation  and  interstate  commerce,  and 
the  inherent  power  which  it  has  to  act 
for  the  protection  of  the  health  of  gov- 
ernment officials  and  employees  at  the 
Brooklyn  Navy  Yard,  and  its  duty  to 
protect  from  damage  the  government 
property  bordering  upon  New  York  bay. 

The  projected  sewer  was  described  in 
this  petition  of  intervcLtion  substantial- 
ly as  in  the  original  bill,  but  it  was 
averred  that  the  plans  for  the  removal 
of  solids  from  the  sewage  were  so  in- 
definite and  inadequate  that  the  use  of 
the  sewer  would  result  in  the  obstruc- 
tion of  navigation  by  the  filling  up  and 
shoaling  of  the  channels  of  the  bay, 
■\nd  that  the  proposed  purification  of 
the  sewage  was  so  insufficient  that  the 
waters  would  be  rendered  unsightly  and 
unhealthful  to  persons  using  them  for 
commerce  or  dwelling  upon  the  adjacent 
shores.  It  was  averred  that  there  were 
other,  better,  and  more  advanced  meth- 
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eircumstances,  be  used  for  drinking  ot  fields" — and    offenBive    odon    near    the 

other  domestic  purposes,  and,  therefore,  place  of  discharge  and  upon  the  vhurvea 

the  reasons  given  in  the  bill  to  jnstifj  and  ahorea  adjacent  to  the  bay. 

the  injunction  prayed  for  are  restricted,  On  the  other  hand,  witneaaea  of  seem- 

BB  we  have  seen,  to  the  claims  that  the  ingly    equal    candor    and    learning,    and 

addition  of   the  Paaaaio   valley  sewage  with   large  practical   experience,    called 

to  the  already  polluted  waters  of  the  by   the    defendants,   testified    that    they 

bay  vonid  result  in  odors  offensive  and  were  confidently  of  the  opinion  that  the 

unwholesome  to  persons  bathing  in  them  treatment  of  the  sewage  provided  for  Id 

or  ptaaing  over  them  in  large  veaaela  or  the  stipolation  with   the  United   States 

in  small  boata,  or  living  and  working  would  cause  such  pnriflcation  of  it  that 

DpoD  the  adjacent  shores,  in  causing  un-  the  results  guaranteed  therein  would  be 

sightly  deposits  on  the  surface  of  the  fuHy  realized. 

water,  and  chemical  action  injurious  to  It  ia  much  to  be  regretted  that  any 

the  wood  and  metal  of  vessels  navigat-  forecast  aa  to  what  the  effect  would  be 

ing  the  bay,  and  in  rendering  fish  and  of  the  treatment  and  deeply  aubmeiged 

oyaters  taken  from  such  waters  unfit  for  [311]   diacharBe  through  multiple  ont- 

consnmption.  lots  proposed  for  this  large  volume  of 

The    evidence    introduced,    as    to    in-  ""T  must  depend  almost  entirely  up- 

crease  of  damaging  chemical  action  up-  ""    ^^'^    conflicting   opinions    of    expert 

on  the  hulls  of  vessels  by  the  proposed  W'tnessea,  for  experience  with  such  treat- 

addition  of  sewage,  and   as   to   d^ger  ment  and  dispersion  under  even  approii- 

from  air-borae  diseases  to  persons  nsing  ""^y    ^'^f  .  conditions    seems    entirely 

the  water  in  boata  and  vessels,  or  work-  wanting.  It  is,  however,  of  much  aipifi- 

ing  or  dwelling  upon  the  shore  of  the  cffoe  that  the  authorities  of  the  city  of 

bay,  is  much  too  m^er  and  indefinite  to  New  York  after  many  years  of  inveati. 

be     seriously     considered     as      [310]  g«tion  of  the  subject  of  sewage  disposal, 

ground  for  an  injunction,  and  when  it  ">  ^heir  latest  plans  propose  to  adopt  a 

is  considered  that,  for  many  years,  all  treatment  of  screening  and  sedimenU- 

of  the  sewage  from  the  great  population  hon  and  dispersal  in  deep  water  ve^ 

of  New  York  city  and  its  environs,  and  "imilar    to,    but    not    so    extensive    and 

from  the  large  cities  on  the  New  Jersey  thorough   as,   that  provided   for    in   the 

shore    (estimated,  in  1912,  at  900  mil-  stipulation  tetween  the  defendants  and 

lions  of  gallons  daily),  has    been    dia-  the  United  States.                             • 

charged    into    the    harbor,    quite    un-  ,Ttere  is  only  one  point  upon  which 

treated,   the   evidence   doea   not    justify  ""  ^he  experts  called  for  the  opposing 

the  conclusion  that  persons  bathing  in,  parties  agree,  viz.,  that  in   the  preset 

or  that  fish  or  oysters  subsisting  in,  such  B'"te  of  learning  upon  the  subject,  the 

waters,  can  sustain  much  further  dam-  "fount  of  dissolved  oxygen  in  water  is 

age  from  the  addition  to  them  of  the  ^^^  ^f '  "^.^e."  °^?'«""l''  "'  ^*"'.^««^ 

sewage  of  the  Passaic  valley,  after  it  '«  which  it  le  polluted  by  organic  sub- 

has   been   treated    in    the   manner   pro-  stances,  it  seemingly  being  accepted  by 

posed  in  the  atipulation  with  the  gov-  **•«•"  ""  ]'"''  "P"?  ">«  "fy^*"  «?P'«»* 

emment  in  water  depends  its  capacity  for  digest- 

_,       '          ...             ■■■       .    ..  ing  sewage, — that  is,  for  converting  or- 

There  remains  to  be  considered,  there-  » j^  ^^^^^  i„t„  inorganic  and  harm- 

fpre,   only  the  offensive  odors  and  un-  f^^^  substances  by  direct  oridation,  and 

sightly  d^osits  on  the  surface  which  it  ^y  sustaining  bacteria  which  assist  ia 

IS  claimed  will  be  caused  by  the  addi-  j^^jj  conversion 

tion  of  putrescible  matter  to  the  water,  j^„  witnesses  agree  that  so  long  as 
and  It  IS  to  this  claim  that  a  lai^e  part  there  is  sufficient  dissolved  oxygen  in 
of  the  evidence  introduced  by  the  com-  the  water  the  process  of  digestion  of 
plainant  is  directed.  Much  evidence  the  sewage  will  go  forward  without  pro- 
was  introduced  tending  to  prove  that  aucing  offensive  odors,  and  that  when 
sewage  collected  from  so  great  an  area  n  gjaks  below  a  required  percentage  of 
as  that  of  the  Passaic  Valley  Sewerage  saturation  such  odors  will  appear;  but, 
District  would  be  stale,  if  not  septic,  unfurtiinately,  there  is  a  wide  diver- 
when  it  reached  the  treatment  plant  at  gence  of  opinion  among  them  as  to  what 
Newark  bay,  and  that  it  would,  there-  the  required  lower  percentage  is.  The 
fore,  hold  in  solution  much  organic  mat-  opinions  of  seemingly  well  qualified  ex- 
ter  which  would  not  be  removed  by  the  perts  vary  in  giving  from  25  per  cent 
screening  and  sedimentation  processes  to  50  per  cent  of  saturation  as  the 
proposed,  with  the  result  that  it  would  amount  of  oxygen  necessary  to  prevent 
cause  disagreeable  deposits  on  the  inr-  the  appearance  of  snch  offensive  odor* 
face  of  the  water — "oily  and  sleek  from  decomposition  of  organie  matter. 
§44  SS«  V.  S. 
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Measured  b;  this  dissolved  oxyi^en  posits  on  the  surface,  or  that  it  would 
standard,  the  evidence  of  the  complain-  serionstj  add  to  the  pollation  of  it 
ant  is  that,  as  early  as  1906,  the  [SIS]  The  evidence  taken  in  1919  also  dis- 
water  adjacent  to  New  York  city,  es-  cloaca  that  other  means  than  those 
peeiallf  in  the  Bronx  and  lower  East  riv-  specifically  described  in  the  Roveniment 
or,  was  much  polluted  by  sewage,  but  stipulation  may  be  resorted  to,  if  need- 
that  the  water  in  other  parts  of  the  bay,  ed,  for  the  pun^se  of  improving  the 
especially  near  Robbins  reef  light,  was  character  of  the  efBuent  from  the  sewer; 
■omewbat,  but  not  greatly,  contaminated,  viz.,  slower  and  more  prolonged  sedi- 
This  condition,  the  evidence  shows,  con-  mentation  processes;  additional  screen- 
tinued  with  no  very  pronounced  decrease  ing;  the  aeration  of  the  sewage  before 
in  the  oxygen  content  of  the  water  until  it  reaches  the  treatment  plant,  and 
1911,  when  the  investigations  embodied  again  after  treatment,  and  before  dis- 
in  the  first  testimony  taken  were  con-  charge  into  the  tunnel  conveying  it  to 
eluded.  And  the  evidence  taken  under  the  bay;  and  finally,  if  required,  ohem- 
the  order  of  the  court  in  1919  shows  an    ical  treatment. 

irreconcilable  conflict  in  the  testimony  Having  regard  to  the  treatment  of 
aa  to  the  then  condition  of  the  wafer,  the  sewage  prescribed  in  what  we  re- 
eapecially  near  Robbins  reef  light,  and  gard  as  a  valid  contract  on  the  part  of 
as  to  the  probable  condition  of  it  to  be  the  defendants  with  the  government  of 
anticipated  in  the  future.  Id  the  inter-  the  United  States,  to  the  specific  agree- 
val  from  1906  to  1919  the  estimated  ment  therein  for  protection  of  the  wa- 
growth  of  the  population  of  New  York  ters  of  Upper  New  York  bay  from  pol- 
city  and  its  suburbs  draining  sewage  lution,  and  to  the  means  which  the  gov- 
into  adjacent  waters  was  in  excess  of  ernmeut  will  have  to  secure  further 
100,000  a  year,— an  increase  of  popula-  purification,  if  desired,  by  reifusing  to 
tion  in  the  aggregate  much  greater  than  permit  the  discharge  of  sewage  into  the 
the  total  population  of  the  Passaic  Val-  bay  to  continue,  we  conclude,  that  the 
ley  Sewerage  District  at  present,  and  praj-er  for  injunction  against  the  opers- 
approximatety  equal  to  its  estimated  tion  of  the  sewer  must  be  denied, 
population  in  1940,— and  it  is  undiaput-  ^^  cannot  withhold  the  suggestion, 
ed  that  this  New  York  sewage,  un-  inspired  by  the  consideration  of  this 
treated,  was  discharged  from  over  450  ^^^^  th^t  the  grave  problem  of  sewage 
sewers  directly  into  the  adjacent  waters,  disposal  presented  by  the  large  and 
for  the  most  part  at  or  above  the  line  growing  populations  living  on  the  shores 
of  low  tide,  and  that  only  in  a  few  in-  ^f  New  York  bay  is  one  more  likely  to 
stances  was  it  earned  even  to  the  pier-  ^g  yriady  solved  by  co-operative  study 
heads.  .,       -         i.    .  ■*  .t     ""^  *>?  conference  and   mutual  conces- 

It  would  seem,  therefore,  that  if  the  g^^^  ^^  t^e  part  of  representatives  of 
anticipations  of  the  experte  for  the  t^e  states  so  vitally  interested  in  it  than 
complainants,  as  to  the  results  likely  to  ^^  proceedings  in  any  court,  however 
be  produced   by    the   effluent    from   the    constituted 

Mwer  of  defendants,  were  well  founded,  ^he  court,  recognizing  the  impor- 
by  the  year  1919  conditions  in  the  t^nee  of  the  Ruling  which  it  is  makinrto 
harbor    should    have    become    so    pro-    ^^^^  ^  populations  interested,  [314] 

nounced  and  plain  that  there  could  not  ^^  ^^j,  ;„  ^^^^  ^j^^^  ^^  j^^^  j^^^y  ^^  j^ 
have  been  such  conflict  as  the  record  ^■^^^  ^j^tg  ^^  -^^^  York,  will  direct  that 
sbowB  in  the  testimony  of  trustworthy  ^^^^  ^^^^^^  denyin?  the  relief  prayed  for 
and  competent  scientists  as  to  its  then-  ^^^^  ^^  without  prejudice  to  the  insti- 
existing  condition.  tuting  of  another  suit  for  injunction  if 

Considering  all  of  this  evidence  and  ^j^^  ^  ,,d  sewer  in  operation  shall 
much  more  which  we  cannot  de  ail,  we  ^  ,uffl,ie„tly  injurious  to  the  wa- 
muat  couc  ude  that  the  complainants  f  .  -l  i.  .  i  j  *u  .  .  e  v 
have  failed  to  show  by  the  convincing  '«"  "'  ^^'^  t-y.'"  '^«f  t^e  state  of  New 
evidence  which  the  law  requires  that  the  York  to  conclude  that  the  protection  of 
sewage  which  the  defendants  intend  the  health,  welfare,  or  commerce  of  ita 
[313]  to  discharge  into  Upper  New  People  requires  another  application  to 
York  bay,  even   if  treated  only  in   the    to'B  court. 

manner  specifically  described  in  the  stip-  It  results  that  the  bill  of  complain- 
ntation  with  the  United  States  govern-  ants  will  be  dismissed,  but  without 
ment,  would  so  corrupt  the  water  of  the  prejudice  to  a  renewal  of  the  applica- 
bay  as  to  create  a  public  nuisance  by  tion  for  injunction  if  the  operation  of 
eausing  ofFensive  odors  or  unsightly  de-  the  sewer  of  defendants  sh^l  result  in 
•  6  I.,  ed.  o  •■*" 
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conditions  which  the  state  of  New  York 
may  be  advised  require  the  interposition 
of  this  court. 
Bill  dismissed  without  prejudice. 


ST.  LOUIS  k  EAST  ST.  LOUIS  ELECTRIC 
RAILWAY  COMPANY,  Plff.  in  Err., 

▼. 

STATE  OP  MISSOURI  AT  THE  RELA- 
TION  AND  TO  THE  USE  OF  JAMES 
HAGERMAN,  Jb.,  Collector  of  the  City 
of  St.  Louis,  in  the  State  of  MiBsouri. 

(See  8.  C.  Reporter's  ed.  814-318.) 

Oommeroe  —  state  taxation  —  property 
'employed  In  Interstate  commerce. 

1.  ^^ile  a  state  may  not,  in  the  guise 
of  taxation,  constitutionally  compel  a  cor- 
poration to  pay  for  the  privilege  of  enga^;- 
ing  in  interstate  commerce,  yet  this 
immunity  does  not  prevent  the  state  from 
imposing  an  ordinary  property  tax  upon 
property  having  a  situs  within  its  ter- 
ritory, and  employed  in  interstate  com- 
merce, including  the  franchise  of  the  cor- 

S oration,  if  not  derived  from  the  United 
tates,  although  that  franchise  is  the  busi- 
ness of  intersUite  commerce. 
[For  other  cases,  see  Commerce,  III.  d,  2,  in 
Digest  Sup.  Ct.  1008.] 

Oommerce  —  state  taxation  —  interstate 
street  railway  —  franchise. 

2.  A  state  tax  upon  the  intangible 
property  within  the  state  of  a  domestic 
corporation  operating  a  street  railway  over 
an  interstate  bridge  cannot  he  said  to  have 
been  levied  exclusively  upon  its  franchise 
to  do  an  interstate  business,  and  hence  to 

Note. — On  state  regulation  of  inter- 
state or  foreign  commerce — see  notes  to 
Norfolk  &  W.  R.  Co.  v.  Com.  13  L.R.A. 
107,  and  Gloucester  Ferry  Co.  v.  Penn- 
sylvania, 29  L.  ed.  U.  S.  158. 

As  to  state  licenses  or  taxes,  general- 
ly, as  affecting  interstate  commerce — 
see  notes  to  Rothermel  v.  Meyerle,  9 
L.B.A.  366;  American  Fertilizing  Co.  v. 
Board  of  Agriculture,  11  L.R.A.  179; 
Gibbons  v.  Ogden,  6  L.  ed.  U.  S.  23; 
Brown  v.  Maryland^  6  L.  ed.  U.  S.  678; 
Eatterman  v.  Western  U.  Teleg.  Co.  32 
L.  ed.  U.  S.  229;  Harmon  v.  Chicago,  37 
L.  ed.  U.  8.  217;  Geveland,  C.  C.  &  St. 
L.  B.  Co.  V.  Backus,  38  L.  ed.  U.  S.  1041 ; 
Postal  Teleg.  Cable  Co.  v.  Adams,  39 
L.  ed.  U.  S.  311,  and  Pittsburg  &  S. 
Coal  Co.  v.  Bates,  39  L.  ed.  U.  S.  538. 

On  corporate  taxation  and  the  com- 
merce clause — see  note  to  Sanford  v. 
Poe,  60  L.R.A.  641. 

As  to  taxation  of  corporate  franchises 
— see  note  to  Louisville  Tobacco  Ware- 
house Co.  y.  Com.  57  L.B.A.  33. 
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be  a  direct  tax  and  burden  on  the  right  to 
engage  in  interstate  commerce,  where  sudi 
corporation  had  acquired  by  private  con- 
tract an  exclusive  right  to  ojperate  over 
Buch  bridge,  and  had  also  derived  from 
private  contract  other  rights  which  made 
its  line  of  track  a  part  of  two  street  rail- 
way systems,  and  gave  it  a  profitable  operat- 
ing arrangement  with  them. 
[For  other  caaet.  see  Commerce,  III.  d»  a»  Id 
Digest  Sop.  Ci  iocs.] 

[No.  261.] 

Argued  March  23,  1921.     Decided  May  2, 

192L 

IN  ERROR  to  the  Supreme  Court  of 
the  State  of  Missouri  to  review  a  judg- 
ment which  afi^med  a  judgment  of  the 
Circuit  Court  of  the  City  of  St.  Louis, 
in  that  state,  in  favor  of  plaintiff,  in  a 
suit  by  the  CoUector  of  said  city,  to 
recover  a  tax  assessed  upon  the  in- 
tangible property  of  a  street  railway 
oompi^y.    Affirmed. 

See  same  easd  below,  279  Mo.  616,  210 
S.  W.  763. 

The  facts  are  stated  in  the  opinion. 

Mr.  Joseph  8.  Clark  argued  the  cause, 
and,  with  Mr.  William  £.  Qarvin,  filed 
a  brief  for  plaintiff  in  error: 

A  state  cannot  tax  property  located 
outside  of  its  limits,  but,  in  vfduing  the 
portion  of  the  system  located  within  its 
limits,  it  may  value  the  entire  system, 
and  then  value  the  proportion  of  the 
system  within  the  state  by  comparing 
the  mileage  of  the  line  in  the  state  with 
the  total  mileage.  In  valuing  the  entire 
system  particular  consideration  may  be 
given  to  the  earnings  and  the  market 
value  of  bonds  and  stocks  outstanding. 
This  method  of  valuation  for  state  taxa- 
tion is  sometimes  called  the  unit  rule. 
All  of  the  property  within  the  state, 
both  tangible  and  intangible,  is  valued, 
including  franchises,  rights,  and  privi- 
leges, good  will  Slid  business.  The  busi- 
ness of  the  company  is  the  most  import- 
ant factor,  for  it  is  the  business  which 
produces  the  earnings  and  creates  the 
market  value  of  the  securities. 

Atlantic  &  P.  Teleg.  Co.  ▼.  Philadel- 
phia, 190  U.  S.  160,  162,  47  L.  ed.  995, 
999,  23  Sup.  Ct.  Rep.  817;  California 
V.  Central  P.  R.  Co.  127  U.  S.  1,  82  L 
ed.  150,  2  Inters.  Com.  Rep.  153,  8  Sup. 
Ct.  Rep.  1073. 

There  have  been  a  number  of  eases 
where  the  unit  rule  of  valuation  for 
taxation  purposes  has  been  resorted  to 
and  attacked  by  the  corporation,  and 
the  attack  has  been  sueeessfuL 

Adams  Exp.  Co.  ▼.  Ohio  State  Auditor, 

256  V.  6. 
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166  U.  S.  185,  223,  41  L.  ed.  966,  978, 17 
Sup.  Ct.  Rep.  604;  Fargo  v.  Hart,  193  U. 
S.  490,  48  L.  ed.  761,  24  Sup.  Ct.  Rep. 
498;  Union  Tank  Line  v.  Wright,  249  U. 
S.  275,  63  L.  ed.  602,  39  Sup.  Ct.  Rep. 
276;  WaUace  v.  Hines,  253  U.  S.  66,  64  L. 
ed.  782.  40  Sup.  Ct.  Rep.  782;  Galveston, 
H.  &  S.  A.  R.  Co.  Y.  Texas,  210  U.  S. 
217,  52  L.  ed.  1031,  28  Sup.  Ct.  Rep.  638; 
Cudahy  Packing  Co.  v.  Minnesota,  246 
U.  S.  450,  62  L.  ed.  827,  38  Sup.  Ct.  Rep. 
373. 

The  franchise  or  privilege  to  transact 
interstate  business  is  not  property  sub- 
ject to  state  taxation. 

Philadelphia  &  S.  Mail  S.  S.  Co.  v. 
Pennsylvania,  122  U.  S.  326,  30  L.  ed. 
1200,  1  Inters.  Com.  Rep.  308,  7  Sup. 
Ct.  Rep.  1118;  Henderson  Bridge  Co. 
V.  Kentucky,  166  U.  S.  150,  41  L.  ed.  953, 
17  Sup.  Ct.  Rep.  532;  Adams  Exp.  Co.  v. 
Kentucky,  166  U.  S.  171,  41  L.  ed.  960, 
17  Sup.  Ct.  Rep.  527;  New  York,  L.  E. 
&  W.  R.  Co.  V.  Pennsylvania,  158  U.  S. 
431,  439,  39  L.  ed.  1043,  1045,  15  Sup. 
Ct.  Rep.  896;  Covington  &  C.  Bridge  Co. 
V.  Kentucky,  154  U.  S.  204,  38  L.  ed. 
962,  4  Inters.  Com.  Rep.  649,  14  Sup. 
Ct.  Rep.  1087;  Gloucester  Ferry  Co.  v. 
Pennsylvania,  114  U.  S.  196,  29  L.  ed. 
158,  1  Inters.  Com.  Rep.  382,  5  Sup.  Ct. 
Rep.  826 ;  Western  U.  Teleg.  Co.  v.  Kan- 
sas,  216  U.  S.  1,  23,  54  L.  ed.  355,  364, 
30  Sup.  Ct.  Rep.  190;  Louisville  &  J. 
Ferry  Co.  v.  Kentucky,  188  U.  S.  385,  47 
L.  ed.  513,  23  Sup.  Ct.  Rep.  463. 

The  use  of  an  instrumentality  of  in- 
terstate commerce  is  not  subject  to  taxa- 
tion by  a  state. 

Postal  Telqg.  Cable  Co.  v.  Adams,  155 
U.  S.  688,  39  L.  ed.  311,  5  Inters.  Com. 
Rep.  1,  15  Sup.  Ct.  Rep.  268,  360;  St. 
Louis  Southwestern  R.  Co.  v.  Arkansas, 
235  U.  S.  350,  59  L.  ed.  265,  35  Sup. 
Ct.  Rep.  99 ;  Cleveland,  C.  C.  &  St.  L.  R. 
Co.  ▼.  Backus,  154  U.  S.  439,  38  L.  ed. 
1041,  4  Inters.  Com.  Rep.  677,  14  Sup. 
Ct.  Rep.  1122. 

Mr.  Thomas  G.  Bntledge  argued  the 
cause,  and,  with  Mr.  J.  M.  Lashly,  filed 
a  brief  for  defendant  in  error: 

The  franchise  of  a  corporation,  even 
though  that  franchise  is  the  business  of 
interstate  commerce,  is,  as  a  part  of  its 
property,  subject  to  state  taxation. 

St.  Louis  -Southwestern  R.  Co.  v. 
Arkansas,  235  U.  S.  350,  59  L.  ed.  265, 
35  Sup.  Ct.  Rep.  99;  Atlantic  &  P.  Teleg. 
Co.  v.  Philadelphia,  190  U.  S.  160,  47 
L.  ed.  995,  23  Sup.  Ct.  Rep.  817. 

The  franchises  of  a  railroad  eoipo- 
ration  have  been  held  by  this  eoort  to 
•5  li.  ed. 


mean  all  of  its  intangible  property.  This 
is  dearly  the  case  where  the  Missouri 
statute  expressly  provides  for  the  taxa- 
tion of  the  franchise  of  a  railroad  (oth- 
er than  the  right  to  be  a  corporation), 
under  the  head  of  ''all  other  property." 

Adams  Exp.  Co.  v.  Kentucky,  166  U. 
S.  172,  41  L.  ed.  961,  17  Sup.  Ct.  Rep. 
527;  Branson  v.  Bush,  251  U.  S.  182,  64 
L.  ed.  215,  40  fiup.  Ct.  Rep.  113. 

The  whole  property  owned  by  plaintiff 
in  error  constitutes  a  railroad.  It  was 
properly  taxed  in  its  entirety,  and  there 
was  included  in  the  intangible  property 
all  of  the  franchises  and  contracts.  The 
board  of  equalization  was  not  required 
to  separate  the  intangibles  and  tax  each 
item,  or  to  tax  separately  the  contract 
granting  the  use  of  the  bridge. 

1  Elliott,  Railroads,  7;  Pennsylvania 
R.  Co.  V.  St.  Louis,  A.  &  T.  R.  Co.  118 
U.  S.  290,  30  L.  ed.  83,  6  Sup.  Ct.  Rep; 
1094;  State  ex  rel.  Hammer  v.  Wiggins 
Ferry  Co.  208  Mo.  622,  106  S.  W.  1005; 
State  ex  rel.  Gottlieb  v.  Western  U. 
Teleg.  Co.  165  Mo.  516,  65  S.  W.  775. 

The  Missouri  law  under  which  this  as- 
sessment was  made  was  passed  in  1901 
(Laws  1901,  p.  232,  now  §§  11,551,  11,- 
552  (Mo.  Rev.  Stat.  1909),  to  give  a 
legal  basis  to  the  assessment  of  the  in- 
tangible property  of  corporations  own- 
ing, operating,  and  managing  public 
utilities,  and  was  undoubtedly  based  up- 
on the  decisions  of  the  Federal  Supreme 
Court,  holding  such  intangible  values  to 
be  property  properly  taxable  in  a  state  in 
the  proportion  that  the  length  of  the 
road  there  bears  to  the  entire  system. 

State  ex  rel.  Hammer  v.  Wiggins  Fer- 
ry Co.  208  Mo.  622,  106  S.  W.  1005;  St. 
Louis  Southwestern  R.  Co.  v.  Arkansas, 
235  U.  S.  350,  59  L.  ed.  265,  35  Sup.  Ct. 
Rep.  99;  State  ex  rel.  Hagerman  v.  St. 
Louis  &  E.  St.  L.  Electric  R.  Co.  279  Mo. 
616,  216  S.  W.  763. 

The  law  presumes  that  the  board  of 
equalization  did  its  duty  in  making  the 
assessment  and  in  making  the  computa- 
tions and  valuation  upon  which  it  is 
based.  They  are  the  sole  judges  of  the 
facts,  and  their  action  is  conclusive.  The 
valuation  will,  therefore,  be  presumed 
to  be  correct.  As  to  details  of  pro- 
cedure, the  statute  is  directory  merely. 

State  ex  rel.  Hammer  v.  Wiggins  Fer- 
ry Co.  supra;  State  ex  rel.  Gottlieb  v. 
Western  U.  Teleg.  Co.  165  Mo.  516,  66 
S.  W.  775;  State  ▼.  Lord,  118  Mo.  4, 
23  S.  W.  764 ;  Agan  v.  Shannon,  103  Mo. 
661,  15  S.  W.  757;  Pitteburgh,  C.  C.  A 
St.  L.  R.  Co.  V.  Backus,  154  U.  S.  421, 
435,  436,  438,  38  L.  ed.  1031,  1039,  1040, 
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14  Sup.  Ct.  Rep.  1114;  State  ex  rel.  Ham-  616,  3  Inters.  Com.  Rep.  595, 11  Sup.  Ct. 
ilton  V.  Hannibal  &  St.  J.  R.  Co.  113  Mo.  Rep.  876;  Wisconsin  &  M.  R.  Co.  v. 
297,  21  S.  W.  14;  Illinois  C.  R.  Co.  v.  Powers,  191  U.  S.  379,  48  L.  ed.  229,  24 
Greene,  244  U.  S.  555,  61  L.  ed.  1309,  37  Sup.  Ct.  Rep.  107;  Pullman  Co.  v.  Kan- 
Sup.  Ct.  Rep.  697;  Stanley  v.  Albany  sas,  216  U.  S.  56,  63,  54  L.  ed.  378,  384, 
County,  121  U.  S.  535,  30  L.  ed.  1000,  7  30  Sup.  Ct.  Rep.  232. 
Sup.  Ct.  Rep.  1234;  Western  U.  Teleg.  It  is  the  use  of  property  which  gives 
Co.  V.  Missouri,  190  U.  S.  420,  47  L.  ed.  it  value.  Necessarily,  therefore,  the  use 
1119,  23  Sup.  Ct.  Rep.  730.  of    property    in    interstate     commerce 

A  state  may  exact  from  a  railway  gn^eatly  increases  the  value  of  the  prop- 
company  a  tax  upon  that  portion  of  its  erty  so  used.  That  value  is  properly 
property  within  its  borders,  and,  in  as-  taxed,  particularly  when  combined  with 
sessing  it  for  the  purposes  of  taxation,  all  of  the  intangible  property  of  a  rail- 
take  into  consideration  its  value  as  a  road,  under  the  classification  of  '*all 
going  concern  and  as  a  part  of  a  general  other  property,"  as  provided  by  the  Mis- 
system  extending  into  two  states,  and  souri  statutes. 
mav  include  its  intangible  property.  Cleveland,  C.  C.  &  St.  L.  R.   Co.  v. 

State  ex  rel.  Hammer  v.  Wiggins  Fer-  Backus,  154  U.  S.  439,  38  L.  ed.  1041, 

ry  Co.  208  Mo.  622,  106  S.  W.  1005;  St.  4  Inters.  Com.  Rep.  677, 14  Sup.  Ct  Rep. 

Louis  Southwestern  R.  Co.  v.  Arkansas,  1122. 
235  U.  S.  350,  59  L.  ed.  265,  35  Sup.  Ct. 

Rep.  99;  Adams  Exp.  Co.  v.  Ohio  State  Mr.  Justice  Clarke  delivered  the  opin- 

Auditor,  165  U.  S.  194,  221,  41  L.  ed.  ion  of  the  court: 

683,  695,  17  Sup.  Ct.  Rep.  305;  Cleve-  The 'plaintiff  in  error,  hereinafter  re- 
land,  C.  C.  &  St.  L.  R.  Co.  V.  Backus,  ferred  to  as  the  Bridge  Electric  Com- 
154  U.  S.  439,  445,  38  L.  ed.  1041,  1046,  pany,  a  corporation  organized  under 
4  Inters.  Com.  Rep.  677, 14  Sup.  Ct.  Rep.  Missouri  law,  was  the  owner  in  1906  of 
1122;  American  Refrigerator  Transit  865-lOOOths  of  a  mile  of  electric  rail- 
Co.  V.  Hall,  174  U.  S.  70,  75,  43  L.  ed.  way,  constructed  upon  and  extending 
899,  901,  19  Sup.  Ct.  Rep.  599;  Delaware  from  the  easterly  to  the  westerly  ends 
R.  Tax,  18  Wall.  232,  21  L.  ed.  896;  of  the  Eads  bridge  over  the  Mississippi 
Cudahy  Packing  Co.  v.  Minnesota,  246  river  at  St.  Louis.  In  that  year  the 
U.  S.  450,  62  L.  ed.  827,  38  Sup.  Ct.  state  board  of  equalization  of  Missouri 
Rep.  373;  Galveston,  H.  &  S.  A.  R.  Co.  valued  the  portion  of  this  railroad  which 
V.  Texas,  210  U.  S.  217,  225,  52  L.  ed.  was  within  that  state  at  $186,019,  and 
1031,  1036,  28  Sup.  Ct.  Rep.  638;  Fargo  levied  a  tax  upon  it  for  state  and  local 
V.  Hart,  193  U.  S.  490,  48  L.  ed.  761,  purposes,  which  the  plaintiff  in  error 
24  Sup.  Ct.  Rep.  498;  Western  U.  Teleg.  refused  to  pay,  and  thereupon  this  suit 
Co.  V.  Taggart,  163  U.  S.  1,  14,  41  L.  ed.  was  instituted  to  recover  the  amount  of 
49,  54,  16  Sup.  Ct.  Rep.  1054;  Western  tl^e  tax. 

U.  Teleg.  Co.  v.  Atty.  Gen.  125  U.  S.  The  case  was  tried  on  an  agreed  sUte- 

530,  552,  31  L.  ed.  790,  794,  8  Sup.  Ct.  ment  of  facts,  and  the  state  prevailed  in 

Rep.  961,  141  U.  S.  46,  35  L.  ed.  630,  11  aU  the  state  courts.     Only  one  of  the 

Sup.    Ct.    Rep.    889;    Maine    v.    Grand  several    defenses    relied    upon    m    the 

Trunk  R.  Co.  142  U.  S.  217,  35  L.  ed.  ^P^^tu  ?\\  H®*"  "^^""^  ,^  ^'^  '^"'^J 

994,  3  Inters.  Com.  Rep.  807,  12  Sup.  ^}f'  ^^/\^^^  tax  is  invalid  because,  if 

Ct.  Rep.  121, 163;  Henderson  Bridge  Co.  aUowed,  it  won  d  constitute  a  direct  and 

V.  Kentucky,  166  U.  S.  150,  41  L.  ed.  ^^^^^'?^^^^^         ^^'^'"    ^"^    interstate 

953,  17  Sup.  Ct.  Rep.  532;  Ixmisville  &  ^^^  ^^;^^   3^^^^^^           .^^^   ^^^^    .„ 

?•  ^-  ?oo/'oI?''r''''V^T,^-  ^AflQ    i  valuing  railroads  for  taxation,  the  state 

]i'  ^^;r^l}'nJ  ^a1?'  :•  •  ?®l'  m  ?'     n  board  of  equalization  should  determine 

^^^f^-^^.^Z  V''  ^)i^TT    o    .Ijr®?;,  T  the  total  value  of  the  entire  propertv  in 

V.  Philadelphia,  190  U.   S.  160,  47  L.  ^^e  state,  tangible  [310]  and  intangible, 

ed.  995,  23  Sup.  Ct.  Rep.  817;  Postal  ^f  each  company,  and  that  from  this  to- 

Teleg.  Cable  Co.  v.  Adams,  155  U.  S.  tal  it  should  deduct  the  value  of  all  its 

688,  39  L.  ed.  311,  5  Inters.  Com.  Rep.  tangible  property,  and  then  "enter  the 

1,   15   Sup.   Ct.  Rep.   268,  360;   United  remainder    upon     the     assessment    list 

States  Hixp.  Co.  v.  Minnesota,  223  U.  S.  .    .    .    under  the  head  of  *all  other  prop- 

336,  56  L.  ed.  459,  32  Sup.  Ct.  Rep.  211 ;  erty.' "  Mo.  Laws  1901,  p.  232,  §  2. 

Pullman's  Palace  Car  Co.  v.   Pennsyl-  Complying  with  this  statute  the  board 

▼ania,  141  U.  S.  18,  22,  35  L.  ed.  613,  of  equalization  valued  mil  of  the  rolling 
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stock,  poles,  wires,  and  cash  of  the 
Bridge  Electric  Company  at  $32,630  per 
mile;  the  roadbed  and  superstructure  at 
$5,000  per  mile,  and  "all  other  property" 
at  $500,000  per  mile,  making  a  total 
value  per  mile  of  $537,630. 

There  were  .346  of  a  mile  of  the  track 
in  the  state  of  Missouri,  and  this  propor- 
tion of  the  total  value  per  mile,  amount- 
ing to  $186,019  (of  which  $173,000  was 
included  under  the  item  ''all  other  prop- 
erty"), was  the  amount  on  which  the  dis- 
puted tax  was  levied. 

The  unit  rule  thus  adopted  by  the 
board  of  equalization  has  long  been  a 
familiar  method,  often  approved  by  this 
court,  for  valuing  interstate  railroad 
properties.  Cleveland^  C.  C.  &  St.  L.  R. 
Co.  V.  Backus,  154  U.  S.  439,  445,  38 
L.  ed.  1041,  1046,  4  Inters.  Com.  Rep. 
677,  14  Sup.  Ct.  Rep.  1122;  St.  Louis 
Southwestern  R.  Co.  v.  Arkansas,  235 
U.  S.  350,  59  L.  ed.  265,  35  Sup.  Ct.  Rep. 
99;  Branson  v.  Bush,  251  U.  S.  182,  64 
L.  ed.  215,  40  Sup.  Ct.  Rep.  113. 

It  is  not  contended  that  this  valuation 
is  unreasonable  in  amount,  but  only  that 
the  property  of  the  company,  which  was 
valued  as  "all  other  property,"  consisted 
solely  of  its  franchise  to  conduct  inter- 
state passenger  traffic  over  the  inter- 
state bridge,  and  that  therefore  the  tax, 
so  far  as  levied  on  the  valuation  placed 
on  that  property,  is  a  direct  tax  and 
burden  on  the  right  to  engage  in  inter- 
state commerce,  and  that  it  is,  for  this 
reason,  unconstitutional. 

But  the  stipulation  on  which  the  case 
was  tried  does  not  sustain  this  conten- 
tion. 

This  stipulation  shows  that  in  1902 
the  Bridge  Electric  Company  acquired 
by  contract  with  the  Terminal  Railroad 
Association  of  St.  Louis  the  exclusive 
right  to  operate  an  electric  railroad  over 
the  Eads  bridge  for  the  term  of  [317] 
fifty  years  (for  passenger  traffic  only  and 
for  a  part  of  the  fare  to  be  charged), 
and  that  in  the  same  agreement  it  en- 
tered into  a  written  contract  with  two 
other  electric  railroad  companies  for  the 
recited  purpose  of  causing  all  passenger 
traffic  originating  on  the  lines  then  or 
thereafter  controlled  by  them  to  pass 
over  the  Bridge  Electric  Company's 
road.  Of  the  two  latter  companies  thus 
contracted  with,  one  operated  extensive 
lines  of  electric  street  railroad  in  the 
city  of  East  St.  Louis,  in  Illinois,  and 
the  other  operated  an  extensive  system 
of  suburban  electric  railways  in  Illinois. 
Both  of  these  Illinois  systems  connected 
with  the  Bridge  Company's  track  at  the 
easterly  end  of  the  bridge. 
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Later  in  the  same  year,  1902,  the 
Bridge  Electric  Company  entered  into 
another  agreement  by  which  the  com- 
pany operating  lines  in  East  St.  Louis 
contracted,  for  a  percentage  of  the  fares 
to  be  collected  for  transportation  over 
the  bridge,  to  furnish  the  cars,  crews, 
and  equipment  for  carrying,  and  to 
operate  the  cars  necessary  to  carry,  all 
passengers  across  the  bridge,  without 
change  of  cars.  Coupon  tickets  were  to 
be  issued  to  passengers  traveling  either 
way  across  the  bridge,  and  other  con- 
veniences were  provided  for  the  purpose 
of  increasing  the  bridge  traffic. 

It  is  apparent  that  the  large  value 
which  it  is  conceded  this  street  railroad 
had  was  derived  not  from  its  mere  fran- 
chise to  do  an  interstate  business,  but 
from  the  exclusive  right  which  we  have 
seen  the  company  acquired  by  private 
contract  to  operate  over  the  Eads  bridge, 
a  public  highway,  and  from  the  other 
rights  also  derived  from  private  con- 
tract which  made  its  line  of  track  a  part 
of  two  Illinois  systems  of  railway,  and 
gave  it  a  profitable  operating  arrange- 
ment with  them.  It  was  these  contracts 
which  gave  the  company's  small  extent 
of  physical  property  an  earning  capaci- 
ty, and  therefore  a.  value,  which  enabled 
it  to  pay  from  their  date  in  1902  to  the 
date  of  the  disputed  assessment  5  per 
cent  annual  [318]  interest  on  $500,000 
of  bonded  indebtedness  and  an  annual 
dividend  of  about  3  per  cent  on  an  equal 
amount  of  capital  stock. 

The  law  applicable  to  the  state  of 
facts  thus  developed  was  summarized 
in  Atlantic  &  P.  Teleg.  Co.  v.  Philadel- 
phia, 190  U.  S.  160,  47  L.  ed.  995,  23 
Sup.  Ct.  Rep.  817,  in  a  form  which  has 
been  frequently  approved  by  this  court, 
notably  in  St.  Louis  Southwestern  R. 
R.  Co.  V.  Arkansas,  235  U.  S.  350,  305, 
59  L.  ed.  265,  272,  35  Sup.  Ct.  Rep.  99. 
Slightly  condensed,  it  is  that,  while  a 
state  may  not,  in  the  guise  of  taxation, 
constitutionally  compel  a  corporation 
to  pay  for  the  privilege  of  engaging  in 
interstate  commerce,  yet  this  immunity 
does  not  prevent  the  state  from  impos- 
ing an  ordinary  property  tax  upon  prop- 
erty having  a  situs  within  its  territory 
and  employed  in  interstate  commerce. 
Even  the  franchise  of  a  corporation,  if 
not  derived  from  the  United  States, 
although  that  franchise  is  the  business 
of  interstate  commerce,  is  subject  to 
state  taxation  as  a  part  of  its  property. 

The  record  does  not  show  what  the 
specific  items  were  which  entered  into 
the  consideration  of  the  board  of 
equalization  in  valuing  "all  other  prop- 
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erty"  of  the  Bridge  Electric  Company,  A  PPEAL  from  the  United  States  Cir- 
bat  it  appears  from  the  stipulation  that  ^  cuit  Court  of  Appeals  for  the  Eighth 
the  president  of  the  company  was  heard  Circuit  to  review  a  decree  whieh  affirmed 
with  respect  to  the  valuation  and  assess-  a  decree  of  the  District  Court  for  the 
ment  of  all  of  its  property,  and  we  can-  Eastern  District  of  Oklahoma,  dismiss- 
not  doubt  that  the  contracts  we  have  de-  ing  the  bill  in  a  suit  to  establish  the 
scribed,  which  very  plainly  gave  to  this  ownership  of  plaintiff,  as  surviving  hc*- 
short  line  of  railway  much  of  the  value  band,  in  the  property  of  his  deceased 
as  a  going  concern  which  led  the  com-  wife,  an  Indian  allottee,  and  to  declare 
pany  to  bond  and  capitalize  it  at  $1,-  void  her  will.  Affirmed. 
000,000,  and  the  board  to  value  it  at  See  same  case  below,  —  G.  C.  A.  — , 
approximately    one    half   that    amount,  261  Fed.  309. 

must  have  been  taken  into  consideration  The  facts  are  stated  in  the  opinion, 

by  the  board,  and  that,  therefore,  the  j^^^^^g   ^          0   j^^^  ^^  p^^  ^ 

contention  that  the  tax  was  levied  exclu-  j.^^^  argued  the  cause  and  filed  a  brief 

sively  upon  the  franchise  to  do  an  m-  ^^^  aoDellant  • 

terstate  business  is  not  sound,  and  must  ^/j^^^  ^  'restrictions  have  not  been 

oe  rejec  e  .                     .     *     i?  xu  removed,  the  allotment  is  subject  to  the 

It  results  that  the  judgment  of  the  ^i^^„^, '    „«^  «„j  «^„f,^i  ^/p^,»„*^„„ 

Supreme  Court  of  M  Jouri  must  be  a£-  P^^M^ThfeT^rv.  wSn 'in^eT^: 

°™®^  221  U.  S.  286,  55  L.  ed.  738,  31  Sup.  Ct. 

Rep.  578;  Walker  v.  Brown,  43  Okla, 

144,  141  Pac.  681. 

[310]  MIKE  BLANSET,  Appt.,  When   restrictions    are   removed,   the 

V.  allotment    automatically    becomes    sub- 

OSCAR   CARDIN,   ae    Guardian   of   Jesse  ject  to  state  law. 

Daylight,  a  Minor,  et  al.  Dickson  v.  Luck  Land  Co.  242  U.  S. 

371,  61  L.  ed.  371,  37  Sup.  Ct.  Rep.  167; 

(See  S.  C.  Reporter's  ed.  319-327.)  United  States  v.  Waller,  243  U.  S.  452, 

,  ^.              „  ,        ,        ^    .  463,  61  L.  ed.  843,  847,  37  Sup.  Ct.  Bep. 

'"*''Th.-p'!!hr«oro7okrah':ma  Code.  ^30 5  Brock  v.  Keifer,  59  Okl..  5.  157 

f  8341,  against  the  bequest  by  a  married  *  ^-  °'''    ,,          ^,           .        jj.^.i. 

man  or  woman  of  more  than  •two  thirds  of  The  state  law  of  descent  and  distnbu- 

his  or  her  property  away  from  the  other  tion  applies  to  intestate  allottees, 

spouse,  cannot  be  invoked  to  defeat  the  will  Jefferson  v.  Fink,  247  U.   S.  288,  62 

01  an  Indian  married  woman,  the  allottee  L.  ed.  1117,  38  Sup.  Ct.  Rep.  516. 

of   restricted   lands,   who   died  before  the  The  Interior  Department,  in  adminis- 

«piration  of  the  trust  or  restrictive  period  ^^^      intestate  allotments,  applies  every 

^antcktdrt  rh^'laiTds'^an^d^'artr^Jit  -r^al  aUowance  provided  IJ  the  laws 

funds  held  by  the  United   States  to  her  of  the  various  states,  including  dower, 

use  and  benefit,  in  view  of  the  provisions  curtesy,  and  homestead  rights.     Bo  do 

of  the  Act  of  February  14,  1913,  §  2,  that  the  courts. 

one  having  an  interest  in  any  allotment  Beam  v.  United  States,  89  C.  C.  A. 

held  under  trust,  or  other  patent  contain-  240,  162  Fed.  260. 

ing  restrictions  on   alienation,   shall   have  Congress  has  so  far  adopted  the  sUte 

the  right,  prior  to  the  expiration  of  the  substantive  law  generally  that  the  only 

trust  or  restrictive  period,  and  before  the     ,        ^ ^-x,  *fL«  ^^^JL  „.x^«  .«».^„/i 

issuance  of  a  fw^simple  pitent,  or  the  re-  <^^/^Sef  which  take  place  upon  removal 

moval  of  restrictions,  to  dispose  of  such  oi  restrictions,  and  consequent  subjec- 

property  by  will,  in  accordance  with  regu-  tion  to  state  sovereignty,  are  taxability 

lations  to  be  prescribed  by  the  Secretary  of  and  power  in  the  allottee  to  convey  and 

the  Interior,  who  may  approve  or  disap-  create  a  lien.     In  all  other  respects  the 

Srove  the  will,  either  before  or  after  the  Federal  legislation  adopts  the  state  law, 

eath   of   the   twUtor.   and    that   neither  ^^  jg  ^f  ^  protective  or  administrative 

circumstance  shall  operate  to  terminate  the  character 

triut  or  mtrictive  period,  but  the  Secretary  j^g^^;,^  y.  Fi„k  and  Beam  v.  United 

of  the  Interior  may,  in  his  discretion,  cause  «'j^"^^*°""  ""  *  *"*»'  ""^  *-r^»**»  w.  «y«u*w 

a  patent  in  fee  to  be  issued  to  the  devisee  ^^!i?^»  supra.          ^ 

or  devisees.  Where  the  adopting  statute  makes  no 

[For  other  cases,  see  Indians,  YIII.  In  Digest  reference  to  any  particular  act,  by  its 

Sap.  Ct.  1908.1                                  ^  title  or  otherwise,  but  refers  to  the  gen- 

[No.  244.]  ^^^  ^^^  regulating  the  subject  in  hand, 

the  jrefereuce  will  be  regarded  as  inelud- 

Argued  April  20,  1921.     Decided  May  16,  ing 'not  only  the  law  in  force*  at  the  time 

1921.  of  the  adopting  act,   but   also   that  in 
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force  when  the  action  ii  taken  or  the 
proceeding  resorted  to. 

2  Lewis's  Sutherland,  Stat.  Constr. 
2d  ed.  p.  789. 

When  the  reference  is  not  to  a  particu- 
lar law,  the  act  becomes  a  rule  of  future 
conduct,  to  be  found  when  needed  by 
reference  to  the  law  governing  such 
cases  at  the  time  when  the  rule  is  in- 
voked. 

Gaston  v.  Lamkin,  115  Mo.  33,  21  S. 
W.  1100;  Culver  ▼.  People,  161  ni..97, 
43  N.  E.  812. 

If  in  a  statute  there  is  neither  ambi- 
guity nor  room  for  construction,  the  in- 
tention of  the  legislature  must  be  held 
free  from  doubt.  The  question  as  to 
what  the  framers  of  the  statute  would 
have  done  had  it  been  in  their  minds 
that  a  case  like  the  one  here  ander  con- 
sideration would  arise  is  not  the  point 
in  dispute.  The  inquiry  is  as  to  what  in 
fact  they  did  enact;  possibly  without 
anticipating  the  existence  of  such  facts. 

WaU  V.  Pfanschmidt,  266  111.  180, 
L.R.A.1915C,  328,  106  N.  E.  788,  Ann. 
Cas.  1916A,  674;  United  States  v.  Wilt- 
berger,  6  Wheat.  76,  6  L.  ed.  37. 

Knowledge  of  the  principles  of  statu- 
tory  law  must  be  imputed  to  the  legis- 
lature. 

Ibid. 

The  effect  of  the  decision  below  is  to 
declare  an  implied  repeal  of  all  such 
«tate  provisions  as  the, one  at  bar  by 
the  Statute  of  Wills;  which,  of  course, 
is  obnoxious  if  the  two  acts  are  reconcil- 
able. 

United  States  v.  Greathouse,  166  U.  S. 
601,  41  L.  ed.  1130,  17  Sup.  Ct.  Rep. 
701. 

The  three  Statutes  of  Wills  and  those 
which  adopt  the  codes  of  descent  are  all 
in  pari  materia. 

Doe  ex  dem.  Patterson  v.  Winn,  11 
Wheat.  380,  6  L.  ed.  600;  Ryan  v.  Car- 
ter, 93  U.  S.  78,  84,  23  L.  ed.  807,  809. 

The  Federal  statutes  granting  the  tes- 
tamentary power  adopt  the  state  law  of 
''wills." 

Chesnut  v.  Capey,  45  Okla.  764,  146 
Pac.  589. 

Statutes  of  wills,  absolute  on  their 
face,  have  always  been  construed  to  save 
by  implication  the  marital  portion  which 
would  descend  in  case  of  intestacy. 

14  Cyc.  62,  B,  69,  T  7,  p.  70;  40  Cyc. 

1057,  E;  Smoot  v.  Heyser,  113  Ky.  81, 

67  S.  W.  21;  Doyle  v.  Doyle,  50  Ohio  St. 

330,  34  N.  E.  166;  Sears  v.  Sears,  121 

Mass.  267;  Re  Harris,  2  Connoly,  4^  20 

N.  Y.  Supp.  68. 

If  the  Department  had  no  jurisdiction  I 
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to  determine  heirs,  its  finding  was  coram 
non  judice,  and*  therefore  of  no  weight 
here.  In  any  event,  it  is  only  in  case 
of  ambiguity  and  doubt  that  it  has  any 
weight  at  all  (Swift  &  C.  &  B.  Co.  v. 
United  States,  105  U.  S.  691,  26  L.  ed. 
1108) ;  and  where  one  of  the  parties  in- 
vested money  on  the  strength  of  the 
departmental  decision  (Studebaker  v. 
Perry,  184  U.  S.  258,  46  L.  ed.  528,  22 
Sup.  Ct.  Rep.  463). 

Even  if  the  Department  had  power  to 
determine  heirships,  there  is  ample  au- 
thority for  jurisdiction  here. 

Johnson  v.  Towsley,  13  Wall.  72.  20 
L.  ed.  485;  Gegiow  v.  Uhl,  239  U.  S.  3, 
60  L.  ed.  114,  36  Sup.  Ct.  Rep.  2;  Decatur 
v.  Paulding,  14  Pet.  497,  10  L.  ed.  559; 
Warren  v.  Van  Brunt,  19  Wall.  646,  22 
L.  ed.  219;  Shepley  v.  Cowan,  91  U.  S. 
330,  23  L.  ed.  424 ;  Moore  v.  Robbins,  96 
U.  S.  530,  24  L.  ed.  848;  Northern  P.  R. 
Co.  V.  Colburn,  164  U.  S.  383,  41  L.  ed. 
479, 17  Sup.  Ct.  Rep.  98;  Menotti  v.  Dil- 
lon, 167  U.  S.  703,  42  L.  ed.  333, 17  Sup. 
Ct.  Rep.  945;  Wisconsin  C.  R.  Co.  ▼. 
Forsythe,  159  U.  S.  46,  40  L.  ed.  71,  15 
Sup.  Ct.  Rep.  1020. 

For  cases  involving  Indian  heirships 
and  allotments,  see  Hallowell  v.  Com- 
mons, 127  C.  C.  A.  343,  210  Fed.  793; 
Hy-Yu-Tse-Mil-Kin  v.  Smith,  55  C.  C. 
A.  216, 119  Fed.  114;  Little  BiU  v.  Swan- 
son,  64  Wash.  650,  117  Pac.  485;  McKay 
V.  Ealy ton,  204  U.  S.  458,  51  L.  ed. 
566,  27  Sup.  Ct.  Rep.  346;  Ross  v.  Day, 
232  U.  S.  110,  58  L.  ed.  528,  34  Sup.  Ct. 
Rep.  233;  Harnage  v.  Martin,  242  U.  S. 
386,  61  L.  ed.  382,  37  Sup.  Ct.  Rep.  148; 
Johnson  v.  Riddle,  240  U.  S.  467,  60 
L.  ed.  752,  36  Sup.  Ct.  Rep.  393;  United 
States  V.  Wildcat,  244  U.  S.  Ill,  61  L. 
ed.  1024,  37  Sup.  Ct.  Rep.  561. 

Of  course,  Congpress  cannot  impair  the 
jurisdiction  by  providing  that  the  De- 
partment's decision  is  final  (Johnson  v. 
Towsley,  supra) ;  or  conclusive  (Gegiow 
V.  Uhl,  supra) ;  or  that  the  Department's 
jurisdiction  is  exclusive  (Wallace  v. 
Adams,  204  U.  S.  415,  51  L.  ed.  547,  27 
Sup.  Ct.  Rep.  363). 

Mr.  A.  0.  Wallace  argued  the  cause 
and  filed  a  brief  for  appellees : 

Congnress  did  not  adopt  §  8341  of  the 
Compiled  Laws  of  the  state  of  Okla- 
homa of  1910. 

Walker  v.  Brown,  43  Okla.  144,  141 
Pac.  681;  Brock  v.  Keifer,  59  Okla.  5, 
157  Pac.  89. 

It  was  wholly  within  the  power  of 
Congress  to  say  under  what  terms  and 
under  what  conditions  the  Quapaw  In- 
dian might  will  his  land,  and  in  the 
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exercise  of  its  jurisdiction  it  was  com- 
petent for  Congress  to  further  provide 
for  the  supervision  of  some  court  or  of- 
ficer to  approve  and  carry  the  will  into 
effect* 

Jefferson  v.  Winkler,  26  Okla.  662, 110 
Pac.  755. 

If  we  should  follow  the  contention  of 
appellant  in  this  case,  and  this  court 
were  to  hold  that  §  8341  was  a  limitation 
on  the  Act  of  Congress  of  February  14, 
1913,  the  authority  of  the  Secretary  of 
the  Interior  to  approve  the  will  is 
abridged  and  limited,  and  conditioned 
upon  said  will  being  made  in  compliance 
with  said  section  and  properly  executed, 
the  policy  of  the  government  in  dealing 
with  and  protecting  its  Indian  wards  is 
thereby  hampered  and  impaired,  and 
the  authority  of  Congress  to  pass  legis- 
lation in  the  interest  of  the  Indian  as  a 
dependent  people  is  destroyed,  by  the 
legislature  of  the  state  of  Oklahoma. 

Marchie  Tiger  v.  Western  Invest.  Co. 
221  U.  S.  286,  55  L.  ed.  738,  31  Sup.  Ct. 
Rep.  578. 

Special  Assistant  to  the  Attorney 
General  Gamett,  by  special  leave,  argued 
the  cause,  and,  with  Special  Assistant 
to  the  Attorney  General  Underwood  and 
Solicitor  General  Frierson,  filed  a  brief 
for  the  United  States. 

[320]  Mr.  Justipe  McKenna  delivered 
the  opinion  of  the  court: 

Appellant  brought  this  suit  to  have 
himself  declared  to  be  owner  of  an  un- 
divided one-third  interest  in  all  lands 
(they  are  described  in  the  bill)  and 
other  property  of  which  his  wife,  Fannie 
Crawfish  Blanset,  died  seised  or  pos- 
sessed, free  and  clear  of  all  claims  and 
demands  of  the  appellees.  And  to  de- 
clare void  a  will  of  his  wife  and  its  ap- 
proval by  the  Secretary  of  the  Interior. 

The  basis  of  the  bill  is  the  contention 
that,  under  the  laws  of  Oklahoma,  no 
man  and  no  woman,  while  married,  shall 
bequeath  more  than  two  thirds  of  his  or 
her  property  away  from  the  other,  and 
that  the  prohibition  extends  to  an  Indian 
woman's  allotment,  under  acts  of  Con- 
gress, of  restricted  lands. 

The  bill  is  quite  involved  and  contains 
many  repetitions.  Its  ultimate  proposi- 
tions may  be  paraphrased  as  follows: 
Appellant  is  a  white  man,  and  his  wife, 
Fannie  Crawfish  Blanset,  was  an  Indian 
woman  of  the  Quapaw  tribe.  She  was 
an  allottee  of  the  lands  herein  involved, 
which  were  restricted  lands,  so  called; 
that  is,  nonalienable  for  the  period  of 
twenty-five  years.    She  made  a  will,  de- 
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vising  her  land  to  appellees,  they  being 
her  children  or  grandchildren,  and  be- 
queathed to  them  also  all  trust  funds 
which  might  be  held  by  the  United 
States  for  her.  The  will  was  approved 
by  the  Assistant  Commissioner  of  In- 
dian Affairs  and  by  the  Assistant  Secre- 
tary of  the  Interior  under  and  in  pur* 
suance  of  the  provisions  of  an  Act  of 
Congress  of  June  25,  1910  (36  SUt  at 
L.  855,  859,  chap.  431),  as  amended  Feb- 
ruary 14,  1913  (37  Stat,  at  L.  678|  chap. 
55,  Comp.  Stat.  §  4228,  3  Fed.  SUt. 
Anno.  2d  ed.  p.  855),  and  filed  in  the 
office  of  the  Secretary  of  the  Interior, 
where  such  wills  are  properly  and  law- 
fully filed,  and  are  of  record. 

Congress,  by  the  foregoing  and  other 
legislation,  provided  'Hhat  the  state  laws 
of  descent  should  apply  to  [S21]  Indian 
allotments  and  to  interests  therein,  and 
that  the  Secretary  of  the  Interior  shonld 
be  governed  by  the  same.''  And  thai  '^l 
8341  of  the  Code  of  Oklahoma  ereated 
an  indefeasible  descent  in  favor  of  the 
husband,  and  that  the  will  of.  a  wife 
which  attempts  to  will  awajjr  from  her 
husband  more  than  two  thirds  of  her 
estate  is  therefore  void,  and  of  no  effect 
to  the  extent  to  which  it  attempts  so  to 
do,  and  that  in  such  case  the  husband 
takes  by  descent  to  the  same  extent." 
By  that  section  appellant  is  made  heir 
to  property  worth  $40,000  of  the  estate 
of  his  wife,  while  the  will  gives  him  only 
$5;  that  the  will  is  null  and  void,  and 
that,  to  the  extent  of  his  heirship,  bis 
wife  died  intestate,  and  that  he  is  an 
heir  at  law  of  one  third  of  her  estate; 
that,  notwithstanding  §  8341,  each  of 
the  appellees  is  claiming  to  be  the  owner 
of  a  one-third  undivided  interest  in  and 
to  all  of  the  remaining  restricted  lands, 
inherited  or  otherwise,  of  which  Fannie 
Crawfish  Blanset  died  possessed,  and  of 
a  one-third  interest  in  all  trust  funds 
held  by  the  United  States  to  her  use  and 
benefit,  such  claims  being  madj  under 
and  by  virtue  of  the  will. 

There  is  an  allegation  in  the  bill  to 
the  effect  that  appellant's  wife  left  little 
or  no  personal  property  except  moneys 
held  in  trust  for  her  from  the  sale  of 
inherited  Indian  lands  by  the  United 
States;  that  by  §  8419  dower  and  eortesy 
were  abolished,  and  by  §  8418  it  was 
provided  as  follows: 

''If  the  decedent  leave  a  surviving 
husband  or  wife,  and  only  one  ehild,  or 
the  lawful  issue  of  one  ehild  [the  estate 
must  be  distributed]  in  equal  shares  to 
the  surviving  husband,  or  wife  and  child, 
or  issue  of  such  child.  If  the  decedent 
leave  a  surviving  husband  or  wife,  and 
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more  than  one  child  living,  or  one  child 
living,  and  the  lawful  issue  of  one  or 
more  deceased  children,  one  third  to  the 
sarviving  husband  or  wife,  and  the  re- 
mainder in  equal  shares  to  his  children 
and  to  the  lawful  issue  of  any  deceased 
child  by  right  of  representation."  And 
by  §  6328  [822]  it  is  provided : 

''Upon  the  death  of  either  husband  or 
wife,  the  survivor  may  continue  to  pos« 
sess  and  occupy  the  whole  homestead, 
which  shall  not  in  any  event  be  sub- 
ject to  administration  proceedings,  until 
it  is  otherwise  disposed  of  according  to 
law;  and  upon  the  death  of  both  hus- 
band and  wife  the  children  may  continue 
to  possess  and  occupy  the  whole  home- 
stead until  the  youngest  child  becomes 
of  age." 

It  is  alleged  ''that  §  1  of  the  Act  of 
June  25,  1010,  of  which  the  Act  of  Feb- 
ruary 14,  1013,  is  amendatory,  is  as  fol- 
lows: 'That  when  any  Indian  to  whom 
an  allotment  of  land  has  been  made,  or 
may  hereafter  be  made,  dies  before  the 
expiration  of  the  trust  period  and  before 
the  issuance  of  a  fee-simple  patent, 
without  having  made  a  will  disposing  of 
said  allotment  as  hereinafter  provided, 
the  Secretary  of  the  Interior,  upon  no- 
tice and  hearing,  under  such  rules  as  he 
may  prescribe,  shall  ascertain  the  legal 
heirs  of  such  decedent.' " 

On  motion  of  defendants  (appellees 
here)  the  bill  was  dismissed  for  want 
of  equity.  The  ruling  was  affirmed  by 
the  circuit  court  of  appeals. 

The  case  is  not  in  broad  compass,  and 
presents  as  its  ultimate  question  the  ac- 
cordance or  discordance  of  the  laws  of ' 
Congress  and  the  laws  of  the  state;  and 
whether  there  is  accordance  or  discord- 
ance depends  upon  a  comparison  of  § 
8341  of  the  Oklahoma  Code,  upon  which 
appellant  relies,  and  the  acts  of  Con- 
gress referred  to  in  the  bill,  and  what 
was  done  under  them. 

That  comparison  we  proceed  to  make. 
By  §  8341  of  the  Code,  "Every  estate 
and  interest  in  real  or  personal  property 
to  which  heirs,  husband,  widow,  or  next 
of  kin  might  succeed,  mav  be  disposed 
of  by  will;  Provided,  that  no  marriage 
contract  in  writing  has  been  entered 
into  between  the  parties;  no  man  while 
married  shall  bequeath  more  than  two 
thirds  of  his  property  away  from  his 
wife,  nor  shall  any  woman  while  married 
bequeath  [323]  more  than  two  thirds  of 
her  property  away  from  her  husband; 


ff 


The  provision  of  the  Code  is  determi- 
native, appellant  contends,  because  the 

law  of  "descents  and  distributions"  of 
66  li.  ed. 


Arkansas  was  made  applicable  to  the 
Indian  Territory  May  2,  1800  (26  Stat, 
at  L.  04,  05,  chap.  182),  and  extended  in 
its  application  in  1004  (April  28,  1004, 
33  Stat,  at  L.  573,  chap.  1824) ;  and  while 
at  those  times  "testamentarv  power  had 
not  been  g^ven  to  restricted  allottees 
[the  property  in  this  case  was  a  re- 
stricted allotment,  and  the  period  of  re- 
striction had  not  expired]  of  any  tribe, 
but  property  descended,  as  to  all  tribes, 
wherever  located,  according  to  the  lo- 
cal law,"  yet  when  Oklahoma  was  ad- 
mitted as  a  state,  the  Arkansas  law  was 
superseded  by  the  Oklahoma  Code.  For 
this  Jefferson  v.  Fink,  247  U.  S.  288,  62 
L.  ed.  1117,  38  Sup.  Ct.  Rep.  516,  is 
adduced. 

But  against  the  contention  and  conclu- 
sion, the  Act  of  Congress  approved  Feb- 
ruary 14,  1013  (37  Stat,  at  L.  678,  chap. 
55,  Comp.  Stat.  §  4228,  3  Fed.  Stat. 
Anno.  2d  ed.  p.  855),  is  opposed.  Sec- 
tion 2  of  that  act  is  as  follows : 

"Sec.  2.  That  any  persons  of  the  age 
of  twenty-one  years  having  any  right, 
title,  or  interest  in  any  allotment  held 
under  trust  or  other  patent  containing 
restrictions  on  alienation  or  individual 
Indian  moneys  or  other  property  held  in 
trust  by  the  United  States  shall  have 
the  right  prior  to  the  expiration  of  the 
trust  or  restrictive  period,  and  before 
the  issuance  of  a  fee-simple  patent  or 
the  removal  of  restrictions,  to  dispose 
of  such  property  by  will,  in  accordance 
with  regulations  to  be  prescribed  by  the 
Secretary  of  the  Interior:  Provided, 
however,  That  no  will  so  executed  shall 
be  valid  or  have  any  force  or  effect  un- 
less and  until  it  shall  have  been  ap- 
proved by  the  Secretary  of  the  Interior : 
Provided  further,  That  the  Secretary  of 
the  Interior  may  approve  or  disapprove 
the  will  either  before  or  after  the  death 
of  the  testator,  and  in  case  where  a  will 
has  been  approved  and  it  is  subsequent- 
ly [324]  discovered  that  there  has  been 
£raud  in  connection  with  the  execution 
or  procurement  of  the  will  the  Secretary 
of  the  Interior  is  hereby  authorized  with- 
in one  year  after  the  death  of  the  testa- 
tor to  cancel  the  approval  of  the  will, 
and  the  property  of  the  testator  shall 
thereupon  descend  or  be  distributed  in 
accordance  with  the  laws  of  the  state 
wherein  the  property  is  located:  Pro- 
vided further.  That  the  approval  of  the 
will  and  the  death  of  the  testator  shall 
not  operate  to  terminate  the  trust  or 
restrictive  period,  but  the  Secretary  of 
the  Interior  may,  in  his  discretion,  cause 
the  lands  to  be  sold  and  the  money  de- 
rived therefrom,  or  so  much  thereof  as 
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may  be  necessary,  used  for  the  benefit 
of  the  heir  or  heirs  entitled  thereto,  re- 
move the  restrictions,  or  cause  patent  in 
fee  to  be  issued  to  the  devisee  or  devi- 
sees, and  pay  the  moneys  to  the  legatee 
or  legatees  either  in  whole  or  in  part 
from  time  to  time  as  he  may  deem  ad- 
visable, or  use  it  for  their  benefit :  Pro- 
vided also.  That  sections  one  and  two  of 
this  act  shall  not  apply  to  the  Five 
Civilized  Tribes  or  the  Osage  Indians." 

The  Secretary  of  the  Interior  made 
regulations  which  were  proper  to  the 
exercise  of  the  power  conferred  upon 
lim  and  the  execution  of  the  act  of 
I!ongress,  and  it  would  seem  that  no 
comment  is  necessary  to  show  that  § 
8341  is  excluded  from  pertinence  or  op- 
eration. 

But  this  conclusion  counsel  resists.  He 
says:  ''As  long  as  restrictions  have  not 
been  removed,  the  allotment  is  subject 
to  the  plenary  power  of  Congress ;''  but 
'^when  restrictions  are  removed,  the  al- 
lotment automatically  becomes  subject  to 
the  state  law."  That  is,  and  to  make  ap- 
plication to  the  pending  case,  at  the  in- 
stant his  wife  died,  appellant  became 
heir  at  law  to  one  third  of  her  property 
under  the  laws  of  the  state.  Appellant's 
reasoning  is  direct  and  confident.  By 
his  wife's  death,  he  asserts,  her  allot- 
ment was  emancipated  from  government 
control;  that  under  §  8341  her  will  was 
void;  she,  therefore,  [325]  died  intes- 
tate, and  he  became  her  heir  of  an  un- 
divided one  third  of  her  allotment  under 
§  8418,  set  out  in  the  bill. 

And  the  further  contention  is  that  § 
8341  is  continued  because  the  act  of 
Congress  does  not  expressly  provide 
how  the  land  shall  be  devised,  and  be- 
cause it  recognizes  that  the  state  laws 
of  descent  are  applicable  in  case  the 
Secretary  disapproves  the  will  after  the 
death  of  the  testator. 

If  the  first  contention  be  true,  the 
act  of  Congress  is  reduced  to  impotence 
by  its  contradictions.  According  to  the 
contention,  it  permits  a  will,  and  im- 
mediately provides  for  its  defeat  at  the 
very  instant  it  is  to  take  effect  and  can 
only  take  effect.  Such  antithetical  pur- 
pose cannot  be  imputed  to  Congress,  and 
it  is  repelled  by  the  words  of  §  2.  They 
not  only  permit  a  will,  but  define  its  per- 
missible extent,  excluding  any  limitation 
or  the  intrusion  of  any  qualification  by 
state  law.  They  provide  that  one  having 
an  interest  ''in  any  allotment  held  un- 
der trust  or  other  patent  containing  re- 
strictions on  alienation  .  .  .  shall  have 
the  right  prior  to  the  expiration  of  the 

trust  or  restrictive  period,  and  before 
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the  is^\iance  of  a  fee-simple  patent  or 
the  removal  of  restrictions,  to  dispose 
of  such  property  [italics  ours]  by  will 
in  accordance  with  regulations  to  be  pre- 
scribed by  the  Secretary  of  the  Interior." 
And  it  is  further  provided  "that  the 
Secretary  of  the  Interior  may  approve 
or  disapprove  the  will  either  before  or 
after  the  death  of  the  testator/'  and 
that  neither  circumstance  shall  "operate 
to  terminate  the  trust  or  restrictive  pe- 
riod, but  the  Secretary  of  the  Interior 
may,  in  'his  discretion  .  .  •  cause 
patent  in  fee  to  be  issued  to  the  devisee 
or  devisees." 

To  the  other  contention  (if  it  may  be 
called  such)  the  answer  is  that  the  con- 
tingency (disapproval  of  the  will  after 
the  death  of  the  testator)  did  not  occur; 
and  besides,  there  were  alternatives  to 
the  contingency,  irreconcilable  with  the 
disposition  of  the  property  under  the 

[326J  The  act  of  Congress  is  careful 
of  conditions.  In  the  first  instance  it  is 
concerned  with  testacy;  that  is,  the  exist- 
ence of  a  will.  A  will  existing,  the  allot- 
ment is  disposed  of  by  it.  A  will  not 
existing, — either  not  executed  or,  if 
executed,  canceled, — there  is  intestacy, 
and  the  state  laws  of  descent  and  dis- 
tribution obtain.  In  the  present  case 
there  is  a  will  and  it  is  uncanceled ;  and, 
therefore,  the  contention  of  appellant  is 
untenable.  And  it  will  also  be  observed 
by  recurring  to  the  act  of  Congress,  pow- 
ers are  invested  in  the  Secretary  which 
preclude  interference  or  control  by  any- 
body, or  right  in  anybody  to  have  can- 
celed "the  patent  in  fee"  which  is  em- 
powered "to  be  issued  to  the  devisee  or 
devisees," — a  right  appellant  asserts  in 
the  present  case.  In  a  word,  the  act  of 
Congress  is  complete  in  its  control  and 
administration  of  the  allotment  and  of 
all  that  is  connected  with  or  made  neces- 
sary by  it,  and  is  antagonistic  to  any 
right  or  interest  in  the  husband  of  an 
Indian  woman  in  her  allotment  under 
the  Oklahoma  Code.  And  we  agree  with 
the  court  of  appeals  that  the  act  of 
Congress  was  the  prompting  of  prudence 
to  "afford  protection  to  dependent  and 
natural  heirs  against  the  waste  of  the 
estate  as  the  result  of  an  unfortunate 
marriage,  and  enforced  inheritance  by 
state  law."  And  there  can  be  no  doubt 
that  the  act  was  the  suggestion  of  the 
Interior  Department,  and  its  oonstruc- 
tion  is  an  assistant,  if  not  demonstra- 
tive criterion,  of  the  meaning  and  pur- 
pose of  the  act.  Swigart  v.  Baker,  229 
U.  S.  187,  57  L.  ed.  1143,  33  Sup.  Ct 
Rep.  645;  Jacobs  v.  Prichard,  223  U.  S. 
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200,  66  L.  ed.  406,  32  Sup.  Ct.  Rep.  289 ;  he  was  flagging  when   killed,   engaged   in 

United  States  v.  Cerecedo  Hermanos  y  interstate  commerce,  within  the  meaning  of 

Compania,  209  U.  S.  337,  62  L.  ed.  821,  *^«   Federal   Employers    Liability   Act    bo 

OQ  Q«**    r¥    T?Ar.    KQO      A.,^  ♦!»/»  ^^^^}J  *«    ^    exclude    the    operation    of    a    state 

28  Sup.  Ct.  Rep.  632.     And  the  regula-  workmen's  compensation  law. 

tions  ot  the  Department  are  admmistra-  (por  other  cases,  see  Master  and  Serrant,  II. 

tive  of  the  act  and  partake  of  its  legal  a,  2.  b ;  Commerce,  i.  c.  2,  in  Digest  Biip.  Ct. 

force.  1916  supp.] 

Our  conclusion  is  the  same  as  that  of  [I^o.  297.] 
the  court  of  appeals,  '^that  it  was  the 

intention  of  Congress  that  this  class  of  Argued  April  28,  1921.     Decided  May  16, 

Indians  should  have  the  right  to  dispose  1921. 
of  property  by  will  under  this  act  of 

Congress,  free  from  restrictions  on  the  (jN   WRIT  of  Certiorari   to  the  Su- 

part  of  the  state  as  to  the  portions  to  ^  preme  Court  of  the  State  of  Penn- 

be  [327]  conveyed,  or  as  to  the  objects  sylvania   to   review   a   judgment   which 

of  the  testator's  bounty;  provided  such  affirmed   a   judgment  of  the   Court   of 

wills  are  in  accordance  with  the  regula-  Comnaon  Pleas  of  the  County  of  Phila- 

tions  and  meet  the  approval  of  the  Sec-  delphia,  in  that  state,  affirming  an  award 

retary  of  the  Interior."    The  court  added  under  a  state  workmen's  compensation 

that  the  conclusion  was  in  accord  with  law.     Reversed,  and  remanded  for  fur- 

the  views  of  the  supreme  court  of  the  ther  proceedings. 

state,  referring  to  Brock  v.  Keifer^  69  See  same  case  below,  266  Pa.  412,  109 

Okla.  6,  157  Pac.  88.  Atl.  627. 

Decree  affirmed.  ^^o  facts  are  stated  in  the  opinion. 

Mr.  George  Gbwen  Parry  argued  the 

cause  and  tiled  a  brief  for  petitioner: 

PHILADELPHIA  A  READING  RAILWAY  ^.LZ^ut'^r JTtl^^^^  Tn-^fn^nvl; 

COMPANY,  Petitioner.  state  railroad,  at  a  grade  crossing  oyer 

y  which   interstate  shipments   and   trams 

MARIA  DOMENICA  DI  DONATO.  constantly  pass,  is  engaged  in  interstate 

commerce  while  performing  his  duties 

(See  S.  C.  Reporter's  ed.  327-331.)  in  flagging  trains  over  the  crossing. 

Pedersen  v.  Delaware,  L.  &  W.  R.  Co. 

Master  and  servant  —  employers*  lia-  229  U.  S.  146,  67  L.  ed.  1125,  33  Sup. 

billty  —  when  employe©  Is  engaged  Ct.  Rep.  648,  Ann.  Cas.  1914C,  163,  3 

in  Interstate  commoree  -  state  work-  jj,  q   c.  A.  779;  Southern  P.  Co.  v.  In- 

men  8  compensation  law.  dustrial  Acci.   Commission,  174   Cal.  8, 

man  af  T^^^b^HrSg" tVs'^^^^^  L.R.A  1917E    262,  161  Pac.  1139;   Chi-' 

intrastate  and  interstate  trains,  was,  with-  ca&o   «   A.    K.    to.   v.   Industrial    tom- 

out  regard  to  the  cliaracter— intrastate  or  mission,   288   111.   603,   124   N.   £.   344; 

interstate — of   the   particular   train   which  Plynn  v.  New  York  S.  &  W.  R.  Co.  90 

-— : — : N.  J.  L.  451, 101  Atl.  1034;  Southern  R. 

Note.— On   the    constitutionality,   ap-  Co.  v.  Puckett,  244  U.  S.  671,  61  L.  ed. 

plication,  and  effect  of  the  Federal  Em-  1321,  37  Sup.  Ct.  Rep.  703,  Ann.  Cas. 

ployers     Liability    Act--see    notes    to  ig^gB,  69;  Montgomery  v.  Southeni  P. 

Lamphere  V    Oregon  R.  &  Nav.  Co    47  q^   54  Qr.  597,  47  L.R.A.(N.S.)  13,  131 

L.R.A.(N.S.)  38,  and  Seaboard  Air  Line  pac.  507;  Louisville  &  N.  R.  Co.  v.  Park- 

•  P\  ^'  ■^^^*^"'  L.R. A.1915C,  47.  ^r,  242  U.  S.  13,  61  L.  ed.  119,  37  Sup. 

As  to  when  employees  are  engaged  in  ct.  Rep.  4;  Southern  P.  Co.  v.  Industrial 

interstate  commerce  within  the  Federal  Commission,  251  U.  S.  259,  64  L.  ed. 

Employers    Liability   Act— see   note   to  258,  10  A.L.R.  1181,  40  Sup.  Ct.  Rep. 

Southern  P.  Co.  v.  Industrial  Acci.  Com-  130 ;  New  York  C.  R.  Co.  v.  Porter,  249 

mission,  10  A.L  R.  1184.  U.  S.  168,  63  L.  ed.  636,  39  Sup.  Ct. 

On  workmen's  compensation  statutes  jjgp^  ^gg 
— see  notes  to  Rayner  v.  Sligh  Furniture 

Ck>.  L.R.A.1916A,  23;  Hunter  y.  Coif  as  Mr.   Francis  H.   Bohlen  argued   the 

Consol.  Coal  Co.  L.R.A.1917D,  61,  and  cause  and  filed  a  brief  for  respondent: 

Linnane  v.  ^tna  Brewing  Co.   L.R.A.  The    determining    question     is    that 

1917D,  80.  stated  in  New  York  C.  &  H.  R.  R.  Co. 

On  limitation  by  Federal  law  of  the  v.  Carr,  238  U.  S.  260,  69  L.  ed.  1298, 
application  of  workmen's  compensation  36  Sup.  Ct.  Rep.  780,  9  N.  C.  C.  A.  1, 
statutes — see  note  to  Staley  y.  Illinois  — whether  the  employee  is  engaged  in 
C.  R.  Co.  L.R.A.1916A,  46L  interstate  business,  or  in  an  act  so  di- 
es li.  ed.  956 
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rectly  and  immediately  connected  with 
such  business  as  to  substantially  form 
a  part  or  necessary  incident  thereof. 

It  is  well  settled  that  it  is  the  particu- 
lar service  upon  which  the  employee  is 
engaged  at  the  time  of  his  injury  which 
is  the  determining  factor  (Illinois  C. 
R.  Co.  V.  Behrens,  233  U.  S.  473,  68  L. 
ed.  1051,  34  Sup.  Ct.  Rep.  646,  Ann. 
Cas.  1914C,  163,  10  N.  C.  C.  A.  163), 
and  not  the  predominant  character  of 
his  general  duties.  What  he  had  been 
doing  immediately  before,  or  what  he 
was  expected  to  do  dii*ectly  after,  is  im- 
material. 

Erie  R.  Co.  v.  Welsh,  242  U.  S.  303, 
61  L.  ed.  319,  37  Sup.  Ct.  Rep.  116; 
Minneapolis  &  St.  L.  R.  Co.  v.  Winters, 
242  U.  S.  353,  61  L.  ed.  368,  37  Sup.  Ct. 
Rep.  170,  Ann.  Cas.  1918B,  64,  13  N.  C. 
C.  A.  1127. 

Thus  the  character  of  an  employee's 
service  may  change  constantly  during 
his  working  day,  as  he  is  called  to  aid 
the  one  or  the  other  class  of  traffic.  But 
no  matter  how  temporary  the  particular 
service,  if  it  is  in  aid  of  a  specific  traf- 
fic movement,  it  follows  the  character  of 
that  movement.  And  this  is  not  re- 
stricted to  services  necessary  for  the 
movement  of  the  particular  traffic,  such 
as  those  of  a  member  of  the  train  or 
switching  crews  moving  trains  or  cars 
containing  interstate  passengers  or 
freight,  as  in  Illinois  C.  R.  Co.  v.  Beh- 
rens, 233  U.  S.  473,  58  L.  ed.  1051,  34 
Sup.  Ct.  Rep.  646,  Ann.  Cas.  1914C,  163, 
10  N.  C.  C.  A.  153,  or  the  services  of  one 
doing  the  switching  and  drilling  neces- 
sary to  separate  intrastate  cars  from  an 
interstate  train,  so  that  it  may  proceed 
on  its  way,  as  in  New  York  C.  &  H.  R. 
R.  Co.  y.  Carr,  supra,  or  those  of  a  car 
repairer  repairing  a  drawbar  on  a  car 
then  in  use  in  interstate  commerce,  as 
in  Second  Employers'  Liability  Cases 
(Walsh  V.  New  York,  N.  H.  &  H.  R. 
Co.)  223  U.  S.  1,  66  L.  ed.  327,  38  L.R.A. 
(N.S.)  44,  32  Sup.  Ct.  Rep.  169,  1  N.  C. 
C.  A.  875,  or  those  of  an  employee  called 
from  other  work  to  help  remove  wreck- 
age and  clear  the  track  for  some  particu- 
lar traffic  movement,  as  in  Southern  R. 
Co.  V.  Puckett,  244  U.  S.  571,  61  L.  ed. 
1321,  37  Sup.  Ct.  Rep.  703,  Ann.  Cas. 
1918B,  69.  It  is  applied  as  fully  to 
those  services  which  look  to  the  safety 
of  the  train,  its  crew,  passengers,  and 
freight.  Thus  the  character  of  the 
service  of  a  car  inspector  is  determined 
by  the  interstate  or  intrastate  character 
of  cars  which  he  is  inspecting  (Boyle 
V.  Pennsylvania  R.  Co.  142  C.  C.  A.  558, 
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228  Fed.  266),  and  that  of  a  watehman 
in  a  freight  yard  by  the  character  of 
the  cars  which  are  resting  en  rente 
therein  (Chicago,  R.  I.  &  P.  R.  Co.  v.  In- 
dustrial Bd.  273  ni.  528,  L.R.A.1916F, 
540,  113  N.  E.  80). 

Mr.  Justice  McKenna  delivered  the 
opinion  of  the  court: 

Certiorari  directed  to  the  review  of  a 
judgment  of  the  supreme  court  of  Penn- 
sylvania, affirming  a  judgment  [^SU$]  of 
the  court  of  common  pleas  of  the  ooonty 
of  Philadelphia,  which  affirmed  an  award 
of  the  Workmen's  Compensation  Board 
of  the  State  of  Pennsylvania,  allowed 
respondent,  as  widow  of  Pasquale  Di 
Donato,  who,  in  the  course  of  his  em- 
ployment by  the  railway  company,  was 
killed.  Her  petition  was  presented  in 
the  legal  course  to  the  board,  and  as- 
signed for  ah  investigation  to  a  referee, 
who  reported  an  award  in  accordance 
with  it. 

The  company  prosecuted  an  appeal  to 
the  board,  which  affirmed  the  award  and 
dismissed  the  appeal.'  The  judgment 
was  successively  affirmed,  as  we  have 
said,  by  the  court  of  conunon  pleas  and 
by  the  supreme  court. 

There  is  no  connected  finding  of  facts 
aside  from  conclusions  of  law.  The  ref- 
eree found  that  Di  Donato  was  employed 
by  the  company  ''as  a  crossing  watch- 
man" at  a  particular  public  crossing, 
and  that  on  March  18j  1918,  at  about 
7:15  p.  M.,  ''while  acting  in  the  course 
of  his  emplojonent  while  flagging  a  train 
.  .  .  was  struck  by  a  train  of  the  com- 
pany and  instantly  killed."  The  findincrs 
then  recite  that  the  company  contended 
that,  at  the  time  of  the  occurrence  of 
the  injury,  Di  Donato  "was  engaged  in 
interstate  conmierce;"  but  it  is  added 
that  the  company  "failed  to  prove  by 
the  weight  of  the  evidence  that  such 
was  the  fact."  And  further,  that  the 
company  "showed  that  many  interstate 
shipments  and  trains  passed  over  the 
rails  of  the  defendant  company  .  .  . 
but  they  did  not  offer  any  evidence 
whatever  to  show  that,  at  the  time  of 
the  occurrence  of  the  injury,  Paaquale 
Di  Donato  was  engaged  in  performing 
some  duty  incident  to  the  passage  of  an 
interstate  train ;  and  since  the  burden  if 
on  the  defendant  to  show,  by  the  weight 
of  the  evidence,  that  the  injured  em- 
ployee was,  at  the  time  of  the  oeenrrenee 
of  the  injury,  engaged  in  interstate  com- 
merce, we  find  as  a  fact"  that  at  anefa 
time  Di  Donato  "was  not  engaged  in 
work  incident  to  interstate  eonimeree.'* 

SM  17.  8. 
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It  was  further  [829]  found  that  the 
company  was  ''engaged  in  both  intra- 
state and  interstate  commerce." 

The  finding  by  the  board  was  that  Di 
Donato  ''was  killed  in  the  course  of  his 
employment  for  the  defendant"  while  he 
"was  employed  as  a  watchman  upon  a 
public  crossing,"  where  a  public  street 
"crosses  the  tracks"  of  the  company. 
And  that  "an  agreement  was  placed  up- 
on record  that  the  defendant  was  en- 
gaged in  both  intrastate  and  interstate 
traffic."  The  deduction  of  the  board 
was  the  same  as  that  of  the  referee,  that 
the  defense  of  interstate  commerce,  when 
set  up  by  the  defendant,  became  a  mat- 
ter of  proof  by  competent  and  reliable 
testimony,  and  that  the  burden  of  proof 
of  the  same  was  thrown  upon  the  defend- 
ant, and  "that  the  character  of  the  em- 
ployment undertaken  in  that  respect 
must  be  determined  by  the  work  he  had 
actually  been  engaged  in  at  the  very 
time  of  the  accident." 

The  facts  and  the  conclusions  thus  ex- 
pressed by  the  referee  and  the  board 
were,  in  effect,  repeated  by  the  supreme 
court  and  made  the  grounds  of  decision. 

The  facts  as  found  we  may  assume  to 
exist;  facts,  however,  disassociated  from 
legal  deductions  from  them.  These  facts 
are  only  that  Di  Donato  was  employed 
by  the  company  as  a  flagman  at  a  public 
crossing  to  signal  both  intrastate  and  in- 
terstate trains.  lu  other  words,  his  em- 
ployment concerned  both  kinds  of  trains, 
without  distinction  between  them  or 
character  of  service.  He  was  an  instru- 
ment of  safety  for  the  conduct  of  both. 
And,  in  the  course  of  his  employment, 
he  was  killed  by  a  train  whose  character 
is  not  disclosed.  These  are  the  facts;  all 
else  the  assertion  of  legal  propositions. 
We  are  brought,  therefore,  to  a  consid- 
eration of  the  soundness  and  determin- 
ing quality  of  the  legal  propositions. 

In  Pedersen  v.  Delaware,  L.  &  W.  R. 
Co.  229  U.  S.  146,  67  L.  ed.  1126,  33 
Sup.  Ct.  Rep.  648,  Ann.  Cas.  1914C,  163, 
3  N.  C.  C.  A.  779,  this  court  had  occa- 
sion to  consider  the  instrumentalities  of 
commerce,  and  to  determine  whether 
they  should  have  intrastate  or  interstate 
character.  The  [330]  case  was  con- 
cerned with  mechanism, — tracks  and 
bridges, — but  there  was  a  human  ele- 
ment as  well;  one  that  was  engaged  in 
keeping  the  mechanisms  in  repair;  and 
it  was  decided  that,  as  they  were  in- 
struments of  interstate  as  well  as  of 
intrastate  commerce,  he  was  engaged 
in  interstate  commerce.  It  was  said: 
*True,  a  track  or  bridge  may  be 
used  in  both  interstate  and  intrastate 
ift  I/,  cd. 


commerce,  but  when  it  is  so  used  it  is 
none  the  less  an  instrumentality  of  the 
former;  nor  does  its  double  use  prevent 
the  employment  of  those  who  are  en- 
gaged in  its  repair  or  in  keeping  it  in 
suitable  condition  for  use  from  being  an 
employment  in  interstate  commerce." 

Being  the  same  in  principle  if  not  in 
instances,  the  following  cases  are  urged 
to  be  of  pertinent  illustration:  South- 
em  P.  Co.  V.  Industrial  Acci.  Commis- 
sion, 174  Cal.  8,  L.R.A.1917E,  262,  161 
Pac.  1139 ;  Graber  v.  Duluth  S.  S.  &  A. 
R.  Co.  159  Wis.  414,  160  N.  W.  489 ;  • 
Chicago  &  A.  R.  Co.  v.  Industrial  Com- 
mission, 288  111.  603,  124  N.  E.  344; 
Flynn  v.  New  York  S.  &  W.  R.  Co.  90 
N.  J.  L.  451, 101  Atl.  1034.  Also  South- 
ern R.  Co.  V.  Puckett,  244  U.  S.  671,  61 
L.  ed.  1321,  37  Sup.  Ct.  Rep.  703,  Ann. 
Cas.  1918B,  69,  and  cases  cited. 

Respondent  resists  the  application  of 
the  Pedersen  Case,  and  contends  that 
the  other  cases  do  not  militate  against 
the  judgment  in  the  pending  case.  They, 
and  the  Pedersen  Case,  it  is  said,  repre- 
sent different  classes.  The  Pedersen 
Case,  "those  in  which  it  is  impossible 
to  assign  the  service  to  any  particular 
traffic  movement,  since  the  work  is  done 
on  some  instrumentality  which  is  used 
indiscriminately  in  the  general  traffic  of 
the  road."  The  other  cases,  "those  in 
which  the  service  is  given  to  expedite  or 
secure  the  safety  of  some  particular 
traffic  movement."  To  the  latter  class 
counsel  for  respondent  assign  the  present 
case,  and  the  supreme  court  accepted 
that  view.  Counsel,  however,  feel  an 
impediment  to  their  view  in  the  fact 
that  this  court  has  given  the  Pedersen 
Case  as  authority  for  cases  which  coun- 
sel assign  to  the  other  class;  that  is, 
whose  instance  was  the  safety  of  some 
particular  movement.  But  granting 
[331]  there  is  a  basis  for  the  classifica- 
tion that  counsel  make,  we  think  the 
present  case  falls  within  the  Pedersen 
Case.  The  service  of  a  flagman  concerns 
the  safety  of  both  commerces,  and  to 
separate  his  duties  by  moments  of  time 
or  particular  incidents  of  its  exertion 
would  be  to  destroy  its  unity  and  com- 
mit it  to  confusing  controversies. 

And  besides,  as  observed  by  the  su- 
preme court  of  the  state  of  California  in 
Southern  P.  Co.  v.  Industrial  Acci.  Com- 
mission, supra,  Di  Donato's  duty  had 
other  purpose  than  the  prevention  of  a 
disaster  to  a  particular  train.  It  had 
purpose  as  well  to  the  condition  of  the 
tracks,  and  their  preservation  from  dis- 
order and  obstructions.  This  service 
and  the  other  service  cannot  be  sepa- 
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rated  in  duty  and  responsibility.  It  is 
to  be  remembered  that  not  only  the  rem- 
edy of  one  employee  is  involved  in  a 
particular  duty,  but  that  other  em- 
ployees and  other  remedies  are  to  be 
considered  as  well,  and  the  defenses  to 
them;  and  that  behind  them  are  the  re- 
spective powers  that  may  have  ordained 
them.  Therefore,  whether  they  be  of 
state  or  congressional  power,  there  is  an 
equal  necessity  for  their  accurate  delimi- 
tation. This  case,  therefore,  has  im- 
|>ortance  beyond  the  interest  of  the  par- 
ties to  it.  Its  principle  and  example,  re- 
inforcing the  Pedersen  Case  and  the 
cases  based  upon  it,  make  a  test  by 
which  future  cases  may  be  assigned  to 
intrastate  or  interstate  commerce,  and 
mark  the  power  and  policies  that  may  be 
necessary  or  convenient  to  either. 

As  we  deduce  from  the  duty  of  Di 
Donato  his  employment  to  have  been  in 
interstate  commerce,  we  have  no  occa- 
sion to  consider  what  presumptions 
might  be  indulged  if  his  employment 
were  not  thereby  established,  whether 
for  or  against  intrastate  commerce. 

Judgment  reversed  and  cause  re- 
manded for  further  proceedings  not  in- 
consistent with  this  opinion. 

Mr.  Justice  Olarka  dissents. 


[8821     PHILADELPHIA    k    READING 
RAILWAY  COMPANY,  Petitioner, 

V. 

MARIE  E.  POLK. 

(See  8.  C.  Reporter's  ed.  332-336.) 

Master  and  servant  —  employers'  lia- 
bility —  when  employee  is  engaged  in 
Interstate  commerce  ^  state  work- 
men's compensation  law. 

1.  A  railway  employee  who  is  injured 
by  beinff  caught  between  two  cars  while 
employed  upon  a  freight  train  made  up  of 
both  interstate  cars  and  freight  and  intra- 
state cars  and  freight  was  employed  in 
interstate  commerce,  within  the  meaning  of 
the  Federal  Employers'  Liability  Act,  so  as 
to  exclude  the  operation  of  a  state  work- 
men's compensation  act. 

[For  other  cases,  see  Master  and  SerTsnt,  II. 
a,  2,  b ;  Commerce,  I.  c,  2,  in  Digest  Bop.  Ct. 
1018  Bupp.] 

Bridence  — >  presumptions  — >  interstate 

or  intrastate  employment. 

2.  There  is   no   presumption   that  the 

duties  performed  by  a  railwajr  employee  on 

a  train  constituted  of  both  interstate  and 

intrastate  commerce  were  performed  in  the 

latter  commerce. 

(For  other  cases,  see  BTldenee,   IL  e,   1,  In 

DIffett  Bap.  Ct.  1908.] 
0BS 


Evidence  »  burden  of  proof  —  Intra* 
state  or  Interstate  employment. 

3.  Cite  asserting  a  claim  or  remedy 
againet  a  railway  company  under  a  state 
workmen's  Compensation  law,  growing  out 
of  an  occurrence  in  which  there  are  con- 
stituents of  interstate  commerce,  is  charged 
with  the  burden  of  proving  that  the  em- 
ployee was,  at  the  time  of  the  injury,  actual- 
ly engaged  in  intrastate  commerce,  so  as  to 
avoid  the  application  of  the  Federal  Em- 
ployers* Liability  Act. 

[For  other  cases,  see  Evidence,  II.  d,  in  Diaest 
Sup.  Ct  1908.] 

[No.  298.] 

Argued  April  28,  1921.     Decided  May  16, 

1921. 

ON  WRIT  of  Certiorari  to  the  Su- 
preme  Court  of  the  State  of  Penn- 
sylvania to  review  a  judgment  which,  on 
an  appeal  from  the  Court  of  Common 
Pleas  of  Philadelphia  County,  in  that 
state,  affirmed  an  award  under  the  state 
Workmen's  Compensation  Law.  Re- 
versed and  remanded  for  further  pro- 
ceedings. 

See  same  case  below,  266  Pa.  335, 109 
Atl.  627. 

The  facts  are  stated  in  the  opinion. 

Mr.  George  Gowen  Parry  argued  the 
cause  and  filed  a  brief  for  petitioner: 

Note. — On  the  constitutionality,  ap- 
plication, and  effect  of  the  Federal  Em- 
ployers' Liability  Act — see  notes  to 
Lamphere  v.  Oregon  R.  &  Nav.  Co.  47 
L.R.A.(N.S.)  38,  and  Seaboard  Air  Line 
R.  Co.  V.  Horton,  L.R.A.1916C,  47. 

As  to  when  employees  are  engaged  in 
interstate  commerce  within  the  Federal 
Employers'  Liability  Act — see  note  to 
Southern  P.  Co.  v.  Industrial  Acci.  Com- 
mission, 10  A.L.R.  1184. 

On  workmen's  compensation  statutes 
— see  notes  to  Rayner  v.  Sligh  Furniture 
Co.  L.R.A.1916A,  23;  Hunter  v.  Colfax 
Consol.  Coal  Co.  L.R.A.1917D,  51,  and 
Linane  v.  ^tna  Brewing  Co.  L.R.A. 
1917D,  80. 

On  limitation  by  Federal  law  of  the 
application  of  workmen's  compensation 
statutes — see  note  to  Staley  y.  Illinois 
C.  R.  Co.  L.R.A.1916A,  461. 

On  applicability  of  state  compensa- 
tion statutes  to  non-negligent  injuries  of 
railroad  employees  while  engaged  in  in- 
terstate commerce — see  note  to  New 
York  C.  R.  Co.  v.  Winfield,  L.R.A.1918C, 
450. 

On  applicability  of  state  statutes  and 
rules  of  law  to  actions  under  the  Feder- 
al Employers'  Liability  Act — see  note  to 
McLain  v.  Chicago  Q.  W.  K.  Co.  12 
A.LJa.  698. 


1*20.  PHILADELPHIA  A  BEADING  R.  CO.  v.  FOLK.  S3!,  aSS 

A  brakeman  is  engaged  in  interstate  ary  power  of  review  in  the  compense- 

aommerce  while  employed  on  a  freight  tion  board. 

train  containing  cars  bound  from  pomU       The  evidence  is  not  a  part  of  the  rec- 

without  and  within  the  state  of  Penn-  ord,  and  is  not  reviewable, 
aylvania  to  points  within  and  without        McCauley  v.  Imperial  Woolen  Co.  261 

the  said  state.  Pa.  312,  104  AU.  617,  17  N.  C.  C.  A. 

Northern  P.  R.  Co.  v.  Washington,  222  864. 
U.  8.  370,  375,  66  L.  ed.  237,  238,  32  It  is  idle  for  the  railroad  company  to 
Sup.  Ct.  Rep.  160;  New  York  C.  &  H.  R.  argue  that  the  referee  was  not  justified 
R.  Co.  V.  Carr,  238  U.  S.  260,  59  L.  ed.  in  his  conclusions  of  fact,  and  in  deeid- 
1298,  35  Sup.  Ct.  Rep.  780,  9  N.  C.  C.  ing  that  it,  the  railroad  company,  has 
A.  1;  Philadelphia  ft  R.  R.  Co.  v.  Han-  not  shown  that  the  decedent  was,  at  the 
eock,  253  U.  S.  284,  64  L.  ed.  907,  40  Sup.  time  of  the  occurrence,  engaged  in  inter- 
Ct.  Bep.  512;  Waters  t.  Quile,  148  C.  state  commerce.  The  question  of  inter- 
C.  A.  298,  234  Fed.  632.  state  commerce  was  a  matter  of  afSrm- 
An  admittiatrative  order  made  indis-  ative  defense,  raised  by  the  railroad 
putably  contrary  to  the  evidence,  or  company  in  its  answer  to  claimant's 
without  any  evidence,  must  be  deemed  petition ;  and  having  been  thus  raised 
arbitrary,  and  therefore  subject  to  be  by  defendant,  the  burden  was  upon  the 
■et  aside.  defendant  to  prove  it,  and  this  it  total- 
Louisville  &  N.  R.  Co.  V.  Finn,  235  ly  failed  to  do. 
V.  S.  601,  69  L.  ed.  379,  P.U.B.1915A,  Osborne  v.  Gray,  241  U.  S.  16,  60  L. 
121,  35  Sup.  Ct.  Rep.  146.  ed.  865,  36  Sup.  Ct.  Bep.  48». 

A  Federal  right  is  denied  by  the  re-        The  Federal  Employers'  Liability  Act 

■nit  of  a  finding  without  evidence    to  applies  only  where  the  injury  is   suf- 

■npport  it,  fered  while  the   carrier  is  engaged  in 

Northern  P.  R.  Co.  v.  North  Dakota,  interatate  commerce  and  while  the  em- 

236  U.  S.  585,  .'i9  L.  ed.  735,  L.R.A.1917F,  ployee   is   em^doyed   by   the   carrier   in 

1148,  P.U.R.19150,  277,  35  Sup.  Ct.  Rep.  Buoh  commerce.     The  true  test  always 

429,  Ann.  Cas.  1016A,  1;  Kansas  City  is:     Is  the  work  in  question  a  part  of 

Southern  B.  Co.  v.  C.  H.  Albers  Com-  the   interstate  commerce  in  which   the 

mission  Co.  223  U.  8.  573,  66  L.  ed.  656,  carrier  is  engagedf 

32  Sup.  Ct.  Rep.  316;  Mackay  v.  DUlon,        Illinois  C.  B.  Co.  r.  Behrena,  233  U. 

4  How.  421,  11  L.  ed.  1038;  Dower  ▼.  S.  473,  58  L.  ed.  1051,  34  Sup.  Ct.  Bep. 

Richards,  151  U.  S.  658,  38  L.  ed.  305. 14  646,  Ann.  Caa.  1914C,  163,  10  N.  C.  C. 

Sup.  Ct.  Rep.  452,  17  Mor.  Min.  Bep.  A.  153. 
704;  Stanlev  v.  Schwalby,  162  U.  S.  2S6, 
40  L.  ed.  960,  16  Sup.  Ct.  Rep.  764.  Hr.  Justice  HcKenna  delivered  the 

Tb,  P.nn,yl,,„,.  .nprem.  ooort  hj.  ,^i      ,fflmi„j  ,„  ...rf  „,a,  „/„ 

.teaddy   ruled    that     upon    .ppej,    the  ,^,   .oAm.n'i   oomp.n,.tioii   bo.ri    ot 

j^fuwi;    ^*?.  ?"°T™"'  th.  Bl.t.,  in  fayorif  napoBdenl,  who 

ai  that  the  evidmce  and  proofs,  upon  ■„  ,,„  ,ij„  „,  j„t„  „  p^i^  ,j„  ji,j 

■      1°,°/°?;°**  "f  ""'■'  "'  °°'  «■  th.  remit  ot  an  aceident  oeenrring 

"Ecfu'C^.  £pS"woo,.n  Co.  .61  i».£  »™.:'/"  "*-»'  ^'  "' 

■"cfdiTho^iSo;! VL'Zi  f  »=7'" r""°f rri 

m^y.^     ^        n  ijt    n    c    tc    on  t  >n  due  course  from  referee  of  the  board 

(Osborne  V.  Gray,  241  U.  S.  16,  60  L.  .    ,,.    l       j  c         .l    i  h      i.    >l  . 

1a    aaa    ia  c<        Ai    t>        iaii\  n  to  the  board,  from  the  latter  to  the  court 

ed.  865,  36  Sup.  Ct.  Bep.  486)    as  wall  „j  ^^^^^  ^1^^     ^^^  jl,^„,^  ^  ^^^^  ,„. 
„    under    the    Pennsylvania    decisions  ^^^^^^^^  t'l,^  ^tate.  she  being  ad- 

<  rR  A  lof^n  .fs7*r  *;,  ^n^fV"-  i^^^  by  *!'  <>*  '>'«'"  ""^i""^  [»^]  t» 
Jj  ?m^n  o?A.^"'.^l.^"'  ^°^^!  *?"■  an  award  under  the  Workmen's  Compea- 
Caa.  1916D,  230)  and  the  general  rules  B^ti(,„  Act  of  the  state, 
of  evidence,  the  burden  of  proving  this  The  facta  as  found  are  that  Polk,  on 
affirmative  defense  was  upon  the  rail-  August  28,  1917,  while  employed  by  the 
road  company  which  asserted  it,  and  the  railway  company  on  a  freight  train,  in 
question  whether  such  fact  was  proven  its  Port  Richmond  yard,  handled  by  en- 
was  a  question  of  fact  to  ha  decided  |;|;ine  No.  832,  was  eaagbt  between  two 
axelnaively  by  the  referee,  such  decision,  cars,  and,  as  a  result  tnereof,  sustained 
however,  being  subject  to  a  discretion-  injuries  from  which  he  died. 
«S  Ii.  ed.  tit 
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At  the  time  of  the  occurrence  of  the 
injury  the  company  was  a  common  car 
rier  by  rail,  engaged  in  interstate  and 
intrastate  commerce,  and  that  at  such 
time  there  was  a  draft  of  freight  cars 
attached  to  the  engine,  which  was  in 
charge  of  the  crew  of  which  Polk  was 
a  member.  Some  of  these  cars  were 
bound  from  points  within  the  state  to 
other  points  within  the  state,  and  the 
others  were  loaded  with  various  commod- 
ities, some  of  which  were  bound  from 
points  outside  of  the  state  to  points 
within  the  state,  and  others  of  which 
were  bound  from  points  within  the  state 
to  points  outside  of  the  state,  and  there 
was  at  least  one  car  of  this  draft  which 
was  passing  through  the  state  from  a 
point  in  New  York  to  a  point  in  Illinois. 

The  board,  upon  the  appeal  of  the 
company,  adopted  the  findings  of  fact 
and  conclusions  of  law  of  the  referee, 
and  affirmed  his  award.  This  action  was 
affirmed  by  the  court  of  common  pleas, 
and  the  latter's  judgment  by  the  supreme 
court. 

The  referee  did  not  find  definitely  as 
a  fact  that  Polk  was  engaged  in  intra- 
state commerce  at  the  time  of  his  in- 
jury, but  assumed  that  the  fact  might 
be  so;  therefore,  regarded  it  as  so,  be- 
cause, in  his,  the  referee's,  opinion,  the 
burden  of  proving  the  contrary,  that  is, 
that  Polk  ''was  actually  engaged  in  work 
incident  to  interstate  commerce,"  was 
upon  the  company,  and  the  company 
had  "not  met  the  burden  required  of  it;" 
and  further,  that  the  company  "offered 
no  testimony  whatever  to  show  what 
work  John  M.  Polk  was  performing  at 
the  time  he  was  injut'ed;    .    .    ." 

The  supreme  court  approved  the  find- 
ings and  the  [334]  deductions  from 
them.  It  is  manifest^  therefore,  that  the 
case  is  within  the  rule  of  Philadelphia  & 
R.  R.  Co.  V.  Di  Donato,  just  decided  [256 
U.  S.  327,  ante,  966,  41  Sup.  Ct.  Rep.  516.] 
Here,  as  there,  the  employment  con- 
cerned both  kinds  of  commerces,  and 
was  to  be  exercised  as  much  on  one  as 
on  the  other.  In  other  words,  was  as 
much  and  as  intimately  directed  to  the 
interstate  cars  and  freiii^ht  as  to  the  in- 
trastate cars  and  freight,  and  that  there 
might  have  been  some  duties  directed 
to  the  latter,  though  there  is  no  evidence 
of  it,  is  the  suggestion  of  a  speculation 
that  has  no  tangible  prompting  in  the 
case. 

Besides,  we  cannot  accede  to  the  view 

that  there  is  a  presumption  that  duties 
•«0 


performed  on  a  train  constituted  of  in- 
terstate and  intrastate  commerce  were 
performed  in  the  latter  commerce.  The 
presumption,  indeed,  might  be  the  other 
way.  It  is  to  be  remembered  that  it  ii 
the  declaration  of  the  cases  that,  if  there 
is  an  element  of  interstate  commerce  in 
a  trafiie  or  employment,  it  determinei 
the  remedy  of  the  employee.  Seeond 
Emplovers'  Liability  Cases  (Mondoa  t. 
New  York,  N.  H.  &  H.  R.  Co.)  223  U. 
S.  1,  56  L.  ed.  327,  38  L.R.A.(N.S.)  44, 
32  Sup.  Ct.  Rep.  169,  1  N.  C.  C.  A. 
875;  New  York  C.  R.  Co.  v.  Winfield, 
244  U.  S.  147,  61  L.  ed.  1045,  L.iLA. 
1918C,  439,  37  Sup.  Ct.  Rep.  546,  Ana. 
Cas.  1917D,  1139, 14  N.  C.  C.  A.  680. 

Northern  P.  R.  Co.  y.  Washington,  222 
U.  S.  370,  375,  56  L.  ed.  237,  238,  d2 
Sup.  Ct.  Rep.  160,  declares  and  ilina- 
trates  the  principle.  Expressinf?  the 
facts  and  the  law  applicable  to  them,  it 
was  said:  "The  train,  although  moving 
from  one  point  to  another  in  the  state 
of  Washington,  was  hauling  merchandise 
from  points  outside  of  the  state,  destined 
to  points  within  the  state,  and  from 
points  within  the  state  to  points  in  Brit- 
ish Columbia.  .  .  .  This  transporta- 
tion was  interstate  commerce,  and  the 
train  was  an  interstate  train,  despite 
the  fact  that  it  may  also  have  been  car- 
rying some  local  freight.  In  view  of 
the  unity  and  indivisibility  of  the  serv- 
ice of  the  train  crew,  and  the  paramount 
character  of  the  authority  of  Congren 
to  regulate  commerce,  the  act  of  Con- 
gress was  exclusively  controlling.  South- 
ern R.  Co.  V.  United  States,  222  U.  S. 
20,  56  L.  ed.  72,  32  Sup.  Ct.  Rep.  2,  3 
N.  C.  C.  A.  822." 

[335]  It  would  seem  indisputable, 
therefore,  if  there  be  an '  assertion  of 
the  claim  or  remedy  g^rowing  out  of  an 
occurrence  in  which  there  are  constit- 
uents of  interstate  commerce,  the  bur- 
den of  explanation  and  avoidance  is  on 
him  who  asserts  the  claim  or  remedy, 
not  on  the  railway  company  to  which  it 
is  directed,  and  there  is  nothing  in  Os- 
borne V.  Gray,  241  U.  S.  16,  60  L.  ed. 
865,  36  Sup.  Ct.  Rep.  486,  in  opposition. 
Indeed,  the  court  was  asked  in  •that  case 
to  do  what  the  referee  and  the  supreme 
court  in  this  case  have  done;  that  is,  to 
assume  to  know  things  of  which  there  is 
no  evidence. 

Judgment  reversed  and  eanse  re- 
manded for  further  proceedings  not  in- 
consistent with  this  opinion. 

Mr.  Justice  Clarke  dissents. 
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fSee  S.  C.  Reporter's  ed.  335=344.) 

Homicide  —  self-defonse  —  dnty  to  re- 
treat. 

A  person  attacked  by  another  with 
a  knife  does  not,  as  a  matter  of  law,  exceed 
the  bounds  of  lawful  pelf-defense  if  he 
stands  his  ground  and  kills  his  assailant, 
where  he  has  sufficient  reason  to  believe 
that  he  is  in  imminent  danger  of  death  or 

frievous  bodily  harm  from  his  assailant. 
For    other    cases,    see    Homicide,    III.    b,    in 
Digest  Sup.  Ct.  1908.] 

[No.  103.1 

Argued  November  19^,  1920.     Decided  May 

16,   1921. 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit,  to  review  a  judgment 
which  affirmed  a  conviction  of  homicide 
in  the  District  Court  for  the  Southern 
District  of  Texas.    Reversed. 

See  same  case  below,  168  C.  C.  A.  258, 
257  Fed.  46. 
The  facts  are  stated  in  the  opinion. 

Mr.  James  B.  Dougherty  argued  the 
cause,  and,  with  Messrs.  Oordon  Boone, 
W.  E.  Pope,  and  H.  S.  Bonham,  filed  a 
brief  for  petitioner: 

The  United  States  circuit  court  of  ap- 
peals erred  in  holding  that  the  trial  court 
did  not  err  in  instructing*  the  jury  that 
plaintiff  in  error,  though  in  a  place 
where  he  bad  a  right  to  be,  and  though 
the  deceased  was  making  a  felonious 
assault  upon  him,  with  intent  to  kill 
him  or  do  him  some  serious  bodily  in- 
jury, was  obliged  to  retreat,  though 
without  fault  on  his  part,  to  the  ditch 
or  wall  before  he  could  exercise  his 
right  of  self-defense,  and  slay  the  de- 
ceased. 

Russell,  Crimes,  p.  508;  3  Co.  Inst,  p 
55;  Foster,  C.  L.  chap.  3,  p.  273;  East, 
P.  C.  1803,  p.  271;  1  Hawk.  P.  C.  7th 
ed.  p.  172;  1  Bishop,  New  Crim.  Law, 

Note. — As  to  self-defense  as  excuse 
for  homicide — see  notes  to  Gourko  v. 
United  States,  38  L.  ed.  U.  S.  680,  and 
Thompson  v.  United  States,  39  L.  ed. 
U.  S.  146. 

On  standpoints  of  determination  as  to 
danger  and  necessity  to  kill  in  self-de- 
fense— see  note  to  State  v.  Beckner,  3 
L.R.A.(N.S.)  535. 

As  to  retreat  to  the  wall  in  homicide 
— see  note  to  State  y.  Gardner,  2  L.BJL. 
(N.S.)  49. 
•  5  L.  ed.  < 


1892,  §§  84^-851,  951 ;  Beard  v.  United 
States,  158  U.  8.  550,  39  L.  ed.  1086, 
15  Sup.  Ct.  Rep.  962,  9  Am.  Crim.  Rep. 
324;  Erwin  v.  State,  29  Ohio  St.  186,  23 
Am.  Rep.  733,  2  Am.  Crim.  Rep.  251; 
Runyan  v.  State,  57  Ind.  83,  26  Am.  Rep. 
52,  2  Am.  Crim.  Rep.  318;  United  States 
V.  WUtberger,  3  Wash.  C.  C.  515,  Fed. 
Cas.  No.  16,738;  United  States  v.  Outer- 
bridge,  5  Sawy.  620,  Fed.  Cas.  No.  15,- 
978;  2  Whart.  Crim.  Law,  §  1019;  Rowe 
T.  United  States^  164  U.  S.  546,  41  L.  ed. 
647,  17  Sup.  Ct.  Rep.  172;  Carpenter 
V.  State,  62  Ark.  286,  36  S.  W.  905; 
Pond  v.  People,  8  Mich.  150;  Bostic  v. 
State,  94  Ala.  45,  10  So.  602;  Weaver 
V.  State,  19  Tex.  App.  547,  53  Am.  Rep. 
389 ;  Gray  v.  Combs,  7  J.  J.  Marsh,  478, 
23  Am.  Deo.  431;  4  Bl.  Com.  180;  1 
Hale,  P.  C.  480;  Clark,  Crim.  Law,  137; 
1  Whart.  Crim.  Law,  10th  ed.  §  495; 
State  V.  Cain,  20  W.  Va.  679;  State  v. 
aark,  51  W.  Va.  457,  41  S.  E.  207. 

Even  in  the  states  which  adhere  to 
the  view  of  the  necessity  to  retreat,  it  is 
uniformly  held  that  one  who  is  attacked 
by  another  in  his  place  of  business,  in 
such  a  manner  as  would  cause  a  person 
to  believe  that  he  is  in  immediate  dan- 
ger of  death  or  serious  bodily  harm,  is 
not  obligated  to  retreat,  but  would  be 
justified  in  taking  the  life  of  his  assail- 
ant. See  Andrews  v.  State,  159  Ala.  14, 
48  So.  858;  Cary  v.  State,  76  Ala.  78; 
State  V.  Goodager,  56  Or.  198,  106  Pac. 
638,  rehearing  denied  in  56  Or.  205,  108 
Pac.  185;  Haynes  v.  State,  17  Ga.  465; 
Suell  V.  Derricott,  161  Ala.  259,  23 
L.R.A.(N.S.)  990,  49  So.  895,  18  Ann. 
Cas.  636. 

The  right  to  defend  one's  home,  even 
to  the  point  of  slaying  one  who  forcibly 
intruded  therein,  or  who  assaulted  the 
owner  therein,  does  not  seem  to  have 
depended  at  the  common  law  entirely  on 
the  fact  that  the  s)ayer  was  assaulted 
feloniously, — that  is,  with  an  intent  to 
kill  him. 

1  Hale,  P.  C.  458;  Aldrich  v.  Wright, 
53  N.  H.  398,  16  Am.  Rep.  341 ;  Bishop, 
New  Crim.  Law,  §  858. 

Mr.  E.  0.  Brandenburc  also  argued 
the  cause  for  petitioner. 

Assistant  Attorney  General  Stewart 
argued  the  cause,  and,  with  Mr.  W.  C. 
Herron,  filed  a  brief  for  respondent : 

The  common  law  never  recognized  two 
species  of  homicide  in  self-defense,  one 
justifiable  and  the  other  excusable, — 
one  dispensing  with  avoidance  of,  or 
retreat  from,  an  assault  with  a  deadly 
weapon,  the  other  requiring  it;  but,  on 
the  contrary,  the  common  law,  in  every 

1  •«! 
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ease  where  public  interests,  e.  g.,  aid  of 
justieey  were  not  involved,  required  the 
assaulted  person  to  avoid  homicide,  if  he 
could  do  so  without  endangering  the  life 
of  himself  or  another. 

3  Bracton  (1250)  Twiss  ed.  chap.  5, 
f.  104b,  f,  134,  144b;  2  Pollock  &  M. 
History  of  Eng.  Law,  pp.  476-481;  3 
Stephen,  History  of  Crim.  Law,  pp.  36- 
41;  Beale,  Retreat  from  a  Murderous 
Assault,  16  Harvard  L.  Rev.  567;  Britton 
(1290)  chap.  VI.  p.  34;  Bracton's  Note 
Book,  Nos.  1084,  1215;  HowePs  Case, 
Kenny,  Cases  on  Crim.  Law,  p.  139;  Y. 

B.  30,  31,  Edw.  L  510,  512  (1302); 
Fitzherbert,  Abr.  title,  "Coronc,"  Nos. 
261,  284r-287,  305  (1330)  translated  in 
16  Harvard  L.  Rev.  569;  Kenny  Cases 
on  Crim.  Law,  pp.  141,  142;  Compton's 
Case,  22  Lib.  Ass.  97,  pi.  55,  translated 
in  16  Harvard  L.  Rev.  569;  Cooper's 
Case,  Cro.  Car.  544,  79  Eng.  Reprint, 
1069 ;  3  Co.  Inst.  chap.  8,  p.  55 ;  1  Hale, 
P.  C.  pp.  424,  425,  478;  Daver's  Case, 
Godb.  288,  78  Eng.  Reprint,  169;  Cal- 
fielde  V.  Keeper,  Rolle,  Rep.  189,  81  Eng. 
Reprint,  422;  1  Hawk  P.  C.  pp.  104-115; 
Pond  V.  People,  8  Mich.  177;  Morse's 
Case,  4  Cr.  Ai)p.  Cas.  50;  Aldrich  v. 
Wright,  53  N.  H.  40  J,  16  Am.  Rep.  339; 
Reg.  V.  Smith,  8  Car.  &  P.  160;  Reg.  v. 
Bull,  9  Car.  &  P.  22;  Reg.  v.  Knock,  14 
Cox,  C.  C.  1 ;  Reg.  v.  Rose,  15  Cox,  C.  C. 
540;  Reg.  v.  Symondson,  60  J.  P.  645; 
United  States  v.  Wiltberger,  3  Wash.  C. 

C.  521,  Fed.  Cas.  No.  16,738;  United 
States  V.  Outerbridge,  5  Sawy.  620,  Fed. 
Cas.  No.  15,978;  United  States  v.  Mingo, 
2  Curt.  C.  C.  5  Fed.  Cas.  No.  15,781; 
United  States  v.  King,  34  Fed.  308; 
United  States  v.  Lewis,  111  Fed.  635; 
Allen  V.  United  States,  164  U.  S.  492, 
497,  41  L.  ed.  528,  529,  17  Sup.  Ct.  Rep. 
154;  Anderson  v.  United  States,  170  U. 
S.  481,  608,  42  L.  ed.  1116, 1125,  18  Sup. 
Ct.  Rep.  689. 

Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court : 

The  petitioner  was  convicted  of  mur- 
der in  the  second  degree,  committed  up- 
on one  Hermis  at  a  place  in  Texas  with- 
in the  exclusive  jurisdiction  of  the 
United  States,  and  the  judgment  was  af- 
firmed by  the  circuit  court  of  appeals. 
168  C.  C.  A.  258,  257  Fed.  46.  A  writ 
of  certiorari  was  granted  by  this  court. 
250  U.  S.  637,  63  L.  ed.  1183,  39  Sup.  Ct. 
Rep.  494.  Two  questions  are  raised. 
The  first  is  whether  the  indictment  is 
sufficient,  inasmuch  as  it  does  not  allege 
that  the  place  of  the  homicide  was  ac- 
quired by  the  United  States  "for  the 
erection   of  a  fort,  magazine,   arsenal. 


dockyard,  or  other  needful  building,^  al- 
though it  does  allege  that  it  was  acquired 
from  the  state  of  Texas  by  the  United 
States  for  the  exclusive  use  of  the  United 
States  for  its  public  purposes,  and  was 
under  the  exclusive  jurisdiction  of  the 
same.  Penal  Code  of  March,  4,  1909, 
chap.  321,  §  272,  subd.  3,  35  SUt.  at  L. 
1088,  Comp.  Stat.  §  10,445,  7  Fed^  SUt 
Anno.  2d  ed.  p.  890.  [342]  Constitu- 
tion, art.  1,  §  8.  In  view  of  our  opinion 
upon  the  second  point,  we  think  it  un- 
necessary to  do  more  than  to  refer  to 
the  discussion  in  the  court  below  upon 
this. 

The  other  question  concerns  the  in- 
structions at  the  trial.  There  had  been 
trouble  between  Hermis  and  the  defend- 
ant for  a  long  time.  There  was  evidence 
that  Hermis  had  twice  assaulted  the  de- 
fendant with  a  knife,  and  had  made 
threats,  communicated  to  the  defendant, 
that  the  next  time,  one  of  them  would 
go  off  in  a  black  box.  On  the  day  in 
question  the  defendant  was  at  the  place 
above  mentioned,  superintending  excava- 
tion work  for  a  post  office.  In  view  of 
Hermis's  threats  he  had  taken  a  pistol 
with  him,  and  had  laid  it  in  his  coat 
upon  a  dump.  Hermis  was  driven  up 
by  a  witness,  in  a  cart  to  be  loaded,  and 
the  defendant  said  that  certain  earth 
was  not  to  be  removed,  whereuiK)n  Her- 
mis came  toward  him,  the  defendant 
says,  with  a  knife.  The  defendant  re- 
treated some  20  or  25  feet  to  where  his 
coat  was,  and  got  his  pistol.  Hermis 
was  striking  at  him,  and  the  defendant 
fired  four  shots  and  killed  him.  The 
judge  instructed  the  jury,  among  other 
things,  that  ''it  is  necessary  to  remember, 
in  considering  the  question  of  self-de- 
fense, that  the  party  assaulted  is  always 
under  the  obligation  to  retreat  so  long 
as  retreat  is  open  to  him,  provided  that 
he  can  do  so  without  subjecting  himself 
to  the  danger  of  death  or  g^eat  bodily 
harm."  The  instruction  was  reinforced 
by  the  further  intimation  that  unless 
''retreat  would  have  appeared  to  a  man 
of  reasonable  prudence,  in  the  position 
of  the  defendant,  as  involving  danger  of 
death  or  serious  bodily  harm,"  the  de- 
fendant was  not  entitled  to  stand  his 
ground.  An  instruction  to  the.  effect 
that  if  the  defendant  had  reasonable 
grounds  of  apprehension  that  he  was  in 
danger  of  losing  his  life  or  of  suffering 
serious  bodily  harm  from  Hermis,  he 
was  not  bound  to  retreat,  was  refused. 
So  the  question  is  brought  out  with  sufS- 
cient    clearness    whether    the    formula 

[343]  laid  down  by  the  court,  and  often 
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repeated  by  the  ancient  law,  is  adequate 
to  the  protection  of  the  defendant's 
rights. 

It  is  useless  to  go  into  the  develop- 
ments of  the  law  from  the  time  when  a 
man  who  had  killed  another,  no  matter 
how  innocently,  had  to  get  his  pardon, 
whether  of  grace  or  of  course.  Concrete 
eases  or  illustrations  stated  in  the  early 
law  in  conditions  very  different  from  the 
present,  like  the  reference  to  retreat  in 
3  Co.  Inst.  55,  and  elsewhere,  have  had 
a  tendency  to  ossify  into  specific  rules 
without  much  ^gard  for  reason.  Other 
examples  may  be  found  in  the  law  as  to 
trespass  ab  initio  (Com.  v.  Rubin,  165 
Mass.  453,  43  N.  E.  200),  and  as  to  fresh 
complaint  after  rape  (Com.  v.  Cleary, 
172  Mass.  175,  51  N.  E.  746).  Rational- 
ly, the  failure  to  retreat  is  a  circum- 
stance to  be  considered  with  all  the  oth- 
ers in  order  to  determine  whether  the 
defendant  went  farther  than  he  was  jus- 
tified in  'doing;  not  a  categorical  proof 
of  guilt.  The  law  has  grown,  and  even 
if  historical  mistakes  have  contributed 
to  its  growth,  it  has  tended  in  the  di- 
rection of  rules  consistent  with  human 
nature.  Many  respe'ctable  writers  agree 
that  if  a  man  reasonably  believes  that 
he  is  in  immediate  danger  of  death  or 
grievous  bodily  harm  from  his  assailant, 
he  may  stand  his  ground,  and  that  if  he 
kills  him,  he  has  not  exceeded  the  bounds 
of  lawful  self-defense.  That  has  been 
the  decision  of  this  court.  Beard  v. 
United  States,  158  U.  S.  550,  559,  39  L. 
ed.  1086,  1090,  15  Sup.  Ct.  Rep.  962,  9 
Am.  Crim.  Rep.  324.  Detached  reflection 
cannot  be  demanded  in  the  presence  of 
an  uplifted  knife.  Therefore,  in  this 
court,  at  least,  it  is  not  a  condition  of 
immunity  that  one  in  that  situation 
should  pause  to  consider  whether  a  rea- 
sonable man  might  not  think  it  possible 
to  fly  with  safety,  or  to  disable  his  as- 
sailant rather  than  to  kill  him.  Rowe  v. 
United  States,  164  U.  S.  546,  558,  41  L. 
ed.  547,  551,  17  Sup.  Ct.  Rep.  172.  The 
law  of  Texas  very  strongly  adopts  these 
views,  as  is  shown  by  many  cases,  of 
which  it  is  enough  to  cite  two:  Cooper 
V.  State,  49  Tex.  Crim.  Rep.  28,  96  S. 
W.  1068;  Baltrip  v.  State,  30  Tex.  App. 
546,  549, 17  S.  W.  1106. 

[844]  It  is  true  that  in  the  case  of 

Beard,  he  was  upon  his  own  land  (not  in 

his  house),  and  in  that  of  Rowe,  he  was 

in  the  room  of  a  hotel;  but  those  facts, 

although  mentioned  by  the  court,  would 

not  have  bettered  the  defense  by  the  old 

common  law,  and  were  not  appreciably 

more  favorable  than  that  the  defendant 
•6  li.  ed. 


here  was  at  a  place  where  he  was  called 
to  be,  in  the  discharge  of  his  duty. 
There  was  evidence  that  the  last  shot 
was  fired  after  Hermis  was  down.  The 
jury  might  not  believe  the  defendant's 
testimony  that  it  was  an  accidental  dis- 
charge, but  the  suggestion  of  the  govern- 
ment, that  this  court  may  disregard  the 
considerable  body  of  evidence  that  the 
shooting  was  in  self-defense,  is  based 
upon  a  misunderstanding  of  what  was 
meant  by  some  language  in  Battle  v. 
United  States,  209  U.  S.  36,  38,  52  L.  ed. 
670,  672,  28  Sup.  Ct.  Rep.  422.  More- 
over, if  the  last  shot  was  intentional, 
and  may  seem  to  have  been  unnecessary 
when  considiBred  in  cold  blood,  the  de- 
fendant would  not  necessarily  lose  his 
immunity  if  it  followed  close  upon  the 
others,  while  the  heat  of  the  conflict 
was  on,  and  if  the  defendant  believed 
that  he  was  fighting  for  his  life. 

The  government  presents  a  different 
case.  It  denies  that  Hermis  had  a  knife, 
and  even  that  Brown  was  acting  in  self- 
defense.  Notwithstanding  the  repeated 
threats  of  Hermis,  and  intimations  that 
one  of  the  two  would  die  at  the  next 
encounter,  which  seem  hardly  to  be  de- 
nied, of  course  it  was  possible  for  the 
jury  to  find  that  Brown  had  not  sufficient 
reason  to  think  that  his  life  was  in  dan- 
ger at  that  time,  that  he  exceeded  the 
limits  of  reasonable  self-defense,  or  even 
that  he  was  the  attacking  party.  But 
upon  the  hypothesis,  to  which  the  evi- 
dence gave  much  color,  that  Hermis  be- 
gan the  attack,  the  instruction  that  we 
have  stated  was  wrong. 

Judgment  reversed. 

Mr.  Justice  Pitney  and  Mr.  Justice 
Clarke  dissent. 


[845]  NEW  YORK  TRUST  COMPANY 
and  Albert  W.  Pross,  as  Executors  of  the 
Will  of  J.  Harsen  Purdy,  Plffg.  in  Err., 

V. 

MARK  EISNER. 

(See  S.  G.  Reporter's  ed.  345-350.) 

States  —  relation  to  Federal  govern- 
ment —  right  to  regulate  descent  and 
distribution  —  validity  of  Federal 
estate  tax. 

1.  The  rights  of  the  several  states  to 
regulate  descent  and  distribution   are  not 

< 
Note. — As  to  taxes  on  succession  and 

collateral  inheritances — see  notes  to  Be 

Howe,  2  L.B.A.  825;  Wallace  v.  Myers, 

4   L.H.A.   171;    Com.   v.   Ferguson,   10 
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SUPREME  COURT  OF  THE  UNITED  STATICS.  Oct.  Tnii, 

uneofiBtitutioDallj   interfered   with   bj  the  lated   to   the   transmission  of  property 

tax  inpoeed  by  the  Act  of  September  8,  from  the  dead  to  the  living;  bnt  such 

l>ie,  upon  the  transfer  of  the  net  estates  privileges  are  not  at  the  disposal  of  the 

tU'tt^r''^^..  see  Int«n.I  8«e.««.   I.  t:  United    States,    and    they    are    without 

III.  h:  Stales,   IV.  b.  la  Digest  tiiip.  ct.  power  to  demand  a  consideration  there- 

1008]  for. 

Intemnl  rovenne  -  direct  tai  -  estal«  Yonley  v.  Lavender,  21  Wall.  276,  2S 

^l'  Ti.  A       i   ,             111     „n^„  »>,.  L.  ed.  536;  Baker  v.  Baker,  E.  ft  Co.  24S; 

£.  Ifie   direct   taxes   wiiicii,   unaer   tne  ^r    c-    ^ynA     Anr\    An\     j*i   r       j    taa    nn\ 

Federal  Constitution,  n.u.t  be  iLpportioned,  U-^^-  f*.  ^™'  *"!'  ^\^i  "^V,  ^' ,*'^* 

do  not  inolu<Io  auch  a  tux  as  that  imposed  392,  37   Sup.   Ct.  Rep.   152;   Maxwell  v. 

by  the  Act  of  September  8,  :916,  upon  the  Bugbee,  250  U.  S.  525,  63  L.  ed.  1124,  40 

transfer   of    the    net   estates   of    decedents.  Sop.   Ct.  Rep.  2;   United  States  v.  Per- 

Such  a  Ux  is  a  duty,  or  excise.  kins,  163  U.  8.  625,  U  L.  ed.  287,  16 

^"m^S'luTci  loos"!""'' "'"°"*' '■  "^ '"  Sap.  Ct.  Rep.  1073;   United  Stntes  v. 

In^rnl'tvennT-  d.«cr.n..n.Uon  -  For,  94  U.  8^315  24  L  ed  192;  Knowl- 

Federal  estat*  tax.  *<"»  v-  Moore,  178  U.  S.  41,  58,  44  L. 

3.  Inequalities  as  to  intesUte  succes-  ed.  969,  977,  20  Sop.  Ct.  Eep.  747;  Plnm- 
■ors  or  legatees,  the  result  of  the  tax  im-  mer  V.  Coler,  178  U.  S.  115,  44  L.  ed. 
posed  by  the  Act  of  September  8, 1916,  upon  998,  20  Sup.  Ct.  Rep.  829;  Cahen  v. 
the  transfer  of  tlie  net  estates  of  decedents,  Brewster,  203  U.  8.  543,  551,  51  L.  ed. 
fp«r„*,h'"'!.°*!."..i''l^*'!*„';*fn;ff  R"«nf,f '?''h:  ai".  331,  27  Sup.  Ct.  R«p.  174,  8  Ann. 

[For  other  oases,   ■««    lotviaai   Revenue,   E.   D;~'ni/       r,,.  ^^    ,            %    '  .«a    «« * 

III.  n.  In  Digest  Sup.  Ct.  lOOS.]  Cos.  215;   btate  v.  Dalrymple,  70  Hd. 

rmernal    revenue   _   estate   tax   -  de-  294,  3  L.R.A.  372,  17  Atl.  82.   . 

dnctlons  —  state  Inheritance  and  sue-  If  the  exaction  complained  of  is  S  tJtx, 

cession  taxes.  it  ig  not  a  tax  of  the  kind  upheld  in 

4.  State  inheritance  and  succession  Scholey  v.  Rew,  23  Wall.  331,  23  L.  ed. 
taxes  on  the  "ghta  of  individual  benefi-  99  ^j  Knowlton  v.  Moore,  178  U.  S. 
Claries  are  not  deductible  from  the  value  of  .,'  u  t  s  nan  nn  o  j.,!  n  m-r 
the  gross  esuto  of  a  decedent  when  de-  «.  «L-  «1-  969,  20  Sup  Ct  Rep.  747. 
terminiog  the  not  value  of  such  esUto  for  Jackson  v.  Myers,  257  Pa.  108,  L.R.A. 
tlie  purpose  of  the  tax  imposed  by  the  Act  1917F,  821,  101  Atl.  341;  Re  Haxard, 
of  September  8,  1016,  upon  the  transfer  of  228  N.  7.  31,  126  N.  E.  345;  Cla.pp  v. 
the  net  estates  of  decedents,  as  charges  Mason,  94  U.  S.  589,  24  L.  ed.  213; 
ai^inst  the  estate  that  are  allowed  by  the  Mason  v.  Salient,  104  U.  S.  689,  691- 
laws  of  the  jurisdiction  under  which  the  593,  26  L.  ed.  894-896;  Stniges  v.  United 
«tatc  IS  being  administered  Such  charges  q^^^  ^j  jj  g  gg^  29  L  ed.  920,  6 
"hoU  ^  ^^P-  Ct.  Kep.  767;  Vanderbilt  v.  Eid- 
(ror  Jther  easel,  .ee  Internsl  ReveDue,  III.  h,  man,  196  U.  S.  480,  500,  501,  49  L.  ed. 

ID  Diitest  Blip.  Ct.  itwa.]  663,   570,   571,   25    Sup.    Ct.   Rep.    331; 

United  States  v.  Jones,  236  U.  S.  106, 

f^fo■  28«]  59  L.  ed.  488,  35  Sup.  Ct.  Rep.  261,  Ann. 

Cas.  igi6A,  316;  McCoach  v.  Pratt,  236 

Argued  April  25  and  26.  1921.    Decided  May  U.  S.  562,  59  L.  ed.  720,  35  Sup.  Ct.  Sep. 

iO.  1821.  421;  Uterhart  v.  United  States,  240  U. 

.                                              .^  S.  598,  60  L.  ed.  819,  36  Snp.  Ct.  Rep. 

IPT.E^ROR  60  thePiateictCourl  of  the  417;   Sage  v.  United  States,  250  D.  S. 
United'  States  for  the  Southern  Dis-  33,  63  L.  ed.  828,  39  Sup.  Ct.  Rep.  415; 
trict  of  New  York  to  review  a  judgment  Qleason  ft  0.  Inheritance  Taxn.  2d.  ed. 
which  dismissed  a  suit  to  recover  back  pp.   553,   554;    Trust   Companies  Maga- 
the  amount  of  a  Federal  estate  tax.    Af-  zmg^  July,  1917;  Knight's  Estate,  261 
firmed.  Pa.  538, 104  Atl.  765;  Roebling's  Estate, 
See  same  case  below,  263  Fed.  620.  89  N.  J.  Eq.  166,  104  All.  295;  Re  Ham- 
The  facts  are  stated  in  the  opinion.  lin,  226  N.  Y.  413,  7  A.L.R.  701,  124 
Mr.    Oeoiga    Satheriand   argued   the  N.  E.  4;  United  States  v.  Field,  255  U. 
cause,  and,  with  MeEBra.  H.  T.  Newcomb  S.  257,  ante,  617,  —  AX.R.  — ,  41  Sup. 
and  Francia  J.  Mdjoughtin,  filed  a  brief  Ct.   Rep.   256;    Re    Sherman,  179  App. 
for  plaintiffs  in  error:  Div.  497,  166  N.  Y.  Supp.  19,  afBnaed  in 
If   the  exaction   eomplained   of  is   a  222  N.  Y.  540,  118  N.  E.  1078;  Re  Bier- 
price,  it  must  be  for  some  privilege  re-  sUdt,  178  App.  Div.  836, 166  N.  T.  Snpp. 

L.R.A.  240;  Be  Romaine,  12  L.R.A.  401;  As  to  nature  of  inheritance  tax — sea 

Rodman  v.  Com.  33  L.R.A.(N.S.)  592;  note  to  Re  IfoEennan,  33  L.R.A.(N.S.) 

State    ex   rel.    Ise   v.    Cline,    50   L.R.A.  606. 

(N.S.)  091,  and  Magoun  v.  Illinois  Trust  And  see  note  to  tbia  case  aa  reported 

ft  Sav.  Bank,  42  L.  ed.  U.  8. 1037.  in  16  A.L.R.  660. 

»t4  !»•  V.  a. 
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168;  People  v.  Paafield,  284  Bl.  453,  120 
N.  E.  286;  Fuller  v.  Gale,  78  N.  H.  646, 
lu3  Ail.  308;  Plunkett  v.  Old  Colony 
Trust  Co.  233  Mass.  471,  7  A.L.R.  696, 
124  N.  E.  265;  State  ex  rel.  Smith  v. 
Probate  Ct.  139  Minn.  210,  166  N.  W. 
125;  Randolph  v.  Craig,  267  Fed.  995; 
Hanson,  Death  Duties,  4th  ed.  pp.  40, 
63,  66,  67,  6th  ed.  1911,  pp.  1,  2,  5; 
Winans  v.  Atty.  Gen.  [1910]  A.  C.  27, 
79  L.  J.  K.  B.  N.  S.  156, 101  L.  T.  N.  S. 
754,  26  Times  L.  R.  133,  47  Scot.  L.  R. 
593,  54  Sol.  Jo.  133;  Atty.  Gen.  v.  Beech 
[1899]  A.  C.  56,  68  L.  J.  Q:  B.  N.  S.  130, 
63  J.  P.  116,  47  Week.  Rep.  257,  79  L. 
T.  N.  S.  565,  15  Times  L.  R.  85. 

The  power  to  regelate  descent  and 
distribution  is  a  sovereign  power  and 
belongs  exclusively  to  the  states. 

United  States  v.  Fox,  94  U.  S.  315,  24 
L.  ed.  192;  Plummer  v.  Coler,  178  U.  S. 
115,  44  L.  ed.  998,  20  Sup.  Ct.  Rep.  829 ; 
Farrington  v.  Tennessee,  95  U.  S.  679, 
688,  24  L.  ed.  558,  560;  Worcester  v. 
Geoigia,  6  Pet.  515,  570,  8  L.  ed.  483, 
504;  New  York  v.  Miln,  11  Pet.  102, 138, 
9  L.  ed.  648,  662;  Yonley  v.  Lavender, 
21  WaU.  276,  22  L.  ed.  636;  Robertson 
V.  Pickrell,  109  U.  S.  608,  27  L.  ed.  1049, 
3  Sup.  Ct.  Rep.  407;  Byers  v.  McAuley, 
149  U.  S.  608,  612,  613,  615,  37  L.  ed. 
867,  870,  871,  13  Sup.  Ct.  Rep.  906; 
Knowlton  v.  Moore,  178  U.  S.  41,  56,  58, 
44  L.  ed.  969,  975,  976,  20  Sup.  Ct.  Rep. 
747;  Snyder  v.  Bettman,  190  U.  S.  249, 
252,  47  L.  ed.  1035,  1036,  23  Sup.  Ct. 
Bep.  803;  McCray  v.  United  States,  195 
U.  S.  27,  59,  49  L.  ed.  78,  97,  24  Sup. 
Ct.  Rep.  769,  1  Ann.  Cas.  561;  Cahen 
V.  Brewster,  203  U.  S.  543,  551,  51  L. 
ed.  310,  313,  27  Sup.  Ct.  Rep.  174,  8 
Ann.  Cas.  215;  Tilt  v.  Kelsey,  207  U.  S. 
43,  56,  52  L.  ed.  95,  101,  28  Sup.  Ct. 
Bep.  1;  Baker  v.  Baker,  E.  &  Co.  242 
U.  S.  394,  400,  401,  61  L.  ed.  386,  391, 
392,  37  Sup.  Ct.  Rep.  152;  Hammer  v. 
Dagenhart,  247  U.  S.  251,  275,  62  L.  ed. 
1101,  1107,  3  A.L.R.  649,  38  Sup.  Ct. 
Bep.  529,  Ann.  Cas.  1918E,  724;  United 
States  V.  Cruikshank,  92  U.  S.  542,  550, 
23  L.  ed.  588,  590;  Collector  v.  Day 
(Buffington  v.  Day)  11  Wall.  113,  124, 
20  L.  ed.  122,  125. 

Death  duties,  in  certain  of  their 
forms,  are  essentially  a  manifestation  of 
the  power  to  regulate  descent  and  dis- 
tribution. 

Philadelphia  &  S.  Mail  S.  8.  Co.  v. 
Pennsylvania,  122  U.  S.  326,  30  L.  ed. 
1200,.  1  Inters.  Com.  Rep.  308,  7  Sup. 
Ct.  Rep.  1118;  Western  U.  Teleg.  Co.  v. 
Texas,  105  U.  S.  460,  466,  26  L.  ed.  1067, 
1068;  Woodruff  v.  Parham,  8  Wall.  123, 
65  li.  ed. 


138,  19  L.  ed.  382,  386;  Head  Money 
Cases  (Edye  v.  Robertson)  112  U.  S. 
580,  28  L.  ed.  798,  5  Sup.  Ct.  Bep.  247; 
Magoun  v.  Illinois  Trust  &  Sav.  Bank, 
170  U.  S.  283,  289,  290,  42  L.  ed.  1037, 
1041, 1042, 18  Sup.  Ct.  Rep.  594;  Camp- 
bell V.  California,  200  U.  S.  87,  50  L 
ed.  382,  26  Sup.  Ct.  Rep.  182;  Black- 
stone  v.  Miller,  188  U.  S.  189,  204,  205, 
47  L.  ed.  439,  444,  445,  23  Sup.  Ct.  Rep. 
277:  Mager  v.  Grima,  8  How.  490,  493, 
12  L.  ed.  1168,  1170 ;  Carpenter  v.  Penn- 
sylvania, 17  How.  456,  16  L.  ed.  127; 
Frederickson  v.  Louisiana,  23  How.  445, 
447,  16  L.  ed.  577,  578;  Knowlton  v. 
Moore,  178  U.  S.  41,  57,  44  L.  ed.  969, 
976,  20  Sup.  Ct.  Rep.  747;  Plummer  v. 
Coler,  178  U.  S.  115,  125,  126,  133,  135, 
44  L.  ed.  998,  1004,  1005,  1007,  1008,  20 
Sup.  Ct.  Rep.  829;  Orr  v.  Gilman,  183 
U.  S.  278,  287,  46  L.  ed.  196,  201,  22  Sup. 
Ct.  Rep.  213;  Billings  v.  Dlinois,  188  U. 
«.  97,  104,  47  L.  ed.  400,  403,  23  Sup. 
Ct.  Rep.  272;  Snyder  v.  Bettman,  190 
U.  S.  249,  47  L.  ed.  1035,  23  Sup.  Ct. 
Rep.  803;  South  Carolina  v.  United 
States,  199  U.  S.  437,  458,  50  L.  ed.  261, 
268,  26  Sup.  Ct.  Rep.  110,  4  Ann.  Cas. 
737;  Board  of  Education  v.  Illinois,  203 
U.  S.  553,  562,  51  L.  ed.  314,  318,  27 
Sup.  Ct.  Rep.  171,  8  Ann.  Cas.  157; 
Chanler  v.  Kelsey,  205  U.  S.  466,  478,  51 
L.  ed.  882,  888,  27  Sup.  Ct.  Rep.  550; 
Keeney  v.  Comptroller,  222  U.  S.  525, 
533,  534,  56  L.  ed.  299,  304,  305,  38 
L.R.A.(N.S.)  1139,  32  Sup.  Ct.  Rep.  105; 
Bullen  V.  Wisconsin,  240  U.  S.  625,  631, 
60  L.  ed.  830,  835,  36  Sup.  Ct.  Rep.  473 ; 
Peterson  v.  Iowa,  245  U.  S.  170,  175, 
62  L.  ed.  225,  228,  38  Sup.  Ct.  Rep.  109 ; 
Maxwell  v.  Bugbee,  250  U.  S.  525,  63 
L.  ed.  1124,  40  Sup.  Ct.  Rep.  2;  Dos 
Passos,  Inheritance  Tax  Law,  2d  ed,  p. 
31 ;  State  ex  rel.  McClintock  v.  Guinotte, 
275  Mo.  315,  204  S.  W.  806;  Posey  v. 
Com.  123  Va.  551,  96  S.  E.  771;  Warner 
V.  Corbin,  91  Conn.  532,  100  Atl.  354; 
Strauss  v.  State,  36  N.  D.  594,  L.R.A. 
1917E,  909,  162  N.  W.  908;  Week's  Es- 
tate, 169  Wis.  316,  172  N.  W.  732;  State 
v.  Alston,  94  Tenn.  674,  28  L.R.A.  178, 
30  S.  W.  750;  English  v.  Crenshaw,  120 
Tenn.  531,  17  L.R.A.  (N.S.)  753,  127 
Am.  St.  Rep.  1025,  110  S.  W.  210; 
Re  Hickok,  78  Vt.  259,  62  Atl.  724,  6 
Ann.  Cas.  578;  Pullen  v.  Wake  County, 
66  N.  C.  361 ;  Strode  v.  Com.  52  Pa.  181 ; 
Corbin  y.  Baldwin,  92  Conn.  99, 101  Atl. 
834,  Ann.  Cas.  1918E,  932;  State  ex  rel. 
Peterson  y.  Dunlap,  28  Idaho,  784,  156 
Pac.  1141,  Ann.  Cas.  1918 A,  546;  Koch- 
ersperger   v.    Drake,    167    Bl.   122,   41 

L.R.A.  446,  47  N.  E.  321;  Ayers  y.  Chi- 
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eago  Title  &  T.  Co.  187  111.  42,  68  N.  E. 
318;  Re  Speed,  216  HI.  23,  108  Am.  St. 
Rep.  189,  74  N.  E.  809,  affirmed  in  203 
U.  S.  653,  51  L.  ed.  314,  27  Sup.  Ct.  Rep. 
171,  8  Ann.  Cas.  167;  Re  Graves,  242 
111.  212,  89  N.  E.  879;  People  v.  Griffith, 
245  ni.  532,  92  N.  E.  313:  National  Safe 
Deposit  Co.  V.   Stead,  250  HI.  584,  95 
N.   E.   973,  Ann.   Cas.   1912B,  430,  af- 
firmed in  232  U.  S.  58,  58  L.  ed.  504, 
34  Sup.  Ct.  Rep.  209;  Northern  Trust 
Co.  V.  Buck  &  Rayner,  263  111.  222,  104 
N.    E.    1114;    Arnaud's    Heirs    v.    His 
Executor,  3  La.  336;  Kohn's  Succession, 
116   La.  Ann.   71,   38   So.   898;   Levy's 
Succession,  115  La.  Ann.  377,  8  L.R.A. 
(N.S.)  1180,  39  So.  37,  5  Ann.  Cas.  871; 
Westefeldt's   Succession,  122  La.   Ann. 
836,  48  So.  281;  Fisher  v.  State,  106  Md. 
104,  66  Atl.   661;   Washington   County 
Hospital  Asso.  v.  Mealey,  121  Md.  274, 
48  L.R.A.(N.S.)  373,  88  Atl.  136,  Ann. 
Cas.  1916B,  1050;  Minot  v.  Winthrop, 
162  Mass.  113,  26  L.R.A.  269,  38  N.  E. 
512;  Emmons  v.  Shaw,  171  Mass.  410, 
50  N.  E.  1033;  Crocker  v.  Shaw,  174 
Mass.  266,  54  N.  E.  549;  Frothingham 
V.  Shaw,  175  Mass.  59,  78  Am.  St.  Rep. 
475,  55  N.  E.  623;  Atty.  Gen.  v.  Stone, 
209  Mass.  186,  95  N.  E.  395;  Atty.  Gen. 
V.   Clark,  222  Mass. -291,  L.R.A.1916C, 
679,  110  N.  E.  299,  Ann.   Cas.  1917B, 
119;  Union  Trust  Co.  v.  Wayne  Probate 
Judge,  125  Mich.  487,  84  N.  W.  1101; 
State  ex  rel.  Gage  v.  Probate  Ct.  112 
Minn.  279,  128  N.  W.  18;  State  ex  rel. 
Fath  V.  Henderson,  160  Mo.  190,  60  S. 
W.  1093;  Maguire  v.  University  of  Mis- 
souri, 271  Mo.  359,  196  S.  W.  737;  Re 
Cupple,  272  Mo.  465,  199   S.   W.   556; 
Gelsthorpe  v.  Furnell,  20  Mont.  299,  39 
L.R.A.  170,  61  Pac.  267;  Re  Touhy,  36 
Mont.  431,  90  Pac.  170;   State  ex  rel. 
Floyd  v.  District  Ct.  41  Mont.  357,  109 
Pac.  438;  Howell  v.  Edwards,  88  N.  J. 
L.  134,  96  Atl.  186;  Re  Hamilton,  148 
N.  Y.  310,  42  N.  E.  717;  Re  Sherman, 
153  N.  Y.  1,  46  N.  E.  1032;  Re  Dows, 
167  N.  Y.  227,  52  L.R.A.  433,  88  Am.  St. 
Rep.  508,  60  N.  E.  439;  Re  Delano,  176 
N.  Y.  486,  64  L.R.A.  279,  68  N.  E.  871 ; 
Re  Lansing,  182  N.  Y.  238,  74  N.  E.  882; 
Re  White,  208  N.  Y.  64,  46  L.R.A. (N.S.) 
714, 101  N.  E.  793,  Ann.  Cas.  1914D,  75; 
Re  Zborowski,  213  N.  Y.  109,  107  N.  E. 
44;  Re  Penfold,  216  N.  Y.  163,  110  N. 
E.  497,  Ann.  Cas.  1916A,  783;  Alvany 
V.  Powell,  56  N.  C.  (2  Jones,  Eq.)  51; 
Re  Morris,  138  N.  C.  259,  50  S.  E.  682; 
Finnen's  Estate,  196  Pa.  72,  46  Atl.  269; 
JeweU's  Estate,  236  Pa.  119,  83  Atl.  610; 
Jackson  v.  Myers,  257  Pa.  104,  L.R.A. 
1917F,  821,  101  Atl.  341;  Sherman  tJ 


State,   25   S.   D.  369,  33  L.RJl.(N.S.) 
606,  126  N.  W.  611;  Knox  v.  Emerson, 
123  Tenn.  409,  131  S.  W.  972;  Dixon  v 
Ricketts,   26    Utah,   215,   72    Pac.   947 
Schoolfield  v.  Lynchburg,  78  Va.  366 
Re    Joyslin,   76   Vt    88,   66    Atl.   281 
State  V.  Clark,  30  Wash.  439,  71  Pac 
20 ;  Nunnemacher  v.  State,  129  Wis.  190, 
9  L.R.A.(N.S.)  121,  108  N.  W.  627,  9 
Ann.  Cas.  711. 

Sovereign  power  to  regulate  any  sub- 
ject-matter may  have  (a)  positive  ex- 
pression in  rules,  requirements,  or 
requisitions  established  by  legislative 
authority,  or  (b)  negative  expression  in 
the  absence  of  such  rules,  requirements, 
or  requisitions;  the  absence  of  any  par- 
ticular class  of  rules,  requirements,  or 
requisitions  indicating  the  legislative 
will  that,  in  that  aspect,  the  subject- 
matter  shall  be  free  from  regulative  re- 
straint and  requisition.  The  sovereign 
power  of  a  state  to  regulate  descent  and 
distribution  will  always  be  found  to 
have  been  expressed,  in  the  matter  of 
the  requisition  of  death  duties  of  the 
kind  which  are  essentially  a  manifesta- 
tion of  such  power,  either  (a)  in  the 
requisition  of  such  death  duties,  or  (b) 
in  the  absence  of  any  such  requisition; 
thus  indicating  the  will  of  the  state  that 
there  shall  be  no  such  requisition. 

Gibbons  v.  Ogden,  9  Wheat.  1,  209, 
6  L.  ed.  23,  73;  Gloucester  Ferry  Co. 
V.  Pennsylvania,  114  U.  S.  196,  203,  204, 
29  L.  ed.  158,  161,  162,  1  Inters.  Com. 
Rep.  382,  6  Sup.  Ct.  Rep.  826;  Hammer 
V.  Dagenhart,  247  U.  S.  261,  269,  62  L. 
ed.  1101,  1104,  3  A.L.R.  649,  38  Sup. 
Ct.  Rep.  529,  Ann.  Cas.  1918E,  724; 
Passenger  Cases,  7  How.  283,  399,  12 
L.  ed.  702,  750. 

The  taxing  power  of  the  United  States 
cannot  constitutionally  be  so  exercised 
as  to  amount  to  a  usurpation  of  any 
sovereign  power  belonging  to  the  states. 
If  the  United  States  have  attempted  to 
impose  death  duties  in  a  form  in  which 
such  requisitions  are  essentially  a  mani- 
festation of  the  sovereign  power  to  regu- 
late descent  and  distribution,  this  is  an 
attempted  usurpation  of  a  sovereign 
power  belonging  to  the  states. 

Knowlton  v.  Moore,  178  U.  S.  41,  59, 
44  L.  ed.  969,  977,  20  Sup.  Ct.  Rep.  747; 
Gloucester  Ferry  Co.  v.  Pennsylvania, 
114  U.  S.  196,  214,  29  L.  ed.  158,  165, 1 
Inters.  Com.  Rep.  382,  5  Snp.  Ct.  Rep* 
826;  Pullman  Co.  v.  Kansas,  216  U.  S. 
56,  54  L.  ed.  378,  30  Sup.  Ct.  Rep.  232, 
reversing  75  Kan.  664,  90  Pac.  319; 
Ludwig  V.  Western  U.  Teleg.  Co.  216 
U.   S.   146,   162,   64   L.   ed.    423,   429, 
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30  Sup.  Ct  Rep.  380;  Brown  v.  Mary- 
land, 12  Wheat.  419,  6  L.  ed.  678; 
Passenger  Cases,  7  How.  283,  12  L.  ed. 
702;  Almy  v.  California,  24  How.  169, 
16  L.  ed.  644;  Ward  v.  Maryland,  12 
WaU.  418,  20  L.  ed.  449;  Walton  v.  Mis- 
souri, 91  U.  S.  275,  23  L.  ed.  347;  Hanni- 
bal &  St.  J.  R.  Co.  V.  Husen,  96  U.  S. 
466,  24  L.  ed.  627;  Tieman  v.  Rinker, 
102  U.  S.  123,  26  L.  ed.  103 ;  Webber  v. 
Virginia,  103  U.  S.  344,  26  L.  ed.  665; 
Western  U.  Teleg.  Co.  v.  Texas,  105  U. 
S.  460,  466,  26  L.  ed.  1067,  1068;  West- 
ern U.  Teleg.  Co.  v.  Kansas,  216  U.  S. 
1,  27,  64  L.  ed.  355,  366,  30  Sup.  Ct.  Rep. 
190;  Robbins  v.  Taxing  Dist.  120  U.  S. 
489,  494,  30  L.  ed.  694,  696,  1  Inters. 
Com.  Rep.  45,  7  Sup.  Ct.  Rep.  592; 
Philadelphia  &  S.  Mail  S.  S.  Co.  v. 
Pennsylvania,  122  U.  S.  326,  336,  30  L. 
ed.  1200,  1201,  1  Inters.  Com.  Rep.  308, 
7  Sup.  Ct.  Rep.  1118;  California  v.  Cen- 
tral P.  R.  Co.  127  U.  S.  1,  32  L.  ed.  150, 
2  Inters.  Com.  Rep.  153,  8  Sup.  Ct.  Rep. 
1073;  Postal  Teleg.-Cable  Co.  v.  Rich- 
mond, 249  U.  S.  252,  261,  63  L.  ed.  690, 
595,  39  Sup.  Ct.  Rep.  265;  New  York  ex 
rel.  Bank  of  Commerce  v.  Tax  Comrs.  2 
Black,  620,  634,  17  L.  ed.  451,  455; 
South  Carolina  v.  United  States,  199  U. 
S.  437,  448,  452,  50  L.  ed.  261,  264,  266, 
26  Sup.  Ct.  Rep.  110,  4  Ann.  Cas.  737; 
Hammer  v.  Dagenhart,  247  U.  S.  261, 
275,  62  L.  ed.  1101,  3  A.L.R.  649,  38 
Sup.  Ct.  Rep.  529,  Ann.  Cas.  1918E,  724; 
Collector  v.  Day  (Buffington  v.  Day)  11 
WaU.  113,  20  L.  ed.  122. 

The  death  duty  attempted  to  be  im- 
posed by  the  Act  of  September  8,  1916, 
is  of  such  form  that,  if  effective,  its 
enactment  would  be  a  usurpation  of  the 
sovereign  power  to  regulate  descent  and 
distribution. 

Pollock  V.  Farmers'  Loan  &  T.  Co.  157 
U.  S.  429,  561,  39  L.  ed.  .759,  812,  15 
Sup.  Ct.  Rep.  673;  Carpenter  v.  Penn- 
sylvania, 17  How.  456,  15  L.  ed.  127; 
Orr  V.  Oilman,  183  U.  S.  278,  285,  46 
L.  ed.  196,  200,  22  Sup.  Ct.  Rep.  213; 
Strode  v.  Com.  52  Pa.  181;  Nicol  v. 
Ames,  173  U.  S.  509,  521,  43  L.  ed.  786, 
19  Sup.  Ct.  Rep.  522;  Re  McKennan, 
25  S.  D.  369,  33  L.R.A.(N.S.)  606,  126 
N.  W.  611;  Clapp  v.  Mason,  94  U.  S. 
589,  24  L.  ed.  212 ;  Mason  v.  Sargent,  104 
U.  S.  689,  26  L.  ed.  894;  Sturges  v. 
United  States,  117  U.  S.  363,  29  L.  ed. 
920,  6  Sup.  Ct.  Rep.  767;  United  States 
V.  Jones,  236  U.  S.  106,  59  L.  ed.  488, 
35  Sup.  Ct.  Rep.  261,  Ann.  Cas.  1916A, 
316;  McCoach  v.  Pratt,  236  U.  S.  562, 
69  L.  ed.  720,  35  Sup.  Ct.  Rep.  421; 
Uterhart  v.  United  States,  240  U.  S.  698, 
66  li.  ed. 


60  L.  ed.  819,  36  Sup.  Ct.  Rep.  417;  Sage 
v.  United  States,  250  U.  S.  33,  63  L.  ed. 
828,  39  Sup.  Ct.  Rep.  415;  Cahen  v. 
Brewster,  203  U.  S.  543,  51  L.  ed.  310, 
27  Sup.  Ct.  Rep.  174,  8  Ann.  Cas.  215. 

If  the  exaction  complained  of  is  a 
tax  in  respect  of  the  transfer  of  the 
whole  estate,  it  must  relate  to  the  trans- 
fer to  the  personal  representatives,  and 
therefore  be  an  unconstitutional  attempt 
to  tax  an  essential  step  lawfully  re- 
quired by  the  states  in  the  exercise  of 
their  exclusive  power  over  descent  and 
distribution. 

United  States  v.  Perkins,  163  U.  S. 
626,  628,  41  L.  ed.  287,  288,  16  Sup.  Ct. 
Rep.  1073;  Magoun  v.  Illinois  Trust  & 
Sav.  Bank,  170  U.  S.  283,  288,  42  L. 
ed.  1037,  1040,  18  Sup.  Ct.  Rep.  694; 
Knowlton  v.  Moore,  178  U.  S.  41,  46, 
56,  44  L.  ed.  969,  971,  975,  20  Sup.  Ct. 
Rep.  747;  Orr  v.  Oilman,  183  U.  S.  278, 
289,  46  L.  ed.  196,  202,  22  Sup.  Ct.  Rep. 
213;  Eidman  v.  Martinez,  184  U.  S.  678, 
589,  46  L.  ed.  697,  703,  22  Sup.  Ct.  Rep. 
515;  Moore  v.  Ruckgaber,  184  U.  S.  693, 
696,  46  L.  ed.  705,  706,  22  Sup.  Ct.  Rep. 
521;  Blackstone  v.  Miller,  188  U.  S.  189, 
204-206,  47  L.  ed.  439,  444,  446,  23  Sup. 
Ct.  Rep.  277;  Snyder  v.  Bettman,  190 
U.  S.  249,  250,  47  L.  ed.  1035,  1036,  23 
Sup.  Ct.  Rep.  803;  Vanderbilt  v.  Eid- 
man, 196  U.  S.  480,  497,  49  L.  ed.  663, 
569,  25  Sup.  Ct.  Rep.  331;  Cahen  v. 
Brewster,  203  U.  S.  543,  550,  551,  61  L. 
ed.  310,  313,  314,  27  Sup.  Ct.  Rep.  174,  8 
Ann.  Cas.  215;  Tilt  v.  Kelsey,  207  U. 
S.  43,  52  L.  ed.  95,  28  Sup.  Ct.  Rep. 
1;  Keeney  v.  New  York,  222  U.  S.  625, 
537,  56  L.  ed.  299,  305,  38  L.R.A.(N.S.) 
1139,  32  Sup.  Ct.  Rep.  105;  Maxwell  v. 
Bugbee,  250  U.  S.  525,  63  L.  ed.  1124, 
40  Sup.  Ct.  Rep.  2;  People  ex  rel.  Oould 
V.  Barker,  150  N.  Y.  52,  44  N.  E.  785; 
Worcester  v.  Georgia,  6  Pet.  515,  570, 
8  L.  ed.  483,  504;  Oreen  v.  Creighton 
(Kendall  v.  Creighton)  23  How.  90,  106, 
16  L.  ed.  419,  423;  Dixon  v.  Ramsay,  3 
Cranch,  319,  323,  324,  2  L.  ed.  45^-456; 
Vaughan  v.  Northup,  16  Pet.  1,  6,  6,  10 
L.  ed.  639-641;  Board  of  Public  Works 
V.  Columbia  College,  17  Wall.  521,  21 
L.  ed.  687;  Wall  v.  Bissell,  125  U.  S. 
382,  389,  390,  31  L.  ed.  772,  776,  8  Sup. 
Ct.  Rep.  979;  Byers  v.  McAuley,  149 
U.  S.  608,  613,  615,  37  L.  ed.  867,  870, 
871,  13  Sup.  Ct.  Rep.  906;  Raugh  v. 
Weis,  138  Ind.  42,  37  N.  E.  331;  Stagg 
v.  Green,  47  Mo.  500;  State  ex  rel. 
Welch  V.  Morrison,  244  Mo.  193,  148  S. 
W.  907;  Ex  parte  Peterson,  263  U.  8. 
300,  312,  64  L.  ed.  919,  926,  40  Sup.  Ct. 
Rep.  543;  Griffith  r.  Frazier,  8  Cranch, 
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9,  3  L.  ed.  471;  Kane  ▼.  Paul,  14  Pet.  33, 
10  L.  ed.  341;  Grignon  ▼.  Astor,  2  How. 
319,  338,  11  L.  ed.  283,  290;  Hagan  v.. 
Walker,  14  How.  29,  35,  14  L.  ed.  312, 
315;  Carpenter  v.  Pennsylvania,  17  How. 
456,  15  L.  ed.  127;  Wilkins  v.  EUett,  9 
VVaU.  740,  19  L.  ed.  586;  Yonley  v. 
Lavender,  21  Wall.  276,  22  L.  ed.  536; 
Kieley  v.  McGlynn,  21  Wall.  503,  22 
L.  ed.  599;  Wilkins  v.  Ellett,  108  U.  S. 
256,  27  L.  ed.  718,  2  Sup.  Ct.  Eep.  641 ; 
Borer  v.  Chapman,  119  U.  S.  587,  30 
L.  ed.  532,  7  Sup.  Ct.  Rep.  342;  Baker 
V.  Baker,  E.  &  Co.  242  U.  S.  394,  61 
L.  ed.  386,  37  Sup.  Ct.  Bep.  152;  Shoen- 
berger  ▼.  Lancaster  Say.  Inst.  28  Pa. 
459;  Strode  v.  Com.  52  Pa.  181;  North- 
em  Trust  Co.  T.  Lederer,  257  Fed.  812; 
United  States  v.  Jones,  236  U.  S.  106, 
59  L.  ed.  488,  35  Sup.  Ct.  Rep.  261,  Ann. 
Cas.  1916A,  316;  McCoach  y.  Pratt,  236 
U.  S.  562,  59  L.  ed.  722,  35  Sup.  Ct.  Rep. 
421;  Beauregard  y.  New  Orleans,  18 
How.  497,  603,  15  L.  ed.  469,  472;  New- 
comb  y.  Williams,  9  Met.  525;  Hunter 
y.  Bryson,  5  Gill.  4b  J.  483,  25  Am.  Dee. 
313;  Hagthorp  y.  Hook,  1  Gill  &  J.  270; 
Fisher  y.  State,  106  Md.  104,  66  Atl. 
661 ;  Smith  y.  Denny,  37  Mo.  20 ;  South- 
worth  y.  Southworth,  173  Mo.  59,  73  S. 
W.  129;  Sevier  v.  Woodson,  205  Mo. 
202,  120  Am.  St.  Rep.  728,  104  S.  W.  1; 
State  ex  rel.  Welch  y.  Morrison,  244  Mo. 
202,  148  S.  W.  907;  Alyany  y.  Powell, 
55  N.  C.  (2  Jones,  Eq.)  51;  Whit  y.  Ray, 
26  N.  C.  (4  Ired.  L.)  14;  California  y. 
Central  P.  R.  Co.  127  U.  S.  1,  32  L.  ed. 
150,  2  Inters.  Com.  Rep.  153,  8  Sup.  Ct. 
Rep.  1073;  Collector  y.  Day  (Buffington 
V.  Day)  11  Wall.  113,  20  L.  ed.  122; 
Flint  y.  Stone  Tracy  Co.  220  U.  S.  107 
55  L.  ed.  389,  31  Sup.  Ct.  Rep.  342,  Ann'. 
Cas.  1912B,  1312;  South  Carolina  y. 
United  States,  199  U.  S.  437,  50  L.  ed. 
261,  26  Sup.  Ct.  Rep.  110,  4  Ann.  Cas. 
737;  Fifield  y.  Close,  15  Mich.  505;  War- 
ren  y.  Paul,  22  Ind.  276;  Union  Bank 
y.  Hill,  3  Coldw.  325;  Jones  y.  Keep, 
19  Wis.  369;  Sayles  y.  Dayis,  22  Wis. 
225;  Craig  y.  Dimock,  47  111.  308;  Car- 
penter y.  Snelling,  97  Mass.  452 ;  Latham 
y.  Smith,  45  111.  29 ;  Dayis  y.  Richardson, 
45  Miss.  499,  7  Am.  Rep.  732;  Wade  y. 
Foss,  96  Me.  230,  52  Atl.  640;  Smith  y. 
Short,  40  Ala.  385;  Bumpass  y.  Taggart, 
26  Ark.  398,  7  Am.  Rep.  623;  Duffy  y. 
Hobson,  40  Cal.  240,  6  Am.  Rep.  617; 
Trowbridge  y.  Addoms,  23  Colo.  518,  48 
Pac.  535;  Griffin  y.  Ranney,  35  Conn. 
239;  Garland  y.  Gaines,  73  Conn.  662, 
84  Am.  St.  Rep.  182,  49  Atl.  19;  SmaU 
y.  Slocumb,  112  Ga.  279,  53  L.R.A.  130, 
81  Am.  St.  Rep.  50,  37  8.  E.  481;  Bunk- 
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er  y.  Green,  48  111.  243;  Richardson  v. 
Roberts,  195  Bl.  27,  62  N.  E.  840;  Wal- 
lace y.  Crayens,  34  Ind.  534;  Hunter  v. 
Cobb,  1  Bush,  239;  Pargoud  y.  Richard- 
son, 30  La.  Ann.  1286;  Holt  y.  Hart's 
Liquidators,  33  La.  Ann.  673;  Dudley 
y.  Wells,  55  Me.  145;  Sawyer  y.  Parker, 
57  Me.  39 ;  Wade  y.  Curtis,  96  Me.  309, 
52  Atl.  762;  Green  y.  Hoi  way,  101  Mass. 
243,  3  Am.  Rep.  339;  Moore  y.  Quirk, 
105  Mass.  49,  7  Am.  Rep.  499;  Clemens 
y.  Conrad,  19  Mich.  170;  Sammons  y. 
Halloway,  21  Mich.  162,  4  Am.  Bep.  465; 
Amos-Richita  y.  Northwestern  Mut.  L. 
Ins.  Co.  143  Mich.  684,  107  N.  W.  707; 
People  ex  rel.  Barbour  y.  Gates,  43  N. 
Y.  40;  Moore  y.  Moore,  47  N.  Y.  467,  7 
Am.  Rep.  466;  Gilbert  y.  Sage,  5  Lans. 
287,  affirmed  in  57  N.  Y.  641;  Haight 
y.  Grist,  64  N.  C.  739;  Cassidy  y.  St. 
Germain,  22  R.  I.  53,  46  Atl.  35;  Ken- 
nedy y.  Roundtree,  59  S.  C.  324,  82  Am. 
St.  Rep.  841,  37  S.  E.  942;  Miller  y. 
Morrow,  5  Heisk.  688;  Walt  y.  Walsh, 
10  Heisk.  314;  Sporrer  y.  Eifler,  1  Heisk. 
633;  Southern  Ins.  Co.  y.  Estes,  106 
Tenn.  472,  52  L.R.A.  915,  82  Am.  St 
Rep.  892,  62  S.  W.  149;  Watson  v. 
Mirike,  25  Tex.  Ciy.  App.  527,  61  S.  W. 
538;  Hale  y.  Wilkinson,  21  Gratt.  75; 
Dawson  v.  McCarty,  21  Wash.  314,  75 
Am.  St.  Rep.  841,  57  Pac.  816 ;  Freedman 
y.  Sigel,  10  Blatchf.  327,  Fed.  Cas.  No. 
5,080;  State  ex  rel.  Lakey  y.  Garton,  32 
Ind.  1,  2  Am.  Rep.  315;  Ambrosini  v. 
United  States,  187  U.  S.  1,  47  L.  ed. 
49,  23  Sup.  Ct.  Rep.  1,  12  Am.  Crim. 
Rep.  699;  United  States  y.  Owens,  100 
Fed.  70;  Stimeman  y.  Smith,  40  C.  C. 
A.  581,  100  Fed.  600;  Warwick  y.  Bett- 
man,  102  Fed.  127,  affirmed  in  47  C.  C. 
A.  185,  108  Fed.  46;  Van  Brocklin  v. 
Tennessee  (Van  Brocklin  y.  Anderson) 
117  U.  S.  151,  29  L.  ed.  845,  6  Sup.  Ct. 
Rep.  670;  M'Culloch  y.  Maryland,  4 
Wheat.  316,  4  L.  ed.  579;  Weston  v. 
Charleston,  2  Pet.  449,  466,  7  L.  ed.  481, 
487;  New  York  ex  rel.  Bank  of  Com- 
merce y.  Tax  Comrs.  2  Black,  620,  634, 
635,  17  L.  ed.  451,  455,  456;  Pacific  Ins. 
Co.  y.  Soule,  7  Wall.  433,  19  L.  ed.  95; 
United  States  y.  Baltimore  &  O.  R.  Co. 
17  Wall.  322,  21  L.  ed.  597;  Hannibal 
&  St.  J.  R.  Co.  y.  Husen,  95  U.  S.  465, 
472,  24  L.  ed.  527,  530;  Merchants'  Nat. 
Bank  y.  United  States,  101  U.  S.  1,  6, 
25  L.  ed.  979;  Webber  y.  Virginia,  103 
U.  S.  344,  350,  26  L.  ed.  565,  567; 
Taney's  Letter  to  Hon.  S.  P.  Chase« 
Secretary  of  Treasury,  157  U.  S.  701,  39 
L.  ed.  1155,  15  Sup.  Ct.  Rep.  ix;  Fair- 
bank  y.  United  States,  181  U.  S.  283, 
290,  291,  45  L.  ed.  862,  865,  866,  21  Sup. 
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IMO. 
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Ot.  Bep.  648,  15  Am.  CrinL  Rep.  135; 
United  States  v.  Doremos,  249  U.  S.  86, 
94,  63  L.  ed.  493,  496,  39  Sup.  Ct.  Bep. 
214;  Evans  v.  Qore,  253  U.  S.  245,  64 
L.  ed.  887,  11  A.L.R.  519,  40  Sup.  Ct. 
Bep.  550;  New  York  v.  MUn,  11  Pet. 
102,  138,  9  L.  ed.  648,  662;  Passenger 
Cases,  7  How.  283,  399,  12  L.  ed.  702, 
760;  Lane  County  v.  Oregon,  7  Wall.  71, 
76, 19  L.  ed.  101,  104;  Texas  v.  White,  7 
Wall.  700,  725, 19  L.  ed.  227,  237;  Veazie 
Bank  ▼.  Fenno,  8  Wall.  533,  541,  547, 
19  L.  ed.  482,  485,  487;  Ward  v.  Mary- 
land, 12  Wall.  418,  427,  20  L.  ed.  449, 
451;  Union  P.  B.  Co.  v.  Peniston,  18 
WaU.  5,  30,  31,  21  L.  ed.  787,  791,  792; 
United  States  v.  Cruikshank,  92  U.  S. 
542,  550,  23  L.  ed.  588,  590;  Farrington 
V.  Tennessee,  95  U.  S.  679,  24  L.  ed.  558 ; 
Pollock  V.  Farmers'  Loan  &  T.  Co.  157 
U.  S.  429,  560,  581,  584,  39  L.  ed.  759, 
812,  819,  820,  15  Sup.  Ct.  Bep.  673; 
Plummer  v.  Coler,  178  U.  S.  115,  44  L. 
ed.  998,  20  Sup.  Ct.  Bep.  829;  Hammer 
V.  Dagenhart,  247  U.  S.  251,  275,  62  L. 
ed.  1101,  3  A.L.B.  649,  38  Sup.  Ct.  Rep. 
529,  Ann.  Cas.  1918E,  724;  South  Cov- 
ington &  C.  Street  B.  Co.  v.  Kentucky, 
252  U.  S.  399,  404,  64  L.  ed.  631,  40 
Sup.  Ct.  Bep.  378. 

If  the  exaction  complained  of  is  a  tax 
in  respect  of  the  transfer  to  those 
beneficially  entitled,  or  an  income  tax, 
it  is  unconstitutional  because  of  its  gross 
and  capricious  inequalities. 

Cooley,  Const.  Lim.  7th  ed.  p.  695 
Woodbridge  v.  Detroit,  8  Mich.  274 
Black,  Am.  Const.  Law,  3d  ed.  p.  442 
Seligman,  Essays  in  Taxn.  7th  ed.  pp.  5- 
7,  77;  Bedfield,  Theory  &  Practice  of 
Taxn.  p.  511 ;  Pollock  v.  Farmers'  Loan  & 
T.  Co.  157  U.  S.  429,  560,  581-584,  39  L. 
ed.  759,  812,  819,  820,  15  Sup.  Ct.  Rep. 
673;  Story,  Const.  5th  ed.  §  1399;  Cooley, 
Const.  Lim.  pp.  237,  239,  240,  242-244; 
Nicol  V.  Ames,  173  U.  S.  509,  43  L.  ed. 
786,  19  Sup.  Ct.  Bep.  522;  Fletcher  v. 
Peck,  6  Cranch,  87,  135,  136,  143,  3  L. 
ed.  162,  177,  178,  180 ;  Terrett  v.  Taylor, 
9  Cranch,  43,  50,  52,  3  L.  ed.  650,  653, 
654;  Bank  of  Columbia  v.  Okely,  4 
Wheat.  235,  244,  4  L.  ed.  559,  561 ;  Wil- 
kinson v.  Leland,  2  Pet.  627,  657,  7  L. 
ed.  542,  553;  Yeazie  Bank  v.  Fenno,  8 
Wall.  533,  541,  19  L.  ed.  482,  485;  Col- 
lector V.  Day  (Buffington  v.  Day)  11 
Wall.  113,  123,  124,  127,  20  L.  ed.  122, 
125-127;  Ward  v.  Maryland,  12  Wall. 
418,  427,  20  L.  ed.  449,  451;  Osbom  v. 
Nicholson,  13  Wall.  654,  662,  20  L.  ed. 
689,  695;  State  Tax  on  Foreign-held 
Bonds,  15  WaU.  300,  320,  21  L.  ed.  179, 

187 ;  Union  P.  B.  Co.  v.  Peniston,  18  Wall. 
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5,  30,  21  L.  ed.  787,  791 ;  Calder  v.  Bull, 
3  Dall.  386,  388,  1  L.  ed.  648,  649;  Citi- 
zens' Savings  &  L.  Asso.  v.  Topeka,  2^ 
Wall.  655,  22  L.  ed.  455;  Hurtado  v. 
California,  110  U.  S.  516,  535,  536,  28 
L.  ed.  232,  238,  239,  4  Sup.  Ct.  Bep. 
Ill,  292;  Yick  Wo  v.  Hopkins,  118  U. 
S.  356,  369,  370,  30  L.  ed.  220,  226,  6 
Sup.  Ct.  Bep.  1064;  Leeper  v.  Texas,  139 
U.  S.  462,  467,  468,  35  L.  ed.  225-227,  11 
Sup.  Ct.  Bep.  577;  Giozza  v.  Tieman, 
148  U.  S.  657,  662,  37  L.  ed.  599,  601, 
13  Sup.  Ct.  Bep.  721;  Scott  v.  McNeal, 
154  U.  S.  34,  45,  38  L.  ed.  896,  901,  14 
Sup.  Ct.  Bep.  1108;  Chicago,  B.  &  Q. 
B.  Co.  V.  Chicago,  166  U.  S.  226,  235- 

237,  41  L.  ed.  979,  984,  985,  17  Sup.  Ct. 
Bep.  581;  Holden  v.  Hardy,  169  U.  S. 
366,  389,  390,  42  L.  ed.  780,  790, 18  Sup. 
Ct  Bep.  383;  Knowlton  v.  Moore,  178 
U.  S.  41,  76,  77,  109,  110,  44  L.  ed.  969, 
983,  984,  996,  997,  20  Sup.  Ct.  Bep.  747; 
McCray  v.  United  States,  195  U.  S.  27, 
63^49  L.  ed.  78,  98,  24  Sup.  Ct.  Bep. 
769,  1  Ann.  Cas.  561 ;  South  Carolina  v. 
United  States,  199  U.  S.  437,  448,  449, 
451,  50  L.  ed.  261,  264r-266,  26  Sup.  Ct. 
Bep.  110,  4  Ann.  Cas.  737;  Ballard  v. 
Hunter,  204  U.  S.  241,  256,  51  L.  ed. 
461,  472,  27  Sup.  Ct.  Bep.  261;  Evans  v. 
Gore,  253  U.  S.  245,  64  L.  ed.  887,  11 
A.L.B.  519,  40  Sup.  Ct.  Bep.  550;  Pas- 
senger Cases,  7  How.  283,  12  L.  ed.  702 ; 
United  States  v.  Baltimore  &  0.  B.  Co. 
17  Wall.  322,  21  L.  ed.  597;  Parkers- 
burg  V.  Brown,  106  U.  S.  487,  27  L.  ed. 

238,  1  Sup.  Ct.  Bep.  442;  Cole  Vi  La- 
grange, 113  U.  S.  1,  28  L.  ed.  896,  5 
Sup.  Ct.  Bep.  416;  Norwood  v.  Baker, 
172  U.  S.  269,  279,  292,  43  L.  ed.  443, 
447,  452,  19  Sup.  Ct.  Bep.  187;  French 
v.  Barber  Asphalt  Paving  Co.  181  U.  S. 
324,  344,  45  L.  ed.  879,  889,  21  Sup.  Ct. 
Bep.  625;  Wight  v.  Davidson,  181  U.  S. 
371,  384,  385,  45  L.  ed.  900,  906,  907,  21 
Sup.  Ct.  Bep.  616 ;  Fallbrook  Irrig.  Dist. 
V.  Bradley,  164  U.  S.  112,  158,  176,  177, 
41  L.  ed.  369,  388,  394,  395,  17  Sup.  Ct. 
Bep.  56;  Connolly  v.  Union  Sewer  Pipe 
Co.  184  U.  S.  540,  563,  46  L.  ed.  679,  691, 
22  Sup.  Ct.  Bep.  431;  Green  v.  Frazier, 
253  U.  S.  233,  238,  239,  64  L.  ed.  878, 
881,  40  Sup.  Ct.  Bep.  499;  United  States 
V.  Cruikshank,  92  U.  S.  542,  555,  23  L. 
ed.  588,  592;  Patton  v.  Brady,  184  U.  S. 
608,  46  L.  ed.  713,  22  Sup.  Ct.  Bep.  493 : 
McMillen  v.  Anderson,  95  U.  S.  37,  24 
L.  ed.  335;  United  States  v.  Singer,  15 
Wall.  Ill,  21  L.  ed.  49;  Cummings  v. 
Merchants'  Nat.  Bank,  101  U.  S.  153, 
157,  25  L.  ed.  903,  904;  Hagar  v.  Bec- 
lamation  Dist.  Ill  U.  S.  701,  705,  28 
L.  ed.  569,  571,  4  Sup.  Ct.  itep.  663: 
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Barbier  v.  Connolly,  113  U.  S.  27,  28 
L.  ed.  923,  5  Sup.  Ct.  Rep.  357;  Soon 
Hing  V.  Crowley,  113  U.  S.  703,  28  L.  ed. 
1145,  5  Sup.  Ct.  Rep.  730;  Kentucky  R. 
Tax  Cases,  115  U.  S.  321,  337,  29  L.  ed. 
414,  419,  6  Sup.  Ct.  Rep.  57;  Missouri 
P.  R.  Co.  V.  Humes,  115  U.  S.  512,  523, 
29  L.  ed.  463,  466,  6  Sup.  Ct  Rep.  110; 
Royall  V.  Virginia,  116  U.  S.  572,  580, 
29  L.  ed.  735,  737,  6  Sup.  Ct.  Rep.  510; 
Hayes  v.  Missouri,  120  U.  S.  68,  30  L. 
ed.  578,  7  Sup.  Ct.  Rep.  350 ;  Pacific  Exp. 
Co.  V.  Seibert,  142  U.  S.  339,  351,  354, 
35  L.  ed.  1035. 1039, 1040,  3  Inters.  Com. 
Rep.  810,  12  Sup.  Ct.  Rep.  250 ;  Magoun 
V.  Illinois  Trust  &  Sav.  Bank,  170  U. 
S.  283,  293,  294,  300,  42  L.  ed.  1037, 
1042,  1043,  1045,  18  Sup.  Ct.  Rep.  594; 
Cotting  ▼.  Kansas  City  Stock  Yards  Co. 
(Cotting  V.  Godard)  183  U.  S.  79,  112, 
46  L.  ed.  92,  109,  22  Sup.  Ct.  Rep.  30; 
Florida  C.  &  P.  R.  Co.  v.  Reynolds,  183 
U.  S.  471,  477,  478,  46  L.  ed.  283,  286, 
287,  22  Sup.  Ct.  Rep.  176;  Armour  Pack- 
ing Co.  y.  Lacy,  200  U.  S.  226,  236,  50 
L.  ed.  451,  457,  26  Sup.  Ct.  Rep.  232; 
New  York  ex  rel.  Hatcb  v.  Reardon,  204 
U.  S.  152,  159,  160,  51  L.  ed.  415,  421, 
422,  27  Sup.  Ct.  Rep.  188,  9  Ann.  Cas. 
736;  Travia  v.  Yale  &  T.  Mfg.  Co.  252 
U.  S.  60,  77,  78,  64  L.  ed.  460,  468,  469, 
40  Sup.  Ct.  Rep.  228;  United  States 
V.  Doremus,  249  U.  S.  86,  94,  63  L.  ed. 
493,  496,  39  Sup.  Ct.  Rep.  214;  Ballard 
V.  Hunter,  204  U.  S.  241,  262,  51  L.  ed. 
461,  474,  27  Sup.  Ct.  Rep.  261;  David- 
son y.  New  Orleans,  96  U.  S.  97,  107, 
108,  24  L.  ed.  616,  620,  621 ;  Twining  v. 
New  Jersey,  211  U.  S.  78,  100,  101,  53 
L.  ed.  97, 106,  107,  29  Sup.  Ct.  Rep.  14; 
Kentucky  R.  Tax  Cases,  115  U.  S.  321, 
337,  29  L.  ed.  414,  6  Sup.  Ct.  Rep.  57; 
Bell's  Gap  R.  Co.  v.  Pennsylvania,  134 
U.  S.  282,  237,  33  L.  ed.  892,  895,  10 
Sup.  Ct.  Rep.  533;  Gulf,  C.  &  S.  F.  R. 
Co.  V.  Ellis,  165  U.  S.  150,  155,  41  L. 
ed.  666,  668,  17  Sup.  Ct.  Rep.  255; 
American  Sugar  Ref.  Co.  v.  Louisiana, 
179  U.  S.  89,  92,  45  L.  ed.  102,  103,  21 
Sup.  Ct.  Rep.  43;  McHenry  v.  Alford, 
168  U.  S.  651,  666,  42  L.  ed.  614, 
619,  18  Sup.  Ct.  Rep.  242;  Clark  v. 
Kansas  City,  176  U.  S.  114,  119,  44 
L.  ed.  392,  397,  20  Sup.  Ct.  Rep. 
284;  Billings  v.  Dlinois,  188  U.  S.  97, 
101,  102,  47  L.  ed.  400,  402,  403,  23 
Sup.  Ct.  Rep.  272;  District  of  Colum- 
bia v.'  Brooke,  214  U.  S.  138,  150,  151, 
53  L.  ed.  941,  945,  946,  29  Sup.  Ct.  Rep. 
560;  Southern  R.  Qo.  ▼.  Green,  216  U. 
S.  400,  417,  54  L.  ed.  536,  541,  30  Sup. 
Ct.  Rep.  287, 17  Ajin.  Cas.  1247;  Griffith 
V.  Connecticut,  218  U.  S.  563,  569,  54 
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L.  ed.  1151,  1153,  31  Sup.  Ct.  Rep.  132; 
Lindsley  y.  Natural  Carbonic  Gas  Co. 
220  U.  S.  61,  78,  79,  55  L.  ed.  369,  377, 
378,  31  Sup.  Ct.  Rep.  337,  Ann.  Cas. 
1912C,  160;  Flint  v.  Stone  Tracy  Co. 
220  U.  S.  107,  174,  55  L.  ed.  389,  422, 
31  Sup.  Ct.  Rep.  342,  Ann.  Cas.  1912B, 
1312;  Keeney  v.  New  York,  222  U.  S. 
525,  536,  56  L.  ed.  299,  305,  38  L.R.A. 
(N.S.)  1139,  32  Sup.  Ct.  Rep.  105;  Sec- 
ond Employers'  Liability  Cases  (Mon- 
dou  V.  New  York,  N.  H.  ft  H.  R.  Co.) 
223  U.  S.  1,  53,  56  L.  ed.  327,  347,  38 
LJR.A.(N.S.)  44,  32  Sup.  Ct.  Rep.  169, 
1  N.  C.  C.  A.  875;  Quong  Wing  v. 
Kirkendall,  223  U..S.  59,  62,  56  L.  ed. 
350,  351,  32  Sup.  Ct.  Rep.  192;  Rosenthal 
V.  New  York,  226  U.  S.  260,  270,  57  L. 
ed.  212,  216,  33  Sup.  Ct.  Rep.  27,  Ann. 
Cas.  1914B,  71;  Metropolis  Theatre  Co. 
v.  Chicago,  228  U.  S.  61,  69,  70,  57  L. 
ed.  730,  733,  734,  33  Sup.  Ct.  Rep.  441; 
Barrett  v.  Indiana,  229  U.  S.  26,  29,  30, 
57  L.  ed.  1050,  1052,  1053,  33  Sup.  Ct. 
Rep.  692;  Billings  v.  United  States,  232 
U.  S.  261,  283,  58  L.  ed.  596,  606,  34 
Sup.  Ct.  Rep.  421;  International  Har- 
vester Co.  V.  Missouri,  234  U.  S.  199, 
215,  58  L.  ed.  1276,  1283,  52  L.R.A. 
(N.S.)  525,  34  Sup.  Ct.  Rep.  859;  Mt.  St. 
Mary's  T!emetery  Asso.  v.  Mullins,  248 
U.  S.  501,  506,  63  L.  ed.  383,  387,  39  Sup. 
Ct.  Rep.  173;  WithneU  v.  Rueckin;? 
Constr.  Co.  249  U.  S.  63,  71,  63  L.  ed. 
479,  484,  39  Sup.  Ct.  Rep.  200;  Dominion 
Hotel  Co.  V.  Arizona,  249  U.  S.  265,  63 
L.  ed.  597,  39  Sup.  Ct.  Rep.  273;  Chalk- 
er  V.  Birmingham  &  N.  W.  R.  Co.  249 
U.  S.  522,  527,  63  L.  ed.  748,  751,  39 
Sup.  Ct.  Rep.  366;  Mackay  Teleg.  ft 
Cable  Co.  v.  Little  Rock,  250  U.  S.  94, 
100,  63  L.  ed.  863,  869,  39  Sup.  Ct.  Rep.  , 
428;  Maxwell  v.  Bugbee,  250  U.  S.  525, 
541,  543,  63  L.  ed.  1124,  1132,  1133,  40 
Sup.  Ct.  Rep.  2;  Branson  v.  Bush,  251 
U.  S.  182,  189,  190,  64  L.  ed.  215,  220, 
221,  40  Sup.  Ct.  Rep.  113;  Shaffer  v. 
Carter,  252  U.  S.  37,  58,  64  L.  ed.  445, 
459,  40  Sup.  Ct.  Rep.  221;  Goldsmith 
V.  George  G.  Prendergast  Constr.  Co. 
252  U.  S.  12,  17,  18,  64  L.  ed.  427,  430, 
40  Sup.  Ct.  Rep.  273;  F.  S.  Royster 
Guano  Co.  v.  Virginia,  253  U.  S.  412,  64 
L.  ed.  989,  40  Sup.  Ct.  Rep.  560;  Gast 
Realty  &  Invest.  Co.  v.  Schneider 
Granite  Co.  240  U.  S.  55,  60  L.  ed.  523, 
36  Sup.  Ct.  Rep.  254;  Houck  v. 
Little  River  Drainage  Dist.  239  U.  S. 
254,  262,  60  L.  ed.  266,  274,  36  Sup.  Ct 
Rep.  58 ;  Martin  v.  District  of  Columbia, 
205  V.  8.  135,  139,  51  L.  ed.  743,  744, 
27  Sup.  Ct.  Rep.  440;  Broahaber  ▼. 
Union  P.  R.  Co.  240  U.  8.  1,  eO  L.  ed. 
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493,  L.R.A.1917D,  414,  36  Sup.  Ct.  Rep.  S.  526,  66  L.  ed.  299;  38  L.R.A.(N.S.) 

236,  Ann.  tias.  1917B,  713;   French  v.  1139,  32   Sup.   Ct.   Rep.  106;  Puitt  v. 

Teschemaker,  24  Cal.  544;  MUler  v.  Kis-  Gaston  County,  94  N.  C.  709,  65  Am. 

ter,  68  Cal.  142,  8  Pac.  813;  Booth  v.  Rep.  638;  Scovill  ▼.  Qeveland,  1  Ohio 

Woodbury,   32   Conn.  118;   Herriott   v.  St.  126;  DeBolt  v.  Ohio  L.  Ins,  &  T.  Co. 

Potter,  115  Iowa,   648,  89  N.   W.   91;  1   Ohio   St.  563;   Northern  Indiana  R. 

Atchison,  T.  &  S.  F.  R.  Co.  v.  Qark,  Co.  v.  Connelly,  10  Ohio  St.  159;  EUis 

60  Kan.  826,  47  L.R.A.  77,  58  Pac.  477;  v.  Prazier,  38  Or.  462,  53  L.R.A.  464, 

Sutton  V.  Louisville,  5  Dana,  28;  Lexing-  63  Pac.  642;  Bank  of  Pennsylvania  v. 

ton  V.  McQuillan,  9  Dana,  513,  35  Am.  Com.  19  Pa.  144;  Sharpless  v.  Philadel- 

Dec.  159 ;  Cheaney  v.  Hooser,  9  B.  Mon.  phia,  21  Pa.  147,  59  Am.  Dec.  759 ;  Phil- 

330;  New  Orleans  Canal  &  Bkg.  Co.  v.  adelphia  Asso.  v.  Wood,  39  Pa.  73;  Ty- 

New  Orleans,  30  La.  Ann.  1371;  Com.  g^^^    y^    School    Directors,    61    Pa.    9; 

V.  People^s  Five  Cents  Sav.  Bank,  5  Al-  purach's  Appeal;  62  Pa.  491;  Hammett 

len,  428;  Freeland  V.  Hastings,  10  Al-  ^    PhUadelphia,  65  Pa.  146;  Re  Wash- 

*f?V  ^^^o^P^'If''  n   ^«l^^°fif*^«^  ^^1^  ^1  ington  Ave;  69  Pa.  352,  8  Am.  Rep.  265; 

Allen^  268;  Portland  Bank  v.  Apthorp,  ^,g  ^     ^   ^12  Pa.  337,  4  Atl.  149 

12   Mass     252;    Cheshire   v.   Berkshire  Allegheny    City    v.    Western    Pennsyl' 

S^f"^^'  Q^Sr'^u'^oVf^i'  Woodbridge  v.  ^^^  r/^o.  138  Pa.  375,  21  Atl.  763; 

Deti^it   8Mich   274;Ryersonv   Utey,  Pittsburgh's  Petition,  138  Pa.  401,  21 

16  Mich.  269;  People  ex  rel.  Detroit  &  ^tl.  757,  769,  761;  Re  Morewood  Ave. 

?•  ^'aaa'   n  ^f^^""'  20  Mjch.  452  4  Am.  ^gg  p^  'gO,  28  Atl.  123,  132;  Cope's  Es- 

?""?;  t?^^^«7T  V'  ^*^^*^^.^^  ^^^^-  tate,191  Pa.  1,  46  L.R.A.  316,  71  Am. 

7,  14  N.W.  677;  Sanborn  V.  Rice  Coun-  cj.  fe^^  74fl  4.4  Atl   7Q.  R^  M;Tf««»,»« 


j^.iv.A.vi^.o./  #045,  J.UU  1^.  YY.  vof  f  -tt^uii.  j..g    Claimants    (Dibrell    v    Lanier)    89 

Cas.  1056;  Macon  v.  Patty,  57  Miss.  378,  rjigjjjj    497   12  LR  A    70   15  S    W   87* 

34  Am.  Rep.  451;   Deal  v.  Mississippi  j^'^  rj^ew  44  Vt   174-  Richmond  & 

County,  107  Mo.  464,  14  L.R.A.  622,  18  ^®^    p;;    t  \^«1L JL  '  qi    v^^ 

S.  W.^24;  State  v.  L^omis,  115  Mo.  307,  ^,ahv   State  S  WU^^  121  N   w' 

ji';^f29'M;.'?6|-  S'L^^'r^i:  56  ^^;  o^^t  j-^i*^^^^^^ 

Am   St  Ren  44^  SI  S  W  781-  MaOT^eau  ^^'  ^^'  ^^P*  ^^'  ^^  ^'  ^'  ^^^'  Friend 

^"pfemS:?-  ^VX^MS,  ft^rT^"  -1-^'  'g^^^  St  26,  80  ^E   1036; 

or    Ar^     Qf    R^r^    A  fid    AT  \r    \xr    oon.  ^urry  v.  bpencer,  61  N.  H.  624,  60  Am. 

J7    Am.    bt.   Kep.   4do,   47   N,    W.   Jo'J;  r>^^    oo'?.  a^^4.^  l^  «^i    n«-4.i.  L    Q«,;f. 

state  V.  United  States  &  C.  Exp.  Co.  w^lfi^^'osVLT^R^^^^   J  im 

60  N.  H.  219;  Thompson  v.  Kidder,  74  Iff'  if  **«%^®Jl  ^  ^w  "^J^^JjP^'"' 

Itafe  e'x^d.  Whitf  HLt"s;£d  dS:  ^^  ^«  -  B-'»|^  «J  T^s'^Srew 

Stafe^tSV^re^t'or   f  J..L%  ^Tilt  T^iliS?!,  47  Kk'r'55,'79 

State,  Agens,  Prosecutor,  v.  Newark,  37  .        «  '  ^     ^^   ^,'       ^    ooq.  oLtp 

N.  J.  L.  415,  18  Am.  Rep.  729;  State  ^^'  o^-  ^ep.  440,  blN.  W.  W9 ,  Mate 

ex  rel.  Richards  v.  Hammer,  42  N.  J.  L.  H^^'fj  rT  7m   1\  ^w^'Sif.^  ^*°°- 

436;  Maxwell  v.  Edwards,  89  N.  J.  L.  232,  2  L.R.A.  701,  41  N.  W  948. 

446,  99  Atl.  138;  Tide-water  Co.  v.  Cost-  The  term  "direct  taxes,"  as  used  in 

er,  18  N.  J.  Eq.  518,  90  Am.  Dec.  634;  the  Constitution,  embraces  every  exac- 

People  ex  rel.  Griffin  v.  Brooklyn,  4  N.  ^^^n  that  rests  upon  the  fact  of  owner- 

Y.  419,  55  Am.  Dec.  266;  People  ex  rel.  ship   of  real  or  personal  property,  as 

Farrington  v.  Mensching,  187  N.  Y.  8,  distinguished  from  a  tax  dependent  up- 

10  L.R.A.(N.S.)   625,  79  N.  E.  884,  10  on  the  active  use  of  property,  the  term 

Ann.  Cas.  101 ;  Stuart  v.  Palmef ,  74  N.  ''active  use"  not  indicating  the  merely 

Y.   183,   30  Am.   Rep.   289;   People   ex  passive  consequence  of  ownership,  but 

rel.   Scott  V.   Pitt,   169   N.  Y.   521,   58  rather   the   exercise   of  some   right   or 

L.R.A.  372,  62  N.  E.  662;  Re  Pell,  171  privDege. 

N.  Y.  48,  57  L.R.A.  540,  89  Am.  St.  Rep.  Brushaber  v.  Union  P.  R.  Co.  240  U. 

791,  63  N.  E.  789;  People  ex  rel.  Hatch  S.  1,  13,  60  L.  ed.  493,  499,  L.R.A.1917D, 

V.    Reardon,   184  N.   Y.   431,  8  L.R.A.  414,  36  Sup.  Ct.  Rep.  236,  Ann.  Cas. 

(N.S.)  314,  112  Am.  St.  Rep.  628,  77  N.  1917B,  713;  State  Tonnage  Tax  Cases 

E.  970,  6  Ann.  Cas.  515;  People  ex  rel.  (Cox  v.  Lott)  12  Wall.  204,  216,  20  L. 

Eisman  v.  Ronner,  185  N.  Y.  285,  77  ed.  370,  374;  State  Tax  on  Foreign-held 

N.    E.    1061 ;    Re    Keeney,    194   N.    Y.  Bonds,  15  WaU.  300,  319,  21  L.  ed.  170, 

281,  87  N.  E.  428,  affirmed  in  222  U.  186;  Pollock  v.  Farmers'  Loan  Si  T.  Co. 
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167  U.  S.  429,  567,  39  L.  ed.  769,  810, 16 
Sup.  Ct.  Rep.  673;  Thomas  ▼.  United 
States,  192  U.  S.  363,  369,  370,  48  L.  ed. 
481,  483,  484,  24  Sup.  Ct.  Rep.  305; 
Hawke  v.  Smith,  253  U.  S.  221,  227,  64 
L.  ed.  871,  10  A.L.R.  1504,  40  Sup.  Ct. 
Rep.  495 ;  Yeazie  Bank  ▼.  Fenno,  8  Wall. 
533,  544,  19  L.  ed.  482,  486;  Eisner  v. 
Macomber,  252  U.  S.  189,  205,  206.  64 
L.  ed.  521,  528,  9  A.L.R.  1570,  40  Sup. 
Ct.  Rep.  189;  Nicol  v.  Ames,  173  U.  S. 
509,  519,  521,  43  L.  ed.  786,  793,  794,  19 
Sup.  Ct.  Rep.  522;  Flint  v.  Stone  Tracy 
Co.  220  U.  S.  107,  55  L.  ed.  389,  31  Sup. 
Ct.  Rep.  342,  Ann.  Cas.  1912B,  1312; 
Pierce  v.  United  States,  232  U.  S.  290, 
291,  58  L.  ed.  609,  34  Sup.  Ct.  Rep.  427; 
Knowlton  v.  Moore,  178  U.  S.  41,  59, 
44  L.  ed.  969,  977,  20  Sup.  Ct.  Rep.  747. 

The  exaction  lacks  the  essential  char- 
acteristics of  an  excise  tax,  as  it  affects 
the  estate  of  every  decedent;  it  does  not 
rest  upon  any  right  or  privilege,  and  the 
demand  is  absolute  and  unavoidable. 

South  Carolina  v.  United  States,  39 
Ct.  a.  286,  affirmed  in  199  U.  S.  437,  50 
L.  ed.  261,  26  Sup.  Ct.  Rep.  110;  Nicol 
V.  Ames,  173  U.  S.  509,  521,  43  L.  ed. 
786,  793,  19  Sup.  Ct.  Rep.  522;  Fair- 
bank  V.  United  States,  181  U.  S.  283, 
293,  45  L.  ed.  862,  866,  21  Sup.  Ct.  Rep. 
648;  Flint  v.  Stone  Tracy  Co.  220  U.  S. 
107,  55  L.  ed.  389,  31  Sup.  Ct.  Rep.  342, 
Ann.  Cas.  1912B,  1312;  Thomas  v. 
United  States,  192  U.  S.  363,  48  L.  ed. 
481,  24  Sup.  Ct.  Rep.  305;  McCoach  v. 
MinehUl  A  S.  H.  R.  Co.  228  U.  S.  295, 

57  L.  ed.  842,  33  Sup.  Ct.  Rep.  419 ;  Pol- 
lock V.  Farmers'  Loan  &  T.  Co.  157  U. 
S.  429,  39  L.  ed.  759,  15  Sup.  Ct.  Rep. 
673;  Billings  v.  United  States,  232  U.  S. 
261,  58  L.  ed.  596,  34  Sup.  Ct.  Rep.  421 ; 
Pierce  v.  United  States,  232  U.  S.  290, 
291,  58  L.  ed.  609,  34  Sup.  Ct.  Rep.  427; 
United  States  v.  Goelet,  232  U.  S.  293, 

58  L.  ed.  610,  34  Sup.  Ct.  Rep.  431; 
United  States  v.  Bennett,  232  U.  S.  299, 
58  L.  ed.  612,  34  Sup.  Ct.  Rep.  433; 
Scholey  v.  Rew,  23  Wall.  331,  23  L.  ed. 
99;  Ashley  v.  Ryan,  153  U.  S.  436,  441, 
446,  38  L.  ed.  773,  776,  778,  4  Inters. 
Com.  Rep.  664,  14  Sup.  Ct.  Rep.  865; 
Patton  v.  Brady,  184  U.  S.  608,  617,  618, 
46  L.  ed.  713,  718,  719,  22  Sup.  Ct.  Rep. 
493;  Spreckels  Sugar  Ref.  Co.  v.  Mc- 
Clain,  192  U.  S.  397,  401,  403,  48  L.  ed. 
496,  498,  24  Sup.  Ct.  Rep.  376;  Eliot  v. 
Freeman,  220  U.  6.  178,  187,  55  L.  ed. 
424,  428,  31  Sup.  Ct.  Rep.  360;  United 
States  V.  Whitridge,  231  U.  S.  144,  147, 
58  L.  ed.  159,  161,  34  Sup.  Ct.  Rep.  24; 
Anderson  v.  Forty-Two  Broadway  Co. 
239  U.  S.  69,  72,  60  L.  ed.  162,  154^  36 
Sup.  Ct.  Rep.  17. 
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The  exaction  is  a  tax  upon  property 
by  reason  of  its  ownership.  . 

Re  Swift,  137  N.  Y.  85, 18  L.RJL  709, 
32  N.  E.  1096;  United  SUtes  v.  Peridns, 
163  U.  S.  625,  629,  41  L.  ed.  287,  288, 16 
Sup.  Ct.  Rep.  1073;  Re  Yanderbilt,  172 
N.  Y.  74,  64  N.  E.  782;  Re  Keeney,  194 
N.  Y.  286,  87  N.  E.  428,  aflCirmed  in  222 
U.  S.  525,  56  L.  ed.  299,  38  L.RJL(K.S.) 
1139,  32  Sup.  Ct.  Rep.  105;  Flint  ▼. 
Stone  Tracy  Co.  20  U.  S.  107,  163,  164, 
56  L.  ed.  389,  418,  419,  31  Sup.  Ct.  Rep. 
342,  Ann.  Cas.  1912B,  1312;  Hanson, 
Death  Duties,  4th  ed.  p.  63;  Atty.  Qen. 
V.  Beech,  [1899]  A.  C.  53,  68  L.  J.  Q. 
B.  N.  S.  130,  63  J.  P.  116>  47  Week.  Rep. 
257,  79  L.  T.  N.  6.  665,  15  Times  L.  R. 
85;  Winans  v.  Atty.  Qen.  [1910]  A.  C. 
27,  79  L.  J.  K.  B.  N.  S.  156, 101  L.  T.  N. 
S.  754,  26  Times  L.  R.  133,  54  Sol.  Jo. 
133,  47  Scot.  L.  R.  593;  People  t.  Pas- 
field,  284  m.  450,  120  N.  E.  286; 
Roeblin'g's  Estate,  89  N.  J.  Eq.  166,  104 
Atl.  295;  Pollock  v.  Fanners'  Loan  Si 
T.  Co.  158  U.  S.  601,  39  L.  ed.  1108,  15 
Sup.  Ct.  Rep.  912;  Gallatin,  Sketch  of 
Finances  of  United  ^States,*  published  in 
1796;  Brushaber  ▼.  Union  P.  B.  Co. 
240  U.  S.  1,  19,  60  L.  ed.  493,  602, 
L.R.A.1917D,  414,  36  Sup.  Ct.  Rep.  236, 
Ann.  Cas.  1917B  713;  Eisner  v.  Ma- 
comber, 252  U.  S.  189,  205,  64  L.  ed. 
521,  628,  40  Sup.  Ct.  Rep.  189;  Knowl- 
ton V.  Moore,  178  U.  S.  41,  44  L.  ed. 
969,  20  6up.  Ct.  Rep.  747. 

The  words  ''the  transfer  of,''  in  the 
phrase,  ''is  hereby  imposed  upon  the 
transfer  of  the  net  estate  of  every  de- 
cedent," are  of  no  effect,  and  eannot 
overcome  the  actual  character  of  the 
exaction. 

Flint  V.  Stone  Tracy  Co.  220  U.  S. 
107,  145,  66  L.  ed.  389,  411,  31  Sup.  Ct 
Rep.  342,  Ann.  Cas.  1912B,  1312;  Paee 
V.  Burgess,  92  U.  S.  372,  376,  23  L.  ed. 
657,  660 ;  Inman  S.  S.  Co.  v.  Tinker,  94 
U.  S.  238,  244,  24  L.  ed.  118,  122; 
Kentucky  R.  Tax  Cases,  115  U.  8.  321, 
29  L.  ed.  414,  6  6np.  Ct.  Rep.  67; 
Knowlton  v.  Moore,  178  U.  S.  41,  80, 
83,  44  L.  ed.  969,  985,  986,  20  Sup.  Ct. 
Rep.  747;  Helwig  v.  United  States,  188 
U.  S.  605,  6lf,  47  L.  ed.  614,  616,  23 
Sup.  Ct.  Rep.  427;  Western  U.  Teleg. 
Co.  V.  Kansas,  216  U.  S.  1,  27,  64  L.  ed. 
365,  366,  30  6up.  Ct.  Rep.  190;  Ludwig 
V.  Western  U.  Teleg.  Co.  216  U.  S.  146, 
162,  54  L.  ed.  423,  429,  30  Sup.  Ct.  R^. 
380;  Kansas  City  Ft.  S.  4b  M.  B.  Co. 
V.  Botkin,  240  U.  S.  227,  231,  235,  60 
L.  ed.  617,  618,  620,  36  Sup.  Ct.  Rep. 
261;  Wagner  v.  Covington,  261  U.  S.  96, 
102,  64  L.  ed.  167,  167,  40  Sup.  Ct  Rep. 
93;  Galveston,  H.  4b  S.  A.  R.   Co.  v. 
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Texas,  210  U.  S.  217,  227,  52  L.  ed. 
1031,  1037,  28  Sup.  Ct.  Rep.  638;  St. 
Louis  Southwestern  R.  Co.  v.  Arkansas, 
235  U.  S.  350,  362,  59  L.  ed.  265,  271, 

35  Sup.  Ct  Rep.  99;  Mugler  v.  Kansas, 
123  U.  fi.  623,  661,  31  L.  ed.  205,  210, 
8  Sup.  Ct.  Rep.  273 ;  Pollock  v.  Farmers' 
Loan  4b  T.  Co.  157  U.  S.  429,  39  L.  ed. 
759,  15  Sup.  Ct.  Rep.  673;  Brown  v. 
Maryland,  12  Wheat.  419,  444,  6  L.  ed. 
678,  687;  Weston  v.  Charleston,  2  Pet. 
449,  7  L.  ed.  481;  Dobbins  ▼.  Erie  Coun- 
ty, 16  Pet.  435,  10  L.  ed.  1022;  Almy  v. 
California,  24  How.  169,  174,  16  L.  ed. 
644,  646;  Crandall  y.  Nevada,  6  Wall. 
35,  18  L.  ed.  745;  Northern  C«  R.  Co. 
V.  Jaekson,  7  Wall.  262,  19  L.  ed.  88; 
Welton  V.  Missouri,  91  U.  S.  275,  23  L. 
ed.  347;  Henderson  v.  New  York,  92  U. 
S.  259,  268,  23  L.  ed.  543,  547;  Cook  ▼. 
Pennsylvania,  97  U.  S.  566,  568,  24  L.  ed. 
1015;  Western  U.  Teleg.  Co.  v.  Texas. 
105  U.  S.  460,  465,  26  L.  ed.  1067, 1068; 
Tennessee  v.  Whitworth,  117  U.  S.  129, 
135,  29  L.  ed.  830,  831,  6  Sup.  Ct.  Rep. 
645;  Philadelphia  &  S.  Mail  S.  S.  Co. 
V.  Pennsylvania,  122  U.  S.  326,  336,  30 
L.  ed.  1200,  1201,  1  Inters.  Com.  Rep. 
308,  7  Sup.  Ct.  Rep.  1118;  Western  U. 
Teleg.  Co.  v.  Atty-Gen.  125  U.  S.  530, 
552,  31  L.  ed.  790,  794,  8  Sup.  Ct.  Rep. 
961;  Leioup  v.  Mobile,  127  U.  S.  640,  32 
L.  ed.  311,  2  Inters.  Com.  Rep.  134,  8 
Sup.  Ct.  Rep.  1380;  Postal  Teleg.  Cable 
Co.  v.  Adams,  155  U.  S.  688,  698,  39  L. 
ed.  311,  316,  5  Inters.  Com.  Rep.  1,  15 
Sup.  Ct.  Rep.  268,  360;  Chicago,  B.  & 
Q.  R.  Co.  V  Chicago,  166  U.  S.  226,  235, 
41  L.  ed.  979,  984, 17  Sup.  Ct.  Rep.  581 ; 
Smyth  V.  Ames,  169  U.  S.  466,  527,  42 
L.  ed.  819,  842,  18  Sup.  Ct.  Rep.  418; 
Nicol  V.  Ames,  173  U.  S.  509,  516,  43 
L.  ed.  786,  792,  19  Sup.  Ct.  Rep.  522; 
Fairbank  v.  United  States,  181  U.  S. 
283,  296,  45  L.  ed.  862,  868,  21  Sup.  Ct. 
Rep.  648,  15  Am.  Crim.  Rep.  135;  Mc- 
Cray  v.  United  -States,  195  U.  S.  27,  59, 
49  L.  ed.  78,  97,  24  Sup.  Ct.  Rep.  769, 
1  Ann.  Cas.  561;  Prentis  v.  Atlantic 
Coast  Line  Co.  211  U.  S.  210,  226,  53 
L.  ed.  150,  158,  29  Sup.  Ct.  Rep.  67; 
Pullman  Co.  v.  Kansas,  216  U.  S.  56, 
54  L.  ed.  378,  30  Sup.  Ct.  Rep.  232; 
Brushaber  v.  Union  P.  R.  Co.  240  U.  S. 
1,  16,  60  L.  ed.  493,  501,  L.R.A.1917D, 
414,  36  Sup.  Ct.  Rep.  236,  Ann.  Cas. 
1917B,  713;  Bullen  v.  Wisconsin,  240 
U.  S.  625,  630,  631,  60  L.  ed.  830,  835, 

36  Sup.  Ct.  Rep.  473;  Shaffer  v.  Carter, 
252  U.  S.  37,  55,  64  L.  ed.  445,  457,  40 
Sup.  Ct.  Rep.  221;  Eisner  v.  Maeomber, 
252  U.  S.  189,  64  L.  ed.  521,  9  A.L.R. 
1570,  40  Sup.  Ct.  Rep.  189;  Evans  v. 
•5  Li.  ed. 


Gore,  253  U.  S.  245,  64  L.  ed.  887,  11 
A.L.R.  519,  40  Sup.  Ct.  Rep.  550. 

The  exaction  complained  of  is  a  mere 
unjustifiable  taking  of  private  property 
without  due  process  of  law. 

State  Tax  on  Foreign-held  Bonds,  15 
WaU.  300,  321,  21  L.  ed.  179,  187^ 
Thomas  v.  Gay,  169  U.  S.  264,  283,  42 
L.  ed.  710,  747,  18  Sup.  Ct.  Rep.  340-,^ 
Scott  V.  McNeal,  154  U.  S.  34,  45,  38- 
L.  ed.  896,  901,  14  Sup.  Ct.  Rep.  1108; 
Norwood  V.  Baker,  172  U.  fi.  269,  43  L. 
ed.  443,  19  Sup.  Ct.  Rep.  187;  French 
V.  Barber  Asphalt  Paving  Co.  181  U.  S. 
324,  344,  45  L.  ed.  879,  889,  21  Sup.  Ct. 
Rep.  625;  Wight  v.  Davidson,  181  U.  S. 
371,  384,  385,  45  L.  ed.  900,  906,  907,  21 
Sup.  Ct.  Rep.  616;  Ballard  v.  Hunfer,  204 
U.  S.  241,  256,  51  L.  ed.  461,  472,  27 
Sup.  Ct.  Rep.  261;  Phillip  Wagner  v. 
Leser,  239  U.  S.  207,  220,  60  L.  ed.  230,. 
237,  36  Sup.  Ct.  Rep.  66;  Brushaber 
V.  Union  P.  R.  Co.  240  U.  S.  1,  24,  25 
60  L.  ed.  493,  504,  L.R.A.1917D  414,  36^ 
Sup.  Ct.  Rep.  236,  Ann.  Cas.  1917B,  713 ; 
Green  v.  Frazier,  253  U.  S.  233,  238, 
239,  64  L.  ed.  878,  881,  40  Sup.  Ct.  Rep. 
499. 

Taxpayers  are  entitled  to  a  liberal  con- 
struction of  §  203. 

Gould  V.  Gould,  245  U.  S.  151,  62  L. 
ed.  211,  38  Sup.  Ct.  Rep.  63;  Vanhorne 
V.  Dorrance,  2  Dall.  304,  316,  1  L.  ed. 
391,  396,  Fed.  Cas.  No.  16,857;  United 
States  V.  Isham,  17  Wall.  496,  504,  21 
L.  ed.  728,  730;  Tennessee  v.  Whitworth, 
117  U.  S.  129,  137,  29  L.  ed.  830,  832, 
6  Sup.  Ct.  Rep.  645;  Hartranft  v.  Wieg- 
mann,  121  U.  S.  609,  30  L.  ed.  1012,  7 
Sup.  Ct.  Rep.  1240;  Benziger  v.  United 
States,  192  U.  S.  38,  55,  48  L.  ed.  331, 
338,  24  Sup.  Ct.  Rep.  189 ;  American  Net 
&  Twine  Co.  v.  Worthington,  141  U.  S. 
468,  35  L.  ed.  821,  12  Sup.  Ct.  Rep.  55; 
Treat  v.  White,  181  U.  S.  264,  267,  45 
L.  ed.  863,  854,  21  Sup,  Ct.  Rep.  611; 
Eidman  v.  Martinez,  184  U.  S.  578,  583, 
46  L.  ed.  697,  701,  22  Sup.  Ct.  Rep.  515; 
Crocker  v.  Malley,  249  U.  S.  223,  233, 
63  L.  ed.  573,  576,  2  A.L.R.  1601,  37 
Sup.  Ct.  Rep.  270;  Edwards  v.  Wabash 
R.  Co.  —  C.  C.  A.  —,  264  Fed.  618; 
United  States  v.  Wiggles  worth,  2  Story, 
373,  Fed.  Cas.  No.  16,690;  Re  Ullmann, 
263  m.  530,  51  L.R.A.(N.S.)  1075,  105 
N.  E.  292,  Ann.  Cas.  1915C,  321 ;  Martin 
L.  Hall  Co.  V.  Com.  215  Mass.  329,  102 
N.  E.  364;  Atty-Gen.  v.  Clark,  222  Mass. 
294,  L.R.A.1916C,  679, 110  N.  E.  299,  Ann. 
Cas.  1917B,  119;  Hill  v.  Treasurer,  229^ 
Mass.  475,  L.R.AJ918D,  337,  118  N. 
E.  891;  Re  Cooley,  186  N.  Y.  220,  10 
L.ILA.(N.S.)  1010,  78  N.  E.  939;  fitate 
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ex  rel.  Pettit  v.  Probate  Ct.  137  Minn. 
239,  L.R.A.1917F,  436,  163  N.  W.  285; 
Torrance  v.  Edwards,  89  N.  J.  L.  510, 
99  Atl.  136;  Re  Enston,  113  N.  Y.  177, 
3  L.R.A.  464,  21  N.  E.  87;  Re  Vassar, 
127  N.  Y.  12,  27  N.  E.  394;  Re  Fayer- 
weather,  143  N.  Y.  119,  38  N.  E.  278; 
Smith  V.  Browning,  225  N.  Y.  358,  122 
K.  E.  217;  English  v.  Crenshaw,  120 
Tenn.  539,  17  L.R.A.(N.S.)  753,  127 
Am.  St.  Rep.  1025,  110  S.  W.  210 ;  Cren- 
shaw V.  Moore,  124  Tenn.  531,  34  L.R.A. 
(N.S.)  1161,  137  S.  W.  924,  Ann.  Cas. 
1913A,  165;  Re  Bullen,  47  Utah,  102, 
L.R.A.1916C,  670,  151  Pac.  533;  School- 
field  V.  Lynchburg,  78  Va.  373;  Re  Cur- 
tis, 88  Vt.  449,  92  Atl.  965. 

It  is  the  duty  of  the  court  to  give 
effect,  if  possible,  to  every  clause  and 
word  of  a  statute,  avoiding,  if  it  may  be, 
any  construction  which  implies  that  the 
legislature  was  ignorant  of  the  meaning 
of  the  language  it  employed. 

Montclair  v.  Ramsdell,  107  U.  S.  147, 
152,  27  L.  ed.  431,  432,  2  Sup.  Ct.  Rep. 
391;  United  States  ▼.  Gooding,  12 
Wheat.  460,  477,  6  L.  ed.  693,  698; 
Maillard  v.  Lawrence,  16  How.  251,  261, 
14  L.  ed.  925,  930;  United  States  v. 
Isham,  17  Wall.  496,  505,  506,  21  L. 
ed.  728,  731;  Eyster  v.  Centennial  Bd. 
of  Finance,  94  U.  S.  600,  24  L.  ed.  188; 
Washington  Market  Co.  v.  Hoffman,  101 
U.  S.  112,  25  L.  ed.  782;  United  States 
V.  Landram,  118  U.  S.  81,  30  L.  ed.  58, 
6  Sup.  Ct.  Rep.  954 ;  American  Net  & 
Twine  Co.  v.  Worthington,  141  U.  S. 
468,  35  L.  ed.  821,  12  Sup.  Ct.  Rep.  55; 
Lake  County  v.  Rollins,  130  U.  S.  662, 
670,  671,  32  L.  ed.  1060,  1063,  1064,  9 
Sup.  Ct.  Rep.  651;  Bernier  v.  Bernier, 
147  U.  S.  242,  245,  37  L.  ed.  152,  154, 
13  Sup.  Ct.  Rep.  244;  Stephens  v.  Cher- 
okee Nation,  174  U.  S.  445,  479,  43  L. 
ed.  1041,  1053,  19  Sup.  Ct.  Rep.  722; 
Murphy  v.  Utter,  186  U.  S.  95,  110,  46 
L.  ed.  1070,  1078,  22  Sup.  Ct.  Rep.  776 ; 
United  States  ex.  rel.  Parish  v.  Mac- 
Veagh,  214  U.  S.  124,  53  L.  ed.  936, 
29  Sup.  Ct.  Rep.  656;  Flint  v.  Stone 
Tracy  Co.  220  U.  S.  107,  145,  56  L.  ed. 
389,  411,  31  Sup.  Ct.  Rep.  342,  Ann. 
Cas.  1912B,  1312;  United  States  v.  Ben- 
nett, 232  U.  S.  299,  302,  303,  68  L.  ed. 
612,  614,  616,  34  Sup.  Ct.  Rep.  433; 
United  States  v.  Standard  Brewery,  251 
U.  S.  210,  217,  64  L.  ed.  229,  234,  40  Sup. 
Ct.  Rep.  139. 

Congress  intended  to  impose  the  tax 
in  respect  of  only  so  much  of  a  dece- 
dent's estate  as  should  pass  to  those 
beneficially  entitled.  Ajiy  other  inter- 
pretation would  result  in  profound  in- 
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equality  and  injustice,  and  should  be 
avoided. 

United  States  v.  Goelet,  232  U.  8.  293, 
68  L.  ed.  610,  34  Sup.  Ct.  Bep.  431; 
People  ex  rel.  Savings  Bank  ▼.  Coleman, 
135  N.  Y.  235,  31  N.  E.  1022;  Re  James, 
144  N.  Y.  11,  38  N,  E.  961;  Randolph 
V.  Craig,  267  Fed.  995;  Stratton's  In- 
dependence  v.  Howbert,  231  U.  S.  399, 
58  L.  ed.  285,  34  Sup.  Ct.  Rep.  136;  Be 
Curtis,  142  N.  Y.  219,  36  N.  E.  887; 
Lederer  v.  Pearce,  —  A.L.R.  — ,  C.  C. 
A.  — ,  266  Fed.  497;  Northern  Trust  Co. 
V.  Lederer,  257  Fed.  812;  Knowlton  v. 
Moore,  178  U.  S.  41,  77,  44  L.  ed.  960, 
984,  20  Sup.  Ct.  Rep.  747;  United  States 
V.  Kirby,  7  Wall.  482,  486,  19  L.  ed.  278, 
280;  United  States  v.  Jin  Fuey  Moy, 
241  U.  S.  394,  401,  60  L.  ed.  1061,  1064, 
36  Sup.  Ct.  Rep.  658,  Ann.  C^s.  1917D, 
854;  United  States  v.  Standard  Brewery, 
251  U.  S.  210,  220,  64  L.  ed.  229,  235, 

40  Sup.  Ct.  Rep.  139;  Baender  v.  Bar- 
nett,  255  U.  S.  224,  ante,  597,  41  Sup. 
Ct.  Bep.  271. 

If  the  right  to  deduct  the  New  York 
transfer  tax  is  to  be  determined  by  the 
special  character  of  that  tax,  it  will  be 
found  to  be  a  necessary  deduction;  but 
it  is  not  possible  to  believe  that  Con- 
gress intended  that  §  203  should  be  so 
narrow  as  to  require  minute  inquiry 
concerning  the  theoretical  character  of 
the  death  duties  of  more  than  forty 
states,  thus  varying  the  practical  results 
of  the  tax  in  different  regions,  and  per- 
mitting the  deduction  to  certain  estates 
and  forbidding  it  to  others. 

Say  re  v.  Brewster,  268  Fed.  663; 
United  States  v.  Perkins,  163  U.  S.  625^ 

41  L.  ed.  287,  16  Sup.  Ct.  Rep.  1073;  Re 
Merriam,  141  N.  Y.  479,  36  N.  E.  605; 
Re  Watson,  226  N.  Y.  384, 123  N.  E.  758; 
Re  Penfold,  216  N.  Y.  163,  110  N.  E. 
497,  Ann.  Cas.  1916A,  783;  Re  Swift, 
137  N.  Y.  83,  18  L.R.A.  709,  32  N.  E. 
1096;  Re  Meyer,  209  N.  Y.  391,  LJI.A. 
1915C,  615,  103  N.  E.  713,  Ann.  Cas. 
1916A,  263;  Re  Zborowski,  213  N.  Y. 
Ill,  107  N.  E.  44;  Re  White,  208  N.  Y. 
67,  46  L.R.A.(N.S.)  714,  101  N,  E.  793, 
Ann.  Cas.  1914D,  75;  Re  Delano,  176  N. 
Y.  495,  64  L.R.A.  279,  68  N.  E.  871;  Re 
Dows,  167  N.  Y.  230,  52  L.R.A.  433,  88 
Am.  St.  Rep.  508,  60  N.  E.  439 ;  Re  Sher- 
man, 153  N.  Y.  3,  46  N.  E.  1032;  Re 
Hamilton,  148  N.  Y.  313,  42  N.  E.  717; 
Re  Cull  urn,  145  N.  Y.  593,  40  N.  E.  163; 
Magoun  v.  Illinois  Trust  &  Sav.  Bank, 
170  U.  S.  283,  290,  291,  42  L.  ed.  1037, 
1041, 1042, 18  Sup.  Ct.  Rep.  694;  Knowl- 
ton V.  Moore,  178  U.  S.  41,  54,  44  L.  ed. 
969,  976,  20  Sup.  Ct.  Rep.  747;  Plummer 
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▼.  Coler,  178  U.  S.  115,  129,  130,  44  L. 
ed.  998,  1006,  20  Sup.  Ct.  Rep.  829; 
Cahen  v.  Brewster,  203  U.  S.  543,  550, 
551,  51  L.  ed.  310,  313,  314,  27  Sup.  Ct. 
Rep.  174,  8  Ann.  Cas.  215;  Keeney  v. 
New  York,  222  U.  S.  525,  533,  56  L.  ed. 
299,  304,  38  L.R.A.(N.S.)  1139,  32  Sup. 
Ct.  Rep.  105;  Peterson  v.  Iowa,  245  U. 
S.  170,  175,  62  L.  ed.  225,  228,  38  Sup. 
Ct.  Rep.  109;  Prentiss  v.  Eisner,  —  C. 
C.  A.  — ,  267  Fed.  16,  affirming  260  Fed. 
689;  First  Trust  &  Sav.  Bank  v.  Smie- 
tanka,  —  C.  C.  A.  — ,  268  Fed.  233. 

Death  duties  paid  in  states  other  than 
the  state  of  domicil  are  paid  in  respect 
of  the  universal  succession  of  personal 
representatives,  and  must,  therefore,  be 
charges  against  the  estate,  within  the 
meaning  of  §  203. 

Maxwell  v.  Bugbee,  250  U.  S.  526,  63 
L.  ed.  1124,  40  Sup.  Ct.  Rep.  2;  Carr 
V.  Edwards,  84  N.  J.  L.  667,  87  Atl.  132; 
Blackstone  v.  Miller,  188  U.  S.  189,  47 
L.  ed.  439,  23  Sup.  Ct.  Rep.  277;  Bul- 
lard  V.  Rtfdwood  Library,  37  R.  I.  113, 
91  Atl.  30;  Corbin  v.  Townshend,  92 
Conn.  506,  103  Atl.  647;  Callahan  v. 
Woodbridge,  171  Mass.  597,  51  N.  E. 
176;  Greves  v.  Shaw,  173  Mass.  209,  53 
N.  E.  372;  Kingsbury  v.  Bazeley,  75  N. 
H.  18,  139  Am.  St.  Rep.  664,  70  Atl.  916, 

20  Ann.  Cas.  1355;  Orcutt's  Appeal,  97 
Pa.  179;  Coleman's  Estate,  159  Pa.  233, 
28  Atl.  137 ;  Lewis's  Estate,  203  Pa.  215, 
52  Atl.  205;  Van  BeiFs  Estate,  257  Pa. 
156,  101  Atl.  316. 

The  enactment,  as  part  of  the  Revenue 
Act  of  1918,  of  an  express  prohibition 
of  deductions  of  the  sort  here  claimed, 
indicates  that  Congress  considered  that 
the  previous  statute,  which  is  now  be- 
fore the  court,  permitted  the  deduction. 

Cole  v.  Ralph,  252  U.  S.  286,  294,  64 
L.  ed.  567,  576,  40  Sup.  Ct.  Rep.  321, 
Pearce  v.  Lederer,  262  Fed.  995;  Dixon 
V.  Russell,  79  N.  J.  L.  490,  76  Atl.  982; 
Plunkett  V.  Old  Colony  Trust  Co  233 
Mass.  474,  7  A.L.R.  696,  124  N.  E.  265; 
Re  Miller,  110  N.  Y.  216,  18  N.  E.  139, 
Re  Enston,  113  N.  Y.  183,  3  L.R.A.  464, 

21  N.  E.  87;  Re  Romaine,  127  N.  Y.  84, 
12  L.R.A.  401,  27  N.  E.  759;  Re  Hoff- 
man, 143  N.  Y.  331,  38  N.  E.  311;  Re 
Harbeck,  l61  N.  Y.  218,  55  N.  E.  850. 

The  diversion  to  a  &tate  of  part  of 
the  property  of  estates  by  means  of 
death  duties  is  pro  tanto  a  denial  of  the 
right  or  privilege  to  transmit  from  the 
dead  to  the  living,  and  Congress  is 
without  power  to  impose  a  tax  in  re- 
spect of  the  denial  of  any  privilege. 

Sen/f  V.  Edwards,  85  N.  J.  L.  69,  88 

AtL  1026;  Kingsbury  ▼.  Bazeley,  75  N. 
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H.  13,  139  Am.  St.  Rep.  664,  70  Atl. 
916,  20  Ann.  Cas.  1355;  Blackstone  v. 
Miller,  188  U.  S.  189,  47  L.  ed.  439,  23 
Sup.  Ct.  Rep.  277;  Maxwell  v.  Bugbee, 
250  U.  S.  525,  63  L.  ed.  1124,  40  Sup. 
Ct.  Rep.  2;  Howell  v.  Edwards,  88  N.  J. 
L.  134,  96  Atl.  186;  Mann  v.  Carter,  74 
N.  H.  345,  15  L.R.A.(N.S.)  150,  68  Atl. 
130;  Gelsthorpe  v.  Furnell,  20  Mont. 
299,  39  L.R.A.  170,  51  Pac.  267;  State 
V.  Dalrymple,  70  Md.  294,  3  L.R.A.  372, 
17  Atl.  82;  Re  Stanford,  126  Cal.  112, 
45  L.R.A.  788,  58  Pac.  462;  Warner  v. 
Corbin,  91  Conn.  532,  lUO  Atl.  354;  Hop- 
kins's Appeal,  77  Conn.  644,  60  Atl.  657; 
Corbin  v.  Baldwin,  92  Conn.  99,  101  Atl. 
834,  Ann.  Cas.  1918E,  932;  Re  Martin, 
153  Cal.  225,  94  Pac.  1053;  Nicol  v. 
Ames,  173  U.  S.  509,  521,  43  L.  ed.  786, 
793,  19  Sup.  Ct.  Rep.  522;  McCoach  v. 
Minehill  &  S.  H.  R.  Co.  228  U.  S.  295, 
305,  57  L.  ed.  842,  846,  33  Sup.  Ct.  Rep. 
419;  Billings  v.  United  States,  232  U.  S. 
261,  280,  58  L.  ed.  596,  605,  34  Sup.  Ct. 
Rep.  421;  Presser  v.  Illinois,  116  U.  S. 

252,  29  L.  ed.  615,  6  Sup.  Ct.  Rep.  680; 
Knights  Templars'  &  M.  Life  Indemnity 
Co.  v.  Jarman,  187  U.  S.  197,  205,  47 
L.  ed.  139,  145,  23  Sup.  Ct.  Rep.  108; 
Harriman  v.  Interstate  Commerce  Com- 
mission, 211  U.  S.  407,  422,  53  L.  ed. 

253,  264,  29  Sup.  Ct.  Rep.  115;  United 
States  ex  rel.  Atty.  Gen.  v.  Delaware  & 
H.  Co.  213  U.  S.  366,  407,  53  L.  ed.  836, 
848,  29  Sup.  Ct.  Rep.  527;  The  Abby 
Dodge,  223  U.  S.  166,  175,  56  L:  ed.  390, 
393,  32  Sup.  Ct.  Rep.  310;  Stratton's 
Independence  v.  Howbert,  231  U.  S.  399, 
414,  58  L.  ed.  285,  291,  34  Sup.  Ct.  Rep. 
136;  United  States  v.  Bennett,  232  U.  S. 
299,  303,  304,  58  L.  ed.  612,  614,  616, 
34  Sup.  Ct.  Rep  433;  United  States  v. 
Standard  Brewery,  251  U.  S.  210,  220, 
64  L  ed.  229,  235,  40  Sup.  Ct.  Rep.  139; 
Baender  v.  Bamett,  255  U.  S.  224,  ante, 
597,  41  Sup.  Ct,  Rep.  27L 

Mr.  John  B.  Oleason,  by  special  leave, 
argued  the  cause  and  filed  a  brief  for 
the  Comptroller  of  the  State  of  New 
York  : 

The  estate  tax  is  void  if  its  necessary 
effect  is  to  make  a  deduction  from  the 
estate  or  from  the  transfer  prior  to  the 
imposition  of  the  state  transfer  tax,  or 
if  the  state  tax  mudt  be  adjusted. 

Re  Bierstadt,  178  App.  Div.  836,  166 
N.  Y.  Supp.  168 ;  Re  Sherman,  179  App. 
Div.  497,  166  N.  Y.  Supp.  19,  aflftrmed 
without  opinion  in  222  N.  Y.  640,  118 
N.  E.  1078;  Re  Penfold,  216  N.  Y.  163, 
110  N.  E.  497,  Ann.  Cas.  1916A,  783; 
Re  Gihon,  169  N.  Y.  443,  62  N.  E.  561. 
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Tha  tAZ  is  DpoD  the  transfer  of  th«  The  Federal  estate  tax  imposed  bj  the 
net  estate  to  the  beueflciaries,  and  ii  Aet  of  September  8,  1916,  iSt  in  ito  op- 
paid  bj  them  or  for  their  aocount  pro-  eration  and  effect,  an  invasion  of  tu 
portionatelj;  for  no  one  else  has  anj  sovereign  power  of  the  states  to  regulate 
money  to  pay  it.  the  descent   and   distribation   of  pnp- 

DawBon    v.    Eentncky    Distilleries    A  erty  of  decedents. 

Warehouse  Co.  255  U.  S.  288,  ante,  638,  Pullman  Co.  v.  Kansas,  216  U.  S.  56, 

41  Sup.  Ct.  Rep.  272;  Qleason  t.  Thaw,  65,  54  L.  ed.  378,  385,  30  Snp.  Ct.  Bqp. 

236  U.  S.  558,  59  L.  ed.  717,  35  Snp.  Ct  232)  Gloucester  Ferry   Co.  t.  Penn^- 

Bep.  287.  vania,  114  U.  S.  196,  214,  29  L.  ed.  158, 

If  the  tax  is  an  estate  tax,  it  is  void  165,  1  Inters.  Com.  Rep.  382,  S  Sup.  Ct. 

as  a  regulation  of  the  transfer,  and  as  Rep.  626;  Philadelphia  &  S.  Mail  S.  8. 

a   tax  on   property  without  apportion*  Co.  v.  Pennsylvania,  122  U.  S.  326,  30 

ment  L.  ed.  1200,  1  Inters.  Com.  Rep.  308,  7 

Austin's   Leotnres   on   Jorisprudenee,  Sup.  Ct.  Rep.  1118;  Brown  v.  Maryland, 

GampheU's  ed.  11  672,  673,  1056,  1094,  13  Wheat.  419,  6  L.  ed.  678;  Cook  v. 

1103;  Mager  v.  Grima,  8  How.  490,  493,  Pennsylvania,  97  U.  S.  566,  24  L.  ed. 

12  L.  ed.  1168,  1170;  Maxwell  v.  Bughee,  1015;  Ludwig  v.  Western  U.  Tel%.  Co. 

250  U.  8.  525,  63  L.  ed.  1124,  40  Snp.  Ct.  216  D.  S.  146,  162,  54  h.  ed.  423,  429, 

Rea  2;  Re  Watson,  226  N.  Y.  384,  123  30  Sup.  Ct.  Rep.  2S0;  Western  U.  Teleg. 

N.  E.  758;  Snyder  v.  Bettman,  190  U.  S.  Co.  v.  Kansas,  216  U.  S.  1,  27,  64  L.  el 

249,  260,  47  L.  ed.  1035,  1036,  23  Sup.  355,  366,  30  Sup.  Ct.  Rep.  190;   Car- 

Ct.  Rep.  803.  penter  v.  Pennsylvania,  17  How.  45t  16 

Mr.  J.  Weston  AUeii,  Attorney  Gener-  L.  ed.  127;  Orr  t.  Gilman,  183  U.  S.  278, 

al   of  Massachusetts,   by   special   leave,  2S5,  46  L.  ed.  196,  200,  22  Sup.  Ct.  Rep. 

argued  the  cause  and  filed  a  brief  for  213;  Strode  v.  Com.  52  Pa.  181;  South 

the  commonwealth  of  Massachusetts  as  Carolina  v.  United  States,  199  U.  S.  437, 

amieus  curis:  456,  50  L.  ed.  2G1,  267,  26  Sup.  CL  R^. 

The  Federal  estate  tax  cannot  be  sus-  HO,  4  Ann.  Cas.  737. 

tained  upon  the  grounds  on  which  the  The  Federal  estate  tax  is  a  direct  tax, 

succession     taies     were     sustained     in  and   therefore  unconstitutional   because 

Kaowltou  V.  Moore,  178  U.  S.  41,  44  L.  not  apportioned  in  accordance  with  the 

ed.    969,    20    Sup.    Ct.    Rep.    747,    and  roqoirements  of   the  Federal   Constitn* 

Scholey  v.  Rew,  23  WaU.  331,  23  L.  ed.  tion. 

99.  Pollock  V.  Farmers'  Loan  A  T.  Co.  157 

Corbin  v.  Townshend,  92  Conn.  601,  U-  S.  429,  39  L.  ed.  759, 15  Sup.  Ct.  Hep. 

103  Atl.  647;  Knight's  Estate,  261  Pa.  673;  Knowlton  v.  Moore,  178  U.  S.  41, 

537, 104  Atl.  765;  People  v.  Pasheld,  284  89,  44  L.  ed.  969,  988,  20  Sup.  Ct.  Rep. 

m.  450,   120  N.  E.  286;   State  ex  rel.  747;   Thomas  v.  United  States,  192  U. 

Smith  V.  Probate  Ct.  130  Minn.  210,  166  S.  363,  48  L.  ed.  481,  24  Sup.  Ct.  Rep. 

N.  W.  125;  People  v.  Bemis,  68  Colo.  305;  Nicol  v.  Ames,  173  TJ.  S.  609,  43 

48,  189  Pao.  32;  State  v.  First  Calumet  L.  ed.  786,  19  Sap.  Ct.  Rep.  522;  South 

Trust  &  Sav.  Bank,  ~  Ind.  App.  ~,  125  Carolina  v.  United  States,  39  Ct.  CL  257, 

N.  E.  200;-  Northern  Trust  Co.  v.  Led-  affirmed  in  199  U.  S.  437,  50  L.  ed.  26L 

erer,  257  Fed.  812,  affirmed  in  —  C.  C.  20  Sup.  Ct.  Rep.  UO,  4  Ann.  Cas.  737; 

A.  — ,  262  Fed.  52;  Re  Miller,  —  Cal.  MeCoach  v  Minehill  &  S.  H.  R.  Co.  228 

— ,  16  A.L.R.  694,  195  Pac.  413;  Wood-  U.  S.  295,  57  L.  ed.  842,  33  Sup.  Ct.  Bep^ 

ward  r.  United  States  (March  14,  1921,  419;  Cooley,  Const.   Lim.  7th   ed.  660; 

Ct.  CI.) ;  Hanson,  Death  Duties,  6th  ed.  Flint  v.  Stone  Tracy  Co.  220  U.  S.  107, 

pp.  1,  2.  55  L.  ed.  389,  31  Sup.  Ct.  Rep.  342,  Ann. 

The  several  states  possess  the  exclu-  Cas.  1912B,  1312;  Collins  v.  New  Hamp- 

sive  power  to  regulate  and  control  the  shire,  171  U.  S.  30,  43  L.  ed.  60,  18  Sup. 

descent  and  distribution  of  property.  Ct.  Rep.  768;  Galveston,  H.  ft  S.  A.  R. 

Mnprer  v.  Grima,  S  How.  490,  493,  12  Co.  v.  Texas,  210  U  8.  217,  227,  52  L. 

L.  ed.  1168,  1170;  United  States  v.  Fox,  ed.  1031,  1037,  28  Sup.  CL  Rep.  638; 

94  U.  S.  315,  24  L.  ed.  192;  Tilt  v.  Kel-  State  ex  rel.  Garth  v.  Switzler,  143  Mo. 

sey,  207  U.  S.  43,  55,  52  L.  ed.  95,  100,  287,  40  L.R.A.  280,  65  Am.  St.  Rep.  663^ 

28  Sup.  Ct  Rep.  1;  Famngton  v    Ten-  45  g.  w.  245;  Dawson  v.  Kentucky  Di* 

nessee  95  U.  8.  679,  685  24  L  ed.  558,  tui^ies  &  Warehouse  Co.  255  U.  S.  288, 

n  ^  S2  '^sn  «1  ^-H   ^^"-^r  1  ■"'«■  ^^^'  ^  ^up.  Ct  Rep.  lW2j  Al«i- 

U.  S.  542,  650,  23  L.  ed.  588,  »0;  Col-  ^^j„  Hamilton,  Federalist,  No.  2L 
lector  V.  Day  (Bufflngton  v.  Day)   11 
WaU.  113,  12^  20  L.  ed.  122,  126. 
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era!  of  Minnesota,  and  Mr.  Egbert  S. 
Oakley,  filed  a  brief  for  the  state  of 
Minnesota  as  amici  curise: 

The  Federal  government  is  supreme 
within  the  scope  of  its  delegated  powers, 
and  the  state  governments  are  equally 
supreme  in  the  exercise  of  those  powers 
not  delegated  by  them  nor  inhibited  to 
them;  and  when  these  supreme  func- 
tions are  exercised  by  the  Federal  and 
state  governments  within  their  respective 
limitations,  they  never  come  into  con- 
flict. But  if  either  government  enacts  a 
law  upon  a  matter  which  is  within  the 
exclusive  concern  and  power  of  regula- 
tion of  the  other,  the  validity  of  such 
law  depends  upon  the  supremacy  of  the 
power  by  which  it  was  enacted. 

Gibbons  v.  Ogden,  9  Wheat.  1,  199- 
205,  6  L.  ed.  23,  70-72;  License  Cases,  5 
How.  604-688, 12  L.  ed.  256-294. 

The  United  States,  net  possessing,  as 
the  states  do,  the  right  to  regulate  suc- 
eessions,  when  the  United  States  calls 
into  play  its  taxing  power  over  the  sub- 
ject of  the  passage  or  receipt  of  prop- 
erty by  death,  the  extent  of  its  authority 
is  to  be  measured  solely  by  the  scope 
of  the  taxing  power  conferred  by  the 
Constitution. 

Knowlton  v.  Moore,  178  U.  S.  41,  44 
L.  ed.  969,  20  Sup.  Ct.  Rep.  747. 

While  the  taxing  power  of  Congress 
extends  to  all  usual  subjects  of  taxation, 
including  receipt  or  transmission  of 
property  occasioned  by  death,  yet  its 
power  to  tax  cannot  be  so  exercised,  in 
the  constitutional  sense,  as  to  impose 
burdens  on  the  exclusive  power  of  the 
states  to  regulate  successions. 

Knowlton  v.  Moore,  178  U.  S.  41,  59, 
44  L.  ed.  969,  977,  20  Sup.  Ct.  Rep.  747. 

Whether  an  exercise  of  the  taxing 
power  by  Congress,  as  manifested  by  the 
act  in  question,  does  or  does  not  burden 
or  impair  the  states'  power  of  regula- 
tion of  successions,  depends  upon  the 
operation  and  effect  of  the  act  as  en- 
forced, and  not  upon  the  manner  in 
which  the  taxing  scheme  has  been  char- 
acterized. 

Western  U.  Teleg.  Co.  v.  Kansas,  216 
U.  S.  1,  54  L.  ed.  355,  30  Sup.  Ct.  Rep. 
190;  Galvlston,  H.  &  S.  A.  R.  Co.  v. 
Texas,  210  U.  S.  217,  52  L.  ed.  1031,  28 
Sup.  Ct.  Rep.  638;  Gloucester  Ferry  Co. 
▼.  Pennsylvania,  114  U.  S.  196,  29  L.  ed. 
158,  1  Inters.  Com.  Rep.  382,  5  Sup.  Ct. 
Rep.  326. 

There  is  a  difference  between  the  Es- 
tate Tax  Act  and  the  act  involved  and 
oonstraed  in  Knowlton  v.  Moore. 

Re  Hamlin,  7  A.L.R.  701,  and  note, 
65  li.  ed. 


226  N.  Y.  407,  124  N.  E.  4;  Plunkett  v. 
Old  Colony  Trust  Co.  233  Mass.  471,  7 
A.L.R.  696,  124  N.  E.  265;  Knight's 
Estate,  261  Pa.  538,  104  Atl.  765. 

The  question  of  burden  of  state  pow- 
er of  regulation  of  successions  must  be 
determined  by  the  mode  of  the  imposi- 
tion of  the  exaction,  and  its  operation 
and  effect  as  enforced,  and  not  by  mere 
name  or  characterization  of  the  particu- 
lar tax. 

Western  U.  Teleg.  Co.  v.  Kansas,  216 
U.  S.  1,  64  L.  ed.  355,  30  Sup.  Ct.  Rep. 
190;  Gloucester  Ferry  Co.  v.  Pennsyl- 
vania, 114  U.  S.  196,  29  L.  ed.  158, 1  In- 
ters. Com.  Rep.  382,  5  Sup.  Ct.  Rep. 
826;  Philadelphia  &  S.  Mail  S.  S.  Co.  v. 
Pennsylvania,  122  U.  S.  326,  30  L.  ed. 
1200, 1  Inters.  Com.  Rep.  308,  7  Sup.  Ct. 
Rep.  1118;  Meyer  v.  Wells,  F.  &  Co.  223 
D.  S.  298,  56  L.  ed.  445,  32  Sup.  Ct. 
Rep.  218;  Galveston,  H.  &  S.  A.  R.  Co. 
V.  Texas,  210  U.  S.  217,  52  L.  ed.  1031, 
28  Sup.  Ct.  Rep.  638;  Fargo  v.  Hart,  193 
U.  S.  490,  48  L.  ed.  761,  24  Sup.  Ct.  Rep. 
498;  International  Paper  Co.  v.  Mas- 
sachusetts, 246  U.  S.  135,  62  L.  ed.  624, 
38  Sup.  Ct.  Rep.  292,  Ann.  Cas.  1918C, 
617;  Looney  v.  Crane  Co.  245  U.  S.  178, 

62  L.  ed.  230,  38  Sup.  Ct.  Rep.  85;  Kan- 
sas City,  Ft.  S.  &  M.  R.  Co.  v.  Botkin, 
240  U.  S.  227,  60  L.  ed.  617,  36  Sup.  Ct. 
Rep.  261 ;  Ashley  v.  Ryan,  153  U.  S.  436, 
38  L.  ed.  773,  4  Inters.  Com.  Rep.  6M, 
14  Sup.  Ct.  Rep.  865;  St.  Louis  South- 
western R.  Co.  V.  Arkansas,  235  U.  S. 
350,  363,  69  L.  ed.  265,  271,  35  Sup.  Ct. 
Rep.  99;  Mugler  v.  Kansas,  123  U.  S. 
623,  31  L.  ed.  205,  8  Sup.  Ct.  Rep.  273. 

The  power  to  regulate  descent  and  suc- 
cession of  property  on  death  is  a  sover- 
eign power,  and  belongs  exclusively  to 
the  states. 

United  States  v.  Fox,  94  U.  S.  316,  24 
L.  ed.  192;  Yonley  v.  Lavender,  21  Wall. 
276,  22  L.  ed.  536;  Chanler  v.  Kelsev, 
205  U.  S.  466,  61  L.  ed.  882,  27  Sup.  Ct. 
Rep.  550;  Blackstone  v.  Miller,  188  U. 
S.  189,  47  L.  ed.  439,  23  Sup.  Ct.  Rep. 
277;  Maxwell  v.  Bugbee,  260  U.  S.  625, 

63  L.  ed.  1124,  40  Sup.  Ct.  Rep.  2;  Tilt 
V.  Kelsey,  207  U.  S.  43,  62  L.  ed.  96,  28 
Sup.  Ct.  Rep.  1;  United  States  v.  Per- 
kins, 163  U.  S.  625,  41  L.  ed.  287,  16 
Sup.  Ct.  Rep.  1127,  1197;  Mager  v. 
Grima,  8  How.  490,  12  L.  ed.  1168;  By- 
ers  V.  McAuley,  149  U.  S.  608,  37  L.  ed. 
867,  13  Sup.  Ct.  Rep.  906. 

The  so-called  succession  or  inheri- 
tance tax  enactments  by  the  several 
states  were  but  an  exercise  of  the  pow- 
er of  regulating  the  devolution  of  prop- 
erty by  death. 
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Mager  v.  Qrima,  8  How.  490,  12  L.  bank  t.  United  States,  181  U.  S.  283,  46 

ed.  1168;  Magoon  v.  Illinois  Trust  &  Sav.  L.   ed.  862,  21   Sup.   Ct.  Bep.  648,  15 

Bank,  170  U.  S.  283,  289,  290,  42  L.  ed.  Am.  Crim.  Kep.  135. 

1037,  1041,  1M2,  18  Sup.  Ct   Rep.  594;  Messrs.     Arcadius     L.     Agatin     and 

Caiyenter  v^PennsylvMia,  17  How.  456,  p^^^^j^  jj   j,^  q^^^^  ^^^  ^1^^  ^  ^^^j 

iL^*t-  ^^J  K'"T^*'j^o«f  7«  o*""*"?!'  as  amici  curie: 

i        inn      '                       '          ^^'  Legislation  referable  to  entirely  dif- 

%            .•        ».        .lit-           J  ferent  legislative  powers  may  affect  the 

The  exaction  attempted  to  be  imposed  ^^^   g^^ject,    but   where   either   sUte 

by  the  Act  of  September  8, 1916,  wheth-  ^^  ^^^:^^^  possesses  an  exclusive  power 

er  considered  as  attaching  to  the  inter-  respecting  a  subject,  the  measures  of  the 

est  that  ceases  at  death,  or  as  attaching  ^^^^^          ^^^  ^g^^t  t^^j  BMXtjaat  untU 

to  the  interest  to  which  some  person  3^^^  exclusive  power  of  the  one  shaU 

succeeds  at  death,  by  its  operation  and  ^^^  ^^^  expended, 

effect  as  enforcjed,  is  a  form  of  regula-  Gibbons  v.  Ogden,  9  Wheat.  1,  199, 

tion  of  successions,  and  directly  intM-  305,  6  L.  ed.  23,  71,  72;  Knowlton  v. 

feres  with  and  casts  a  burden  upon  state  jjoore,  178  U.  S.  41,  44  L.  ed.  969,  20 

power  of  regulation.  S„p  cj  R^p  747.  Cohen  v.  Virginia,  6 

o«»  xT°^"vJ?4  Lr«   «   7^'™*" ,  ^?    '  Wheat.    264,   399,   5   L.   ed.    257,   290; 

W.  ^n  ^-  *"!'  ^!*/-  ^o^'J^^'^'^fi^  \  M'Culloch  v:  Maryland,  4  Wheat.  316,  4 

9'?^*'l*J?/-,^'i?^T^®-o«^  JJ'^L^f^iJ.^  L.    ed.    579;    Brown    v.    Maryland,    12 

rr\^\  "i^- ,«.....'  ^i*'''^,'  ?•"'  Wheat.  419,  6  L.  ed.  678;  Welton  v.  Mis- 

tate^  261  Pa.  537,  104  Atl.  765;  Corbin  ^^^  gj  u,  S.  275,  23  L.  ed.  347;  Leisy 

l-.^^^^^"^^' ^ P?f^ko^h  ^aL  "^oa  ▼•  Hardin,  135  U.  S.  100,  34  L.  ed.  84, 

^h^^^lJ-J'^^^^^^.^^-  ^'}^  3  Inters.  Com.  Rep.  36,  10  Sup.  Ct.  Rep. 

Jf:^o5^?;.^*"^,S^,'lLS?°w^,of '"»***  681;  Galveston,  H.  &  S.  A.  R.  Co.  v. 

Ct.  139  Mmn.  210,  166  N.  W.  125 ;  Peo-  Texas,  210  U.  S.  217,  52  L.  ed.  1031,  28 

pie  V.  Northern  Irust  (Jo.  7  A.L.K.  7U9,  o„„    p*.    o^^    aqq.   w*«fpm  TT    TaIait 

ind  note,  289  HI.  475,  124  N.  E.  662;  Co  V   Kaww    216  US™  54  L^ 

w**7q9.^^%),];™.r^"iVo^^A'n«^^^.^*  355,  30  Sup.  Ct.  Rep.  190;'  Snyder  v. 

V.^    ,ri  5*  J'»«'™an,   179   App.   Div.  Bettman,  190  U.  S.  249,  258,  47  L.  ed. 

S  K    V    kJ*  S^    I'  fJ^'^YnJ,"  1"35,  1039,  23  Sup.  Ct.  Rep.  803. 

222  N.  Y.  540,  118  l^E.  1078;  Yon-  jhe  transmission  of  property  on  death 

'7  J«^J*""**''  ^«  ^'i^-  ^A  ??   c-  is  acknowledged  to  be  within  the  exdu- 

MS    f-i'  T^!?  5m    1^  si^;    %    pi'  "^^  P<"^«''  »*  **■«  «'*'«»  ^  regulate,  and 

Sa«'  ^w      ^  1  ^  i^-T  TT^o    ;o    el*  aU  manifestations  of  that  power  are  de- 

^\  ^"^A   Ik  ^aa'^'q^^  ^JJ:^'  ®P'  signed  for  the  entire  result  and  the  pro- 

w  II    ^^-    'ii   -T^K^  c  ^ioo  oitP*  J  d"«««n  0*  a  uniform  whole,  by  the  au- 

^^l^^^^h  ^f  ^'n^n^^'n^  V  ^^  t^oritv  solely  possessing  the  power. 

V.^  ^J'S-  ?•  ®*Pa  *I^',,^?^^f.***':,I-  Re  Merriam,  141  N.  Y.  479V36  N.  E. 


ir      •    B     I        ri           Q  TXT  „    roo  r^v  §.  553,  51  L.  ed.  314,  27  Sup.  ct.  Bep. 

Veazie  Bank  V.  Fenno,  8  Wall.  533-541,  171  g  ^nn.  Cas.  157;  Plummer  v.  Coler, 

fi    alJlf ^W^M  W'"''!^"^^^  1^8  U.  S.  115.  44  L.  ed.  998,  20  Sup.  Ct 

J«    I?  c"       /i    '«      'o^     1         ^    '  Rep.  829;  Petersen  v.  Iowa,  245  U.  S. 

1S10R   i^Tio^'io  ^    r'^ia    d'              ?»■•  170,  62  L.  ed.  225,  38  Sup.  Ct.  Rep.  109; 

1912B^312;  12  C.  J.  98;  Ba«)n  v  Ilh-  jjurdock  v.  Ward,  178  U.  S.  139;  44  l! 

nois,  ^  U.  S.  504,  57  L.  ed.  615,  33  gd.  1009,  20  Sup.  Ct.  Rep.  775;  United 

f\   369   I?- T^  1  ?w%^"S"i'9A  M  States  v.  Fox,  94  U.  S.  315,  24  L.  ed. 

S.  JJ.  369,  33  L.B.A.(N.S.)  606,  126  N.  192;  Chanler  v.  Kelsey,  205  U.  8.  466, 

«o  «SV  ^^^f^L\  S''""'^'  ^i^  ^'  ^-  479,  480,  51  L.  ed.  882,  889,  27  Sup.  Ct. 

^2,  29  L.  ed.  615,  6  Sup.  Ct.  Rep.  580;  Rep.  550;  Prevost  v.  Greneaux,  19  How. 

Henderson  v.  New  York  (Henderson  v.  1,  15  L.  ed.  572;  Blackstone  v.  Mfller. 

Wickham)  92  U.  S.  259,  23  L.  ed.  543;  188  U.  S.  189,  207,  47  L.  ed.  439,  445,  28 

Western  U.  Tel^.  Co.  v.  Kansas,  216  U.  Sup.  Ct.  Rep.  277;  Board  of  Education 

S.  30,  54  L.  ed.  367,  30  Sup.  Ct.  Rep.  190.  v.  Illinois,  203  U.  S.  553,  562,  563,  51 

The  question  of  power  is  not  to  be  de-  L.  ed.  314,  318,  319,  27  Sup.  Ct.  Rep. 

termined  by  the  amount  of  the  burden  171,  8  Ann.  Cas.  157;  Tilt  v.  Kelsey,  207 

attempted  to  be  cast.  U.  S.  43,  52  L.  ed.  95,  28  Sup.  Ct.  Bep. 

Boyd  v.  United  States,  116  U.  S.  616,  1 ;  Keeney  v.  New  York,  222  U.  S.  625, 

29  L.  ed.  746,  6  Sup.  Ct.  Rep.  524;  Fair-  56  L.  ed.  299,  38  L.B.A.(N.S.)  1139,  32 

•78  SS«  17.  s. 
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Sap.  Ct.  Rep.  105j  Maxwell  v.  Bugbee,  Ct.  Hep.  261;  Ungler  v.  Kansas,  123  U. 

25U  U.  S.  525,  63  L.  ed.  1124,  40  Sup.  S.  623,  31  L.  ed.  206,  8  Snp.  Ct.  Rep. 

Ct.  Rep.  2;   United   States  v.  Perkina,  273. 

163  V.  S.  625,  41  L.  ed.  287,  16  Sup.  It  is  wholly  immaterial  that  a  bur- 
et. Rep.  1073;  Snyder  t.  Bettman,  190  den  waa  not  intended  to  be  cast  upon 
V.  S.  240,  47  L.  ed.  1035,  23  Snp.  Ct.  the  state's  power;  if  the  act  operates  aa 
Rep.  803;  Pollock  v.  Farmers'  Loan  &  such,  its  validity  cannot  be  sustained. 
T.  Co.  157  U.  S.  429,  578,  39  L.  ed.  759,  Re  Hamlin,  226  N.  Y.  407,  7  A.L.R. 
818,  15  Sup.  Ct.  Rep.  673;  Scholey  v.  701,  124  N.  E,  4;  Plunkett  v.  Old  Colony 
Hew,  22  Wall.  331,  23  L.  ed.  99;  Wright  Trust  Co.  233  Mass.  471,  7  A.L.R.  696, 
V.  Blakeslee,  101  U.  S.  174,  25  L.  ed.  124  N.  E.  265;  Crutcher  v.  Kentucky,  141 
1048;  Clapp  v.  Mason,  94  U.  S.  689,  24  U.  S.  47,  35  L.  ed.  649,  11  Sup.  Ct.  Rep. 
L.  ed.  212;  Mason  v.  Sargent,  104  V.  S.  851;  Minnesota  v.  Barber,  136  U.  S.  313, 
689,  26  L.  ed.  894;  Sturgea  v.  United  319,  326,  34  L.  ed.  455,  457,  460,  3  In- 
states, 117  U.  S.  363,  29  L.  ed.  920,  6  tera.  Com.  Eep.  185,  10  Sup.  Ct.  Rep. 
Sup.    Ct.    Rep.    767;    United    States    v.  862. 

Marion  Trust  Co.  74  C.  C.  A.  439,  143        The  Federal  power  to  tax  on  the  oc- 

Fed.  301,  affirmed  in  206  U.  S.  567,  51  casian  of  transmission  of  property  on 

L.  ed.  1191,  27  Sup.  Ct.  Rep.  797.  death  must  be  governed  by  the  state's 

The  operation  and  effect  of  the  tax  exclusive  power  of  regulation   of   that 

as  laid  and  measured,  and  not  the  sub-  subject,  and  its  full  execution, 
jeet  of  taxation,  determines  whether  a       M'CuUoch  v,  Maryland,  4  Wheat.  316, 

burden  is  cast  upon  the  state's  power  of  4  L.  ed.  579;  Re  Watson,  226  N.  Y.  384, 

regulation.  123  N.  E.  758;   Re  Stanford,  126  Cal. 

Western  U.  Teleg.  Co.  v.  Kansas,  216  112,  45  L.R.A.  788,  58  Pae.  462. 
V.  S.  1,  54  L.  ed.  355,  30  Sup.  Ct.  Rep.  The  operation  and  effect  of  the  tax 
190;  Gloucester  Ferry  Co.  v.  Pennsyl-  ia  to  render  the  states  powerless  to  reg- 
vania,  114  U.  S.  196,  29  L.  ed.  .158,  1  ulate  transmission  of  property  on  death 
Inters.  Com.  Rep.  382,  5  Sup.  Ct.  Rep.  in  the  manner  sought  by  their  measures. 
826;  Philadelphia  &  8.  Mail  S.  S.  Co.  v.  gnyder  v.  Bettman,  190  V.  S.  249,  258 
Pennsylvania,  122  U,  S.  326,  30  L.  ed.  47  l  ed.  1035,  1039,  23  Sup.  Ct.  Rep. 
1200,  1  Inters.  Com.  Rep.  308,  7  Sup.  Ct.  803.  Western  U.  Teleg.  Co.  v.  Kansas, 
Rep.  1118;  Meyer  v.  Wells,  P.  &  Co.  223  316  U  S  1.  24.  54  L.  ed.  356,  364,  30 
C.  S.  298,  56  L.  ed.  445,  32  Snp,  Ct.  Rep.  g  ct.  Rep.  190;  Galveston,  H.  &  S. 
218;  Fargo  v.  Hart,  193  U.  S.  490,  48  a  *b  Co.  v  TexM,  210  U.  S.  217,  52 
L.  ed.  761,  24  Sup.  Ct.  Rep,  498;  12  C.  l.  ed  1031,  28  Sup.  Ct.  Rep,  638;  Brown 
J.  p.  98,  §  128;  Stockard  v.  Morgan,  185  ^  Maryland,  12  Wheat.  419,  6  L.  ed. 
U.  S.  27,  37,  46  L.  ed.  785,  794,  22  Sup.  gyg  Weston  v.  Charleston,  2  Pet.  449, 
Ct.  Rep.  576;  Asbell  v.  Kansas,  209  U.  j  ^  ed,  481;  Cope's  Estate,  191  Pa.  1, 
8.  251,  254,  256,  52  L.  ed.  778,  780,  781,  45  l.R,A.  316,  71  Am.  St,  Rep.  749,  43 
28  Sup.  Ct.  Rep.  485,  14  Ann.  Cas.  1101;  ^n_  79.  jhe  Federalist,  No.  31;  Mar- 
Gibbons  V.  Ogden,  9  Wheat.  1,  199,  205,  ^  y  Madison,  1  Cranch,  137,  176,  2 
6  L.  ed.  23,  70,  72;  Brown  v.  Maryland,  l.  ed.  60,  73;  M'Culloeb  v.  Maryland,  4 
12  Wheat.  419,  6  L,  ed.  678;  Cohen  v,  ^vheat.  316,  4  L.  ed.  579;  Knowlton  v. 
Virginia,  6  Wheat.  264,  399,  5  L.  ed.  Moore,  178  U.  S.  41,  57,  74,  44  L.  »d. 
257,    290;    M'CuUoch    v.    Maryland,    4  ggg   gyg   933,  20  Sup.  Ct.  Rep.  747. 

Wheat.  316,  4  L.  ed.  579;  Almy  v.  Cal-        „        '  .    ■       •,u„  ,,.. . 

fomia,  24  How.  169,  16  L.  ed.  644;  Col-  ,.  ^^  P^!""  "'?*"  'V  f^,  Mi™f  ^f  onl 

lins  V.  New  Hampshire,  171  U.  S.  30,  43  L'"" ''^','=,^  '''^■'*'^^  ^^^  *'"'«"''°«  «^  *">« 

L.  ed.  60,  18  Sup.  Ct.  Rep.  768;  Calves-  ^ '"^  „,^.       ,  w  .1    -7^    ^a  r 

ton,  H.  &  S.  A    R.  Co.%.  Texas,  210        Texas  v_  White,  7  Wall    700,  19  L. 

U.  S.  217.  52  K  ed.  1031,  28  Sup.  Ct,  f  olf 't^^rT ^W^TA)''n^  IS  S 

Bep.    638;    International    Paper   Co.    v.  ^.  251,  62  L.  ed    1101,  3  A.L.R   649,  M 

Hi^chuUtta,  246  V.  8.  135,  62  L.  ed.  Sup^  Ct.  Rep.  529,  Ann.  Cas.  1918E,  724. 
624,  38   Sup.    Ct.   Rep.  292,   Ann.   Cas.        The  subject  of  taxation  is  the  trans- 

1918C,  617;  Looney  v.  Crane  Co.  245  U,  f^'''  """l  necessarily  involves  the  inter- 

8.  178,  02  L.  ed,  230,  38  Sap.  Ct,  Bep,  e^ts  of  the  transferees. 
85;   Crew   Levick    Co.   v.  Pennsylvania,        Seliffman,    Essays    in    Taxn.   p.    396; 

246  U.  S,  292,  62  L.  ed,  295,  38  Sup.  Ct,  Bastable,    Public    Finance,    p.    249;    Re 

Rep,  126;  Wallace  v.  Hines,  253  U.  S.  Oouid,   156  N.   Y.   423,  51   N.  E.  287; 

66,  64  L.  ed.  782,  40  Sup.  Ct.  Rep.  435;  Dixon  v.  Russell,  78  N.  J.  L.  206,  73  Atl. 

Kansas  City,  Ft,  S.  4  M.  R.  Co.  v,  Bot-  47;  Re  Westurn,  162  N.  Y.  93,  46  N.  E. 

kin,  240  U.  S.  227,  60  L.  od.  617,  36  Snp.  315;  Winans  v.  Atty.  Gen.  [1910]  A.  C. 
«ft  L.  cd.  •'• 
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27,  79  L.  J.  K.  B.  N.  S.  156,  101  L.  T. 
N.  S.  754,  26  Times  L.  R.  133,  54  Sol. 
Jo.  133,  47  Scot.  L.  R.  593;  Hanson, 
Death  Duties,  6th  ed.  pp.  20,  128; 
Soward  L.  &  Pr.  Estate  Daty,  p.  4; 
Knowlton  v.  Moore,  178  U.  S.  41,  67,  44 
L.  ed.  969,  976,  20  Sup.  Ct.  Rep.  747; 
Indian  Territory  Illuminating  Oil  Co.  v. 
Oklahoma,  240  U.  S.  522,  530,  60  L.  ed. 
779,  783,  36  Sup.  Ct.  Rep.  453;  Stratton 
Claimants  v.  Morris  Claimants  (Dibrell 
V,  Lanier)  89  Tenn.  497,  12  L.R.A.  70, 
15  S.  W.  87;  Maine  v.  Grand  Trunk  R. 
Co.  142  U.  S.  217,  35  L.  ed.  994,  3  Inters. 
Com.  Rep.  807,  12  Sup.  Ct.  Rep.  121, 
163;  St.  Louis  v.  United  R.  Co.  263  Mo. 
444,  174  S.  W.  78;  Kane  v.  State,  81 
N.  J.  L.  594,  L.R.A.1917B,  553,  80  Atl. 
453,  Ann.  Cas.  1912D,  237;  Flint  v. 
Stone  Tracy  Co.  220  U.  S.  107,  55  L.  ed. 
389,  31  Sup.  Ct.  Rep.  342,  Ann.  Cas. 
1912B,  1312. 

The  measurement  of  the  tax  by  the 
mass  of  the  net  estate  produces  pro- 
found inequality  between  persons  cir- 
cumstanced alike,  or  standing  in  the 
same  relation. 

Re  Ramsdill,  190  N.  Y.  496,  18  L.R.A. 
(N.S.)  946,  83  N.  E.  584;  Plunkett  v. 
Old  Colony  Trust  Co.  233  Mass.  471,  7 
A.L.R.  696,  124  N.  E.  265;  Re  Hamlin, 
7  A.L.R.  701  and  note,  226  N.  Y.  407, 124 
N.  E.  4;  Knowlton  v.  Moore,  178  U.  S. 
41,  74,  76,  44  L.  ed.  969,  983,  984,  20 
Sup.  Ct.  Rep.  747. 

The  tax  is  not  laid  with  reference  to 
the  ability  of  the  person  upon  whom 
the  burden  falls  to  bear  the  same,  be- 
cause there  is  no  sense  of  proportion  be- 
tween the  burden  and  the  value  of  the 
benefit. 

Union  Refrigerator  Transit  Co.  v. 
Kentucky,  199  U.  S.  194,  203,  50  L.  ed. 
150,  153,  26  Sup.  Ct.  Rep.  36,  4  Ann. 
Cas.  493;  Political  Economy  Bk.  5, 
chap.  51,  §  2;  Knowlton  v.  Moore,  su- 
pra; Seligman,  Essays  in  Taxn.  21,  82; 
Monticello  Distilling  Co.  v.  Baltimore, 
00  Md.  416,  45  Atl.  210;  State  ex  rel. 
Garth  v.  Switzler,  143  Mo.  287,  40 
L.R.A.  280,  65  Am.  St.  Rep.  653,  45  8. 
W.  245;  State  ex  rel.  Schwartz  v.  Fer- 
ris, 53  Ohio  St.  314,  30  L.R.A.  218,  41 
N.  E.  579;  Cooley,  Taxn.  3d  ed.  12. 

The  act  is  entirely  wanting  in  proper 
basis  for  classification,  and  sensibly  vio- 
lates fundamental  principles  underlying 
just  taxation  in  the  utter  disregard  of 
the  interests  of  persons  patently  present 
in  the  subject  taxed. 

People  ex  rel.  Hatch  v.  Reardon,  184 
N".  Y.  431,  8  L.R.A.(N.S.)  314,  112  Am. 
St.  Rep.  628,  77  N.  E.  970.  6  Ann.  Cas. 
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515,  affirmed  in  204  U.  S.  152,  51  L.  ed. 
415,  27  Sup.  Ct.  Rep.  188,  ^  Ann.  Cas. 
736;  Magoun  v.  Illinois  Trust  &  Sav. 
Bank,  170  U.  S.  283,  288,  42  L.  ed.  1037, 
1040,  18  Sup.  Ct.  Rep.  594;  Hayes  ▼. 
Missouri,  120  U.  S.  68,  30  L.  ed.  578, 
7  Sup.  Ct.  Rep.  350;  Gulf,  C.  &  S.  P. 
R.  Co.  V.  Ellis,  165  U.  S.  150,  41  L.  ed. 
666,  17  Sup.  Ct.  Rep.  255;  Barbier  v. 
Connolly,  113  U.  S.  27,  28  L.  ed.  923,  5 
Sup.  Ct.  Rep.  351;  Cooley,  Taxn.  3d  ed. 
76,  260;  Black  v.  State,  113  Wis.  205,  90 
Am.  St.  Rep.  853,  89  N.  W.  522;  State 
ex  rel.  Garth  v.  Switzler,  143  Mo.  287, 

40  L.R.A.  280,  65  Am.  St.  Rep.  653,  45 
S.  W.  245;  State  ex  rel.  Schwartz  v. 
Ferris,  53^  Ohio  St.  314,  30  L.R.A.  218, 

41  N.  E.  579;  State  ex  rel.  Sanderson  v. 
Mann,  76  Wis.  469,  45  N.  W.  526,  46 
N.  W.  51;  State  ex  rel.  Davidson  v.  Gor- 
man, 40  Minn.  232,  2  L.R.A.  701,  41  N. 
W.  948;  Clark  v.  TitusviUe,  184  U.  S. 
329,  46  L.  ed.  569,  22  Sup.  Ct.  Rep.  382; 
Western  U.  Teleg.  Co.  v.  Kansas,  216 
U.  S.  1,  54  L.  ed.  355,  30  Sup.  Ct.  Rep. 
190;  Gloucester  Ferry  Co.  v.  Pennsyl- 
vania, 114  U.  S.  196,  29  L.  ed.  158,  1 
Inters.  Com.  Rep.  382,  5  Sup.  Ct.  Rep. 
826;  Philadelphia  &  S.  Mail  S.  S.  Co. 
V.  Pennsylvania,  122  U.  S.  326,  30  L.  ed. 
1200,  1  Inters.  Com.  Rep.  308,  7  Sup.  Ct. 
Rep.  1118;  Meyer  v.  Wells,  F.  &  Co.  223 
U.  S.  298,  56  L.  ed.  445,  32  Sup.  Ct.  Rep. 
218;  Galveston,  H.  &  S.  A.  R.  Co.  v. 
Texas,  210  U.  S.  217,  52  L.  ed.  1031, 
28  Sup.  Ct.  Rep.  638;  Fargo  v.  Hart,  193 
U.  S.  490,  48  L.  ed.  761,  24  Sup.  Ct.  Rep. 
498;  Home  Ins.  Co.  v.  New  York,  143 
U.  S.  594,  33  L.  ed.  1025,  10  Sup.  Ct. 
Rep.  593;  BiUings  v:  Blinois,  188  U.  S. 
97,  47  L.  ed.  400,  23  Sup.  Ct.  Rep.  272; 
People  ex  rel.  Phillips  v.  Raynes,  136 
App.  Div.  417,  120  N.  Y.  Supp.  1053, 
affirmed  in  198  N.  Y.  539,  92  N.  E. 
1097;  People  ex  rel.  Farrington  ▼. 
Mensching,  187  N.  Y.  8, 10  L.R.A. (N.S.) 
625,  79  N.  E.  884,  10  Ann.  Cas.  101; 
State  ex  rel.  Wyatt  v.  Ashbrook,  154 
Mo.  375,  48  L.R.A.  265,  77  Am.  St.  Rep. 
765,  55  S.  W.  627;  Danville  v.  Shelton, 
76  Va.  325;  Banger's  Appeal,  109  Pa. 
79;  Re  Ruan  Street,  132  Pa.  257,  7 
L.R.A.  193,  19  Atl.. 219;  Com.  ex  rd. 
Fertig  v.  Patton,  88  Pa.  258;  Grim  ▼. 
Weissenberg  School  Dist.  57  Pa.  433,  98 
Am.  Dec.  237;  Stanley  v.  Albany  Coun- 
ty, 121  U.  S.  535,  550,  30  L.  ed.  1000, 
1003,  7  Sup.  Ct.  Rep.  1234;  Cotting  ▼. 
Kansas  City  Stock  Yards  Co.  (Cotting 
V,  Godard)  183  U.  S.  79,  110,  46  L.  ed. 
92,  109,  22  Sup.  Ct.  Rep.  30. 

The  5th  Amendment  stands  as  a  eon- 

dition  upon  which  the  power  to  tax  may 
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be  exercised,  and  because  o£  the  in* 
equality  and  capricious  operation  pro- 
dneedy  the  act  must-  stand  condemned 
as  in  violation  of  that  amendment. 

Hurtado  v.  California,  110  U.  S.  516, 
534,  28  L.  ed.  232,  238,  4  Sup.  Ct.  Rep. 
Ill,  292;  Be  Kemmler,  136  U.  S.  436, 
34  L.  ed.  519,  10  Sup.  Ct.  Rep.  930; 
Duncan  v.  Missouri,  152  U.  S.  377,  382, 
38  L.  ed.  485,  487,  14  Sup.  Ct.  Rep.  570; 
Connolly  v.  Union  Sewer  Pipe  Co.  184 
U.  S.  540,  559,  560,  46  L.  ed.  679,  689, 
690,  22  Sup.  Ct.  Rep.  431 ;  Cooley,  Const. 
Lim.  6th  ed.  p.  598;  McCray  v.  United 
States,  195  U.  S.  27,  61,  49  L.  ed.  78, 
97,  24  Sup.  Ct.  Rep.  769,  1  Ann.  Cas. 
561;  Gibbons  v.  Ogden,  9  Wheat.  1,  199, 
205,  6  L.  ed.  23,  70,  72;  Lottery  Case 
(Champion  v.  Ames)  188  U.  S.  321,  47 
L.  ed.  492,  23  Sup.  Ct.  Rep.  321,  13  Am. 
Crim.  Rep.  561;  Spencer  v.  Merchant, 
125  U.  S.  345,  31  L.  ed.  763,  8  Sup.  Ct. 
Bep.  921;  Ambrosini  v.  United  States, 
187  U.  S.  1,  47  L.  ed.  49,  23  Sup.  Ct.  Rep. 
1,  12  Am.  Crim.  Rep.  699;  United  States 
V.  Baltimore  &  0.  R.  Co.  17  Wall.  322, 
21  L.  ed.  597;  Collector  v.  Day  (Buffing- 
ton  V.  Day)  11  WaU.  113,  20  L.  ed.  122; 
Knowlton  v.  Moore,  178  U.  S.  41,  57,  74, 
44  L.  ed.  969,  976,  983,  20  Sup.  Ct.  Bep. 
747;  Hammer  v.  Dagenhart,  247  U.  S. 
251,  62  L.  ed.  1101,  3  A.L.R.  649,  38 
Sup.  Ct.  Rep.  529,  Ann.  Cas.  1918E,  724; 
Pervear  v.  Massachusetts,  5  Wall.  475, 
18  L.  ed.  608 ;  License  Tax  Cases,  5  Wall. 
462,  18  L.  ed.  497;  United  States  v. 
Jones,  109  U.  S.  613,  27  L.  ed.  1015,  3 
Sup.  Ct.  Rep.  346;  Brushaber  v.  Union 
P.  B.  Co.  240  U.  S.  1,  24,  60  L.  ed.  493, 
504,  L.B.A.1917D,  414,  36  Sup.  Ct.  Bep. 
236,  Ann.  Cas.  1917B,  713. 

Solicitor  General  Frierson  argued  the 
cause  and  filed  a  brief  for  defendant  in 
error: 

The  tax  in  question  is  a  death  duty, 
and  rests  upon  the  power  to  transmit,  or 
the  transmission  from  the  dead  to  the 
living. 

Knowlton  v.  Moore,  178  U.  S.  41,  44 
L.  ed.  969,  20  Sup.  Ct.  Rep.  747. 

Death  duties,  in  general,  when  levied 
by  the  Federal  government,  are  not  sub- 
ject to  constitutional  objection  upon  the 
ground  that  they  are  direct  taxes  and 
eannot  be  imposed  without  apportion- 
ment. 

License  Tax  Cases,  5  Wall.  462,  471, 
18  L.  ed.  497,  500;  Knowlton  v.  Moore, 
supra. 

Death  duties,  in  general,  when  levied 
by  the  Federal  government,  are  not  sub- 
ject to  constitutional  objection  upon  the 
ground  that  the  transmission  of  prop- 
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erty  from  the  dead  to  the  living  is  sub- 
ject to  exclusive  regulation  by  the  states. 

Knowlton  v.  Moore,  supra. 

The  imposition  of  an  estate  tax  by  the 
Federal  government  is  no  more  an  in- 
terference with  the  power  of  the  states 
to  regulate  the  descent  and  distribution 
of  estates  than  is  the  imposition  of  a 
legacy  tax. 

Ibid. 

Conceding  that  a  legacy  tax  imposed 
by  the  Federal  government  is  not  a  di- 
rect tax,  it  follows  that  an  inheritance 
tax  is  likewise  not  a  direct  tax. 

Ibid. 

Since  the  tax  is  imposed  upon  the 
right  to  transmit,  and  not  upon  the 
right  to  receive,  the  question  as  to  how 
it  affects  what  would  otherwise  be  re- 
ceived by  particular  legatees  or  devisees 
is  wholly  unimportant. 

State  succession  and  inheritance  taxes 
are  not  deductible  for  the  purpose  of  de- 
termining the  value  of  the  net  estate. 

Re  Penfold,  216  N.  Y.  163,  110  N.  E. 
497,  Ann.  Cas.  1916A,  783;  Re  Gihon, 
169  N.  Y.  443,  62  N.  E.  561;  Smith  v. 
Browning,  225  N.  Y.  358,  122  N.  E.  217; 
United  States  v.  Perkins,  163  U.  S.  625, 
41  L.  ed.  287, 16  Sup.  Ct.  Rep.  1073. 

I 

Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  is  a  suit  brought  by  the  executors 
of  one  Purdy  to  recover  an  estate  tax 
levied  under  the  Act  of  Congress  of 
September  8,  1916,  chap.  463,  Title  2, 
§  201,  39  Stat,  at  L.  756,  777,  Comp.  Stat. 
§§  6336a,  6336ib,  Fed.  Stat.  Anno.  Supp. 
1918,  p.  305,  and  paid  under  duress  on 
December  14,  1917.  According  to  the 
complaint,  Purdy  died  leaving  a  will  and 
codicil  directing  that  all  succession,  in- 
heritance, and  transfer  taxes  should  be 
paid  out  of  the  residuary  estate,  which 
was  bequeathed  to  the  descendants  of 
his  brother.  The  value  of  the  residuary 
estate  was  $427,414.96,  subject  to  some 
administration  expenses.  The  executors 
had  been  required  to  pay  and  had  paid 
inheritance  and  succession  taxes  to  New 
York  ($32,988.97)  and  other  states  ($4,- 
780.91),  amounting  in  all  to  $37,769.88. 
The  gross  estate,  as  defined  in  §  202  of 
the  act  of  Congress,  was  $769,799.39; 
funeral  expenses  and  expenses  of  ad- 
ministration, except  the  above  taxes, 
$61,322.08;  leaving  a  net  value  for  the 
payment  of  legacies,  except  as  reduced 
by  the  taxes  of  the  United  States,  of 
$670,707.43.  The  plaintiffs  were  com- 
pelled to  pay  $23,910.77  to  the  United 

States,  no  deduction  of  any  part  of  the 
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above-mentioned  $37,769.88  being  al- 
lowed. They  allege  that  the  act  of  Con- 
gress is  unconstitutional,  and  also  that 
it  was  misconstrued  in  not  allowing  a 
deduction  of  state  inheritance  and  suc- 
cession taxes  as  charges  within  the 
meaning  of  §  203.  On  demurrer  the  dis- 
trict court  dismissed  the  suit. 

By  §  201  of  the  act,  "a  tax  .  .  . 
equal  to  the  following  percentages  of  the 
value  of  the  net  estate,  to  be  [347J  de- 
termined as  provided  in  section  two  hun- 
dred and  three,  is  hereby  imposed  upon 
the  transfer  of  the  net  estate  of  every 
decedent  dying  after  the  passage  of  this 
act  .  .  ."  with  percentages  rising 
from  1  per  centum  of  the  amount 
of  the  net  estate  not  in  excess  of 
$50,000  to  10  per  centum  of  the 
amount  in  excess  of  $5,000,000.  Sec- 
tion 202  gives  the  mode  of  determin- 
ing the  value  of  the  gross  estate.  Then, 
by  §  203,  it  is  enacted :  "That  for  the 
purpose  of  the'  tax  the  value  of  the  net 
estate  shall  be  determined — (a)  In  the 
case  of  a  resident,  by  deducting  from  the 
value  of  the  gross  estate  (1)  such 
amounts  for  funeral  expenses,  adminis- 
tration expenses,  claims  against  the  es- 
tate, unpaid  mortgages,  losses  incurred 
during  the  settlement  of*  the  estate  aris- 
ing from  fires,  storms,  shipwreck,  or 
other  casualty,  and  from  theft,  when 
such  losses  are  not  compensated  for  by 
insurance  or  otherwise,  support  during 
the  settlement  of  the  estate  of  those  de- 
pendent upon  the  decedent,  and  such 
other  charges  against  the  estate  as  are 
allowed  by  the  laws  of  the  jurisdiction, 
whether  within  or  without  the  United 
States,  under  which  the  estate  is  being 
administered;  and  (2)  an  exemption  of 
$50,000."  The  tax  is  to  be  due  in  one 
year  after  the  decedent's  death.  §  204. 
Within  thirty  days  after  qualifying,  the 
executor  is  to  give  written  notice  to  the 
collector,  and  later  to  make  return  of 
the  gross  estate,  deductions  allowed,  net 
estate,  and  the  tax  payable  thereon.  § 
205.  The  executor  is  to  pay  the  tax. 
§  207.  The  tax  is  a  lien  for  ten  years 
on  the  gross  estate  except  such  part  as 
is  paid  out  for  allowed  charges,  §  209, 
and,  if  not  paid  within  sixty  days  after 
it  is  due,  is  to  be  collected  by  a  suit  to 
subject  the  decedent's  property  to  be 
sold.  §  208.  In  case  of  collection  from 
some  person  other  than  the  executor,  the 
same  section  provides  for  contribution 
from  or  marshaling  of  persons  subject 
to  equal  or  prior  liability,  '4t  being  the 
purpose  and  intent  of  this  title  that  so 
far  as  is  practicable  and  unless  other- 
wise directed  by  the  will  of  the  decedent 
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the  tax  [348]  shall  be  paid  out  of  the 
estate'  before  its  distribution."  These 
provisions  are  assailed  by  the  plaintiffs 
in  error  as  an  unconstitutional  inter- 
ference with  the  rights  of  the  states  to 
regulate  descent  and  distribution,  as  un- 
equal, and  as  a  direct  tax,  not  appor- 
tioned as  the  Constitution  requires. 

The  statement  of  the  constitutional 
objections  urged  imports  on  its  face  a 
distinction  that,  if  correct,  evidently 
hitherto  has  escaped  this  court.  See 
United  States  v.  Field,  Feb.  28,  1921 
[255  U.  S.  257,  ante,  617,  —  A.L.R.  — , 
41  Sup.  Ct.  Rep.  256].  It  is  admitted, 
as  since  Knowlton  v.  Moore,  178  U. 
S.  41,  44  L.  ed.  969,  20  Sup.  Ct 
Rep.  747,  it  has  to  be,  that  the  United 
States  has  power  to  tax  legacies,  but 
it  is  said  that  this  tax  is  cast  upon 
a  transfer,  while  it  is  being  effectuated 
by  the  state  itself,  and  therefore  is  an 
intrusion  upon  its  processes;  whereas  a 
legacy  tax  is  not  imposed  until  the  proc- 
ess is  complete.  An  analogy  is  sought 
in  the  difference  between  the  attempt  of 
a  state  to  tax  commerce  among  the  states 
and  its  right  after  the  goods  have  be- 
come mingled  with  the  general  stock  in 
the  state.  A  consideration  of  the  paral- 
lel is  enough  to  detect  the  fallacy.  A 
tax  that  was  directed  solely  against 
goods  imported  into  the  state,  and  that 
was  determined  by  the  fact  of  importa- 
tion, would  be  no  better  after  the  goods 
were  at  rest  in  the  state  than  before.  It 
would  be  as  much  an  interference  with 
commerce  in  one  case  as  in  the  other.  I. 
M.  Darnell  &  Son  Co.  v.  Memphis,  208  U. 
S.  113,  52  L.  ed.  413,  28  Sup.  Ct.  Rep. 
247;  Welton  v.  Missouri,  91  U.  S.  275,  23 
L.  ed.  347.  Conversely,  if  a  tax  on  the 
property  distributed  by  the  laws  of  a 
state,  determined  by  the  fact  that  dis- 
tribution has  been  accomplished,  is  valid, 
a  tax  determined  by  the  fact  that  dis- 
tribution is  about  to  begin  is  no  greater 
interference  and  is  equally  good. 

Knowlton  v.  Moore,  178  U.  S,  41, 
supra,  dealt,  it  is  true,  with  a  legacy  tax. 
But  the  tax  was  met  with  the  same  ob- 
jection: that  it  usurped  or  interfered 
with  the  exercise  of  state  powers,  and 
the  answer  to  the  objection  was  baaed 
upon  general  considerations,  and  treated 
the  ^'power  to  transmit  [349]  or  the 
transmission  or  receipt  of  property 
by  death"  as  all  standing  on  the 
same  footing.  178  U.  S.  57,  69.  Aft- 
er the  elaborate  discussion  that  the 
subject  received  in  that  case,  we  think 
it  unnecessary  to  dwell  upon  matten 
that  in  principle  were  disposed  of 
there.     The  same  may  be  said  of  the 
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argument  that  the  tax  is  direct,  and 
therefore  is  void  for  want  of  appor- 
tionment. It  is  argued  that  when  the 
tax  is  on  the  privilege  of  receiving,  the 
tax  is  indirect  because  it  may  be 
avoided;  whereas  here  the  tax  is  inevi- 
table, and  therefore  direct.  But  that 
matter  also  is  disposed  of  by  Knowlton 
v.  Moore,  not  by  an  attempt  to  make 
some  scientific  distinction,  which  would 
be  at  least  difiScult,  but  on  an  interpre- 
tation of  language  by  its  traditional  use, 
— on  the  practical  and  historical  ground 
that  this  kind  of  tax  always  has  been 
regarded  as  the  antithesis  of  a  direct 
tax, — "has  ever  been  treated  as  a  duty 
or  excise,  because  of  the  particular  occa- 
sion which  gives  rise  to  its  levy.*'  178 
U.  S.  81-83.  Upon  this  point  a  page  of 
history  is  worth  a  volume  of  logic. 

The  inequalities  charged  upon  the  stat- 
ute, if  there  is  an  intestacy,  are  all  in- 
equalities in  the  amounts  that  benefi- 
ciaries might  receive  in  case  of  estates  of 
different  values,  of  different  proportions 
between  real  and  personal  estate,  and  of 
different  numbers  of  recipients;  or,  if 
there  is  a  will,  affect  legatees.  As  to  the 
inequalities  in  case  of  a  will,  they  must 
be  taken  to  be  contemplated  by  the  tes- 
tator. He  knows  the  law  and  the  con- 
sequences of  the  disposition  that  he 
makes.  As  to  intestate  successors,  the 
tax  is  not  imposed  upon  them,  but  pre- 
cedes them;  and  the  fact  that  they  may 
receive  loss  or  different  sums  because  of 
the  statute  does  not  concern  the  United 
States. 

There  remains  only  the  construction  of 
the  act.  The  argument  against  its  con- 
stitutionality is  based  upon  a  premise 
that  is  unfavorable  to  the  contention  of 
the  plaintiffs  in  error  upon  this  point. 
For  if  the  tax  attaches  to  the  estate  be- 
fore distribution, — if  it  is  a  tax  on  the 
right  [350]  to  transmit,  or  on  the 
transmission  at  its  beginning,— ob- 
viously it  attaches  to  the  whole  es- 
tate, except  so  far  as  the  statute  sets 
a  limit.  "Charges  against  the  estate,'' 
as  pointed  out  by  the  court  below, 
are  only  charges  that  affect  the  estate 
as  a  whole,  and  therefore  do  not  in- 
clude taxes  on  the  right  of  individual 
beneficiaries.  This  reasoning  excludes 
not  only  the  New  York  succession  tax, 
but  those  paid  to  other  states,  which 
can  stand  no  better  than  that  paid  in 
New  York.  What  amount  New  York 
may  take  as  the  basis  of  taxation,  and 
questions  of  priority  between  the  United 
States  and  the  state,  are  not  open  in  this 
case. 

Decree  affirmed. 
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AMERICAN  BANK  &  TRUST  COMPANY 

et  al.,  Appts., 
v. 

FEDERAL  RESERVE  BANK  OF  ATLAN- 
TA,  GEORGIA,  et  al. 

(See  S.  C.  Reporter's  ed.  350-359.) 

Removal   of  causes   —   suit   against  a 
Federal  corporation. 

1.  A  suit  in  wliich  the  principal  defend- 
ant was  incorporated  under  the  laws  of  the 
United  States  is  removable  from  a  state 
to  a  Federal  district  court. 

[For  other  casos.   see  Removal  of  Causes,  IV. 
g,  in  Digest  Sup.  Ct.  IOCS.] 

Federal   courts  —  jurisdiction   -«   suit 
under  Federal   law. 

2.  A  suit  against  a  corporation  incor- 
porated under  the  laws  of  the  United  States 
is  one  aripinpf  under  those  laws,  within  the 
meaning  of  the  Federal  Judicial  Code,  §  24, 
defining  the  original  jurisdiction  of  the 
Federal   district  courts. 

[For    other    cases,    see    Courts,    576-506,    in 
Digest  Sup.  Ct.  1908.] 

Federal    courts   —   jurisdiction   —   suit 
against  Federal  reserve  bank. 

3.  The    Federal    reserve   banks   created 

after  the  Judicial  Code  was  enacted  are  not 

''national  banking  associations''  within  the 

meaning  of   the   provision   of   §  24   of  the 

Code,  that,  for  jurisdictional  purposes,  such 

associations   are   to  be   deemed  citizens  of 

the   states   in  which  they  are  respectively 

located. 

[For    other    cases,    tee    Courts,    576-596,    In 
Digest  Sup.  Ct.  1908.] 

Banks    *-    Federal    reserve    system    — 
ultra  vires  acts. 

4.  Federal  reserve  banks  exceed  their 
powers  by  accumulating  checks  on  state 
country  banks,  not  members  of  the  Federal 
reserve  system,  until  they  reach  a  large 
amount,  and  then  causing  them  to  be  pre- 
sented for  payment  over  the  coimter,  or, 
by  other  devices,  requiring  payment  in  cash, 
so  as  to  compel  such  banks  to  maintain  so 
much  cash  in  their  vaults  as  to  drive  them 
out  of  business,  or  force  them,  if  able,  to 
submit  to  the  scheme  to  compel  them  to 
become  members  of  the  Federal  reserve 
system,  or  at  least  to  open  a  nonmember 
clearing  account,  which  necessitates  the 
maintenance  of  a  larger  reserve,  and  hence 
diminishes  the  lending  power  of  such  banks, 
so  that,  with  the  loss  of  the  profit  caused 
by  the  clearing  of  bank  checks  and  drafts 
at  par,  some  of  such  banks  will  be  driven 

Note. — On  removal  of  causes  where 
Federal  Constitution,  statute,  or  treaty 
comes  in  question — see  notes  to  Little 
York  Gold  Washing  &  Water  Co.  v. 
Keyes,  24  L.  ed.  U.  S.  656 ;  Butler  v.  Na- 
tional Home,  36  L.  ed.  U.  S.  346;  Tor- 
rence  v.  Shedd,  36  L.  ed.  U.  S.  528;  Fer- 
guson  V.  Ross,  3  L.R.A.  322,  and  Austin 
V.  Gagan,  5  L.R.A.  476. 
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out  of  biuiness,  and  the  income  of  all  will  R  R.  Co.  15  C.  C.  A.  167,  32  U.  S.  App. 

be  diminished.  372,  68  Fed.  2. 

The  Act  of  July  24,  1882,  §  4,  plaeed 

(No.  679.]  national  banks  in  the  same  category  with 

banks  not  organized  under  the  Federal 

Argued  April   13  and  14,  1921.     Decided  laws;   and,   since   the   passage   of  such 

May  16,  1921.  act,  the  jurisdiction  of  the  Federal  cir- 
cuit court  over  suits  by  or  against  them 

APPEAL  from  the  United  States  Cir-  could    no    longer    be    asserted    on    the 

cult  Court  of  Appeals  for  the  Fifth  ground  of  their  Federal  origin. 

Circuit  to  review  a  decree  which  affirmed  Leather  Mfrs.  Nat.  Bank  v.  Cooper, 

a  decree  of  the  District  Court  for  the  120  U.  S.  778,  30  L.  ed.  816,  7  Sup.  Ct 

Northern  District  of  Georgia,  dismissing  Rep.  777;  Whittemore  v.  Amoskeag  Nat. 

the  bill  in  a  suit  by  state  banks  to  en-  Bank,  134  U.  S.  527,  33  L.  ed.  1002,  10 

join  a  Federal  reserve  bank  and  its  offi-  Sup.  Ct.  Rep.  592;  Petri  v.  Commercial 

cers   from   collecting  checks  drawn   on  Nat.  Bank,  142  U.  S.  644,  35  L.  ed.  1144, 

the  former  banks,  except  in  the  usual  12  Sup.  Ct.  Rep.  325;  Ex  parte  Jones, 

and  ordinary  way,  through  correspond-  164  U.  S.  693,  41  L.  ed.  601,  17  Sup.  Ct. 

ent  banks  or  clearing  houses.    Reversed.  Rep.   222;   National   Bank   v.   Fore,  25 

See  same  case  below,  —  C.  C.  A.  — ,  Fed.  209;  Union  Nat.  Bank  v.  Miller, 

269  Fed.  4.  15  Fed.  703;  Danahy  v.  National  Bank, 

The  facts  are  stated  in  the  opinion.  12  C.  C.  A.  75,  24  U.  S.  App.  351,  64 

Mr.  Alexander  W.  Smith  argued  the  Fed.  148;  Wichita  Nat.  Bank  v.  Smith, 

cause,  and,  with  Messrs.  T.  M.  Stevens,  1^  C.  C.  A.  42,  36  U.  S.  App.  530,  72 

Orville  A.  Park,  and  Greene  F.  Johnson,  F®^-  5^- 

filed  a  brief  for  appellants :  v/  Since  the  passage  of  this  act,  nation- 
Federal  laws  supporting  the  defense  ^  banks  are  placed  upon  precisely  the 
do  not  confer  jurisdiction.  same  footing  as  individuals  or  other 
Tennessee  v.  Union  &  Planters'  Bank,  corporations  with  respect  to  the  right  to 
152  U.  S.  454,  38  L.  ed.  511,  14  Sup.  Ct.  sue  and  be  sued  in  the  Federal  courts. 
Rep.  654;  Great  Northern  R.  Co.  v.  Continental  Nat.  Bank  v.  Buford, 
Alexander,  24G  U.  S.  276,  62  L.  ed.  713,  191  U.  S.  123,  48  L.  ed.  120,  24  Sup.  Ct. 
38  Sup.  Ct.  Rep.  237;  Williams  v.  First  Rep.  54;  Petri  v.  Commercial  Nat.  Bank, 
Nat.  Bank,  216  U.  S.  582,  594,  54  L.  ed.  142  U.  S.  644,  35  L.  ed.  1144, 12  Sup.  Ct. 
625,  631,  30  Sup.  Ct.  Rep.  441.  Rep.  325;  Ex  parte  Jones,  164  U.  S.  693, 
The  policy  of  the  Act  of  March  3,  41  L.  ed.  601,  17  Sup.  Ct.  Rep.  222; 
1887,  as  corrected  by  the  Act  of  August  Danahy  v.  National  Bank,  12  C.  C.  A. 
13,  1888,  was  to  contract  the  jurisdic-  75,  24  U.  S.  App.  351,  64  Fed.  148; 
tion  of  the  United  States  district  courts.  Farmers'  Nat.  Bank  v.  McElhinney,  42 
Smith  v.  Lyon,  133  U.  S.  315,  320,  33  Fed.  801;  First  Nat.  Bank  v.  Forest,  40 
L.  ed.  635,  637,  10  Sup.  Ct.  Rep.  303 ;  Fed.  705 ;  Freeman  Mfg.  Co.  v.  National 
Arkansas  v.  Kansas  &  T.  Coal  Co.  183  Bank,  160  Mass.  398,  35  N.  E.  865. 
U.  S.  185, 188,  46  L.  ed.  144, 146,  22  Sup.  The  word  "association"  is  generic,  and 
Ct.  Rep.  47;  Re  Pennsylvania  Co.  137  describes  a  corporation. 
U.  S.  451,  454,  34  L.  ed.  738,  740,  11  United  States  v.  Martmdale,  146  Fed. 
Sup.  Ct.  Rep.  141;  Fisk  v.  Henarie,  142  284;  United  States  v.  Trinidad  Coal  & 
U.  S.  459,  467,  35  L.  ed.  1080,  1082,  12  Coking  Co.  137  U.  S.  169,  34  L.  ed.  643, 
Sup.  Ct.  Rep.  207:  Shaw  v.  Quincy  Min.  H  Sup.  Ct.  Rep.  57. 
Co.  145  U.  S.  444,  449,  36  L.  ed.  768,  Associations  formed  under  the  Bank- 
771,  12  Sup.  Ct.  Rep.  935;  Minnesota  ing  Act  are  moneyed  corporations, 
v.  Northern  Securities  Co.  194  U.  S.  48,  Niagara  County  v.  People,  7  HiU,  504. 
48  L.  ed.  870,  24  Sup.  Ct.  Rep.  598.  The  original  National  Bank  Acts  of 
The  case  does  not  arise  under  the  1863-1864,  the  renewal  Bank  Act  of 
laws  of  the  United  States.  1882,  and  the  Federal  Reserve  Act  of 
American  Well  Works  Co.  v.  Layne  &  1913,  must  be  construed  in  pari  materia 
B.  Co.  241  U.  S.  257,  60  L.  ed.  987, 36  Sup.  and  in  relation  to  the  judiciary  acU  and 
Ct.  Rep.  585;  Louisville  &  N.  R.  Co.  v.  the  declared  policy  of  contracting  the 
Mottley,  211  U.  S.  149,  53  L.  ed.  126,  jurisdiction  of  the  United  States  courts. 
29  Sup.  Ct.  Rep.  42;  Taylor  v.  Anderson,  State  v.  Omaha  Elevator  Co.  75  Neb. 
234  U.  S.  74,  58  L.  ed.  1218,  34  Sup.  Ct.  637,  106  N.  W.  979,  110  N.  W.  874; 
Rep.  724;  Re  Winn,  213  U.  S.  458,  53  State  v.  Snyder,  64  W.  Va.  659,  63  S. 
L.  ed.  873,  29  Sup.  Ct.  Rep.  515;  St.  E.  385;  Benton  v.  Willis,  76  Ark.  443,  88 
Paul,  M.  &  M.  R.  Co.  v.  St.  Paul  &  N.  S.  W.  1000;  United  States  ▼.  Freeman, 
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3  How.  566, 11  L.  ed.  724;  United  States 
V.  Babbit,  1  Black,  55,  61,  17  L.  ed.  94, 
96;  United  States  use  of  Hill  v.  Ameri- 
can Surety  Co.  200  U.  S.  197,  50  L.  ed. 
437,  26  Sup.  Ct.  Rep.  168;  United  States 
V.  Trans-Missouri  Freight  Asso.  24 
L.R.A.  73,  4  Inters.  Com.  Rep.  443,  7  C. 
C.  A.  15,  19  U.  S.  App.  36,  58  Fed.  58; 
Ex  parte  Crow  Dog,  109  U.  S.  556,  570, 
27  L.  ed.  1030,  1035,  3  Sup.  Ct.  Rep. 
396;  Washington  v.  Miller,  235  U.  S. 
422,  59  L.  ed.  295,  35  Sup.  Ct.  Rep.  119. 
Federal  incorporation  of  defendant 
does  not  confer  jurisdiction. 

Bank  of  United  States  v.  Deveaux,  5 
Cranch,  61,  3  L.  ed.  38;  Osborn  v.  Bank 
of  United  States,  9  Wheat.  738,  6  L.  ed. 
204;  Bank  of  United  States  v.  Martin, 
5  Pet.  479,  8  L.  ed.  198;  Bankers  Trust 
Co.  V.  Texas  &  P.  R.  Co.  241  U.  S.  295, 
60  L.  ed.  1010,  36  Sup.  Ct.  Rep.  569; 
Ames  y.  Kansas,  111  U.  S.  449,  465,  28 
L.  ed.  482,  488,  4  Sup.  Ct.  Rep.  437; 
Cooke  V.  Avery,  147  U.  S.  375,  385,  37 
L.  ed.  209,  212,  13  Sup.  Ct.  Rep.  340; 
Starin  v.  New  York,  115  U.  S.  248,  29 
L.  ed.  388,  6  Sup.  Ct.  Rep.  28;  Roberts 
V.  Northern  P.  R.  Co.  158  U.  S.  1,  22,  39 
L.  ed.  873,  880,  15  Sup.  Ct.  Rep.  756; 
Ex  parte  Jones,  164  U.  S.  692,  41  L.  ed. 
601, 17  Sup.  Ct.  Rep.  222;  Shoshone  Min. 
Co.   V.  Rutter,  177  U.  S.  505,  510,  44 
L.  ed.  864,  866,  20  Sup.  Ct.  Rep.  726; 
Smith  V.  Reeves,  178  U.  S.  436,  446,  44 
L.  ed.  1140,  1145,  20  Sup.  Ct.  Rep.  919; 
Swafford  v.  Templeton,  185  U.  S.  487, 
46  L.  ed.  1005,  22  Sup.  Ct.  Rep.  783; 
Wiley  V.  Sinkler,  179  U.  S.  58,  45  L.  ed. 
84,   21   Sup.   Ct.   Rep.   17;   Continental 
Nat.  Bank  v.  Buford,  191  U.  S.  119,  48 
L.  ed.  119,  24  Sup.  Ct.  Rep.  54;  Re  Dunn, 
212  U.  S.  374,  53  L.  ed.  558,  29  Sup.  Ct. 
Rep.  299;  Shulthis  v.  McDougal,  225  U. 
S.  561,  56  L.  ed.  1205,  32  Sup.  Ct.  Rep. 
704;  Texas  &  P.  R.  Co.  v.  Hill,  237  U. 
S.  208,  59  L.  ed.  918,  35  Sup.  Ct.  Rep. 
575;  Bankers'  Mut.  Casualty  Co.  v.  Min- 
neapolis, St.  P.  &  S.  Ste.  M.  R.  Co.  192 
U.  S.  385,  48  L.  ed.  490,  24  Sup.  Ct.  Rep. 
325;  Removal  Cases,  115  U.  S.  1,  29  L. 
ed.  319,  5  Sup.  Ct.  Rep.  1113;  Texas  & 
P.  R.  Co.  V.  Cody,  166  U.  S.  606,  41  L. 
ed.  1132,  17  Sup.  Ct.  Rep.  703,  1  Am. 
Neg.  Rep.  763;  Brown  v.  Keene,  8  Pet. 
112,  8  L.  ed.  885;   Grace  v.  American 
Cent.  Ins.  Co.  109  U.  S.  278,  27  L.  ed. 
932,  3  Sup.  Ct.  Rep.  207;  Hanford  v. 
Davies,  163  U.  S.  273,  41  L.  ed.  157,  16 
Sup.  Ct.  Rep.  1051. 

If  the  jurisdiction  be  upheld,  it  was 
error  to  dismiss  the  bill  on  the  merits. 

International  News  Service  v.  Asso- 
ciated Press,  248  U.  S.  215,  235,  63  L. 
ed.  211,  219,  2  A.L.R.  293,  39  Sup.  Ct. 
65  li.  ed. 


,Rep.  68;  Re  Sawyer,  124  U.  S.  200,  210, 
I  31  L.  ed.  402,  405,  8  Sup.  Ct.  Rep.  482 ; 
Re  Debs,  158  U.  S.  564,  593,  39  L.  ed. 
1092,  1105,  15  Sup.  Ct.  Rep.  900 ;  Truax 
V.  Raich,  239  U.  S.  33,  37,  38,  60  L.  ed. 
131, 133, 134,  L.R.A.1916D,  545,  Ann.  Cas. 
1917B,  283,  36  Sup.  Ct.  Rep.  7;  Brennan 
V.  United  Hatters,  73  N.  J.  L.  742,  9 
L.R.A.(N.S.)  254,  118  Am.  St.  Rep.  727, 
65  Atl.  165,  9  Ann.  Cas.  698;  Barr  v. 
Essex  Trades  Council,  53  N.  J.  Eq.  101, 
30  Atl.  881;  Employing  Printers  Qub 
V.  Blosser  Co.  122  Ga.  509,  69  L.R.A. 
90,  106  Am.  St.  Rep.  137,  50  S.  E.  353, 
2  Ann.  Cas.  694;  Jones  v.  Van  Winkle 
Gin  &  Mach.  Works,  131  Ga.  336,  17 
L.R.A.(N.S.)  848,  127  Am.  St.  Rep.  235, 

62  S.  E.  236;  Franklin  Union  v.  People, 
220  ni.  355,  4  L.R.A.(N.S.)  1001,  110 
Am.  St.  Rep.  248,  77  N.  E.  176;  Atchi- 
son T.  A  S.  F.  R.  Co.  V.  Gee,  139  Fed. 
584 ;  Jersey  City  Printing  Co.  v.  Cassidy, 

63  N.  J.  Eq.  756,  53  Atl.  230 ;  Atkins  v. 
W.  A.  Fletcher  Co.  65  N.  J.  Eq.  658,  55 
Atl.  1074;  Union  P.  R.  Co.  v.  Ruef,  120 
Fed.  102;  Beck  v.  Railway  Teamsters' 
Protective  Union,  118  Mich.  497,  42 
L.R.A.  407,  416,  74  Am.  St.  Rep.  421, 
77  N.  W.  13;  Otis  Steel  Co.  v.  Local 
Union,  110  Fed.  698;  Knudsen  v.  Benn, 
123  Fed.  636;  Jensen  v.  Cooks'  &  Wait- 
ers' Union,  39  Wash.  531,  4  L.R.A.(N.S.) 
302,  81  Pac.  1069. 

The  custom  of  collecting  checks  by 
mail  is  well  recognized. 

Spear  v.  United  States,  158  C.  C.  A. 
410,  246  Fed.  250. 

As  to  what  are  unlawful  combinations, 
see  Barnes  v.  Chicago  Typographical 
Union,  232  HI.  424,  14  L.R.A. (N.S.) 
1018,  83  N.  E.  940,  13  Ann.  Cas.  54; 
Hitchman  Coal  &  Coke  Co.  v.  Mitchell, 
245  U.  S.  229,  62  L.  ed.  260,  L.R.A.1918C, 
497,  38  Sup.  Ct.  Rep.  65,  Ann.  Cas. 
1918B,  461;  Duplex  Printing  Press  Co. 
V.  Deering,  254  U.  S.  443,  ante,  354,  16 
A.L.R.  196,  41  Sup.  Ct.  Rep.  172;  Dore- 
mus  V.  Hennessy,  176  HI.  608,  43  L.R.A. 
797,  68  Am.  St.  Rep.  203,  52  N.  E.  924. 
54  N.  E.  524;  Berry  v.  Donovan,  188 
Mass.  353,  74  N.  E.  603;  Plant  v.  Woods, 
176  Mass.  492,  51  L.R.A.  339,  79  Am.  St. 
Rep.  330,  57  N.  E.  1011;  Pickett  v. 
Walsh,  192  Mass.  572,  6  L.R.A.  (N.S.) 
1067, 116  Am.  St.  Rep.  272,  78  N.  E.  753, 
7  Ann.  Cas.  638;  W.  &  A.  Fletcher  Co.  v. 
International  Asso.  —  N.  J.  Eq.  — ,  55 
Atl.  1077. 

Accumulating  checks  for  the  coercive 
effect  of  demanding  large  sums  of  cur- 
rency has  been  condemned  by  the  su- 
preme court  of  Minnesota. 

Peabody  y.  Citizens  State  Bank,  98 
Minn.  302, 108  N.  W.  272. 
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Motive  is  sometimea  controlling.  461;  Duplex  Printiiig  Press  Co.  v.  Deer- 
Coons  V.  Chryatie,  24  Misc.  296,  5;  ing,  supra. 
N.  Y.  Supp.  668;  Thomas  v.  Cincinnati        A  valid  law  may  be  so  wron^ully  ad- 
N.  0.  &  T.  P.  R.  Co.  4  Inters.  Com.  Rep  ministered   as   to   place  illegal    burdeu 
788,  62  Fed.  803;  22  Cyc.  846,  858  anc  and  exactions  on  the  individual, 
cases  cited.  Beagan  v.  Farmers  Loan  &  T.  Co.  154 

The  tendency  is  away  from  the  doc-  U.  S.  362,  390,  38  L.  ed.  1014,  1021,  4 

trine  of  the  cases  originating  with  Aller  Inters.  Com.  Rep.  560,  14  Sup.  Ct.  B«p. 

V.  Flood  [1918]  A.  C.  1,  67  L.  J.  Q.  B  1047;  Ex  parte  Young,  209  U.  S.  129, 

N.  8.  119,  77  L.  T.  N.  S.  717,  46  Week  52  L.  ed.  714,  13  L.R.A.(N.S.)   932,  28 

Rep.  258,  17  Eng.  Rul.  Cas.  285;  Bay  Sup.  Ct.  Rep.  441,  14  Ann.  Cas.  764; 

croft  V.  Tayntor,  68  Vt.  219,  33  L.B.A  Raymond  v.  Chicago  Union  Traction  Co. 

225,  54  Am.  St.  Rep.  882,  35  AU.  63;  207  U.  S.  20,  52  L.  ed.  78,  28  Snp.  Ct 

Jenkins  v.  Fowler,  24  Pa.  308.  Kep.  7,  12  Ann.  Cas.  757. 

One  of  the  first  departures  from  tfaiE        Clearing  houses  have  been  judieialljr 

doctrine  was  announced  by  Mr.  Justice  defined. 

Holmes  in  Plant  v.  Woods,  176  Mass        National     Exch.     Bank     v.     National 

492,  51  L.R.A.  339,  79  Am.  St.  Rep.  330,  Bank,  132  Mass.  149;  Phdler  v.  PatUt- 

S7  N.  E.  1011.  son,  168  Pa.  468,  47  Am.  St.  Rep.  896, 

To  say  that  an  act  lawful  under  one  32  Atl.  26;  Crane  v.  Fourth  Street  Nat 

set   of    circumstances    ia    lawful    undei  Bank,  173  Pa.  566,  34  Atl.  296. 
every  conceivable  set  of  circumatancei        The  purpose  and  design  of  the  legisla- 

is  too  broad  a  generalisation.  ture  must  be  considered. 

Panton  v.   Holland,   17  Johns.   92,  8        United  States  v.  Freeman,  3  How.  556, 

Am.  Dee.  369;  Post  v.  Munn,  4  N.  J.  L,  11  L.  ed.  724. 

61,  7  Am.  Dec.  570;  Springfield  Water-        What  is  within  the  intention  is  witb- 

works  Co.  V.  Jenkins,  62  Mo.  App.  74;  in  the  letter, 

Tuttle  V.  Buck,  107  Minn.  145,  22  L.R.A.        United  States  v.  Babbit,  1  Black,  61, 

(K.S.)   509,  131  Am.  St.  Rep.  446,  119  17  L.  ed,  96;  Atkins  v.  Fibre  Distinte- 

N.  W.  946,  16  Ann.  Cas.  807;  Hitchman  grating  Co.  18  Wall.  272,  21  L.  ed.  841; 

Coal  &  Coke  Co.  v.  Mitchell,  245  U.  S,  Cocciola  v.  Wood-Dickerson  Supply  Co. 

229,  62  L,  ed.  260,  L.R,A.1918C,  497,  38  136  Ala.  537,  33  So.  856;  United  States 

Sup.  Ct.  Bep.  65,  Ann,  Cas.  1918B,  461;  use  of  Hill  v.  American  Surety  Co.  200 

Duplex  Printing  Press  Co.  v.  Deering.  U.  S.  197,  198,  50  L.  ed.  437,  439,  26 

254  U,  S.  443,  ante,  354,  16  A,L,R.  196,  Sup.  Ct,  Rep,  168. 
41  Sup.  Ct.  Rep.  172.  Legislators   must   know    and    oontem- 

Private  interests  may  invoke  protec-  plate  the  existing  state  of  the  law. 
tion  from  ultra  vires  acts.  Benton  v.  Willis,  70  Ark.  443,  88  S. 

Madison  v.  Madison  Qas  &  E.  Co.  129  W.  1000. 

fli^A^.;     r!  r^-      '  I  4   w  «  ert  S.  P^ker  argued  the  cause  and  filed 

819;  Atty.  Gen    v   Chicago  &  N,  W.  R.  ^  i,^^f  f„^  appellees: 
Co.  35  W.s,  429;  Hogan  v.  Nashville  In-       pi„i„tifrs'  case  urose  under  the  laws 

lms'?°"™-,^^-i^U^?,"Va^^'  ^'n*-  »'   the    United    States    because    it    was 

\l\^n'  J^h  ^If  ^-  ^  ^\f'  ^^J^^u  brought    against    the    Federal    Reserve 

i2i®?ili^^^nlP,'"*  '■  ^""'y-  ^  ^"'^-  Bank  of  Atlanta.-a  corporation  under 

S-u         \^\  J     .         ,     u     ■  the  laws  of  the  United  States. 

The  right   to  conduct  one's   business       Qg^orn  v.  Bank  of  United   States,  9 

without  wrongful  interference  is  a  vain-  ^(j^^j    733    323,  825,  6  L.  ed.  204,  224. 

able  property  right.  ,.„  225;  Paciiic  R,  Removal  Cases,  115  V. 

Hardie-Tynes  Mfg.  Co.  v.  Cruse,  189  3  j  29  L.  ed.  319,  5  Sup.  Ct.  Rep.  1113; 

Ala.  66,  66  So.  660;  Gray  v.  Building  Bankers  Trust  Co.  v.  Texas  &  P.  R.  Co. 

Trades  Council,  91  Minn.  171,  63  L.R.A.  Ml  U   S   295,  306,  60  L.  ed.  1010,  1014, 

753,  103  Am.   St.  Rep.  477,  97  N.  W.  jg   Sup,    Ct.    Rep.   569;   Petri    v.    Com- 

663,  1118,  1  Ann.  Cas.  172;  Vegelahn  v.  „ercisl  Nat.  Bank.  142  U.  S.  644,  648, 

Guntner,  167  Mass.  92,  35  L.R.A.  722,  Jg  L    ed    1144,  1145,  12  Sup.  Ct.  Rep. 

57  Am,    St.   Rep.  443,  44  N,   E,   1077;  }25;  Butler  v.  National  Home,  144  0. 

Beck  T.  Railway  Teamsters'  Protective  ^.  64.  36  L,  ed.  346,  12  Sup.  Ct.  Bep. 

Union,  118  Mich,  497,  42  L.R.A.  407,  74  >81;  Northern  P.  R.  Co.  v.  Amato,  144 

Am.  St.  Rep.  421,  77  N.  W.  13;  Hitch-  [J.   S.  465,  471,  36  L.  ed.  506,  508,  12 

man  Coal  &  Coke  Co.  v,  Mitchell.  245  U.  iup.  Ct.  Rep.  740;  Texas  &  P.  R.  Co. 

8,  229,  62  L.  ed.  260,  L.R.A.1918C,  497,  c.   Cox.  145  U.  S.  593,  801.  36  L.  ei 

38  Sup.  Ct.  Rep,  65,  Ann.  Cas.  1918B.  i29,  832,  12  Sup.  Ct.  Rep.  905;  Waahiw- 
0M§  S»»  V.  S. 
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ton  &  I.  R.  Co.  V.  CcBur  D'Alene  R.  & 
Nav.  Co.  160  U.  S.  77,  93,  40  L.  ed.  346, 
352,  16  Sup.  Ct.  Rep.  231;  Supreme 
Lodge  K.  P.  V.  Kalinski,  163  U.  S.  289, 
290,  41  L.  ed.  163,  16  Sup.  Ct.  Rep.  1047; 
Texas  &  P.  R.  Co.  v.  Swearingen,  196 
U.  S.  51,  53,  49  L.  ed.  382,  384,  25  Sup. 
Ct.  Rep.  164.  17  Am.  Neg.  Rep.  422; 
Re  Dunn,  212  U.  S.  374,  383,  384,  53 
L.  ed.  558,  562,  29  Sup.  Ct.  Rep.  299; 
Texas  &  P.  R.  Co.  v.  Cody,  166  U.  S. 
606,  41  L.  ed.  1132,  17  Sup.  Ct.  Rep.  703, 
1  Am.  Neg.  Rep.  763 ;  Supreme  Lodge  K. 
P.  V.  Withers,  177  U.  S.  260, 44  L.  ed.  762, 
20  Sup.  Ct.  Rep.  611;  Ex  parte  Roe,  234 
U.  S.  70,  58  L.  ed.  1217,  34  Sup.  Ct.  Rep. 
722;  Texas  &  P.  R.  Co.  v.  Eastin,  214 
U.  S.  153,  159,  53  L.  ed.  946,  950,  29 
Sup.  Ct.  Rep.  564;  Union  Timber  Prod- 
ucts Co.  V.  United  States  Shipping  Bd. 
Emergency  Fleet  Corp.  252  Fed.  320; 
Ingram  Day  Lumber  Co.  v.  United  States 
Shipping  Bd.  Emergency  Fleet  Corp. 
267  Fed.  283;  Supreme  Lodge,  K.  P.  v. 
Wilson,  14  C.  C.  A.  264,  30  U.  S.  App. 
234,  66  Fed.  785;  Wood  v.  Drake,  70 
Fed.  881;  United  States  Freehold  Land 
&  Emigration  Co.  v.  Gallegos,  32  C.  C. 
A.  470,  61  U.  S.  App.  13,  89  Fed.  769; 
Supreme  Lodge,  K.  P.  v.  England,  36 
C.  C.  A.  298,  94  Fed.  369;  Union  P.  R. 
Co.  V.  McComb,  1  Fed.  799;  Van  Brim- 
mer V.  Texas  &  P.  R.  Co.  190  Fed.  394; 
Bowers  v.  First  Nat.  Bank,  190  Fed. 
676;  Larabee  v.  Dolley,  175  Fed.  384; 
Martin  v.  St.  Louis  S.  W.  R.  Co.  134 
Fed.  134;  Choctaw,  O.  &  G.  R.  Co.  v. 
Hendricks,  21  Okla.  140,  95  Pac.  971; 
Texas  &  P.  R.  Co.  v.  Gay,  86  Tex.  582, 
25  L.R.A.  54,  26  S.  W.  601. 

Since  the  Judiciary  Acts  of  1887  and 
1888,  this  court  has  more  than  once 
squarely  upheld  the  jurisdiction,  upon 
removal,  in  cases  where  the  defendant 
was  a  Federal  corporation,  and  the  Fed- 
eral nature  of  the  controversy  inhered 
solely  in  the  fact  of  such  incorporation. 

Any  statute  is  to  be  so  construed  as 
to  give  effect  according  to  the  purpose 
and  intent  of  the  lawmaker.  The  intent 
is  the  vital  part,  the  essence  of  the  law, 
and  the  primary  rule  of  construction  is 
to  ascertain  and  give  effect  to  that  in- 
tent. 

2  Sutherland,  Stat.  Constr.  3d  ed.  f 
363. 

In  interpreting  these  several  statutes 
of  Congress  cutting  off  from  national 
banks  the  right  to  remove  to  the  United 
States  courts  those  cases  which  could 
not  be  removed  by  a  defendant  state 
bank,  the  intent  of  Congress  must  be 
considered  and  regarded,  and  a  reason- 
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able,  rational  construction  given  to  the 
acts. 

2  Sutherland,  Stat.  Constr.  2d  ed.  p. 
376;  Peirce  v.  Van  Dusen,  69  L.RA. 
705,  24  C.  C.  A.  280,  47  U.  S.  App.  339, 
78  Fed.  696;  People  ex  rel.  Westchester 
F.  Ins.  Co.  v.  Davenport,  91  N.  Y.  574; 
Church  of  the  Holy  Trinity  v.  United 
States,  143  U.  S.  457,  36  L.  ed.  227,  12 
Sup.  Ct.  Rep.  511;  United  States  v. 
Union  P.  R.  Co.  91  U.  S.  72,  79,  23  L. 
ed.  224,  228. 

Other  Federal  questions  are  made  by 
plaintiffs'  bill  independently  of  those 
arising  by  reason  of  the  source  of  incor- 
poration. 

Osborn  v.  Bank  of  United  States,  9 
Wheat.  738,  822,  6  L.  ed.  204,  224;  New 
Orleans,  M.  &  T.  R.  Co.  v.  Mississippi, 
102  U.  S.  135, 140,  26  L.  ed.  96,  98;  Cali- 
fornia  Oil  &  Gas  Co.  v.  Miller,  96  Fed. 
16;  Northern  P.  R.  Co.  v.  Soderburg,  188 
U.  S.  526,  528,  47  L.  ed.  575,  580,  23 
Sup.  Ct.  Rep.  365;  Oregon  v.  Three 
Sisters  Irrig.  Co.  158  Fed.  348;  Macon 
Grocery  Co.  v.  Atlantic  Coast  Line  R. 
Co.  215  U.  S.  501,  54  L.  ed.  300,  30  Sup. 
Ct.  Rep.  184;  Little  York  Gold  Washing 
&  Water  Co.  v.  Keyes,  96  U.  S.  199,  24 
L.  ed.  656. 

There  was  no  error  in  dismissing  the 
bill  for  want  of  equity. 

Tanenbaum  v.  New  York  F.  Ins.  Exch. 
33  Misc.  134,  68  N.  Y.  Supp.  342;  12 
C.  J.  540,  585,  630;  Pettibone  v.  United 
States,  148  U.  S.  197,  203,  37  L.  ed. 
419,  422,  13  Sup.  Ct.  Rep.  542;  National 
Protective  Asso.  v.  Cumming,  170  N.  Y. 
329,  58  L.R.A.  135,  88  Am.  St.  Rep.  648, 
63  N.  E.  369;  J.  F.  Parkinson  Co.  v. 
Building  Trades  Council,  154  Cal.  581, 
21  L.R.A.(N.S.)  550,  98  Pac.  1027,  16 
Ann.  Cas.  1165;  Root  v.  Rose,  6  N.  D. 
575,  72  N.  W.  1022;  Youmans  v.  Hanna, 
35  N.  D.  479,  160  N.  W.  705,  161  N.  W. 
797,  Ann.  Cas.  1917E,  275;  Barton  v. 
Rogers,  21  Idaho,  609,  40  L.R.A.(N.S.) 
681,  123  Pac.  478,  Ann.  Cas.  1913E,  192; 
Carpenter  v.  Grimes  Pass  Placer  Min; 
Co.  19  Idaho,  384,  114  Pac.  42 ;  McHenry 
V.  Sneer,  56  Iowa,  649,  10  N.  W.  234; 
Porter  v.  Mack,  50  W.  Va.  581,  40  S.  E. 
459 ;  State  ex  rel.  Durner  v.  Huegin,  62 
L.R.A.  727,  note  9;  Macauley  Bros.  v. 
Tierney,  19  R.  I.  255,  37  L.R.A.  455,  61 
Am.  St.  Rep.  770,  and  notes,  33  Atl.  1; 
National  Fireproofing  Co.  v.  Mason 
Builders'  Asso.  26  L.R.A.  (N.S.)  148,  94 
C.  C.  A.  535,  169  Fed.  259;  Allis-Chal- 
mers  Co.  v.  Iron  Molders'  Union,  150 
Fed.  179 ;  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Brown,  80  Kan.  312,  23  L.R.A. (N.S.) 
248,  133  Am.  St.  Rep.  213,  102  Pac.  459, 
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18  Ann.  Cas.  346;  People  v.  Willis,  24 
Misc.  637,  54  N.  Y.  Supp.  133;  People 
V.  Olson,  39  N.  Y.  S.  R.  295,  15  N.  Y. 
Supp.  779;  Payne  v.  Western  &  A.  R. 
Co.  13  Lea,  521,  49  Am.  Rep.  666;  2 
Words  &  Phrases,  p.  1460. 

The  acts  of  appellee  bank,  complained 
of,  were  entirely  within  its  powers;  but 
even  had  the  same  been  ultra  vires,  the 
appellants  could  not,  at  law  or  in  equity, 
take  exceptions  thereto  under  the  facts 
as  alleged. 

Union  Nat.  Bank  v.  Matthews,  98  U. 
S.  621,  25  L.  ed.  188. 

The  construction  placed  on  the  law  by 
the  officer  in  charge  of  its  administra- 
tion should  receive  due  consideration. 

United  States  v.  Johnston,  124  U.  S. 
236,  31  L.  ed.  389,  8  Sup.  Ct.  Rep.  446; 
Edwards  v.  Darby,  12  Wheat.  206,  6  L. 
ed.  603;  United  States  v.  Moore,  95  U. 
S.  760,  24  L.  ed.  588;  Hahn  v.  United 
States,  107  U.  S.  402,  27  L.  ed.  527,  2 
Sup.  Ct.  Rep.  494;  United  States  v.  Phil- 
brick,  120  U.  S.  52,  59,  30  L.  ed.  559, 
561,  7  Sup.  Ct.  Rep.  413;  36  Cyc.  1140. 

Solicitor  Qeneral  Frierson  and  Mr. 
Walter  S.  Logan  filed  a  brief  for  the 
Federal  Reserve  Board,  as  amici  curiae: 

The  Federal  Reserve  Act  authorizes 
Federal  reserve  banks  to  collect  checks 
drawn  on  nonmember  as  well  as  on  mem- 
ber banks.  Federal  reserve  banks  have 
the  power  to  perform  the  functions  of 
a  clearing  house  for  member  banks,  and 
the  collection  of  checks  drawn  on  non- 
member  banks  is  one  of  such  functions, 
according  to  the  usage  of  clearing 
houses.  Furthermore,  Federal  reserve 
banks  have  express  authority  to  receive 
deposits  of  all  checks,  including  non- 
member  bank  checks,  which  includes  the 
incidental  power  to  collect  such  checks. 

Thrall,  Clearing  Housie,  pp.  3,  4,  15- 
21;  Cannon,  Clearing-House  Practices, 
chaps.  8, 17;  Fiske,  Modern  Bank,  p.  212. 

One  of  the  purposes  which  the  Federal 
Reserve  Act  aims  to  accomplish  is  the 
establishment  of  a  Federal  reserve 
check  collection  system,  affording  facili- 
ties to  member  banks  for  the  collection 
of  checks  at  par  without  deduction  of 
exchange  charges. 

55  Congressional  Record,  65th  Cong. 
1st.  Sess.  pt.  2,  pp.  1984,  1988,  1989, 
1993,  pt.  4,  pp.  3528,  3541,  3543,  3606, 
3609,  3611-3614,  3618. 

Federal  reserve  banks  are  expressly 
prohibited  from  paying  exchange  or  col- 
lection charges  to  member  or  nonmem- 
ber banks,  but  may  incur  any  expense 
necessary  or  incidental  to  the  collection 
of  checks  which  does  not  involve  the 
payment  of  such  charges. 
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Union  Nat.  Bank  v.  Matthews,  98  U. 
S.  621,  25  L.  ed.  188;  Blair  v.  Chicago, 
201  U.  S.  400,  450,  50  L.  ed.  801,  822,  26 
Sup.  Ct.  Rep.  427. 

There  is  no  illegal  purpose  or  mali- 
cious intent  upon  which  to  base  a  cause 
of  action  for  duress,  illegal  conspiracy, 
or  unfair  competition.  The  methods  of 
collection  are  legal  in  and  of  themselves, 
and  are  within  the  corporate  powers  of 
the  defendant  Federal  Reserve  Bank,  and 
are  in  their  nature  designed  to  further 
the  lawful  purpose  of  rendering  serv- 
ice to  member  banks  and  of  developing 
the  par  collection  system.  These  facts 
negative  the  bare  allegations  that  de- 
fendants are  actuated  by  an  illegal  pur- 
pose and  a  malicious  intent. 

Brennan  v.  United  Hatters,  73  N.  J.  L. 
729,  9  L.R.A.(N.S.)  254,  118  Am.  St. 
Rep.  727,  65  Atl.  165,  9  Ann.  Cas.  698; 
Pickett  V.  Walsh,  192  Mass.  572,  6 
L.R.A.(N.S.)  1067,  116  Am.  St.  Rep. 
272,  78  N.  E.  753,  7  Ann.  Cas.  638; 
Plant  V.  Woods,  176  Mass.  492,  51  L.RJk. 
339,  79  Am.  St.  Rep.  330,  57  N.  E.  1011 ; 
West  Virginia  Transp.  Co.  v.  Standard 
Oil  Co.  50  W.  Va.  624,  56  L.R.A.  804,  88 
Am.  St.  Rep.  895,  40  S.  E.  597;  Doremus 
V.  Hennessy,  176  111.  608,  43  L.R.A.  797, 
68  Am.  St.  Rep.  203,  52  N.  E.  924,  64 
N.  E.  524;  McKee  v.  Hughes,  133  Tenn. 
455,  L.R.A.1916D,  391,  181  S.  W.  930, 
Ann.  Cas.  1918A,  459 ;  Walker  ▼.  Cronin, 
107  Mass.  555. 

Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  is  a  bill  in  equity,  brought  by 
country  banks  incorporated  by  the  state 
of  Georgia,  against  the  Federal  Reserve 
Bank  of  Atlanta,  incorporated  tinder  the 
laws  of  the  United  States,  and  its  offi- 
cers. It  was  brought  in  a  state  court, 
but  removed  to  the  district  court  of  the 
United  States  on  the  petition  of  the  de- 
fendants. A  motion  to  remand  was 
made  by  the  plaintiffs,  but  was  over- 
ruled. The  allegations  of  the  bill  may  be 
summed  up  in  comparatively  few  words. 
The  plaintiffs  are  not  members  of  the 
Federal  reserve  system,  and  many  of 
them  have  too  small  a  capital  to  permit 
their  joining  it, — a  capital  that  could 
not  be  increased  to  the  required  amount 
in  the  thinly  populated  sections  of  the 
country  where  they  operate.  An  impor- 
tant part  of  the  income  of  these  small 
institutions  is  a  charge  for  the  services 
rendered  by  them  in  paying  cheeks 
drawn  upon  them  at  a  distance,  and 
forwarded,  generally  by  other  banks, 
through  the  mail.  The  charge  eoTers  the 
expense  incurred  by  the  paying  bank  and 
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a  small  profit.  The  banks  in  the  Fed- 
eral reserve  system  are  forbidden  to 
make  such  charges  to  other  banks  in  the 
system.  Federal  Reserve  Act  of  Decem- 
ber 23, 1913,  chap.  6,  §  13,  38  Stat,  at  L. 
263;  amended  March  3,  1915,  chap.  93, 
38  Stat,  at  L.  958;  September  7,  1916, 
ehap.  461,  39  Stat,  at  L.  7^2;  and  June 
21,  1917,  chap.  32,  §§  4,  5,  40  Stat,  at  L. 
234,  235,  Comp.  Stat.  §  9796,  Fed.  Stat. 
Anno.  Supp.  1918,  pp.  478,  479.  It  is 
alleged  that,  in  pursuance  of  a  policy 
accepted  by  the  Federal  Reserve  Board, 
the  defendant  bank  has  determined  to 
use  its  power  to  compel  the  plaintiffs 
and  others  in  like  situation  to  become 
members  of  [356]  the  defendant,  or  at 
least  to  open  a  nonmember  clearing  ac- 
count with  defendant,  and  thereby,  under 
the  defendant's  requirements,  to  make  it 
necessary  for  the  plaintiffs  to  maintain 
a  much  larger  reserve  than  in  their  pres- 
ent condition  they  need.  This  diminu- 
tion of  their  lending  power,  coupled 
with  the  loss  of  the  profit  caused  by  the 
above-mentioned  clearing  of  bank  checks 
and  drafts  at  par,  will  drive  some  of  the 
plaintiffs  out  of  business  and  diminish 
the  income  of  all.  To  accomplish  the 
defendants'  wish,  they  intend  to  accumu- 
late checks  upon  the  country  banks  un- 
til they  reach  a  large  amount,  and  then 
to  cause  them  to  be  presented  for  pay- 
ment over  the  counter,  or,  by  other  de- 
vices detailed,  to  require  payment  in 
cash  in  such  wise  as  to  compel  the  plain- 
tiffs to  maintain  so  much  cash  in  their 
vaults  as  to  drive  them  out  of  business, 
or  force  them,  if  able,  to  submit  to  the 
defendants'  scheme.  It  is  alleged  that 
the  proposed  conduct  will  deprive  the 
plaintiffs  of  their  property  without  due 
process  of  law,  contrary  to  the  5th 
Amendment  of  the  Constitution,  and 
that  it  is  ultra  vires.  The  bill  seeks  an 
injunction  against  the  defendants'  col- 
lecting checks  except  in  the  usual  way. 
The  district  court  dismissed  the  bill  for 
want  of  equity,  and  its  decree  was  af- 
firmed by  the  circuit  court  of  appeals 
(November  19,  1920).  The  plaintiffs  ap- 
pealed,  setting  up  want  of  jurisdiction 
in  the  district  court  and  error  in  the 
final  decree. 

We  agree  with  the  court  below  that 
the  removal  was  proper.  The  principal 
defendant  was  incorporated  under  the 
laws  of  the  United  States,  and  that  has 
been  established  as  a  ground  of  juris- 
diction since  Osbom  v.  Bank  of  United 
States,  9  Wheat.  738,  6  L.  ed.  204;  Pacif- 
ic R.  Removal  Cases,  116  U.  S.  1,  29 
L.  ed.  319,  5  Sup.  Ct.  Rep.  1113;  Re 
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Sup.  Ct.  Rep.  299.  We  shall  say  but  a 
word  in  answer  to  the  appellants'  argu- 
ment that  a  suit  against  such  a  corpo- 
ration is  not  a  suit  arising  under  those 
laws,  within  §  24  of  the  Judicial  Code 
of  March  3,  1911,  chap.  231,  36  Stat,  at 
L.  1087,  Comp.  Stat.  §  991  (2),  4  Fed. 
Stat.  Anno.  2d  ed.  p.  838.  The  contrary 
is  [357]  established,  and  the  accepted 
doctrine  is  intelligible;  at  least,  since 
it  is  part  of  the  plaintiffs'  case  that 
the  defendant  bank  existed  and  exists 
as  an  entity,  capable  of  committing 
the  wrong  aJleged,  and  of  being  sued. 
These  facts  depend  upon  the  laws  of 
the  United  States.  Bankers  Trust  Co. 
V.  Texas  &  P.  R.  Co.  241  U.  S.  295, 
306,  307,  60  L.  ed.  1010,  1014,  1015, 
36  Sup.  Ct.  Rep.  569:  Texas  &  P.  R. 
Co.  V.  Cody,  166  U.  S.  606,  41  L.  ed. 
1132,  17  Sup.  Ct.  Rep.  703,  1  Am.  Neg. 
Rep.  763.  See  further,  Smith  v.  Kansas 
City  Title  &  T.  Co.  February  28,  1921 
[255  U.  S.  180,  ante,  577,  41  Sup.  Ct. 
Rep.  243].  A  more  plausible  objection 
is  that  by  the  Judicial  Code,  §  24,  six- 
teenth, except  as  therein  excepted,  na- 
tional banking  associations,  for  the  pur- 
poses of  suits  against  them,  are  to  be 
deemed  citizens  of  the  states  in  which 
they  are  respectively  located.  But  we 
agree  with  the  court  below  that  the  rea- 
sons for  localizing  ordinary  commercial 
banks  do  not  apply  to  the  Federal  re- 
serve banks  created  after  the  Judicial 
Code  was  enacted,  and  that  the  phrase, 
^'national  banking  associations,"  does 
not  reach  forward  and  include  them. 
That  phrase  is  used  to  describe  the  ordi- 
nary commercial  banks,  whereas  the 
others  are  systematically  called  "Federal 
reserve  banks."  We  see  no  sufficient 
gfround  for  supposing  that  Congress 
meant  to  open  the  questions  that  the  oth- 
er construction  would  raise. 

On  the  merits  we  are  of  opinion  that 
the  courts  below  went  too  far.  The 
question  at  this  stage  is  not  what  the 
plaintiffs  may  be  able  to  prove,  or  what 
may  be  the  reasonable  interpretation  of 
the  defendants'  acts,  but  whether  the 
plaintiffs  have  shown  a  ground  for  re- 
lief if  they  can  prove  what  they  allege. 
We  lay  on  one  side,  as  not  necessary  to 
our  decision,  the  question  of  the  defend- 
ants' powers,  and,  assuming  that  they 
act  within  them,  consider  only  whether 
the  use  that,  according  to  the  bill,  they 
intend  to  make  of  them,  will  infringe  the 
plaintiffs'  rights.  The  defendants  say 
that  the  holder  of  a  check  has  a  right  to 
present  it  to  the  bank  upon  which  it  was 
drawn,  for  payment  over  the  counter, 
and  that  however  many  checks  [358]  he 
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may  hold^  he  has  the  same  right  as  to  all 
of  them,  and  may  present  them  all  at 
once,  whatever  his  motive  or  intent. 
They  ask  whether  a  mortgagee  would  be 
prevented  from  foreclosing  because  he 
acted  from  disinterested  malevolence, 
and  not  from  a  desire  to  get  his  money. 
But  the  word  ''right"  is  one  of  the  most 
deceptive  of  pitfalls;  it  is  so  easy  to 
slip  from  a  qualified  meaning  in  the 
premise  to  an  unqualified  one  in  the  con- 
clusion. Most  rights  are  qualified.  A 
man  has  at  least  as  absolute  a  right  to 
give  his  own  money  as  he  has  to  demand 
money  from  a  party  that  has  made  no 
promise  to  him;  yet  if  he  gives  it  to  in- 
duce another  to  steal  or  murder>  the  pur- 
pose of  the  act  makes  it  a  crime. 

A  bank  that  receives  deposits  to  be 
drawn  upon  by  check  of  course  author- 
izes its  depositors  to  draw  checks  against 
their  accounts,  and  holders  of  such 
checks  to  present  them  for  payment. 
When  we  think  of  the  ordinary  case,  the 
right  of  the  holder  is  so  unimpeded  that 
it  seems  to  us  absolute.  But,  looked  at 
from  either  side,  it  cannot  be  so.  The 
interests  of  business  also  are  recognized 
as  rights,  protected  against  injury  to  a 
greater  or  less  extent^  and  in  case  of  con- 
flict between  the  claims  of  business,  on 
the  one  side,  and  of  third  persons,  on  the 
other,  lines  have  to  be  drawn  that  limit 
both.  A  man  has  a  right  to  give  advice, 
but  advice  given  for  the  sole  purpose  of 
injuring  another's  business,  and  effective 
on  a  large  scale,  might  create  a  cause  of 
action.  Banks,  as  we  know  them,  could 
not  exist  if  they  could  not  rely  upon 
averages,  and  lend  a  large  part  of  the 
money  that  they  receive  from  their  de- 
positors on  the  assumption  that  not  more 
than  a  certain  fraction  of  it  will  be  de- 
manded on  any  one  day.  If  without  a 
word  of  falsehood,  but  acting  from  what 
we  have  called  disinterested  malevolence, 
a  man  by  persuasion  should  organize 
and  carry  into  effect  a  run  upon  a  bank, 
and  ruin  it,  we  cannot  doubt  that  an  ac- 
tion would  lie.  A  similar  result,  even 
if  less  complete  in  its  effect,  is  to  be 
[350]  expected  from  the  course  that  the 
defendants  are  alleged  to  intend;  and  to 
determine  whether  they  are  authorized 
to  follow  that  course  it  is  not  enough  to 
refer  to  the  general  right  of  a  holder 
of  checks  to  present  them,  but  it  is  nec- 
essary to  consider  whether  the  col- 
lection of  checks,  and  presenting  them 
in  a  body,  for  the  purpose  of  breaking 
down  the  petitioner's  business  as  now 
conducted,  is  justified  by  the  ulterior 
purpose  in  view. 
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If  this  were  a  case  of  competition  in 
private  business,  it  would  be  hard  to 
admit  the  justification  of  self-interest, 
considering  the  now  current  opinion  as 
to  public  policy,  expressed  in  statutes 
and  decisions.  But  this  is  not  private 
business.  The  policy  of  the  Federal  re- 
serve banks  is  governed  by  the  policy 
of  the  United  States  with  regard  to  them 
and  to  these  relatively  feeble  competi- 
tors. We  do  not  need  aid  from  the  de- 
bates upon  the  statute  under  which  the 
reserve  banks  exist  to  assume  that  the 
United  States  did  not  intend  by  that 
statute  to  sanction  this  sort  of  warfare 
upon  legitimate  creations  of  the  states. 

Decree  reversed. 


ANNA  HEITMULLER,  Plff.  ia  Err., 

V. 

SYLVANUS  STOKES. 
(See  S.  C.  Reporter *8  ed.  359-363.) 

Appeal  —  allowance  —  f  urttier  proceed- 
ings below. 

1.  After  the  allowance  of  a  writ  of  er- 
ror from  the  Federal  Supreme  Court  to  the 
court  of  appeals  of  the  District  of  Colum- 
bia, the  cause  passed  beyond  the  jurisdic- 
tion of  the  latter  court. 

[For  other  cases,  see  Appeal  and  Error,  IV.  g, 
3,  In  Digest  Sup.  Ct.  1908.] 

Appeal  —  review  —  moot  case. 

2.  The  Federal  Supreme  Court  will  not 

pass  upon  the  merits  of  a  writ  of  error  sued 

out  to  review  a  judgment  in  an  action  to 

recover  the  possession  of  real  estate,  where, 

pending    review,    the    defendant    in    error 

(plaintiff  below)   has  parted  with  the  title 

to    the   premises,    so    that   no   controversy 

remains,  except  as  to  costs. 

[For  other  cases,  see  Appeal  and  Error,  VII. 
1.  2,  in  Digest  Sup.  Ct.  1008.J 

Appeal  —  Judgment  —  moot  case. 

3.  The  Federal  Supreme  Court,  though 
unable  to  consider  the  merits  of  a  case, 
owing  to  the  moot  character  of  the  i^^ues 
involved,  is  at  liberty  to  make  such  order 
as  is  consonant  to  justice,  in  .view  of  the 
conditions  and  circumstances  of  the  case. 
[For  other  cases,  see  Appeal  and  Error,  IX.  e. 

In  Digest  Sup.  Ct.  1008.] 

Appeal  ^  costs  ^  moot  case. 

4.  Costs  incurred  upon  a  ¥nrit  of  error 
sued  out  of  the  Federal  Supreme  Court  to 
review  a  judgment  in  an  action  to  recover 
possession  of  real  property  should  be  paid 
by  the  defendant  in  error  (plaintiff  below), 
where  he,  without  fault  of  the  plaintiff 
in  error,  practically  ended  the  controversy 
after    the    proceedings    below,    by    parting 

<^with  the  title  to  the  premises,  thus  causing 
the  case  to  become  moot. 
[For  other  cases,  see  Appeal  and  Error,  IX.  f, 
in  Digest  Sup.  Ct.  1908.J 
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Appeal  —  judicnient  —  moot  case  —  re- 
Tersal  for  dismissal. 

5.  A  judgment  below  in  favor  of  plain- 
tiff in  an  action  to  recover  the  possession 
of  real  property  which,  pending  review  in 
the  Federal  Supreme  Court  on  writ  of  error, 
he  has  sold,  thus  causing  the  case  to  become 
moot,  will  be  reversed  and  the  cause  re- 
manded for  the  dismissal  of  the  complaint. 
(For  other  cnses,  see  Anneal  and  Error,  IX.  e, 
la  Digest  Sup.  Ct.  1908.] 

[No.  279.] 

Argued   April   21    and   22,   1921.     Decided 

May  16,  1921. 

IN  ERROR  to  the  Court  of  Appeals  of 
the  District  of  Columbia  to  review  a 
judgment  which  affirmed  a  judgment  of 
the  Supreme  Court  of  the  District,  in 
favor  of  plaintiff  in  a  suit  to  recover 
possession  of  real  property.  Reversed 
and  remanded,  with  directions  to  remand 
the  case  to  the  Supreme  Court  of  the 
District  for  dismissal  of  the  complaint. 

See  same  case  below,  49  App.  D.  C. 
391,  266  Fed.  1011. 

The  facts  are  stated  in  the  opinion. 

Mr.  Ohapin  Brown  argued  the  cause, 
and,  with  Mr.  C.  B.  Bauman,  filed  a  brief 
for  plaintiff  in  error. 

Mr.  Wharton  £.  Lester  argued  the 
cause  and  filed  a  brief  for  defendant  in 
error. 

Mr.  Justice  Day  delivered  the  opinion 
of  the  court: 

Sylvanus  Stokes  brought  suit  in  the 
municipal  court  of  the  District  of  Co- 
lumbia to  recover  from  Anna  HeitmuUer 
possession  of  premises  number  1505,  22d 
street,  northwest,  in  the  city  of  Wash- 
ington, District  of  Columbia.  Stokes 
claimed  to  be  the  purchaser  of  the 
premises,  and  the  action  was  brought 
against  Anna  HeitmuUer  as  tenant 
thereof.  Trial  was  had  in  the  municipal 
court,  and  judgment  rendered  in  favor 
of  the  defendant.  Stokes  appealed  to 
the  supreme  court  of  the  District  of 
Columbia,  and  filed  an  affidavit  after  the 
docketing  of  the  appeal,  as  required  by 
rule  19  of  that  court.  Defendant  filed 
an  affidavit  setting  forth  grounds  of  de- 
fense. The  supreme  court  entered  judg- 
ment for  the  plaintiff,  Stokes,  upon  the 
fip-ound  that  the  defense,  as  set  forth  by 
the  defendant,  was  insufficient  to  defeat 
the  plaintiff's  recovery.  The  case  was 
taken  to  the  court  of  appeals  of  the 
District  of  Columbia,  where  the  judg- 
ment of  the  supreme  court  was  affirmed. 
49  App.  D.  C.  391,  266  Fed.  1011.  A 
writ  of  error  brings  the  case  to  this 
court. 

The  errors  assigned  raise  eonstitution- 

al  questions  as  to  the  validity  of  the  so- 
•5  L.  ed. 


called  Saulsbury  Resolution  of  May  31, 
1918  (40  Stat,  at  L.  593,  chap.  90), 
and  of  rule  19  of  the  supreme  court  of 
the  District  of  Columbia.  Other  errors, 
not  necessary  to  notice,  are  also  as- 
signed. 

[361]  The  judgment  of  the  court  of 
appeals  of  the  District,  affirming  that  of 
the  supreme  court,  was  rendered  on  Jan- 
uary 5,  1920,  and  on  January  15,  1920,  a 
writ  of  error  was  allowed,  bringing  the 
case  to  this  court.  On  February  5, 1920, 
Stokes,  appellee  in  the  court  of  appeals, 
and  defendant  in  error  here,  filed  a  mo- 
tion to  dismiss  the  writ  of  error  upon 
the  ground  that  he  had  sold  and  con- 
veyed the  real  estate,  the  possession  of 
which  was  the  subject-matter  in  dispute, 
and  had  no  further  interest  in  the  cause 
except  to  recover  costs  and  rental  due 
because  of  the  wrongful  detention  of  the 
property,  and  upon  the  further  ground 
that  no  appeal  bond  had  been  filed  by 
the  appellant.  The  court  of  appeals 
denied  the  motion.  After  the  allowance 
of  the  writ  of  error,  the  cause  had 
passed  beyond  the  jurisdiction  of  that 
court. 

In  this  court  the  defendant  in  error, 
Stokes,  moves  to  dismiss  tbe  writ  of  er- 
ror, setting  forth  as  grounds  for  the  mo- 
tion: 

1.  The  cause  of  action  between  tbe 
parties  hereto  has  ceased  to  exist,  for 
that,  after  the  judgment  of  the  court  of 
appeals  of  the  District  of  Columbia,  ap- 
pellee sold  and  conveyed  the  real  estate, 
the  subject-matter  of  this  suit,  and 
therefore  is  not  now  entitled  to  the  re- 
lief herein  sought;  namely,  the  posses- 
sion of  said  premises. 

2.  There  is  now  no  actual  controversy 
involving  real  and  substantial  rights 
between  the  parties  to  the  record,  and 
no  subject-matter  upon  which  the  judg- 
ment of  this  court  can  operate. 

3.  The  only  question  now  involved  in 
this  appeal  is  that  of  costs. 

As  the  action  was  brought  to  recover 
the  possession  of  real  estate,  and  as  tbe 
defendant  in  error  has,  pending  review 
in  this  court,  sold  it,  we  agree  with  the 
contention  that  the  case  hras  become 
moot.  The  plaintiff  in  error,  so  far  as 
the  record  discloses,  is  in  possession,  and 
the  defendant  [362]  in  error  having 
sold  and  conveyed  the  property,  a  judg- 
ment, if  in  his  favor,  will  not  give  him 
possession  of  the  premises.  It  has  been 
often  held  that  this  court  will  not  decide 
moot  cases.  The  rule  was  stated  in 
Mills  v.  Green,  159  U.  S.  651,  653,  40  L. 
ed.  293,  294,  16  Sup.  Ct.  Rep.  132. 

"The  duty  of  this  court,  as  of  every 
other  judicial  tribunal,  is  to  decide  «.<^\.>^- 
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nl  controversies  by  a  judgment  which 
can  be  carried  into  effect,  and  not  to 
(;ive  opinions  npon  moot  questions  or  ab- 
stract propositions,  or  to  declare  prin- 
ciples or  rules  of  law  which  cannot  af- 
fect the  matter  in  issue  in  the  case 
before  it.  It  necessarily  follows  that 
when,  pending  an  appeal  from  the  judg- 
ment of  a  lower  eourt,  and  without  any 
fault  of  the  defendant,  an  event  occurs 
which  renders  it  impossible  for  this 
court,  if  it  should  decide  the  case  in  fa- 
vor of  the  plaintiff,  to  grant  him  any 
effectual  relief  whatever,  the  court  will 
not  proceed  to  a  formal  judgment,  but 
will  dismiss  the  appeal.  And  such  fact, 
when  not  appearing  on  the  record,  may 
be  proved  by  extrinsic  evidence.  Lord 
V.  Veazie,  8  How.  251,  12  L.  ed.  1067; 
California  v.  San  Pablo  &  T.  R.  Co.  149 
U.  S.  308,  37  L.  ed.  747,  13  Sup.  Ct. 
Rep.  876."  See  also  United  States  v. 
Hamburg- Amerikanische  Packetf  ah  r  t- 
Actien  Oesellschaft,  239  U.  S.  466,  476, 
60  L.  ed.  387,  391,  36  Sup.  Ct.  Rep.  212, 
and  cases  cited. 

Where  no  controversy  remains  except 
as  to  costs,  this  court  will  not  pass  up- 
on the  merits.  Paper  Bag  Mach.  Cases, 
105  U.  S.  766,  772,  26  L.  ed.  959,  961. 

It  remains  to  be  considered  what  or- 
der should  be  made.  Although,  owing  to 
the  moot  character  of  the  issue  involved, 
we  may  not  consider  the  merits,  we  are 
at  liberty  to  make  such  order  as  is 
^'most  consonant  to  justice,  in  view  of 
the  conditions  and  circumstances  of  the 
case.'^  United  States  v.  Hamburg-Am- 
erikanische  Packetfahrt-Actien  Oesell- 
schaft, supra,  pp.  477,  478. 

In  the  case  now  before  us,  without 
fault  of  the  plaintiff  in  error,  the  de- 
fendant in  error,  after  the  proceedings 
below,  practically  ended  the  controversy 
by  parting  with  title  to  the  nremiscs, 
thus  causing  the  case  to  become  moot. 
[363]  In  such  case  the  costs  incurred 
upon  the  writ  of  error  should  be  paid  by 
the  defendant  in  error. 

Reversed,  and  remanded  to  the  Court 
of  Appeals  of  the  District  of  Columbia, 
with  direction  to  remand  to  the  Supreme 
Court  of  the  District  of  Columbia,  with 
instructions  to  dismiss  the  complaint. 


HARRY  KRICHMAN,  Petitioner, 

V. 

UNITED  STATES  OF  AMERICA. 

(See  8.  C.  Reporter's  ed.  363-368.) 

Bribery  —  Federal  official,  or  person 
exercising  official  fmictloii  —  ba^^gage 
porter  —  Federal  railroad  control. 

1.  Bribery  or   attempted  bribery  of  a 
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baggage  porter  while  the  railroad  wai  under 

the  control  of  and  operated   by  the  United 

States  is  not  comprehended  by  the  prorisioo 

of  the  Federal  Criminal  Code,  §  39,  makhf 

it  a  criminal  ofTense  to  bribe  or  attempt  to 

bribe  an  officer  of  the  United  State«,  or  a 

person  acting  for  or  on  behalf  of  the  Unitsd 

States  in  an  official  function  under  or  I7  tht 

authority  of  a  department  or  office  of  thi 

government. 

[For  other  cases,  see  Bribery:   United  Btitta 
III.  b,  in  DiKest  Sup.  Ct.   1908.] 

Statutes  —  construction  off  criminal  law 

—  ambiguity. 

2.  While   criminal   statutes   are  to  bt 

given  a  reasonable  construction,  ambiguitiM 

are  not  to  be  solved  so  as  to  embrace  offinw 

not  clearly  within  the  law. 

[For  other  cases,  see  Statutes,  III.  m.  in  Dliiit 
Sup.  Ct.  1U08.] 

[No.  260.] 

Argued  March  23,  1921.     Decided  May  16, 

1921. 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for 
the  Second  Circuity  to  review  a  judgment 
which  affirmed  a  conviction  in  the  Dt»- 
trict  Court  for  the  Southern  District  of 
New  York,  of  offering  a  bribe  to  a  bag- 
gage porter  while  the  railroad  was  under 
Federal  control.    Reversed. 

See  same  case  below,  —  CCA.  — , 
263  Fed.  638. 

The  facts  are  stated  in  the  opinion. 

Mr.  Edward  Schoen  argued  the  eansc 
and  filed  a  brief  for  petitioner. 

Mr.  W.  0.  Herron  argued  the  eanae, 
and,  with  Assistant  Attorney  Generd 
Stewart,  filed  a  brief  for  respondent 

Mr.  Justice  Day  delivered  the  opinion 
of  the  court : 

Krichman,  petitioner,  was  convieted 
upon  an  indictment  which  charged  that 
while  the  Pennsylvania  Railroad  was 
under  the  control  of  and  being  operated 
by  the  [364]  United  States,  he  offered  a 
bribe  to  a  baggage  porter  to  do  an  act  is 
violation  of  his  duty,  contrary  to  §  39  of 
the  Criminal  Code  of  the  United  States 
(35  Stat,  at  L.  1096,  chap.  321,  Comp. 
Stat.  §  10,203,  7  Fed.  Stat.  Anno.  2d  ed. 
p.  602).    The  section  is  in  the  margin.^ 

Note. — On  construction  of  statutes, 
generally — see  notes  to  Riggs  ▼.  Pahner, 
5  L.R.A.  340;  Maillard  v.  Lawrenee,  14 
L.  ed.  U.  S.  925 ;  United  States  v.  Saun- 
ders, 22  L.  ed.  U.  S.  736^  and  Blake  ▼. 
National  City  Bank,  23  L.  ed.  U.  S.  119. 

^Section  39  is  as  follows: 

"Whoever  shall  promise,  offer,  or  give,  or 
cause  or  procure  to  be  promised,  offered,  or 
given,  any  money  or  other  thing  of  valot, 
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It   appears  that   the  porter  was  em-  ing  for  or  on  behalf  of  the  United  States 

ployed  at  the  Pennsylvania  terminal  in  in  an  official  function  under  or  by  the 

the  city  of  New  York.     The  petitioner  authority  of  a  department  or  office  of  the 

offered  to  bribe  the  porter  to  deliver  to  government. 

him     certain     trunks    containing    furs,       Clearly,  the  porter  was  not  an  officer 

which  were  checked  from  the  Pennsyl-  of  the  United  States.     United  States  v. 

vania  station  to  points  outside  the  state  Maurice,   2   Brock.    96,   Fed.    Cas.    No. 

of  New  York,  and  paid  the  porter  a  sum  15,747;    United    States   v.    Hartwell,    6 

of  money,  and  procured  from  him  deliv-  Wall.  386,  393,  18  L.  ed.  830,  832.     We 

ery  of  a  trunk  containing  valuable  furs,  need  not  dwell  upon  this  point,  as  the 

Petitioner  moved   in   arrest  of  judg-  government  concedes  that  the  porter  was 

ment,  claiming  that  neither  the  indict-  not  an  officer  within  the  meaning  of  the 

ment   nor  the   evidence   made  out   any  statute. 

offense  under  the  statute.     The  district       The  point  to  be  decided  depends  upon 

court  denied  the  motion.    256  Fed.  974.  whether,  when  the  bribe  was  offered  to 

The  judgment  was  afQrmed  by  the  cir-  the  porter,  he  was  acting  for  the  United 

cuit  court  of  appeals  for  the  second  cir-  States  in  an  official  function.     The  de- 

cuit.     —  C.    C.   A.  — ,   263   Fed.   538.  cided  cases  do  not  afford  much  aid  in 

[365]  The  case  then  came  to  this  court  reaching  a  solution  of  this  problem,  and 

by  a  writ  of  certiorari.  in  our  view  the  cases  cited  in  the  opin- 

The  statutes  and  executive  orders  con-  ^ons  in  the  courts  below  throw  little  light 

ceming  railroads  are  stated  in  Northern  ^^P^^^  ^^o  subject.     [366]   The  statute 

P.  R.  Co.  V.  North  Dakota,  250  U.  S.  creating  the  offense  was  passed  long  be- 

135,  63  L.  ed.  897,  P.U.R.1919D,  705,  39  ^^re  there  was  any  thought  of  the  gov- 

Sup.  Ct.  Rep.  502.     By  the  Statute  of  ernment  taking  over  the  railroads.    That 

August  29,  1916  (39  Stat,  at  L.  619,  §  1,  ^^es  not  prevent  its  application  if  the 

chap.  418),  the  President  was  given  pow-  ^'^^^S  done  offends  against  it.    It  is,  how- 

er  to  take  possession  and  assume  control  ^^^^^  ?  circumstance  proper  to  be  consid- 

of    the    transportation    systems   of    the  fr«^  .^°  determining  whether  the  situa- 

country.    After  the  declarations  of  war  ^^^"  ^«  ^"«  intended  to  be  dealt  with  by 

with  Germany  (April  6,  1917)  and  Aus-  ^^^p^ss. 

tria   (December  7,  1917),  the  President  .    7^^  ^^^  t*"?]^    ""  Tm  -^^^  attempted 

J  1      \'         b  T\         u      rta  bribery  or  bribery  of  oracials  and  those 

issued  a  proclamation  of  December  26,  ^^e^cising  official  functions  under  or  bv 

1917,  taking  possession  of  the  transporta-  ^j^^  authority  of  a  department  or  offici 
tion  systems  within  the  boundaries  of  ^f  ^^^  government.  Not  every  person 
the  United'  States  (40  btat.  at  L.  1733,  performing  any  service  for  the  govern- 
Comp.  Stat.  Mp'4a).  The  proclamation  ^ent,  however  humble,  is  embraced  with- 
appointed  a  Director  General  of  Rail-  j^  the  terms  of  the  statute.  It  includes 
roads,  with  full  authority  to  take  control  those,  not  officers,  who  are  performing 
of  the  sjrstems,  and  to  operate  and  ad-  duties  of  an  official  character.  As  was 
minister  them.     (See  Act  of  March  21,  well   suggested   by  Judge  Ward  in  his 

1918,  40  Stat,  at  L.  451,  chap.  25,  Comp.  dissenting  opinion  in  the  circuit  court  of 
Stat.  §  3115Ja,  for  the  full  authority  appeals,  not  every  employee  of  the  gov- 
given  the  Director  General  by  the  proc-  emment  is  covered  by  the  act,  but  a 
lamation  of  the  President  of  March  29,  limitation  is  made,  applying  to  those  act- 
1918.  40  Stat,  at  L.  1763,  Comp.  Stat,  ing  in  official  functions.  And  he  added: 
§  3115ih.)  "The  construction  adopted  by  the  court 

In  order  to  sustain  the  conviction,  the  gives   these   words   no    meaning.     They 

bribe  must  have  been  given  to  an  officer  might  as   well,  or  indeed  better,  have 

of  the  United  States,  or  to  a  person  act-  been  omitted,  because  window-cleaners. 


or  shall  make  or  tender  any  contract,  un- 
dertaking, obligation,  gratuity,  or  security 
for  the  payment  of  money,  or  for  the  deliv- 
ery or  conveyance  of  anything  of  value,  to 
any  officer  of  the  United  States,  or  to  any 
person  acting  for  or  on  behalf  of  the  United 
States  in  any  official  function,  under  or  by 
authority  of  any  department  or  office  of  the 
government  thereof,  or  to  any  officer  or 
person  acting  for  or  on  behalf  of  either 
House  of  Congress,  or  of  any  committee  of 
either  House,  or  both  Houses,  thereof,  with 
intent  to  influence  his  decision  or  action  on 
any  question,  matter,  cause,  or  proceeding 
whicli  may  at  any  time  be  pending,  or 
•5  li.  ed.  %Z 


which  may  by  law  be  brought  before  him  in 
his  official  capacity,  or  in  his  place  of  trust 
or  profit,  or  with  intent  to  influence  him  to 
commit  or  aid  in  committing,  or  to  collude 
in,  or  allow,  any  fraud,  or  make  opportu- 
nity for  the  commission  of  any  fraud,  on 
the  United  States,  or  to  induce  him  to  do  or 
omit  to  do  any  act  in  violation  of  his  law- 
ful duty,  shall  be  fined  not  more  than  three 
times  the  amount  of  money  or  value  of  the 
thing  so  offered,  promised,  given,  made,  or 
tendered,  or  caused  or  procured  to  be  so 
offered,  promised,  given,  made  or  tendered, 
and  imprisoned  not  more  than  three  years." 
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scrnb  women,  elevator  boys,  c[o3rkeepers, 
pages, — ^in  short,  anyone  employed  by 
the  United  States  to  do  anything, — is 
included." 

The  government  admits  that  the  eon- 
straction  contended  for  will  include  the 
employees  suggested  by  Judge  Ward. 
Indeed,  the  construction  given  by  the 
courts  below  would  bring  within  the  stat- 
ute every  employee  acting  under  the 
Director  General  in  the  operation  of  the 
railroads.  We  are  unable  to  accept  this 
construction  of  a  criminal  statute. 

In  United  States  v.  Strang,  decided  at 
this  tenn,  January  3, 1921  [2^  U.  S.  491, 
ante,  368,  41  Sup.  Ct.  Rep.  165],  this 
court  held  that  the  Emergency  Fleet 
Corporation,  organized  by  the  Shipping 
Board,  and  authorized  by  the  President 
to  exercise  a  portion  of  the  power 
granted  to  him  under  the  Act  of  June 
15,  1917  (40  Stat,  at  L.  182,  chap.  29, 
Comp.  Stat.  §  3115ee,  Fed.  Stat.  Anno. 
Supp.  1918,  p.  568),  [367]  was  a  sepa- 
rate entity  from  the  government,  which 
owned  all  of  its  stock,  and  that  an 
inspector  of  the  Shipping  Board  was 
not  an  agent  of  the  United  States 
within  the  meaning  of  §  41  of  the 
Criminal  Code  (Comp.  Stat.  §  10,205, 
7  Fed.  Stat.  Anno.  2d  ed.  p.  607), 
making  it  an  offense  for  any  officer 
or  agent  of  any  corporation,  etc.,  and 
any  member  or  agent  of  any  firm,  or 
person  directly  or  indirectly  inter- 
ested in  the  pecuniary  profits  or  con- 
tracts of  such  corporation,  etc.,  to  be 
employed  or  to  act  as  an  officer  or  agent 
of  the  United  States  for  the  transaction 
of  business  with  such  corporation,  etc. 
Subsequently  the  statute  was  amended  so 
as  to  bring  the  United  States  Shipping 
Board  Emergency  Fleet  Corporation 
within  its  terms  as  a  governmental  es- 
tablishment, and,  later,  to  make  it  an 
offense  to  defraud  or  to  conspire  to  de- 
fraud any  corporation  in  which  the 
United  States  owned  stock.  So,  in  our 
view,  if  §  39  is  to  include  every  govern- 
mental employee,  it  must  be  amended  by 
act  of  Congress. 

It  is  true  that  in  the  emergencies  of 
war  the  government  took  over  the  opera- 
tion of  the  railroads,  and  placed  them 
under  the  control  of  the  President,  act- 
ing by  his  chosen  Director  General,  who 
was  g^ven  full  authority  to  avail  himself 
of  the  services  of  railroad  officials,  di- 
rectors, employees,  etc.,  with  ample  au- 
thority over  all.  But  we  cannot  believe 
that  this  action  brought  every  service, 
however  remote  from  the  exertion  of  of- 
ficial authority,  into  the  exercise  of  an 

994 


official  function  within  the  meaning  of 
the  statute.  We  are  constrained  to  the 
conclusion  that  the  construction  given  in 
the  courts  below,  and  insisted  upon  by 
the  government,  practically  recasts  the 
statute  from  one  embracing  officials,  and 
those  discharging  official  functions,  into 
one  including  every  person  discharging 
any  sort  of  duty  while  the  government 
is  in  control  of  the  work. 

The  government  admits  that  the  stat- 
ute is  ambiguous.  While  criminal  stat- 
utes are  to  be  given  a  reasonable  con- 
struction, [368]  ambiguities  are  not  to 
be  solved  so  as  to  embrace  ofiEenses  not 
clearly  within  thq  law.  We  are  unable  to 
remedy  the  uncertainties  of  this  statute 
by  attributing  to  Congress  an  intention 
to  include  a  baggage  porter  with  those 
who  discharge  official  duties  in  the  op- 
eration of  a  railroad  controlled  by  an 
officer  of  the  government. 

It  follows  that  the  judgment  of  the 
Circuit  Court  of  Appeals  must  be  re- 
versed. 


J.  J.  DILLON,  Appt., 

V. 

R.  W.  GLOSS,  Deputy  Collector,  etc. 

(See  S.  C.  Reporter's  cd.  368-377.) 

Constitutional    law   -«    amendment   — 
ratification  —  time. 

1.  The    fair    inference    or    implication 

from   U.    S.   Const,   art.   5,   providing  for 

amendments,  is  that  the  ratification  must 

be  within  some  reasonable  time  after  the 

proposal. 

[For  other  cases,   see  Constitutional  Law,  I. 
in  Digest  Sup.  Ct.  1908.] 

Constitutional   law   —   amendments  — 
time  limit  for  ratification. 

2.  Congress,  in  proposing  an  amend- 
ment to  the  Federal  Constitution,  may, 
keeping  within  reasonable  limits,  fix  a 
definite  period  for  ratification  by  the  states, 
and  couW,  therefore,  validly  declare,  in  the 
resolution  proposing  the  18th  Amendment, 
that  it  should  be  inoperative  unless  ratified 

within  seven  years. 

[For  other  cases,  see  Constitutional  Law,  I.  fa 
Digest  Sup.  Ct.  1908.3 

Note. — On  ratification  of  amendments 
to  the  Federal  Constitution — see  notes 
to  Re  Opinion  of  Justices,  5  AJj.R. 
1417,  and  Hawke  v.  Smith,  10  A.L3. 
1510. 

On  effect  of  compliance  with  pre- 
scribed method  of  amending  Constito* 
tions — see  note  to  State  ex  rel.  Thomp- 
son V.  Winnett,  10  L.R.A.(N.S.)  149. 

On  judicial  notice,  generally — see  note 

to  Olive  V.  State,  4  L.B.A.  33. 

S5«  V.  8. 
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Svldenoe  —  Judicial  notice  — *  ratifica- 
tion of  constitutional  amendment. 

3.  The  Federal  Supreme  Court  will  take 
judicial  notice  of  the  consummation  of  the 
ratification  of  an  amendment  to  the  Federal 
Constitution. 

[For  other  cases,  see  Byidence,  I.  b,  in  Digest 
Sup.  Ct.  1008.] 

Oonstltntional    law    —    amendment    — 

when  operative. 

4.  The  date  of  the  consummation  of  the 
ratification  of  an  amendment  to  the  Federal 
Constitution,  which  is,  by  its  own  terms, 
to  go  into  effect  one  year  after  being  rati- 
fied, and  not  the  date  of  the  proclamation 
of  the  Secretary  of  State,  is  controlling 
upon  the  question  when  such  amendment 
becomes  operative. 

[For  other  cases,  see  Constitutional  Law,  I.  In 
Digest  Sup.  Ct.  1008.] 

[No.  261.] 

Argued  March  22,  1021.    Decided  May  16, 

1021. 

\PPEAL  from  the  District  Court  of 
the  United  States  for  the  Northern 
District  of  California  to  review  an  order 
denying  a  petition  for  a  writ  of  habeas 
corpus.    Affirmed. 
See  same  case  below,  262  Fed.  563. 
The  facts  are  stated  in  the  opinion. 

Mr.  Levi  Oooke  argued  the  cause,  and, 
with  Messrs.  Theodore  A.  Bell  and 
George  R.  Beneman,  filed  a  brief  for  ap- 
pellant. 

Assistant  Attorney  General  Adams  ar- 
gued the  cause  and  filed  a  brief  for  ap- 
pellee. 

Mr.  Justice  Van  Devanter  delivered 
the  opinion  of  the  court: 

This  is  an  appeal  from  an  order  deny- 
ing a  petition  for  a  writ  of  habeas  cor- 
pus. 262  Fed.  563.  The  petitioner  was 
in  custody  under  §  26  of  Title  2  of  the 
National  Prohibition  Act  October  28, 
1919,  chap.  83,  41  Stat,  at  L.  305,  on  a 
charge  of  transporting  intoxicating  liq- 
uor in  violation  of  §  3  of  that  title,  and 
by  his  petition  sought  to  be  discharged 
on  several  grounds,  all  but  two  of  which 
were  abandoned  after  the  decision  in 
National  Prohibition  Cases  (Rhode  Is- 
land V.  Palmer)  253  U.  S.  350,  64  L.  ed. 
946,  40  Sup.  Ct.  Rep.  486.  The  remain- 
ing grounds  are,  first,  that  the  18th 
Amendment  to  the  Constitution,  to  en- 
force which  Title  2  of  the  act  was  adopt- 
ed, is  invalid  because  the  congressional 
[871]  resolution,  40  Stat,  at  L.  1050, 
proposing  the'  Amendment,  declared  that 
it  should  be  inoperative  unless  ratified 
within  seven  years;  and,  secondly,  that, 
in  any  event,  the  provisions  of  the  act 
which  the  petitioner  was  charged  with 
•5  li.  ed. 


violating,  and  under  which  he  was  ar- 
rested, had  not  gone  into  effect  at  the 
time  of  the  asserted  violation  nor  at  the 
time  of  the  arrest. 

The  power  to  amend  the  Constitution 
and  the  mode  of  exerting  it  are  dealt 
with  in  Article  5,  which  reads: 

^^The  Congress,  whenever  two  thirds 
of  both  Houses  shall  deem  it  necessary, 
shall  propose  amendments  to  this  Con- 
stitution, or,  on  the  application  of  the 
legislatures  of  two  thirds  of  the  several 
states,  shall  eall  a  convention  for  pro- 
posing amendments,  which,  in  either 
case,  shall  be  valid  to  all  intents  and 
purposes,  as  part  of  this  Constitution, 
when  ratified  by  the  legislatures  of  three 
fourths  of  the  several  states,  or  by  eon- 
ventions  in  three  fourths  thereof,  as 
the  one  or  the  other  mode  of  ratification 
may  be  proposed  by  the  Congress;  Pro- 
vided that  no  amendment  which  may  be 
made  prior  to  the  year  one  thousand 
eight  hundred  and  eight  shall  in  any 
manner  affect  the  first  and  fourth 
clauses  in  the  ninth  section  of  the  first 
article;  and  that  no  state,  without  its 
consent,  shall  be  deprived  of  its  equal 
suffrage  in  the  Senate." 

It  will  be  seen  that  this  article  says 
nothing  about  the  time  within  which 
ratification  may  be  had — neither  that  it 
shall  be  unlimited  nor  that  it  shall  be 
fixed  by  Congress.  What,  then,  is  the 
reasonable  inference  or  implication  T  Is 
it  that  ratification  may  be  had  at  any 
time,  as  within  a  few  years,  a  century, 
or  even  a  longer  period;  or  that  it  must 
be  had  within  some  reasonable  period 
which  Congress  is  left  free  to  define  t 
Neither  the  debates  in  the  Federal  con- 
vention which  framed  the  Constitution 
nor  those  in  the  state  conventions  which 
ratified  it  shed  any  light  on  the  question. 

The  proposal  for  the  18th  Amendment 
is  the  [372]  first  in  which  a  definite  pe- 
riod for  ratification  was  fixed.^  Thereto^ 
fore  twenty-one  amendments  had  been 
proposed  by  Congress  and  seventeen  of 
these  had  been  ratified  by  the  legisla- 
tures of  three  fourths  of  the  states, — 
some  within  a  single  year  after  their 
proposal  and  all  within  four  years. 
Each  of  the  remaining  font  had  been 
ratified  in  some  of  the  states,  but  not  in 
a  sufficient  number.'    Eighty  years  aft- 

iSome  consideration  had  been  given  to 
the  subject  before,  but  without  any  definite 
action.  Cone.  Globe,  30th  Cong,  let  Sees. 
2771 ;  40th  Cong.  3d  Sees.  912,  1040,  1309- 
1314. 

•  2  Watson,  Const,  pp.  1676-1679;  House 
Doc.  54th  Cong.  2d  Sees.  No.  853,  pt.  2,  p. 
300. 
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er  the  partial  ratification  of  one  an  ef- 
fort was  made  to  complete  its  ratifica- 
tion, and  the  les^islature  of  Ohio  passed 
a  joint  resolution  to  that  end,'  after 
which  the  effort  was  abandoned.  Two, 
after  ratification  in  one  less  than  the  re- 
quired number  of  states,  had  lain  dor- 
mant for  a  century.*  The  other,  pro- 
posed March  2,  1861,  declared:  '*No 
amendment  shall  be  made  to  the  Con- 
stitution which  will  authorize  or  give  to 
Congress  the  power  to  abolish  or  inter- 
fere, within  any  state,  with  the  domestic 
institutions  thereof,  including  that  of 
persons  held  to  labor  or  service  by  the 
laws  of  said  state."^  Its  principal  pur- 
pose was  to  protect  slavery  and  at  the 
time  of  its  proposal  and  partial  ratifica- 
tion it  was  a  subject  of  absorbing  in- 
terest, but  after  the  adoption  of  the 
13th  Amendment  it  was  generally  for- 
gotten. Whether  an  amendment  [373] 
proposed  without  fixing  any  time  for 
ratification,  and  which  after  favorable 
action  in  less  than  the  required  number 
of  states  had  lain  dormant  for  many 
years,  could  be  resurrected  and  its  rati- 
fication completed,  had  been  mooted  on 
several  occasions,  but  was  still  an  open 
question. 

These  were  the  circumstances  in  the 
light  of  which  Congress,  in  proposing 
the  18th  Amendment,  fixed  seven  years 
as  the  period  for  ratification.  Whether 
this  could  be  done  was  questioned  at  the 
time  and  debated  at  length,  but  the  pre- 
vailing view  in  both  Houses  was  that 
some  limitation  was  intended  and  that 
seven  years  was  a  reasonable  period.* 

That  the  Constitution  contains  no  ex- 
press provision  on  the  subject  is  not  in 


itself  controlling;  for  with  the  Constitu- 
tion, as  with  a  statute  or  other  written 
instrument,  what  is  reasonably  implied 
is  as  much  a  part  of  it  as  what  is  ex- 
pressed.'^  An  examination  of  Article  5 
discloses  that  it  is  intended  to  invest 
Cong:ress  with  a  wide  range  of  power  in 
proposing  amendments.  Passing  a  pro- 
vision long  since  expired,*  it  subjects 
this  power  to  only  two  restrictions:  one 
that  the  proposal  shall  have  the  approv- 
al of  two  thirds  of  both  Houses,  and  the 
other  excluding  any  amendment  which 
will  deprive  any  state,  without  [874] 
its  consent,  of  its  equal  suffrage  in  the 
Senate.*  A  further  mode  of  proposal — 
as  yet  never  invoked — ^is  provided,  which 
is,  that  on  application  of  the  two  thirds 
of  the  states  Congress  shall  call  a  conven- 
tion for  the  purpose.  When  proposed  in 
either  mode,  amendments,  to  be  effective, 
must  be  ratified  by  the  legislatures,  or 
by  conventions,  in  three  fourths  of  the 
states,  '^as  the  one  or  the  other  mode 
of  ratification  may  be  proposed*  by  the 
Congress."  Thus  the  people  of  the 
United  States,  by  whom  the  Constitu- 
tion was  ordained  and  established,  have 
made  it  a  condition  to  amending  that 
instrument  that  the  amendment  be  sub- 
mitted to  representative  assemblies  in 
the  several  states  and  be  ratified  in 
tliree  fourths  of  them.  The  plain  mean- 
ing of  this  is  (a)  that  all  amendments 
must  have  the  sanction  of  the  people  of 
the  United  States,  the  original  fountain 
of  power,  acting  through  representative 
assemblies,  and  (b)  that  ratification  by 
these  assemblies  in  three  fourths  of  the 
states  shall  be  taken  as  a  decisive  ez- 


« House  Doc.  54th  Cong.  2(1  Scrs.  No. 
353,  pt.  2,  p.  317  (No.  213);  Ohio  Senate 
Journal,  1873,  pp.  500,  666,  667,  678;  Ohio 
llouHc  Journal,  1873,  pp.  848,  849.  A  com- 
mittee charged  with  the  preliminary  con- 
Biderution  of  the  joint  resolution  reported 
that  they  were  divided  in  opinion  on  the 
question  of  the  validity  of  a  ratification 
after  so  great  a  lapse  of  time. 

4  House  Doc.  54th  Cong.  2d  Sess.  No.  353, 
pt.  2,  pp.  300,  320  (No.  295),  329  (No. 
399). 

•  12  Stat,  at  L.  251;  House  Doc.  54th 
Cong.  2d  Sess.  No.  353,  pt.  2,  pp.  195-197, 
363    (No.   031),  369    (No.   1025). 

« Cong.  Rec.  65th  Cong.  Ist  Sess.  pp. 
.'>648-5653,  5658-5661;  2d  Sess.  pp.  423- 
425,  428,  436,  443-446,  463,  469.  477,  478. 

•y  United  States  v.  Babbit,  1  Black,  55,  61. 
17  L.  ed.  94,  96;  Ex  parte  Yarbrough,  110 
U.  S.  651,  658,  28  L.  ed.  274,  276,  4  Sup. 
Ct.  Rep.  152;  McHenry  v.  Alford,  168  U. 
8.  651,  672,  42  L.  ed.  614,  621,  18  Sup.  Ct. 
Rep.  242;  South  Carolina  v.  United  States. 
199  U.  S.  437,  451,  50  L.  ed.  261,  265,  26 
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8up.  Ct.  Rep.  110,  4  Ann.  Cas.  737;  Luria 
V.  United  States,  231  U.  S.  9,  24,  68  L.  ed. 
101,  106,  34  Sup.  Ct.  Rep.  10;  The  Pesaro, 
255  U.  S.  216,  ante,  692,  41  Sup.  Ct.  Rep. 
308. 

8  Article  5,  as  before  shown,  contained  a 
provision  that  "no  amendment  which  shall 
be  made  prior  to  the  year  one  thousand 
eight  hundred  and  eight  shall  in  any  man- 
ner affect  the  first  and  fourth  clauses  in 
the  ninth  section  of  the  first  article."  One 
of  the  clauses  named  covered  the  migration 
and  importation  of  slaves  and  the  other 
deals  with  direct  taxes. 

9  When  the  Federal  convention-  adopted 
Article  5,  a  motion  to  include  another  re- 
striction forbidding  any  amendment  where- 
by a  state,  without  its  consent,  would  "be 
affected  in  its  internal  police,"  was  deci- 
sively voted  down.  The  vote  was:  yeas  3— 
(Connecticut,  New  Jersey,  Delaware;  nays 
8 — ^New  Hampshire,  MassachusettB,  Penn- 
sylvania, Maryland,  Virginia,  North  Caro- 
lina, South  Carolina,  Georgia.  5  Elliot, 
Debates,  pp.  551.  662. 
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pression   of   the   people's   will   and   be 
binding  on  all.^* 

We  do  not  find  anything  in  the  Article 
which  suggests  that  an  amendment, 
once  proposed,  is  to  be  open  to  ratifica- 
tion for  all  time,  or  that  ratification  in 
some  of  the  states  may  be  separated 
from  that  in  others  by  many  years  and 
yet  be  effective.  We  do  find  that  which 
strongly  suggests  the  contrary.  First, 
proposal  and  ratification  are  not  treated 
as  unrelated  acts,  but  as  succeeding 
steps  [375]  in  a  single  endeavor,  the 
natural  inference  being  that  they  are  not 
to  be  widely  separated  in  time.  Second- 
ly, it  is  only  when  there  is  deemed  to  be 
a  necessity  therefor  that  amendments  are 
to  be  proposed,  the  reasonable  implica- 
tion being  that  when  proposed  they  are 
to  be  considered  and  disposed  of  present- 
ly. Thirdly,  as  ratification  is  but  the 
expression  of  the  approbation  of  the 
people  and  is  to  be  effective  when  had 
in  three  fourths  of  the  states^  there  is 
a  fair  implication  that  it  must  be  suffi- 
ciently contemporaneous  in  that  i^umber 
of  states  to  reflect  the  will  of  the  people 
in  all  sections  at  relatively  the  same 
period,  which,  of  course,  ratification 
scattered  through  a  long  series  of  years 
would  not  do.  These  considerations  and 
the  general  purport  and  spirit  of  the 
Article  lead  to  the  conclusion  expressed 
by  Judge  Jameson^^  ''that  an  alteration 
of  the  Constitution  proposed  to-day  has 
relation  to  the  sentiment  and  the  felt 
needs  of  to-day,  and  that,  if  not  rati- 
fied early  while  that  sentiment  may  fair- 
ly be  supposed  to  exist,  it  ought  to  be 
regarded  as  waived,  and  not  again  to 
be  voted  upon,  unless  a  second  time  pro- 
posed by  Congress."  That  this  is  the 
better  conclusion  becomes  even  more 
manifest  when  what  is  comprehended 
in  the  other  view  is  considered;  for,  ac- 
cording to  it,  four  amendments  pro- 
posed long  ago — two  in  1789,  one  in  1810, 
and  one  in  1861 — are  still  pending  and 
in  a  situation  where  their  ratification  in 
some  of  the  states  many  years  since  by 
representatives  of  generations  now 
largely  forgotten  may  be  effectively  sup- 


plemented in  enough  more  states  to 
make  three  fourths  by  representatives 
of  the  present  or  some  future  genera- 
tion. To  that  view  few  would  be  able 
to  subscribe,  and  in  our  opinion  it  is 
quite  untenable.  We  conclude  that  the 
fair  inference  or  implication  from  Arti- 
cle 5  is  that  the  ratification  must  be 
within  some  reasonable  time  after  the 
proposal. 

Of  the  power  of  Congress,  keeping 
within  reasonable  [876]  limits,  to  fix  a 
definite  period  for  the  ratification  we  en- 
tertain no  doubt.  As  a  rule  the 
Constitution  speaks  in  general  terms, 
leaving  Congress  to  deal  with  subsidiary 
matters  of  detail  as  the  public  interests 
and  changing  conditions  may  require  ;^^ 
and  Article  5  is  no  exception  to  the  rule. 
Whether  a  definite  period  for  ratifica- 
tion shall  be  fixed^  so  that  all  may  know 
what  it  is  and  speculation  on  what  is  a 
reasonable  time  may  be  avoided,  is,  in 
our  opinion,  a  matter  of  detail  which 
Congress  may  determine  as  an  incident 
of  its  power  to  designate  the  mode  of 
ratification.  It  is  not  questioned  that 
seven  years,  the  period  fixed  in  this  in- 
stance, was  reasonable,  if  power  existed 
to  fix  a  definite  time;  nor  could  it  well 
be  questioned  considering  the  periods 
within  which  prior  amendments  were 
ratified. 

The  provisions  of  the  act  which  the 
petitioner  was  charged  with  violating 
and  under  which  he  was  arrested  (Title 
2,  §§  3,  26)  were  by  the  terms  of  the  act 
(Title  3,  §  21)  to  be  in  force  from  and 
after  the  date  when  the  18th  Amend- 
ment should  go  into  effect,  and  the  latter 
by  its  own  terms  was  to  go  into  effect 
one  year  after  being  ratified.  Its  rati- 
fication, of  which  we  take  judicial  no- 
tice, was  consummated  January  16, 
1919."  That  the  Secretary  of  State  did 
not  proclaim  its  ratification  until  Janu- 
ary 29,  1919,**  is  not  material,  for  the 
date  of  its  consummation,  and  not  that 
on  which  it  is  proclaimed,  controls.  It 
follows  that  the  provisions  of  the  act 
with  which  the  petitioner  is  concerned 
went    into    effect    January    16,    1920. 


10  See  Martin  v.  Hunter,  1  Wheat.  304, 
324,  325,  4  L.  ed.  97,  102;  M'Culloch  v. 
Maryland,  4  Wheat.  316,  402-404,  4  L.  ed. 
679,  600,  601 ;  Cohen  v.  Virginia,  6  Wheat. 
264,  413,  414.  6  L.  ed.  257,  293;  Dodge  v. 
Woolsey,  18  How.  331,  347,  348,  15  L.  ed. 
401,  407,  408;  Hawke  v.  Smith,  263  U.  S. 
221,  64  L.  ed.  871,  10  A.L.R.  1604,  40  Sup. 
Ct.  Rep.  406;  Story,  Const.  6th  ed.  §§  362, 
363,  463-466. 

11  Jameson,  Constitutional  Conventions, 
4th  ed.  §  686. 

65  li.  ed. 


W  Martin  v.  Hunter,  1  Wheat.  304,  326, 
4  L.  ed.  97,  102;  M'Culloch  v.  Maryland,  4 
Wheat.  316,  407,  4  L.  ed.  679,  601. 

IS  Sen.  Doc.  No.  169,  66th  Cong.  2d  Sees. ; 
Ark.  Gen.  Acts  1919,  p.  612;  Ark.  House 
Journal,  1919,  p.  10;  Ark.  Sen.  Journal, 
1919,  p.  16;  Wyo.  Sen.  Journal,  1919,  pp. 
26,  27;  Wyo.  House  Journal,  1919,  pp.  27, 
28;  Mo.  Sen.  Journal,  1919,  pp.  17,  18;  Mo. 
House  Journal,  1919,  p.  40. 

14  40  Stat,  at  L.  1941. 

§97 


377                           SUPREME  COURT  OF  THE  UNITED  STATES.  Oct.  Tum, 

[877]   His  alleged  offense  and  his  ar-  Argued  January  6  and  7,  1921.     Decided 

rest  were  on  the  following  day;  so  his  ^*y  16, 1921. 

claim  that  those  provisions  had  not  gone  ^  ^^^  ^  _  ^         x,     ^      ^    i»  ^i  . 

into    effect    at    the    time    is    not    weU  A  PPE^L  from  the  Court  of  Claims  to 

pounded  review  the  dismissal  of  a  petition 

Final  order  affirmed.  claiming  a  refund  of  money  alleged  to 

have  been  erroneously  assessed  and  ex- 
acted  as  a  war  excess  profits  tax.    Af- 
firmed. 
LA  BELLE  IRON  WORKS,  Appt.,  The  facts  are  stated  in  the  opinion. 

V. 

UNITED  STATES.  Mr.    Charles    MeOamic    argued    the 

cause,    and,    with    Messrs.    Edward    B. 

(See  8.  C.  Reporter's  ed.  377-396.)  Burling  and  James  Morgan  Clarke,  filed 

a  brief  for  appellant: 
Internal  revenue  —  war  excess  profits  Statutes  imposing  taxes  are  to  be  eon- 
tax  —  invested  capital.  ^  strued  in  favor  of   the   taxpayer;   the 

1.  Neither  the  increase^l  value  of  the  language  employed  is  to  be  given  its 
ore  lands  of  a  corporation,  though  the  re-  ordinary  meaning.  Such  statutes  are  to 
suit  of  an  extensive  exploration  and  develop-  ^    construed  according  to  the  spirit  rath- 

Z''''t^.7'''^;.TJnn  tn"«xnhln^e  ""for   new  er  than  the  letter,  when  the  letter  would 

in    tbe   corporation    m    excnange    tor    new  ,      ^i             i     ii          •     i.      ^^       ▲       j 

issues,  based  on  such  increased  values,  can  make  them  palpably  unjust.  Construed 
be  regarded  as  within  the  provision  of  the  according  to  these  rules  the  invested 
Act  of  October  3,  1917,  §  207a,  by  which  capital  of  La  Belle  Company  should  in- 
invested  capital  is  defined  for  the  purpose  elude  all  its  outstanding  stock  where 
of  computing  the  war  excess  profits  tax  im-  that  is  represented  by  property  of  an 
posed  by  that  act,  as  "actual  cash  paid  in,"  actual  cash  value  not  less  than  the  par 
or  "the  actual  cash  value  of  tangible  prop-  ^^^^^  ^^  ^^^  outstanding  stock. 

Zlhlr^ in\!^hZr^^t\^^^^  Gould  v.  Gould,  245  U.  S.  151,  153,  62 

or  snares  in  sucn  corporation,    or    paia-in  ,    ^--     ^-„  '^q    q         r«*    li         i^q 

or  earned  surplus  and  undivided  profits."  L..  ed.  211,  213,   36  bup.   Ct.  Kep.  M, 

[For  other  caRes.  see  Internal  Revenue.  III.  c,  Stratton's  Independence  V.  Howbert,  231 

in  Digest  Sup.  Ct.  1908.1  0.  S.  399,  414,  58  L.  ed.  285,  291,  31 

Internal  revenue  —  uniformity.  Sup.  Ct.  Rep.  136. 

2.  The  only  rule  of  uniformity  pre-  The  ordinary  meaning  of  the  words 
scribed  by  the  Federal  Constitution  with  ^p^i^  Jq  ^^  earned  surplus  and  undi- 
respect  to  duties,  imposte,  and  excises  laid  ^^^^  profits"  includes  appreciation  in 
by  Congress   is  the  territorial  uniformity  ^i  -p 

which  U.  S.  Const.,  art.  1,  §  8,  requires.  vaiue. 

(For  other  cases,  see  Internal  Revenue.  I.  b.  Bennett,  Corporation  Accounting,  !»!/, 

m  Digest  Sup.  Ct.  190S.J  §   291,   p.   334;   Dickinson,   Accounting 

Constitutional  law  *  due  process  of  law  Practice  &  Procedure,  1917,  p.  62;  Hat- 

—  Federal  war  excess  profits  tax  —  field.  Modern  Accounting,  1916,  p.  237; 

discrimination  —  invested  capital.  Bentley,   Science  of  Accounts,   1913,  § 

3.  Defining  invested  capital  according  36,  p.  24;  22  Greendlinger,  Financial  ft 
to  the  original  cost  of  the  property,  to  the  Business  Statements,  1917,  pp.  195,  196; 
exclusion  of  present  higher  values,  as  is  yg^r  Book,  American  Association  of 
^X,Xott^'c^^^^  Public  Accountants,  1911^^^^^  1^;  2 
profits  tax  imposed  upon  corporations  by  Machen,  Corp.  PP-  1092,  1095;  1  Mora- 
that  act,  except  that  the  tangible  property  wetz,  Priv.  Corp.  2d  ed.  p.  412;  Thomp. 
paid  in  prior  to  January  1,  1914,  may  be  Corp.  2d  ed.  §  5307;  2  Cooley,  Corp.  7th 
taken  at  its  actual  cash  value  on  that  date,  ed.  §  536;  Park  v.  Grant  Locomotive 
but  in  no  case  exceeding  the  prior  value  Works,  40  N.  J.  Eq.  114,  3  Atl.  162; 
of  the  original  stock  or  shares  specifically  Williams  v.  Western  U.  Teleg.  Co.  93 
issued  for  it,  and  provided  that  intangible  j^  y.  162;  People  ex  rel.  ManhatUn  P. 
property  purchased  bona  fide  prior  to  March  t«-  n^  «  rr„^  i  a  r««.«—  tr  \t  v  ta. 
3,  1917,  shall  be  included  in  invested  capital  J?8-  ?^-  ^-  T»\*  \*  p,*^"^"-  ^®  ^-  \  ^t' 
at  a  value  not  to  exceed  the  actual  cash  *^®^Pi|  ®^ '®^- JJ?"?*"?^  Jt' ,^^ 

value  at  the  time  of  purchase,  does  not  er,  165  N^  Y.  305,  59  Is.  E.  161;  McOm- 

make  the  act  productive  of  such  luiselesa  and  nis  v.  O'Connor,  111  Md.  695,  72  Atl. 

arbitrary  discrimination  as  to  render  the  614;   Mangham  v.    State,   U   Ga.   App. 

tax  invalid  under  the  due  process  of  law  440,  75  S.  E.  508;  Hutchinson  v.  Curtiss, 

clause  of  the  6th  Amendment  to  the  Federal  45  Misc.  484,  92  N.  Y.  Supp.  70;  Simcoke 

{l^ro?hr  cases,     see    Constitutional    Law.  ^/  ^ayre,  148  lowa,  132,  126  N    W.  816; 

IV.  b,  6,  a,  in  Digest  Sup.  Ct.  1908.]  Anderson  v.  Farmers'  Loan  &  T.  Co.  154 

C.  C.  A.  202,  241  Fed.  326;  Roberts  t. 

[No.  453.]  Roberts-Wicks    Co.    184   N.    Y.    257,  3 


1920.  LA  BELLE  IRON  WORKS  v.  UNITED  STATEa 

L.R.A.(K.S.)    1034,  112  Am.   St.   Rep.  C&rroll  v.  GreAwieh  Ins.  Co.  of  New 

607,  77  N.  E.  13,  6  Ann.  Cas.  213;  Hub-  York,  199  U.  S.  401,  50  L.  ed.  246,  26 

bard  v.  Weare,  79  Iowa,  678,  44  N.  W.  Sup.  Ct.  Rep.  66;  Tonawanda  v.  Lyon, 

915;  Miller  v.  Bradiah,  69  Iowa,  278,  28  181  U.  S.  389,  45  L.  ed.  908,  21  Sup.  Ct. 

N.  W.  594;  Equitable  Life  Assur.  Soe.  Rep.  609;  French  v.  Barber  Asphalt  Pav- 

V.  Union  P.  R.  Co.  212  N.  Y.  369,  L.R.A.  ing  Co.  181  U.  S.  324,  45  L.  ed.  878,  21 

1915D,  1052,  106  N.  E.  92.  Sup.  Ct.  Rep.  625;  Flint  v.  Stone  Tracy 

The  word  "earned"  does  not  limit  the  Co.  220  U.  S.  107,  55  L.  ed.  389,  31  Sup. 

surplus  which  is  to  be  included  in  in-  Ct.  Rep.   342,   Ann.   Cas.    1912B,   1312; 

vested  capital.    The  etatute  merely  oon-  Hibben  v.  Smith,  191  U.  S.  310,  48  L.  ed. 

trasts  earned  with  paid-in  surplus.  196,  24  Bnp.  Ct.  Rep,  88, 

Standard    Diet,     "earn;"    Stevens    t.  In  G)ast  Realty  &  Invest.  Co,  Sohnei- 

United  States  Steel  Corp.  68  N.  J.  Eq.  der  Granite  Co.  240  U.  S.  55,  60  L.  ed. 

373,  69  Atl.  906;  Lewis's  Estate,  166  Pa.  623,  36  Sup.  Ct.  Rep.  264,  and  in  other 

337,  27  Atl.  36;  Nuding  v.  Urich,  169  Pa.  oases  in  this  court,  tax  laws  of  the  states 

289,  32  Atl.  409.  have  been  held  so  arbitrary  and  baseless 

This    court,    in    construing    the    1909  as  to  violate  the  14th  Amendment. 

Corporation   Excise   Tax  Law    and    the  Looney  v.  Crane  Co.  245  U.  S.  178,  62 

1913    Income   Tax   Law,  held   that   ap-  L.  ed.  230,  38  Sup.  Ct,  Rep.  85;  Inter- 

preciation  accruing  before  the  incidence  national  Paper  Co.  v.  Massachusetts,  246 

of  the  tax  was  capital.    The  word  "capi-  U.  S.  135,  62  L.  ed.  624,  38  Sup.  Ct.  Rep. 

tal,"   as  used  in  these  cases,   must  in-  292,  Ann.  Cas.  1918C,  617;  Southern  R. 

dude  "surplus."  Co.  v.  Greene,  216  D.  S,  400,  64  L.  ed. 

Havs   V.    Gauley  Mountain  Coal    Co.  536,  30  Sup.  Ct.  Rep.  S87,  17  Ann.  Cas. 

247  U.  8.  189,  62  L.  ed.  1001,  38  Sup.  1247. 

Ct.  Bep.  470;  Doyle  v.  Mitchell  Bros.  The  present  law,  as  construed  by  the 
Co.  247  U,  S,  179,  62  L.  ed,  1054,  38  Sup.  Department,  is  utterly  arbitrary  and 
Ct.  Rep.  467;  Southern  P.  Co.  v.  Lowe,  therefore  invalid,  because  the  tax  de- 
247  V.  S.  330,  62  L.  ed.  1142,  38  Sup.  Ct.  ponds  largely  upon  the  cost  of  the  tax- 
Rep.  540;  Towne  v.  Eisner,  245  U.  S.  payer's  property;  so  that  two  taxpayers 
418,  62  L.  ed.  372,  L.R.A.1918D,  264,  38  who  have  the  same  income  and  property 
Sup.  Ct.  Rep.  158;  Lynch  v.  Turrish,  247  of  equal  value  will  pay  wholly  different 
U.  S.  221,  62  L.  ed.  1087,  38  Sup.  Ct.  taxes  if  the  cost  of  the  property  is  dif- 
Rep.  537;  Lynch  v,  Honib^',  247  U.  S.  ferent. 
339,  62  L,  ed.  1149,  38  Sup.  Ct.  Rep.  543,  Pollock  v.  Fanners'  Loan  &  T.  Co.  157 

Were  not  the  ore  properties,  at  their  U.  S.  429,  39  L.  ed.  759,  15  Sup,  Ct.  Rep, 

increased  value,  the  property  paid  in  for  673,  158  U.  8.  601,  39  L.  ed.  1108,  15 

the  additional  shares  issued  in  1912t  Sup.  Ct.  Rep.  B12;  Willeoi  v.  Consoli- 

Williams  V.  Western  U.  Teleg.  Co.  93  dated  Gas  Co.  212  U.  S.  19,  53  L.  ed. 

N.  Y.  190.  382,  48  L,B.A.(N.S.)  1134.  29  Sup.  Ct. 

This  court  has  said  that  if  there  were  Rep.  192,  15  Ann.  Cas.  1034;  People  ex 

arbitrary  confiscation  in  a  taxing  law  of  rel.  Jamaica  Water  Supply  Co.  v.  State 

Congress,  there  would  be  a  want  of  due  Tax  Comrs.  196  N.  Y.  39,  89  N.  E.  581; 

process.  Cumberland    Teleph.    ft    Teleg.    Co,    v. 

Knowlton  v.  Moore,  178  U.  S,  41,  44  Louisville,  187  Fed.  637;  Knowlton  v. 

L.  ed.  969,  20  Sup.  Ct.  Bep.  747;  Brush-  Moore,  178  U.  8.  41,  44  L.  ed.  969,  20 

nber  v.  Union  P.  R.  Co.  240  U.  S.  Sup.  Ct.  Bep.  747, 

L.   ed.  493,  L.R.A.1917D,  414,  36  wni.iT.wvi 

Ct.    Rep.   236,    Ann.    Cas.    19178,  ,.^'-   °^^"  ^-.^t^^^  'l?S   "^"^ 

Phillip  Wagner  v,  Leser,  239  U.  S.  R.'iinrrh^  1  '^  M  r ''''"■      ^i^  ^' 

60    L    ed.    230,    36    Sup     Ct.  w""^''"^'  ^^^^^''\^f''T'^'^^f^  ^"^V" 

Twining  V.  Ne^  Jersey,  211  U.  f*^^'"^  '^'"''«'  ^'^"^  "  '"'^f  '«'  "PP*'" 

L.  ed.  97,  29  Sup.  Ct.  Rep.  14  **"'■ 

V-  United  Slates,  195  U.  S.  27,  Solicitor  General  rrieMon  argued  the 
78,  24  Sup.  Ct,  Rep.  769,  1  Ann.  Cas.  cause  and  filed  a  brief  for  appellee: 
561 ;  Flint  v.  Stone  Tracv  Co.  220  U.  S.  The  ordinary  meaning  of  the  expres- 
107,  55  L.  ed.  389,  31  Sup.  Ct,  Rep.  342,  sion  "invested  capital"  is  the  amount  of 
Ann.  Cas.  1912B,  1312;  Billings  v.  money  which  has  been  paid  for  prop- 
United  States,  232  U.  S.  261,  58  L.  ed.  erty  "or  into  a  business;  and  not  the 
696,  34  Sup.  Ct,  Rep.  421.  value   of   the    property    in    which    auch 

The    due   process    clause    in    the  6th  money  has  been  invested. 

Amendment  means  the  same  thing  as  the  Webster's  New  Int.  Diet-  and  Funk  ft 

due  process  clause  in  the  14th  Amend-  Wagnall's  New  Standard  Diet,  "to  in- 

ment.  vast;"  Ceotory  Diet,  "investment." 

•S  li.  ed.  ttt* 


SUPREME  COUBT  OF  THE  UM1T1£D  STATES.               Uci.  Icxx, 

£zMpt  as  modified  for  the  purpose  of  C.  C.  A.  293,  258  Fed.  225  i  Palmer  v. 

particular  aets,  the  capital  of  a  eoipora-  Pullman     Co.    252    Fed.     286;     United 

tion  has  no  other  meaning  in  law  than  States  v.   Guggenheim  Exploration   Co. 

its  ordinary  meaning.  238     Fed.     231 ;     Baldwin     Locomotive 

Bailey  v.  Clark,  21  Wall.  284,  286,  22  Works  v.  McCoach,  136  C.  C.  A.  660,  221 

K  ed.  651,  652j  Farrington  v.  Tennessee,  Fed.  59;  Kenton  Furnace  R.  ft  Mfc.  Co. 

95  U.  S,  679,  686,  24  L.  ed.  558,  560;  v.  McAlpin,  5  Fed.  737;  Bailey  v.  New 

Tennessee  v.  Whitworth,  117  U.  S.  129,  York  C.  &  H.  R.  R.  Co.  22  WaU.  604,  22 

137,  29  L.  ed.  830,  832,  6  Sup.  Ct.  Rep.  L.  ed.  840;  Oibbons  v.  Mahon,  136  U. 

646;   Bank  of  Commerce  t.   Tennessee,  S.  549,  559,  34  L.  ed.  525,  527,  10  Sup. 

161  U.  S.  134,  147,  40  L.  ed.  645,  649,  Ct.  Rep.  1057;  Qulf  Oil  Corp.  v.  Lewel- 

16  Sup.  Ct.  Rep.  456;  Powers  t.  Detroit,  lyn,  248  U.  S.  71,  72,  63  L.  ed.  133,  234, 

G.  H.  &  M.  R.  Co.  201  U.  8.  543,  60  L.  39  Sup.  Ct.  Rep.  35;  United  States  v. 

ed.  860,  26  Sup.  Ct.  Rep.  556;  Wright  Qeveland,  C.  C.  ft  St.  L.  R.  Co.  247  U. 

T.  Georgia  R.  &  Bkg.  Co.  216  U.  S.  420,  S.  195,  62  L.  ed.  1064,  38  Sap.  Ct.  Rep. 

54  L.  ed.  544,  30  Sup.  Ct.  Rep.  242.  472;  Anderson  v.  Forty  Two  Broadway 

The  regulations  as  to  surplus  and  un-  Co.  239  U.  S.  68,  72,  60  L.  ed.  152,  154, 

divided  profits  are  in  accord  with  the  36  Sup.  Ct.  Rep.  17;  Town«  t.  Eisner, 

recognized  principles  of  accounting  as  245  U.  S.  418,  426,  62  L.  ed.  372,  376, 

applied  to  business  throughout  the  coon-  L.RA.IQISD,  254,  38  Sap.  Ct.  Bep.  158. 

E^                mu           1          1            on  Messrs.   Massey   Holmes   and   Frank 

E,,».m,    Theory    Ac^unte,    p.    30;  ^      ^„  „^  ',  ^^^  „  „i„i  ,„,, 

Hatneld,  Modern   Acconnting,   pp.   233,  Association- 

237;  Dickinson    Aecountiog  Praeliie  4  ^,   ^^^^^  ^  ^  ^^^j  .            ^ 

r,™     r'in%.    n'i.»°TH  '.iTTl'  "«  W.P  E.C..,  Profit.  Act  dionld  b; 

eonntms,  pp.  5  6;  Oilman  Princple,  of  ,t„„,j  t.  iib.r.lly  «>n.tru«i  in  favor 

Acconnfng,  pp.  179, 181;  Col.,  Accounts,  „,  ^^  t.jp.y.r,  .J  a.  to  asanr.  (.)  lo 

P-/'*-  ,     ,       .,  „                  ...    ,,  liim,  free  of  this  tax,  a  part  of  his  in- 

Law  l«t.wnt.r.  .gi..  w.lh  th.  .u.  ^^         j   ^^   ,  gij.n  ^r^ntag.  on 

lhont.es  on  aceountmg  a.  to  th.  mean-  (^,  „(■;,,  „,„,  J,   th.  propern  d^ 

ing  of  ..rn.d  snrplu.  uid  profit. a.  used  „,^  ^^  ^^  ;„  n,  p,odnctioVof  that 

HoimL,  InSom.  Tax,  1918  ed.  p.  521;  '""SioTif 'iii  ^t^t,ZT,"°°'"'  t 

Holmes,  Fed.   T.«.  1919  ed.   "Earned  P"!? "'"  ?'  ti™  „f  ,|,.T™Z,Z. 

n       I      >•          itnr,      T\      .-      II  II     m  investment  in  excess  oi  ttiat  Dercentase. 

Ii?w'   Q?d         '    P'^''*""'-"^"'    ^"  This  would   necessarily  indSde  in-- 
service, iyi».  ^,ggjgj  capital  the  element  of  appreeia- 

Messrs.  William  D.  Guthrie,  Henry  M.  tion. 
Ward,  Heiii7  F.   Parmelee,   and  Lang-  Black,  Income  Taxes,  3  ed.  §  61;  Hart- 
don  P.  Uarrin  filed  a  brief  as  amici  ranft  v.  Wiegmann,  121  U.  8.  609,  616, 
curin:  30  L.  ed.  1012,  1015,  7  Sup.  Ct.  Bep. 

The  increase  in  value  of  the  ore  lands  1240;   Eidman  t.   Marlines,    164  V.  S. 

of  La  Belle  Iron  Works  was  duly  capi-  578,  583,  46  L.  ed.  697,  701,  22  Sup.  Ct. 

talized   in   1912,   and   thereafter  repre-  Rep.  515;  Benziger  v.  United  States,  193 

sented  part  of  the  invested  capital  of  U.  S.  38,  55,  48  L.  ed.  331,  338,  24  Sup. 

the  corporation  within  the  meaning  of  Ct.  Rep.  189;  Gould  v.  Gould,  245  U.  S. 

the  excess  profits  tax  provisions  of  the  151,  153,  62  L.  ed.  211,  213,  38  Sup.  Ct 

Revenue  Act  of  October  3,  1917.  Rep.  53;  United  States  v.  Wigglesworth, 

2  Cook,  Corp.  7th  ed.  §  536,  p.  1568;  2  Story,  369,  Fed.  Cas.  No.  16,690;  Pow- 

Eisner  v.  Macomber,  252  U.  S.  189,  202,  ers  v.  Barney,  5  Blatchf.  202,  Fed.  Cas. 

64  L.  ed.  521,  526,  9  A.L.R.  1570,  40  Sup.  No.  11,361. 

Ct.  Rep.  189;  Doyle  V.  Mitchell  Bros.  Co.  No  fancied,  strained,  or  imaginative 

247  U.  S.  179,  187,  62  L.  ed.  1054,  1060,  rule  should  be  applied  so  as  to  eonstrae 

38  Sup.  Ct,  Rep.  467;  Hays  v.  Gauley  the    words    "invested    capital,"    or    the 

Mountain   Coal   Co.   247  U.   8.   189,  62  words  "paid  in  or  earned  aurplos  and  un- 

L.  ed.  1061,  38  Sup.  Ct.  Rep.  470;  South-  divided  profits,"  as  meaning  something 

em  P.  Co.  V.  Lowe,  247  U.  S.  330,  ft2  bevond  their  known  and  ordinary  aigni- 

L.  ed,  1142,  38  Sup.  Ct.  Rep.  540;  Lynch  fication,  or  to  deal  with  them  other  than 

V.  Turrish,  247  U.  S.  221,  62  L.  ed.  1087,  as  used  in  common  speech,  or  to  take 

38  Sup.  Ct.  Kep.  637;  Alpha  Portland  them     other     than     in     their     natural. 

Cement  Co.  v.  United  States,  —  C.  C.  A.  straightforward,  and  literal  sense. 

— ,  261  Fed.  339;  Miller  t.  Oearin,  169  Levy  t.  M'Cartee,  6  Pet  102,  110,  8 
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L.  ed.  334,  337;  Eisner  v.  Macomber,  252 
U.  S.  189,  206,  64  L.  ed.  521,  528,  9 
A.L.R.  1570,  40  Sup.  Ct.  Rep.  193;  Five 
Per  Cent  Discount  Cases  (United  States 
V.  M.  H.  Pulaski  Co.)  243  U.  S.  97,  107, 
61  L.  ed.  617,  621,  37  Sup.  Ct.  Rep.  346. 

The  construction  contended  for  is  not 
only  demanded  by  common  sense,  jus- 
tice, and  fair  dealing,  but  it  is  one  aided 
by  the  action  of  Congress  in  refusing 
and  failing  to  make  the  act,  for  the  fu- 
ture, read  so  as  to  exclude  from  a  com- 
putation of  invested  capital  the  element 
of  appreciation  or  increase  in  value  over 
original  cost. 

Dunlap  V.  United  States,  173  U.  S.  65, 
75,  43  L.  ed.  616,  619,  19  Sup.  Ct.  Rep. 
319. 

Clear  language  was  used  by  which 
"appreciation"  was  included  in  "in- 
vested capital."  This  being  true,  the 
meaning  could  not  be  changed  by  any 
subsequent  misunderstanding  of  a  com- 
mittee, or  erroneous  view  of  a  Senator, 
as  to  the  construction  which  should  be 
placed  upon  a  previous  law. 

United  States  v.  Fisher,  2  Cranch,  358, 
385,  2  L.  ed.  304,  313;  Hadden  v.  Col- 
lector (Hadden  v.  Barney)  5  Wall.  107, 
109,  112,  18  L'.  ed.  518-520;  Denn  ex 
dem.  Scott  v.  Reid,  10  Pet.  524,  527,  9 
L.  ed.  519,  520;  Webster  v.  Luther,  163 
U.  S.  331,  342,  41  L.  ed.  179,  182,  16 
Sup.  Ct.  Rep.  963;  United  States  v. 
Oregon  &  C.  R.  Co.  164  U.  S.  526,  542, 
41  L.  ed.  541,  645,  17  Sup.  Ct.  Rep.  165 ; 
Bate  Refrigerating  Co.  v.  Sulzberger, 
157  U.  S.  1,  37,  39  L.  ed.  601,  611,  15 
Sup.  Ct.  Rep.  508;  United  States  v.  St. 
Paul,  M.  &  M.  R.  Co.  247  U.  S.  310, 
313,  62  L.  ed.  1130,  1132,  38  Sup.  Ct. 
Rep.  528. 

•  The  words  "invested  capital,"  in  their 
known  and  ordinary  siprnification  (Levy 
V.  M'Cartee,  6  Pet.  102,  110,  8  L.  ed. 
334,  337),  and  as  used  in  common  speech 
(Eisner  v.  Macomber,  252  U.  S.  189,  206, 

64  L.  ed.  521,  528,  9  A.L.R.  1570,  40 
Sup.  Ct.  Rep.  192),  or  if  taken  in  their 
natural,  straightforward,  and  literal 
sense  (Five  Per  Cent  Discount  Cases 
(United  States  v.  M.  H.  Pulaski  Co.) 
243  U.  S.  97.  107,  61  L.  ed.  617,  621,  37 
Sup.  Ct.  Rep.  346),  include  appreciation. 
Therefore,  they  should  be  so  construed. 
This  will  carry  into  force  the  sense  and 
broad  purpose  of  the  act,  without  re- 
gard to  any  refinement  or  any  attempt 
to  narrowly  define  particular  statutory 
words. 

4  Century  Diet,  "investment."     3173; 
Black's  Law  Diet,  "investment,"  643;  4 

Century  Diet.  &  Enc.  3172;  28  Cyc.  348, 

65  L.  ed. 


349;  Una  v.  Dodd,  39  N.  J.  Eq.  186;  Eis- 
ner V.  Macomber,  252  U.  S.  189,  211,  64 
L.  ed.  521,  530,  9  A.L.R.  1570,  40  Sup.  Ct. 
Rep.  195;  Black's  Law  Diet.  169;  9  C. 
J.  1278,  1279 ;  Beach,  Priv.  Corp.  §  466 ; 
Tradesman  Pub.  Co.  v.  Knoxville  Car 
Wheel  Co.  95  Tenn.  654,  31  L.R.A.  593, 
49  Am.  St.  Rep.  943,  32  S.  W.  1102; 
Morawetz,  Priv.  Corp.  §  791;  People  ex 
rel.  Union  Trust  Co.  v.  Coleman,  126 
N.  Y.  433,  12  L.R.A.  762,  27  N.  E. 
818;  Hemenway  v.  Hemenway,  181 
Mass.  406,  63  N.  E.  919;  1  Century 
Diet.  &  Enc.  "appreciate,"  277;  Grav 
v.  Darlington,  15  Wall.  63,  64,  21  L. 
ed.  45,  46;  Lynch  v.  Turrish,  247  U. 
S.  221,  230,  231,  62  L.  ed.  1087,  1093, 
1094,  38  Sup.  Ct.  Rep.  537;  Bailev 
V.  Clark,  21  Wall.  284,  287,  22  L.  ed. 
651,  652;. Leather  Mfrs.'  Nat.  Bank 
V.  Treat,  62  C.  C.  A.  644,  128  Fed. 
263;  Williams  v.  Western  U.  Teleg.  Co. 
93  N.  Y.  162;  2  Cook,  Corp.  7th  ed.  § 
536;  Doyle  v.  Mitchell  Bros.  Co.  247 
U.  S.  179.  187,  62  L.  ed.  1054,  1060,  38 
Sup.  Ct.  Rep.  467;  Lynch  v.  Ilombv,  247 
U.  S.  339.  344.  62  L.  ed.  1149,  1151,  38 
Sup.  Ct.  Rep.  543;  Southern  P.  Co.  v. 
Lowe,  247  U.  S.  330,  339,  62  L.  ed.  1142, 
1149,  38  Sup  .Ct.  Rep.  540;  Towne  v. 
Eisner,  245  U.  S.  418,  62  L.  ed.  372, 
L.R.A.1918D,  254,  38  Sup.  Ct.  Rep.  158; 
Doyle  V.  Mitchell  Bros.  Co.  L.R.A.1917E, 
568,  149  C.  C.  A.  106,  235  Fed.  686,  af- 
firmed  in  247  U.  S.  179,  62  L.  ed.  1054, 
38  Sup.  Ct.  Rep.  467;  Lynch  v.  Turrish. 
149  C.  C.  A.  649,  236  Fed.  653,  affirmed 
in  247  U.  S.  221,  62  L.  ed.  1087,  38  Sup. 
Ct.  Rep.  537;  14  C.  J.  803;  Gulf  Oil 
Corp.  V.  Lewellyn,  248  U.  S.  71,  72,  63 
L.  ed.  133.  134,  39  Sup.  Ct.  Rep.  35; 
Bassett  v.  United  States  Cast  Iron  Pipe 
&  Foundrv  Co.  74  N.  J.  Eq.  668.  70 
Atl.  929,  affirmed  in  75  N.  J.  Eq.  539,  73 
Atl.  514;  Hyams  v.  Old  Dominion  Cop- 
per Min.  &  Smelting  Co.  82  N.  J.  Eq. 
507,  89  Atl.  40.  affirmed  in  83  N.  J.  Eq. 
705,  92  Atl.  588. 

The  context  does  not  require  the 
words  "invested  capital"  to  be  used  oth- 
er than  in  their  known  and  ordinary 
signification,  or  other  than  as  used  in 
common  speech,  or  to  be  taken  other 
than  in  their  natural,  straightforward, 
and  literal  sense.  These  words  do,  in 
fact,  include  appreciation  or  increase  of 
value  over  actual  cost.  The  context,  in- 
stead of  repelling,  really  supports,  that 
construction.  Such  appreciation  was,  in 
1912,  actually  evidenced  by  the  declara- 
tion and  payment  of  a  stock  dividend  in 
an  amount  equaling  such  increase.  The 
effect  of  the  transaction  was  not  to  de- 
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prive  the  owneT  of  the  appreciation,  bnt  161  U.  8.  134,  149,  40  L.  ed.  645,  650, 

simply  to  trassfer  the  amount  thereof  16   Sup.   Ct.  Rep.   456;    Fidelity    Trust 

from  surplus,  of  which  it  was  theretofore  Co.  v.  Board  of  EqualiEation,  77  N.  J. 

a  part,  to  capital  stock  qccount,  where  L.  128,  71  Atl.  62;  Leather  Mfrs.  Nat 

it  would  thereafter  appear.  Bank  v.  Treat,  IW  Fed.  775;  People  ex 

Bbner  t.   Macomber,  252  U.   B.  189,  rel.  Niagara  F.  Ins.   Co.  t.   Tax  &  A. 

211,  64  L.  ed.  521,  530,  9  A.LJl.  1570,  40  Comr*.  76  N.  Y.  74;  People  ex  rel.  Mc- 

Snp.   Ct.  Bep.  194;  2  Cook,  Corp.  7th  Clnre  Publications  t.  Pnrdy,  161   App. 

ed.  §  636j  Williams  v.  Western  U.  Teleg.  Div.  541,  146  N.  Y.  Snpp.  647;  People 

Co.  93  N.  Y.  188;  Gibbons  v.  Mahon,  136  ox  rel.  Manhattan  K.  Co.  t.  Barker,  1C5 

U.  8.  549,  34  L.  ed.  525, 10  8np.  Ct.  Rep.  N.  Y.  305,  59  N.  K.  Ifil ;  People  ex  rel. 

1057;  Logan  County  t.  United   States,  Uuion  Trust  Co.  t.  Coleman,  126  N.  Y. 

169  U.  S.  253,  42  L.  ed.  737,  18  Sup.  433, 12  L.R.A.  762,  27  N.  K.  818;  Hemen- 

Ct  Rep.  361;  Towns  t.  Eisner,  245  U.  way  t.  Hemenway,  181  Mass.  406,  63  N. 

8.  418,  62  L.  ed.  372,  LJt.A.1918D,  254,  E.  919;  State,  People's  F.  Ins.  Co.,  Pros- 

38  Sup.  Ct.  Rep.  158;  Lyneh  v.  Hornby,  eentors,  v.  Parker,  34  N.  J.  L.  482,  35 

247  U.  S.  339,  345,  62  L.  ed.  1149,  1151,  N.  J.  L.  576. 

38  Sup.  Ct.  Rep.  643;  Peabody  V.  Eisner,  Coogresa   refused    to    embody    in   the 

247  n.  S.  347,  62  L.  ed.  1152,  38  Sup.  Ct.  law  an  express  exclusion  of  appreciation. 
Rep.  546;  Qnlf  Oil  Corp.  r.  Lewellyn,  The  court  below  construed  it   as   if  it 

248  U.  S.  71,  63  L.  ed.  133,  39  Sup.  Ct.  nevertbeleas  contained  such  express  ex- 
Rm.  35.  elusion.    Such  a  construction  should  not 

Irrespective,  however,  of  any  question  be  adopted,  for  it  would  make  the  act 

as  to  whether  the  stock  dividend,  in  ef-  violative  of  the  5th  Amendment  of  the 

feet,  amounted  to  or  represented  a  pay-  Constitution. 

ment   in  tangible  property,  other  than  United  States  v.  Central  P.  R.  Co.  118 

cash,  for  stock  in  such  corporation,  still  U.  S.  235,  241,  30  L.   ed.  173,   175,  6 

the  increase  of  $9,916,400  was  admitted-  Sup.  Ct.  Rep.  103S;  Brushaber  v.  Union 

ly  actually  part  of  the  corporation's  as-  P.  R.  Co.  240  U.  S.  1,  24,  80  L.  ed.  493. 

sets,    and    therefore   is    included    some-  504.  L.R.A.1917D,  414,  36  Sup.  Ct.  Rep. 

where  in  its  invested  capital.     The  ex-  236,  Ann.  Cas.  1917B,  713. 

press  language  of  the  act  includes   in  m^.  Jesse  Andrews   filed   a   brief  as 

invested  capital  paid-in  or  eMued  sur-  a^icug  jurj^  for  the  Long-Bell  Lumber 

plus  and  undivided  profits.     In  known  Company 

and  ordinary  signification  and  as  used  n  jg  to' be  presumed  that,  in  enacting 

in  common   speech,   this  comprehensive  the  Revenue  Act  of  1917,  Congress  had 

phrase  reaUy,  in  substance,  means  the  in  mind  the  right  of  corporations  to  is- 

value  of  Its  entire  assets  over  and  above  a„e  additional  stock  as  dividends,  paid 

ite  corporate  liabilities.    The  context  of  fg,  i^  property  already  owned,  the  prof- 

the  aet,  therefore,  supports,  and  does  not  it  jn  which  is  reflected  on  the  liabilitv 

repel,  the  construction  for  wbieh  appel-  gide  of  the  balance  sheet  as  surplus,  and 

lant  contends.                    „    „      „  the  probable  exercise  of  that  right,  from 

Eisner  v.  Macombeiv  252  0.  S.  189,  time  to  time,  by  corporations. 

204    64L    ed.  521,  5^,  9  A.L.R    1670  g   Cook,   Cor^.  6th   ed.  536;    Thomp. 

40  Sup.  Ct  Rep.  191;  3  Century  Diet  ft  Corp.  §  2167;  Morawett,  Priv.  Corp.  2d 

Enc.     earn,    "acquire,'  1818;  4  Century  ed.  %  452;  Gibbons  v.  Mahon,  136  U.  S. 

Uict      profits,      4757;    3  Century    Diet.  549,  34  L.  ed.  525, 10  Sup.  Ct  Rep.  1057; 

gam,'  2430;    Stevens  v.  United   States  Williams  v.  Western  U.  Teleg.  Co.  93 

Steel  Coip.  68  N.  J.  Eq.  380,  59  Atl.  908;  n.  Y.  162;  Lantz  v.  Moeller,  76  Wash, 

^mcoke  v.  Sayre,  148  Iowa,  132,  126  N.  429,  50  L.R.A.(N.S.)  68,  136  Pac.  687; 

W.  817;  Anderson  v.  Farmers'  Loan  &  T.  McGinnis  v.  O'Connor,  111  Md.  695,  72 

Co.  154  C.  C.  A.  202,  241  Fed.  326;  First  Atl.  614 

Nat  Bank  v.  Moon,  102  Kan.  334,  L.R.A.  Stock  may  be  issued  by  means  of  a 

1918C,  986, 170  Pac.  35;  Southern  P.  Co.  gtock  dividend  against  any  sound  sur- 

V.  Lowe,  247  U.  S.  330.  62  L.  ed.  1142,  pins  that  the  corporation  may  have,  in- 

38  Sup.  Ct.  Rep.  540;  Williams  v.  West-  eluding  as  well  that  resulting  from  an 

era  U.  Teleg.  Co.  93  N.  Y.  163;  McGin-  increase  in  the  value  of  property  owned 

nis  V.  O'Connor,  111  Md.  695,  72  Atl.  by  it  as  that  purchased  with  earnings. 

614;  1  Cook,  Corp.  7th  ed.  §§  287,  536;  2  Cook,  Corp.  536;  Lantz  v.  Moeller, 

7  Century  Diet.  &  Enc.  "Surplus,"  6086;  76  Wash.  429,  50  L.R.A.  (N.S.)  68,  136 

14  C.  J.  802,  804;  1  Am.  &  Eng.  Enc.  Pac.  687;  McGinnis  v.  O'Connor,  supra. 

Law,  "Accumulated  surplus,"  2d  ed.  p.  The  statutes  or  the  decisions  of  many 

481;  Bank  of  Commerce  r,  Tennessee,  states   require   that   property   ahnll   be 

looa  15«  jj.  8. 
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paid  in  for  stock  before  the  stock  is  is-  S.  277,  279,  27  L.  ed.  724^  725,  2  Sup. 

sued;   but  this  language  has  not  been  Ct.    Rep.    627;    Collector    y.    Hubbard 

construed  to  mean  that  the  corporation  (Brainard  v.  Hubbard)  12  Wall.  1,  18, 

must  necessarily  receive  something  which  20  L.  ed.  272,  278. 

it  had  not  previously  owned.     On  the  In  a  series  of  decisions  rendered  by 

contrary,  it  has  been  held  that  the  re-  this  court  in  cases  involving  interpre- 

quirement  is  satisfied  if  property  already  tations  of  the  Income  Tax  Laws,  the 

owned  by  the  corporation  is  made  the  court  has  held  that  any  increase  in  the 

basis  of  a  new  issue  of  stock,  the  ex-  value  of  property  not  sold  is  not  income; 

cess  value  of  which  property  was,  just  but,  as  a  necessary  part  of  these  deci- 

prior  to  the  time,  reflected  on  the  liabili-  sions,  this  court  has  distinguished  be- 

ty  side  of  the  balance  sheet,  in  surplus,  tween  income  and  profits  which  result 

Stamford  Trust  Co.  v.  Yale  A  T.  Mfg.  in  increase  of  capitid. 

Co.  83  Conn.  43,  75  Atl.  00;  Lantz  v.  Southern  P.  Co.  v.  Lowe,  247  U.  S. 

Moeller,  76  Wash.  429,  50  L.R.A.(N.S.)  330,  335,  62  L.  ed.  1142,  1147,  38  Sup. 

71, 136  Pac.  687 ;  Whitlock  v.  Alexander,  Ct.  Rep.  540 ;   Gray  v.  Darlington,  16 

160  N.  C.  465,  76  S.  E.  538;  Cunningham  Wall.  63-65,  21  L.  ed.  45,  46;  Lynch  ▼. 

V.  German  Ins.  Bank,  41  C.  C.  A.  613,  Turrish,  247  U.  S.  221,  230,  62  L.  ed. 

101  Fed.  977.  1087,  1093,  38  Sup.  Ct.  Rep.  537;  Doyle 

The  property,  on  account  of  the  sur-  v.  Mitchell  Bros.  Co.  247  U.  S.  179,  187, 

plus  created  by  which  a  stock  dividend  62  L.  ed.  1054,  1060,  38  Sup.  Ct.  Rep. 

is  lawfully  issued,  is  in  effect  paid  in  to  467;  Bailey  v.  Clark,  21  Wall.  284-287, 

the  corporation.     It  is  segregated  from  22  L.  ed.  651,  652;  Lynch  v.  Hornby,  247 

those  funds  out  of  which  a  cash  divi-  U.  S.  339,  62  L.  ed.  1149,  38  Sup.  Ct. 

dend  may  be  paid,  and  becomes  there-  Rep.  543. 

after  unavailable  for  that  purpose.  The  same  doctrine  has  been  announced 

Williams  v.  Western  U.  Teleg.  Co.  93  by  other  Federal  courts. 

N.  Y.  190.  Lumber  Mut.  F.  Ins.  Co.  v.  Malley, 

Messrs.  Clark  J.  Milliron,  James  M.  f^^'^.'  ?|*A  ^**^"Jf^V«^^^^ 

Proctor,  and  Edward  S.  Brashears  filed  uJ^!^  '    ?^£\o  *     *  ^4  l^;.^!^  ^^^' 

a  brief  as  amici  curia)  for  the  H.  C.  ^'^J!^/:  ^J'!?!^*'''  ^^l  ^^^^  ^^^'      ^ 

Capwell  Company:  ^J**,®^®  '%  *  difference  between  earned 

A  leading  English  case  on  the  subject  C™..^in'!^t  f""^  ^^^a^  "^  ^^^^'^  '' 

of  what  cc^stitutes  profits  analyzes  the  ^T  Mnn?^-^!^^  T^^^^          ii    • 

entire  subject,  and,  after  carefiU  study,  mLh^    &^^    t°'oQS''°TLr®  m"''''' 

defines  profits  as  including  any  increase  ^A^^'&J^FlJ^^^                   ^?q^^iq? 

in  value,  whenever  earned,  re^dless  of  frio^  lOT^RonL^^^^  ^r'  ^^'  l^'  \^^' 

whether  the  property  is  so  d  or  the  prof-  !'  \^.^'  \^^!  S''???*^.  ^'7^^}'''''  -if  " 

its  otherwise  realized.                       ^  ^^."°^^°^  (Ninth  Printing,  1919)  p   336; 

Re  Spanish  Prospecting  Co.  [1911]  1  l''^J  Jo.^ST^p'  f^n^'J\,^^^' ^ 

Ch  98.  80  L.  J.  Ch  N.  S  210,  103  L.  T.  p'  "^^^^  ^  ^•^•^-  ^^^^'  ^  ^up.  Ct. 

N.  S.  609,  27  Times  L.  R.  76,  55  Sol.  Jo.  %'  ^^^'                     .,        .     .  .,^      , 

63.  18  Manson,  191,  20  Ann.  Cas.  679.  ,^^IT3^^^  ^T""'^  against  the  dear 

Profits  do  not  necessarily  imply  money  ^"l^?r^^P?"^  *^™^  ?^.*^  *r«^*^« 

to  be  divided ;  they  may  be  r^resented  ??"''*f  ^f  w   ""  "^T  f  ^°^«*«"^1  offi<5?r- 

by  the  unsold  portion  of  property  which  "  f  ^^  ^5  ,^J«  misfortune,  or  the  mis- 

was  the  subject  of  the  speculation.  fortune  of  the  public,  that  he  mismter- 

Jones  V.  Davis,  48  N.  J.  Eq.  499,  21  Pf®^®  .^^  ^*^'  ^"*  certainly  he  cannot 

Atl.  1035.  ^^^^  }^' 

Difference  between  assets  and  liabili-  _,  ^°*^^  States  v.  Lyman,  1  Mason,  504, 

ties,  including  good  wUl,  is  profit.  ■^®^-  ^^-  ^^'  15,647;  United  States  v. 

Washburn  v.  National  Wall-Paper  Co.  ^a^ts,  1  Bond,  583,  Fed.  Cas.  No.  16,- 

26  C.  C.  A.  312,  61  U.  S.  App.  380,  81  ^3. 

Fed.  17.  If  there  is  doubt,  the  law  should  be 

The  net  value  of  a  corporation's  assets  construed  in  favor  of  the  taxpayer, 

is  always  regarded  as  surplus  profits.  United  States  v.  Isham,  17  Wall.  498, 

Williams  v.  Western  U.  Teleg.  Co.  93  504,  21  L.  ed.  728,  730;  Equitable  Trust 

N.  Y.  188;   Thurston  v.  Hamblin,  199  Co.  v.  Seldon,  Fed.  Cas.  No.  4,508,  94 

Mass.  158,  85  N.  E.  82;  Stein  v.  Strath-  U.  S.  419,  421,  24  L.  ed.  249,  250;  Dwarr. 

more  Worsted  Mills,  221  Mass.  88,  108  Stat.  573;  First  Trust  A  Sav.  Bank  ▼. 

N.  E.  1029;  Botsford  v.  Van  Riper,  33  Smietanka,  —  C.  C.  A.  — ,  268  Fed.  230; 

Nev.  195,  110  Pac.  705 ;  Little  Miami  &  Gould  v.  Gould,  245  U.  S.  151,  62  L.  ed. 

C.  A  X.  R.  Co.  V.  United  States,  lOa  U.  211, 38  Sup.  Ct.  Rep.  63;  Treat  v.  White, 

6ft  li.  ed.  ia^% 
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181  U    S.  264.  45  L.  ed.  853,  21  Sup.  lorations  in  additioo  to  tboM  imposed 

Ct  Rep  611.  'y  Act  of  September  8,  1916  (chap.  463, 

^.     o,  V    r,     J  1      ni^A  „  '9  Stat,  at  L.  756,  Comp.  Stat.  §  6336a, 

Mr.  Clarenoe  N.  Goodwin  alao  Eled  a  ^^^    g^^^    Anno.   Supp    1918,   p.   312). 

brief  aa  amicus  .:uri«:  [.^^1^  2  provided  for  the  levying  of  "war 

The  good  expositor  makes  every  aen-  .^^^^^   ^^jj^^  ,^^^^„  io^„tioM, 

tence  have  Its  operation;  g.vea  effect  to  j^rtnershipa,   and   indiriduals.     A.  ap- 

every  word;  will  not  construe  it  so  that  ^jj^^     ^^  "^domeatic     corporation.,     %Q 

anything  shall  be  m  vain  or  aupe^uomi.  ,^i^^^^  ^f  ^^^^  j.^l^  ^^^  ^^^^   ^^ 

^^''f '  \^''iy    •  ^-7^    ,f  T^        l^V.  nding  for  a  deduction  from  income  {§ 

V    Taylor  39   Kan^  754,  18    Pac    911;  5^3    «    3,,^^  j  j     ^  \« 

N.chol8  V.  Wdl.,  1   Sneed    (Ky  )    255;  '  P,  ^^^  '-^^^^^^^  capital  for  the  Ui- 

Opin.on    of    Justices,    22    Pick.    571;  «j  j^.^^  ^    ^^  ^j 

Browne  v   Turner  I<4  M«^«-  150.  54  N.  ^e  annual  net  income  of  the  trade  or 

S  si- ^728'  6b  s"e"394  "        '  -^'"^^  -^"''"S  the  pre-war  period  (the 

58  S.  E.  728,  80  b    t.  da4.  j^gjj^    J9j2,  and  1913)  was  of  the 

Such  a  sense  IB  to  be  made  upon  the  \^^^^^^^  ^^  jtal  for  that  period,  but  not 

whole  statu  e  that  no  clause,  sentence,  |^^^  ^j^^^  f  ^^^  ^^^^  ^j,^  9  ^^^j 

or  word  shall  prove  saperfluous,  void,  or  ^^^  53  goQ    j^  ^  j  ^g  201,  p.  303), 

msignificant  if,  by  any  other  mterpre-  \    ^jdi  ion  to  other  taxes,  a  ^adnated 

tation,  they  may  all  be  made  useful  and  ^^   ^^^   ^^^    ^^^   i^^^^^   ^/^^^^    ^^^ 

pertinent.         ,    ,    ,  „.  it    d   mo  deduction,  commencing  with  20  per  een- 

89  Eng.  Reprint,  481;  Bacon,  Abr.  Stat-  ^^       ^^^  ^^^  ^^ove  15  per  centum  of  tb« 

ute    12;  Cora.  v.  McCaughey,  9  Gray  .^^^'^^^^  .^^j   ^^^   ^^   j^^^^,^ 

v";  ?'ooo''  4«"'-  J'""*^  "■  .D"^"'*'  if  and  running  aa  high  as  60  per  ceatui.; 

R-  r     i?f  ii    ^^fl^'^lf^R^Qfi  «f  the  net  income  in  excess  of  33  per 
^■t?"-  ^!u  Ala.  385   40  So.  296  ^         1^         ■     ^      j     applied  t» 

It  IS  the  duty  of  the  court  to  give  „^u    ^^^^^  ^^  businesses,"  with  axcep- 

effect,  "E  Poas'b  e    to  every  clause  and  ^^^^  ^^^  ^^^  ^^^^^^^j  ,  •  3^3, 
word  of  the  statute,  avoiding,  if  it  may        ^^^j    y^^^^    should    be   deemed  in- 

be,  any  construction  which  imphea  that  ^^^^^^  ^^    jj^,„  ^^^  j^g^^j  by  §  207  (p. 

the    legislature    was    ignorant    of    the  g^gj    ^^.'^i^    ^^  ^^^  ^^  pertiient,  is  k\ 

meaning  of  the  language  it  employed.  f    /J  ■     .up  mars'in  > 

Montclair  Twp.  v.  Kamsdell,  107  U.  S.  tortn  in  tne  mai^in. 

147,  27  L.  ed.  431,  2  Sup'.  Ct,  Rep.  391;       1  Sec  207.    That,  bb  used  in  tbii  title,  tk* 

Whelan  v.  New  York,  L.  E.  &  W.  R.  Co.  term  "inveeted  eapitai"  for  any  year  meaiu 

1   L.R.A.   65,  35   Fed.  855:    Re  Thorp,  the  average  invested  capital  for  the  year, 

130  Fed   376  ""  "lefined   and   limited  in  this   title,  aier- 

aged  monthly. 

Messrs,  Armwell  L.  Cooper,  Ellison  A.        As  used   in   this   title  "invested   capital" 

Neel,  and  John  S.  Wright  filed  a  brief  as  ^on  not  include  Blocks,  bonds   (other  thin 

amiei  puris  for  the  Kansas  City  Strue-  obligations  of  the  United  SUtes),  or  oUwi 

tural  Steel  Company.  f^^^ts,  the  income  from  whirls  not  reb- 

ject  to  the  tax   imposed  by  this  title,  nw 

,,      ,     ..      _..  J  ,.  ,  .,  .  money    or    other    propertv    borrowed,    and 

Mr  Justice  Pitney  delivered  the  opin-  „,e,„;_  „bi«et  to  the  ab^ve  limitations: 

ion  of  the  court:  (a)   In  the  case  of  a  corporation  or  part- 

The  court  of  claims   dismissed  appel-  nership:      (1)  Actual  cash  paid  in,   (2)  the 

lant's  petition,   which   claimed   a  refund  actual  cash  value  of  tangible  property  paid 

of   $1,031,184.61,    alleged    to    have    been  in  other  than  cash,  for  stock  or  ah  area  la 

erroneously  assessed  and  exacted  as  an  '^<^    corporation    or    partnership,    at   the 

"oiceas  profits  tax"  under  Title  2  of  th<  J'"'«..'?'   '"'=*'   payment    (but   in   case  luci 

Rpvenua   Act   of   1^17    f  Act   of   Oftnbei  tangible  property  was  paid  in  prior  to  Jaa- 

q   7qi7   .iT.r:  l\   in  ^f  =  t    .t  T     inn    qot.  ""y  ""*'-  "i"^*""  hundred  and  fourteen. 

3,  1917,  chap.  63,  41  Stat,  at  L.  300,  302  ^^^  ^^ubI  cash  value  of  such  property  as  of 

et  seq.,  Comp.  Stat.  §  633Gaa,  Fed.  Stat  January  first,  nineteen   hundred  and  foM- 

Anno.  Supp.  1918,  p.  33G).     The  case  in  teen,  but  in  no  case  to  exceed  the  par  raliM 

volves   the  construction   and   applicatior  of  the  original  stock  or  sharea  ■pecifieall; 

of  those  provisions  by  which  the  deduc  issued  therefor),  and  (3)   paid  in  or  earaed 

tion   from   income,   for   the   purposes   ol  surplus  and  undivided  profiU  used  or  «b- 

the   tax,   is   measured   by   the   "investet  P'''7'"'i°  **"*  bueiness,  eicluaive  of  undi«d- 

..„■.   I"      en,.  J  ed  profits  earned  during  the  taxable  year: 

eupital"  of  the  taxpayer;  and  a  ques  ^J^-^f^^_  That  (a)  thf  actual  cash  vah* 
tion  IS  raised  as  to  the  constitutionality  (,,  t^nts  and  copyrighta  paid  in  for  sto^ 
of  the  act  as  construed  and  applied.  or  shares  in  such  corporation  or  partner- 
Title  1  of  the  act  imposed  "war  in  ship,  nt  the  time  of  such  payment,  shall  k 
eome  taxea"  npon  individuals  and  cor-  included  aa  invested  capital,  but  not  to  »■ 
1004  15«  V.  S. 
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The  caM  waa  decided  apon  a  damur-  GommisBioner,  there  followed  a  auit  in 

rer  to  the  petition,  in  which  the  facta  the  court  of  claims,  with  the  reault  al- 

were  stated  as  follows :     Appellant  is  a  ready  mentioned. 

domestic  corporation,  and,  prior  to  the  Appellant's  contentions,  in  brief,  are, 
year  1904,  acquired  ore  lands  for  which  first,  that  the  increased  value  of  the  ore 
it  paid  the  sum  of  $190,000.  Between  lands,  placed  upon  the  company's  books 
that  time  and  the  year  1912  extensive  in  1912,  ou^ht  to  be  included  in  invested 
explorations  and  developments  were  capital  under  %  207  (a)  (3),  as  "paid 
carried  on  (the  cost  of  which  ii  not  in  or  earned  sorplua  and  undivided  prof- 
stated),  and  it  waa  proved  that  the  lands  its."  Second,  that  withiu  the  meaning 
contained  large  bodies  of  ore,  and  had  of  clause  (2),  which  provides  that  in- 
au  actual  cash  value  [S85]  not  less  than  vested  capital  shall  include  "tha  actual 
910,105,400 1  and  at  all  times  during  the  cash  value  of  tangible  property  paid  in 
years  1912  to  1917,  inclusive,  their  acta-  other  than  cash,  for  stock  or  shares  in 
al  cash  value  was  not  less  than  the  sum  such  corporation,"  the  stock  of  the  com- 
last  mentioned.  In  the  year  1912  the  pany,  issued  in  1913,  consisting  of  99,- 
company  increased  the  valuation  of  said  916,400  of  preferred  stock  and  an  equal 
lands  upon  its  books  by  adding  thereto  amount  of  common,  was  fully  paid  for: 
the  sum  of  $10,000,000,  which  it  carried  either  (a)  by  the  tangible  assets,  includ- 
to  surplus,  and  thereupon,  in  the  some  ing  the  ore  properties  at  their  increased 
year,  declared  a  stock  dividend  in  the  value,  or  (b)  by  the  surrender  of  all 
sum  of  $9,915,400,  representing  the  in-  the  certiflcates  representing  the  old  com- 
crease  in  value  of  the  ore  lands.  There-  mon  stock,  which,  it  is  said,  had  an  aetu- 
tofore  appellant's  capital  stock  had  con-  al  cosh  value  equal  to  double  its  par. 
sisted  of  shares  issued,  all  of  one  class,  And,  third,  that  the  construction  put 
having  a  par  value  of  $0,915,  400.  The  upon  the  act  by  the  Treasury'  Depart- 
declaration  of  the  stock  dividend  was  ment,  based,  as  it  is  said,  not  upon 
carried  out  by  the  surrender  to  the  com-  value,  hot  upon  the  single  feature  of 
pany  of  all  the  outstanding  stock,  and  eost,  disregarding  the  lime  of  acqui- 
its  cancelation,  and  the  exchange  of  one  sition,  would  render  the  act  unconati- 
ahare  of  new  common  and  one  share  of  tutional  as  a  deprivation  of  property 
new  preferred  stock  for  each  share  'of  without  due  process  under  the  5th 
the  original  stock.  Amendment,  because  so  arbitrary  as  to 

In    returning   its    annual    net   income  amount    i"    e^ect    to    confiscation;    and 

for  the  year  1917  the  company  stated  its  '*«''??  ,""'    '*"»    construction   must    be 

invested  capital  to  be  $26,322,904.14,  in  avoided.       ^^        ^.      , 

which  was  included  the  sum  of  $10,105,-  .    Tu*^  v^ul''^  ,*".l  "  language  of  8  207 

400,  aa  representing  the  value  of  its  ore  '"  *•">  I'^j'S."'  **"'  "roumstancea  that 

lands.     The    Commissioner   of  Internal  f"r«"y'<'«^  t^e  passage  of  the  act,  we 

Revenue  caused   a   reassessment    to    be  l^i^^-  ''"  """""fT  "  to  "invested  eapi- 

made,  based  upon  a  reduction  of  the  in-  l",'™  h-^h^^     "'    "'  ^""'-  ^",1" 

„^^t^A  -..-:.  i\    »^BAl\TlLr\T^A    .u     i-t  i'-uropo  had  been  in  progress  since  the 

vested  capital  to  $16,407,50714;  the  d.f-  jgi^  „„j  the  manofacture  and  ex- 

ference   ($9,915,400)   being  the  mcrejwe  p^rt  of  war  supplies  and  other  material 

in   the  value  of  the  ore  lands  already  f^r  the   belligerent  powers  had   atimu- 

mentioned.    The  result  was  an  addition-  Jated  many  lines  of  trade  and  business 

«1   tax   of  $1,081,184.61,   which,   having  ij,  this  country,  resulting  in  large  prof- 

be«n  paid,  was  made  the  subject  of  a  its  as  compared  with  the  period  before 

claim  for  refund;  and  this  havine  been  the  war,  and  as  compared  with  ordinary 

conaidered  and  rejected  by   [886]    the  returns  upon  the  capital  embarked.    The 


ceed  the  par  value  of. such  stock  or  Bhares 
«t  the  time  of  such  payment,  and  (b)  the 
sood  will,  trademarks,  trade  brands,  the 
franchise  of  a  corporation  or  partaership, 
or  other  intangible  property,  shall  be  in- 
cluded as  invested  capital  if  the  corpora- 
tion or  partuerihip  mode  payment  bona  flde 
therefor  speciflcatly  as  such  in  cash  or 
tangible  property,  the  value  of  such  good 
will,  trademark,  trade  brand,  franchise,  or 
Intangible  property,  not  to  exceed  the  actu 
al  cash  or  actual  cash  value  of  the  tangible 
property  paid  therefor  at  the  time  of  such 
payment;  but  good  will,  trademarks,  trade 
brimda,  franchise  of  a  corporation  or  part- 
'Dsrahlp,  or  oUier  intangible  property,  bona 
6S  L.  ed. 


fide  purchased,  prior  to  March  third,  nine- 
teen hundred  and  eeventeen,  for  and  with 
interests  or  shares  in  a  partnership  or  for 
and  with  shares  In  the  capital  stock  of  a 
corporation  (issued  prior  to  March  third, 
nineteen  hundred  and  seventeen ) ,  in  an 
amount  not  to  exceed,  on  March  third,  ntoC' 
teen  hundred  and  seventeeu,  twenty  per 
centum  of  the  total  intereate  or  shares  in 
the  partnership  or  of  the  total  shares  of 
the  capital  stock  of  the  corporation,  ihalt 
be  included  in  invested  capital  at  a  value 
not  to  exceed  the  actual  cash  value  at  the 
time  of  such  purchaae,  and  In  case  of  issue 
uf  stock  therefor  not'  to  excMd  the  par 
Talue  of  such  stock;     ,    ,     , 
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United  States  had  become  directly  in- 
volved in  the  conflict  in  the  spring  [387] 
of  1917,  necessitating  heavy  increases  in 
taxation;  at  the  same  time  mannfac- 
tuir^  and  trade  of  every  description 
were  rendered  even  more  active,  and  in 
certain  lines  more  profitable,  than  be- 
^or^  80  that  the  unusual  gains  derived 
therefrom  formed  a  natural  subject  for 
special  taxation. 

On  the  eve  of  our  entry,  and  in  order 
to  provide  a  ^'special  preparedness  fund" 
for  Army,  Navy,  and  fortification  pur- 
poses, an  act  (March  3,  1917,  chap.  159, 
39  Stat,  at  L.  1000,  Fed.  Stat.  Anno. 
Supp.  1918,  p.  341)  was  passed,  which, 
in  Title  2,  provided  for  an  excess  profits 
tax  on  corporations  and  partnerships 
equal  to  8  per  centum  of  the  amount  by 
which  their  net  income  exceeded  $5,000, 
plus  8  per  centum  of  the  ''actual  capital 
invested;"  and,  in  §  202  (p.  1001),  de- 
fined this  term  to  mean  "(1)  actual 
cash  paid  in,  (2)  the  actual  cash  value, 
at  the  time  of  payment,  of  assets  other 
than  cash  paid  in,  and  (3)  paid  in  or 
earned  surplus  and  undivided  profits 
used  or  employed  in  the  business,"  but 
not  to  include  money  or  other  property 
borrowed. 

The  Revenue  Act  of  October  3,  1917, 
passed  after  we  had  become  engaged  in 
the  war,  took  the  place  of  the  Act  of 
March  3,  and  embodied  a  ''war  excess 
profits  tax,"  with  higher  percentages 
imposed  upon  the  income  in  excess  of 
deductions,  and  a  more  particular  defini- 
tion of  terms.  A  scrutiny  of  the  partic- 
ular provisions  of  §  207  shows  that  it 
was  the  dominant  purpose  of  Congress 
to  place  the  peculiar  burden  of  this  tax 
upon  the  income  of  trades  and  businesses 
exceeding  what  was  deemed  a  normally 
reasonable  return  upon  the  capital  ac- 
tually embarked.  But  if  such  capital 
were  to  be  computed  according  to  ap- 
preciated market  values  based  upon  the 
estimates  of  interested  parties  (on 
whose  returns  perforce  the  government 
must  in  g^eat  part  rely),  exaggerations 
would  be  at  a  premium,  corrections  dif- 
ficult, and  the  tax  easily  evaded.  Sec- 
tion 207  shows  that  Congress  was  fully 
alive  to  this  and  designedly  adopted  a 
term, — "invested  capital," — and  a  defini- 
tion of  it,  that  would  [388]  measurably 
guard  against  inflated  valuations.  The 
word  "invested"  in  itself  imports  a  re- 
strictive qualification.  When  speaking 
of  the  capital  of  a  business  corporation 
or  partnership,  such  as  the  act  deals 
with,  "to  invest"  imports  a  laying  out 
of  money,  or  money's  worth,  either  by 
an  individual  in  acquiring  an  interest  in 
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the  concern  with  a  view  to  obtaining  in- 
come or  profit  from  the  conduct  of  its 
business,  or  by  the  concern  itself  in  ac- 
quiring something  of  permanent  use  in 
the  business;  in  either  case  involving  a 
conversion  of  wealth  from  one  form  in- 
to another,  suitable  for  employment  in 
the  making  of  the  hoped-for  gains.  See 
Webster's  New  Int.  Diet,  "invest,"  8; 
Century  Diet.,  "invest,"  7;  Standard 
Diet.,  "invest,"  1. 

In  order  to  adhere  to  this  restricted 
meaning  and  avoid  exag^rated  valua- 
tions, the  draftsman  of  the  act  resorted 
to  the  test  of  including  nothing  but 
money,  or  money's  worth,  actually  con- 
tributed or  converted  in  exchange  for 
shares  of  the  capital  stock,  or  actually 
acquired  through  the  business  activities 
of  the  corporation  or  partnership  (in- 
volving again  a  conversion),  and  coming 
in  ab  extra,  by  way  of  increase  over  the 
original  capital  stock.  How  consistently 
this  was  carried  out  becomes  evident  as 
the  section  is  examined  in  detail.  Cash 
paid  in,  and  tangible  property  paid  in 
other  than  cash,  are  confined  to  such  as 
were  contributed  for  stock  or  shares  in 
the  corporation  or  partnership;  and  the 
property  is  to  be  taken  at  its  actual 
cash  value  "at  the  time  of  such  pay- 
ment,"— distinctly  negativing  any  al- 
lowance for  appreciation  in  valae. 
There  is  but  a  single  exception:  tangible 
property  paid  in  prior  to  January  1, 
1914,  may  be  taken  at  its  actual  cash 
value  on  that  date,  but  in  no  case  ex- 
ceeding the  par  value  of  the  original 
stock  or  shares  specifically  issued  for  it; 
a  restriction  in  itself  requiring  the  valu- 
ation to  be  taken  as  of  a  date  prior  to 
the  war  period,  and  in  no  case  to  exceed 
the  stock  valuation  placed  upon  it  at  the 
[389]  time  it  was  contributed.  The  pro- 
vision of  clause  (3)  that  includes  "paid- 
in  or  earned  surplus  and  undivided  prof- 
its used  or  employed  in  the  business" 
recognizes  that,  in  some  cases,  oontriba- 
tions  are  received  from  stockholders  in 
money  or  its  equivalent  for  the  specific 
purpose  of  creating  an  actual  excess 
capital  over  and  above  the  par  value 
of  the  stock;  and,  in  view  of  the  eon- 
text,  surplus  "earned"  as  well  as  that 
"paid  in"  excludes  the  idea  of  capitaliz- 
ing (for  the  purposes  of  this  tax)  a 
mere  appreciation  of  values  over  cost. 

The  same  controlling  thought  is  car- 
ried into  the  proviso,  which  relates  to 
the  valuation  of  patents,  copyrights, 
trademarks,  good  will,  franchises,  and 
similar  intangible  property.  Every  line 
shows  evidence  of  a  legislative  purpose 
to  confine  the  account  to  saeh  items  as 
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were  paid  in  for  stock  or  shares,  and  to 
their  values  "at  the  time  of  such  pay- 
ment;" but,  with  regard  to  those  bona 
fide  purchased  prior  to  March  3,  1917, 
there  is  a  special  provision,  limiting 
the  effect  of  any  adjustments  that  might 
have  been  made  in  view  of  the  provi- 
sions of  the  act  of  that  date. 

It  is  clear  that  clauses  (1)  and  (2) 
refer  to  actual  contributions  of  cash  or 
of  tangible  property  at  its  cash  value 
contributed  in  exchange  for  stock  or 
shares  specifically  issued  for  it ;  and  that 
neither  these  clauses  nor  clause  (3), 
which  relates  to  surplus,  can  be  con- 
strued as  including  within  the  definition 
of  invested  capital  any  marking  up  of 
the  valuation  of  assets  upon  the  books 
to  correspond  with  increase  in  market 
value,  or  any  paper  transaction  by 
which  new  shares  are  issued  in  exchange 
for  old  ones  in  the  same  corporation, 
but  which  is  not  in  substance  and  effect 
a  new  acquisition  of  capital  property  by 
the  company. 

It  is  clear  enough  that  Congress 
adopted  the  basis  of  "invested  capital" 
measured  according  to  actual  contribu- 
tions made  for  stock  or  shares  and  actu- 
al accessions  [300]  in  the  way  of  sur- 
plus, valuing  them  according  to  actual 
and  bona  fide  transactions  and  by  valua- 
tions obtaining  at  the  time  of  acquisition, 
not  only  in  order  to  confine  the  capital, 
the  income  from  which  was  to  be  in  part 
exempted  from  the  burden  of  this  spe- 
cial tax,  to  something  approximately 
representative  of  the  risks  accepted  by 
the  investors  in  embarking  their  means 
in  the  enterprise,  but  also  in  order  to 
adopt  tests  that  would  enable  returns  to 
be  more  easily  checked  by  examination 
of  records,  and  make  them  less  liable  to 
inflation  than  if  a  more  liberal  meaning 
of  "capital  and  surplus"  had  been 
adopted;  thus  avoiding  the  necessity  of 
employing  a  special  corps  of  valuation 
experts  to  grapple  with  the  many  diffi- 
cnlt  problems  that  would  have  ensued 
had  general  market  values  been  adopted 
as  the  criteria. 

In  view  of  the  special  language  em- 
ployed in  §  207,  obviously  for  the  pur- 
pose of  avoiding  appreciated  valuations 
of  assets  over  and  above  cost,  the  argu- 
ment that  such  value  is  as  real  as  cost 
value,  and  that,  in  the  terminology  of 
corporation  and  partnership  accounting, 
"capital  and  surplus"  mean  merely  the 
excess  of  all  assets  at  actual  values  over 
outstanding  liabilities,  and  "surplus" 
means  the  intrinsic  value  of  all  assets 
over  and  above  outstanding  liabilities, 
plus  par  of  the  stock,  is  beside  the  mark. 
65  li.  ed. 


Nor  has  the  distinction  between  capital 
and  income,  discussed  in  Doyle  v.  Mitch- 
ell Bros.  Co.  247  U.  S.  179,  187,  62 
L.  ed.  1054,  1060,  38  Sup.  Ct.  Rep.  467; 
Hays  V.  Gauley  Mountain  Coal  Co.  247 
U.  S.  189,  193,  62  L.  ed.  1061,  1063,  38 
Sup.  Qt.  Rep.  470;  and  Southern  P.  Co. 
V.  Lowe,  247  U.  S.  330,  334,  335,  62  L. 
ed.  1142,  1146,  1147,  38  Sup.  Ct.  Rep, 
540,  any  proper  bearing  upon  the  ques* 
tions  here  presented. 

Upon  the  strength  of  an  administra* 
tive  interpretation  contained  in  a  Treas- 
ury regnilation  pertaining  to  the  Reve- 
nue Act  of  1917,  under  which  "stocks" 
were  to  be  regarded  as  tangible  prop- 
erty when  paid  in  for  stock  or  shares 
of  a  corporation,  it  is  insisted  that  ap- 
pellant's stock  dividend  distribution  of 
1912  ought  to  be  treated  [301]  as  paid 
for  in  tangible  property,  the  old  stock 
surrendered  being  regarded  as  tangible 
for  the  purpose.  But  that  distribution, 
in  substance  and  effect,  was  an  internal 
transaction,  in  which  the  company  re- 
ceived nothing  from  the  stockholders 
any  more  than  they  received  anything 
from  it  (see  Eisner  v.  Macomber,  252 
U.  S.  189,  210,  211,  64  L.  ed.  521,  530, 
9  A.L.R.  1570,  40  Sup.  Ct.  Rep.  189); 
and  the  old  shares  cannot  be  regarded 
as  having  been  "paid  in  for"  the  new 
ones,  within  the  meaning  of  §  207  (a) 
(2).  eveij  were  they  "stocks"  within  the 
meaning  of  that  regulation,  which  is 
doubtful. 

It  is  said  that  the  admitted  increase 
in  the  value  of  appellant's  ore  lands  is 
properly  to  be  characterized  as  earned 
surplus,  because  it  was  the  result  of 
extensive  exploration  and  development 
work.  We  assume  that  a  proper  sum, 
not  exceeding  the  cost  of  the  work, 
might  have  been  added  to  earned  sur- 
plus on  that  account;  but  none  such  was 
stated  in  appellant's  petition,  nor,  so  far 
as  appears,  in  its  return  of  income.  In 
the  absence  of  such  a  showing  it  was 
not  improper  to  attribute  the  entire  $9,- 
915,400,  added  to  the  book  value  of  the 
ore  property  in  the  year  1912,  to  a  mere 
appreciation  in  the  value  of  the  prop- 
erty; in  short,  to  what  is  commonly 
known  as  the  "unearned  increment,"  not 
properly  "earned  surplus"  within  the 
meaning  of  the  statute. 

The  foregoing  considerations  dispose 
of  the  contention  that  either  the  in- 
creased value  of  appellant's  ore  lands, 
or  the  surrender  of  the  old  stock  in  ex- 
change for  the  new  issues  based  upon 
that  value,  can  be  regarded  as  "tangible 
property  paid  in  other  than  cash,  for 
stock  or  shares  in   such  corporation," 
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within  the  meaning  of  §  207  (a)  (2); 
and  of  the  further  contention  that  such 
increased  value  can  properly  be  re- 
garded as  '^paid-in  or  earned  surplus 
and  undivided  profits''  under  §  207  (a) 

(3).  , 

It  is  urged  that  this  constructign,  de- 
fining invested  capital  according  to  the 
original  cost  of  the  property  instead  of 
its  present  value,  has  the  effect  of  ren- 
dering the  [392]  act  '^glaringly  un- 
equal" and  of  doubtful  constitutionality; 
the  insistence  being  that,  so  construed, 
it  operates  to  produce  baseless  and  arbi- 
trary discriminations,  to  the  extent  of 
rendering  the  tax  invalid  under  the  due 
process  of  law  clause  of  the  5th  Amend- 
ment. Reference  is  made  to  cases  decided 
under  the  equal  protection  clause  of  the 
14th  Amendment  (Southern  R.  Co.  v. 
Greene,  216  U.  S.  400,  418,  54  L.  ed.  536, 
542.  30  Sup.  Ct.  Rep.  287,  17  Ann. 
Cas.  1247;  Gast  Realty  &  Invest.  Co. 
v.  Schneider  Granite  Co.  240  U.  S. 
55,  60  L.  ed.  523,  36  Sup.  Ct.  Rep. 
254) ;  but  clearly  they  are  not  in  point. 
The  5th  Amendment  has  no  equal  pro- 
tection clause;  and  the  only  rule  of 
uniformity  prescribed  with  respect  to 
duties,  imposts,  and  excises  laid  by 
Congress  is  the  territorial  uniformity 
required  by  art.  1,  §  8.  Pollock  v. 
Farmers'  Loan  &  T.  Co.  157  U.  S.  429, 
557,  39  L.  ed.  759,  810,  15  Sup.^Ct.  Rep. 
673;  Knowlton  v.  Moore,  178  U.  S.  41, 
98,  106,  44  L.  ed.  969,  992,  995,  20  Sup. 
Ct.  Rep.  747;  Flint  v.  Stone  Tracy  Co. 
220  U.  S.  107,  150,  55  L.  ed.  389,  413,  31 
Sup.  Ct.  Rep.  342,  Ann.  Cas.  1912B, 
1312;  Billings  v.  United  States,  232  U. 
S.  261,  282,  58  L.  ed.  596,  605,  34  Sup. 
Ct.  Rep.  421;  Brushaber  v.  Union  P.  R. 
Co.  240  U.  S.  1,  24,  60  L.  ed.  493.  504, 
L.R.A.1917B,  713,  36  Sup.  Ct.  Rep.  236. 
That  the  statute  under  consideration 
operates  with  territorial  uniformity  is 
obvious  and  not  questioned. 

Appellant  cites  Looney  v.  Crane  Co. 
245  U.  S.  178.  188,  62  L.  ed.  230,  235, 
38  Sup.  Ct.  Rep.  85,  and  International 
Paper  Co.  v.  Massachusetts,  246  U.  S. 
135,  145,  62  L.  ed.  624.  630.  38  Sup.  Ct. 
Rep.  292,  Ann.  Cas.  1918C,  617,  but  these 
cases  also  are  inapplicable,  being  based 
upon  the  due  process  clause  of  the  14th 
Amendment,  with  which  state  taxing 
laws  were  held  in  conflict  because  they 
had  the  effect  of  imposing  taxes  on  the 
property  of  foreign  corporations  located 
and  used  beyond  the  jurisdiction  of  the 
taxing  state.  There  is  no  such  infirmity 
here. 

Nor  can  we  regard  the  act — in  basing 
^invested  capital"  upon  actual  costs,  to 
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the  exclusion  of  higher  estimated  values 
— as  productive  of  arbitrary  discrimina- 
tions raising  a  doubt  about  its  constita- 
tionality  under  the  due  process  clause  of 
the  5th  Amendment.  The  difficulty  of 
adjusting  any  system  of  taxation  so  as 
to  render  it  precisely  equal  in  its  bear- 
ing is  proverbial,  and  such  nicety  is  not 
even  required  of  the  states  under  the 
equal  protection  [393]  clause,  much  less 
of  Congpress  under  the  more  general  re- 
quirement of  due  process  of  law  in  taxa- 
tion. Of  course  it  will  be  understood 
that  Congress  has  very  ample  authority 
to  adjust  its  income  taxes  according  to 
its  discretion,  within  the  bounds  of  geo- 
graphical uniformity.  Courts  have  no 
authority  to  pass  upon  the  propriety  of 
its  measures;  and  we  deal  with  the 
present  criticism  only  for  the  purpose  of 
refuting  the  contention,  strongly  urged, 
that  the  tax  is  so  wholly  arbitrary  as  to 
amount  to  confiscation. 

The  act  treats  all  corporations  and 
partnerships  alike,  so  far  as  they  are 
similarly  circumstanced.  As  to  one  and 
all,  Congress  adjusted  this  tax,  gener- 
ally speaking,  on  the  basis  of  excluding 
from  its  operation  income  to  the  extent 
of  a  specified  percentage  (7  to  9  per 
cent)  of  the  capital  employed,  but  up- 
on condition  that  such  capital  be  valued 
according  to  what  actually  was  em- 
barked at  the  outset  or  added  thereafter, 
disregarding  any  appreciation  in  values. 
If  in  its  application  the  tax  in  particular 
instances  may  seem  to  bear  upon  one 
corporation  more  than  upon  another, 
this  is  due  to  differences  in  their  cir- 
cumstances, not  to  any  uncertainty  or 
want  of  generality  in  the  test  applied. 

Minor  distinctions — such  as  those 
turning  upon  the  particular  dates  of 
January  1,  1914,  and  March  3,  1917 — are 
easily  explained,  as  we  have  seen.  The 
principal  line  of  demarcation — that 
based  upon  actual  costs,  excluding  es- 
idmated  'appreciation — finds  reasonable 
support  upon  grounds  of  both  theory 
and  practice,  in  addition  to  the  impor- 
tant consideration  of  convenience  in  ad- 
ministration, already  adverted  to.  There 
is  a  logical  incongruity  in  entering  upon 
the  books  of  a  corporation  as  the  capital 
value  of  property  acquired  for  perma- 
nent employment  in  its  business  and  still 
retained  for  that  purpose,  a  sum  corre- 
sponding not  to  its  cost,  but  to  what 
probably  might  be  realized  by  sale  in 
the  market.  It  is  not  merely  that  [394] 
the  market  value  has  not  been  realized  or 
tested  by  sale  made,  but  that  sale  can- 
not be  made  without  abandoning  the 
very  purpose  for  which  the.  property  is 
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held,  involving  a  withdrawal  from  busi- 
ness so  far  as  that  particular  property 
is  concerned.  Whether  in  a  given  case 
property  should  be  carried  in  the  capital 
account  at  market  value  rather  than  at 
cost  may  be  a  matter  of  judgment^  de- 
pending upon  special  circumstances  and 
the  local  law.  But  certainly  Congress, 
in  seeking  a  general  rule,  reasonably 
might  adopt  the  cost  basis,  resting  up- 
on experience  rather  than  anticipation. 
In  organizing  corporations,  it  is  not 
unusual  to  issue  different  classes  of  se- 
curities, with  various  priorities  as  be- 
tween themselves,  to  represent  different 
kinds  of  contribution  to  capital.  In  ex- 
change for  cash,  bonds  may  be  issued; 
for  fixed  properties,  like  plant  and 
equipment,  preferred  stock  may  be  giv- 
en; while  more  speculative  values,  like 
good  will  or  patent  rights,  may  be 
represented  by  common  stock.  In  the 
present  case,  for  instance,  when  appel- 
lant took  the  estimated  increase  in  value 
of  its  ore  lands  as  a  basis  for  increased 
capitalization,  it  issued  preferred  stock 
to  the  amount  of  the  former  total,  car- 
rying those  lands  at  cost,  and  issued  a 
like  amount  of  common  stock  to  rep- 
resent the  appreciation  in  their  mar- 
ket value.  It  does  not  appear  that  in 
form  the  new  issues  were  thus  allocated; 
but  at  least  there  was  a  recognition  of 
a  higher  claim  in  favor  of  one  part  of 
the  book  capital  than  of  the  other.  Up- 
on like  grounds,  it  was  not  unreasonable 
for  Congress,  in  adjusting  the  "excess 
profits  tax,"  to  accord  preferential 
treatment  to  capital  representing  actual 
investments,  as  compared  with  capital 
representing  higher  valuations  based  up- 
on estimates,  however  confident  and  re- 
liable, of  what  probably  could  be  real- 
ized were  the  property  sold  instead  of 
retained. 

From  every  point  of  view,  the  tax  in 
question  must  be  sustained.  We  in- 
timate no  opinion  upon  the  effect  of 
f395]  the  act  with  respect  to  deductions 
rem  cost  values  of  capital  assets  be- 
cause of  depreojation  or  the  like;  no 
question  of  that  kind  being  here  in- 
volved. 
Judgment  affirmed. 

Mr.  Justice  McReynolds  concurs  in 

the  result. 
6ft  Ii.  ed» 


ELLIOTT  FREDERICK,  Trustee  in  Bank- 
riiptcy  of  the  Estate  of  John  E.  Schmidt, 
Petitioner, 

V. 

FIDELITY  MUTUAL  LIFE  INSURANCE 
COMPANY  of  Philadelphia. 

(See  S.  C.  Reporter's  ed.  395-399.) 

Bankruptcy  —  rights  of  trustee  in  in- 
surance policy. 

After  the  death  of  the  insured  pend- 
ing bankruptcy,  and  payment  of  the  stipu- 
lated amount  to  the  beneficiary  named  in 
the  policy,  in  strict  conformity  to  its  terms, 
without  notice  of  the  bankruptcy  or  claim 
made  by  the  trustee,  there  is  no  liability 
on  the  part  of  the  insurance  company  to 
pay  to  the  trustee  the  surrender  value  ihat, 
on  complying  with  tlie  terms  of  the  policy 
as  to  change  of  beneficiary,  he  might  have 
demanded  under  the  Bankruptcy  Act  of 
July  1,  1898,  §  70a,  by  which  the  trustee 
of  the  bankrupt  is  vested  by  operation  of 
law  with  title  to  all  property  of  the  bank- 
rupt which  is  not  exempt,  or  powers  wliich 
he  might  have  exercised  for  his  own  benefit, 
and  all  property  which,  before  the  filing  of 
the  petition,  he  could,  by  any  means,  liave 
transferred,  or  which  might  have  been  levied 
upon  and  sold  under  judicial  process  against 
him,  provided  that  when  any  bankrupt  shall 
have  any  insurance  policy  which  has  a  cash 
surrender  value  payable  to  himself,  his 
estate  or  personal  representatives,  lie  may 
pay  or  secure  the  cash  surrender  value  to 
the  trustee,  and  continue  to  hold  and  own 
the  policy  free  from  claims  of  creditors. 
[For  other  cases,  see  Bankruptcy,  VI.  a,  in 
Digest  Sup.  Ct  1908.] 

[No.  647.] 

Submitted  January  3,  1921.     Decided  May     ' 

16,  1921. 

ON  WRIT  of  Certiorari  to  the  Supe- 
rior Court  of  the  State  of  Penn- 
sylvania to  review  a  judgment  which 
affirmed  a  judgment  of  the  Court  of 
Common  Pleas  of  Allegheny  County,  in 
that  state,  in  favor  of  defendant  in  a 
suit  by  a  trustee  in  bankruptcy  to  re- 
cover the  surrender  value  of  a  policy 

Note. — On  life  insurance  as  assets  of 

bankrupt — see  notes   to   Burlingham   v. 

Crouse,  57  L.  ed.  U.  S.  920,  46  L.R.A. 

(N.S.)   148;  Morris  v.  Dodd,  50  L.R.A. 

33;  Re  White,  26  L.R.A. (N.S.)  451;  Re 

Orear,    30    L.R.A. (N.S.)    990,    and    Re 

Andrews,  41  L.R.A.(N.S.)  123. 
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of  insnranee  on  the  bankrupt's  life. 
Affirmed. 

See  same  case  below,  75  Pa.  Super.  Ct. 
77. 

The  facts  are  stated  in  the  opinion. 

Mr.  Lowrie  0.  Barton  submitted  the 
cause  for  petitioner: 

The  cash  surrender  value  of  the  policy, 
$322,  vested  in  the  estate  of  the  bank- 
rupt on  the  filing  of  the  petition  in 
bankruptcy,  and,  on  the  adjudication,  in 
^e  trustee. 

Ck>hen  v.  Samuels,  245  U.  S.  50,  62 
L.  ed.  143,  38  Sup.  Ct.  Rep.  36;  Cohn  v. 
Malone,  248  U.  S.  450,  63  L.  ed.  352,  39 
Sup.  Ct.  Rep.  141. 

The  fact  that  the  defendant  did  not 
have  actual  knowledge  of  the  filing  of 
the  petition  in  bankruptcy  and  the  ad- 
judication is  immateriid. 

Acme  Harvester  Co.  v.  Beekman  Lum- 
ber Co.  222  U.  S.  303-306,  56  L.  ed.  212, 
213,  32  Sup.  Ct.  Rep.  96;  Bailey  v.  Bak- 
er Ice  Mach.  Co.  239  U.  S.  268-275,  60 
L.  ed.  275-286,  36  Sup.  Ct.  Rep.  50; 
Lazarus  v.  Prentice,  234  U.  S.  263-266, 
58  L.  ed.  1305-1307,  34  Sup.  Ct.  Rep. 
851;  Cameron  v.  United  States,  231  U. 
S.  710-717,  58  L.  ed.  448-451,  34  Sup. 
Ct.  Rep.  244;  Robertson  v.  Howard,  229 
U.  S.  254,  57  L.  ed.  1174,  33  Sup.  Ct. 
Rep.  854;  Whitney  v.  Wenman,  198  U. 
S.  539-552,  49  L.  ed.  1157-1160,  25  Sup. 
Ct.  Rep.  778 ;  Mueller  v.  Nugent,  184  U. 
S.  1-14,  46  L.  ed.  405-411,  22  Sup.  Ct. 
Rep.  269;  International  Bank  v.  Sher- 
man, 101  U.  S.  403-406,  25  L.  ed.  866, 
867. 

The  Pennsylvania  Act  of  1868  does 
not  apply  to  a  policy  reservine  the  right 
to  change  the  beneficiary,  and  having  a 
cash  surrender  or  loan  value. 

Re  Jamison  Bros.  &  Co.  222  Fed.  92; 
Re  Shoemaker,  225  Fed.  329;  Re  Herr, 
182  Fed.  717;  Re  Dolan,  182  Fed.  949; 
Re  Drear,  30  L.R.A.(N.S.)  990,  102  C. 
C.  A.  78,  178  Fed.  635;  Burlington  v. 
Crouse,  228  U.  S.  459,  57  L.  ed.  920,  46 
L.R.A.(N.S.)  148,  33  Sup.  Ct.  Rep.  564; 
Everett  v.  Judson,  228  U.  S.  474,  57  L. 
ed.  927,  46  L.R.A.(N.S.)  154,  33  Sup.  Ct. 
Rep.  568;  Andrews  v.  Partridge,  228  U. 
S.  479,  57  L,  ed.  929,  33  Sup.  Ct.  Rep. 
570;  Cohen  v.  Samuels,  245  U.  S.  50, 
62  L.  ed.  143,  38  Sup.  Ct.  Rep.  36 ;  Cohn 
V.  Malone,  248  U.  S.  450,  63  L.  ed.  352, 
39  Sup.  Ct.  Rep.  141. 

The  fact  that  the  person  making  the 
payment  has  the  means  of  knowledge  at 
hand,  and  overlooks  the  same  by  inad- 
vertence, is  immaterial  if  the  party  re- 
ceiving the  money  is  not  entitled  to  it. 

Qirard  Trust  Co.  v.  Harrington,  23  Pa. 
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Super.  Ct.  615;  McKibben  y.  Doyle,  173 
Pa.  579,  51  Am.  St.  Rep.  785,  34  Atl. 
455;  Cannell  ▼.  Smith,  142  Pa.  25,  12 
L.R.A.  395,  21  Atl.  793;  Clapp  v.  Pine- 
grove  Twp.  138  Pa.  35, 12  L.R JL  618,  20 
Atl.  836. 

Mr.  Qeorge  Sutherland  submitted  the 
cause  for  respondent.  Messrs.  John  C. 
Slack,  0.  S.  Richardson,  and  W.  D.  N. 
Rogers  were  on  the  brief. 

Mr.  Justice  Pitney  delivered  the  opin- 
ion of  the  court: 

John  E.  Schmidt  having  died  pending 
bankruptcy,  his  trustee,  the  present  peti- 
tioner, sued  the  Insurance  Company, 
[396]  respondent,  in  the  court  of  com- 
mon pleas  of  Allegheny  county,  Pennsyl- 
vania, to  recover  the  proceeds  of  a  cer- 
tain policy  of  life  insurance,  with  inter- 
est from  the  date  of  death.  By  an 
amended  statement  plaintiff  limited  his 
claim  to  the  surrender  value  of  the  policy 
at  the  time  of  the  adjudication  of  bank- 
ruptcy. The  court  of  common  pleas 
gave  judgment  in  favor  of  defendant;  on 
appeal  the  superior  court  affirmed  the 
judgment  (75  Pa.  Super.  Ct.  77);  the 
supreme  court  of  the  state  refused  an 
appeal,  thereby  making  the  judgment  of 
the  superior  court  final;  and  a  writ  of 
certiorari  brings  the  case  here. 

The  facts  in  brief  are  as  follows: 
September  20,  1902,  the  insurance  com- 
pany issued  a  policy  of  insurance  upon 
the  life  of  John  E.  Schmidt  in  the  sum 
of  $1,000,  payable  upon  surrender  of  the 
policy,  properly  receipted,  after  accept- 
ance of  proof  of  death;  payment  to  be 
made  to  his  wife,  Annie  M.  Schmidt,  or, 
if  he  should  survive  her,  then  to  his 
administrators,  executors,  or  assigns, 
subject  to  certain  provisions,  one  of 
which  was:  ''The  insured,  with  the 
written  approval  of  the  president  or 
vice  president,  may,  upon  the  surrender 
of  this  policy,  change  the  beneficiary,  or 
with  such  approval  it  may  be  assigned." 
December  19, 1912,  a  petition  in  involun- 
tary bankruptcy  was  filed  against 
Schmidt;  on  January  sth  following  he 
was  duly  adjudged  a  bankrupt;  and  one 
month  later  petitioner  was 'elected  and 
duly  qualified  as  his  trustee.  The  policy 
was  not  included  in  the  schedul?  of  as- 
sets, and  petitioner  had  no  knowledge  of 
it  until  after  the  proceeds  had  been  paid 
by  the  insurance  company  to  the  widow. 
Upon  the  date  of  the  adjudication  of 
bankruptcy  the  policy  had  a  cash  8ur« 
render  value  of  $322.  April  4,  1913,  the 
bankrupt  died,  proof  of  the  fact  and 
cause  of  his  death  was  dulv  made  and 
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accepted  by  the  company,  and  May  7, 
1913,  it  paid  the  face  of  the  policy  to 
the  beneficiary  named  therein,  and  took 
her  receipt  therefor.  Neither  [897] 
then  nor  at  any  time  before  had  the  com- 
pany knowledge  of  the  adjudication  in 
bankruptcy,  or  notice  that  the  trustee 
would  claim  the  whole  or  any  part  of 
the  policy. 

The  trustee's  suit  to  recover  the  sur- 
render value  is  grounded  upon  §  70a  of 
the  Bankruptcy  Act  (July  1,  1898,  chap. 
541 ;  30  Stat,  at  L.  544,  565,  Comp.  Stat. 
§§  9585,  9654,  1  Fed.  Stat.  Anno.  2d  ed. 
pp.  509,  1150),  under  which  the  trustee 
is  vested  by  operation  of  law  with  the 
title  of  the  bankrupt  as  of  the  date  he 
was  adjudged  a  bankrupt,  to  rights  and 
property  not  exempt,  including  "{3) 
powers  which  he  might  have  exercised 
for  his  own  benefit,  but  not  those  which 
he  might  have  exercised  for  some  other 
person;  ...  (5)  property  which, 
prior  to  the  filing  of  the  petition,  he 
could  by  any  means  have  transferred,  or 
which  might  have  been  levied  upon  and 
sold  under  judicial  process  against  him : 
Provided,  That  when  any  bankrupt  shall 
have  any  insurance  policy  which  has  a 
cash  surrender  value  payable  to  himself, 
his  estate,  or  personal  representatives, 
he  may,  within  thirty  days  after  the 
cash  surrender  value  has  been  ascer- 
tained and  stated  to  the  trustee  by  the 
company  issuing  the  same,  pay  or  secure 
to  the  trustee  the  sum  so  ascertained 
and  stated,  and  continue  to  hold,  own, 
and  carry  such  policy  free  from  the 
claims  of  the  creditors  participating  in 
the  distribution  of  his  estate  under  the 
bankruptcy  proceeding's,  otherwise  the 
policy  shall  pass  to  the  trustee  as  as- 

BCvB ,       .       .       . 

This  provision  shows  it  was  the  pur- 
pose of  Congress  to  pass  to  the  trustee 
whatever  sum  was  available  to  the  bank- 
rupt a4;  the  time  of  bankruptcy  as  cash 
assets,  to  be  realized  on  surrender  of  the 
polioy,  but  otherwise  to  leave  to  the  in- 
sured the  benefit  of  his  life  insurance. 
Burlingham  v.  Crouse,  228  U.  S.  459,  473, 
57  L.  ed.  920.  926,  46  L.R.A.(N.S.)  148, 
33  Sup.  Ct  Rep.  564;  Everett  v.  Judson, 
228  U.  S.  474,  57  L.  ed.  927,  46  L.R.A. 
(N.S.)  154,  33  Sup.  Ct.  Rep.  568.  In 
two  recent  cases,  Cohen  v.  Samuels,  245 
U.  S.  50,  53,  62  L.  ed.  143,  145,  38  Sup. 
Ct.  Rep.  36;  Cohn  ▼.  Malone,  248  U. 
S.  450,  63  L.  ed.  352,  39  Sup.  Ct.  Rep. 
141,  we  have  held  that  the  surrender 
value  of  a  policy  not  in  terms  payable 
to  the  bankrupt,  but  which  could  be 
made  so  payable  at  the  bankrupt's  will 
by  a  simple  deolaration  ehangiiig  the 
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[398]  beneficiary,  must  be  regarded  a? 
assets  to  which  the  trustee  in  bankrupt- 
cy was  entitled.  In  each  case  the  ques- 
tion arose  while  the  policy  was  in  the 
bankrupt's  possession  unmatured,  and 
the  interest  of  the  insurance  company 
was  not  affected.  Here  the  question  is 
whether,  after  the  death  of  the  insured 
and  pa3rment  of  the  stipulated  amount 
to  the  beneficiary  named  in  the  policy, 
in  strict  conformity  to  its  terms,  with- 
out notice  of  the  bankruptcy  or  claim 
made  by  the  trustee,  there  is  a  liability 
on  the  part  of  the  insurance  company  to 
pay  to  the  trustee  the  surrender  value 
that,  on  complying  with  the  terms  of 
the  policy,  he  might  have  demanded. 

It  is  not  enough  to  sustain  the  trus- 
tee's claim  to  say  that  the  filing  of  the 
petition  in  bankruptcy  was  a  caveat  to 
all  the  world,  and  in  effect  an  attach- 
ment and  injunction,  and  that,  on 
adjudication,  title  to  the  bankrupt's 
property  became  vested  in  the  trustee. 
Mueller  v.  Nugent,  184  U.  S.  1, 14,  46  L. 
ed.  405,  411,  22  Sup.  Ct.  Rep.  269.  The 
asserted  right  of  property  arose  out  of 
a  contract  under  which  the  insurance 
company  had  rights  as  well  as  the  in- 
sured. The  company's  contract  was  to 
pay  the  stipulated  amount  to  the  bene- 
ficiary first  named  on  receiving  proof  uf 
death  of  the  insured,  unless  the  latter 
should  have  surrendered  the  policy,  and, 
with  the  written  approval  of  the  head 
officer  of  the  company,  have  changed  the 
beneficiary.  The  requirement  of  such 
surrender  and  approval  was  for  the  pro- 
tection of  the  company,  so  purposed  that 
at  least  it  should  have  notice  before  its 
liability  under  the  policy  was  modified. 
Section  70a  of  the  Bankruptcy  Act  can- 
not be  construed  to  give  to  the  trustee 
in  bankruptcy  a  right  as  against  the 
company  to  demand  that  the  surrender 
value  be  made  assets  of  the  estate,  as 
by  a  change  in  beneficiary,  without  time- 
ly notice  to  the  company  of  a  demand 
for  such  a  change;  for  the  section  in  its 
very  words  contemplates  that  the  cash 
surrender  value  shall  have  been  ''ascer- 
tained and  stated  to  the  trustee  by  the 
company  issuing  the  policy." 

[800]  In  the  present  case,  the  com- 
pany, having  in  good  faith  performed 
the  contract  according  to  its  terms,  with- 
out the  notice  that  the  contract  called 
for  as  a  condition  of  changing  the  terms, 
cannot  be  called  upon  to  make  the  far- 
ther payment  demanded  by  the  trustee. 
Frederick  v.  Metropolitan  L.  Ins.  Co.  152 
C.  C.  A.  167,  239  Fed.  125. 

Judgment  affirmed. 
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YEE  WON,  Petitioner,  Franeiseo  from  CbuiB,  were  being  held 

T-  for  return.    170  C.  C.  A.  86,  258  Fed.  792. 

o(  He  must  be  regarded  here  as  a  Chinese 
person,    first    permitted    to     enter    the 

(Se«  S.  C.  Reporter's  rf.  399-402.)  JJf'^t!^  ^*.""  *"  T\"u"  '"^l'^^'"  ■"Jf" 

'                     '^                              '  chant's  minor  son,  but  who  subsequentl; 

&ll«iis  —  Chinese  exclusion  —  wife  and  acquired  the  status  of  laborer,  and  u 

minor  child.  such  entitled  to  remain, 

1.  A  Chinese  person,  first  permitted  to  In    respect    of    the    parties    specially 

enter  the  United  StateB  in  1901  as  a  resi-  concerned,   the  circuit   court   of  appeab 

dent  merchant's  minor  son,  but  who  subse-  said :     "The  father  of  Yee  Won  died  in 

quently  acquired  the  statUB  of  laborer,  and  ^^   Franci.^ico   in   1!)U8.      In    the    latter 

aa  >uch  iB  entitled  to  remain  in  the  United  ^^      j   jg^o   ^       ^        applied   to   the 

States,  may  not  properly  demand  that  his  ,*!,„;„„.;„„   „«.„  .     „t   n.            .      ■  o 

wife   and   minor   diildren,   who   were    born  "nmiP^a'ion  officers  at  the  port  of  San 

in  China,  and  have  never  "re»i.iled  elsewhere,  Francisco    for   an    identification    of   his 

Ik  permitted  to  coroe  inta  this  country  and  status.      He    was    about    to    depart    for 

reside  with  him.     The  Federal  statutes  ex-  China,  and  it  was  his  purpose  to  Beenre 

elude  all   Chinese  pcraons  belonging  to  the  such   an    identification    as   would    secnre 

class     defined     as     laborers     except     those  his  admission  upon  his  return.     He  made 

»pecifically    and    definitely    exempted,    and  ^0  claim  that  he  was  a  merchant.     Hil 

there   is   no   such   exemption   of   a   resident  ^i^in,  ^^s  that  he  was  'a  capitalist  and 

'lV'^r";.Sert«;'s^"'A"j''vr"b:  .»  Di^.t  P^P^ty  owner.-     He   waa  granted  such 

»up.  Ct.  iBOi.i  a  certificate,  and  departed  for  China  m 

Aliens  —  Chinese  exclusion  —  explra-  January,  1911.    He  returned  on  May  29, 

Uon  of  trcuijr.  1914.     He  waa   then  thirty-three  yean 

,.    ,  2.  Federal    legislation    uiidertaliing   to  of  age.    He  claims  to  have  married  Chin 

imit  immifiration  and  residence  of  Chinese  s^ee  in  China,  March  2.  1911,  and  that 

Itn'SrwUron^rSitbTll^i.ati'n^";  f/^^"'^-' 7%  ^uk   Oy.   was   bom   U, 

condition  by  the  Act  of  April  20,  1!)02.  as  t*"*™  November  28,  1912,  and  a  son.  Yea 

amended  by  the  Act  of  April  27,  1!)04,  §  fl,  Yuk  Hing,  was  born  to  them  on  Novem- 

and   is   now   in   force,   notwithstanding   the  her  2,  1913.     These  three  are  the  present 

Treaty  of  December  8,  1894,  expired  in  1004.  applicants    to   enter   the   United    States. 

^^i«t,'"cV vm'i  ■"  ■*""'■       *■'  ""  ""*"  '^^^^  ■"^'^  *"  ^'"■"  '"  ^^'°^'  *"*■  *''" 
ia   their   first   application   to   enter  the 

[No.  200.1  United  States." 

The  writ  waa  properly  denied  unless, 

Submitted  April  20,  1921.    Decided  May  10,  aa  matter  of  law,  such  a  laborer  may 

l^i'  properly    demand    that    his    wife    and 

O.T  rrm-rm    m  n      ■        ■         .     tt  ■     i  uiinor  childreu  be  permitted  to  come  in- 

N  WRIT  of  Certiorari  to  the  United  to    this   country   and   reside    with    him, 

States  Circuit  Court  of  Appeals  for  notwithstnndinff     they     were     bom    in 

the  Ninth  Circuit  to  review  a  judgment  china,  and  have  never  resided  elsewhere, 

which  affirmed  a  judgment  of  the  Dis-  j„  support  of  such  right  United  SUtei 

tnct  Court  for  the  Northern  District  of  y  q^^  Ua,,  176  U.  S.  459,  44  L.  ed  544, 

California,  denying  an  application  for  a  20  Sup.  Ct.  Eep.  415,  is  cited,  and  it  is 

wnt  of  habeas  corpus.     Afflnned.  g^id   that  the  reasoning  therein    which 

«f *^  ?'^n«""            •               ^'            '  permitted  her  to  enter,  because  »  m^ 

258  Fed.  792.                ,  .      ,  chant's  wife,  applies  to  the  family  of  a 

The  facts  are  stated  in  the  opinion.  Chinese    laborer,    who    lawfully    resides 

Messrs.  K.  Walton  Hendry  and  John  Jie™-     B".'  »''*'''""  *"™«^  ,''P2°J=J 

L.  HcNab  submitted  the  cause  for  peti-  '"?«  '""^"K  of  J  6  Act  of  July  5  1884 

tioner.    Mr.  Joseph  P.  FaUon  was  on  the  !'=''??„  ^^V^^  I*"'- e,f  K"^'  £'""P- 

Ijrj^f                     *^  Stat.  §  4290.  2  Fed.  Stat.  Anno.  2d  ed. 

p.    72),    which    required    [401]    every 

Solicitor  General  Frierson  submitted  Chinese  person  other  than  laborers,  at 

the  cause  for  respondent.  condition    of    admisaion,    to    present    ■ 

specified  certificate.    The  conclusion  wai 

Mr.  Justice  McBeynolds  delivered  the  that  the  section  should  not  be  construed 

opinion  of  the  court:  to  exclude  their  wives,  since  this  would 

The  courts  below  denied  petitioner's  obstruct  the  plain  purpose  of  the  Treaty 

application  for  a  writ  of  habeas  corpus  of  ISSO  [22  Stat,  at  L.  826],  to  permit 

to  secure  release  of  his  wife  and  minor  merchants  freely  to  eome  and  go. 

children,   who,   havinar  been  denied   ad- ,  The   Treaty   of  1894,   28    Slat,    at  U 
mission  upon  their  [400]  arrival  at  San  1 1210,  provided  that  "the  oomins,  except 
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under  the  conditions  hereinafter  speci- 
fied, of  Chinese  laborers  to  the  United 
States,  shall  be  absolutely  prohibited;" 
but  this  ''shall  not  apply  to  the  return 
to  the  United  States  of  any  registered 
Chinese  laborer  who  has  a  lawful  wife, 
child,  or  parent  in  the  United  States,  or 
property  therein  of  the  value  of  one 
thousand  dollars,  or  debts  of  like 
amount  due  him  and  pending  settle- 
ment.'' Exclusion  of  all  Chinese  labor- 
ers, with  certain  definite,  carefully 
guarded  exceptions,  was  the  manifest 
end  in  view,  and  for  a  long  time  the 
same  design  has  characterized  legisla- 
tion by  Congress.  "In  the  opinion  of 
the  government  of  the  United  States  the 
coming  of  Chinese  laborers  to  this  coun- 
try endangers  the  good  order  of  certain 
localities  within  the  territory  thereof." 
See  Act  of  May  6,  1882,  22  Stat,  at  L. 
58,  chap.  126,  Comp.  Stat.  §  4290,  2  Fed. 
Stat.  Anno.  2d  ed.  p.  67;  Act  of  July  5, 
1884,  23  Stat,  at  L.  115,  chap.  220,  Comp. 
Stat.  §  4290,  2  Fed.  Stat.  Anno.  2d  ed.  p. 
67;  Act  of  September  13,  1888,  25  Stat, 
at  L.  476,  477,  chap.  1015,  2  Fed.  Stat. 
Anno.  2d  ed.  p.  82 ;  Act  of  May  5,  1892, 
27  Stat,  at  L.  25,  chap.  60,  Comp.  Stat. 
§  4315,  2  Fed.  Stat.  Anno.  2d  ed.  p.  92; 
Act  of  November  3,  1893,  28  Stat,  at  L. 
7,  chap.  14,  Comp.  Stat.  §  4320. 

The  special  object  of  the  Treaty  of 
1894  was  to  secure  assent  of  China  to 
the  limitation  or  suspension  by  the 
United  States  of  immigration  or  resi- 
dence of  Chinese  laborers.  Prior  to  that 
time  rather  drastic  legislation  had  un- 
dertaken to  limit  such  immigration  and 
residence.  These  statutes  were  "re-en- 
acted, extended,  and  continued,  without 
modification,  limitation,  or  condition" 
by  Act  of  April  29,  1902  (chan.  641,  32 
Stat,  at  L.  176),  as  amended  by  Act  of 
April  27,  1904  (chap.  1630,  §  5,  33  Stat. 
at  L.  428,  Comp.  Stat.  §  4337,  2  Fed. 
Stat.  Anno.  2d  ed.  p.  109),  and  are  now 
in  force  notwithstanding  the  Treaty  of 
1894  expired  in  1904.  Hong  Wing  v. 
United  States,  73  C.  C.  A.  346,  142  Fed. 
128.  This  [402]  well-defined  purpose  of 
Congress  would  be  impeded  rather  than 
facilitated  by  permitting  entry  of  the 
wives  and  minor  children  of  Chinamen 
who  first  came  after  the  ratification  of 
the  treaty,  as  members  of  an  exempt 
class,  and  later  assumed  the  status  of 
laborers.  We  think  our  statutes  exclude 
all  Chinese  persons  belonging  to  the 
class  defined  as  laborers  except  those 
specifically  and  definitely  exempted,  and 
there  is  no  such  exemption  of  a  resident 

laborer's  wife  and  minor  children. 
•5  Ii.  ed. 


The  judgment  of  the  court  below  is 
affirmed. 

Mr.  Justice  Olarke  dissents. 


UNITED     STATES     OF    AMERICA,     Pe- 
titioner, 
v. 

^TNA  EXPLOSIVES  COMPANY. 

(See  S.  C.  Reporter's  ed.  402-405.) 

Duties  —  nitric  and  sulphuric  acids  -* 
mixture. 

Nitric  acid  to  which  approximately 
20  per  cent  by  weight  and  5  per  cent  ac- 
4!oraing  to  value  of  sulphuric  acid  has  been 
added  for  the  sole  purpose  of  preventing 
corrosion  of  steel  tank  cars  essential  for 
transportation  of  the  former  acid  in  large 
quantities  comes  within  paragraph  387  of 
the  free  list  in  the  Tslt'iS  Act  of  October  3, 
1013,  which  grants  free  entry  to  both  nitric 
and  sulphuric  acids,  rather  than  paragraph 
5,  which  imposes  a  duty  of  15  per  cent  ad 
valorem  upon  "alkalies,  alkaloids,  and  all 
chemical  and  medicinal  compounds,  prep- 
arations, mixtures  and  salts,  and  combina- 
tions thereof,"  not  specially  provided  for 
in  this  section. 

[For  other  cases,  see  Duties,  V.  d.  3.  in  Digest 
Sup.  Ct.   1908] 

[No.  296.] 

Argued  April  27  and  28,  1921.    Decided  May 

16,   1921. 

ON  WRIT  of  Certiorari  to  the  United 
States  Court  of  Customs  Appeals  to 
review  a  judgment  which  reversed  a  de- 
cision of  the  Board  of  General  Apprais- 
ers, imposing  a  duty  on  nitric  acid  to 
which  sulphuric  acid  had  been  added 
solely  to  protect  the  tank  car  in  which 
shipment  was  to  be  made.  Affirmed. 
The  facts  are  stated  in  the  opinion. 

Assistant  Attorney  General  Hanson 
argued  the  cause  and  filed  a  brief  for 
petitioner: 

It  is  undisputed  that  the  imported 
merchandise  was  a  chemical  mixture 
within  the  meaning  of  the  provision  for 
all  chemical  mixtures  in  ^  5,  Tariff  Act 
of  1913. 

Strohmeyer  &  Arpe  v.  United  States, 
2  Ct.  Cust.  App.  285. 

The  dutiable  classification  of  articles 
imported  must  be  ascertained  by  an  ex- 
amination of  the  imported  article  itself, 
in  the  condition  in  which  it  is  imported. 

Dwight  v.  Merritt,  140  U.  S.  213,  219, 
35  L.  ed.  450,  452,  11  Sup.  Ct.  Rep.  708 ; 
United  States  v.  Citroen,  223  U.  S.  407, 
414,   416,   56  L.   ed.   486,   488,  489,   32 


SUPREME  COURT  OF  THE  UNITED  STATES.  Oct.  Tebm, 

Sup.    Ct.   Rep.   259;    United   States   v.  States  v.  Walter,  4  Ct.  Gust.  App.  95; 

Sehoverling,  146  U.  S.  76,  82,  36  L.  ed.  Stiner  v.  United  States,  2  Ct.  Cast.  App. 

893,  895, 13  Sup.  Ct.  Rep.  24;  Worthing-  347;  Revillon  Freres  v.  United   States, 

ton  V.  Robbins,  139  U.  S.  337,  341,  35  2  Ct.  Cust.  App.  209 ;  Chew  Hing  Lung 

L.  ed.  181,  182,  11  Sup.  Ct.  Rep.  581.  v.  Wise,  176  U.  S.  156,  44  L.  ed.  412.  20 

The  motives  which  actuate  the  manu-  Sup.  Ct.  Rep.  320. 

facture  and  importation  of  merchandise  Though  the  words  of  a  statute  may  be 

do  not  affect  its  dutiable  classification,  broad  enough  to  include  a  certain  thing 

Dwight  V.  Merritt,  140  U.  S.  213,  219,  or  a  certain  act,  yet,  if  absurd  results 
35  L.  ed.  450,  452,  11  Sup.  Ct.  Rep.  768;  will  follow  from  giving  such  a  broad 
Magone  v.  Luckemeyei,  139  U.  S.  612,  meaning  to  the  words,  the  thing  or  the 
35  L.  ed.  298,  11  Sup.  €t.  Rep.  651;  act  will  be  held  not  to  be  within  the 
Merritt  v.  Welsh,  104  U.  S.  694,  7ai,  spirit  of  the  statute,  and,  therefore,  not 
704,  26  L.  ed.  896,  897,  899;  Seeberger  within  the  statute. 
V.  Farwell,  139  U.  S.  608,  35  L.  ed.  297,  Church  of  the  Holy  Trinity  v.  United 
11  Sup.  Ct.  Rep.  650;  United  States  v.  States,  143  U.  S.  457,  459,  36  L.  ed.  227, 
Citroen,  223  U.  S.  407,  415,  56  L.  ed.  228,  12  Sup.  Ct.  Rep.  511;  United  Stales 
486,  488,  32  Sup.  Ct.  Rep.  259;  United  v.  Kirby,  7  Wall.  482,  486,  19  L.  ed.  278. 
States  V.  Levitt,  Fed.  Cas.  No.  15,594;  280;  Lau  Ow  Bew  v.  United  States,  144 
United  States  v.  Sehoverling,  146  U.  S.  U.  S.  47,  59,  36  L.  ed.  340,  344,  12  Sup. 
76,  81,  36  L.  ed.  893,  895,  13  Sup.  Ct.  Sup.  Ct.  Rep.  517;  Jacobson  v.  Mas- 
Rep.  24.  sachusetts,  197  U.  S.  11,  39,  49  L.  ed. 

This  is  not  a  case  for  the  application  643,'  655,  25  Sup.  Ct.  Rep.  358,  3  Ann. 

of  the  rule  that  a  thing  may  be  within  Cas.  765;  Heide  v.  United  States,  2  Ct. 

the  letter  of  the  statute  and  yet  not  Cust.  App.  399,  403;  Hensel  v.  United 

within  the  statute.  States,  3  Ct.  Cust.  App.  117;  Maltus  & 

Henry  E.  P^ankenberg  Co.  v.  United  Ware  v.  United  States,  6  Ct.  Cust.  App. 

States,  206  U.  S.  224,  225,  51  L.   ed.  525. 

1034,  1035,  27  Sup.  Ct.  Rep.  628;  Mer-  In  cases  of  doubt,  tariff  acts  must  be 

ritt  V.  Welsh,  104  U.  S.  694,  701,  703,  interpreted  in  favor  of  the  importer,  as 

26  L.  ed.  896,  898,  899.  tax  acts  are  interpreted  in  favor  of  the 

The  decision  below  fixes  no  definite  taxpayer, 

standard  by  which  collectors  of  customs  United    States    v.    Wigglesworth,    2 

can  determine  the  dutiable  classification  Story,  369,  Fed.  Cas.  No.  16,G90;  Pow- 

of  mixed  acid.  ers  v.  Barney,  5  Blatchf.  202,  Fed.  Cas. 

Merritt  v.  Welsh,  104  U.  S.  694,  702,  No.  11,361 ;  Hartranf t  v.  Wiegmann,  121 

26  L.  ed.  896,  898.  U.  S.  609,  616,  30  L.  ed.  1012,  1015,  7 

The  decision  below  is  in  conflict  with  Sup.   Ct.   Rep.  1240;   American  Net  & 

a  rule  which  has  long  had  both  legisla-  Twine   Co.   v.  Worthington,   141   U.  S. 

tive  and  judicial  approval.  468,  474,  35  L.  ed.  821,  824,  12  Sup.  Ct 

Boericke  &  Runyon  Co.'s  Case,  T.  D.  Rep.  55;  United  States  v.  Ullman,  4 
23,354;  Boericke  &  R.  Co.  v.  United  Ben.  547,  Fed.  Cas.  No.  16,593;  Wool- 
States,  126  Fed.  1019 ;  Otis  Clapp  &  worth  v.  United  States,  1  Ct.  Cust.  App. 
Son's  Case,  T.  D.  20,516;  United  States  120;  Maltus  &  Ware  v.  United  SUtes, 
v.  Stone  &  D.  Co.  171  Fed.  293,  99  C.  6  Ct.  Cust.  App.  525 ;  Hartranf  t  v.  Oliv- 
C.  A.  49,  175  Fed.  33.  er,  125  U.  S.  525,  529,  31  L.  ed.  813,  8H 

In  no  event  is  the  merchandise  free  8  Sup.  Ct.  Rep.  958;  Goat  &  Sheepskin 

of  duty  under  t  387,  Tariff  Act  of  1913.  Import  Co.  v.  United  States,  5  Ct.  Cust 

Benjamin  Iron  &  Steel  Co.  v.  United  App.  178. 

States,  2  Ct.  Cust.  App.  159.  To  classify  the  merchandise  here  in- 

Mr.  Addison  S.  Pratt  argued  the  cause  ^^l^^f  ^/  chemical  mixture  produces 

and  filed  a  brief  for  respondent:  '^JJJ"/^  ?f^  *^?^^^  f^s"?^'  »^^  «»«>1^" 

The  merchandise  here  involved  was  in  all  doubts  against  the  importer 

fact  nitric  acid,  or  nitric  acid  with  sul-  f.'^^^^}^  ^'   United  Stat^  147  U.  B. 

phuric  acid  as  a  container  or  a  protector  fXo»  ^  .^-  ®^-  ^53,  13  Sup.  Ct.  Rep. 

for   the   instrument   of   transportation.  406;  United  States  v.  Gawamone,  2  Ct 

Although,  for  the  want  of  a  better  desig-  Cust.  App.  30;  Hensel  v.  United  SUtes, 

nation,,  it  may  be  called  a  mixed  acid,  it  3  Ct.  Cust.  App.  117;  Heide  v.  United 

was  not  a  chemical  mixture  within  the  States,  2  Ct.  Cust.  App.   399;   United 

meaning  of  the  Tariff  Act.  States  v.  John  Duncan's  Sons,  2  Ct.  Cost 

Stromeyer  &  Arpe  v.  United  States,  2  App.  380 ;  United  States  ▼.  Embossing 

Ct.   Cust.  App.  285;   United  States  v.  Co.  3  Ct.  Cust.  App.  220;  United  SUtes 

Kraemer,  4  Ct.  Cust.  App.  433;  United  v.  Holland- American  Trading  Co.  4  Ct 

1014  956  U.  8. 


1B20.                         UNITED  STATES,  v.  ATNA  EXPLOSIVES  CU.  403-403 

Cnit.  App.  336;'  Protest  of  W&kem  &  have  been  demanded,  and,  among  other 

McLaughlin,  T.  D.  28,832,  Q.  A.  6736;  tbinf^s,  aaid: 

Protest  of  Gabriel  &  Schall,  T.  D.  19,628,  [404)  "The  word  'preparations'   [in 

G.  A.  4210,  affirmed  in  99  Fed.  716;  Re  1    5]     implies,    of    course,    that     they 

Boston  Book  Co.  50  Fed.  914.  are    something    prepared    and    adapted 

The  rule  that  the  dutiable  dassifica-  to  particular  uses  or  services.  It  is 
tion  of  an  article  must  be  determined  no  stretch  to  say  that  the  word  'mix- 
by  an  examination  of  its  condition  at  the  tures,'  as  here  employed,  was  used  in 
time  of  importation,  and  is  not  affected  a  similar  sense  to  import  mixtures 
by  the  motive  whi&h  aetnated  its  manu-  susceptible  of  commercial  use  as  they 
factnre  or  importation,  was  not  infringed  exist,  or  are  at  least  such  as  are  pur- 
by  the  decision  below.  posely    started    on    their    way    toward 

Worthington   v.   Robbins,   139   U.   S.  adaptation  to  such  use.    While  not  rest- 

337,  341,  35  L.  ed.  181,  182,  11  Sup.  Ct,  ing  this  case  solely  upon  this  view,  it 

Rep.  581.  eertainly  would  appeal  with  great  foree 

There  is  no  difBculty  in  applying  the  were  it  the  only  consideration  involved." 

rule  or  standard  laid  down  by  the  court  The    testimony    fairly    tends    to    show 

of  customs  appeals  that,  as  a  commercial  proposition,  there 

Buehn.    St..l    Wool    Co.    t.    Unitrf  >»  o»lj  on«  pra.tic.l  me.n.  of  Iransporl- 

St.t..,  86  C.  C.  A.  297,  IBB  Fed.  109.  "■«  ''"."S  'V'™  "i^  •».«''  •■  "!•'  »" 

'                             '  volved    in    the    present    importation    in 

Mr.  Justice  McEeynolds  delivered  the  quantities  sufficient  to  meet  the  current 

opinion  of  the  court:  '^«!?"P^'  ""^  that  is  to  mij  it  with  a 

A  writ  of  certiorari  to  the  court  of  sufficient  amount  of  sulphuric  acid   and 

customs  appeals  was  granted  under  the  «hip  it  m  tank  cars  or  drums."      'It  is 

Act  of  August  22,  1914  (chap.  267,  38  f  ^«°t  that  the  importer  sought  to  in- 

Stat.  at  L    703,  Comp.  Stat.  §  H86,  6  ?™'i'«;«  "l*""  «"'^'  .^^  ^^^.'">  ^^sire  to 

Fed.  Stat.  Anno.  2d  ed.  p.  689).    9  Ct.  "?P«r'  sulphuric  acid   or  nitric  and  sul- 

Cust.  App.  298.  ?'"'"'=  "«"^  *«  *  "^^^^'s  mixture.     Thw 

_,             ,.                  .    ,  ,       ,    .,       .,  small     percentage     of     sujpbunc     aoid. 

The  question  Presented  is  whether  the  ^^ich  was  relatively  insignificant  in  id 

imports  came  within  1  387  of  the  free  ^„,        ,,,          j      ^  ^,„     j„ 

list    Tariff  Act  of  1913    (chap.  16,   38  ^^^                     j  ^^^i^     -^          ^^^^      ^ 

V'^^-  ^  ^  a"*'  ^T'^a  ^     ■iol       I'  ^  ^hip  the  nitric  acid  into  this^untry  in 

Fed.  Stat.  Anno.  2d  ed    p.  724),  which  ^^^^le  quantities.    The  result  was  not  a 

provides:    "Acids:   Acetic  or  pyroligen-  „u«ture%.erchan table   as  such  for  nse 

eons,  arsenic  or  wsenious,  CM-bolic,  chro-  ;„  ^he  United  States.     ...    The  mer- 

mic.    fluoric,    hydrofluoric     hydrochloric  ohandise  had  not  reached  the  state  of  a 

or  muriatic,  nitnc,  phosphoric,  phthalic,  commercial  mixture  contemplated  by  the 

prussicsiliccsulphunc  or  oil  of  vitriol,  statute.     It  was  susceptible  of  no  use 

and  valenanic;"  or  was  dutiable  nnder  ^^^^^  i^^  ^^  ^i^^^  ^^^^^  ^^i^l,  ^^^^^ 

I  ^-  before  use,  be  again  treated.     The  mix- 

"Alkalies,  alkaloids,  and  all  chemical  ing   of   this   minimum    amount   of   sul- 

and  medicinal  compounds,  preparations,  phuric  acid  should  be  treated  as  a  means 

mixtnres    and    salts,    and    combinations  of  and  part  of  the  shipment,  and  as  an 

thereof   not   specially    provided    for   in  act  as  essential   in  the  importation  of 

this  section,  15  per  centum  ad  valorem."  nitric  acid  as  would  have  been  the  prop- 

The  imported  merchandise  was  nitric  er  packing  of  glassware  or  other  goods 

acid,    to    which    approximately    20    per  designed  for  shipment  by  rail."    "In  the 

cent  by  weight,  and  5  per  cent,  accord-  present  case  we  are  convinced  that  there 

ing  to  value,  of  sulphuric  acid,  had  been  was   neither  an   advantage   to   the   im- 

added  for  the  sole  purpose  of  prevent-  porter  in  adding  the  requisite  amount 

ing  corrosion  of  steel  tank  car:  essential  of  sulphuric  acid  to  admit  of  safe  ship- 

for  transportation  of  the  former  acid  in  ment  of  the  nitric  acid,  nor  was  there 

targe  quantities.     That  the  addition  of  any    possible    loss    of    revenue    to    the 

sniphurie  acid  prevents  nitric  acid  from  [405]    government.     The  sole   purpose 

attacking  steel  is  a  well-known  fact  eon-  for  which  this  addition  was  made  was  to 

oeming  which  there  is  no  very  satisfao-  admit  of  shipment.   It  would  be  sticking 

tory     explanation.       The     court     below  in  the  bark  to  say  that  this  was  such  a 

found  the  sulphuric  acid  was  added  sole-  mixture  as  the  statute*  in  question  con- 

ly  for  transportation  purposes,  and  that  templates.  It  is  not  yet  prepared.  It  has 

the  result  was  not  a  mixture  merchant-  not  been  advanced  as  a  preparation  for 

able  BB  such  for  use  in  the  United  States,  actual  use  except  to  the  extent  that  a 

It  accordingly  held  that  no  duty  shonld  small  portion  of  the  requisite  amount  of 

«S  L.  ed.  1«1& 


405,  40e  SUPREME  COURT  OF  THE  UNITEU  Sl'ATES.  Oct.  Tiui, 

sulphuric  acid,  which,  when  added  in  the  cover  from  the  consignee  of  ui  interiUte 

proiier  quantity,  would  reault  in  making  !h'pnient,  .<•  a  matUr  ol  l»w,  undei-  th* 

a  mixture  which  was  usable,  is  found  in  1°5*"^'^,  Commerce    AcU     the    difference 

".  .      i      iT   ■     .      J      o                  IV           Tu  between  the  Ireigbt  ratea  charged  and  col- 

this   tank   instead   of   some   other       The  ,^,^   ^„j    y,^  ^           amount   due    under 

quantity      is      relatively      insignificant,  the   applicable   puhlished   rates,   is   a  que* 

"We  think  that  the  true  rule  is  that  the  tion  which  the  Federal  Supreme  Court  can 

introduction  of  a  quantity  of  sulphuric  review  by  certiorari  to  a  state  court;  not 

acid  solely  for  the  purpose  of  rendering  by  writ  of  error. 

the  transportation   of  nitric  acid   safe,  Carriers    —    discrimination    —    Illegal 

and  which  does  not  result  in  a  usable  freight  rate  —  llalilllty  of  conslKnee 

mixture,  is  more  in  the  nature  of  an  act  f*»'  *"■*  rate, 

of   ahipment    than    an    admiiture,    and  .     2.  A    commission   merchant,    the    ecn- 

doea  not  produce  a  substance  which  is  ll^flZ"!,  IL^^Ju^,'  ■^'P'"™^  "-'  "  • 

>  ,'  • )         J      «  e  II  matter  oI  law,  liable  to  the  earner  lor  the 

dutiable  under  15.  difference  between  the  freight  charges  erro- 

We   find    no    reason   for   disapproving  neouely  claimed  by  the  can-ier  and  paid  by 

the  conclusion   reached   by   the  court   of  the  consignee  upon  receipt  of  the  goods,  and 

customs   appeals.      TJie  applicable   tariff  the  larger  amount  due  under  the  applicable 

act   granted    free    entry    to    both    nitric  published    tariffs,    although    the    standard 

and  sulphuric  acids,  and,  viewed  prac-  "straight"  bills  uf  lading,  under  which  the 

ticaljy,  the  commodity  in  question  was  B™^*  "«fe  shipped,  did  not  come  into  tlM 

nothing  more  than  nitric  acid,  rendered  consignee spossMs.on.  and  it  had  no  know- 

.'          .        ,i.i_L         jj'  edge   ol   their   issuance   or   terms,   and   al- 

nonmjurious   to    steel    tanks   by    adding  though  the  consignee  accepted  the  ahipment 

sulphunc  acid  of  small  value.     The  two  upon   the   understanding  Wt   the   <£irge* 

acida  do  not  interact,  and  the  result  was  were  as  reported,  and  did  not  agree  to  pay 

B    mere    mechanical    mixture,    not    in-  more. 

tended  or  adapted  as  such  for  commer*  I*""'  "••'"  cases,  see  Carrters,  II.  b^  S,  in  Dt 

cial    use,    and   not    a   chemical    mixture  ""  ^"'^  ^^-  ^"^-^ 

within  the  true  intent  of  1  5,  (Nos.  280  and  281.] 

The  iudgment  of  the  court  below  must 
be  affirmed. 

Mr.  Justice  Day  took  no  part  in  the 

consideration  or  decision  of  this  case.        /"'ROSS  WBITS  of  Error  and  Certio- 

\i      T     ••       /ii...b.  A-        ,  ^'    '^"  *"  'lis  Superior  Court  of  the 

Mr.  Justice  OUrke  dissents.  gt^^^  „f  Massachusetts  to  review  a  judg- 

ment  entered  pursuant  to  the  direction 

of  the  Supreme  Judicial  Court  of  that 

IPff  in  iTr  »»H  pititinnpP    COMPANY,    g^j^ght  by  a  carrier  in  a  suit  to  recover 
i-iH.  m  trr.  anu  lentioner,  ^^^  ^  consignee  the  difference  between 

the  freight  rate  charged  and  collected 
and  the  true  rate.  Writs  of  error  dis- 
missed. Judgment  revened  in  No.  280, 
and  causft  remanded  for  further  pro- 
ceedings. Judgment  in  No.  281  affirmed. 
See  same  case  below,  230  Mass.  206, 

NEW     YORK     CENTRAL     &     HUDSON   ^^t^'  F'^'       »„»  j  ■     .i. 
RIVER  RAILROAD   COJIPANY.      (No.        ^"^  ^^^^^  "^"  8***^^  ">  tl*'  opinion. 
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Mr.  WUUmm  It.  Fumiu  argued   the 
(See  8.  C.  Reporter's  ed.  400-408.)'  cause  and  filed  a  brief  for  the  New  York 

Central  &  Hudson  River  Bailrood  Com- 


AppellatG  Jurisdiction  over  state  courts 
^  error  or  certiorari. 

1.  Whether  a  carrier  is  entitled 


pany: 


.rri^rrrer  is  entitled  to  re-  Whether  the  raUroad  ia  enUUed  to  re- 

'. cover  the  undercharges  on  the  first  ear- 

Not«. — On  certiorari  to  state  courts —  load  of  cantaloupes,  as  a  matter  of  law, 
see  notes  to  Bruce  v.  Tobin,  62  L.  ed.  U.  under  the  acts  of  Congress  relating  to 
S.  123,  and  Andrews  v.  Virginian  R.  Co.  interstate  commerce  and'the  bill  of  lad- 
63  L.  ed.  U.  S.  236.  ing  issned  under  the  Carmaek  Amend- 
On  right  of  a  carrier  to  recover  the  ment,  is  a  Federal  question, 
difference  between  the  rate  charged  Pittsbui^h,  0.  C.  &  St.  L.  R.  Co.  t- 
shipper  and  the  proper  rate — see  note  to  Fink,  250  U.  S.  577,  63  L.  ed.  1151,  40 
Central  R.  Co.  v.  Mauser,  49  L.R.A.  Sup.  Ct.  Rep.  27;  Cineianati,  N.  0.  A 
(N.S.)  92.  T.  P.  B.  Co.  ▼.  Rankin.  241  U.  S.  319, 
J0f«  Iftf  V.  K. 
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326,  327,  60  L.  ed.  1022,  1025,  1026, 
L.R.A.1917A,  265,  36  Sup.  Ct.  Rep.  355; 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Texas  Pack- 
ing Co.  244  U.  S.  31,  34,  61  L.  ed.  970, 
971,  37  Sup.  Ct.  Rep.  487;  Georgia,  F. 
&  A.  R.  Co.  V.  Blish  Mill.  Co.  241  U.  S. 
190,  195,  60  L.  ed.  948,  951,  36  Sup.  Ct. 
Rep.  541;  St.  Louis,  I.  M.  &  S.  R.  Co. 
V.  Starbird,  243  U.  S.  592,  61  L.  ed. 
917,  37  Sup.  Ct.  Rep.  462;  Southern  P. 
Co.  V.  Industrial  Acci.  Commission,  251 
U.  S.  259,  64  L.  ed.  258,  10  A.L.R.  1181, 
40  Sup.  Ct.  Rep.  130. 

The  full  tariff  rates  are  the  only  rates 
which  the  carrier  may  lawfully  receive 
or  the  person  liable  properly  pay.  The 
public  is  charged  with  knowledge  of  the 
lawful  rates.  Misstatement  of  the  rates, 
whether  intentional  or  accidental,  will 
not  bind  the  carrier;  they  have  the  force 
of  statute;  they  cannot  be  varied  under 
any  pretext. 

Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v. 
Fink,  250  U.  S.  577,  63  L.  ed.  1151,  40 
Sup.  Ct.  Rep.  27;  Louisville  &  N.  R.  Co. 
T.  Maxwell,  237  U.  S.  94,  59  L.  ed.  853, 
L.R.A.1916E,  665,  P.U.R.1915C,  300,  35 
Sup.  Ct.  Rep.  494;  Texas  &  P.  R.  Co. 
V.  Mugg,  202  U.  S.  242,  50  L.  ed.  1011, 
26  Sup.  Ct.  Rep.  628;  Davton  Coal  &  I. 
Co.  V.  Cincinnati,  N.  0.  &  T.  P.  R.  Co. 
239  U.  S.  446,  60  L.  ed.  375,  36  Sup. 
Ct.  Rep.  137;  Louisville  &  N.  R.  Co.  v. 
Mottley,  219  U.  S.  407,  55  L.  ed.  297,  34 
L.R.A.(N.S.)  671,  31  Sup.  Ct.  Rep.  265; 
Kansas  Southern  R.  Co.  v.  Carl,  227  U. 
S.  639,  653,  57  L.  ed.  683,  688,  33  Sup. 
Ct.  Rep.  391;  Gulf,.  C.  &  S.  F.  R.  Co. 
V.  Hefley,  158  U.  S.  98,  39  L.  ed.  910,  15 
Sup.  Ct.  Rep.  802;  Pennsylvania  R.  Co. 
V.  International  Coal  Min.  Co.  230  U.  S. 
184,  57  L.  ed.  1446,  33  Sup.  Ct.  Rep.  893, 
Ann.  Cas.  1915A,  315. 

A  consignee  of  an  interstate  shipment 
who  accepts  the  property  and  pays  the 
charges  thereon  demanded  by  the  car- 
rier at  the  time  of  delivery  is  liable  for 
any  balance  of  charges  subsequently 
found  to  be  due  under  the  tariff.  This 
liability  is  imposed  on  the  consignee,  al- 
though not  a  party  to  the  original  con- 
tract of  shipment,  because  the  consignee 
accepts  the  property  transported,  know- 
ing that  it  is  subject  to  a  lien  for  the 
charges  arising  from  the  transportation, 
knowing  or  charged  with  knowledge  of 
the  lawful  tariff  rates  thereon,  and 
knowing  or  charged  with  knowledge  that 
the  carrier  may  not  properly  ask  or  re- 
ceive less  than  the  full  tariff  charges. 

Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v. 
Pink,  260  U.  S.  577,  63  L.  ed.  1151,  40 
Sup.  Ct.  Rep.  27;  JJnion  P.  R.  Co.  v. 
American  Smelting  &  Ref.  Co.  121  C.  G. 
65  Ij.  ed. 


A.  182,  202  Fed.  720;  New  York,  N.  H. 
&  H.  R.  Co.  V.  York  &  W.  Co.  215  Mass. 
36,  102  N.  E.  366;  Pennsylvania  R.  Co. 
V.  Titus,  216  N.  Y.  17,  L.R.A.1916E, 
1127,  109  N.  E.  857,  Ann.  Cas.  1917C, 
862;  Emerson  v.  Central  of  Georgia  R. 
Co.  196  Ala.  280,  L.R.A.1916F,  120,  72 
So.  120 ;  Texas  &  P.  R.  Co.  v.  Mugg,  202 
U.  S.  242,  50  L.  ed.  1011,  26  Sup.  Ct. 
Rep.  628;  Louisiana  R.  &  Nav.  Co.  v. 
Holly,  127  La.  615,  53  So.  882;  Jackson 
v.  Piowaty  &  Sons,  205  111.  App.  329. 

Complete  failure  to  post  tariffs  will 
not  affect  their  validity  nor  excuse  pay- 
ment of  charges  accruing  thereunder. 
The  schedules  become  operative  upon 
filing  with  the  Interstate  Commerce  Com- 
mission. 

Berwind-White  Coal  Min.  Co.  v.  Chi- 
cago &  E.  R.  Co.  235  U.  S.  371,  375,  59 
L.  ed.  275,  277,  35  Sup.  Ct.  Rep.  191; 
Texas  &  P.  R.  Co.  v.  Cisco  Oil  Mill,  204 
U.  S.  449,  451,  51  L.  ed.  562,  563,  27 
Sup.  Ct.  Rep.  358;  Louisiana  R.  &  Nav. 
Co.  V.  Holly,  127  La.  615,  53  So.  882. 

The  consignee,  whatever  may  have 
been  its  actual  oppprtunity  to  examine 
schedules,  or  its  actual  knowledge  of 
their  contents,  was  conclusively  pre- 
sumed to  know  the  lawful  rates. 

Kansas  City  Southern  R.  Co.  v.  Carl, 
227  U.  S.  639,  653,  57  L.  ed.  683,  688,  33 
Sup.  Ct.  Rep.  391;  Louisville  &  N.  R.  Co. 
V.  Maxwell,  237  U.  S.  94,  59  L.  ed.  853, 
L.R.A.1915E,  665,  P.U.R.1915C,  300,  35 
Sup.  Ct.  Rep.  494;  Pittsburgh,  C.  C.  & 
St.  L.  R.  Co.  V.  Fink,  250  U.  S.  577,  63 
L.  ed.  1151,  40  Sup.  Ct.  Rep.  27. 

It  is  immaterial  that  the  tariffs  were 
difficult  to  understand. 

Chicago  &  A.  R.  Co.  v.  Kirby,  225  U. 
S.  155,  56  L.  ed.  1033,  32  Sup.  Ct.  Rep. 
648,  Ann.  Cas.  1914A,  501. 

Special  agreements  to  pay  less  than 
the  tariff  rates  are  absolutely  forbidden, 
and  repeatedly  have  been  held  invalid. 

Dayton  Coal  &  I.  Co.  v.  Cincinnati,  N. 
0.  &  T.  P.  R.  Co.  239  U.  S.  446,  60  L. 
ed.  375,  36  Sup.  Ct.  Rep.  137;  Atchison, 
T.  &  S.  F.  R.  Co.  V.  Robinson,  233  U.  S. 
173,  58  L.  ed.  901,  34  Sup.  Ct.  Rep.  556; 
Chicago  &  A.  R.  Co.  v.  Kirby,  225  U.  S. 
155,  56  L.  ed.  1033,  32  Sup.  Ct.  Rep. 
648,  Ann.  Cas.  1914A,  501. 

The  railroad  company  had  a  lien  on 
the  shipment  for  the  full  lawful  charges. 
Regardless  of  any  notice  of  agency,  the 
consignee  could  not  discharge  the  lien, 
and  was  not  entitled  to  require  the  de- 
livery of  the  goods  to  it  without  pay- 
ment of  the  entire  charges. 

Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v. 
Fink,  250  U.  S.  577,  582,  63  L.  ed.  1151, 
1153,  40  Sup.  Ct.  Rep.  27. 


SUPREME  COURT  OF  THE  UNITED  STATES. 


Oct.  Tbm, 


Notice  to  the  railroad  that  the  (Son- 
sifi^ee  is  not  the  owner  of  the  goods  is 
ineffectual  to  relieve  the  consignee  of 
liability  for  the  full  charges. 

Ibid. 

At  common  law  a  consignee,  by  ac- 
cepting property  under  a  bill  of  lading 
calling  for  payment  of  freight  from  him, 
became  bound  by  a  contract  implied  in 
law  to  pay  the  charges.  The  rule  was 
the  same,  although  the  consignee  was  not 
the  owner  of  the  goods,  but  merely  an 
agent  for  the  shipper,  provided  the  con- 
signee was  not  designated  as  agent  in 
the  bill  of  lading. 

Boston  &  M.  R.  Co.  t.  Whitcher,  1  Al- 
len, 498;  Pennsylvania  R.  Co.  v.  Titus, 
216  N.  Y.  17,  L.R.A.1916E,  1127,  109 
N.  E.  857,  Ann.  Cas.  1917C,  862;  Union 
P.  R.  Co.  V.  American  Smelting  &  Ref. 
Co.  121  C.  C.  A.  182,  202  Fed.  720; 
Davison  v.  City  Bank,  67  N.  Y.  81;  Old 
Colony  R.  Co.  v.  Wilder,  137  Mass.  536. 
.  Since  the  Carmack  Amendment,  under 
which  bills  of  lading  for  interstate 
transportation  are  issued,  such  bills  of 
lading  must  be  interpreted  in  the  light 
of  the  acts  of  Congress. 

Cleveland,  C.  C.  &  St.  L.  R.  Co.  v. 
Dettlebach,  239  U.  S.  588,  593,  60  L.  ed. 
453,  457,  36  Sup.  Ct.  Rep.  177. 

The  state  court  misinterpreted  the 
bill-of -lading  clause,  and  failed  to  give 
proper  significance  to  the  duly  filed  bill- 
of-lading  form. 

Pennsylvania  R.  Co.  v.  Titus,  216  N. 
Y.  17,  L.R.A.1916E,  1127,  109  N.  E.  857, 
Ann.  Cas.  1917C,  862 ;  New  York,  N.  H. 
&  H.  R.  Co.  V.  York  &  W.  Co.  215  Mass. 
36,  102  N.  E.  366. 

The  consignee  was  charged  with 
knowledge  of  the  bill-of-lading  clause. 

Chicago  &  A.  R.  Co.  v.  Kirby,  225  U. 
S.  155,  56  L.  ed.  1033,  32  Sup.  Ct.  Rep. 
648,  Ann.  Cas.  1914A,  501;  Georgia,  F. 
&  A.  R.  Co.  V.  Blish  Mill.  Co.  241  U.  S. 
190,  60  L.  ed.  948,  36  Sup.  Ct.  Rep.  541 ; 
Western  Transit  Co.  v.  A.  C.  Leslie  & 
Co.  242  U.  S.  448,  61  L.  ed.  423,  37  Sup. 
Ct.  Rep.  133;  Boston  &  M.  R.  Co.  v. 
Hooker,  233  U.  S.  97,  58  L.  ed.  868, 
L.R.A.1915B,  450,  34  Sup.  Ct.  Rep.  526, 
Ann.  Cas.  1915D,  593;  Louisville  ft  N. 
R.  Co.  V.  Maxwell,  237  U.  S.  94,  59  L. 
ed.  853,  L.R.A.1915E,  665,  P.U.R.1915C, 
300,  35  Sup.  Ct.  Rep.  494;  Atchison,  T. 
&  S.  F.  R.  Co.  V.  Robinson,  233  U.  S. 
173,  58  L.  ed.  901,  34  Sup.  Ct.  Rep.  556; 
Standard  Combed  Thread  Co.  v.  Penn- 
sylvania R.  Co.  88  N.  J.  L.  257,  L.R.A. 
1916C,  606,  95  Atl.  1002. 

The  bill-of-lading  cl&ase  required  the 
pavment  of  ''the  freight  and  all  other 


lawful  charges.''  It  was  beyond  the 
power  of  the  railroad  company  and  the 
York  &  Whitney  Company  to  waive  or 
alter  this  provision  by  an  agreement 
whereby  the  consignee  became  liable  for 
a  part  only  of  the  lawful  charges.  The 
clause  was  absolutely  binding  on  the 
parties. 

Texas  &  P.  R.  Co.  v.  Leatherwood,  250 
U.  S.  478,  481,  63  L.  ed.  1096,  1098,  39 
Sup.  Ct.  Rep.  517;  Missouri,  K.  &  T.  B. 
Co.  V.  Ward,  244  U.  S.  383,  388,  61  L. 
ed.  1213,  1216,  37  Sup.  Ct.  Rep.  617; 
Northern  P.  R.  Co.  v.  Wall,  241  U.  S. 
87,  60  L.  ed.  905,  36  Sup.  Ct.  Rep.  493; 
Metz  Co.  V.  Boston  &  M.  R.  Co.  227 
Mass.  307,  116  N.  E.  475;  Southern  R. 
Co.  V.  Prescott,  240  U.  S.  632,  638,  60 
L.  ed.  836,  839,  36  Sup.  Ct.  Rep.  469; 
Erie  R.  Co.  v.  Stone,  244  U.  S.  332,  336, 
61  L.  ed.  1173,  1176,  37  Sup.  Ct.  Rep. 
633. 

The  fact  that  notice  was  given  to  the 
railroad  company  by  the  consignee  that 
it  was  acting  merely  as  commission  mer- 
chant did  not  require  the  state  court 
to  hold,  as  a  matter  of  law,  that  the  con- 
signee was  not  liable.  An  agent  may  be 
bound  personally  at  common  law,  al- 
though the  agency  is  disclosed.  The 
jury  could  find  properly  that  the  con- 
signee, although  known  to  be  an  agent, 
impliedly  promised  to  pay  the  charges. 

El  well  V.  Skiddy,  77  N.  Y.  282;  Wilder 
V.  Cowles,  100  Mass.  491;  Brown  v. 
Bradlee,  156  Mass.  28,  15  L.R.A.  509, 
32  Am.  St.  Rep.  430,  30  N.  E.  STk 
Hutchinson,  Carr.  3d  ed.  §  807,  p.  893. 

The  railroad  company  cannot  be 
charged,  as  a  matter  of  law,  with  knowl- 
edge that  the  shipments  were  consigned 
to  the  York  &  Whitney  Company  as  com- 
mission merchant,  from  information  that 
a  portion  of  its  business  generally  was 
handled  in  this  way,  nor  from  informa- 
tion that  the  cantaloupes  were  commis- 
sion goods. 

New  York,  N.  H.  &  H.  R.  Co.  t.  York 
&  W.  Co.  215  Mass.  36,  102  N.  E.  366; 
Singer  v.  Merchants  Despatch  Transp. 
Co.  191  Mass.  455,  114  Am.  St.  Rep.  635, 
77  N.  E.  882 ;  Jackson  v.  Piowaty  &  Sons, 
205  111.  App.  329. 

The  consignee,  although  not  in  fact 
the  owner  of  the  property,  by  accepting 
the  interstate  shipments,  contracted  to 
pay  all  lawful  tariff  charges.  The  judg- 
ment of  the  lower  court  was  joatified,  if 
not  required. 

Pittsburgh,  C.  C.  ft  St.  L.  R.  Co.  ▼. 
Fink,  250  U.  S.  577,  63  L.  ed.  1151,  40 
Sup.  Ct.  Rep.  27;  New  York,  N.  H.  ft 
H.  R.  Co.  V.  York  ft  W.  Co.  216  Mass. 

956  U.  8. 
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36,  102  N.  E.  366;  Pennsylvaoia  R.  Co. 
V.  Titus,  216  N.  Y.  17,  L.R.A.1916E,  1127, 
109  N.  E.  857,  Ann.  Cas.  1917C,  862; 
Emerson  ▼.  Central  of  Georgia  R.  Co. 
196  Ala.  280,  L.R.A.1916F,  120,  72  So. 
120;  New  York,  N.  H.  &  H.  R.  Co.  v. 
Sampson,  222  Mass.  311,  110  N.  E.  964; 
Boston  &  M.  R.  Co.  v.  Oceanic  Steam 
Nav.  Co.  226  Mass.  509,  116  N.  E.  260; 
Boston  &  M.  K.  Co.  v.  Whitcher,  1  Allen, 
497;  Old  Colony  R.  Co.  v.  Wilder,  137 
Mass.  536;  10  C.  J.  446. 

The  state  court  was  correct  in  hold- 
ing justified  the  finding  that  the  rail- 
road company  was  not  estopped  to  col- 
lect the  undercharges  on  the  last  five 
carloads  of  cantaloupes  and  on  the  pie- 
plant and  peaches,  and  that  the  York 
&  Whitney  Company  could  not  recoup 
damages. 

Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v. 
Fink,  250  U.  S.  577,  582,  583,  63  L. 
ed.  1151,  1153,  1154,  40  Sup.  Ct.  Rep. 
27;  Texas  &  P.  R.  Co.  v.  Mugg,  202 
U.  S.  242,  50  L.  ed.  1011,  26  Sup.  Ct.  Rep. 
628:  Pennsylvania  R.  Co.  v.  Titus,  216 
N.  Y.  17,  L.R.A.1916E,  1127,  109  N.  E. 
857,  Ann.  Cas.  1917C,  862;  Louisiana  R. 
&  Nav.  Co.  V.  Holly,  127  La.  615,  53  So. 
882;  Central  R.  Co.  v.  Mauser,  241  Pa. 
608,  49  L.R.A.(N.S.)  92,  88  Atl.  791; 
Xew  York,  N.  H.  &  H.  R.  Co.  v.  York  & 
W.  Co.  215  Mass.  40,  102  N.  E.  366; 
Illinois  C.  R.  Co.  v.  Henderson  Elevator 
Co.  226  U.  S.  441,  57  L.  ed.  290,  33  Sup. 
Ct.  Rep.  176;  Central  R.  Co.  v.  McCart- 
ney, 68  N.  J.  L.  165,  52  Atl.  575. 

Mr.  Amos  L.  Taylor  argued  the  cause 
and  filed  a  brief  for  the  York  &  Whit- 
ney Company: 

None  of  these  bills  of  lading  ever 
came  to  the  possession  of  the  York  & 
Whitney  Company,  and  it  had  no  knowl- 
edge of  their  contents  until  after  the 
delivery.  It  cannot  be  presumed  to  know 
the  terms,  although  it  may  have  known 
of  the  uniform  bill  of  lading  adopted, 
since  special  bills  of  lading  may  be  is- 
sued for  particular  commodities,  includ- 
ing perishable  property. 

Re  Bills  of  Lading,  14  Inters.  Com. 
Bep.  346. 

The  acceptance  of  the  goods  by  the 
agent  after  the  knowledge  communicated 
to  the  carrier  that  it  was  acting  as  agent 
establishes  no  implied  contract  to  pay 
the  freight. 

Boston  &  M.  R.  Co.  v.  Whitcher,  1  AI- 
len,  498;  Old  Colony  R.  Co.  v.  Wilder, 
137  Mass.  536;  Blanchard  v.  Page,  8 
Gray,  295;  Tirrell  v.  Gage,  4  Allen,  253; 
10  C.  J.  pp.  445,  446;  2  Hutchinson, 
Carr.  3d  ed.  §  807;  Cox  v.  Central  Ver- 
45  li.  ed. 


mont  R.  Co.  170  Mass.  36,  49  N.  E.  97; 
Central  B.  Co.  v.  MacCartney,  68  N.  J. 
L.  165,  52  Atl.  575;  Central  of  Georgia 
R.  Co.  v.  Southern  Ferro  Concrete  Co. 
193  Ala.  108,  68  So.  981,  Ann.  Cas. 
1916E,  376;  New  York,  N.  H.  &  H.  R. 
Co.  V.  York  &  W.  Co.  215  Mass.  36,  102 
N.  E.  366. 

The  custom  of  the  trade  is  binding  on 
the  carrier. 

South  Deerfield  Onion  Storage  Co.  ▼. 
New  York,  N.  H.  &  H.  R.  Co.  222  Mass. 
535,  111  N.  E.  367. 

The  only  right  the  railroad  company 
had  against  the  York  &  Whitney  Com- 
pany was  the  right  to  hold  the  goods  un- 
til its  lien  was  discharged.  The  possible 
extent  of  the  lien  is  the  lawful  tariff 
rates 

Gulf.  C.  &  S.  F.  R.  Co.  V.  Hefley,  168 
U.  S.  98,  39  L.  ed.  910,  15  Sup.  Ct.  Bep. 
802. 

But  the  railroad  company  was  not 
bound  to  enforce  its  lien.  Under  the 
bills  of  lading  the  carrier  could  collect 
the  lawful  charges  from  either  the  ship- 
per or  the  consignee.  Waiver  of  the  lien 
as  against  the  consignee  does  not  relieve 
the  shipper,  and  the  terms  of  the  bill  df 
lading  would  be  fully  satisfied. 

Wooster  v.  Tarr,  8  Allen,  270,  85  Am. 
Dec.  707. 

Liability  does  not  turn  upon  knowl- 
edge of  established  rates. 

Central  of  Georgia  R.  Co.  v.  Southern 
Ferro  Concrete  Co.  193  Ala.  108,  68  So. 
981,  Ann.  Cas.  1916E,  376;  Central  R. 
Co.  v.  MacCartney,  68  N.  J.  L.  165,  52 
Atl.  575. 

Even  if  the  decision  of  the  Massachu- 
setts court  to  the  effect  that  the  York  & 
Whitney  Company  had  impliedly  con- 
tracted to  pay  the  lawful  freight  rates 
can  be  sustained,  the  decision  of  that 
court  to  the  effect  that  the  railroad  com- 
pany was  not  estopped  to  maintain  an 
action  on  that  contract  cannot  be  sus- 
tained. 

Deans  v.  Eldredge,  217  Mass.  588,  105 
N.  E.  449;  Central  R.  Co.  v.  MacCartney, 
68  N.  J.  L.  165,  52  Atl.  575;  New  York, 
N.  H.  &  H.  R.  Co.  V.  York  &  W.  Co.  215 
Mass.  36,  102  N.  E.  366;  Utermehle  v. 
Norment.  197  U.  S.  40,  56,  49  L.  ed.  655, 
661,  25  Sup.  Ct.  Rep.  291,  3  Ann.  Cas. 
520;  Ewart,  Estoppel,  p.  77;  Pom.  Eq. 
Jur.  3d  ed.  p.  1439;  1  Story,  Eq.  Jur.  p. 
207;  Alabama  &  V.  R.  Co.  v.  Jones,  73 
Miss.  122,  55  Am.  St.  Rep.  488,  19  So. 
105;  Drake  v.  Wild,  70  Vt.  52,  39  Atl. 
248. 

Even  if  the  amount  of  the  rate  is 
fixed  by  law,  the  nature  of  the  rate  re- 
mains unchanged.    It  is  still  a  question 
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of  fact.  A  freight  rate  is  ordinarily  a 
matter  of  fact. 

PVeeman  v.  Kemendo,  —  Tex.  Civ. 
App.  — ,  148  S.  W.  605. 

The  reasons  which  make  it  possible  to 
set  up  misrepresentation  as  working  an 
estoppel  support  the  claim  of  the  York 
&  Whitney  Company  for  recoupment.. 

Sears  v.  Wingate,  3  Allen,  103;  Kil- 
gore  V.  Bruce,  166  Mass.  136,  44  N.  E. 
108;  Coleman  v.  Lewis,  183  Mass.  485, 
68  L.R.A.  482,  97  Am.  St.  Rep.  450,  67 
N.  E.  603;  Lufburrow  v.  Henderson,  30 
Ga.  482;  Cleveland,  C.  C.  &  St.  L.  R. 
Co.  V.  Rudy,  173  Ind.  181,  89  N.  E.  951; 
Rogers  v.  Humphrey,  39  Me.  382;  Bird- 
sey  V.  Butterfield,  34  Wis.  52. 

Mr.  Justice  McReynolds  delivered  the 
opinion  of  the  court: 

Neither  party  was  wholly  successful  in 
the  courts  below.  230  Mass.  206,  HON. 
E.  855  (May  24, 1918).  Each  has  [407] 
asked  and  obtained  a  writ  of  error  and 
also  a  writ  of  certiorari.  The  latter 
properly  brings  the  issues  before  us,  and 
the  former  must  be  dismissed. 

The  railroad  company,  as  terminal 
carrier,  sued  York  &  Whitney  Company, 
a  commission  merchant,  to  recover  the 
balance  claimed  for  freight  and  refrig- 
eration on  nine  carloads  of  melons, 
vegetables,  and  fruit  consigned  to  the 
latter,  subject  to  lawful  charges,  and 
delivered  at  Boston  during  the  years 
1911  and  1912.  They  were  shipped  in 
interstate  commerce  upon  straight  bills 
of  lading,  approved  as  to  form  by  the 
Interstate  Commerce  Commission,  but 
none  of  these  came  into  the  consignee's 
possession,  and  it  had  no  knowledge  of 
their  issuance  or  terms. 

When  York  &  Whitney  Company  ac- 
cepted the  cars,  it  paid  all  charges 
claimed.  The  merchandise  was  sold  at 
once  and  the  net  proceeds  remitted  to 
the  shippers.  Later,  the  railroad  com- 
pany discovered  that  it  had  collected 
less  than  lawful  rates  established  under 
the  Interstate  Commerce  Act,  and  there- 
upon demanded  the  balance  alleged  to  be 
due  by  reason  of  such  undercharges. 
Maintaining  it  had  accepted  the  ship- 
ments upon  the  understanding  that  the 
charges  were  as  reported,  and  had  not 
agreed  to  pay  more,  York  &  Whitney 
Company  refused  the  demand. 

Commission  merchants  often  receive 
from  strangers  shipments  of  perishable 
articles  for  sale  at  market  prices.  Un- 
der a  trade  custom  such  things  are 
promptly  disposed  of  and  the  net  pro- 
ceeds remitted  to  the  consignors.     Suc- 

cemfnl  conduct  of  the  business  requires 
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prompt  settlements.  The  court  below 
held  that  whether  York  &  Whitney  Com- 
pany impliedly  agreed  to  pay  the  rates 
imposed  by  law  was  a  question  of  fact, 
to  be  determined  upon  consideration  of 
all  the  circumstances.  It  accordingly 
approved  a  judgment,  entered  upon  a 
verdict,  favorable  to  that  company  as 
to  charges  upon  one  carload  (No.  280), 
[408]  and  in  behalf  of  the  railroad  for 
those  claimed  on  account  of  eight  car- 
loads  (No.  281). 

We  think  the  doctrine  announced  in 
Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Fink, 
250  U.  S.  577,  63  L.  ed.  1151,  40  Sup.  Ct. 
Rep.  27  (November  10,  1919),  is  control- 
ling, and  that  the  liability  of  York  & 
Whitney  Company  was  a  question  of 
law.  The  transaction  between  the  par- 
ties amounted  to  an  assumption  by  the 
consignee  to  pay  the  only  lawful  rate  it 
had  the  right  to  pay,  or  the  carrier  the 
right  to  charge,  the  consignee  could 
not  escape  the  liability  imposed  by  law 
through  any  contract  with  the  carrier. 

The  judgment  of  the  court  below,  so 
far  as  challenged,  in  No.  280,  must  be 
reversed  and  the  cause  remanded  for 
further  proceedings  not  inconsistent 
with  this  opinion.  The  judgment  so  far 
as  challenged  in  No.  281  is  affirmed. 


VICKSBURG,  SHREVEPORT,  ft  PACIFIC 
RAILWAY  COMPANY,  the  Kansas  City 
Southern  Railway  Company,  and  Texar- 
kana  &  Fort  Smith  Railway  Company, 
Plffs.  in  Err., 

V. 

ANDERSONTULLY   COMPANY. 

(See  S.  C.  Reporter's  ed.  408-416.) 

Courts  —  venue  — >  suit  on  reparation 
order. 
1.  A  railway  company  which  haa  tiidi 

Note. — ^As  to  proper  district  for  suit 
— see  note  to  Roberts  v.  Lewis,  36  L.  ed. 
U.  S.  579. 

On  immunity  of  United  States  from 
suit — see  note  to  Beers  v.  Arkansas,  16 
L.  ed.  U.  S.  991. 

On  suit  against  Federal  officers  or 
agents  as  suit  against  United  States- 
see  notes  to  Louisiana  v.  Qarfield,  53  L. 
ed.  U.  S.  92,  and  Wells  t.  Roper,  62  L. 
ed.  U.  S.  766. 

On  repeal  of  statute  by  implieationy 
generally — see  notes  to  State  v.  Massey, 
4  L.R.A.  309,  and  United  States  ▼.  Hen- 
derson, 20  L.  ed.  U.  S.  235. 

On  remedy  to  enforce  orders  of  pnblie 
service  commissions — see  note  to  State 
ex  rel.  Caster  v.  Southwestern  Bell 
Teleph.  Co.  L.R.A.1918E,  313. 

95«  V.  8. 
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Arrangements  with  another  railway  com- 
pany running  through  a  given  Federal  dis- 
trict as  are  equivalent  in  practice  to  a 
lease  of  the  latter  company's  road  for  the 
former's  transportation  purposes,  and  which 
deals  with  the  public  and  with  the  Inter- 
state Commerce  Commission  with  respect 
to  traffic  as  if  it  owned  or  had  leased  the 
tracks,  is  within  the  venue  provision  of 
the  Interstate  Commerce  Act  permitting  an 
action  upon  a  reparation  order  of  the 
Interstate  Commerce  Commission  to  be  com- 
menced in  any  district  through  which  the 
road  of  the  carrier  runs. 
(For  oiher  chr(>8.  see  Courts,  V.  c,  7,  in  Digest 
Sup.  Ct.  1008.] 

Writ  and  process  —  return  —  concla« 
8i  veil  ess. 

2.  llie  return  of  a  marshal  that  he 
executed  a  writ  by  handing  the  same  to  a 
person  described  as  freight  agent  of  the 
defendant  railway  company  should  be  ac- 
cepted as  conclusive  that  he  was  agent  of 
such  company,  as  against  the  objection  that 
the  f'ederal  government  was,  at  the  time 
the  petition  was  filed,  in  control  of  the 
railway  company's  line,  where  there  is  no 
evidence  that  the  person  served  was  not 
such  agent,  and  the  suit  is  one  upon  a 
reparation  order  of  the  Interstate  Com- 
merce Commission,  the  shipments  for  which 
reparation  was  allowed  having  been  made 
prior  to  the  taking  over  of  the  railroads 
by  the  government. 

(For  other  caflos,  see  Writ  and  Process,  IV.  In 
DiKest  Sup.  Ct.  1008.] 

IJnitcd  States  —  immnnity  from  suit  — 
Federal  insfruineiitality  or  agency  — 
railroad  under  goveriiiiient  control. 

3.  The  objection  of  government  control 
of  the  railroads  cannot  defeat  jurisdiction 
of  a  suit  upon  a  reparation  order  of  the 
Interstate  Commerce  Commission  where  the 
shipments  for  which  reparation  was  al- 
lowed moved  prior  to  the  taking  over  of  the 
railroads  by  the  government,  since,  under 
the  provision  of  §  10  of  the  Federal  Rail- 
road Control  Act,  "Actions  at  law  or  suits 
in  equity  may  be  brought  by  and  against 
such  carriers,  and  judgments  rendered  as 
now  provided  by  law;  and  in  any  action  at 
law  or  suit  in  equity  against  the  carrier, 
no  defense  shall  be  made  thereto  upon  the 
ground  that  the  carrier  is  an  instrumental- 
ity or  agency  of  the  Federal  government.** 
[For  other  esses,  see  United  States,   IV.  b,  in 

Digest  Sup.  Ct.  1908.] 

Courts  —  venue  —  reparation  salt  — 
implied  repeal  of  statute. 

4.  Tlie  venue  provision  of  the  Inter- 
state Commerce  Act,  permitting  suits  on 
reparation  orders  of  the  Interstate  Com- 
merce Commission  to  be  commenced  in  any 
district  through  which  tlie  road  bt  the  car- 
rier runs,  was  not  impliedly  repealed  by 
the  Act  of  October  22,  1913,  abolishing  the 
<'ommerce  court,  which,  in  restoring  to  the 
Federal  district  courts  the  jurisdiction 
which  had  neen  vested  exclusively  in  the 
««mmerce  court,  provided  that  the  venue 
of  any  suit  thereafter  brought  to  enforce, 
suspend,  or  set  aside  any  order  of  the  Inter- 
65  li.  ed. 


state  Commerce  Commission,  should  be  in 
the  judicial  district  wherein  is  the  residence 
of  the  party  or  any  of  the  parties  upon 
whose  petition  the  order  was  made. 
[For  other  cases,  see  Courts,  V.  c,  7 ;  Statutes. 
HI.  b,  in  Digest  Sup.  Ct.  1908.1 

Appeal  —  review  of  facts  —  eirAeptlons. 

5.  In  the  absence  of  special  findings 
of  fact  by  .the  court  below,  its  general  find- 
ing has,  under  U.  S.  Rev.  Stat.  §  649,  the 
effect  of  a  verdict  of  a  jury,  and  is  con- 
clusive upon  all  matters  of  fact,  and  there 
being  no  exceptions  to  rulings  of  law  in  the 
progress  of  the  trial,  the  review  in  the 
Federal  Supreme  Court  Is,  under  §  700, 
limited  to  the  question  of  the  sufficiency 
of  the  complaint. 

[For  other  cases,  see  Appeal,  VI.  b;  VIII.  1,  3. 
In  Digest  Sup.  Ct.  1008.] 

Pleading    —    complaint    —    reparation 
suit. 

6.  Allegations  in  the  petition  in  a  suit 
upon  a  reparation  order  of  the  Interstate 
Commerce  Commission,  that  the  shipper 
filed  its  petition  with  the  Commission, 
claiming  that  it  had  been  charged  an  un- 
reasonable rate,  that,  upon  hearing,  the 
Commission  entered  an  order  for  the  pay- 
ment of  money  as  reparation  on  account  of 
unreasonable  rates  exacted  for  the  trans- 
portation of  its  freight,  that  the  order  re- 
(mired  payment  to  ue  made  by  a  date  named, 
that  the  carriers  had  refused  payment  when 
demanded,  and  that  the  puit  was  instituted 
under  the  Interstate  Commerce  Act  and  its 
amendments,  to  which  petition  copies  of  the 
report  and  order  of  the  Commission  were 
attached,  are  amply  sufficient  to  meet  the 
statutory  requirement  that  tJie  petition  in 
such  a  case  shall  set  forth  briefly  the  caufti^s 
for  which  damages  are  claimed,  and  the 
order  of  the  Commission  in  the  premises. 
[FV>r  other  esses,  see  Pleading,  II.  d,  in  Dlwst 

Sup.  Ct.  190S.1 

Interstate     Commerce     Coiiiini.ssion     -» 
reparation  proceeding  —  sunpeusion. 

7.  An  amendment  to  the  carrier's  tariff 
so  as  to  correct  the  unreasonable  rate  which 
was  complained  of,  under  §  3  of  the  Inter- 
state Commerce  Act,  in  a  petition  to  the 
Interstate  Commerce  Commission,  removed 
any  occasion  for  further  suspension  of  ac- 
tion by  the  Commission  by  rea$«on  of  an 
undisposed -of  application  for  relief  by  the 
carrier,  under  §  4,  as  amended  by  the  Act 
of  June  18,  1910,  which  provides  that  no 
rates  or  charges  lawfully  existing  at  the 
time  of  the  passage  of  the  amendatory  act 
shall  be  required  to  be  changed  in  any  case 
where  such  an  application  shall  have  been 
filed  until  a  determination  of  such  applica- 
tion by  the  Commission. 

[For  other  cases,  see  Interstate  Commerce  Com- 
mission, in  Digest  Sup.  Ct.  1008] 

Appeal  —  review  of  facts  —  exceptions. 

8.  The  facts  found  by  the  Interstate 
Commerce  Commission  in  a  reparation  pro- 
ceeding were  not  so  adopted  by  the  district 
court  in  a  suit  upon  the  reparation  order 
as  to  become  special  findings  of  fact  by  the 
court,  which  may  be  review^  by  the  Federal 
Supreme    Court   without   exception    taken, 
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nvnif  becfttiM  the  court  found  tkftt  th«  trol,  was  not  g^ood  Beiviee  upon  the  eor- 

report  and  ordrr  of  the  CommiMion  con-  poration 

rtituted  prima   facie  evidence  of  the  facta        Southern   Cotton    Oil   Co.   v.    Atlantio 

therein    stated,    and    entered    judgment    in  p„„„t  . ;_.  n    />«   ok?  v^a    i-jo.  -xr.^- 

favor   of   plainliir   for   the   amount  of   the  '^''^^'  V     „«  ^j     o.^     «P^i  ^l'^" 

order,  witt  inUre.t  and  attorneys'  fee..  !;.  H.nda    258   Fed.   945;   Westbrook  t. 

[For  oth*r  cnneii,  irc  Appeal.  VI.  b,  Vlll.  I,  8,  Director  General,  supra;  Wood  v.  Clyde 

Id  Di,*>t  Sup.  ct.  1M08.1  g.  S.  Co.  257  Fed.  879;  Northern  P.  R. 

™„  --n  ,  Co.  V.  North  Dakota,  250  U.  S.  135,  63 

'  '  L.  ed.   897,  P.U.R.1919D,  705,   39   Sup. 

Arinied  March  24,  1921.     Decided  May  16,  Ct.  Hep.  502;  Castle  v.  Southern  R.  Co. 

192J.  112  S.  C.  407,  8  A.L.R.  959,  99  S.  E.  846. 

Plaintiffs  petition    does   not    state  k 

IN  ERROR  to  the  United  States  Cir-  cause  of  action, 
cuit  Court  of  Appeals  for  the  Fifth        Baer  Bros.  Mercantile  Co.  v.  Denver 

Circuit,  to  review  a  judgment  which  af-  &  R.  G.  R.  Co.  200  Fed,  614;  Kentucky 

firmed  a  jud^^ent  of  the  District  Court  ft  I.  Bridge  Co.  v.  Louisville  ft  N.  R. 

for  the  Southern  District  of  Mississippi,  Co.  2  L.R.A.  239,  2  Inters.  Com.  Rep. 

in  favor  of  plaintiff  in  a  suit  upon  a  351,  37  Fed.  613;  Slacum  v.  Pomeroy,  6 

reparation  order  of  the  Interstate  Com-  Cranch,   221,   3  L.   ed.    205;    Origgs  v, 

merce  Commission.    Affirmed.  Madeau,  137  C.  C.  A.  189,  221  Fed.  381. 

See  same  case  below,  —  CCA.  — ,       The    Commission's    findings    of    fact 

261  Fed.  741.  were,  on  their  face,  insufficient  to  sus- 

The  facts  are  stated  in  the  opinion.  tain    its    order   of    reparation    and    the 

Mr.    Samnel    W.    Hoore    argued    the  1'^^^^^  based  thereon, 

eanse,  and,  with  Messrs.  J.  Bllnc  Mon-  r     ^t^^  %f-^°A  ^J'^^'f^  "\9' 

rae  and  Frank  H.  Moore,  filed  a  brief  f"    t    29?.    256    Fed.    18;    Appalach.a 

for  plaintiffs  in  error:  ^^"^^^^  ^%'-  ^""'"  '^*„^-  \^ 

W^here   Congress   takes  up    an  entire  ^  ^''^'"-   ^om.  Rep.  197;   Baer   Bros, 

subject-matter  and  covers  it  by  appro-  ™T:^'i    ^70  '-is  r^'l?  ^ft^-*^J^«*^- 

priate  legislation,  this  operates  as  a  re-  f^^:Jt,^S^^,b  ^%^f^'  ^^ /up. 

peal  of  prior  pn^ visions  upon  the  same  9.^*^-  ^'  ^"J!,*''^™  P.'  '^\7-  I""'- 

r^i,l,i--t  *"         *"  ^  state  Commerce  Commission,  219  U.  S. 

Tr..y  V.  Tnffly,  134  V.  S.  206,  33  L.  «f.f  I"  ffl  ^SfP-p^/'S-J^/ 

,d.  879,  10  Snp.  Ct.  Rep.  527;  The  fUr  ^Ji^S' ^  J^h^)J''i%  ^.SiJ^J; 

b>Da,  175  n.  6.  677,  44  L.  ed.  320,  20  f;"^'  'I'^i''-  % "^ F-"'?'^"! S 

Sup  Ct.  Rep.  290;  United  St.te.  v.  Rid-  ?f,^"fi.  <='■  ?«?•  ^■.*.""-  C«.  1916B, 

M-,  183  C.  S  132,  41  L.  ed.  101,  16  S«p.  "'  "'.""1 1  5'  ^^""VS't"    *"?■  '' 

Ct.  Rep.  983,  Di.lri.l  ol  ColUbi.  '.  S  ""S    i  *  J' "J^ »  \"°5?''i  ?"' 

Huttoi.;  143  n.  S.  18,  36  L.  ed.  60,  12  ?"P-  *P'  '!,"„^T'?  f'S"',,^  l'''^' 

Sup.  Ct.  Rep.  369;  Ki»5  r.  Com.ll,  106  '=<'"■  ."'f-  Jf'i  Jl,'''?,'  ™"J'  "■  <^''- 

n.  S.  39S,  a  L.  ed.  60,  1  Sup.  Ct.  Rep.  t,  ??"■»?■„, "i  J'J  *"■,  '^'T^.  '' 

313;  K.k  V.  Henure,  142  U.  8.  459,  35  A'«l""",  T.  *  S   F   E.  Co^  44  Inter.. 

L.  ed.  1079,  12  Sup.  Ct.  Rep.  207;  St.  Coiu   Rep  286;  Okl.homa  Tr.ffle  Am. 

Leui,  Seuthweelern  R.  Co.  v.%.  S.muele  l  ""J^'^  ?'  "•  't'  ^  i"S'J^^- 

i  Co.  128  C.  C.  A.  188,  211  Fed.  588;  5*''V      ',.?,•!  ''  ^""'  *o"-  ^™' 

MeLeeu  Lumber  Co.  v.  United  Stete.  J;,    ""i    48    lutere.    Com.     Rep.     499; 

237F.d.460iIllboi,C.R.  CcT.Publfo  f'^  ^n"  P-,'-,";   A''*™",   T.   i   S. 

DUlities  Commiraion,  245  U.  S.  493,  62  J'   "■   ''°-,  V   ^         Com    Rep.   139; 

L.  ed.  426,  P.U.R.1918C,  1279,  38  Sup.  g""""'"    '"  f"-  J-  •»'«'■'•"»,   T;  * 

Ct.  Rep.  170;   Skinner  &  E.   Corp.  v.  ^„^J^S°r   'f    'S"',.'^fj    "?■ 

United  State.,  249  U.  8.  557,  63  L  ed.  ^"J    ?™,',''  plS'^L  5!'%  *    Mfj.    Co. 

772.  39  Sup.  Ct.  Rep.  375.  Ii„^";™"«.  * 'i  ?' '^"ii'V"""- ?"• 

The  roed  of  the  Viek.burg,  Shreve-  «">    ?"    "i"   "l"",    ?1    Intere.    Com. 

pert.  It  Peeifio  Railroad  does  not  ran  JfP-,  ^"i  ^  Midoonlinenl  Oil   Rate., 

through  the  southern  dietriot  of  Mieeie-  £°    lattn.    Com.    Rep.    115;    Northern 

aippi.  Pine  Mfre.  Aaao.  ▼.  Chicago  ft  N.  W. 

Weatbrook   T.   Director  General,   263  B-     Co.    33     Inter..     Com.     Rep.     360; 

Fed.  211.  Knight  Woolen  Mills  v.  Chicago  &  N. 

The  attempted  .ervice  upon  the  Vioks-  W.  R.  Co.  32  Inter..  Com.   Rep.  490; 

burg,    Shreveport,    &    Pacific    Railway  Railroad  Comrs.  v.  Denver  &  R.  O.  B.  Co. 

Company  by  delivering  a  copy  of  the  27  Intera.  Com.  Rep.  522;  Viotor  Mfg. 

summons  to  the  freight  agent  at  Vtcka-  Co.  v.  Southern  R.  Co.  27  Inters.  Com. 

bnrx.  Uisaissippi,  during  Federal  eon-  Rep.  661;  Iowa  State  Bd.  ▼.  Aww™. 
1011  SB*  It.  S. 
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Eastern  R.  Co.  28  Inters.  Com.  Rep.  193;  St«iQhauBer  t.  Order  of  St.  B«nediet, 
Orange  Rice  Mill  Co.  t,  Texas  &  N.  0.    inpra. 

R.  Co.  49  Inters.  Com.  Rep.  250;  New  The  question  of  whether  ornot,  at  the 
York  Harbor  Case,  47  Inters.  Comf  Rep.  dose  of  a  trial,  there  has  been  aubstan- 
643;  Interstate  Commerce  Commission  v.  tial  evidence  to  sustain  a  finding  in  fa- 
Kashville,  C.  ft  St.  L.  R.  Co.  57  C.  C.  A.  vor  of  the  party,  is  a  ciuestion  of  law 
224,  120  Fed.  934;  Interstate  Commerce  which  arises  in  the  trial.  It  is  raised 
Commisaioa  t.  Louisville  ft  N.  R.  Co.  73  by  a  motioo  for  a  jod^ment  or  a  request 
Fed.  409.  for  a  declaration  of  the  law,  or  by  any 

The  anfflciency  of  the  facts  found  by  other  action  which  presents  this  issue 
the  Conuniasion,  and  adopted  by  the  low-  of  law  for  the  court  to  determine  before 
er  court,  to  support  the  judgment,  may    the  trial  ends. 

be  examined  in  an  appellate  court  with-  Sun  Pub.  Co.  v.  Lake  Erie  Asphalt 
out  the  necessity  of  any  exceptions.  Block  Co.  84  C.  C.  A.  584,  157  Fed.  80; 

Seeberger  v.  Schlesinger,  152  U.  S.  Paul  v.  Delaware,  L.  ft  W.  R.  Co.  130 
581,  38  L.  ed.  660,  14  Sup.  Ct.  Rep.  729;    Fed.  954. 

Hooven,  0.  ft  R.  Co.  t,  John  Feather-  Treating  the  declaration  of  the  trial 
stone's  Sons,  49  C.  C.  A.  229,  111  Fed.  judge  that  the  award  of  the  Commission 
81;  Philadelphia  Casualty  Co.  v.  Fech-  was  prima  facie  evidence  of  all  the  facts 
heiraer,  136  C.  0.  A.  25,  220  Fed.  401,  stated  therein  as  a  finding  of  fact,  it 
Ann.  Cas.  1917D,  64;  Mercantile  Trust  was  a  general  finding,  and  cannot  be 
Co.  V.  Wood,  8  C.  C.  A,  658,  19  U.  8.  reviewed  in  this  court. 
App.  567,  60  Fed.  348;  Chicago,  R.  I.  Chicago,  G.  W.  R.  Co.  v.  Minneapolis, 
ft  P.  R.  Co.  V.  Barrett,  111  C.  C.  A.  158,  St  P.  ft  S.  Ste.  M.  R.  Co.  100  C.  C.  A. 
190  Fed.  123;  Mutual  L.  Ins.  Co.  v.  Kel-  41,  176  Fed.  242,  20  Ann.  Cas.  1200; 
It,  52  C,  C.  A.  154,  114  Fed.  271 ;  Wayne  Schmid  v.  Dolan,  93  C.  C.  A.  194,  167 
County  v.  Kennieott,  103  U.  S.  554,  26  Fed.  804;  Union  County  Nat.  Bank  v. 
L.  ed.  486;  Anderson  t.  Messinger,  7  Ozan  Lumber  Co.  103  -C,  C.  A.  584,  170 
L.R.A.(N.S.)  1094,  77  C.  C.  A.  179,  146  Fed.  710;  Dirat  v.  Morris,  14  Wall.  490, 
Fed.  929;  Guaranty  Trust  Co.  v.  Koeh-    21  L.  ed.  723. 

Icr,  115  C.  C.  A.  475,  195  Fed.  669;  If  there  be  any  special  findings  of 
Louisiana  Mut.  L.  Ins.  Co.  t.  Tweed,  7  ultimate  facts  that  are  not  agreed  upon. 
Wall.  44,  19  L.  ed.  65.  there  can  be  no  review,  under  a  general 

<r«  -B     A    a  j.i.      verdict,    of    the    qneation    whether    the 

"*■■  f^j  u-."7"°j*J^i'  .-  judgment  is  supported  by  the  facta 
cause  and  filed  a  brief  for  defendant  in    found. 

•"■"V                    ■    ■  ■  J  __!»..     ^       •  National  Surety  Co.  v.  Cincinnati,  N. 

Where  a  case  is  tned  without  a  jury,  o_  4  x.  P.  R.  Co.  76  C.  C.  A.  19,  145 

there  is  no  right  of  review  by  the  appel-  ybA  35 

tate   court,    when    findings  of  fact  we  p'oder  the  practice  in  Mississippi,  de- 

not  made,  except  as  to  mlings  of  the  feotive  pleading  can  be  challenged  only 

court  during  the  tnal,  excepted  to   at  |,y  demurrer,  both  under  the  state  stat- 

the  time,  and  presented  by  the  bill  of  yt^   and    by    decisions    of    its    supreme 

exceptions;  and  a  statement'of  the  court  court. 

in  its  opinion  as  to  the  facts  and  the  evi-  Marshal  t.  Hamilton,  41  Miss.  229; 

dence   does   not   fall  withm   rulinga  as  whitaker    v.    Comfort,    Walk.    (Mias.) 

contained  in  the  statute.  421. 

Keeley  v.  Opliir  Hill  Consol.  Min.  Co.  ^iie  through  rate  should  not  exceed  the 

96  C.  C.  A.  99,  169  Fed.  598;  Mason  v.  combination  of  the  intermediate  rates. 

Smith,  112  C.  C.  A.  146,  191  Fed.  602;  gyivester  v.  Pennsylvania  R.  Co.  14 

Streeter   v.    Chicago  Sanitary   Disi    66  inters.  Com.  Rep.  673;  Ryan  ▼.  Great 

CCA.  190,133  Fed.  127;  Bell  T.Union  Northern  R.  Co.  18  Inters.  Com.  Rep. 

P.  E.  Co.  114  C.  C.  A.  326, 194  Fed.  366;  226;  Randolph  Lumber  Co.  v.  Seaboard 

Steinhauser  7.  Order  of  St.  Benedict,  a^.  Line  R.  Co.  14  Inters.  Com.  Rep.  339. 

104  Fed.  289.                                ^  To  raise  the  question  of  the  sufficiency 

The  assignment  that  there  is  no  evi-  of  the  evidence  before  the  Interstate 
dence  to  support  the  judgment  raises  a  Commerce  Commission  to  support  its 
qiwstion  of  law,  which  cannot  be  re-  order  of  reparation  sued  upon  herein, 
viewed  unless  presented  to  and  passed  the  defendants  would  have  had  to  tn- 
OD  by  the  trial  court  by  gome  appropriate  cept  to  the  findings  at  the  time,  and 
action  during  the  trial,  unless  the  find-  raise  the  question  by  a  motion  for  judg- 
ing ia  entirely  without  evidence  to  sup-  ment,  or  by  a  request  for  a  declaration 
K)rt  it.  of  law,  or  b;  some  other  action  wbieh 
IB  I..  ««.  *••» 
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would  have  presented  the  matter  for  de- 
termination by  the  court  before  the  trial 
ended. 

Sun  Pub.  Co.  V.  Lake  Erie  Asphalt 
Block  Co.  84  C.  C.  A.  584,  157  Fed.  80; 
Paul  V.  Delaware,  L.  &  W.  R.  Co.  130 
Fed.  954. 

The  exhibits  become  part  of  the  plead- 
ing. 

Weir  V.  Jones,  84  Miss.  610,  37  So. 
128;  Hamer  v.  Rigby,  65  Miss.  41,  3  So. 
137;  Moliue  Plow  Co.  v.  Webb,  141  U. 
S.  616,  35  L.  ed.  879,  12  Sup.  Ct.  Rep. 
100. 

The  defendants  answered  the  com- 
plainant, admitting  the  rendition  of  the 
award,  but  alleging  it  was  improperly 
and  illegally  made,  thereby  tendering 
this  issue.  If  the  complaint  did  not 
state  a  cause  of  action,  this  should  have 
been  raised  by  demurrer. 

Marshal  v.  Hamilton,  41  Miss.  229. 

After  verdict  and  judgment|  the  ob- 
jection comes  too  late. 

[410]  Mr.  Justice  Clarke  delivered 
the  opinion  of  the  court: 

This  is  an  action  instituted  by  a  ship- 
per under  the  provisions  of  §  16  of  the 
Interstate  Commerce  Act,  as  amended 
June  18,  1910  (36  Stat,  at  L.  539,  554, 
chap.  309,  Comp.  Stat.  §§  993,  8584,  5 
Fed.  Stat.  Anno.  2d  ed.  p.  1108,  4  Fed. 
Stat.  Anno.  2d  ed.  p.  475),  against  vari- 
ous carriers,  based  upon  an  order  of  the 
Interstate  Commerce  Commission  for 
the  payment  of  money  found  due  as 
reparation  for  the  exacting  of  an  un- 
reasonable rate  for  the  transportation 
of  "box  shooks"  in  carload  lots  from 
Vicksburg,  Mississippi,  to  Port  Arthur, 
Texas,  which  the  carriers  refused  to  pay. 

It  will  be  necessary  to  consider  only 
the  liability  of  the  defendant  the  Vicks- 
burg, Shreveport,  &  Pacific  Railway 
Company,  hereinafter  referred  to  as  the 
Vicksburg  Company. 

The  petition  in  the  case  was  filed  in 
the  United  States  district  court  for  the 
western  division  of  the  Southern  dis- 
trict of  Mississippi,  and  the  plaintiff 
therein,  defendant  in  error,  for  the  pur- 
pose of  showing  the  venue,  allowed  in 
§  16  of  the  Interstate  Commerce  Act, 
supra,  alleged  that  the  defendant  the 
Vicksburg  Company  was  operating  a 
part  of  its  road  within  that  district. 
The  Vicksburg  Company  challenged  the 
jurisdiction  of  the  district  court  by  a 
plea  in  abatement,  denying  that  it 
owned  or  operated  a  railroad  in  the  dis- 
trict at  the  time  or  for  many  months 
before     the     petition     was     filed,     and 

averred  that  the  person  on  whom  sum- 
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mons  was  served  was  not,  at  the  time, 
its  agent. 

The  shipper  prevailed  in  both  lower 
courts. 

The  venue  provision  of  the  Interstate 
Commerce  Act  allows  such  an  action  at 
we  have  here  to  be  commenced  in  any 
district  "through  which  the  road  of  the 
carrier  runs;"  and  it  is  contended,  first, 
that  the  Vicksburg  Company  did  not 
have  a  road  running  through  the  dis- 
trict of  suit,  and  that,  therefore,  the 
court  did  not  have  jurisdiction  over  tb§ 
case. 

[411]  It  is  stipulated  that  the  Vicks- 
burg Company  is  a  Louisiana  corporation, 
and  that,  at  the  times  involved,  it  owned 
a  railroad  extending  through  Louisiana 
to  Delta  Point,  a  station  on  the  west 
bank  of  the  Mississippi  river,  opposite 
Vicksburg.    Its  cars  were  ferried  to  and 
fro  across  the  river,  and  were  hanledl 
by  the  Alabama  &  Vicksburg  Railroad 
Company,   hereinafter   called    the   Ala- 
bama Company,  over  its  rails  to  freight 
and    passenger    stations    in    Vieksbuig. 
The  Vicksburg  and  the  Alabama  com- 
panies shared  the  expense  of  freight  and 
ticket    offices    in    Vicksburg,    at    which 
tickets  were  sold  and  bills  of  lading  is- 
sued by  the  Vicksburg  Company  from 
Vicksburg  to  various  points  on  its  line. 
The  Vicksburg  Company  filed  passenger 
and   freight  tariffs  with   the  Interstate 
Commerce  Commission  without  any  divi- 
sion of  rates  with  the  Alabama  Com- 
pany,  that   company   being    paid   on  a 
mileage  basis  for  the  service  which  it 
rendered  east  of  the  river.     It  is  alio 
stipulated   *Hhat  exactly   the   same  ar- 
rangement is  now  in  force  between'^  the 
Vicksburg  and  Alabama  companies  ''as 
was  in  effect  before  the  United  States 
government 'took  control  of  these  two 
roads." 

Thus  the  mileage,  passenger,  freight, 
and  tariff  publication,  arrangements 
which  the  Vicksburg  Company  had  with 
the  Alabama  Company,  plainly  were 
equivalent  in  practice  to  a  lease  of  the 
road  of  that  company  to  the  Vicksburg 
Company  for  its  transportation  pur- 
poses, and  the  dealings  of  the  Vicksburg 
Company  with  the  public  and  with  the 
Interstate  Commerce  Commission  with 
respect  to  traffic  to  and  from  Vicksburg 
were  precisely  the  same  as  if  it  had 
owned  or  had  leased  the  Alabama  Com- 
pany's tracks.  The  applicable  vemie 
provision  of  the  Interstate  Commerce 
Act  does  not  require  that  the  carrier 
shall  be  the  owner  of  a  railroad  in  the 
district,  but  only  that  its  road  must  run 

through  it;  and  we  agree  with  the  eir- 
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cnit  coart  of  appeals  in  eoncluding  that 
the  tracks  of  the  Alabama  Company  east 
of  the  river,  in  the  district  [412]  of 
.suit,  under  the  circumstances  of  opera- 
tion as  the  parties  stipulated  them  to  be, 
constituted  them  the  road  of  the  Vicks- 
burg  Company  within  the  meaning  of  the 
act. 

It  is  next  contended  that  the  person 
on  whom  summons  was  served  was  not, 
at  the  time,  an  agent  of  the  Yicksburg 
Company. 

The  return  of  the  marshal  is  that  he 
executed  the  writ  "by  handing  a  true 
copy  of  this  summons  and  petition  for 
judgment  to  Austin  King,  freight  agent 
for  the  Vicksburg,  Shreveport,  &  Pacif- 
ic Railway  Company."  The  plea  in 
abatement  denied,  on  "information, 
knowledge,  and  belief"  of  counsel,  that 
King  was,  at  the  time  of  service,  an 
agent  of  either  of  the  defendants.  No 
evidence  whatever  was  introduced  to 
sustain  this  plea,  and,  in  support  of  it, 
sole  reliance  is  placed  upon  the  stipula- 
tion that  the  government  was  in  control 
of  the  lines  of  the  Vicksburg  Company 
at  the  time  the  petition  was  filed. 

The  unreasonable  rate  for  which  the 
reparation  order  was  made  was  exacted 
on  shipments  moving  long  prior  to  the 
taking  over  of  the  railroads  by  the  gov- 
ernment in  December,  1917,  and  there 
being  no  evidence  that  King  was  not  the 
agent  of  the  Vicksburg  Company,  the 
return  of  the  marshal  was  properly  ac- 
cepted by  both  lower  courts  as  conclu- 
sive. He  may  not  have  been  in  the  em- 
ploy of  the  Director  General  of  Rail- 
roads at  all,  and  it  was  entirely  possible 
for  him  to  have  been  serving  as  agent 
for  both  the  Director  and  the  company. 

Since  the  shipment  for  which  repa- 
ration was  allowed  moved  prior  to  the 
taking  over  of  the  railroads  by  the 
United  States  government,  as  against 
the  objection  of  government  control,  we 
think  the  provision  of  §  10  of  the  Fed- 
eral Railroad  Control  Act  (March  21, 
1918,  40  Stat,  at  L.  451,  456,  chap.  25, 
Comp.  Stat.  §§  3115ia,  3115ij,  Fed.  Stat. 
Anno.  Supp.  1918,  pp.  757,  762)  is  ap- 
plicable and  ample  to  support  the  juris- 
diction; viz.,  that  "actions  at  law  or 
suits  in  equity  may  be  brought  by  and 
against  such  carriers,  and  judgments 
rendered  as  now  provided  by  law;  and 
in  any  action  at  law  or  suit  in  equity 
[413]  against  the  carrier,  no  defense 
shall  be  made  thereto  upon  the  ground 
that  the  carrier  is  an  instrumentality 
or  agency  of  the  Federal  government." 

It  is  further  claimed  that  the  act  of 

Congress  abolishing  the  commerce  court 
•S  Ij.  ed. 


(October  22,  1913,  38  Stat,  at  L.  208, 
219,  chap.  32,  Comp.  Stat.  §  3279,  2 
Fed.  Stat.  Anno.  2d  ed.  p.  169),  reoealed 
by  implication  the  provisions  of  §  16, 
supra,  i>ermitting  such  reparation  suits 
as  we  have  here  to  be  filed  in  the  dis- 
trict court  for  any  district  "through 
which  the  road  of  the  carrier  runs,"  and 
that  for  this  reason  the  district  court 
was  without  jurisdiction. 

The  plaintiff  was  a  Michigan  corpo- 
ration, and,  if  the  provisions  of  §  16 
referred  to  had  been  repealed  at  the 
time  the  case  was  commenced,  the  venue 
was  improperly  laid  and  the  court  was 
without  jurisdiction. 

The  argument  is  that  the  act  of  Con- 
gress abolishing  the  commerce  court,  in 
restoring  to  the  district  courts  the  ju- 
risdiction which  had  been  vested  ex- 
clusively in  that  court,  provided  that 
"the  venue  of  any  suit  hereafter  brought 
to  enforce,  suspend,  or  set  aside,  .  .  . 
any  order  of  the  Interstate  Commerce 
Commission  shall  be  in  the  judicial  dis- 
trict wherein  is  the  residence  of  the 
party  or  any  of  the  parties  upon  whose 
petition  the  order  was  made"  (38  Stat, 
at  L.  219,  chap.  32) ;  and  that  this  pro- 
vision for  venue  is  so  inconsistent  with 
that  of  §  16,  supra,  allowing  suit  to  be 
commenced,  on  an  order  for  the  pay- 
ment of  money,  in  any  district  through 
which  the  road  of  the  carrier  runs,  that 
the  latter  must  be  regarded  as  repealed 
by  implication. 

This  contention  is  much  too  artificial 
and  unsubstantial  for  us  to  consider  it 
in  much  detail.  It  is  enough  to  say  that 
the  two  principal  amendments  to  the 
Interstate  Commerce  Act  of  1887  show 
that  it  has  been  the  plainly  expressed 
policy  of  Congress  to  make  the  prosecu- 
tion of  suits  upon  reparation  orders  for 
the  payment  of  money  progressively 
easier  and  less  expensive  for  the  ship- 
per by  enlarging  the  venue  provisions  of 
them, — doubtless  because  [414]  many 
such  claims  are  so  small  that  if  suit  could 
be  maintained  by  the  owners  only  in  dis- 
tant jurisdictions,  a  large  part  of  them 
would  be  abandoned.  Act  February  4, 
1887,  24  Stat,  at  L.  379,  384,  chap.  104, 
§  16;  Act  June  29,  1906,  34  Stat,  at  L. 
584,  590,  chap.  3591,  §  ^6;  Act  June  18, 
1910,  36  Stat,  at  L.  539,  554,  chap.  309,  § 
16,  Comp.  Stat.  §§  993,  8584,  5  Fed.  Stat. 
Anno.  2d  ed.  p.  1108,  4  Fed.  Stat.  Anno. 
2d  ed.  p.  475.  The  commerce  court  re- 
pealing act  was  a  section  of  an  appro- 
priation act,  and  dealt  with  venue  only 
to  the  extent  necessary  to  redistribute 
the  jurisdiction  of  the  court  abolished, 
and  in  terms  it  repealed  only  acts  or 
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p^rts  of  acts  in  80  far  "as  they  relate 
to'  the  establishment  of  the  commerce 
court/'  and  again  so  far  as  "inconsistent 
with  the  foregoing  provisions  relating 
to  the  commerce  court.''  38  Stat,  at  L. 
219,  221,  chap.  32.  The  venue  provided 
for,  and  relied  upon  in  this  suit,  was 
for  suits  in  the  circuit  (district)  court 
on  an  order  for  the  payment  of  money, 
and  of  such  suits  the  commerce  court 
never  had  jurisdiction. 

The  contention  that  Congress  intended 
by  implication  to  repeal  and  cut  down 
to  such  narrow  limits  the  venue  which 
has  gradually  been  so  liberally  extended 
cannot  be  entertained.  The  terms  of  the 
repealing  act  do  not  justify  it,  and  we 
cannot  doubt  that  if  such  purpose  had 
been  intended,  it  would  not  have  been 
left  to  inference  and  implication,  but 
would  have  been  clearly  expressed. 

Coming  to  the  essentials  of  the  case. 
When  the  cause  came  on  for  trial  on  its 
merits,  a  jury  being  duly  waived,  it  is 
recited  in  the  entry  of  the  judgment 
that  it  was  stipulated  that  either  party 
might  use  in  evidence  any  part  of  the 
record  and  evidence  introduced  in  the 
hearings  before  the  Interstate  Com- 
merce Commission,  which  resulted  in  the 
order  relied  upon,  and  that  any  of  the 
printed  reports  and  findings  of  the  Com- 
mission might  be  used.  It  is  also  re- 
cited that  the  plaintiff  introduced  the 
report  of  the  Interstate  Commerce  Com- 
mission and  the  order  of  the  Commission 
directing  the  payment  of  the  money 
sued  for,  and  rested  its  case,  and  that 
"the  defendant  introduced  no  evidence." 
Thereupon  the  [415]  cotlrt  found  that 
the  report  and  order  of  the  Commission 
constituted  prima  facie  evidence  of  the 
facts  therein  stated,  and  entered  judg- 
ment in  favor  of  the  plaintiff  for  the 
amount  of  the  order,  with  interest  and 
an  attorney's  fee. 

There  was  no  request  made  by  the 
carriers  for  any  ruling  of  law,  and  no 
exception  whatever  was  taken  during 
the  trial.  There  being  no  special  find- 
ings of  fact  by  the  court,  its  general 
finding  has  the  effect  of  a  verdict  of  a 
jury  (Rev.  Stat.  §  649,  Comp.  Stat.  § 
1587,  6  Fed.  Stat.  Anno.  2d  ed.  p.  130), 
is  conclusive  upon  all  matters  of  fact, 
and  there  not  oeing  any  exceptions  to 
rulings  of  law  in  the  progress  of  the 
trial,  the  review  in  this  court  is  limited 
to  the  sufficiency  of  the  complaint  (Rev. 
Stat.  §  700,  Comp.  Stat.  §  1668,  6  Fed. 
Stat.  Anno.  2d  ed.  p.  205).  Norris  v. 
Jackson,  9  Wall.  125,  19  L.  ed.  608;  St. 
Louis  V.  Western  U.  Teleg.  Co.  166  U.  S. 
388.  41  L.  ed.  1044,  17  Sup.  Ct.  Rep. 
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608;  Lehnen  v.  Dickson,  148  U.  S.  71,  37 
L.  ed.  373,  13  Sup.  Ct.  Rep.  481. 

The  contention  that  the  petition  does 
not  state  a  cause  of  action  against  the 
carriers  first  appears  in  the  assignment 
of  errors  in  the  circuit  court  of  appeals, 
after  an  elaborate  answer  and  adverse 
judgment  in  the  district  court.  How- 
ever, the  petition  avers  that  the  shipper 
filed  its  petition  with  the  Interstate 
Commerce  Commission,  claiming  that  it 
had  been  charged  an  unreasonable  rate; 
that,  upon  hearing,  the  Commission  en- 
tered an  order  for  the  pa3'ment  of 
money  "as  reparation  on  account  of  un- 
reasonable rate  exacted  for  the  trans- 
portation" of  its  freight;  that  the  order 
required  payment  to  be  made  by  a  date 
named;  that  the  carriers  had  refused 
pa3anent  when  demanded;  and  that  the 
suit  was  instituted  under  the  Act  to 
Regulate  Commerce  of  1887,  and  amend- 
ments thereof.  To  this  petition  copie:> 
of  the  report  and  order  of  the  Commis- 
sion were  attached.  These  allegations 
were  amply  sufficient  to  meet  the  re- 
quirements of  the  statute,  that  the  peti- 
tion in  such  a  case  shall  set  forth  briefly 
the  causes  for  which  damages  are 
claimed,  and  the  order  of  the  Commis- 
sion in  the  premises.  (36  Stat,  at  L 
539,  554,  chap.  309,  §  16.) 

[416]  It  is  also  contended  that  it  was 
not  competent  for  the  Interstate  Com- 
merce Commission  to  enter  the  order 
which  was  made,  for  the  reason  that,  be- 
fore the  hearing  by  the  Commission,  the 
carriers  had  filed  an  application  for  re- 
lief under  §  4  of  the  Interstate  Commerce 
Act,  as  amended  in  1910,  which  had  not 
been  disposed  of  at  the  time  the  order 
was  made,  and  that  therefore  the  pro- 
vision of  that  act  that  no  rates  or 
charges  lawfully  existing  at  the  time  of 
the  passage  of  the  amendment  should  be 
required  to  be  changed  until  the  deter- 
mination of  such  application  by  the 
Commission  was  applicable.  To  this  it 
is  sufficient  to  say  that  it  appears  from 
the  Commission's  first  report  that,  im- 
mediately after  the  filing  of  the  com- 
plaint with  the  Commission,  the  carriers 
amended  their  tariffs  so  as  to  correct 
the  unreasonable  rate  which  was  com- 
plained of  under  §  3  of  the  act,  and  we 
quite  agree  with  the  Commission  that 
whatever  the  application  under  §  4  may 
have  been  (there  is  no  copy  of  it  in  the 
record),  such  amendment  removed  the 
occasion  for  further  suspension  of  ac- 
tion by  the  Commission  under  the  pro- 
vision quoted.  The  Commission  aptly 
says  that  the  rate  then  on  file  conformed 

''to  the  requirements  of  the  4th  seetioD, 
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and  defendants'  application,  in  so  far  rkN  PETITION  for  a  Writ  of  Manda- 

as  this  adjustment  is  concerned,  has  no  v7  mas  to  the  District  Judge  for  the 

further  office  to  perform."  Eastern  District  of  Virginia,  to  vacate 

The   final   contention   that   the  facts  an  order  remanding  the  cause  to   the 

found  by  the  Interstate  Commerce  Com-  state  court  whence  it  had  been  removed, 

mission  were  so  adopted  by  the  District  Rule  discharged.    Petition  dismissed. 

Court  as  to  become  special  findings  of  The  facts  are  stated  in  the  opinion, 

fact  by  that  court,  which  may  be  re-  ^^   Thomas  K  Schmuck  argued  the 

viewed  by  this  court  without  exception  ^          ^^^  ^i^h  j^^  ^^^^^^  B   Cramer, 

being  taken  to  any  of  them,  is  too  tnv-  f^^^  ^  ^^ief  for  petitioner, 

lal  to  deserve  discussion.  j,*^,-,         ••» 

It  results  that  the  judgment  of  the  Messrs.  Edward  E.   Baird,   Jr.,   and 

Circuit  Court  of  Appeals  is  affirmed.  Gilbert  B.  Swink  argued  the  cause  and 

filed  a  brief  for  respondent. 


'         ■  Mr.  Justice  Olarkd  delivered  the  opin- 

^  ion  of  the  court: 

t417]  IN  THE  MATTER  OF  MATTHEW  xhe  Coalmont  Moshannon  Coal  Com- 

^J?PX.^?^^^^^^T^  1*    COMMERCE  ^  Pennsylvania  corporation,  filed 

CORPORATION,    a    Delaware    Corpora-  V^  ^^.^j^^  ^^\^^  circuit^BOurt  of  the 

tion.  Petitioner.  ^.^y*^^^  Norfolk,  Virginia,  against  the 

(See  S.  C.  Reporter's  ed.  417-420.)  petitioner,  Matthew  Addy  Steamship  & 

Commerce  Corporation,  a  Delaware  com- 
Mandamus  —  to  control  Judicial  act  —  pany,  for  the  recovery  of  damages  for 
remanding  cause  to  state  court.  the  alleged  breach  of  a  contract,  and. 
Mandamus  to  vacate  an  order  which  under  Virginia  practice,  gamisheed  oth- 
improperly  remanded  a  cause  removed  from  ^^   defendants.     In   due   time,   and   in 
a  state  court  18  not  permitted  under  Judicial  ^           ^^le  defendant,   the   peti- 
Code,    §   28,   which   provides   that,   "when-  f.    *^     ,        •       «i^j   ;♦«  ««*;f:L«  *^-  *i,^ 
ever  any  cause  shall  be  removed  from  any  t^o^^^  J^^^em,  filed  its  petition  for  the 
state  cpurt  into  any  district  court  of  the  removal  of  the  case  to  the  district  court 
United  States,  and  the  district  court  shall  of  the  United  States  for  the  eastern  dis- 
decide  that  the  cause  was  improperly*  re-  trict  of  Virginia.    Thereafter  the  plain- 
moved,  and  order  the  same  to  be  remanded  tiff,  in  the  state  court,  filed  a  motion  to 
to  the  state  court  from  whence  it  came,  remand  the  case,  claiming  that  it  was 
such  remand  shall  be  immediately  carried  ^ot  removable,  for  the  reason  that  the 
into  execution  and  no  appeal  or  writ  of  plaintiff    and    the    principal    defendant 
error  from  the  decision  of  the  district  court  fA-ioi  -.p-^  nonrMidenta  of  the  eastern 
so  remandini;  such  cause  shall  be  allowed  '*  l**® J  *^cre  nonresiaenis  oi  me  eastern 
IFor  other  ciUa,  see  Mandamus,  IT.  c.  1 ;  Su-  district  of  Virginia.    The  district  court 
ureme  Court  of  the  United  States,  I.  h,  2,  in  sustained  this  motion  and  ordered  the 
Digest  Sup.  ct.  1908.]  ^^^^  remanded  to  the  state  court. 

[No.  30,  Original.]  The  petition  in  this  proceeding  prays 

that  a  writ  of  mandamus  shall  be  issued, 

Argued  April  11,  1921.    Decided  May  16,  directing  the  district  judge  for  the  east- 

1921.  em  district  of  Virginia  to  vacate  the  or- 

— rr— T — r ; : — —  der.  remanding  the  case,  to  redocket  it 

Note.— As  to  when  mandamus  is  the  j^  the  district  court,  and  that  it  there- 
proper  remedy,  generally— see  notes  to  upon  be  heard  and  determined  accord- 
United  States  ex  rel.  International  Con-  jng  to  law.  A  rule  to  show  cause  was 
tracting  Co.  v.  Lamont,  39  L.  ed.  U.  S.  issued,  and  the  judge  has  filed  his  re- 
160;  M'Guny  v.  Silliman,  4  L.  ed.  U.  S.  turn,  in  which  he  asserts  that  the  peti- 
263;  Fleming  v.  Guthrie,  3  L.R.A.  54;  tion  should  be  dismissed,  for  the  reason 
Burnsville  Tump.  Co.  v.  State,  3  L.R.A.  that  mandamus  is  not  an  appropriate 
265;  State  ex  rel.  Charleston,  C.  &  C.  remedy,  because  not  permitted  by  the 
E.  Co.  V.  Whitesides,  3  L.R.A.  777,  and  provisions  of  §  28  of  the  Judicial  Code 
Ex  parte  Hum,  13  L.R.A.  120.  [36  Stat,  at  L.  1094,  chap.  231,  Comp. 

On  mandamus  to  control  judicial  ac-  Stat.  §  1010,  5  Fed.  Stat.  Ajino.  2d  ed. 

tion — see  notes  to  Re  Morgan,  29  L.  ed.  p.  16],  reading  as  follows: 

U.  S.  135,  and  State  ex  rel.  Bayha  v.  "Section  28.     .     .     .     Whenever  any 

Kansas  City  Ct.  of  Appeals,  3  L.R.A.  cause  shall  be  removed  from  any  state 

476.  court   into   any   district   court   of   the 

On  mandamus  in  exercise  of  superin-  United    States,   and   the   district   court 

tending  control  over  inferior  court — see  shall  decide  that  the  cause  was  improp- 

note  to  State  ex  rel.  Fourth  Nat.  Bank  erly  removed,  and  order  the  same  to  be 

V.  Johnson,  51  L.R.A.  33.  remanded    to    the    state    court    from 

•6  li.  cd.  1097 
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whence  it  came,  such  remand  shall  be 
iniiiiediately  carried  into  execution  and 
no  appeal  or  writ  of  error  from  the  de- 
cision of  the  district  court  so  remanding 
such  cause  shall  be  allowed." 

This  language  of  the  Judicial  Code 
first  appeared  in  the  Act  of  Congress 
of  March  3,  1887  (24  Stat,  at  L.  652, 
chap.  373),  as  re-enacted  on  August  13, 
1888  (25  Stat  at  L.  433,  chap.  866, 
Oomp.  Stat.  §  991  (1)),  and  it  has  con- 
tinued unchanged  except  by  the  substi- 
tution of  the  district  for  the  circuit 
court. 

In  1890,  in  the  case  of  Re  Pennsyl- 
vafiia  Co.  137  U.  S.  451,  34  L.  ed.  738, 
11  Sup.  Ct.  Rep.  141,  it  was  held  that 
the  power  which  this  court  had  before 
the  passage  of  the  acts,  supra,  to  afford 
a  remedy  by  mandamus  when  a  cause, 
removed  from  a  state  court,  was  improp- 
erly remanded  thereto,  was  taken  away 
by  these  acts.  Upon  full  consideration 
of  the  prior  legislation,  this  court,  in 
the  opinion  in  that  case,  said  of  the 
language  of  the  statute  quoted,  p.  454: 

*^In  terms,  it  only  abolishes  appeals 
and  writs  of  error,  it  is  true,  and  does 
not  mention  writs  of  mandamus;  and 
[419]  it  is  unquestionably  a  general 
rule  that  the  abrogation  of  one  remedy 
does  not  affect  another.  But  in  this 
case  we  think  it  was  the  intention 
of  Congress  to  make  the  judgment 
of  the  circuit  court,  remanding  a  cause 
to  the  state  court,  final  and  conclu- 
sive. The  general  object  of  the  act 
is  to  contract  the  jurisdiction  of  the 
Federal  courts.  The  abrogation  of  the 
writ  of  error  and  appeal  would  have 
had  little  effect  in  putting  an  end  to 
the  question  of  removal,  if  the  writ 
of  mandamus  could  still  have  been  sued 
out  in  this  court.  It  is  true  that  the 
general  supervisory  power  of  this  court 
over  inferior  jurisdictions  is  of  great 
moment  in  a  public  point  of  view,  and 
should  not,  upon  light  grounds,  be 
deemed  to  be  taken  away  in  any  case. 
Still,  although  the  writ  of  mandamus  is 
not  mentioned  in  the  section,  yet  the  use 
of  the  words  'such  remand  shall  be  im- 
mediately carried  into  execution,'  in  ad- 
dition to  the  prohibition  of  appeal  and 
writ  of  error,  is  strongly  indicative  of 
an  intent  to  suppress  further  prolonga- 
tion of  the  controversy,  by  whatever 
process.  We  are,  therefore,  of  opinion 
that  the  act  has  the  effect  of  taking 
away  the  remedy  by  mandamus,  as  well 
as  that  of  appeal  and  writ  of  error." 

In  Fisk  V.  Henarie,  142  U.  S.  459,  468, 
35  L.  ed.  1080,  1082,  12  Sup.  Ct.  Rep. 
207,    Re   Pennsylvania   Co.   supra,   was 
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cited  as  authority  for  the  declaration 
that  "review  on  writ  of  error  or  appeal 
or  by  mandamus  is  taken  away"  by  the 
statutes  cited. 

In  Missouri  P.  R.  Co.  v.  Fitzgerald, 
160  U.  S.  556,  581,  40  L.  ed.  536,  542, 
16  Sup.  Ct.  Rep.  389,  this  court  said: 
"It  was  subsequently  decided  in  the  ease 
of  Re  Pennsylvania  Co.  137  U.  S.  451, 
454,  34  L.  ed.  738,  740,  11  Sup.  Ct 
Rep.  141,  that  the  power  to  afford  a 
remedy  by  mandamus  when  a  cause,  re- 
moved from  a  state  court,  is  improperly 
remanded,  was  taken  away  by  the  Acts 
of  March  3,  1887,  and  August  13,  1888." 

In  Powers  v.  Chesapeake  &  0.  R.  Co. 
169  U.  S.  92,^  98,  42  L.  ed.  673,  675,  18 
Sup.  Ct.  Rep.  264,  it  was  said  that  an 
order  remanding  a  case  such  as  we  have 
here  "is  not  reviewable  by  this  court." 

[420]  In  McLaughlin  Bros.  v.  Hal- 
lowell,  228  U.  S.  278,  57  L.  ed.  835,  33 
Sup.  Ct.  Rep.  465,  it  is  held  that  an  order 
of  the  United  States  circuit  court,  re- 
manding a  case  to  a  state  court,  is  not 
reviewable  here,  directly  or  indirectly; 
citing  Missouri  P.  R.  Co.  v.  Fitzgerald, 
160  U.  S.  556,  40  L.  ed.  536,  16  Sup.  Ct. 
Rep.  389. 

It  is  obvious  that  this  statute,  and 
these  decisions  interpreting  it,  rule  the 
case  at  bar,  and  require  that  the  petition 
for  mandamus  be  dismissed. 

It  is  not  important  to  inquire  to  what 
extent,  if  at  all,  Ex  parte  Wisner,  203 
U.  S.  449,  51  L.  ed.  264,  27  Sup.  Ct. 
Rep.  150,  and  Re  Moore,  209  U.  S.  490, 
52  L.  ed.  904,  28  Sup.  Ct.  Rep.  585,  706, 
14  Ann.  Cas.  1164,  departed  from  the 
statute  and  decisions  cited,  for  the  cor- 
rect rule  with  respect  to  the  function 
and  use  of  the  writ  of  mandamus  has 
been  so  often  announced  in  other  later 
cases  that  it  has  become  entirely  settled. 
Ex  parte  Harding,  219  U.  S.  363,  55  L. 
ed.  252,  37  L.R.A.(N.S.)  392,  31  Sup. 
Ct.  Rep.  324;  McLaughlin  Bros.  v.  Hal- 
lowell,  228  U.  S.  278,  57  L.  ed.  835,  33 
Sup.  Ct.  Rep.  465;  Ex  parte  Roe,  234 
U.  S.  70,  58  L.  ed.  1217,  34  Sup.  Ct. 
Rep.  722;  Pacific  Live  Stock  Co.  v. 
Lewis,  241  U.  S.  440,  447,  60  L.  ed. 
1084,  1096,  36  Sup.  Ct.  Rep.  637;  Ex 
parte  Park  Square  Automobile  Station, 
244  U.  S.  412,  61  L.  ed.  1231,  37  Sup.  Ct 
Rep.  732;  Ex  parte  Park  &  Tilford,  245 
U.  S.  82,  62  L.  ed.  164,  38  Sup.  Ct.  Rep. 
15. 

The  conflict  of  opinion  in  the  lower 
courts  with  respect  to  the  right  of  re- 
moval from  a  state  court  of  a  ease  in 
which  the  opposing  parties  are  citizens 
of  different  states,  and  neither  is  a  resi- 
dent of  the  state  in  whieh  the  ease  is 
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commenced,  is  much  to  be  regretted; 
bdt  §  28  of  the  Judicial  Code  is  control- 
ling, and  Congress  alone  has  power  to 
^ord  relief. 

Rule  discharged. 

Petition  dismissed. 


[421]    BETHLEHEM    MOTORS   CORPO- 
RATION et  al.,  Plffs.  in  Err., 

V. 

OEORGE  W.  FLYNT,  Sheriff,  etc.,  and  D. 
A.  Stafford,  Sheriff,  etc. 

(See  S.  0.  Reporter's  ed.  421-427.) 

Courts  —  jurisdiction  —  foreign  corpo- 
rations. 

1.  Foreign  corporations  doing  business 

in  a  state,  and  having  an  agent  there,  are 

within  the  jurisdiction  of  the  state  for  the 

purpose  of  suit  against  them. 

[For  other  cases,  see  Courts,  II.  b,  1,  In  Di- 
gest Sup.  Ct.  1908.] 

Constitutional  law  —  equal  protection 
of  tbe  laws  —  state  license  tax. 

2.  A  state  act  imposing  a  license  tax 
upon  all  manufacturers  or  persons  or  cor- 
porations engaged  in  selling  automobiles  in 
the  state  unconstitutionally  discriminates 
against  nonresident  manufacturers  doing 
business  in  the  state  through  local  sales 
agents,  where  it  reduces  the  tax  to  one  fifth 
of  its  normal  amount  if  the  manufacturer 
of  the  automobiles  has  three  fourths  of  his 
assets  invested  in  the  bonds  of  the  state  or 
of  some  of  its  municipalities,  or  in  other 
property  situated  therein  and  returned  for 
taxation. 

[For  otber  cases,  see  CoDstitutional  Law,  IV. 
a,  4,  in  Digest  Sup.  Ct.  1008.] 

Commerce  —  state  license  tax  —  dis- 
crimination against  products  of  oth- 
er states. 

3.  The  imposition  of  a  state  license  tax 


upon  local  agents  to  whom  automobiles  are 
consigned  for  sale  by  their  nonresident 
manufacturers,  which  discriminates  in  fa- 
vor of  the  product  of  resident  manufactu- 
rers, is  an  unconstitutional  attempt  by  the 
state  to  regulate  interstate  commerce,  it 
being  in  effect  a  tax  upon  the  importation 
of  the  automobiles  into  the  state. 
[For  other  cases,  see  Commerce  IV.  b,  1 ;  Y. 
In  Digest  Sup.  Ct.  1008.] 

[No.  254.] 

Submitted  March  22,  1921.     Decided  June 

a,  1921. 

IN  ERROR  to  the  Supreme  Court  of 
the  State  of  North  Carolina  to  review 
a  decree  which  affirmed  a  decree  of  the 
Superior  Court  of  Forsyth  County,  in 
that  state,  refusing  to  restrain  a  levy 
upon  automobiles  to  enforce  a  state  li- 
cense tax.  Reversed  and  remanded  for 
further  proceedings. 

See  same  case  below,  178  N.  C.  399, 
100  S.  E.  693. 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  E.  Alexander  submitted  the 
cause  for  plaintiffs  in  error: 

A  state  may  not  impose  a  license  tax 
which  in  effect  discriminates  against  the 
citizens  or  products  of  another  state  or 
country. 

12  C.  J.  pp.  104, 105,  §§  142, 145;  Tier- 
nan  V.  Rinker,  102  U.  S.  123,  26  L.  ed. 
103 ;  Ames  v.  People,  25  Colo.  508,  65  Pac. 
725;  Sinclair  v.  State,  69  N.  C.  47;  Com. 
V.  Myer,  92  Va.  809,  31  L.R.A.  370,  23 
S.  E.  915;  Weber  v.  Virginia,  103  U.  S. 
344,  26  L.  ed.  565. 

Substance,  and  not  form,  controls  in 
determining  whether  a  particular  trans 
action  is  one  of  interstate  commerce. 

12  C.  J.  p.  21,  §  19;  Heyman  v.  Hays, 


Note. — ^As  to  constitutional  equality 
of  privileges,  immunities,  and  protec- 
tion, generally — see  note  to  Louisville 
Safety  Vault  &  T.  Co.  v.  LouisvUle  &  N. 
R.  Co.  14  L.R.A.  579. 

On  discrimination  against  nonresi- 
dents by  statute  or  municipal  ordinance 
imposing  license  or  occupation  tax — see 
note  to  State  v.  Williams,  40  L.R.A. 
(N.S.)  286. 

As  to  state  licenses  or  taxes,  generally, 
as  affecting  interstate  commerce — see 
notes  to  Rothermel  v.  Meyerle,  9  L.R.A. 
366;  American  Fertilizing  Co.  v.  North 
Carolina  Bd.  of  Agri.  11  L.R.A.  179, 
Gibbons  v.  Ogden,  6  L.  ed.  U.  S.  23; 
Brown  v.  Maryland,  6  L.  ed.  U.  S.  678; 
Batterman  v.  Western  U.  Teleg.  Co.  32 
L.  ed.  U.  S.  229 ;  Harmon  v.  Chicago,  37 
L.  ed.  U.  S.  217;  Cleveland,  C.  C.  &  St. 
L.  R.  Co.  V.  Backus,  38  L.  ed.  U.  S.  1041; 
Postal  Teleg.  Cable  Ca  v.  Adams,  39  L. 
•5  li.  ed. 


ed.  U.  S.  311;  and  Pittsburg  &  S.  Coal 
Co.  V.  Bates,  39  L.  ed.  U.  S.  538. 

On  state  regulation  of  interstate  or 
foreign  commerce — see  notes  to  Norfolk 
&  W.  R.  Co.  V.  Com.  13  L.R.A.  107; 
Brown  v.  Maryland,  6  L.  ed.  U.  S.  678; 
and  Gloucester  Ferry  Co.  v.  Pennsyl- 
vania, 29  L.  ed.  U.  S.  158. 

As  to  the  validity  of  class  legislation, 
generally — see  notes  to  State  v.  Good- 
will, 6  L.R.A.  621,  and  State  v.  Loomis, 
21  li.R.A.  789. 

On  validity  of  occupation  tax  under 
the  commerce  clause — see  note  to  West- 
ern U.  Teleg.  Co.  v.  Taggart,  60  L.R.A. 
691. 

On  peddlers  and  drummers  as  related 
to  interstate  commerce — see  note.**  to 
Stockard  v.  Morgan,  46  L.  ed.  U.  S. 
785,  and  Wagner  v.  Covington,  64  L.  ed* 
U.  S.  158. 
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236  T7.  S.  178,  G9  L.  ed.  527,  35  Sup.  Ct.  of   the   time   other   eorporationi   "lot 

Bep.  403.  the  purpose  of  Belling  and  deliyering 

TraoBactiODs  of  interatate  commerce  aaid  tnieka  and  automobiles."  Thej 
coropreheod  every  negotiation,  initiatory  were  consigned  to  the  two  latter  com- 
and  intervening  act,  contract,  trade,  and  panics,  and  were  sold  direct  hy  them 
dealing  between  citizens  of  any  state  or  from  their  storage  warehouse,  being  con- 
territory  or  the  District  of  Columbia  and  signed  to  them  for  that  purpose,  and  not 
those  of  another  political  division  of  the  to  be  nsed  exclusively  as  samples  or  for 
United  States,  which  contemplates  and  demonstration  purposes,  nor  used  or  in- 
causes  an  importation  into  the  state,  ei-  tended  to  be  used  simply  for  the  pnr- 
ther  of  goods,  of  persona,  or  of  informa-  pose  of  soliciting  orders  to  be  filled  by 
tion.  shipment  from  the  place  of  their  manu- 

12  C.  J.  p.  21,  §  19,  note  28.  feature. 

Mr.  James  S.  llaniini.  Attorney  Gen-  ,  .""u'i?"  i"  error  brought  thi.  mi  in 

oral  of  North  Ca^SK  submitted  the  S'.'TI^  TflSLT. "f  ,™rS„™ 

cause    for   defendants   in    error.     Mr.  "•'"■u  'b«  defendants  in  error  from 

iSSk  Nash  was  on  the  brief"  """^  ""*  ""''  ■°''  "'■    ^  P"limmary 

(lant  Bash  was  on  the  bnel.  restraining  order  was  granted.     It  waa 

There  .s  nothing  m  the  statute  ttailf  „t         „f,     ais.olvod      The  order  of 

or  in  .ts  operation  which  imposes  any  j;  J„tion  was  affirmed  hy  the  suprome 

burden  on  mterstato  commerce.  court,  thereby  sustaining  the  lieen»  tai, 

24? U"§:  l^k Sed'-Ssf 38* S °p  C?   Z'^t'^l  '""  '"  ""'°°°'""*  ""^ 

',&„-°l'  irjo'r  ■'•fif,  I's  J  ^%'        [*2S1  A  aummary  of  the  act  hy  which 

S"  ".,S  ^''  "  h  '^:  *^h,^,?T  "     •  license  is  reqnked  is  necessary.    It  pro- 

S'^Hf  Ul'ff'J  ™r°4  t    i  »?J'  i   '"<«  i°  i  ri%b,f.  231,  of  Ih.  Uw.  of 
Brickell,  233  U.  S.  304,  58  L.  ed.  974,  34   j,„   ,^,8  ^^^^  £„„,;,,„„,  „,  „i^ 

ft     ;.?j  .-i.      ,.    ...      ■    ■  mobilea,  "engaged  in  the  bnsineas  of  sen. 

The  statute  does  not  illegaBy  disonmi-  .      n,^„„J^  this  state,  or  every  per. 

nale  against  nonr.sidenU  „|  „,     ^^„,  „  corporation  engaged 

,  '".    So    ,o  ^"'"'fe^i  "■  fi**!'  '^  in  selling  automobiles  in  this  sute,  the 

L  ed.  323,  19  Sup.  Ct.  Rep.  68;  Key-  „„„ii„r  of  which  ha.  not  paid  the 

JA^.A"'!.'^,™-,?- #""?:'  i™    ™f-   liueuse  tai  provided  tor  in  this^ction, 
MS,  45  L  ed.  269,  21  Sup.  «.  Eep.  201;    ^,,„„  ^„.^    ^  ^^^      ,„  „,,  „; 

62  L.  ed.  647,  38  Sup.  Ct.  Rep.  267.  ,„,„„,  ,  ,„  „f  ;|5oo,  ind  obtain  a  li. 

rioai   M_    T    ..-     w.B. —   jj!-     00030   fot    Conducting   such    buainesa" 

[422)   Mr.   Justice  HcEenn.  deliv-   ^^  ,    ^    ^^»^i^,  ^^,t  ,,^„_ 

•red  the  opinion  of  the  court :  p.„y  ,he  application  for  a  license,  which 

The  defendants  m  error  arc,  re.pec-  E,„U,  j/^riling.    A  licensee  may  cm. 

ti.el.v,  sherjlls  of  Fo^yth  and  O„,|lo,d  unlimited  nmnber  of  agont^  hot 

counties,    North    Carolina.      Under    the  *^    c           t      «  .l„  „4.„i.„  „_„  i„^,.  „  »,- 

1           f  li,      .  4„  f„-  (U„  »«««»,.™„„t  „c  each  county  of  the  state  may  levy  a  tax 

law,  of  the  state,  for  the  nonpayment  of  ^  ^__^    ^^^  ^^  ^jl.'^ 

a  license  tax,  the  former  levied  on  a  ,(,;  ,lJ,,e  i,  one  (and  it  i.  of  spiial 
motor  imct  belonging  to  the  Bethlehem  j^^^^,  ^  H,  „,^,  „,t„  y.  „;,  „„;. 
Corporation  (rei^erred  o  a.  the  Penn-  P  representative  of  "^such 
sylvanincorporalion);  the  alter  lev  ed  „„i„,fj,„„  .^.S  „,.  ,i,t  „,.  .^^ 
on  a  car  belonginB  to  the  National  Motor  .,„»„„„„,  _i,-._i„r. 
Car  &  Vehicle  Corporation  (referred  to  "f""  ",  .T  /  M  ?\l,l  !.?« 
88  the  Indiana  corporation).  The  trucks  that  at  least  three  fonrtha  of  the  en t  re 
are  manufactured  in  Pennsylvania;  the  assets  of  the  said  manufacturer  of  auto- 
ears  in  Indiana;  and  they  are  distributed  mobiles  are  invested'  m  the  bonds  of 
in  North  Carolina  and  other  states  the  state  or  any  of  its  counties,  cities, 
through  W.  Irving  Yonng  &  Company  or  towns,  or  in  property  situated  there- 
(relcrred  to  as  the  Delaware  corpora-  in,  and  returned  for  taxation,  the  taiea 
tion),  a  corporation  of  the  state  of  named  in  the  section  shall  be  one  fifth 
Delaware,  which  condncts  its  business  of  those  named.  Upon  the  renewal  of  a 
in  North  Carolina  by  the  Liberty  Mo-  license  that  shall  have  been  in  force 
tors  Corporation  and  the  National  less  than  six  months,  a  rebate  of  *2S0 
Motors  Company,  these  companies  be-  ia  allowed  on  the  new  license, 
iiy;  corporations  of  North  Carolina.  Two  contentions  are  made  by  the 
And  it  is  the  finding  or  conclusion  of  plaintiffs  in  error: 

the  trial  court  that  "both  corporations  (1)  That  the  act  imposing  the  tax  of- 

therenpon  were  and  became  the  agents"  fends  the  equal  protection  of  the  lam 
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clause  of  the  14th  Amendment  of  the 
Constitution  of  the  United  States. 

(2)  That  the  act  attempts  to  regulate 
interstate  commerce,  in  contravention  of 
the  commerce  clause  of  the  Constitution. 

The  contentions  depend  upon  different 
considerations.  The  basis  of  the  first  is 
that  they,  the  corporations,  are  discrimi- 
nated against;  the  basis  of  the  second  is 
that  their  products  are.  The  conten- 
tions, therefore,  should  not  be  [424] 
confused.  They  fall  under  two  heads :  (1) 
If  the  Pennsylvania  corporation  and  the 
Indiana  corporation  and  the  Delaware 
corporation  are  doing  business  in  the 
state,  and,  therefore,  within  its  jurisdic- 
tion, they  undoubtedly  can  complain  of 
a  discrimination  against  them  that  is  of- 
fensive to  the  14th  Amendment.  South- 
em  R.  Co.  V.  Greene,  216  U.  S.  400,  415, 
54  L.  ed.  536,  540,  30  Sup.  Ct.  Rep.  287, 
17  Ann.  Cas.  1247.  (2)  If,  however,  they 
are  not  in  the  state  and  subject  to  its 
jurisdiction,  and  seek  to  enter,  the  tax 
may  be  considered  a  condition  which  the 
statute  may  impose.  Paul  v.  Virginia, 
8  Wall.  168,  19  L.  ed.  357,  and  a  number 
of  subsequent  cases,  including  Southern 
R.  Co.  V.  Greene,  supra.  Unless,  as 
plaintiffs  in  error  contend,  the  tax  is  a 
discrimination  against  their  products. 

These  contentions  we  will  consider  in 
their  order,  keeping  them  as  separate  as 
possible. 

(a)  This  court  has  decided  too  often 
to  need  citation  of  the  cases  that  corpo- 
rations  doing  business  in  a  state,  and 
having  an  agent  there,  are  within  the 
jurisdiction  of  the  state  for  the  purpose 
of  suit  against  them,  and  we  may  assume 
thnt  the  principle  is  applicable  here,  and 
that  the  Pennsylvania  corporation,  the 
Indiana  corporation,  and  the  Delaware 
corporation  are  within  the  jurisdiction 
of  the  state,  and  subject  to  its  laws, 
equally  with  the  corporations  of  the 
state.  It  will  be  observed,  however,  that 
the  act  under  review  applies  to  all  manu- 
facturers and  persons  engaged  in  selling 
automobiles  in  the  state.  The  act  makes 
no  distinctions  between  nonresident 
and  resident  manufacturers.  Where- 
in, then,  is  there  discrimination? 
It  is  contended  to  be  in  the  pro- 
vision which  reduces  the  tax  to  one 
fifth  of  its  amount—from  $500  to 
$100 — if  the  manufacturer  of  the  auto- 
mobiles has  three  fourths  of  his  assets 
invested  in  the  bonds  of  the  state  or 
some  of  its  municipalities,  or  in  other 
property  situated  therein  and  returned 
for  taxation.  The  provision  is  declared 
to  be  impossible  of  performance,  and  its 
effect  to  be  that  a  manufacturer  not  hav- 
45  li.  ed. 


ing  such  investment  of  property  is 
[425]  charged  $500  for  a  license,  and 
one  having  such  investment  of  property 
is  charged  only  $100.  And  plaintiffs  in 
error,  it  is  asserted,  are  necessarily  in 
the  $500  class.  The  contrasting  asser- 
tion is  that  local  manufacturers  are  in 
the  $100  class,  and  that,  therefore,  there 
is  illegal  discrimination  in  their  favor. 

In  explicit  specification  of  such  dis- 
crimination plaintiffs  in  error  assert  that 
the  provision,  as  applied  to  them,  is 
"contrary  to  all  common  sense,"  and  that 
the  supreme  court  conceded  the  improb- 
ability of  compliance  with  it  by  the 
manufacturer  of  another  state. 

The  attorney  general  of  the  state 
seems  to  concur  in  the  denunciation,  and 
adds  to  it  the  declaration  that  the  in- 
sistence of  the  act  is  of  an  "utterly  futile 
project;"  but  adds,  in  order  to  remove 
or  palliate  its  discrimination,  it  is  as 
"futile"  to  manufacturers  of  the  state  as 
to  manufacturers  of  other  states,  and 
considers  it  nugatory.  His  words  are, 
"from  nothing,  nothing  can  arise,"  and 
that  "discrimination  cannot  be  predi- 
cated upon  any  scheme  which  is  not 
workable."  He  therefore  dismisses  the 
provision  as  not  applicable. 

May  we  accept  his  view  of  it,  that  is, 
regard  the  condition  as  a  mere  brutum 
f  ulmen,  imposing  no  condition  or  burden, 
against  the  decision  of  the  supreme  court 
of  the  state?  The  court  has  assumed  its 
efficacy  and  regarded  it  as  a  legal  condi- 
tion upon  the  Pennsylvania  corporation, 
the  Indiana  corporation,  and  the  Dela- 
ware corporation,  doing  business  in  the 
state.  We  are  unable  to  concur  in  this 
conclusion.  It  is  a  perilous  power  to 
concede  to  the  state,  and  it  is  immediate- 
ly manifest  that  it  can  be  exerted  to  pre- 
vent all  commerce  of  those  corporations 
(or  other  corporations)  with  the  state, 
except  as  the  commerce  might  be  through 
direct  personal  purchases  and  importa- 
tions. In  other  words,  the  power  can  be 
exerted  to  exclude  the  products  of  those 
corporations  and  every  other  corpora- 
tion, if  they  have,  or  it  has,  agents  in 
the  state. 

[420]  But  if  that  provision  can  be 
dismissed  as  nugatory,  as  the  attorney 
general  asserts,  we  encounter  the  alter- 
native provision  which  requires  the  in- 
vestment of  a  like  proportion  of  assets 
of  foreign  manufacturers  in  other  prop- 
erty in  the  state  returned  for  taxation. 
In  resistance  to  the  assertion  that  the 
provision  discriminates  against  nonresi- 
dent manufacturers,  the  attorney  gener- 
al contends  that  it  is  as  applicable  to 
resident  manufacturers   as   to   nonresi- 
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dent  manufacturers,  and,  of  course,  his 
inference  is  that  its  condition  can  be 
performed  as  easily  by  one  as  by  the 
other,  and  discriminates  against  neither. 

To  this  we  cannot  assent.  The  condi- 
tion ean  be  satisfied  by  a  resident  manu- 
facturer, his  factory  and  its  products  in 
the  first  instance  being  within  the  state ; 
it  cannot  be  satisfied  by  a  nonresident 
manufacturer,  his  factory  necessarily  be- 
ing in  another  state,  some  of  its  products 
only  at  a  given  time  being  within  the 
state.  Therefore,  there  is  a  real  discrim- 
ination, and  an  offense  against  the  14th 
Amendment,  if  we  assume  that  the  cor- 
porations are  within  the  state. 

(b)  If  they  are  not  within  the  state, 
their  second  contention  is  that  the  act 
is  an  attempt  to  regulate  interstate  com- 
merce. If  it  have  that  effect  it  is  illegal ; 
for  a  tax  on  an  agent  of  a  foreign  cor- 
poration, for  the  sale  of  a  product,  is 
a  tax  on  the  product,  and  if  the  product 
be  that  of  another  state,  it  is  a  tax  on 
commerce  between  the  states.  Welton 
V.  Missouri,  91  U.  S.  276,  23  L.  ed.  347; 
Webber  v.  Virginia,  103  U.  S.  344,  26 
L.  ed.  565;  I.  M.  Darnell  &  Son  v.  Mem- 
phis, 208  U.  S.  113,  52  L.  ed.  413,  28  Sup. 
Ct.  Rep.  247.  This  is  the  assertion  of 
plaintiffs  in  error;  defendants  in  error 
oppose  a  denial  to  the  assertion,  and  the 
denial  is  supported  by  the  supreme  court 
on  the  authority  of  Brown  v.  Houston, 
114  U.  S.  622,  29  L.  ed.  257,  5  Sup.  Ct. 
Rep.  1091;  Singer  Sewing  Mach.  Co.  v. 
Brickell,  233  U.  S.  304,  58  L.  ed.  974,  34 
Sup.  Ct.  Rep.  493.  The  basis  of  the  de- 
nial and  its  support  by  the  supreme  court 
is  that  the  automobiles  had  passed  out  of 
interstate  commerce  and  had  reached  re- 
pose in  the  state,  and  blend  with  the 
other  things  of  the  [427]  state,  and  be- 
came subject  to  intrastate  regulation.  It 
is  doubtful  if  that  be  a  justifiable  deduc- 
tion from  the  findings  of  the  trial  court. 
But  comment  is  not  necessary.  It  is  the 
finding  of  the  court  that  the  automobiles 
were  in  the  hands  of  the  agents  of  the 
consigning  corporations,  and,  therefore, 
a  tax  against  them  was  practically  a  tax 
on  their  importation  into  the  state.  It 
is  not  necessary  to  say  it  would  be  use- 
less to  send  them  to  the  state  if  their  sale 
could  be  prevented  by  a  prohibitive  tax, 
or  one  so  discriminating  that  it  would 
prevent  competition  with  the  products  of 
the  state.  This  is  the  ruling  of  the  cases 
which  we  have  cited.  It  is  especiallj'  the 
ruling  in  I.  M.  Darnell  &  Son  v.  Mem- 
phis, supra.  The  imposition  of  such  a 
tax  is  practically  the  usurpation  of  the 
power  of  Congress  over  interstate  com- 
merce, and  therefore  illegal. 
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Judgment  reversed  and  cause  r» 
manded  for  further  proceedings  not  in- 
consistent with  this  opinion. 

Mr.  Justice  Pitney  and  Mr.  Justice 
Brandeis  dissent. 


MICHIGAN  CENTRAL  RAILROAD  COM- 
PANY,  Petitioner, 

V. 

MARK  OWEN  &  COMPANY. 

(See  S.  C.  Reporter's  ed.  427-438.)' 

Carriers  —  liability  for  loss  —  effect  of 
placement  and  notice  to  consli^ee. 

1.  The  relation  of  a  carrier  to  a  ship- 
ment during  the  first  forty-eight  hours  aft- 
er a  car  has  been  placed  on  a  public  deliv- 
ery track  at  destination,  and  notice  of 
arrival  has  been  given  to  the  consignee,  is 
that  of  carrier,  where  the  bill  of  lading  pro- 
vides that  "property  not  removed  by  the 
party  entitled  to  receive  it  within  forty- 
eight  hours,  exclusive  of  legal  holidays, 
after  notice  of  its  arrival  has  been  duly 
sent  or  given,  may  be  kept  in  car,  depot,  of 
place  of  delivery  of  the  carrier,  subject  t» 
a  reasonable  charge  for  storage  and  to  car- 
rier's responsibility  as  warehouseman  only, 
or  may  be,  at  the  option  of  the  carrier,  re- 
moved to  and  stored  in  a  public  or  licensed 
warehouse  at  the  cost  of  the  owner,  and 
there  held  at  owner's  risk  and  without  lia- 
bility on  the  part  of  the  carrier,  and  sub- 
ject to  a  lien  for  all  freight  and  other  law- 
ful charges,  including  a  reasonable  char«>e 
for  storage."  Until  the  responsibility  of 
warehouseman  attaches,  that  of  carrier  con- 
tinues. 

[For   otber   cases,   see   Carriers,    II.  b.   8,   !» 
Digest   Sup.  Ct.   1908.] 

Carriers  —  delivery  —  placing  car  on 
public  delivery  track. 

2.  Delivery  to  a  consisnee  which  will 
relieve  a  carrier  from  liability  as  such  for 
the  contents  of  the  car  is  not  made  by  the 
carrier's  placing  the  car,  as  it  arrives,  on 
a  public  delivery  track,  with  notice  thereof 
to  the  consignee,  and  by  his  acceptance  of 
the  car,  brei^ing  the  seal,  and  beginning  to 
unload  it. 

[For   other   cases,   see  Carriers,   II.   b,   4,  So 
Digest  Sup.  Ct.  1908.] 

[No.  299.] 

Argued   April   28,   1921.     Decided  June  1. 

1921. 

Note. — As  to  liability  after  arrival  of 
freight — see  note  to  Constable  v.  Na- 
tional S.  S.  Co.  38  L.  ed.  U.  S.  904. 

As  to  what  is  reasonable  time  for  re- 
moval of  goods  by  consignee,  after 
which  the  liability  of  the  carrier  as  such 
terminates — see  note  to  United  Fruit 
Co.  V.  New  York  &  B.  Transp.  Line,  & 

L.R.A.(N.S.)  240. 

S5«  V.  S. 


Itt20.                          MICraGAN  CENTRAL  R.  CX).  v.  OWEN  &  CO. 

ON  WRIT  of  Certiorari  to   the   Su-  Bros.  v.  Northern  P.  R.  Co.  68  Wash, 

preme  Court  qf  the  State  of  Illinois  527,  40  L.R.A.(N.S.)  773, 123  Pac.  1011; 

to  review  a  judgment  which  affirmed  a  Brooks  Mfg.  Co.  v.  Southern  R.  Co.  152 

judgment  of  the  Appellate  Court  for  the  N.  C.  665,  68  S.  E.  243;  Levers  v.  Atchi- 

First  District  of  that  state,  reversing  a  son,  T.  &  S.  F.  R.  Co.  22  N.  M.  599, 

judgment  of  the  Municipal  Court  of  Chi-  L.R.A.1918A,  294,  166  Pac.  1178;   Chi- 

cago  in  favor  of  a  carrier  in  a  suit  for  cago,  M.  &  St.  P.  R.  Co.  v.  Kelm,  121 

damages  for  loss  to  a  shipment.     Af-  Minn.  343,  44  L.R.A.(N.S.)  995,  141  N. 

firmed.  W.  295;  Kingman  St.  Louis  Implement 

See  same  case  below,  291  111.  149,  125  Co.  v.  Southern  R.  Co.  133  Mo.  App.  317, 

N.  E.  767.  112   S.  W.  721;  Gratiot  Street  Ware- 

The  facts  are  stated  in  the  opinion.  house  Co.  v.  St.  Louis,  A.  &  T.  H.  R. 

nr      T.^«,.v    TT     >r^»»«^    o^„n^    f i»n  Co.  221  m.  418,  77  N.  E.  675 ;  Pittsburgh, 

^''-   f  H       '^'Z^lLhVih^  C.  &  St.  L.  R.  Co.  V.  Nash,  43  Ind.  423 

meT;  brief  foi  pemioJerf  Whitney  Mfg.  Co.  v.  Richmond  &  D.  R. 

mi.     -.-^  -^-^^^  ^4>  4.u«  uiii-  ^P  i«^;.,<»  Co.  38  S.  C.  365,  37  Am.  St.  Rep.  767, 

^   -nSTi^iTnUnfi  1  17  S.  E.  147;  Aichor  Mill  Co.  v    Bur' 

covering  the  shipments  sued  on  are  bind-  .             ^  ^J^ 

'J"^  7  t%f^nlt^.'\^^^  71  N.  W.  255,  3  Am    Neg.  Rep.'l57 

tLsep?ovtr^^  ^'^^'^  *  «•  ^-  «•  ^''  v.'^JohnW,  69 

those  provisions  so  lar  as  tney  are  vaiia  ^  j     ^^^  ^^^  p       ^^^    g             intoxi- 

under  the  Act  to  Regulate  Commerce.  ..     "*!.'  ^*'*'     iac  ??*    loo    on  t  t>  * 

ir««oo=  r;¥.r  Q^«fk^S«  jf    r^   ^   Po,.!  catmg  Liquors,  106  Me.  138,  29  L.R.A. 

Kansas  City  Southern  R.  Co.  v.  Carl,  ,^«&    -.^-       '    ...    „^^    qa'  a««    r.„- 


MS,  36  Sup.  Ct.  Rep.  541 
M.  &  S.  R.  Co.  v.  Starbird 


.  Q f   T-An;«   T  &  J-  Co.  V.  New  York  C.  &  H.  R.  R. 

il-d    243  U    S  ^^'  22^  ^-  ^'  21*  L.R.A.1918F,  1085,  119 

592,  61  L.  ed.  917,  37  Sup.  Ct.  Rep.  462;'  ^.  E.  90;  United  Metals  Selling  Co    v. 

Missouri.  K.  &  T.  R.  Co.  v.  Ward,  244  ^^^J'  ^%%^'  V  ^'  ?f  oL  tt   V 

TT    G    QQo    «i   T     ^A    101Q    97  Q«*>    pf  Southcm  R.  Co.  V.  Prescott,  240  U.  S. 

Rip   617  ^32,  60  L.  ed.  836,  36  Sup.  Ct.  Rep.  469. 

Under  §§  1  and  5  of  the  bills  of  lad-  Mr.  William  B.  Monlton  argued  the 

ing  covering  the  shipments  sued  on  in  cause,  and,  with  Mr.  Joseph  A.  Bates, 

this  case,  the  liability  of  petitioner  as  a  filed  a  brief  for  respondent: 

carrier  was  not  extended  throughout  the  The  bill  of  lading  having  been  pre- 

period    of   forty-eight    hours    following  pared   by   ttie   petitioner,    §§    1    and   5 

placement  of  the  cars  and  notice  thereof  should     be     construed     most     strongly 

to  respondent,  and  consumed  by  respond-  against  it. 

ent  in  unloading  the  shipments.  Texas  &  P.  R.  Co.  v.  Reiss,  183  U.  S. 

McEntire  v.  Chicago,  R.  I.  &  P.  R.  621,  46  L.  ed.  358,  22  Sup.  Ct.  Rep.  252 ; 

Co.  98  Neb.  92,  152  N.  W.  305,  on  re-  Lehigh  Vallev  Transp.  Co.  v.  Post  Sugar 

hearing  in  98  Neb.  828,  154  N.  W.  722;  Co.  128  111.  App.  600;  10  C.  J.  181. 

Grand  Trunk  &  W.  R.  Co.  v.  Glinski,  —  The  contention  of  the  petitioner  as  to 

Ind.  App.  — ,  125  N.  E.  53.  delivery  in  this  case  is  without  value,  in 

There  being  nothing  in  the  applicable  view  of  the  words  used  in  §  5  of  the  bill 

parts  of  §§  1  and  5  of  the  bills  of  lading  of  lading. 

-sued  on  extending  petitioner's  liability  Gary  Bros.  &  G.  Co.  v.  Chicago,  M. 

as  a  common  carrier  through  the  first  &  P.  S.  R.  Co.  49  Mont.  524,  143  Pac. 

forty-eight  hours  after  placement  of  the  955;  Rustad  v.  Great  Nortliern  K.  Co. 

cars  and  notice  to  respondent,  delivery  122  Minn.  453,  142  N.  W.  727;   Mark 

of  the  shipments  sued  on  had  been  made ;  Owen  &  Co.  v.  Michigan  C.  R.  Co.  291 

or,   if  not,   petitioner's  liability  at  the  111.  149,  125  N.  E.  767,  214  III.  App.  94. 

time   the  losses  sued   for  occurred  did  Before  the  approval  of  the  form  of  the 

not  exceed  that  of  a  warehouseman.  bill  of  lading  in  the  present  case,  by  the 

2  Hutchinson,  Carr.  3d  ed.  §  711;  1  Interstate  Commerce  Commission,  the 
Michie,  Carr.  §  843;  Southern  R.  Co.  v.  consignee  had  a  right,  recognized  by  the 
Barclay,  1  Ala.  App.  348,  56  So.  26,  6  courts,  to  a  reasonable  time  after  place- 
Ala.  App.  502,  60  So.  479 ;  Kenny  Co.  v.  ment  and  notice  in  which  to  unload,  dur- 
Atlanta  &  W.  P.  R.  Co.  122  Ga.  365,  50  ing  which  the  liability  of  the  carrier 
S.  E.  132;  Vaughn  v.  New  York,  N.  H.  continued  that  of  a  common  carrier. 
4c  H.  R.  R.  Co.  27  R.  I.  235,  61  Atl.  695 ;  Jackson  v.  New  York  C.  &  H.  R.  R. 
Texas  &  P.  R.  Co.  v.  Robertson,  —  Tex.  Co.  167  III.  App.  461;  Schumacher  v. 
€iv.  App.  — ,  143  S.  W.  708;  Rothchild  Chicago  &  N.  W.  R.  Co.  207  Bl.  199,  69 
415  L.  ed.  103:i 
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N.  E.  825;  Hatchinson,  Carr.  .^d  ed. 
707,  713. 

That  this  doctrine  is  a  reasonable  one 
is  further  evidenced  by  the  holding  in  a 
majority  of  the  states  that  a  consignee 
has  a  reasonable  time  to  remove  the 
goods  even  after  they  are  actually  ware- 
housed. 

Moses  V.  Boston  &  M.  R.  Co.  32  N.  H. 
523,  64  Am.  Dec.  381 ;  Porter  v.  Chicago 
Si  B.  1.  R.  Co.  20  m.  407,  71  Am.  Dee. 
286;  Bowdon  v.  Atlantic  Coast  Line  R. 
Co.  148  Ala.  29,  41  So.  294;  Missouri  & 
N.  A.  R.  Co.  V.  Pullen,  90  Ark.  182,  118 
S.  W.  702;  Lewis  v.  Louisville  &  N.  R. 
Co.  136  Ky.  361,  26  L.R.A.(N.S.)  938, 
122  S.  W.  184,  21  Ann.  Cas.  527;  Sleade 
V.  Payne,  14  La.  Ann.  457;  United  Fruit 
Co.  V.  New  York  &  B.  Transp.  Co.  104 
Md.  667,  8  L.R.A.(N.S.)  240,  66  Atl. 
416, 10  Ann.  Cas.  437;  Walters  v.  Detroit 
United  R.  Co.  139  Mich.  303,  102  N.  W. 
745;  Tazoo  &  M.  Valley  R.  Co.  v.  Blum, 
102  Miss.  303,  59  So.  92;  Scott  County 
Mill.  Co.  V.  St.  Louis,  L  M.  &  S.  R.  Co. 
127  Mo.  App.  80,  104  S.  W.  924;  Faulk- 
ner V.  Hart,  82  N.  Y.  413,  37  Am. 
Rep.  574;  Burr  v.  Adams  Exp.  Co.  71 
N.  J.  L.  263,  58  Atl.  609,  17  Am.  Neg. 
Rep.  100;  Poythress  v.  Durham  &  S.  R. 
Co.  148  N.  C.  391,  18  L.R.A.(N.S.)  427, 
62  S.  E.  515;  Lake  Erie  &  W.  R.  Co.  v. 
Hatch,  52  Ohio  St.  408,  39  N.  E.  1042; 
Bristow  V.  Atlantic  Coast  Line  R.  Co. 
72  S.  C.  43,  51  S.  E.  529;  Ouimit  v. 
Henshaw,  36  Vt.  605,  84  Am.  Dec.  646; 
Wood  V.  Crocker,  18  Wis.  345,  86  Am. 
Dee.  773;  Backhaus  v.  Chicago  A  N.  W. 
B.  Co.  92  Wis.  393,  66  N.  W.  400. 

Mr.  Justice  McKenna  delivered  the 
opinion  of  the  court: 

Action  in  the  municipal  court  of  Chi- 
cago for  damages  for  loss  on  several 
shipments  of  grapes,  four  car  lots, 
shipped  in  sound  and  merchantable  con- 
dition. 

On  receipt  of  the  shipments,  bills  of 
lading  were  issued.  The  totaJ  loss  is 
alleged  to  have  been  126  baskets  of 
grapes  of  the  value  of  $23.30.  The 
municipal  court  found  against  plaintiff 
(respondent  here,  and  it  will  be  so,  re- 
ferred to).  The  judgment  was  reversed 
by  the  appellate  court,  first  district  of 
the  state,  and  judgment  awarded  re- 
spondent, which  was  affirmed  by  the  su- 
preme court  of  [429]  the  state,  to 
which  an  appeal  was  granted  because 
the  court  of  appeals  considered  that  the 
case  involved  questions  of  importance 
''on  account  of  principal  and  collateral 
interests''  which  should  be  passed  upon 
by  the  supreme  court. 

10S« 


Our  review  is  concerned  with  ques* 
tions  of  law;  the  facts  are  undisputed. 
It  is  stipulated  that  the  ears  were  trans- 
ported by  the  railroad  eompany  from 
their  respective  points  of  origin  to  Chi- 
cago, arriving  there  at  different  days 
and  times  of  the  days.  Upon  the  arriv- 
al of  each  car  it  was  placed  on  a  pnblie 
delivery  track  of  the  railroad  company 
and  notice  thereof  given.  Respondent 
accepted  each  car^  breaking  the  seals 
thereof.  And  it  is  stipulated  that  at 
the  time  respondent  started  to  unload, 
each  of  the  oars  contained  the  number 
of  baskets  and  pounds  of  grapes  re- 
ceived for  transportation.  The  loss, 
whatever  there  was,  occurred  after  the 
acceptance  of  the  cars  and  their  unload- 
ing had  commenced,  and  whether  the 
railroad  company  is  liable  therefor,  and 
in  what  capacity  liable, — ^whether  as 
carrier  or  warehouseman,  or  at  all, — ^is 
the  question  in  the  case. 

The  answer  depends  upon  the  con- 
struction to  be  given  to  the  first  para- 
graph of  §  5  of  the  bill  of  lading.  It  is 
as  follows: 

"Property  not  removed  by  the  party 
entitled  to  receive  it,  within  forty-eight 
hours  exclusive  of  legal  holidays,  after 
notice  of  its  arrival  has  been  duly  sent 
or  given,  may  be  kept  in  car,  depot,  or 
place  of  delivery  of  the  carrier  subject 
to  a  reasonable  charge  for  storage  and 
to  carrier's  responsibility  as  warehouse- 
man only,  or  may  be,  at  the  option  of 
the  carrier,  removed  to  and  stored  in  a 
public  or  licensed  warehouse  at  the  cost 
of  the  owner,  and  there  held  at  owner's 
risk  and  without  liability  on  the  part  of 
the  carrier  and  subject  to  a  lien  for  all 
freight  and  other  lawful  charges,  in- 
cluding a  reasonable  charge  for  stor- 
age." 

[4d0]  Regarding  the  words  of  the 
section  merely,  they  are  clear  enough, 
and  present  no  "double  sense."  But  con- 
troversies have  arisen  and  judicial  judg- 
ments have  divided  upon  them.  The 
point  of  the  controversies  has  been, 
and  is,  as  to  the  relation  of  the  car- 
rier to  a  shipment  within  forty-eight 
hours  after  notice  of  its  arrival  has 
been  duly  sent  or  given,  and  the  con- 
tentions upon  the  point  are  in  sharp 
antagonism.  That  of  respondent  is 
that  the  railroad  eompany,  during  the 
forty-eight  hours,  is  responsible  as  a 
carrier,  this  relation  not  terminating 
until  the  expiration  of  that  time.  The 
contention  of  the  railroad  company  is 
contra,  and  that  it,  the  company,  is 
neither  liable  as  a  carrier  or  ware- 
houseman.   Not  as  carrier,  because  the 

256  V.  8. 
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tshipment  had  been  delivered  and  ac- 
cepted; not  as  warehouseman,  because 
no  negligence  has  been  proved  ai^ainst 
it.  The  supreme  court  decided  against 
the  contentions  of  the  railroad  company 
and  held  it  liable  for  loss  on  all  of  the 
shipments.  As  to  three  of  them,  we 
may  say  immediately,  in  disposition  of 
them,  respondent  withdraws  any  claim 
on  account  of  them,  and  confines  the 
issue  to  one  car,  which  was  undoubtedly 
unloaded  within  forty-eight  hours  of  the 
notice  of  its  arrival.  There  is  question 
of  the  other  cars. 

The  importance  of  the  issue,  however, 
still  .remains,  although  it  is  concerned 
with  only  31  baskets  of  grapes,  of  the 
value  of  $8.68,  and  the  difficulty  of  its 
determination  is  indicated  by  the  fact 
of  the  diversity  of  judicial  reasoning 
upon  a  like  issue  in  other  cases.  And 
counsel  have  been  at  pains  to  set  the 
eases  in  opposition  with  approving  or 
disapproving  comment  of  their  own. 

The  differences  of  the  cases  cannot  be 
reconciled,  and  a  review  of  them  for  the 
purpose  of  selection  would  manifestly 
extend  this  opinion  to  a  great  length. 
Their  outside  principle  is  simple 
enough;  the  bill  of  lading  is  a  contract 
between  the  transportation  company 
and  him  who  is  interested  in  the  ship* 
ment,  and  legal  when  [431]  within  the 
policy  and  edicts  of  the  law  regulating 
that  relation.^ 

By  recurring  to  §  5  of  the  bill  of  lad- 
ing, it  will  be  seen  that  it  supposes  a 
contingency  and  provides  for  its  occur- 
rence. It  supposes  that  property  may 
not  be  removed  when  it  has  reached  des- 
tination, and  is  available  for  delivery, 
and  two  periods  of  time  are  provided 
for.  On£  of  forty-eight  hours  after  no- 
tice of  the  arrival  of  the  property  has 
been  sent  or  given.  During  this  time 
there  is  no  declaration  of  the  relation  of 
the  railroad  company  to  the  property. 
The  other  period  commences  at  the  ex- 
piration of  the  first  or  forty-eight-hour 
period,   during   which   the   provision  is 

1  Texas  &  P.  R.  Co.  v.  Reiss,  183  U.  S. 
621,  46  L.  ed.  358,  22  Sup.  Ct.  Rep.  252; 
Kansas  City  Southern  R.  Co.  v.  Carl,  227 
U.  S.  639,  57  L.  ed.  683,  33  Sup.  Ct.  Rep. 
391;  Georgia,  F.  &  A.  R.  Co.  v.  Blish  Mill. 
Co.  241  U.  S.  J90,  60  L.  ed.  948,  36  Sup. 
Ct.  Rep.  641;  St.  Louis,  I.  M.  &  S.  R.  Co. 
V.  Starbird,  243  U.  S.  692,  61  L.  ed.  917, 
37  Sup.  Ct.  Rep.  462;  Missouri,  K.  &  T. 
R.  Co.  V.  Ward,  244  U.  S.  383,  61  L.  ed. 
1213,  37  Sup.  Ct.  Rep.  617;  Southern  R. 
Co.  V.  Prescott.  240  U.  S.  632,  60  L.  ed. 
836,  36  Sup.  Ct.  Rep.  469;  Erie  R.  Co.  v. 
Shuart,  250  U.  8.  465,  63  L.  ed.  1088,  39 
Sup.  Ct.  Rep.  519. 
•&  li.  ed. 


that  the  property  is  subject  ''to  carrier's 
responsibility  as  warehouseman  only.'* 
The  comparison  has  its  s^nificance  and 
must  be  accounted  for.  Realizing  this, 
the  railroad  eompany  makes  a  distinc- 
tion. Its  contention  is  that  where  deliv- 
ery has  been  made  of  the  property,  as, 
it  insists,  was  true  in  the  case  iit  l>ar, 
the  responsibility  of  the  railroad  com- 
pany as  carrier  immediately  ceases.  If, 
however,  it  is  neither  delivered  nor  re- 
moved within  forty-eight  hours  after 
notice  of  its  arrival,  the  responsibility 
of  the  railroad  company  thereafter  is 
that  of  ''warehouseman  only." 

To  the  distinction  and  the  contention 
based  upon  it,  the  supreme  court  of  the 
state  answered  that  the  bill  of  lading 
provides  for  property  "not  removed," 
not  to  property  "delivered"  or  "not  de- 
livered," and  it  must  be  taken  at  its 
word. 

The  answer  puts  too  much  emphasis 
upon  the  distinction  between  property 
removed  and  property  delivered.  [4^] 
The  property  here  was  not  delivered; 
access  was  only  given  to  it  that  it  might 
be  removed,  and  forty-eight  hours  were 
given  for  the  purpose.  Pending  that 
time  it  was  within  the  custody  of  the 
railroad  company,  the  company  having 
the  same  relation  to  it  that  the  company 
acquired  by  its  receipt  and  had  during 
its  transportation. 

The  bill  of  lading  is  definite,  as  we 
have  pointed  out,  in  its  provisions  and 
of  the  time  at  which  responsibility  of 
the  company  shall  be  that  of  warehouse- 
man, and,  by  necessary  implication, 
therefore,  until  that  responsibility  at- 
taches, that  of  carrier  exists. 

All  the  elements  of  the  case  consid- 
ered and  assigned  their  persuasive  force, 
we  think  the  judgment  of  the  Supreme 
Court  should  be  and  it  is  affirmed. 

Mr.  Justice  McReynolds,  dissenting: 

This  cause  is  important  because  of 
what  had  been  said  concerning  §  5  of 
the  uniform  bill  of  lading,  approved  and 
recommended  by  the  Interstate  Com- 
merce Commission  after  much  consider- 
ation and  repeated  conferences  be- 
tween carriers  and  shippers,  extending 
through  four  years. 

In  their  report  (1908)  14  Inters. 
Com.  Rep.  346,  348,  349,  350,  the  Com- 
mission said: 

"This  proposed  bill  of  lading — for  the 
two  forms  may  be  considered  as  one  in 
what  we  have  further  to  say — is  submit* 
ted  for  adoption  by  the  carriers  and  use 
by  the  shipping  public  with  considerable 
confidence.    It  is  not  claimed  to  be  per- 
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feet,  and  experience  may  develop  the  ing  that  doubtful  provisions  should  be 
need  of  further  modifications,  but  it  resolved  in  the  shipper's  favor,  is  not 
represents  the  most  intelligent  and  ex-  applicable.  The  agreement  ought  to  be 
haustive  efforts  of  those  who  undertook  construed  and  applied  as  one  arrived  at 
its  preparation  to  agree  upon  a  bill  of  through  deliberate  negotiation  by  intel- 
lading  which  should  be  reasonably  satis-  ligent  parties  seeking  to  make  some 
factory  to  the  railroads  and  the  public,  definite  statement  or  modification  of 
It  is,  of  course,  more  or  less  a  compro-  common-law  rules  concerning  theii 
mise  between  opposing  [433]  interests,  rights  and  liabilities, 
because,  on  the  one  hand,  it  imposes  ob-  The  carrier  acknowledges  receipt  of 
ligations  of  an  important  character  "the  property  described  .  .  .  marked, 
which  carriers  have  not  heretofore  as-  consigned,  and  destined  as  indicated  be- 
sumed,  and,  on  the  other,  retains  exemp-  low,  which  said  carrier  (which  word  is 
tions  to  which  some  shippers  may  to  be  understood  throughout  this  bill  of 
object,  and  perhaps  not  without  sub-  lading  as  meaning  any  person  or  eorpo- 
stantial  reason.  As  we  are  advised,  it  ration  in  possession  of  the  property 
is  in  some  respects  less  favorable  to  the  under  the  bill  of  lading)  agrees  to  carry 
shipper  than  the  local  laws  or  regula-  to  its  usual  place  of  delivery  at  said 
f ions  of  one  or  more  states,  but  is  more  destination,  ii  on  its  road,  otherwise  to 
favorable  to  the  shipper  than  the  local  deliver  to  another  carrier  on  the  route 
laws  or  regulations  of  most  of  the  to  said  destination.*' 
states.  On  the  whole,  it  is  believed  to  Among  other  things,  §  1  provides: 
be  the  best  adjustment  which  is  now  "The  carrielr  or  party  in  possession  of 
practicable  of  a  controversy  of  long  any  of  the  property  herein  described 
standing  which  affects  the  business  in-  shall  be  liable  for  any  loss  thereof  or 
terests  of  the  entire  country.  .  .  .  damage  thereto,  except  as  hereinafter 
The  circumstances  under  which  the  provided.  .  .  .  When,  in  accordanee 
work  of  the  joint  committee  has  been  with  general  custom,  on  account  of  the 
conducted,  and  the  substantial  agree-  nature  of  the  property,  or  when  at  the 
ment  on  most  points  by  the  different  in-  request  of  the  shipper  the  property  is 
terests  concerned,  to  say  nothing  of  di-  transported  in  open  cars,  the  carrier  or 
rect  assurances  from  representatives  of  party  in  possession  (except  in  ease  of 
the  carriers,  warrant  us  in  expecting  loss  or  damage  by  fire,  in  which  ease 
that  the  assenting  roads  will  adopt  the  the  liability  shall  be  the  same  as  though 
bill  upon  our  recommendation.  We  the  property  had  been  carried  in  closed 
therefore  assume  that  the  railroads  in  cars)  shall  be  liable  only  for  negligence, 
Official  Classification  territory,  whose  and  the  burden  to  prove  freedom  from 
proposed  action  was  the  subject  of  the  such  negligence  shall  be  on  the  carrier 
original  investigation,  will  adopt  and  or  party  in  possession." 
use  this  bill,  to  the  extent  above  indi-  Section  5  follows: 
cated,  from  and  after  the  date  named  "Property  not  removed  by  the  party 
lor  that  purpose.  We  shall  also  expect  entitled  to  receive  it  within  forty-eight 
that  railroad  carriers  subject  to  the  act  hours  (exclusive  of  legal  holidays)  after 
outside  of  Official  Classification  terri-  notice  of  its  arrival  has  been  duly  sent 
tory  will  adopt  and  use  this  bill  of  lad-  or  gpiven  may  be  kept  in  car,  depot,  or 
m^  to  the  same  extent  and  from  and  place  of  delivery  of  the  carrier,  or 
after  the  same  date.  There  may  be  warehouse,  subject  to  a  reasonable 
peculiar  conditions  in  western  and  charge  for  storage  and  to  carrier's  re- 
southern  territory  which  require  some  sponsibility  as  warehouseman  only,  or 
modifications  of  or  additions  to  this  [435]  may  be,  at  the  option  of  the  car- 
standard  bill,  but  the  desirability  of  j-jg^^  removed  to  and  stored  in  a  public 
uniform  usage  is  so  great  and  the  rea-  ^^  licensed  warehouse  at  the  cost  of  the 
sons  for  it  so  obvious  as  to  justify  the  ^^^^^  ^^^  ^.j^^j.^  j^^i^  ^^  ^.^e  owner's 
exportation  that  earners  m  western  and  ^..^^  ^^^  without  liability  on  the  part  of 
SOU! Kru  territory  will  adopt  the  bi  1  in  ^^^  ^^^.  ^^^  ^^^^^^^  ^^  ^  ^^^  ^^^  ^ 
question  to  the  fullest  extent  practica-  J  ^^^^^  j^^^^j  ^^            .^^^^j. 

ble,  wihout  abridging  any  just  priyi-  ^  reasonable  charge  for  storage," 
leges  which  their  shippers  now  enjoy."  %C  .«  .  .„  ,^°^^  ^.  ^„.^,f  ♦« 
The  language  in  controversy  was  not  The  uniform  bill  does  not  purport  to 
selected  by  the  carriers  alone;  they  re-  specify  all  rights  and  obligations  of 
luctantly  accepted  the  whole  instrument  the  parties  as  between  themselves,  but 
[434]  rather  than  dictated  it  to  others,  leaves  these  as  established  by  law,  ex- 
Texas  &  P.  R.  Co.  v.  Reiss,  183  U.  S.  621,  cept  when  and  as  otherwise  provided. 
46  L.  ed.  358,  22  Sup.  Ct.  Rep.  252,  hold-  Particularly,  it  does  not  undertake  to 
loss  ^^^  ^'  ^' 
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define  what  shall  constitute  delivery  to 
the  consignee. 

''In  order  to  simplify  the  issues  the 
respondent"  confines  its  claim  here  to 
losses  from  car  No.  22,049,— $8.68.  The 
parties  stipulated  that  this  car  ''arrived 
in  Chicago  on  October  8,  1914,  was 
placed  on  a  public  delivery  team  track 
on  October  9,  1914,  at  8  a.  m.  o'clock; 
that  notice  of  arrival  and  placement  of 
said  car  was  g^ven  to  the  plaintiff  here- 
in on  October  9,  1914,  at  9  a.  m.  o'clock; 
that  plaintiff  accepted  said  car,  broke 
the  seals  thereon,  and  started  to  unload 
it  on  October  9,  1914,  at  9:30  a.  m. 
o'clock;  and  that  the  unloading  of  said 
car  was  completed  by  the  plaintiff  on 
October  9,  1914,  at  6  p.  m.  o^clock. 
.  .  .  That  at  the  time  the  plaintiff 
accepted  and  started  to  unload  each  of 
said  cars,  every  car  contained  the  same 
number  of  baskets  and  pounds  of  grapes 
as  were  received  by  the  defendant  in 
said  car  for  transportation  at  the  point 
of  origin  thereof,  named  herein,  and 
that  at  said  time  the  doors  of  each  of 
said  cars  were  sealed  with  the  same 
seals  intact  as  were  placed  on  them  by 
the  defendant  when  it  received  said 
grapes  for  transportation." 

The  circumstances  accompanying  ac- 
ceptance and  unloading  are  not  revealed 
except  as  above  stated.  Whether  these 
suffice  dearly  to  establish  final  and  com- 
plete delivery  of  possession  of  the 
freight  to  the  consignee  may  be  ques- 
tioned, but  mere  consideration  of  the 
bill  cannot  [436]  solve  the  difficulty.  If, 
as  matter  of  fact,  the  consignee  was  put 
into  actual  possession  of  the  property 
within  forty-eight  hours,  it  must  be 
clear  that  the  carrier's  liability  as  in- 
surer ceased  when  he  accepted  control. 

What  constitutes  delivery  by  a  rail- 
road carrier  sufficient  to  change  its  re- 
sponsibility from  insurer  to  warehouse- 
man has  given  occasion  for  much 
difference  of  opinion. 

The  so-called  New  York  rule,  the 
strictest  against  the  carrier,  "is  stated 
to  be  that  if  the  consignee  is  present, 
upon  the  arrival  of  the  goods,  he  must 
take  them  without  unreasonable  delay; 
if  he  is  not  present,  but  lives  at  or  in 
the  immediate  vicinity  of  the  place  of 
delivery,  the  carrier  must  notify  him  of 
the  arrival  of  the  goods,  and  theh  he 
must  have  a  reasonable  time  to  remove 
them;  if  he  is  absent,  unknown,  or  can- 
not be  found,  the  carrier  may  store 
them;  and  if,  after  notice  of  the  arrival 
of  the  goods,  the  consignee  has  had  a 
reasonable  opportunity  to  remove  them, 

and  does  not,  he  cannot  hold  the  carrier 
•ft  li.  ed. 


longer  as  an  insurer."     2  Hutchinson^ 
Carr.  3d  ed.  §  708. 

The  Massachusetts  rule  has  been  thus 
stated:  "All  that  could  be  required  of 
railways  was  a  safe  deposit  of  the  goods 
upon  the  platform  or  in  the  warehouse 
of  the  road  at  the  end  of  the  transit,  to 
await  delivery  to  the  consignee  when  he 
should  call  for  them,  and  that  from  the 
time  of  such  deposit,  even  without  no- 
tice by  the  carrier  to  the  consignee,  the 
liability  of  the  former  was  changed 
from  that  of  common  carrier  to  ware- 
houseman." 2  Hutchinson,  Carr.  3d  ed. 
§  702. 

The  New  Hampshire  rule  continues 
the  carrier's  liability  as  insurer  until 
the  consignee  has  had  a  reasonable  time 
to  receive  the  goods  after  their  arrival 
at  destination.  During  that  period  "the 
servants  of  the  carrier  still  continue  in 
charge  of  them.  They  are  equally  shut 
off  from  observation  and  the  oversight 
of  others  as  when  in  transit;  and  if 
they  are  lost,  damaged,  or  purloined,  he 
[437]  has  no  greater  opportunity  of  as- 
certaining or  proving  by  whose  fault  or 
negligence  it  was  done,  than  if  such  loss 
had  occurred  during  the  transportation. 
Consequently,  the  same  reasons  for 
holding  the  carrier  to  extraordinary  re- 
sponsibility during  the  transportation 
of  the  goods  exist  after  their  arrival; 
at  least,  until  the  owner  or  consignee 
shall  have  had  an  opportunity  to  take 
them  in  charge."  2  Hutchinson,  Carr. 
3d  ed.  §  704. 

Undoubtedly,  the  uniform  bill  was 
prepared  with  the  above  rules  in  mind. 
It  did  not  adopt  any  of  them,  but  left 
the  matter  to  which  they  relate  for  de- 
termination by  the  courts. 

It  should  be  noted  that  the  bill 
acknowledged  receipt  of  property 
"which  said  carrier  .  .  .  agrees  to 
carry  to  its  usual  place  of  delivery  at 
said  destination,  if  on  its  road,  other- 
wise to  deliver  to  another  carrier  on  the 
route  to  said  destination."  And  fur- 
ther, that  "the  carrier  or  party  in  pos- 
session of  any  of  the  property  herein 
described  shall  be  liable  for  any  loss 
thereof  or  damage  thereto,  except  as 
hereinafter  provided." 

The  special  purpose  of  §  5  was  to  pro- 
tect the  carrier  by  placing  an  extreme 
limit  upon  the  time  during  which  freight 
might  remain  with  it  without  charge  for 
storage;  and  also  to  define  the  carrier's 
right  and  obligation  thereafter.  The 
unnecessary  delay  incident  to  unloading 
and  the  undue  utilization  of  railroad 
cars  and  warehouses  by  consignees  for 
storage  purposes  had  seriously  hindered 
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prompt  movement  of  freight,  and  prop- 
er employment  of  equipment.  This  sec- 
tion does  not  purport  to  establish  any 
rule  of  liability  during  the  forty-eight 
hours,  but  leaves  that  to  be  determined 
by  application  of  the  commdn  law  to  the 
circumstances.  To  say  that  a  carrier  in- 
sures for  forty-eight  hours  although  the 
consignee  has  taken  actual  custody  of 
the  goods  would  seem  an  absurd  conclu- 
sion. And  the  practical  impossibility  of 
stationing  an  agent  at  every  car  within 
[438]  a  great  terminal  while  freight  is 
being  removed  by  thousands  of  con- 
signees and  their  agents — a  necessary 
precaution  if  thefts  or  mistakes  by  any 
one  of  them  must  be  prevented — makes 
it  manifest  that  the  Interstate  Com- 
merce Commission  would  not  have  sanc- 
tioned the  responsibility  now  claimed 
and  that  the  carriers  would  not  have 
acquiesced.  I  cannot  think  there  was 
purpose  to  burden  carriers  beyond  the 
most  stringent  of  the  rules  above  re- 
ferred to. 

The  fair  inference  from  the  facts  stip- 
ulated is  that  the  consignee  received 
possession  and  control  of  his  goods  be- 
fore the  loss  occurred.  A  carrier's 
responsibility  as  insurer  depends  upon 
exclusive  possession  and  control,  and 
must  cease  when  these  end.  The  modi- 
fied one  prescribed  by  the  uniform  bill 
for  goods  shipped  in  open  cars  where 
such  possession  and  control  is  difficult 
or  impossible  to  maintain  gives  practi- 
cal recognition  to  the  real  basis  upon 
which  liability  rests.  Here  the  car  was 
opened,  examined,  accepted,  and  appar- 
ently thereafter  remained  in  charge  of 
the  consignee.  Yet,  it  is  said  the  deliv- 
ery was  not  sufficient  to  terminate  lia- 
bility as  insurer,  but  that  this  continued 
because  of  §  5,  which,  in  plain  terms, 
refers  only  to  removal.  It  must  not  be 
forgotten  that  we  are  not  dealing  here 
with  a  question  of  due  care,  but  with 
the  absolute  liability  of  an  insurer. 

It  is  not  good  reasoning  to  conclude 
that  because  an  extreme  limit  is  placed 
upon  the  time  during  which  freight  may 
remain  in  a  car  without  charge,  there- 
fore the  carrier's  liability  as  an  insurer 
continues  during  such  time. 

The  uniform  bill  is  in  common  use, 
and  the  opinion  of  the  court  will  be  far- 
reaching.  The  subject,  therefore,  seems 
sufficiently  important  to  demand  an  in- 
dication of  the  reasons  which  lead  me 
to  dissent, 
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[4891   HEIRS  OF  SAMUEL   GARLAND, 
DeceaBcd,  Appts., 

V. 

CHOCTAW  NATION. 

(See  S.  C.  Reporter's  ed.  439-446.) 

Indians  —  liabilities  —  compensation 
for  services  rendered  —  quantiUB 
meruit. 

1.  The  Choctaw  Nation  is  not  reliercd 
from  liability  as  upon  a  quantum  meruit 
to  the  heirs  of  a  deceased  member  of  a  dele- 
gation created  by  the  nation,  and  author- 
ized by  it  to  procure,  for  an  agreed  com- 
pensation, for  the  nation,  a  recognition  and 
payment  of  money  due  from  the  United 
States  in  settlement  of,  or  in  payment  for, 
lands  ceded  to  the  United  States  under 
certain  treaties,  on  the  theory  that  the  per- 
sons subsequently  appointed  by  the  nation 
to  make  requisition  upon  the  United  States 
for  the  amount  due  to  the  delegation  for 
services  rendered  to  the  nation  and  moneys 
expended  by  them,  and  who  collected  tlie 
same,  were  not  the  agents  of  the  Choctaw 
Nation,  for  whose  misapplication  of  the 
fund,  if  they  did  misapply  it,  the  nation 
was  liable,  but  were,  when  dealt  with,  the 
delegation,  the  successors  of  the  original 
delegation,  standing  in  such  relation  to  the 
nation  and  to  other  members  of  the  dele- 
gation or  their  beneficiaries  that  the  pay- 
ment made  to  them,  as  it  was  made,  must 
be  held  an  acquittance  of  the  nation. 
[For  other  cases,  see  Indians,  IV. ;  Contracts. 

VII.  in  Digest  Sup.  Ct.  1908.] 

Contracts  —  recovery  on  qaantmn 
meruit  —  liability  of  Indian  nation 
for  services  rendered. 

2.  A  suit  in  the  court  of  claims  against 
the  Choctaw  Nation,  brought  under  an  act 
of  Congress  which  authorizes  judgment  on 
a  quantum  meruit,  need  not  fail  because 
the  petition  seeks  to  recover  upon  the 
ground  of  a  contract,  where  the  petition 
shows  services  rendered  which,  if  the  peti- 
tion be  true,  were  valuable,  and  for  such 
services  there  should  be  a  recovery  if  the 
nation  is  liable. 

[For  other  cases,  see  Contracts.  VII. ;  Is* 
dians,   IV.  in  Digest   Sup.  Ct.  1908.] 

[No.  129.] 

Argued  January  12,  1921.    Decided  June  1, 

1921. 

APPEAL  from  the  Court  of  Claims  to 
review  a  judgment  which  dismissed 
a  suit  against  the  Choctaw  Nation  to  re- 
cover   compensation    for    services    ren- 
dered.   Reversed. 
See  same  case  below,  54  Ct.  CI.  55. 
The  facts  are  stated  in  the  opinion. 

Mr.  Harry  Peyton  argued  the  eause^ 

and«  with  Messrs.  James  K.  Jones  and 

saa  u.  s. 
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W.  N.  Redwine,  filed  a  brief  for  appel-  meniit   for  services   rendered   and   ex- 

lants :  penses  incurred.  Notice  of  said  suit  shall 

Were  the  repealing  Act  of  February  be  served  on  the  governor  of  the  Choc- 

22y  1888,  and  the  contemporaneous  acts  taw  Nation,  and  the  Attorney  General 

of  the  Choctaw  council  relating  to  the  of  the  United  States  shall  appear  and 

<*ollection  and  disbursement  of  the  net  defend  in  said  suit  on  behalf  of  said 

proceeds  fund,  violative  of  the  contract  nation." 

rights  of  plaintiff?  The  case  is  not  easily  stated,  though 

United  States  of  Mackey  v.  Ooxe,  18  simple  in  ultimate  resolution.    It  turns 

How.  103,  15  L.  ed.  300 ;  Louisiana  v.  upon  the  relation  of  Samuel  Garland  and 

New  Orleans,  102  U.  S.  203,  26  L.  ed.  his  right  to  compensation  as  one  of  the 

132;  Hendrickson  v.  Apperson,  246  U.  delegation   of    the    Choctaw   Nation    to 

S.  113,  62  L.  ed.  184,  —  A.L.R.  — ,  38  procure  for  the  nation  a  recognition  and 

^up.  Ct.  Rep.  44;  Jordan  v.  Wimer,  45  payment  of  money  due  from  the  United 

Iowa,  65;  Hayes  v.  Clinkscales,  9  S.  C.  States  in  settlement  of  or  in  payment 

441;   Richardson  v.  Cook,  37  Vt.  599,  for  lands  east  of  the  Mississippi  river, 

88  Am.  Dec.  622;  Hall  v.  Wisconsin,  103  ceded  to  the  United  States  under  certain 

U.  S.  5,  26  L.  ed.  302.  treaties. 

Did  the  court  of  claims  err  in  refusing  The  case  as  made  by  the  petition  is 

judgment  for  appellants,  and  will   the  this :    Samuel  Garland  was  a  member  of 

Supreme  Court  act  upon  the  record  now  the  Choctaw  Tribe  of  Indians,  and  in 

before  it  and  order  judgment?  1853  he,  with  four  others,  were  created  a 

Hall  V.  Wisconsin,  103  U.  S.  8,  26  L.  delegation  and  authorized  to  settle  all 
•ed.  304;  Mackay  v.  Dillon,  4  How.  421,  unsettled  business  between  the  Choctaw 
11  L.  ed.  ]038;  Kansas  City  Southern  Naticm  and  the  United  States.  In  185f 
R.  Co.  V.  C.  H.  Albers  Commission  Co.  [441]  the  chiefs  of  the  nation  agreed  to 
223  U.  S.  573,  56  L.  ed.  556,  32  Sup.  Ct.  pay  the  delegation,  naming  them,  20  per 
Rep.  316;  Ward  v.  Joslin,  186  U.  S.  142,  cent  upon  all  the  claims  arising  to  the 
46  L.  ed.  1093,  22  Sup.  Ct.  Rep.  807;  nation  or  individuals  for  their  services 
Creswill  v.  Grand  Lodge,  K.  P.  225  U.  in  negotiating  the  treaty  and  for  other 
8.  261,  56  L.  ed.  1080,  32  Sup.  Ct.  Rep.  sendees  which  were  to  be  rendered  there- 
822:  Cedar  Rapids  Gaslight  Co.  v.  Cedar  after  in  Washington. 
Rai)ids,  223  U.  S.  665,  56  L.  ed.  594,  32  In  pursuance  of  this  authority  they  en- 
Sup,  ('t.  Rep.  389;  Washington  ex  rel.  tered  into  negotiations  with  the  United 
Oregon  R.  &  Nav.  Co.  v.  Fairchild,  224  States  for  settlement  of  the  controver- 
U.  S.  528,  56  L.  ed.  869,  32  Sup.  Ct.  Rep.  sies  concerning  what,  if  anything,  was 
535;  Southern  P.  Co.  v.  Schuyler,  227  U.  due  on  account  of  matters  growing  out 
.S.  601,  611,  57  L.  ed.  662,  669,  43  L.R.A.  of  certain  treaties  (they  are  set  out  in 
(N.S.)  901,  33  Sup.  Ct.  Rep.  277;  Carl-  the  petition),  and  for  the  payment  for 
son  v.  Washington,  234  U.  S.  103,  58  L.  lands  ceded  to  the  United  States  by  the 
ed.  1237,  34  Sup.  Ct.  Rep.  717.  Choc  taws. 

Solicitor  General  Frierson  argued  the  /^^^  ^«««'*  Jf^  *Hq '"i^fiiro^^^^^ 

cause  and  filed  a  brief  for  aoDellee  ^^  Congress  (June  29,  1888,  25  Stat,  at 

<iau.>e  ana  niea  a  Dnei  lor  appeuee.  ^  ^^^  ^^^^  ^^3^  ^^  ^^^  payment  to  the 

Mr.   Justice   McKenna   delivered   the  Choctaw  Nation  of  the  sum  of  $2,858,- 

opinion  of  the  court :  789.62  in  satisfaction  of  a  judgment  of 

This   suit   is   based,   as   its   ultimate  the  court  of  claims  in  favor  of  the  na- 

foundation,  on  an  Act  of  Congress  of  ^{q^^^ 

?^*L?^'.^.r^^/.^  ^'  ^o?P:  ^o^ii?.  ^o*i;  ^}  On  February  25,  1888,  the  nation,  on 

L.  444  445,  Comp   Stat.  §  4224,  3  Fed.  account  of  the  death  of  Samuel  G^land, 

Stat.  Anno.  2d  ed.  p.  851,  which  pro-  ^^^  ^^^  ^.^e  purpose  of  paying  his  estate 

i^x.^1  iu         1    p  ^  '      •   1.  «AU  and  the  other  members  of  the  delegation, 

"That  the  court  of  claims  is  hereby  au-  «^^^-  i.^j    n^^^u^u    r^ini^*^    «I^    va 

thorized  and  directed  to  hear  and  adjudi-  »PP<>^ted    Campbell   LeFlore   and   Ed- 

<5ate  the  claims  against  the  Choctaw  Na-  °^^^^  McCurtam  agents  of  the  nation  to 

tion  of  Samuel  Garland,  deceased,  and  make  requisition  upon  the  United  States 

to    render    judgment    thereon    in    such  for  the  amomit  due  Garland  and  the  oth- 

amounts,  if  any,  as  may  appear  to  be  ^^  delegates  for  the  services  rendered  the 

equitably  due.     Said  judgment,  if  any,  nation,   and   for   moneys   expended   by 

in  favor  of  the  heirs  of  Garland,  shall  be  them.    Twenty  per  cent  of  the  amount 

paid  out  of  any  funds  in  the  Treasury  appropriated  by   Congress  to  pay  the 

of  the  United  States  belonging  to  the  judgment  of  the  court  of  olaims  was  the 

Choctaw  Nation,  said  judgment  to  be  amount  fixed  to  be  paid, 

rendered  on  the  prineiple  of  quantum  The  appointment  of  LeFlore  and  Mc- 
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Cnrtain  was  withoat  the  consent  of  Gar- 
land's estate  or  the  consent  of  his  heirs. 

LeFlore  and  McCortain  collected  from 
the  United  States  $638,919.43,  the  same 
being  20  per  cent  of  the  judgment  of 
the  court  of  claims,  and  were  charged 
with  the  duty  of  distributing  the  same 
equally. 

In  1889  they  paid  to  the  heirs  of  Gar- 
land $43,943.20,  but  refused  to  pay  the 
balance  due,  amounting  to  $115,786.65. 

The  nation  has  never  denied  the  in- 
debtedness to  the  [442]  estate  of  Gar- 
land, but  recognized  it  by  an  act  passed 
by  its  general  council  in  1897,  and  au- 
thorized its  payment  by  warrants  issued 
by  the  national  auditor. 

The  act  was  vetoed  for  the  reason  that 
it  would  exhaust  the  available  funds  in 
the  treasury  of  the  nation  and  force  the 
closing  of  the  Choctaw  schools.  The  es- 
tate, having  no  power  to  sue  the  nation, 
could  not  do  so  until  authorized  by  an 
act  of  Congress. 

The  petition  sets  forth  the  respective 
interests  of  the  heirs  of  Garland. 

The  court  of  claims  found  some  of 
these  facts,  but  found  other  facts,  and 
concluded  from  them  that  the  contract 
of  the  nation  was  with  the  delegates  as 
a  body,  and  that  the  nation  was  not  re- 
sponsible for  any  failure  on  the  part  of 
LeFlore  to  pay  the  estate  of  Garland  all 
that  was  due  Garland.  In  other  words, 
the  court  held  that  LeFlore  and  McCtir- 
tain  were  not  the  '^  'agents'  of  the  Choc- 
taw Nation  for  whose  misapplication  of 
the  fund,  if  they  did  misapply  it,  the 
nation  was  liable,"  but  that  they  were, 
when  dealt  with,  ''the  delegation,  the 
successors  of  the  original  delegation, 
standing  in  such  relation  to  the  nation 
and  to  other  members  of  the  delegation 
or  their  beneficiaries  that  the  payment 
made  to  them,  as  it  was  made,  is  to  be 
held  an  acquittance  of  the  nation." 

The  conception  of  the  opinion  is  that 
the  delegation  was  a  unit,  constituted 
such  and  intended  to  act  as  such,  the 
survivors  or  even  the  burvivor  of  those 
appointed  succeeding  to  the  powers  and 
rights  of  deceased  delegates,  that  the  na- 
tion so  regarded  and  so  dealt  with  them, 
and  that,  therefore,  LeFlore  and  McCur- 
tain  succeeded  to  the  rights  of  the  dele- 
gatioui  could  receive  the  powers  con- 
ferred  upon  them  by  the  enactment  of 
February  25,  1888,  and  could  accept  any 
sums  that  came  to  them  under  that  en- 
actment "as  a  complete  payment  and  a 
final  discharge  of  all  debts  and  obliga- 
tions of  the  Choctaw  Nation  to"  the  del- 
egation under  the  contract  of  1853. 

[443]  This  being  the  eoneeption  of 

1040 


the  court,  its  final  conclusion  was,  that 
the  payment  made  to  LeFlore  and  Me- 
Curtain  served  to  discharge  the  nation 
from  any  farther  liability  to  the  delega- 
tion or  any  member  thereof  or  their  rep- 
resentatives, and  on  that  ground  it  or- 
dered the  ease  to  be  dismissed. 

As  we  have  seen,  there  was  a  delega- 
tion constituted,  and  Garland  was  a  mem- 
ber of  it,  and  its  compensation  was 
agreed  to  be  "20  per  cent  upon  all  claims 
arising  or  accruing  to"  the  "nation 
or  individuals  under  the  Treaty  of  June 
22,  1855  [11  Stat,  at  L.  611]  for  their 
services  in  negotiating  said  treaty  and 
for  other  services  which  are  to  be  ren- 
dered hereafter  at  Washington."  It  will 
be  observed  there  was  no  disposition  of 
the  amount  that  might  be  received,  nor 
distribution  of  it,  nor  of  the  services 
that  might  be  required  to  be  performed, 
nor  designation  of  who  was  to  receive  or 
control  it. 

Delegates,  however,  died  and  others 
were  appointed  in  like  generality,  and 
finally  there  was  a  concentration  in 
LeFlore  and  McCurtain,  and,  the  nation- 
al council  reciting  that  the  delegates 
preceding  LeFlore  and  McCurtain  had 
recovered  from  the  United  States  $2358,- 
798.62,  and  that  the  delegates  were 
entitled  to  20  per  cent  of  the  amount, 
that  percentage  was  appropriated  out  of 
the  fund  and  directed  to  be  paid  to  Le- 
Flore and  McCurtain  as  del^ates  and 
successors  of  the  delegates  of  1853,  "to 
enable  them  (LeFlore  and  McCurtain)  to 
pay  the  expenses  and  dischai^  the  ob- 
ligation in  the  prosecution  of  said  daim 
(the  claim  of  the  nation  against  the 
United  States),  and  to  settle  with  the 
respective  distributees  of  said  delega- 
tion." 

There  was  also  an  appropriation  for 
other  sums  du6  the  delegation,  and  it 
was  enacted  that  all  of  the  sums  should 
be  paid  to  LeFlore  and  McCurtain,  de- 
scribing them  as  successors  to  the  other 
delegates,  and  when  so  paid  to  be  ac- 
cepted "as  a  complete  payment  and  a  fi- 
nai  [444]  discharge  of  all  debts  and  ob- 
ligations of  the  Choctaw  Nation  to  said 
delegation"  under  the  contract  of  their 
appointment.  And  it  was  enacted  that 
the  amounts  provided  to  be  paid  should 
I'be  accepted  as  full  and  final  settlement 
of  the  amount  due  under  their  respectivt 
contracts,"  and  the  remainder  of  the 
amount  appropriated  by  Congress  should 
be  retained  in  the  Treasury  of  the 
United  States,  subject  to  the  legislation 
and  requisition  of  the  nation. 

In  1873,  however,  there  was  reeognition 
of  liability  to  the  delegates*  and  it  was 
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provided  that  the  national  treasurer  be 
authorized  to  receive  the  appropriation, 
and  to  pay  (among  other  obligations) 
"20  per  cent  of  such  appropriation  for 
the  delegates  of  1853  and  1854,  to  enable 
them  to  discharge  all  liabilities  and  ob- 
ligations under  said  contracts  [there 
were  other  contracts  than  that  with  the 
delegates]  and  all  expenses  necessarily 
incurred  in  recovering  said  claim."  It 
was  provided  that  all  just  debts  due  the 
nation  from  the  delegation  should  first 
be  deducted. 

The  enactment  of  1888  was  a  deputa- 
tion to  LeFlore  and  McCurtain  to  collect 
and  disburse  the  congressional  appro- 
priation, and  they  became  for  that  pur- 
pose the  agents  of  the  nation,  not  the 
agents  of  the  delegation,  and  it  was  the 
first  deputation  of  that  power.  By  a 
prior  enactment  the  payments  made  to 
the  delegation  were  from  the  national 
treasury,  and  another  (1867)  provided 
for  such  payment.  In  other  words,  un- 
til the  enactment  of  February  25,  1888, 
the  control  of  the  appropriation  was  in 
the  nation,  and  payments  out  of  it  by  the 
nation. 

Our  conclusion,  therefore,  from  the 
record,  is  not  that  of  the  court  of  claims. 
There  was  implication,  at  least,  of  lia- 
bility to  the  delegates  individually.  And 
this  was  the  understanding  of  the  dele- 
gates. LeFlore  so  understood  it,  and  the 
payment  made  to  Garland's  estate  was  a 
recognition  of  it.  The  payment  is  dis- 
tinctly in  opposition  [445]  to  the  con- 
tention of  the  government  and  the  con- 
clusion of  the  court  of  claims.  Both  the 
contention  and  conclusion  assert  a  luity 
in  the  delegation,  the  rejection  of  any 
individual  payment  or  reward  to  the  del- 
egates, a  time  limit  upon  compensation 
for  their  services,  however  great  or  ef- 
fective, a  kind  of  jus  accrescendi  in  the 
successors  of  deceased  delegates.  If 
such  right  existed  at  all,  it  would  have 
existed  even  though  the  succession  had 
come  a  moment  before  the  congressional 
appropriation  was  made,  and  no  services 
whatever  rendered  by  the  successors  of 
deceased  delegates. 

And  these  views  must  have  impressed 
Congress,  and  induced  its  enactment  au- 
thorizing suit  against  the  Choctaw  Na- 
tion. Not,  it  is  true,  upon  the  contract, 
because  other  services  than  Garland's 
were  rendered  in  procurement  of  the  ap- 
propriation and  should  be  considered, 
and  Congress  therefore  required  the 
judgement  in  the  suit  "to  be  rendered  on 
the  principle  of  quantum  meruit"  for 
what  Garland  did  and  expended. 

It  is  objectedi  however,  that  the  suit 
%fi  li.  ed. 


was  not  asserted  or  prosecuted  on  that 
basis  and  that  there  is  no  description  of 
the  services  of  Garland  or  their  value, 
and  therefore  no  elements  for  a  judgment 
established,  such  as  the  statute  author- 
ized. It  authorized,  the  explicit  conten- 
tion is,  a  judgment  on  a  quantum  meruit, 
and  that  therefore  "no  judgment  can  be 
rendered  on  a  petition  which  seeks  to 
recover  merely  upon  the  ground  of  a 
contract." 

The  contention  under  the  facts  dis- 
closed in  the  petition  is  technical.  The 
petition  showed  services  rendered,  and, 
if  the  petition  be  true,  valuable  services, 
and  for  them  there  should  have  been 
recovery  if  the  nation  was  liable,  and  we 
think  it  was.  How  much  we  do  not  say 
nor  did  the  court  of  claims  consider,  it 
being  of  opinion  that  the  nation  was 
not  liable  for  anything.  Upon  the  re- 
turn of  the  case  it  mav  determine  the 
amount  due  Garland,  if  [446]  anything, 
dependent  upon  what  his  services  con- 
tributed in  securing  the  congressional 
appropriation. 

The  judgment  of  the  Court  of  Claims 
must  therefore  be  reversed,  and  it  is  so 
ordered. 

Reversed. 

Mr.  Justice  McBeynolds  and  Mr.  Jus- 
tice Clarke  took  no  part  in  the  consid- 
eration and  decision  of  this  case. 


UNITED  STATES  OF  AMERICA,  Plff.  in 

Err., 

V. 

AMERICAN  CHICLE  COMPANY. 

(See  S.  C.  Reporter's  ed.  446-449.) 

Internal  revenue  —  stamp  tax  —  goods 
removed  for  sale. 

1.  The  stamp  tax  imposed  hy  the  Act 
of  October  22,  1914,  §  5,  upon  gum  and  oth- 
er specified  articles  "sold  or  removed  for 
sale,"  contemplates  payment  by  the  manu- 
facturer, although  the  amount  of  the  tax 
is  determined  by  the  retail  price  or  value  of 
the  article. 

[For  other    cases,   see  Internal   Revenue,   III. 
in  Digest  Sup.  Ct.  1908.] 

Internal  revenue  —  stamp  tax  —  goods 
removed  for  sale. 

2.  Chewing  gum  transported  by  the 
manufacturer  from  the  place  of  preparation 
to  one  of  its  other  factories  or  warehouses, 
as  the  state  of  the  stock  therein  or  the  con- 
dition of  the  trade  may  demand,  must  be 
deemed  subject  to  the-  stamp  tax  imposed 
by  the  Act  of  October  22,  1914,  §  5,  upon 
gum  and  other  specified  articles  "sold  or 
removed  for  sale,"  although  the  amount  of 
the  tax  is  determined  by  the  retail  price 
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or  value  of  the  article;  especially  in  view 
of  §  20  of  that  act,  under  which  manufac- 
turers of  such  articles  are  required  to  file 
monthly  declarations  that  no  such  article 
has  been  removed  from  the  premises  of  such 
manufacturer  other  than  such  as  has  been 
duly  taken  account  of  and  charged  with  the 
stamp  tax.  . 

{For   other   cases,   see   Internal   Revenue.   III. 
In  Digest  Sup.  Ct.  1908.] 

[No.  175.] 

Argued  January  24,  1921.    Decided  June  1, 

1921. 

IN  ERROR  to  the  District  Court  of  the 
United  States  for  the  Southern  Dis- 
trict of  New  York  to  review  a  judgment 
for  the  redemption  of  certain  revenue 
stamps.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Solicitor  General  Frierson  argued  the 
cause,  and,  with  Mr.  R.  P.  Frierson, 
filed  a  brief  for  plaintiff  in  error. 

Mr.  Charles  P.  Spooner  argued  the 
cause  and  filed  a  brief  for  defendant  in 
error. 

Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

The  defendant  in  error,  the  petitioner 
below,  made  a  claim  against  the  United 
States  for  $6,318.56  paid  by  it  for  reve- 
nue stamps  under  the  Act  of  October  22, 
1914,  chap.  331,  §  5,  and  Schedule  B,  38 
Stat,  at  L.  745,  754,  763,  4  Fed.  Stat. 
Anno.  2d  ed.  p.  135  (extended  by  Resolu- 
tion of  December  17,  1915,  chap.  4;  39 
Stat,  at  L.  2,  through  December  31, 
1916),  which  it  alleges  were  unused  after 
January  1,  1916,  and  therefore  were  to 
be  redeemed  under  §  24  of  the  Act  of 
October  22,  38  Stat,  at  L.  764,  chap.  331, 
4  Fed.  Stat.  Anno.  2d  ed.  p.  305,  and  the 
Act  of  September  8,  1916,  chap.  463,  § 
411,  39  Stat,  at  L.  756,  793,  Comp.  Stat. 
§§  6336a,  6346a,  Fed.  Stat.  Anno.  Supp. 
1918,  pp.  312,  381,  the  stamps  having 
been  purchased  within  two  years  of  the 
application  for  redemption,  as  required, 
by  the  latter  act.  The  United  States 
demurred  to  the  petition,  and  the  peti- 
tioner recovered  in  the  district  court. 
The  question  is  whether  the  petition  dis- 
closes facts  upon  which  it  can  be  said 
that  the  goods  were  not  ''removed  for 
sale"  within  the  meaning  of  §  5,  which 
levies  the  tax  upon  the  things  mentioned 
in  Schedule  B  ''manufactured,  sold,  or 
removed  for  sale." 

The  petitioner  manufactures  chewing 

fam,  one  of  the  articles  mentioned  in 
chedule  B,  and,  when  the  product  is 
prepared,  transports  it  from  the  place  of 
preparation,  in  the  language  of  the  peti- 
tioner, "to  one  of  its  other  factories  or 
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warehouses,  as  the  state  of  the  stock 
therein,  or  the  condition  of  the  trade, 
may  demand."  The  goods  concerned 
"had  been  removed  from  the  factory  at 
which  they  were  manufactured  and  pre- 
pared for  sale,  to  other  factories  or 
warehouses  of  petitioner  in  other  parts 
of  the  United  States,  as  hereinbefore  set 
forth."  They  had  upon  them  uncanceled 
revenue  stamps,  but  belonged  to  the  peti- 
tioner, and  were  subject  to  no  contract 
of  sale  on  September  9,  1916,  when  the 
above-mentioned  Act  of  September  8, 
1916,  went  into  effect,  [448]  providing 
for  the  redemption  of  stamps,  as  we 
have  said.  The  petitioner  sells  only  to 
wholesale  dealers,  never  a.t  retail.  By  its 
own  statement  it  must  be  taken  to  have 
removed  the  goods  for  the  purposes  of 
sale  to  such  places  as  seemed  most  like- 
ly to  offer  a  market,  although  no  sale 
had  taken  place.  It  is  said  that,  upon 
the  language  of  the  petition,  the  greater 
part  of  the  goods  may  have  been  sent 
to  other  factories.  But  it  is  for  the 
petitioner  to  state  a  case,  and,  so  far  as 
appears,  and  probably  in  fact,  all  the 
removals  had  the  same  end  in  view. 

We  may  assume,  without  deciding, 
that  the  tax  is  levied  in  respect  of  the 
sale  rather  than  of  the  manufacture  of 
goods;  but  that  throws  little  light  upon 
the  question  of  the  precise  moment  when 
it  falls  due.  The  words  "sold  or  removed 
for  sale"  clearly  mean  that  it  falls  due 
in  some  cases  before  a  sale  is  complete. 
No  one,  we  presume,  would  doubt  that 
if  the  goods  were  removed  for  the  pur- 
pose of  satisfying  an  outstanding  con- 
tract for  a  certain  amount  of  chewing; 
gum,  the  tax  would  be  due  at  the  moment 
of  the  removal,  although  the  goods  were 
not  yet  appropriated  to  the  contract  in 
any  binding  way.  It  seems  to  us  hardly 
more  doubtful  that  the  same  would  be 
true  if  goods  were  removed  by  a  manu- 
facturer to  put  into  the  window  of  a 
retail  shop  kept  by  it  on  the  other  side 
of  the  street.  If  we  are  right,  these  ex- 
amples show  that  removal  for  the  pur- 
pose of  forwarding  a  sale  is  a  removal 
for  sale,  within  the  meaning  of  the  act. 
But,  on  the  face  of  the  petition,  that 
was  the  object  of  the  transfer  of  these 
goods  to  other  parts  of  the  United 
States. 

Notwithstanding  the  assumption  that 
the  tax  is  levied  in  respect  of  sale  rather 
than  of  manufacture,  we  agree  with  the 
government  that  the  statute  contem- 
plates a  payment  by  the  manufacturer. 
This  is  shown  by  §§  17-19.  By  {  20 
every  manufacturer  of  fokj  article  pxo- 

vided  for  in  Schedule  B  is  required  to 
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llle  a  monthly  declaration  that  no  such 
article  has  been  ''removed  .  .  .  from 
[449]  the  premises  of  such  manufactur- 
er ..  .  other  than  such  as  have 
been  duly  taken  account  of  and  charged 
with  the  stamp  tax/'  under  a  penal- 
ty for  neglect.  This  seems  to  us  to 
«onflrm  the  conclusion  that  we  al- 
ready have  indicated.  If  the  peti- 
tioner should  send  a  mass  of  chewing 
gum  from  its  factory  in  New  Jersey  or 
New  York  to  a  more  promising  market 
in  another  state,  it  does  not  appear  to 
118  that  it  could  escape  the  obligation 
of  §  20  by  showing  that,  although  the 
gam  unquestionably  had  left  the  premi- 
ses of  the  manufacturer,  it  was  destined 
to  another  warehouse  that  the  petitioner 
«l8o  owned.  That  does  not  seem  to  us 
the  natural  or  the  rational  meaning  of 
the  words  used.  It  is  said  that  the  eon- 
atruction  of  a  similar  Act  of  June  13, 
1898,  chap.  448,  30  Stat,  at  L.  448-463, 
Comp.  Stat.  §  6144,  4  Fed.  Stat.  Anno. 
2d  ed.  p.  135,  was  the  same  while  that 
was  in  force,  and  that  presumably  the 
later  act  adopted  the  construction.  The 
argument  is  another  confirmation  of  the 
view  that  we  adopt. 

The  tax  is  4  cents  upon  packages  of 
not  more  than  $1  of  actual  retail  value, 
with  4  cents  for  each  additional  dollar; 
but  this  rough  reference  to  retail  price 
is  far  from  implying  that  the  package 
must  have  been  sold  in  order  to  fix  the 
tax.  It  appears  to  us  entirely  natural 
that  Congress  should  look  to  the  original 
place  of  manufacture  as  the  place  for 
the  identification  of  the  taxable  goods, 
jund  to  the  moment  of  leaving  it,  except 
in  exceptional  cases,  as  the  time  for  the 
attaching  of  the  tax.  It  seems  to  us  to 
have  done  so  in  sufficiently  unmistakable 
terms. 

Judgment  reversed. 
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Yuginovich. 

(See  S.  C.  Reporter's  ed.  450-464.) 

Appeal  —  by  government  In  criminal 
case  —  scope  of  review.     ' 

1.  The    construction    or    sufficiency    of 


the  indictment  is  not  brought  before  the 

Federal  Supreme  Court  on  a  writ  of  error 

sued  out  to  a  district  court  under  the  Act 

of    March   2,    1907,   to    review   a   decision 

quashing  and  sustaining  a  demurrer  to  the 

indictment. 

[For  other  cases,  see  Appeal  and  Error,  L  e, 
in  Digest  Sup.  Ct  190iS.] 

Appeal  —  by  government  in  criminal 
case  —  scope  of  review. 

2.  For  the  purpoBC  of  interpreting  the 
statute  on  which  an  indictment  is  founded, 
the  meaning  placed  upon  such  indictment 
by  the  Federal  district  court  will  be 
adopted  by  the  Federal  Supreme  Court  on 
a  direct  writ  of  error  sued  out  under  the 
Act  of  March  2,  1007,  to  review  a  decision 
of  the  district  court,  quashin^^  and  sus- 
taining a  demurrer  to  such  indictment. 
[For  other  cases,  see  Appeal  and  Error,  I.  e. 

in  Digest  Sup.  Ct.  1908.] 

Internal  revenue  —  power  of  CongrcsH 

—  taxation  of  intoxicating  liquors. 

3.  Congress  may,  under  the  broad  au- 
thority of  the  taxing  power,  tax  intoxicat- 
ing liquors,  notwithstanding  the  fact  that 
their  production  is  prohibited  and  punished. 
[For  other  cases,   see  Internal  Revenue,   I.  b, 

in  Digest  Sup.  Ct.  1908.] 

Internal  revenue  —  power  of  Congress 

—  tax  law  —  moral  purpose. 

4.  The  fact  that  a  Federal  tax  law  had 
a  moral  end  in  view  as  well  as  the  raisini; 
of  revenue  presents  no  valid  constitutional 
objection  to  its  enactment. 

[For  other  cases,  see  Internal  Revenue,  I.  b. 
in  Digest  Sup.  Ct.  1908.] 

Statutes  —  implied  repeal  —  penal 
acts. 

5.  Existing  penal  statutes  are  repealed 
by  later  ones  covering  practically  the  same 
acts,  but  fixing  lessef  penalties. 

[For  otber  cases,  see  Statutes,  III.  b.  in 
Digest  Sup.  Ct.  1908.1 

Internal  revenue  —  distilled  spirits  — 
penalty  for  violating  laws  —  Implied 
repeal  —  national  prohibition. 

6.  So  far  as  intoxicating  liquors  in- 
tended for  beverage  purposes  are  concerned, 
the  provisions  of  U.  S.  Rev.  Stat.  §§  3257, 
3279,  3281,  and  3282,  making  it  a  criminal 
offense  to  defraud  or  attempt  to  defraud 
the  United  States  of  a  tax  upon  spirits  dis- 
tilled by  one  carrying  on  the  business  of  a 
distillery,  or  to  fail  to  keep  the  sign  "reg^ 
istered  distillery"  on  the  outside  of  a  place 
of  business  used  as  a  distillery,  or  to  carry 
on  the  business  of  a  distillery  without  bond, 
or  to  make  or  permit  mash  to  be  made  in 
any  building  other  than  a  distillery  author- 
ized by  law,  must  be  regarded  as  repealed 
by  the  national  Prohibition  Act  of  October 
28,  1919,  enacted  to  make  effective  U.  S. 
Const.  18th  Amend.,  prohibiting  the  manu- 


Kote. — As  to  repeal  of  statutes  by  im- 
plication, generally,  see  notes  to  State 
▼.  Massey,  4  L.R.A.  309,  and  United 
States  V.  Henderson,  20  L.  ed.  U.  S.  235. 

On  construction  and  effect  of  the  Vol- 
stead Act — see  note  to  Street  v.  Lincoln 

Safe  Deposit  Co.  10  A.L.R.  1553. 
«5  li.  ed. 


On  direct  review  in  Federal  Supreme 
Court  of  judgments  of  district  or  cir- 
cuit courts — see  notes  to  Gwin  v.  United 
States,  46  L.  ed.  U.  S.  741 ;  B.  Altman  & 
Co.  V.  United  States,  56  I4.  ed.  U.  S. 
894,  and  Berkman  v.  United  States,  63 
I L.  ed.  U.  S.  877. 
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faeture  and  sale  of  intoxicating  liquors  in 
the  United  States  for  beverage  purposes,  al- 
though such  act,  in  §  35,  which  repeals  all 
prior  laws  only  to  the  extent  of  their  in- 
consistency with  it,  provides  that  the  act 
shall  not  relieve  any  person  from  any  lia- 
bility, civil  or  criminal,  theretofore  or 
thereafter  incurred  under  existing  laws. 

(For   other   cases,    see    Internal    Revenue.    VI. 
b.  2;   VI.   c.   In   Digest   Sup.  Ct.    1908.] 

[No.  523.] 

Argued  March  10,   1921.     Decided  June  1, 

1921. 

IN  ERROR  to  the  District  Court  of  the 
United  States  for  the  District  of 
Oregon  to  review  a  judgment  quashing 
an  indictment  charging  violation  of  cer- 
tain provisions  of  the  Internal  Revenue 
Laws  relating  to  distilled  spirits.  Af- 
firmed. 

See  same  case  below,  266  Fed.  746. 
The  facts  are  stated  in  the  opinion. 

Assistant  Attorney  General  Adams 
argued  the  cause^  and,  with  Special  As- 
sistant to  the  Attorney  General  Zeisler, 
filed  a  brief  for  plaintiff  in  error: 

The  sections  under  consideration  are 
not  inconsistent  with  the  National  Pro- 
hibition Act. 

State  V.  Moeling,  129  La.  204,  55  So. 
764;  Carpenter  v.  State,  120  Tenn.  586, 
113  S.  W.  1042;  Foster  v.  Speed,  120 
Tenn.  470,  12  L.R.A.(N.S.)  949,  111  S. 
W.  925,  15  Ann.  Cas.  1066;  Webster  v. 
Com.  89  Va.  154,  15  S.  E.  513;  State 
V.  SmUey,  101  N.  C.  709,  7  S.  E.  904; 
State  V.  Smith,  126  N.  0.  1057,  35  S.  E. 
615;  License  Tax  Cases,  5  Wall.  462,  18 
L.  ed.  497;  Com.  v.  Nickerson,  236  Mass. 
281,  10  A.L.R.  1568,  128  N.  E.  273; 
Youngblood  v.  Sexton,  32  Mich.  406,  20 
Am.  Rep.  654;  Conwell  v.  Sears,  65  Ohio 
St.  49,  61  N.  E.  155. 

The  National  Prohibition  Act  does  not 
impliedly  repeal  the  revenue  laws. 

United  States  v.  Qaflin,  97  U.  S.  546, 
24  L.  ed.  1082 ;  Henderson's  Tobacco,  11 
Wall.  652,  20  L.  ed.  235;  Great  Northern 
R.  Co.  V.  United  States,  84  C.  C.  A.  93, 
155  Fed.  945. 

The  offenses  denounced  by  the  reve- 
nue laws  are  not  the  same  as  those  de- 
nounced by  the  National  Prohibition 
Act. 

Carter  v.  McQaughry,  183  U.  S.  365, 
46  L.  ed.  236,  22  Sup.  Ct.  Rep.  181; 
Gavieres  v.  United  States,  220  U.  S. 
338,  55  L.  ed.  489,  31  Sup.  Ct.  Rep.  421 ; 
Ebeling  v.  Morgan,  237  U.  S.  625,  59  L. 
ed.  1151,  35  Sup.  Ct.  Rep.  710. 

The  decisions  of  the  lower  courts  sus- 
tain the  government's  eontentions. 
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United  States  v.  Sohm,  265  Fed.  910; 
United  States  v.  One  Essex  Tooriog 
Automobile,  266  Fed.  138;  United  SUtes 
V.  Turner,  266  Fed.  248. 

Mr.  Ransom  Hooker  Qillett  argued 
the  cause,  and,  with  Messrs.  Walter  Jef- 
freys Carlin  and  Barnet  Goldstein,  filed 
a  brief  for  defendants  in  error: 

The  internal  revenue  laws  are  taxing 
statutes,  and  were  enacted  for  the  sole 
purpose  of  raising  revenue  for  the  gov- 
ernment, and  are  not  penal  statutes. 

United  States  v.  Hill,  123  U.  S.  681, 
686,  31  L.  ed.  275,  277,  8  Sup.  Ct.  Rep. 
308. 

The  Congress  can  only  tax  ''asaal  ob- 
jects," and  cannot  tax  a  erime. 

Knowlton  v.  Moore,  178  U.  S.  41,  44 
L.  ed.  969,  20  Sup.  Ct.  Rep.  747;  People 
V.  Raynes,  3  Cal.  366. 

The  National  Prohibition  Act  ex- 
presses the  legislative  intent  of  the 
Congress  in  carrying  into  effect  the  pro- 
visions of  the  18th  Amendment,  and  im- 
pliedly repeals  antecedent  statutes  deal- 
ing with  the  subject  of  intoxicating  liq- 
uor. 

22  Cyc.  1606. 

The  National  Prohibition  Act  imposes 
milder  penalties  for  violation  of  the 
liquor  laws,  and  hence  repeals  forever 
laws  on  that  subject. 

United  States  v.  Windham,  264  Fed. 
376. 

Mr.  Wayne  B.  Wheeler  filed  a  brief  as 
amicus  curiae: 

Taxes  for  other  purposes  than  raising 
revenue  only  are  sustained. 

Veazie  Bank  v.  Fenno,  8  Wall.  533, 19 
L.  ed.  482;  McCray  v.  United  States,  195 
U.  S.  27,  49  L.  ed.  78,  24  Sup.  Ct.  Rep. 
769,  1  Ann.  Cas.  561;  United  States  v. 
Jin  Fuey  Moy,  241  U.  S.  394,  60  L.  ed. 
1061,  36  Sup.  Ct.  Rep.  658,  Ann.  Cas. 
1917D,  854;  Youngblood  v.  Sexton,  32 
Mich.  406,  20  Am.  Rep.  654;  Home  Ins. 
Co.  V.  Augusta,  50  Ga.  530;  Adler  v. 
Whitbeck,  44  Ohio  St.  561,  9  N.  E. 
672;  Cooley,  Taxn.  3d  ed.  pp.  14,  242; 
License  Tax  Cases,  5  Wall.  462,  18  L. 
ed.  497;  Foster  v.  Speed,  120  Tenn.  472, 
22  L.R.A.(N.S.)  949,  111  S.  W.  925,  15 
Ann.  Cas.  1066;  Lyle  v.  Sears,  65  Ohio 
St.  49,  61  N.  E.  155;  Carpenter  v.  SUte, 
120  Tenn.»586,  113  S.  W.  1042;  Com. 
V.  Nickerson,  236  Mass.  281,  10  A.L.R. 
1568, 128  N.  E.  273. 

Revenue  laws  are  not  repealed  by  im- 
plication. 

Johnson  v.  Browne,  205  U.  S.  309,  321, 
51  L.  ed.  816,  820,  27  Sup.  Ct  Rep.  539, 
10  Ann.  Cas.  636;  Osbom  v.  Nicholson, 
13  Wall.  654,  662,  20  L.  ed.  689,  695; 
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Wood  ▼.  United  States,  16  Pet.  342,  363, 
10  L.  ed.  987,  996;  United  States  v.  Gear, 
3  How.  120,  131,  11  L.  ed.  523,  528; 
United  States  v.  Tynen,  11  Wall.  88,  20 
L.  ed.  153;  District  of  Columbia  v.  Hut- 
ton,  143  U.  S.  18,  36  L.  ed.  60,  12  Sup. 
Ct.  Rep.  369;  United  States  v.  Claflin, 
97  U.  S.  646,  24  L.  ed.  1082. 

Failure  to  comply  with  the  revenue 
laws  is  an  indictable  offense. 

Ulman  v.  State,  137  Md.  642,  113  Atl. 
124;  United  States  v.  One  Essex  Tour- 
ing Automobile,  266  Fed.  138;  United 
States  V.  Turner,  266  Fed.  249;  United 
States  V.  Sohm,  266  Fed.  910. 

There  is  no  constitutional  provision 
interfering  with  the  continued  existence 
of  U.  S.  Rev.  Stat.  §  3279,  Comp.  Stat. 
§  6019,  4  Fed.  Stat.  Anno.  2d  ed.  p.  40, 
•r  the  other  section  in  issue  in  this  case. 
It  is  unconstitutional,  of  course,  to  pun- 
ish a  person  twice  for  the  same  offense, 
but,  even  in  the  face  of  this  inhibition, 
it  has  been  held  that  a  single  act  may 
be  an  offense  against  two  statutes;  and 
if  each  statute  requires  proof  of  an  ad- 
ditional fact  which'  the  other  does  not, 
an  acquittal  or  conviction  under  either 
statute  does  not  exempt  defendant  from 
prosecution  and  punishment  under  the 
other. 

Morey  v.  Com.  108  Mass.  433;  Carter 
▼.  McClaughry,  183  U.  S.  366,  395,  46  L. 
«d.  236,  261,  22  Sup.  Ct.  Rep.  181; 
Oavieres  v.  United  States,  220  U.  S. 
338,  55  L.  ed.  489,  31  Sup.  Ct.  Rep.  421 ; 
Ebeling  v.  Morgan,  237  U.  S.  625,  630, 
631,  59  L.  ed.  1151,  1153,  35  Sup.  Ct. 
Rep.  710;  United  States  v.  Turner,  266 
Fed.  248. 

Mr.  Justice  Day  delivered  the  opinion 
of  the  court: 

This  case  is  here  under  the  Criminal 
Appeals  Act.  March  2,  1907,  34  Stat. 
at  L.  1246,  chap.  2664,  Comp.  Stat.  § 
1704,  6  Fed.  Stat.  Anno.  2d  ed.  p.  149. 
The  indictment  is  in  four  counts. 

[458]  The  first  count,  based  on  § 
3267  of  the  U.  R.  Rev.  Stat.,  Comp.  Stat. 
§  5993,  4  Fed.  Stat.  Anno.  2d  ed.  p.  23, 
charges  the  defendants  with  unlawfully 
engaging  in  the  business  of  distillers 
within  the  intent  and  meaning  of  the  In- 
ternal Revenue  Laws  of  the  United 
States;  and  that  in  fact  they  did  distill 
spirits  subject  to  the  internal  revenue 
tax  imposed  by  the  laws  of  the  United 
States;  and  did  defraud  and  attempt 
to  defraud  the  United  States  of  the 
tax  on  said  spirits.  The  second  count, 
based  on  §  3279  of  the  U.  S.  Rev. 
Stat.,  Comp.  Stat.  §  6019,  4  Fed.  Stat 
Anno.  2d  ed.  p.  40,  charges  that  the 
65  Ii.  ed. 


defendants  failed  to  keep  on  the  distil- 
lery conducted  by  them,  any  sign  ex- 
hibiting the  name  or  firm  of  the  dis- 
tiller, with  the  words,  "Registered 
Distillery,''  as  required  by  statute. 
The  third  count,  based  on  §  3281  of 
the  U.  S.  Rev.  Stat.,  Comp.  Stat.  § 
6021,  4  Fed.  Stat.  Anno.  2d  ed.  p.  41, 
charges  the  defendants  with  carrying  on 
the  business  of  distilling  within  the  in- 
tent and  meaning  of  the  Revenue  Laws 
of  the  United  States  without  giving  the 
bond  required  by  law.  The  fourth 
c6unt,  based  on  §  3282  of  the  U.  S.  Rev. 
Stat,  Comp.  Stat.  §  6022,  4  Fed.  Stat. 
Anno.  2d  ed.  p.  44,  charges  the  defend- 
ants with  unlawfully  making  a  mash,  At 
for  distillation,  in  a  building  not  a  dis- 
tillery duly  authorized  by  law. 

The  defendants  interposed  a  motion 
to  quash  the  indictment  upon  the 
grounds  that  the  acts  of  Congress  under 
which  the  same  was  found  were  re- 
pealed before  the  finding  of  the  indict- 
ment, and  that  the  acts  charged  to  have 
been  committed  by  them  were  after  the 
date  upon  which  the  18th  Amendment  to 
the  Federal  Constitution  and  the  Vol- 
stead Act  [October  28,  1919,  41  Stat,  at 
L.  305,  chap.  86]  became  effective.  De- 
fendants also  filed  a  demurrer  to  the  in- 
dictment on  practically  the  same 
grounds.  The  motion  to  quash  and  the 
demurrer  were  sustained  by  the  district 
court.    266  Fed.  746. 

The  sections  of  the  Revised  Statutes 
may  be  summarized  as  follows:  Section 
3267  makes  it  an  offense  to  defraud  or 
attempt  to  defraud  the  United  States  of 
a  tax  [450]  upon  spirits  distilled  by 
one  carrying  on  the  business  of  a  distil- 
lery; provides  for  forfeiting  the  distil- 
lery and  the  distilling  apparatus  and  all 
spirits  found  in  the  distillery  or  on  the 
distillery  premises,  and  subjects  the  of- 
fender to  a  fine  of  not  less  than  $600  or 
more  than  $6,000,  and  imprisonment  of 
not  less  than  six  months  or  more  than 
three  years.  Section  3279  requires  dis- 
tillers to  exhibit  on  the  outside  of  their 
place  of  business  a  sign  with  the  words, 
"Registered  Distillery."  A  violation  of 
this  section  subjects  the  offender  to  a 
fine  of  $600.  Section  3281  makes  it  an 
offense  to  carry  on  the  business  of  a  dis- 
tiller without  having  g^ven  bond.  For 
such  offense  the  penalty  is  a  fine  from 
$1,000  to  $6,000,  and  imprisonment  not 
less  than  six  months  or  more  than  three 
years.  Section-  3282  makes  it  penal  to 
make  or  permit  mash  to  be  made  in  any 
building  other  than  a  distillery  author- 
ized by  law.    A  violation  of  this  section 
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subjects  the  offender  to  a  fine  of  not  less 
than  $500  or  more  than  $5,000,  and  im- 
prisonment of  not  less  than  six  months 
or  more  than  two  years. 

These  statutes  have  long  been  part  of 
the  Federal  internal  revenue  legislation, 
and  were  passed  under  the  authority  of 
the  taxing  power  conferred  upon  Con- 
gress by  the  Constitution  of  the  United 
States.  At  the  time  of  their  enactment 
it  was  legal,  so  far  as  the  Federal  gov- 
ernment was  concerned,  to  manufacture 
and  sell  ardent  spirits  for  beverage  pur- 
poses. The  government  derived  large 
revenue  from  taxing  the  business,  which 
it  sought  to  realize  and  protect  by  the 
system  of  laws  of  which  the  sections  in 
question  were  a  part.  This  policy  was 
radically  changed  by  the  adoption  of  the 
18th  Amendment  to  the  Federal  Consti- 
tution, and  the  enactment  of  legislation 
to  make  the  Amendment  effective.  The 
18th  Amendment  in  comprehensive,  and 
clear  language  prohibits  the  manufac- 
ture or  sale  of  intoxicating  liquors  in  the 
United  States  for  [460]  beverage  pur- 
poses, and  confers  upon  Congress  the 
power  to  enforce  the  Amendment  by 
appropriate  legislation.  To  this  end, 
Congress  passed  a  national  prohibition 
law  known  as  the  Volstead  Act.  41 
Stat,  at  L.  305,  chap.  83.  It  is  a 
comprehensive  statute  intended  to  pre- 
vent the  manufacture  and  sale  of  intox- 
icating liquors  for  beverage  purposes. 

Before  taking  up  the  sections  of  the 
Revised  Statutes  some  provisions  of  the 
Volstead  Act  may  be  appropriately  re- 
ferred to.  Section  3  provides  that  after 
the  18th  Amendment  to  the  Constitution 
of  the  United  States  goes  into  effect  it 
shall  be  illegal  to  manufacture,  sell,  bar- 
ter, transport,  import,  export,  deliver, 
furnish,  or  possess  any  intoxicating  liq- 
uor except  as  authorized  in  the  act. 
Liquor  for  nonbeverage  purposes  and 
wine  for  sacramental  purpose.s  may  be 
manufactured,  purchased,  sold,  bar- 
tered, transported,  imported,  exported, 
delivered,  furnished,  and  possessed,  but 
only  as  in  the  act  provided,  and  the 
Commissioner  of  Internal  Revenue  mav 
issue  permits  therefor.  The  act  con- 
tains many  provisions  to  make  effective 


the  purposes  declared  in  §  3.  Section  2S 
makes  it  unlawful  to  have  or  possess 
any  liquor  or  property  designed  for  the 
manufacture  of  liquor  intended  for  use 
in  violation  of  the  act,  or  which  has  been 
so  used,  and  provides  that  no  property 
rights  shall  exist  in  any  Luch  liquor  or 
property.  The  same  section  provides 
for  the  issue  of  search  warrants,  and  if 
it  is  found  that  any  liquor  or  property 
be  unlawfully  held  or  possessed,  or  had 
been  unlawfully  used,  the  liquor  and  all 
property  designed  for  the  unlawful 
manufacture  of  liquor  shall  be  de- 
stroyed, unless  the  court  otherwise  or- 
ders. Section  29  provides  that  any 
person  who  manufactures  or  sells  liquor 
in  violation  of  Title  2  of  the  act  shall, 
for  a  first  offense,  be  fined  not  less  than 
$1,000,  or  be  imprisoned  not  exceeding 
six  months^  and  for  a  second  or  subse- 
quent offense  shall  be  fined  [461]  not 
less  than  $200  or  more  than  $2,000,  and 
be  imprisoned  for  not  les^  than  one 
month  nor  more  than  five  years. 

In  Title  3  elaborate  provision  is  made 
for  the  production  of  alcohol  in  indus- 
trial alcohol  plants.  It  provides  for  the 
taxation  of  such  alcohol,  and  excepts 
industrial  alcohol  plants  and  bonded 
warehouses  for  the  storage  and  distri- 
bution of  industrial  alcohol  from  cer- 
tain sections  of  the  Revised  Statutes. 

It  is  well  settled  that  in  cases  of  this 
character  the  construction  or  sufficiency 
of  the  indictment  is  not  brought  before 
us.  United  States  v.  Keitel,  211  U.  S. 
370,  53  L.  ed.  230,  29  Sup.  Ct.  Rep.  123; 
United  States  v.  Stevenson,  215  U.  S. 
190,  54  L.  ed.  153,  30  Sup.  Ct.  Rep.  35. 
For  the  purpose  of  interpreting  the  stat- 
ute we  adopt  the  meaning  placed  upon 
the  indictment  by  the  court  below. 
United  States  v.  Colgate  &  Co.  250  U.  S. 
300,  63  L.  ed.  992,  7  A.L.R.  443,  39  Sup. 
Ct.  Rep.  4(55.  As  that  court  evidently 
construed  the  statutes  upon  the  assump- 
tion that  the  charges  had  relation  to  in- 
toxicating liquors  intended  for  bever- 
age purposes,  we  shall  follow  that  view 
of  the  indictment  in  determining  wheth- 
er the  former  statutes  are  still  in  force. 

Section  35^  (in  the  margin)  in  its  first 
sentence  repeals  [462]  all  prior  acts  to 


1  Sec.  35.  ''All  provisions  of  law  that 
are  inconsistent  with,  this  act  are  repealed 
only  to  the  extent  of  such  inconsistency 
and  the  regulations  herein  provided  for  the 
manufacture  or  traffic  in  intoxicating  liquor 
nhall  be  construed  as  in  addition  to  exist- 
ing laws.  This  act  shall  not  relieve  any- 
one from  paying  any  taxes  or  other  charges 
imposed  upon  the  manufacture  or  traffic  in 
such  liquor.  No  liquor  revenue  stamps  or 
104B 


tax  receipts  for  any  illegal  manufacture  or 
sale  shall  he  issued  in  advance,  but  upon 
evidence  of  such  illegal  manufacture  or 
sale  a  tax  shall  be  assessed  against,  and 
collected  from,  the  person  responsible  for 
such  illegal  manufacture  or  sale  in  double 
the  amount  now  provided  by  law,  with  a» 
additional  penalty  of  $500  on  retail  dealer* 
and  $1,000  on  manufacturers.  The  pay- 
ment of  such  tax  or  penalty  shall  give  n* 
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the  extent  of  their  inconsistency  with 
the  National  Prohibition  Act, — to  that 
extent  and  no  more, — and  provides  that 
no  revenue  stamps  or  tax  receipts  shall 
be  issued  in  advance  for  the  illegal  man- 
ufacture or  sale  of  intoxicating  liquors, 
and  that  upon  evidence  of  such  illegal 
manufacture  or  sale  the  tax  shall  be 
assessed  in  double  the  amount  now  pro- 
vided by  law,  with  an  additional  penalty 
of  $500  as  to  retail  dealers  and  $1,000 
as  to  manufacturers,  and  that  the  pay- 
ment of  such  tax  or  penalty  shall  not 
give  the  right  to  engage  in  the  manufac- 
ture or  sale  of  such  liquors,  or  relieve 
anyone  from  criminal  liability. 

That  Congress  ma^',  under  the  broad 
authority  of  the  taxing  power,  tax  in- 
toxicating liquors  notwithstanding  their 
production  is  prohibited  and  punished, 
we  have  no  question.  The  fact  that  the 
statute  in  this  aspect  had  a  moral  end 
in  view  as  well  as  the  raising  of  revenue 
presents  no  valid  constitutional  objec- 
tion to  its  enactment.  License  Tax 
Cases,  5  Wall.  462,  471,  18  L.  ed.  497, 
500;  Re  Pollock,  165  U.  S.  526,  536,  41 
U  ed.  813,  816,  17  Sup.  Ct.  Rep.  444; 
Ignited  States  v.  Jin  Fuey  Mov,  241  U. 
S.  394,  60  L.  ed.  1061,  36  Sup.*  Ct.  Rep. 
658,  Ann.  Cas.  1917D,  854;  United 
States  V.  Doremus,  249  U.  S.  86,  63 
L.  ed.  493,  39  Sup.  Ct.  Rep.  214.  The 
question  remains  concerning  the  appli- 
cability of  §  3257,  involving  the  right  to 
punish  for  attempting  to  defraud  the 
United  States  of  a  tax.  Did  Congress 
intend  to  punish  such  violation  of  law 
by  imposing  the  old  penalty  denounced 
[4ft3]  in  §  3257,  or  as  provided  in  the 
new  and  special  provision  enacted  in  the 
Volstead  Act! 

It  is  the  contention  of  the  government 
that  §  35  saves  the  right  to  pro.secute  as 
to  taxes,  as  well  as  the  acts  charged  as 
violative  of  the  other  sections  of  the  Re- 
vised Statutes,  because  of  the  phrase 
with  which  the  section  concludes: 
".  .  .  nor  shall  this  act  relieve  any 
person  from  any  liability,  civil  or  crim- 
inal, heretofore  or  hereafter  incurred 
under  existing  laws." 


It  is,  of  course,  settled  that  repeals  by 
implication  are  not  favored.  It  is 
equally  well  settled  that  a  later  statute 
repeals  former  ones  when  clearly  incon- 
sistent with  the  earlier  enactments. 
United  Slates  v.  Tynen,  11  Wall.  88,  20 
L.  ed.  153.  In  construing  penal  statutes, 
it  is  the  rule  that  later  enactments  re- 
peal former  ones  practically  (;overing 
the  same  acts,  but  fixing  a  lesser  pen- 
alty. The  concluding  phrase  of  §  35,  by 
itself  considered,  is  strongly  indicative 
of  an  intention  to  retain  the  old  laws. 
But  this  section  must  be  interpreted  in 
view  of  the  constitutional  provision  con- 
tained in  the  18th  Amendment,  and  in 
view  of  the  provisions  of  the  Volstead 
Act  intended  to  make  that  Amendment 
effective. 

Having  in  mind  these  principles,  and 
considering  now  the  first  count  of  the 
indictment,  charging  an  attempt  to  de- 
fraud and  actually  defrauding  the  gov- 
ernment of  the  revenue  tax,  we  do  not 
believe  that  the  general  language  used 
at  the  close  of  §  35  evidences  the  inten- 
tion of  Congress  to  inflict  for  such  an 
offense  the  punishment  provided  in  § 
3257,  with  the  resulting  forfeiture,  fine, 
and  imprisonment,  and  at  the  same  time 
to  authorize  prosecution  and  punishment 
under  §  35,  enacting  lesser  and  special 
penalties  for  failing  to  pay  such  taxes 
by  imposing  a  tax  in  double  the  amount 
provided  by  law,  with  an  additional 
penalty  of  $500.  on  retailers  and  $1,000 
on  manufacturers.  Moreover,  the  con- 
cluding words  of  the  first  paragraph  of 
§  35,  as  to  all  the  offenses  charged,  must 
[464]  be  read  in  the  light  of  established 
legal  principles  governing  the  interpre- 
tation of  statutes,  and  in  view  of  the 
provisions  of  the  Volstead  Act  itself, 
making  it  unlawful  to  possess  intoxicat- 
ing liquor  for  beverage  purposes,  or 
property  designed  for  the  manufacture 
of  such  liquor,  and  providing  for  its  de- 
struction. We  agree  with  the  court  be- 
low that  while  Congress  manifested  an 
intention  to  tax  liquors  illegally  as  well 
as  those  legally  produced,  wliich  was 
within  its  constitutional  power,  it  did 


right  to  engage  in  the  manufacture  or  sale 
of  such  liquor,  or  relieve  anyone  from  crim- 
inal liability,  nor  fihall  this  act  relieve  any 
person  from  any  liability,  civil  or  criminal, 
heretofore  or  hereafter  incurred  under  ex- 
isting laws.  The  commissioner,  with  the 
approval  of  the  Secretary  of  the  Treasury, 
may  compromise  any  civil  cause  arising 
under  this  title  before  bringing  action  in 
court;  and  with  the  approval  of  the  Attor- 
ney General  he  may  compromise  any  such 
cause  after  action  thereon  has  been  com- 
menced.** 
65  Ii.  ed. 


This  section  has  given  rise  to  different 
constructions  in  the  Federal  courts;  in 
some  it  has  been  held  that  the  National 
Prohibition  Act  has  repealed  the  old  Rev- 
enue Laws.  United  States  v.  Windam,  264 
Fed.  376;  United  States  v.  Puhac.  208  Fed. 
302;  United  States  v.  Stafoff,  268  Fed.  417; 
Reed  v.  Thurmond,  —  C.  C.  A.  — ,  269  Fed. 
252.  Contra,  United  States  v.  Sohm,  265 
Fed.  910;  United  States  v.  Turner,  266  Fed. 
249;  United  States  v.  Farhat,  Sacein  Ron- 

hano,  269  Fed.  33. 
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not  intend  to  preserve  the  old  penalties 
prescribed  in  §  3257  in  addition  to  the 
specific  provision  for  punishment  made 
in  the  Volstead  Act. 

We  have  less  difficulty  with  the  other 
sections  of  the  prior  revenue  legislation 
under  which  the  charges,  already  set 
forth,  are  made.  We  think  it  was  not 
intended  to  keep  on  foot  the  require- 
ment as  to  displaying  the  words  "Regis- 
tered Distillery"  in  a  place  intended  for 
the  production  of  liquor  for  beverage 
purposes  which  could  no  longer  be  law- 
fully conducted;  nor  to  require  a  bond 
for  the  control  of  such  production;  nor 
to  penalize  the  making  of  mash  in  a 
distillery  which  could  not  be  authorized 
by  law. 

The  questions  before  us  solely  con- 
cern the  construction  of  the  statutes  in- 
volved, under  an  indictment  pertaining 
to  the  production  of  liquor  for  beverage 
purposes,  and  we  think  they  were  cor- 
rectly answered  In  the  opinion  of  the 
court  below.  It  follows  that  its  judg- 
ment is  affirmed. 


[466]  JOSEPH  ATBURDEAU,  Appt., 

V. 

J.  c.  Mcdowell. 

(See  S.  C.  Reporter's  ed.  466-477.) 

Search  and  seizure  «>  private  action. 

1.  The  security  afforded  by  U.  S. 
Const.  4th  Amend.,  against  unreasonable 
search  and  seizure,  applies  solely  to  govern- 
mental action.    It  is  not  invaded  by  the  un- 

*    lawful  acts  of  individuals  in  which  the  gov- 
ernment has  no  part. 

[For   other   cases,   see   Search  and  Seizure,   in 
Digest   Sup.   Ct.   1908.] 

Searcli  and  seizure  —  self-crimination 
—  use  of  stolen  papers. 

2.  Constitutional     guaranties     against 

Note. — As  to  unreasonable  search  and 
seizure — see  note  to  Levy  v.  Superior 
Court,  29  L.R.A.  818. 

On  sufficiency  of  statutory  immunity 
to  satisfy  constitutional  guaranties 
against  self-incrimination — see  notes  to 
Interstate  Commerce  Commission  v. 
Buird,  48  L.  ed.  U.  S.  860,  and  Amdstein 
V.  McCarthy,  ante,  138. 

On  admissibility  against  defendant  of 
document  or  articles  taken  from  him — 
see  notes  to  State  v.  Edwards,  59  L.R.A. 
465;  State  v.  Fuller,  8  L.R.A. (N.S.)  762; 
Feople  V.  Campbell,  34  L.R.A.(N.S.)  58; 
Weeks  v.  United  States,  L.R.A.1915B, 
834,  and  Blacksburg  v.  Beam,  L.R.A. 
1916E,  716. 

And  see  note  to  this  case  as  reported 
in  13  A.L.R.  1168. 
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unreasonable  searches  and  seizures  and  self- 
incrimination  will  not  be  violated  if  the 
Federal  prosecuting  authorities  to  whom 
incriminating  papers  stolen  by  private  per- 
sons have  b^n  delivered,  retain  them  with 
a  view  to  their  use  in  a  subsequent  investi- 
gation by  a  grand  jury  where  such  papers 
will  be  part  of  the  evidence  against  the  ac* 
cused,  and  may  be  used  against  him  upon 
trial  should  an  indictment  be  returned,  the 
government  having  had  no  part  in  the 
wrongful  taking. 
[For    other    cases,    see    Search    and    Seizure: 

(YimiDHl  l4iw.  III.  b.  2.  in  Digest  Soek  Ct. 

1908.1 

[No.  646.] 

Argued   April    11    and    12,    1921.     Decided 

June  1,  1921. 

APPEAL  from  the  District  Court  of 
the  United  States  for  the  Western 
District  of  Pennsylvania  to  review  an 
order  for  the  return  of  incriminating 
papers  stolen  by  private  persons  and  de- 
livered to  the  Federal  prosecuting  attor- 
neys. Reversed. 
The  facts  are  stated  in  the  opinion. 

Solicitor  General  Frierson  argned  the 
cause  and  filed  a  brief  for  appellant: 

Even  if  it  could  be  said  tnat  the  com- 
pany or  its  representatives  stole  these 
papers  from  the  appellee,  this  would  not 
preclude  their  use  in  evidence  if  they 
should  thereafter  come  to  the  hands  of 
the  Federal  authorities. 

Weeks  v.  United  States,  232  U.  S. 
383,  58  L.  ed.  652,  L.R.A.1915B,  834,  34 
Sup.  Ct.  Rep.  341,  Ann.  Cas.  1915C, 
1177;  Boyd  v.  United  States,  116  U.  S. 
616,  29  L.  ed.  746,  6  Sup.  Ct.  Rep.  524; 
Adams  v.  New  York,  192  U.  S.  585,  48 
L.  ed.  575,  24  Sup.  Ct.  Rep.  372;  John- 
son V.  United  States,  228  U.  S.  457,  57 
L.  ed.  919,  47  L.R.A.(N.S.)  263,  33  Sup. 
Ct.  Rep.  572;  Perlman  v.  Unit^  States, 
247  U.  S.  7,  62  L.  ed.  950,  38  Sup.  Ct. 
Rep.  417. 

Mr.  E.  Lowry  Hninea  argued  the 
cause,  and,  with  Messrs.  A.  M.  Imbrie 
and  Rody  P.  Marshall,  filed  a  brief  for 
appellee : 

The  right  which  the  appellee  asserted 
was  a  right  which  the  court  had  juris- 
diction to  recognize  and  preserve. 

Boyd  v.  United  States,  116  U.  S.  624, 
29  L.  ed.  748,  6  Sup.  Ct.  Rep.  524; 
Weeks  v.  United  States,  232  U.  S.  398, 
58  L.  ed.  657,  L.R.A.1915B,  834,  34  Sup. 
Ct.  Rep.  341,  Ann.  Cas.  1915C.  U77. 

The  right  of  a  court  of  equity  to  or- 
der and  decree  the  return  of  private 
property  and  papers  is  well  recognized. 

McGowin*  v.  Remington,  12  Pa.  56,  51 
Am.  Dec.  584;  Pressed  Steel  Car  Co.  v. 
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Standard  Steel  Car  Co.  210  Pa.  404,  60 
Atli.  4;  Dock  v.  Dock,  180  Pa.  15,  57 
Am.  St.  Rep.  617,  36  Atl.  411. 

Mr.  Justice  Day  delivered  the  opinion 
of  the  court: 

J.  C.  McDowell,  hereinafter  called  the 
petitioner,  filed  a  petition  in  the  United 
States  district  court  for  the  western  dis- 
trict of  Pennsylvania,  asking  for  an 
order  for  the  return  to  him  of  certain 
books,  papers,  memoranda,  correspond- 
ence, and  other  data  in  the  possession 
of  Joseph  A.  Burdean,  appellant  herein, 
Special  Assistant  to  the  Attorney  Gen- 
eral of  the  United  States. 

In  the  petition  it  is  stated  that  Bur- 
deau  and  his  associates  intended  to  pre- 
sent to  the  grand  jury  in  and  for  the 
western  district  of  Pennsylvania  a 
charge  against  petitioner  of  an  alleged 
violation  of  §  215  of  the  Criminal  Code 
of  the  United  States  for  the  fraudulent 
use  of  the  mails;  that  it  was  the  inten- 
tion of  Burdean  and  his  associates,  in- 
eluding  certain  postoffice  inspectors  co- 
operating with  him,  to  present  to  the 
grand  jury  certain  private  books,  pa- 
pers, memoranda,  etc.,  which  were  the 
private  property  of  the  petitioner;  that 
the  papers  had  been  in  the  possession 
and  exclusive  control  of  the  petitioner 
in  the  Farmers'  Bank  Building,  in  Pitts- 
burgh. It  is  alleged  that  during  the 
spring  and  summer  of  1920  these  papers 
were  unlawfully  seized  and  stolen  from 
petitioner  by  certain  persons  participat- 
ing in  and  furthering  the  proposed  in- 
vestigation so  to  be  made  by  the  grand 
jury,  under  the  direction  and  control  of 
Burdeau  as  Special  Assistant  to  the  At- 
torney General,,  and  that  such  books, 
papers,  memoranda,  etc.,  were  being 
held  in  the  possession  and  control  of 
Burdeau  and  his  assistants;  that  in  the 
taking  of  the  personal  private  books  and 
papers,  the  person  who  purloined  and 
stole  the  same  drilled  the  petitioner's 
private  safes,  broke  the  locks  upon  his 
private  [471]  desk,  and  broke  into  and 
abstracted  from  the  files  in  his  offices 
his  private  papers;  that  the  possession 
of  the  books,  papers,  etc.,  by  Burdeau 
and  his  assistants,  was  unlawful  and  in 
violation  of  the  legal  and  constitutional 
rights  of  the  petitioner.  It  is  charged 
that  the  presentation  to  the  grand  jury 
of  the  same,  or  any  secondary  or  other 
evidence  secured  through  or  by  them, 
would  work  a  deprivation  of  petitioner's 
constitutional  rights  secured  to  him  by 
the  4th  and  5th  Amendments  to  the  Con- 
stitution of  the  United  States. 

An  answer  was  filed,  claiming  the  right 

to  hold  and  use  the  papers.    A  hearing 
65  Ii.  ed. 


was  had  before  the  district  judge,  who 
made  an  order  requiring  the  delivery  of 
the  papers  to  the  clerk  of  the  court,  to- 
gether with  all  copies,  memoranda,  and 
data  taken  therefrom,  which  the  court 
found  had  been  stolen  from  the  offices 
of  the  petitioner  at  rooms  numbered 
1320  and  1321  in  the  Farmers'  Bank 
Building,  in  the  city  of  Pittsburgh. 
The  order  further  provided  that,  upon 
delivery  of  the  books,  papers,  etc.,  to 
the  clerk  of  the  court,  the  same  should 
be  sealed  and  impounded  for  the  period 
of  ten  days,  at  the  end  of  which  period 
they  should  be  delivered  to  the  peti- 
tioner or  his  attorney  unless  an  appeal 
were  taken  from  the  order  of  the  court, 
in  which  event,  the  books,  papers,  etc.^ 
should  be  impounded  until  the  determi- 
nation of  the  appeal.  An  order  was 
made  restraining  Burdeau,  Special  As- 
sistant Attorney  General,  the  Depart- 
ment of  Justice,  its  officers  and  agents^ 
and  the  United  States  Attorney,  from 
presenting  to  the  United  States  Commis- 
sioner, the  grand  jury,  or  any  official 
tribunal,  any  of  the  books,  papers,  mem- 
oranda, letters,  copies  of  'letters,  corre- 
spondence, etc.,  or  any  evidence  of  any 
nature  whatsoever  secured  by  or  coming 
into  their  possession  as  a  result  of  the 
knowledge  obtained  from  the  inspection 
of  such  books,  papers,  memoranda,  etc. 
In  his  opinion  the  district  judge  stat- 
ed that  it  was  the  [472]  intention  of 
the  Department  of  Justice,  through  Bur- 
deau and  his  assistants,  to  present  the 
books,  papers,  etc.,  to  the  grand  jury 
with  a  view  to  having  the  petitioner  in- 
dicted for  the  alleged  violation  of  §  215 
of  the  Criminal  Code  of  the  United 
States,  and  the  court  held  that  the 
evidence  offered  by  the  petitioner 
showed  that  the  papers  had  been  stolen 
from  him,  and  that  he  was  entitled 
to  the  return  of  the  same.  In  this  con- 
nection the  district  judge  stated  that  it 
did  not  appear  that  Burdeau,  or  any 
ofBcial  or  agent  of  the  United  States, 
or  any  of  the  Departments,  had  any- 
thing to  do  with  the  search  of  the 
petitioner's  safe,  files,  and  desk,  or  the 
abstraction  therefrom  of  any  of  the 
writings  referred  to  in  the  petition, 
and  added  that  ''the  order  made  in 
this  case  is  not  made  because  of  any 
unlawful  act  on  the  part  of  anybody 
representing  the  United  States  or  a&y 
of  its  Departments,  but  solely  upon 
the  ground  that  the  government  should 
not  use  stolen  property  for  any  purpose 
after  demand  made  for  its  return."  Ex- 
pressing his  views,  at  the  close  of  the 
testimony,  the  judge  said  that  there  had 
been  a  gross  violation  of  the  4th  e^^^  ^^^ 
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Amendments  to  the  Federal  Constitu- 
tion; that  the  government  had  not  been 
a  party  to  any  illegal  seizure ;  that  those 
Amendments,  in  the  understanding  of 
the  court,  were  passed  for  the  benefit  of 
the  states  against  action  by  the  United 
States — forbidden  by  those  Amend- 
ments,  and  that  the  court  was  satisfied 
that  the  papers  were  illegally  and 
wrongfully  taken  from  the  possession  of 
the  petitioner,  and  were  then  in  the 
hands  of  the  government. 

So  far  as  is  necessarv  for  our  consid- 
eration,  certain  facts  from  the  record 
may  be  stated.  Henry  L.  Doherty  A 
Company  of  New  York  were  operating 
managers  of  the  Cities  Service  Com- 
pany, which  company  is  a  holding  com- 
pany, having  control  of  various  oil  and 
gas  companies.  Petitioner  was  a  direc- 
tor in  the  Cities  Service  Company  [478] 
and  a  director  in  the  Quapaw  Gas  Com- 
pany, a  subsidiary  company,  and  occu- 
pied an  office  room  in  the  building  owned 
by  the  Farmers'  Bank  of  Pittsburgh. 
The  rooms  were  leased  by  the  Quapaw 
Oas  Company.  McDowell  occupied  one 
room  for  his  private  office.  He  was 
employed  by  Doherty  &  Company  as 
the  head  of  the  natural  gas  division 
of  the  Cities  Service  Company.  Do- 
herty &  Company  discharged  McDowell 
for  alleged  unlawful  and  fraudulent 
conduct  in  the  course  of  the  business. 
An  officer  of  Doherty  &  Company  and 
the  Cities  Service  Company  went  to 
f^ittsbiirgh  in  March,  1920,  with  au- 
thority of  the  president  of  the  Quapaw 
ilas  Company,  to  take  possession  of 
the  company's  office.  He  took  posses- 
sion of  room  1320;  that  room  and 
the  adjoining  room  had  McDowell's 
nnme  on  the  door.  At  various  times 
papers  were  taken  from  the  safe  and 
desk  in  the  rooms,  and  the  rooms  were 
placed  in  charge  of  detectives.  A  large 
cpinntity  of  papers  were  taken  and 
shipped  to  the  auditor  of  the  Cities' 
Service  Company  at  60  Wall  street, 
New  York,  which  was  the  office  of  that 
company,  Doherty  &  Company,  and  the 
<^uapaw  Gas  Companv.  The  secretary 
of  McDowell  testified  that  room  132*0 
was  his  private  office;  that  practically 
all  the  furniture  in  both  rooms  belonged 
to  him;  that  there  was  a  large  safe  be- 
longing to  the  Farmers'  Bank  and  a 
small  safe  belonging  to  McDowell;  that 
on  March  23,  1920,  a  representative  of 
the  company  and  a  detective  came  to 
the  offices;  that  the  detective  was  placed 
in  charge  of  room  1320;  that  the  large 
safe  was  opened  with  a  view  to  selecting 
papers  belonging  to  the  company,  and 
that  the  representative  of  the  companv 
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took  private  papers  of  McDowell's  also. 
While  the  rooms  were  in  charge  of  de- 
tectives  both  safes  were  blown  open.  In 
the  small  safe  nothing  of  consequence 
was  found,  but  in  the  large  safe  papers 
belonging  to  McDowell  were  found. 
The  desk  was  forced  open,  and  all  the 
papers  taken  from  it.  [474]  The  pa- 
pers were  placed  in  cases,  and  shipped 
to  Doherty  &  Company,  60  Wall  street, 
New  York. 

In  June,  1920,  following,  Doherty  & 
Company,  after  communication  with  the 
Department  of  Justice,  turned  over  a 
letter,  found  in  McDowell's  desk,  to  the 
Department's  representative.  Burdeau 
admitted  at  the  hearing  that,  as  the  rep- 
resentative of  the  United  States  in  the 
Department  of  Justice,  he  had  papers 
which  he  assumed  were  taken  from  the 
office  of  McDowell.  The  communication 
to  the  Attorney  General  stated  that  Mc- 
Dowell had  violated  the  laws  of  the 
United  States  in  the  use  of  the  mail  in 
the  transmission  of  various  letters  to 
parties  who  owned  the  properties  which 
were  sold  by  or  offered  to  the  Cities 
Service  Company;  that  some  of  such  let- 
ters, or  copies  of  them,  taken  from  Mc- 
Doweirs  file,  were  in  the  possession  of 
the  Cities  Service  Company;  that  tht* 
company  also  had  in  its  ix>ssession  por- 
tions of  a  diary  of  McDowell  in  which 
he  had  jotted  down  the  commission.^ 
which  he  had  received  from  a  number 
of  the  transactions,  and  other  data 
which,  it  is  stated,  would  be  useful  in 
the  investigation  of  the  matter  before 
the  grand  jury  and  subsequent  prosecu- 
tion should  an  indictment  be  returned. 

We  do  not  question  the  authority  of 
the  court  to  control  the  disposition  of 
the  papers,  and  come  directly  to  the  con- 
tention that  the  constitutional  rights  of 
the  petitioner  were  violated  by  their  sei«- 
ure*  and  that  having  subsequently  come 
I  into  the  possession  of  the  prosecuting: 
officers  of  the  government,  he  was  en- 
titled to  their  return.  The  Amendments 
involved  are  the  4th  and  5th,  protecting 
a  citizen  against  unreasonable  searches 
and  seizures,  and  compulsory  testimony 
against  himself.  An  extended  eonsid- 
eration  of  the  origin  and  purposes  of 
these  Amendments  would  be  superfluous 
in  view  of  the  fact  that  this  court  has 
had  occasion  to  deal  with  those  subjects 
in  a  series  of  cases.  Boyd  v.  United 
States,  116  U.  S.  616,  29  *L.  ed.  746,  6 
Sup.  Ct.  Rep.  524;  Adams  v.  New  York, 
192  U.  S.  585,  48  L.  ed.  575,  24  Sup.  Ct. 
Rep.  372;  Weeks  v.  [475]  United 
States,  232  U.  S.  383,  58  L.  ed.  652, 
L.R.A.1915B,  834,  34  Sup.  Ct.  Rep.  341, 
Ann.    Cas.    1915C,    1117;    Johnson    v. 
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United  States,  228  U.  S.  457,  57  L.  ed. 
919,  47  L.R.A.(N.S.)  283,  33  Sup.  Ct. 
Rep.  572;  Perlman  v.  United  States,  247 
U.  S.  7,  62  L.  ed.  950,  38  Sup.  Ct.  Rep. 
417;  Silverthome  Lumber  Co.  v.  United 
States,  251  U.  S.  385,  64  L.  ed.  319,  40 
Sup.  Ct.  Rep.  182;  and  Gk>uled  v.  United 
States,  decided  February  28th,  this  term 
[255  U.  S.  298,  ante,  647,  41  Sup.  Ct. 
Rep.  261]. 

The  4th  Amendment  gives  protection 
against  unlawful  searches  and  seizures, 
and,  as  shown  in  the  previous  eases,  its 
protection  applies  to  governmental  ac- 
tion. Its  origin  and  history  clearly  show 
that  it  was  intended  as  a  restraint  upon 
the  activities  of  sovereign  authority, 
and  was  not  intended  to  be  a  limitation 
upon  other  than  governmental  agencies; 
as  against  such  authority  it  was  the  pur« 
pose  of  the  4th  Amendment  to  secure  the 
citizen  in  the  right  of  unmolested  occu- 
pation of  his  dwelling  and  the  posses- 
sion of  his  property,  subject  to  the  right 
of  seizure  by  process  duly  issued. 

In  the  present  case  the  record  dearly 
shows  that  no  official  of  the  Federal 
government  had  anything  to  do  with  the 
wrongful  seizure  of  the  petitioner's 
property,  or  any  knowledge  thereof  un- 
til several  months  after  the  property 
had  been  taken  from  him  and  was  in  the 
possession  of  the  Cities  Service  Com- 
pany. It  is  manifest  that  there  was  no 
invasion  of  the  security  afforded  by  the 
4th  Amendment  against  unreasonable 
search  and  seizure,  as  whatever  wrong 
was  done  was  the  act  of  individuals  in 
taking  the  property  of  another.  A  por- 
tion of  the  property  so  taken  and  held 
was  turned  over  to  the  prosecuting  of- 
ficers of  the  Federal  government.  We 
assume  that  petitioner  has  an  unques- 
tionable right  of  redress  against  those 
who  illegally  and  wrongfully  took  his 
private  property  under  the  circum- 1 
stances  herein  disclosed,  but  with  such 
remedies  we  are  not  now  concerned. 

The  5th  Amendment,  as  its  terms  im- 
port, is  intended  to  secure  the  citizen 
from  compulsory  testimony  against  him- 
self. It  protects  from  extorted  confes- 
sions, or  examinations  in  court  proceed- 
ings by  compulsory  methods. 

The  exact  question  to  be  decided  here 
is:  May  the  [476]  government  retain 
incriminating  papers,  coming  to  it  in  the 
manner  described,  with  a  view  to  their 
use  in  a  subsequent  investigation  by  a 
grand  jury,  where  such  papers  will  be 
part  of  the  evidence  against  the  accused, 
and  may  be  used  against  him  upon  trial 
should  an  indictment  be  returned  f 

We  know  of  no  eonstitutional  princi- 

e  which  reqiiizss  tht  govsmmsnt  to 
Ik  ed. 


surrender  the  papers  under  such  circum- 
stances. Had  it  learned  that  such  in- 
criminatory papers,  tending  to  show  a 
violation  of  Federal  law,  were  in  the 
hands  of  a  person  other  than  the  ac- 
cused, it  having  had  no  part  in  wrong- 
fully obtaining  them,  we  know  of  no 
reason  why  a  subpoena  might  not  issue 
for  the  production  of  the  papers  as 
evidence.  Such  production  would  re- 
quire no  unreasonable  search  or  seizure, 
nor  would  it  amount  to  compelling  the 
accused  to  testify  against  himself. 

The  papers  having  come  into  the  pos- 
session of  the  government  without  a  vi- 
olation of  petitioner's  rights  by  govern- 
mental authority,  we  see  no  reason  why 
the  fact  that  individuals,  unconnected 
with  the  government,  may  have  wrong- 
fully taken  them,  should  prevent  them 
from  being  held  for  use  in  prosecuting 
an  offense  where  the  documents  are  of 
an  incriminatory  character. 

It  follows  that  the  District  Court  erred 
in  making  the  order  appealed  from,  and 
the  same  is  reversed. 

Mr.  Justice  Brandeis  dissenting,  with 
whom  Mr.  Justice  Holmes  concurs: 

Plaintiff's  private  papers  were  stolen. 
The  thief,  to  further  his  own  ends,  de- 
livered them  to  the  law  officer  of  the 
United  States.  He,  knowing  them  to 
have  been  stolen,  retains  them  for  use 
against  the  plaintiff.  Should  the  court 
permit  him  to  do  sof 

[477]  That  the  court  would  restore 
the  papers  to  plaintiff  if  they  were  still 
in  the  thief's  possession  is  not  ques- 
tioned. That  it  has  power  to  control  the 
disposition  of  these  stolen  papers,  al- 
though they  have  passed  into  the  posses- 
sion of  the  law  officer,  is  also  not  ques- 
tioned. But  it  is  said  that  no  provision 
of  the  Constitution  requires  their  surren- 
der, and  that  the  papers  could  have  been 
subpoenaed.  This  may  be  true.  Still  I 
cannot  believe  that  action  of  a  public 
official  is  necessarily  lawful  because  it 
does  not  violate  constitutional  prohibi- 
tions, and  because  the  same  result  might 
have  been  attained  by  other  and  proper 
means.  At  the  foundation  of  our  civil 
liberty  lies  the  principle  which  denies 
to  government  officials  an  exceptional 
position  before  the  law,  and  which  sub- 
jects them  to  the  same  rules  of  conduct 
that  are  commands  to  the  citizen.  And 
in  the  development  of  our  liberty  insist- 
ence upon  procedural  regularity  has 
been  a  large  factor.  Respect  for  law 
will  not  be  advanced  by  resort,  in  its 
enforcement,  to  means  which  shock  the 
common  man's  sense  of  decency  and  fair 
play. 
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ARCHIE    J.     McLAREN,    Administrator,  mg  out  of  conflicting  applications  to  en- 

etc.,  Petitioner,  t^j.  j^  quarter  section  of  land  under  the 

^*  Homestead  Law.     While  the  land  was 

L.  G.  FLEISCHER.  public    and   unappropriated    one    Rider 

(See  S.  C.  Reporter's  ed.  477-482.)  ™*^e  a  homestead  entry  of  it,  and  later 

it  was  included,  with  other  lands,  in  a 

statutes  —  departmental   construction  first-form  reclamation  withdrawal.*    The 

-  public  lands  -  entry  after  cancel-  withdrawal  did  not  extinguish  Rider's 
LThe  long-continned,  practical  con-  entry  b^t,  while  in  force,  prevented  the 
struction  by  thi  Land  Department  of  the  initiation  of  other  claims.  It  was  large- 
provision  of  the  Act  of  May  14,  1880,  that  \y  provisional,  and  whenever,  m  the 
^*in  all  cases  where  any  person  has  contest-  judgment  of  the  Secretary  of  the  Inter)- 
ed,  paid  the  land  office  fees,  and  procured  or,  any  of  the  lands  were  not  required 
the  cancelation  of  any  pre-emption,  home-  for  the  purpose  for  which  the  with- 
stead,  or  timber-culture  entry,  he  shall  be  drawal  was  made,  they  were  to  be  re- 
notified  by  the  register  of  the  land  office  of  g^^^^^  ^  p^bli^.  ^^^^.y  ^yhile  the  with- 
the  district  in  which  such  land  is  situated  drawal  [479]  was  in  force,  one  Fleisch- 
of  such  cancelation  and  shall  be  allowed  insti  uted  a  contest  against  Rider's 
thirty  days  from  date  of  such  notice  to  en-  .  "ov***.!.^^  «.  w  v^oi,  a^amoi/  x»xu^x  cr 
ter  said  lands,"  as  giving  a  successful  con-  ^^try,  at  his  own  cost  coUected  and  pre- 
testont,  when,  at  the  date  of  the  notice,  the  sented  evidence  establishing  its  invalid- 
land,  by  reason  of  an  existing  withdrawal,  ity,  and  procured  its  cancelation.  Rider 
is  not  open  to  entry,  thirty  days  after  the  acquiesced  in  that  decision,  and  is  not 
land  is  restored  to  entry  within  which  to  concerned  in  the  present  controversy, 
exercise  his  preferred  right  of  entry,— will  Fleischer  had  no  claim  to  the  land  prior 
not  be  disturbed  by  the  courts.  ^^  the  contest,  and  in  instituting  and 
[For    otber   cases,    see    Statutes,    II.    e.    2.    io  'i.  xu          i         i.   j 

Digest  Sup.  ct.  1908.]  carrying  it  through  acted  as  a  common 

Courts  —  rules   of   decision  —  obiter  informer,   which   was   admissible   under 

dicta.  the  Public  Land  Laws.     To  encourage 

2.  Observations   in   the   opinion   of   a  the  elimination  of  unlawful  entries  by 

court  as  to  rights  on  which  no  claim  was  such  contests  Congress  had  declared  in 

based  in  that  case,  the  decision   rendered  ^^^  ^^^  ^f  May  14,  1880,  chap.  89,  21 

trr^u\Satire  nt^^r=vt'  "^  ""'"  ^tat    at  L    140;  Comp.  Stat    §  4536,  S 

[For  other  cases,  see  Courts,  VII.  b.  In  Digest  *«0.  C)tat.  Anno.  Jd  ed.  p.  oyc 

Sup.  Ct.  1908.]  "In  all  cases  where  any  person  has 

FN     201  1  contested,  paid  the  land  office  fees,  and 

'•   ®-  ^^^  -J  procured   the   cancelation   of   any   pre- 

Argued   April   26  and  27,   1921.     Decided  emption,    homestead,    or    timber-culture 

June  1,  1921.  entry,  he  shall  be  notified  by  the  register 

0                              *                               1  of  ^^e  land  office  of  the  district  in  which 

N     WRIT     of     Certiorari     to     the  g^^^.^  j^nd  is  situated  of  such  cancelation. 

Supreme  Court  of  the  State  of  Cal-  ^^^  ghaH  be  allowed  thirty  davs  from 

ifornia  to  review  a  judgment  which  af-  ^j^te  of  such  notice  to  enter  said  lands." 

firmed  a  judgment  of  the  Superior  Court  wh^^  Rider's  entry  was  canceled  the 

of  Riverside  County,  m  that  state,  dis-  register  sent  to  Fleischer  a  written  no- 

missing  the  bill  in  a  suit  to  establish  a  tice  informing  him  thereof,  and  stating 

trust  m  land  patented  under  the  Home-  th^t  he  would  be  allowed  thirtv  davs 

stead  Laws.     Affirmed.  after  the  tract  was  restored  to'^pubfic 

See   same   case   below,   181   Cal.   607,  g^try  within  which  to  enter  it  in  the 

^^m^*^'  ^?^'          ^  L  :m  '     XI-         .  •  exercise  of  his  prefeiTcd  right  as  a  suc- 

The  facts  are  stated  in  the  opinion,  ^^ggf^,  contestant.    The  notice  was  dated 

Mr.  Samuel  Herrick  argued  the  cause,  February    11,    1909.      Afterwards    the 

and,  with  Mr.  Henry  M.  Willis,  filed  a  Secretary  of  the  Interior  issued  an  order 

brief  for  petitioner.  whereby  the  lands  included  in  the  with- 

Mr.  Patrick  H.  Longhran  argued  the  i'™TL^'"^,n"'""?'l  ***  ?*"'«"*"*  *" 

cause  and  filed  a  brief  for  res^wndent.  ^^^MMf  ^  '•  """^n**  ?u         f  *'^;.  ? 

May  18  following.    On  the  earlier  date 

Mr.  Justice  Van  Devanter  delivered  one  McLaren  made  homestead  settlement 

the  opinion  of  the  court:  on  this  tract,  and  on  the  later  date  both 

This  case  presents  a  controversy  aris-  Fleischer  and  McLaren  applied  at  the 

Note. — On  conclusiveness  of  decisions 

or  findings  of  the  Land  Department — see 

note  to  Whitehill  v.  Victorio  Land  & 

Cattle  Co.  L.R.A.1918D,  597. 
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I  The  withdrawal  was  made  under  tb* 
provision  embodied  in  the  first  six  lines  of 
§  3  of  the  Act  of  June  17,  1902.  chap.  1093. 
32  Stat,  at  L.  388,  Comp.  SUt.  §  4702,  9 
Fed.  Stat.  Anno.  2d  ed.  p.  1366. 
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loeai  land  office  to  make  homestead  en- 
try thereof, — Fleischer  in  the  exercise 
of  his  preferred  right,  and  McLaren  in 
▼irtue  of  his  settlement.  Fleischer's  ap- 
plication was  allowed  and  McLaren's 
rejected,  the  local  officers  heing  of  opin- 
ion that  Fleischer  had  the  prior  and  bet- 
ter right.  McLaren  appealed  and  the  ac- 
tion of  the  local  [480]  officers  was  sus- 
tained by  the  Commissioner  of  the  Qen- 
eral  Land  Office  and  by  the  Secretary  of 
the  Interior.  In  due  course  Fleischer  re- 
ceived a  patent  for  the  land,  and  Mc- 
Laren then  brought  this  suit  to  .have 
Fleischer  declared  a  trustee  for  him  of 
the  title,  and  to  compel  a  conveyance  in 
execution  of  the  trust.  During  the 
pendency  of  the  suit  McLaren  died,  and 
it  was  revived  in  the  name  of  his  per- 
sonal representative.  Fleischer  pre- 
vailed in  the  court  of  first  instance  and 
again  in  the  supreme  court  of  the  state. 
181  Cal.  607,  185  Pac.  967.  A  writ  of 
certiorari  bring^s  the  case  here.  253  U. 
S.  479,  64  L.  ed.  1023,  40  Sup.  Ct.  Rep. 
482. 

The  sole  question  for  decision  is 
whether  the  officers  of  the  Land  Depart- 
ment erred  in  matter  of  law  in  holding 
that,  under  the  Act  of  May  14,  1880, 
Fleischer  was  entitled  to  thirty  days 
after  the  land  was  restored  to  entry 
within  which  to  exercise  his  preferred 
right  of  entry.  The  words  of  the  act 
are :  ^'Shall  be  allowed  thirty  days  from 
the  date  of  such  notice  to  enter  said 
lands.''  Generally  when  an  existing  en- 
try is  canceled  the  land  becomes  at  once 
open  to  entry  and  the  act  is  easily  ap- 
plied. But  where,  as  here,  an  existing 
withdrawal  prevents  the  land  from  be- 
coming open  to  entry  for  more  than 
thirty  days  after  the  notice  of  cancela- 


tion  issues,  the  application  to  be  made 
of  the  act  is  not  so  obvious,  and  it  be- 
comes necessary  to  inquire  what  is  in- 
tended. Does  the  act  mean  that  the  pre- 
ferred right  to  enter  the  land  is  lost  if 
not  exercised  within  thirty  days  after 
the  notice  issues,  even  though  the  land 
is  not  open  to  entry  during  that  period  f 
Or  does  it  mean  that  the  contestant 
shall  have  thirty  days  during  which  the 
land  is  open  to  entry  within  which  to 
exercise  his  preferred  right,  and  there- 
fore that  if  the  land  is  not  open  to  en- 
try at  the  date  of  the  notice,  the  time 
during  which  that  situation  continues 
shall  be  eliminated  in  computing  the 
thirty-day  period  f  In  the  practical  ad- 
ministration of  the  act  the  officers  of 
the  Land  Department  have  adopted  and 
given  effect  to  [481]  the  latter  view. 
They  adopted  it  before  the  present  con- 
troversy arose  or  was  thought  of;  and, 
except  for  a  departure  soon  reconsidered 
and  corrected,  they  have  adhered  to  and 
followed  it  ever  since.'  Many  outstand- 
ing titles  are  based  upon  it  and  much 
can  be  said  in  support  of  it.  If  not 
the  only  reasonable  construction  of  the 
act,  it  is  at  least  an  admissible  one.  It 
therefore  comes  within  the  rule  that  the 
practical  construction  given  to  an  act 
of  Congress  fairly  susceptible  of  differ- 
ent constructions,  by  those  charged  with 
the  duty  of  executing  it,  is  entitled  to 
great  respect,  and,  if  acted  upon  for  a 
number  of  years,  will  not  be  disturbed 
except  for  cogent  reasons.' 

The  case  of  Edwards  v.  Bodkin,  161 
C.  C.  A.  488,  249  Fed.  562,  and  —  C.  C. 
A.  — ,  265  [482]  Fed.  621,  in  which 
there  was  a  decree  of  affirmance  by 
this  court,  255  U.  S.  221,  ante,  595, 
41   Sup.   Ct.  Rep.  268,  is  cited  as  up- 


tThe  instructions  of  June  6,  1005,  33 
Land.   Dec.   607,   contained   the   following: 

"Seventh.  When  any  entry  for  lands  em- 
braced within  a  withdrawal  under  the  first 
form  is  canceled  by  reason  of  contest,  or 
for  any  other  reason,  such  lands  become 
rabject  immediately  to  such  withdrawal 
and  cannot,  thereafter,  so  long  as  they  re- 
main so  withdrawn,  be  entered  or  other- 
wise appropriated,  either  by  a  successful 
oontestant  or  any  other  person;  but  any 
flODtestant  who  gains  a  preferred  right  to 
«nter  any  such  lands  may  exercise  that 
right  at  any  time  within  thirty  days  from 
notice  that  the  lands  involved  have  been 
released  from  such  withdrawal  and  made 
■object  to  entry.** 

The  regulations  of  May  18,  1916,  §  29, 
46  Land  Dec.  385,  391,  contained  the  follow- 
ing: 

"Should  the  land  embraced  in  the  con- 
tatted  entry  be  within  a  first-form  with- 
drawal at  time  of  successful  termination  of 
••  Ii.  ed. 


the  contest  the  preferred  right  may  prove 
futile,  for  it  cannot  be  exercised  as  long 
as  the  land  remains  so  withdrawn,  but 
should  the  lands  involved  be  restored  to  the 
public  domain  or  a  farm-unit  plat  be  ap- 
proved for  the  lands  and  announcement 
made  that  water  is  ready  to  be  delivered, 
the  preference  right  may  be  exercised  at 
any  time  within  thirty  days  from  notice 
of  the  restoration  or  the  establishment  of 
farm  units."  And  see  Wells  v.  Fisher,  47 
Land  Dec.  288,  for  a  statement  and  dis- 
cussion of  the  departmental  rulings. 

»  Brown  v.  United  States,  113  U.  S.  568, 
571,  28  L.  ed.  1079,  1080,  6  Sup.  Ct.  Rep. 
648 ;  Webster  v.  Luther,  163  U.  S.  331,  342, 
41  L.  ed.  179,  182,  16  Sup.  Ct.  Rep.  963; 
United  States  v.  Hammers,  221  U.  S.  220, 
228,  55  L.  ed.  710,  715,  31  Sup.  Ct.  Rep. 
593:  Logan  v.  Davis,  233  U.  S.  613,  627, 
58  L.  ed.  1121,  1128.  34  Sup.  Ct.  Rep.  685; 
LeRoque  v.  United  States,  239  U.  S.  62,  64, 
60  L.  ed.  147,  150,  36  Sup.  Ct.  Rep.  22. 
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holding  m  diffez^nt  view  of  the  act. 
Tbe  opinioAs  rendered  by  the  circuit 
court  of  appeals  do  Indicate  that  it 
was  disposed  lo  think  the  words  ^'thirty 
dj^s  from  the  date  of  such  notice'' 
aJionId  be  taken  literally  and  strictly, 
bat  a  careful  reading  of  the  opinion 
discloses  that  the  decision  was  not  put 
on  that  ground.  As  was  rightly  said 
by  the  supreme  court  of  the  state 
in  the  present  case:  '^The  decision 
there  was  not  to  the  effect  that  the  con- 
testant was  by  mistake  of  law  given  the 
preference  right/'  Indeed,  that  case  did 
not  call  for  any  expression  of  opinion  on 
the  subject.  The  plaintiff  there  was  the 
original  homestead  entryman,  and  was 
insisting  that  his  entry  had  been  un- 
lawfully canceled.  If  that  claim  was 
well  taken,  as  was  held,  the  cancelation 
did  not  give  rise  to  any  preferred  right. 
Besides,  the  defendant  there  was  not 
claiming  under  an  entry  based  on  a 
preferred  right,  but  under  entries  made 
after  he  had  relinquished  the  entr^' 
which  he  claimed  was  based  thereon. 
Thus,  the  observations  of  the  circuit 
court  of  appeals  respecting  preferred 
rights  were  obiter  dicta,  and,  as  the  de- 
cree of  affirmance  in  this  court  was  put 
on  other  grounds,  those  observations  are 
neither  authoritative  nor  persuasive. 

Here  it  is  not  questioned  that  the 
original  or  first  entry — that  of  Rider — 
was  lawfully  canceled.  McLaren  rec- 
ognized that  that  entry  had  been  law- 
fully eliminated  when  he  sought  to  ini- 
tiate a  claim  to  the  land.  He  should 
also  have  recognized  that  Fleischer,  by 
his  contest,  had  brought  about  its  elimi- 
nation, and  was  entitled,  as  a  reward, 
to  enter  the  land  at  any  time  within 
thirty  days  after  it  was  restored  to 
entry. 

We  conclude  that  the  state  courts 
rightly  refused  to  disturb  the  construc- 
tion which  the  officers  of  the  Land  De- 
partment had  put  on  the  act. 

Judgpnent  affirmed. 


[483]    ROBERT    L.    CULPEPPER,    Peti- 
tioner, 

V. 

JAMES  M.  OCHELTREE. 

(See  S.  C.  Reporter's  ed.  483.) 

This  case  is  governed  by  the  decision  in 
McLaren  v.  Fleischer,  ante,  1052. 

[No.  292.] 

Note. — On  conclusiveness  of  decisions 
or  findings  of  the  Land  Department — 
see  note  to  Whitehill  v.  Victorio  Land 
A  Cattle  Co.  L.R.A.1918D,  597. 
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Argued  April   26  and   27,   1921.     Decided 

June  1,  1921. 

ON  WRIT  of  Certiorari  to  the  Su- 
preme  Court  of  the  State  of  Cali- 
fornia to  review  a  judgment  which  af- 
firmed a  judgment  of  the  Superior  Court 
of  Riverside  County,  in.  that  state,  dis- 
missing the  bill  in  a  suit  to  establish  a 
trust  in  land  patented  under  the  Home- 
stead Laws.     Affirmed. 

See  same  case  below,  181  Cal.  788,  185 
Pac.  971. 

The  facts  are  stated  in  the  opinion. 

MV.  Samuel  Herrick  argued  the  cause, 
and,  with  Mr.  Henry  M.  Willis,  filed  a 
brief  for  petitioner. 

Mr.  Patrick  H.  Loughran  argued  the 
cause  and  filed  a  brief  for  respondent. 

Mr.  Justice  Van  Decanter  delivered 
the  opinion  of  the  court: 

This  case  is  in  all  material  respects 
like  McLaren  v.  Fleischer,  256  U.  S.  477, 
ante,  1052,  41  Sup.  Ct.  Rep.  577.  It  wa.s 
decided  in  the  same  way  by  the  state 
courts  and  was  argued  with  that  case 
here.  Therefore  the  opinion  in  that  will 
suffice  to  dispose  of  this. 

Judgment  affirmed. 


[4841    UNITED   STATES,    Plff.   in   Err., 

v. 

GEORGE  E.  BOWLING  et  al. 

(Sec  S.  C.  Reporter's  ed.  484-490.) 

Indians  —  heirs  of  deceased  allottee  * 
determination  by  Secretary  of  In- 
terior —  trust  or  restricted  allot- 
ments. 

Restricted  as  well  ns  trust  allot- 
ments must  be  held  to  be  comprehended  by 
the  provisions  of  the  Act  of  June  25,  1910. 
§  1,  that  **when  any  Indian  to  whom  an 
allotment  of  land  has  been  made,  or  mav 
hereafter  be  made,  dies  before  the  expira- 
tion of  the  trust  period  and  before  the  is- 
suance of  a  fee-simple  patent,  without  hav- 
ing made  a  will  disposing  of  said  allotment 
as  hereinafter  provided,  the  Secretary  of 
the  Interior,  upon  notice  and  hearing,  un- 
der such  rules  as  he  may  prescribe,  shall 
ascertain  the  legal  heirs  of  such  decedent, 
and  his  decision  thereon  shall  be  final  and 
conclusive,''  in  view  of  the  legislative  and 
departmental  construction  of  that  section 
as  authorizing  a  determination  of  the  heirs 
of  both  classes  of  deceased  allottees. 
[For  other  cases,  see  Indians,  VIII.  in  Dlirett 
Sup.  Ct.  1908.] 

[No.  296.] 

Note. — On  Federal  control  over  Indi- 
ans— see  note  to  Worcester  v.  Qeorgia,  8 
L.  ed.  U.  S.  484. 
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IN  EBROE  to  the  United  States  Cir 
cuit  Court  of  Appeals  (or  the  Eightl 
Circuit  to  reviev  a  judgment  which  af 
flrmed  a  judgment  o£  the  District  Cour 
of  the  United  States  for  the  Easten 
District  of  Oklahoma  in  favor  of  de 
fendants  in  an  action  by  the  Unitec 
States  to  recover  possegsion  of  land 
with  damages  for  its  detention  and  nse 
Reversed  and  remanded  for  a  new  trial 

See  same  case  below,  —  C.  C.  A.  — 
261  Fed.  657. 

The  facta  are  stated  in  the  opinion. 

Special  Assistant  to  the  Attomej 
General  dsmfltt  argued  the  cause  and 
filed  a  brief  for  plaintiff  in  error. 

Mr.  Halbert  H.  HcOlaer  ai^ued  the 
cause,  and,  with  Mr.  Vem  E,  Thompson, 
filed  a  brief  for  defendants  in  error. 

Mr.  Justice  Van  Daranter  delivered 
the  opinion  of  the  court; 

This  was  an  action  by  the  United 
States  to  recover  the  possession  of  a 
tract  of  land  in  Oklahoma,  with  dam- 
ages for  its  detention  and  use  by  the 
defendants  for  several  years.  The  trial 
resulted  in  a  judgment  for  the  defend' 
ants,  which  the  circuit  court  of  appeals 
afitrmed.     —  C.  C.  A.  — ,  261  Fed.  657. 

The  land  was  allotted  and  patented 
under,  the  Act  of  March  2,  1889,  chap. 
422,  25  Stat,  at  L.  1013,  Comp.  Stat.  § 
4207,  3  Fed.  Stat.  Anno.  2d  ed.  p.  836, 
to  Pe-te-lon-o-zah,  or  William  Wea,  a 
member  of  the  confederated  Wea,  Peo- 
ria, Kaskaskia,  and  Piankeshaw  Tribes 
of  Indians,  as  his  distributive  share  of 
the  tribal  lands.  The  patent  was  dated 
April  8,  1890,  conveyed  a  fee-simple 
title,  and  imposed  a  restriction  upon 
alienation  for  a  period  of  twenty-five 
years  from  its  date.  Wea  died  intestate 
and  seised  of  the  land  January  23,  1894. 
Shortly  after  his  death  persons  claiming 
to  be  his  heirs  executed  a  conveyance  of 
the  land,  and  on  May  4,  1914,  this  court 
affirmed  a  decree  against  two  of  the 
present  defendants,  canceling  that  con- 
veyance as  made  in  violation  of  the  re- 
striction. Bowling  V.  United  States, 
233  U.  S.  528,  58  L.  ed.  1080,  34  Sup.  Ct. 
Rep.  659. 

This  action  was  commenced  January 
20,  1915,  during  the  period  of  restriction, 
and,  according  to  the  petition,  was 
brought  in  the  interest  of  designated  In- 
dians who  were  alleged  to  be  the  heirs 
at  law  of  Wea,  to  be  entitled  to  the 
poasessioD,  and  to  be  members  of  the 
confederated  tribes,  and  gtill  under 
M  Ii.  ed. 


the  supervision  and  guardianship  of  the 
United  States.  The  defenduits,  by 
their  answer,  admitted  that  the  land  bad 
been  allotted  and  patented  to  Wea  and 
that  Ihey  were  in  possession;  denied  all 
the  other  allegations  in  the  petition,  in- 
eluding  the  heirship  I4S0J  of  those  in 
whose  interest  the  ottion  was  brought, 
and  allied  that,  at  the  time  of  answer- 
ing, the  defendants  were  rightfully  in 
possession  under  conveyances  executed 
by  the  real  heira  after  the  restriction  up- 
on alienation  expired. 

At  the  trial  the  United  States,  to  es- 
tablish the  heirship  of  those  in  whose 
interest  the  action  was  brought,  offered 
in  evidence  an  exemplified  copy  of  a  de- 
cision by  the  Secretary  of  the  Interior, 
dated  October  21,  1914,  during  the  peri- 
od of  restriction,  finding  and  holding 
that  they  were  the  heirs,  and  the  sole 
heirs,  of  Wea,  and  stating  their  respec- 
tive shares.  To  this  the  defendants  ob- 
jected upon  the  ground  that  the  law  of 
Congress  under  which  the  decision  was 
given  applied  only  where  the  deceased 
allottee  held  under  a  trust  patent.  The 
court  sustained  the  objection  and  no 
other  evidence  on  the  subject  was  pre- 
sented by  either  side.  Whether  the 
court  erred  in  excluding  the  Secretary's 
determination  is  the  only  question  re- 
served at  the  trial  and  now  presented 
for  decision.  It  was  not  claimed  that 
the  Secretary  proceeded  without  notice, 
jr  without  according  all  who  were  in- 
terested a  full  hearing,  but  only  that  he 
dad  not  been  empowered  to  determine 
H'ho  were  the  heirs  where  the  deceased 
jiUottee  held,  as  did  Wea,  under  a  pat- 
ent in  fee,  even  though  the  land  was 
subject  to  a  restriction  upon  alienation. 
Before  coming  to  the  acts  under  which 
the  Secretary  of  the  Interior  proceeded, 
it  will  be  helpful  to  refer  to  the  modes, 
long  in  use,  by  which  Indians  are  pre- 
vented from  improvidently  disposing  of 
allotted  lands.  One  is  to  issue  to  the 
allottee  a  written  instrument  or  cer- 
tificate, called  a  trnst  patent,  declaring 
that  the  United  States  will  hold  the  land 
for  a  designated  period,  usually  twenty- 
five  years,  in  trust  for  the  sole  use  and 
benefit  of  the  allottee,  or,  in  case  of  his 
death,  of  his  heirs,  and  at  the  expiration 
of  that  period  will  convey  the  same  to 
him,  or  [487}  his  heirs,  in  fee,  dis- 
charged of  the  trust  and  free  of  all 
charge  or  encumbrance.  The  other  is 
to  issue  at  once  to*  the  allottee  a 
patent  conveying  to  him  the  land  in 
fee,  and  imposibg  a  restriction  upon 
its  alienation  for  twenty-five  years  or 
some  other  stated  period.    While  aliena- 
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tion  is  effeetually  restricted  by  either 
mode,  allotmonts  under  the  first  are 
commonly  spoken  of  as  trust  allot- 
ments, and  those  under  the  second  as 
restricted  allotments.  As  respects  both 
classes  of  allotments — one  as  much  as 
the  other — the  United  States  possesses  a 
supervisory  control  over  the  land,  and 
may  take  appropriate  measures  to  make 
sure  that  it  inures  to  the  sole  use  and 
benefit  of  the  allottee  and  his  heirs 
throughout  the  original  or  any  extended 
period  of  restriction.^  As  an  incident  to 
this  power  Congress  may  authorize  and 
require  the  Secretary  of  the  Interior  to 
determine  the  legal  heirs  of  a  deceased 
allottee,  and  may  make  that  determina- 
tion final  and  conclusive.'  It  rests  with 
Congress  to  say  which  of  the  two  modes 
shall  be  followed  in  respect  of  the  lands 
of  a  particular  tribe,  and  this  usually  is 
done  in  the  act  directing  that  the  lands 
be  allotted.  The  Act  of  1889,  under 
which  the  lands  of  the  confederated 
tribes  were  allotted,  required  that  the 
second  mode  be  followed, — that  of  issu- 
ing a  patent  in  fee  imposing  a  restric- 
tion upon  alienation  for  a  fixed  period. 

By  §  1  of  the  Act  of  June  25,  1910, 
chap.  431,  36  Stat,  at  L.  855,  Comp.  Stat. 
§  4226,  3  Fed.  Stat.  Anno.  2d  ed.  p.  853, 
Congress  provided: 

"That  when  any  Indian  to  whom  an 
allotment  of  land  has  been  made,  or 
may  hereafter  be.  made,  dies  before  the 
expiration  of  the  trust  period  and  be- 
fore the  issuance  of  a  fee-simple  patent, 
without  having  [488]  made  a  will  dis- 
posing of  said  allotment  as  hereinafter 
provided,  the  Secretary  of  the  Interior, 
upon  notice  and  hearing,  under  such 
rules  as  he  may  prescribe,  shall  ascer- 
tain the  legal  heirs  of  such  decedent, 
and  his  decision  thereon  shall  be  final 
and  conclusive." 

The  courts  below  concluded  from  the 
words  of  this  provision  that  it  was  con- 
fined to  trust  allotments — those  held  un- 


der trust  patents.  Separately  consid- 
ered, it  hardly  admits  of  any  other  view; 
and  yet  other  provisions  in  the  same, 
section  suggest  that  its  words  may  not 
have  been  happily  chosen,  and  that  it 
may  have  been  intended  to  be  more  com- 
prehensive. To  illustrate,  a  closely  fol- 
lowing proviso  declares: 

^That  the  Secretary  of  the  Interior  is 
hereby  authorized  in  his  discretion  to 
issue  a  certificate  of  competency,  upon 
application  therefor,  to  any  Indian,  or 
in  case  of  his  death,  to  his  heirs,  to 
whom  a  patent  in  fee  containing  restric- 
tions on  alienation  has  been  or  may 
hereafter  be  issued,  and  such  certificate 
shall  have  the  effect  of  removing  the 
restrictions  on  alienation  contained  in 
sufeh  patent." 

But  we  need  not  dwell  upon  the  in- 
ternal proof  of  what  was  intended,  for, 
by  a  series  of  appropriation  acts,  begin- 
ning August  1,  1914,  and  extending  to 
the  present  time,  Congress  has  treated 
and  construed  the  provision  as  including 
both  trust  and  restricted  allotments.* 
Each  of  the  appropriation  acts  contains 
a  paragraph  appropriating  $100,000  to 
meet  the  cost  of  '^determining  the  heirs 
of  deceased  Indian  allottees  having  any 
right,  title,  or  interest,  in  any  trust  or 
restricted  allotment,  under  regulations 
prescribed  by  the  Secretary  of  the  In- 
terior," and  they  show  affirmatively  that 
they  refer  to  a  determination  under  §  1 
of  the  Act  of  1910.  [489]  Not  only  so, 
but  they  all  contain  a  proviso  that  ^'this 
paragraph  shall  not  apply  to  the  Osage 
Indians,  nor  to  the  Five  Civilized 
Tribes,"  whiteh  would  be  a  needless  pro- 
vision if  Congress  had  not  intended  that 
the  power  to  determine  heirships  should 
extend  to  restricted  as  well  as  trust  al- 
lotments; for  the  allotments  to  the 
Osages  and  to  members  of  the  Five  Civi- 
lized Tribes  were  not  trust  but  restricted 
allotments.  The  annual  reports  of  the 
Indian  Bureau^  show   that   the  officers 


1  United  States  v.  Rickert,  188  U.  S.  432, 
47  L.  ed.  532,  23  Sup.  Ct.  Rep.  479;  Marchie 
Tiger  v.  Western  Invest.  Co.  221  U.  S.  286, 
55  L.  ed.  738,  31  Sup.  Ct.  Rep.  578;  Heck- 
man  V.  United  States,  224  U.  S.  413,  56 
L.  ed.  820,  32  Sup.  Ct.  Rep.  424;  Brader 
V.  James,  246  U.  S.  88,  62  L.  ed.  591,  38 
Sup.  Ct.  Rep.  285;  Talley  v.  Burgess,  246 
U.  S.  104,  62  L.  ed.  600,  38  Sup.  Ct.  Rep. 
287 ;  La  Motte  v.  United  States,  254  U.  S. 
570,  ante,  410,  41  Sup.  Ct.  Rep.  204. 

tHallowcIl  v.  Commons,  239  U.  S.  506, 
60  L.  ed.  400,  36  Sup.  Ct.  Rep.  202.  And 
see  Lane  v.  United  States,  241  U.  S.  201, 
60  L.  ed.  956,  36  Sup.  Ct.  Rep.  599;  Egan 
v.  McDonald,  246  U.  S.  227,  62  L.  ed.  680, 
38  Sup.  Ct.  Rep.  227. 

9  Acts  August  1,  1914,  chap.  222,  38  SUt. 
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at  L.  582,  586,  Comp.  SUt.  §  4205e,  3 
Fed.  Stat.  Anno.  2d  ed.  p.  803;  May  18, 
1916,  chap.  125,  39  SUt.  at  L.  123,  127, 
Comp.  SUt.  §  4227;  March  2.  1917,  chap. 
146,  39  Stat,  at  L.  969,  972,  Fed.  SUt.  Anno. 
Supp.  1918,  p.  260;  May  25,  1918.  chap. 
86,  40  Stat,  at  L.  561,  567,  Comp.  SUt  | 
4025,  Fed.  SUt.  Supp.  1918,  p.  264;  June 
30,  1919,  chap.  4,  41  SUt.  at  L.  3,  8; 
February  14,  1920,  chap.  75,  41  SUt.  at 
L.  408,  413. 

« House  Doc.  No.  90,  p.  38,  64th  Cong, 
let  Sess.;  House  Doc.  No.  1899,  p.  51,  64U 
Cong.  2d  Sess.;  House  Doc.  No.  915,  p.  53, 
65th  Con^.  2d  Sess.;  House  Doc.  No.  1455, 
p.  53,  65th  Cong.  3d  Sess.;  House  Doc  Na 
409,  p.  51,  66th  Cong.  2d  Sess.;  House  Doe. 
No.  849,  p.  45,  66th  Cong.  2d  Sess. 
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of  that  bureau,  including  the  Secretary 
of  the  Interior,  have  uniformly  regarded 
§  1  of  the  Act  of  1910,  in  connection 
with  these  appropriation  acts,  as  en- 
abling them  to  determine  the  heirs  of 
))oth  classes  of  deceased  allottees,  and 
they  further  show  that  in  each  year 
since  these  appropriations  began  these 
officers  have  determined  the  heirs  of 
hundreds  of  deceased  allottees  who  held 
under  restricted,  as  distinguished  from 
trust,  allotments.  In  one  year  alone  the 
number  was  566,  and  of  course  the  ag- 
irregate  of  the  values  involved  was  great. 
These  reports  were  regularly  laid  before 
Congress,  and,  with  the  knowledge  thus 
obtained,  it  repeated  the  appropriation 
oach  year.  Of  course  this  can  be  ac- 
•counted  for  only  upon  the  theory  that, 
in  the  opinion  of  Congress,  the  officers 
were  but  exercising  the  power  which  it 
intended  they  should  have  and  exercise. 
It  was  after  the  original  provision  had 
been  so  construed  and  supplemented 
by  the  first  of  the  appropriation  acts 
that  Wea's  heirs  were  determined  by  the 
Secretary.  Apparently  the  appropria- 
tion acts  and  the  reports  of  the  Indian 
Bureau  were  not  brought  to  the  atten- 
tion of  the  courts  below. 

We  conclude  that  the  District  Court 
«rred  in  sustaining  [490]  the  defend- 
ants* objection  to  the  introduction  in 
evidence  of  the  Secretary's  determina- 
tion, and  therefore  that  the  judgment 
must  be  reversed  and  the  case  remanded 
for  a  new  trial. 

Judgment  reversed. 


EX  PARTE:  IN  THE  MATTER  OF  THE 
STATK  OF  NEW  YORK,  Edward  8. 
Walsh,  Superintendent,  etc.,  et  al.,  Peti- 
tioners. 

(See  8.  C.  Reporttr's  ed.  490-503.) 

Proliibltion  —  t(»  district  court. 

1.  Power  to  issue  writs  of  prohibition 
to  the  district  courts  when  proceeding  as 
•courts  of  admiralty  and  maritime  juris- 
diction   is,   by   the   Judicial   Code,    §    234, 


Note. — On  suits  against  state  officers 
418  suits  against  a  state — see  notes  to 
Sanders  v.  Saxton,  1  L.B.A.(N.S.)  727; 
Ex  parte  Young,  13  L.R.A.(N.S.)  932; 
Louisville  &  N.  R.  Co.  v.  Burr,  44  L.R.A. 
(N.S.)  189,  and  Beers  v.  Arkansas,  15 
L.  ed.  U.  S.  991. 

Generally,  on  suits  against  a  state — 
«ee  notes  to  Murdock  Parlor  Grate  Co. 
V.  Com.  8  L.R.A.  399;  Carr  v.  State,  11 
L.R.A.  370;  Beers  v.  Arkansas,  15  L. 
ed.  U.  S.  991,  and  Hans  ▼.  Louisiana, 

33  L.  ed.  U.  S.  842. 

«5  Ii.  ed.  tT 


specifically   conferred  on  the  Federal    Su- 
preme Court. 

[For  other  cases,  see  Prohibition.  I.  In  Digest 
Sup.  Ct.  1908.] 

Prohibition  —  other  remedy. 

2.  The  fact  that  the  objection  to  the 

jurisdiction   of   the   court   below   might  be 

raised  by  appeal  from  the  final  decree   is 

not,  in  all  cases,  a  valid  objection  to  the 

issuance   of   a  writ  of   prohibition    by  the 

Federal     Supreme    Court    at    the    outset, 

where  a  court  of  admiralty  assumes  to  take 

cognizance  of  matters  over  which  it  has  no 

lawful  jurisdiction. 

(For  other  cases,  see  Prohibition.  II.  in  Digest 
Sup.  Ct.  1908.1 

States  —  Immunity  from  suit. 

3.  The  entire  judicial  power  granted 
by  the  Constitution  does  not  embrace  au- 
thority to  entertain  a  suit  brouglit  by  pri- 
vate parties  against  a  state,  without  con- 
sent given,  nor  one  brought  by  citizens  of 
another  state,  or  by  citizens  or  subjects  of 
a  foreign  state,  because  of  the  11th  Amend- 
ment; and  not  even  one  brought  by  its 
own  citizens,  because  of  the  fundamental 
rule  of  which  the  Amendment  is  but  an 
exemplification. 

[For  other  cases,  see  States,  IX.  b,  2.  in  Digest 
Sup.  Ct.  1008.] 

States  —  Immunity  from  salt  —  admi- 
ralty suits. 

4.  The  admiralty  and  maritime  juris- 
diction is  not  exempt  from  the  operation 
of  the  rule  that  a  state  may  not  be  sued 
in  personam  without  its  consent  by  individ- 
uals, whether  its  own  citizens  or  not. 

[For  other  cases,  see  States,  IX.  b,  2,  in  Digest 
Sup.   Ct.    1908.] 

States  —  Immnnlty  from  suit  —  adml* 
ratty  suit  against  ofllcer. 

5.  The  immunity  of  a  state  from  suit 
without  its  consent  prevents  a  court  of  ad- 
miralty,  in  which  libels  have  been  filed 
against  certain  tugs  for  damages  received 
by  their  tows  upon  the  Erie  canal,  from 
proceeding  against  the  superintendent  of 
public  works  of  the  state  of  New  York,  who 
was  operating  the  tugs  when  the  disaster 
occurred,  under  charter  parties  authorized 
by  the  state  laws,  where,  the  charters  hav- 
ing since  expired,  at  no  time  has  any  res 
belonging  to  the  state  or  to  such  officer,  or 
in  which  they  claim  any  interest,  been  at- 
tached or  brought  under  the  jurisdiction  of 
the  court,  nor  is  any  relief  asked  against 
such  officer  individually,  the  proceedings 
against  him  being  strictly  in  his  capacity 
as  a  public  officer. 

[For   other    cases,    see    States,    IX.    c,    2.    in 
Digest  Sup.    Ct.   1908.] 

Admiralty  —  uniformity  —  exemption 
of  state  from  suit. 

6.  The  symmetry  and  uniformity  char- 
acteristic of  the  rules  of  maritime  law  are 
not  defeated  by  according  to  the  several 
states  an  exemption  in  the  courts  of  mari- 
time and  admiralty  jurisdiction  from  liti- 
gation against  them  at  the  suit  of  individ- 
uals. 
[For  other  cases,   see  Admiralty,   I.  b,   2,   to 

Digest  Sup.  Ct.  1908.] 
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Argued  DMMuMr  IS  ami.  14, 1920.    DMldad  The  Qoeen  Ci^  is  exempt  nnder  rnlea 

JuDe  1,  1B21.  of  comity. 

Hoit«z  V.   South  Caroline,  Bee,  423, 

ON  PETITION  for  a  Writ  of  Prohibi-  Fed.    Cm.    Ho.    9,697;    L'lnvincible,    1 

tion  and/or  a  Writ  of   AtandBmus  Wheat.  238,  4  L.  ed.  80;  The  EKchaive 

to  prevent  a  court  of  admiralty  from  as-  r.  M'Faddon,  7  Cranch,  116,  3   L.  ed. 

■umiiiK  jurisdiction  over  a  state  officer.  287;  Long  v.  The  Tempico,  16  Fed.  491; 

Rule  for  Writ  of  Prohibition  made  ab-  Tucker  v.  AlezandroB,  183   V.   S.  424, 

solute.  46  L.  ed.  264,  22  Sup.  Ct.  Rep.  195;  The 

The  facts  are  stated  in  the  opinion.  Parlement  Bet^,  L.  R.  5  Prob.  Div.  197, 

Mr.    Edward    O.    Orifin   argued    the  f  J-  ^   N.  S   273,  "iS  Week    Rep.  64^ 

cause,  and,  with  Mr.  Charies  dT Newton,  *  ^P-.^J^,i'-,^"%  ^^  ^^«  ^'^.^ 

Attorney  Qeueral  of  New  York,  filed  ^  ^'^l'  ^^\^\K^-  ^f' J^^^^'" 

brief  for  petitioners:  g*^''  S**-,^^-?^  ^,1-  ??^l.'^="=^'""A"  7' 

The  jud^ial  power  established  by  the  ^fw  York  City,  179  U.  b.  552    45  U 

Constitution  did  not  comprehend  cases  «d   314  21  Sup.  Ct.  Rep.  212;  The  John 

at  that  time  unknown  to  the  law  or  for-  "«S".^«'J;,^*J/*'^-  !?^=  T''^^'^^"^*'^' 

bidden    by    the    law;    consequen.l,    the  ^O  Fe^^^207 ;  The  F.  C.  I^t^te^^  ^^^ 

right  of  a  citizen  to  sue  his  own  state  3"i  ^''*  ^'^*'''>;,^  ^^";^^^'H■5''''™■ 

is  not  to  be  implied  even  under  the  very  589-   ^^i.P'^-Jj"^  y"'  y^Kl^' 

general  terms  conferring  admiralty  anS  Seneca,  8  Ben.  509,  Fed.  Cas  No  12,668; 

iiaritime  jurisdiction  upon  the  Federal  ^<^^^„^  Rajendro  Dutt    13  Mm.*,  P. 

eouTta  C.  C.  209,  15  Eng.  Reprint,  78,  3  L.  T. 

Qibtons  V.  Ogden,  9  Wheat.  1,  187,  6  N.  S    160,  9  Week    Rep.  l^;  The  In- 

L.  ed.  23,  68;  Foster,  Const.  §  41;  17  flexible,  Swabey,  Adm.  32;  The  Swallow, 

Fed.  188,  note;  Beers  v.  Arkansas,  20  Swabey,  Adm.  30. 

How.  527, 15  L.  ed.  991 ;  United  States  v.  Mr.  EUis  H.  Qidler  argued  the  cause 

Lee,  106  U.  S.  196,  27  L.  ed.  171,  1  Sup.  and  filed  a  brief  for  respondent : 

Ct.  Rep.  340;  Hans  v.    Louisiana,   134  This  court  has  not  granted  writs  of 

U.  S.  1,  33  L.  ed.  842,  10  Sup,  Ct.  Rep.  prohibition    when    petitioner    possessed 

504;  Duhne  v.  New  Jersev,  251  U.   S.  another  remedy. 

311,  64  L.  ed.  280,  40  Sup.  Ct.  Rep.  154;  He  Cooper,  J43  U.  S.  472,  36  L.  ed. 

niinoia  C.  R.  Co.  v.  Adams,  180  U.  S.  232,   12    Sup.   Ct.   Rep.   453;    Ex   parte 

28,  38,  45  L.  ed.  410,  413,  21  Sup.  Cl.  Gordon,  104  U.  S.  515,  26  L.  ed.  814; 

Rep.  251 ;  Bell  v.  MieBissippi,  177  U.  S.  Re  New  York  &  P.  R.  S.  S.  Co.  155  U. 

693,  44  L.  ed.  945,  20  Sup.  Ct.  Rep.  1031 ;  S.  523,  39  L.  ed.  246,  15  Sup.  Ct.  Rep. 

Ex  parte  Madrazzo,  7  Pet.  627,  8  L.  ed.  183;  Morrison  v.  District  Ct.  147  U.  S. 

808;  Sundry  African  Slaves  v.  Madraso,  14    26,  37  L    ed.   60,  65,   13   Sup.  Ct. 

1  Pet.  110,  7  L.  ed.  73;  3  Story,  Const.  Rep.  246;  United  States  v.  Jahn,  155  U. 

§  1683.  S.  109,  115,  39  K  ed.  87,  90,  15  Sup.  Ct. 

The  Koerber  and  Charlotte  causes  are  Rep.  39;  Re  Fasaett,  142  U.  S.  479,  484. 

suits  against  the  state  of  New  York.  35  L.  ed.  1086,  1088,  12  Sup.  Ct.  Rep. 

Re  Ayers,  123  U.  S.  443,  31  L.  ed.  216,  295;  Moran  v.  Stuiges,  154  U.  S.  256, 

8  Sup.  Ct.  Rep.  164;  Walsh  v.  Preston,  286,  38  L.  ed.  981,  991,  14  Sup.  Ct.  Bep. 

109  U.  S.  297,  27  L.  ed.  940,  3  Sup.  Ct.  ioi9;  Ex  parte  Detroit  River  Ferry  Co. 

Rep.  169,  245;  Hagood  v.  Southern,  117  i04  U.  S.  619,  26  L.  ed.  815;  Ex  patU 

U.  S.  52,  29  L.  ed.  805,  6  Sup.  Ct.  Rep.  Hagar,  104  U.   S.  520,  26  L.   ed.  816; 

608;  Christian  v.  Atlantic  &  N.  C.  R.  Re  Rice,  155  U.  S.  396,  39  L.  ed.  198,  15 

Co.  133  U.  S.  233,  33  L,  ed.  589,  10  Sup.  Sup.  Ct.  Rep.  149;  Re  Huguley  Mfg.  Co. 

Ct.  Rep.  260;  North  Carolina  v.  Temple,  184  U.  S.  297,  46  L.  ed.  549,  22  Sup.  Ct. 

134  U.   S.  22,  33  L.  ed.  849,   10   Sup.  Rep.  455;  Alexander  v.  Crollott,  199  U. 

Ct.  Rep.  509;  Pennoyer  v.  McConnaughy,  S.  580,  50  L.  ed.  317,  26  Sup.  Ct  Rep. 

140  U.  S.  1,  35  L.  ed-  363,  11  Sup.  Ct.  161 ;  Re  Oklahoma,  220  U.  S.  191,  208, 

Rep.  699;  Reagan  v.  Fanners'  Loan  &  209,  55  L.  ed.  431,  435,  31  Sup.  Ct.  Rep. 

T.  Co.  154  U.  S.  362,  38  L.  ed.  1014,  4  426. 

]biters.  Com.  Rep.  560,  14  Sup.  Ct.  Hep.  This  court  has  not  granted  writs  of 

1047;  Smith  v.  Reeves,  178  U.  S.  436,  44  mandamus   where   petitioner  had  other 

L.  ed.  1140,  20  Sup.  Ct.  Rep.  919;  Mur-  remedy. 

ray  r.  Wilson  Distilling  Co.  213  U.  S.  Ke  Oklahoma,  220  U.  S.  191,  209,  55 

151,  63  L.  ed.  742,  29  Sup.  Ct.  Bep.  468;  h.  ed.  431,  435,  31  Sup.  Ct.  Bep.  436; 

Lankford  v.  Platte  Iron  Works  Co.  235  Ex  parte  Harding,  219  U.  S.  363,  369,  55 

U.  S.  461,  59  L.  ed.  316,  35  Sup.  Ct.  Eep.  L.  ed.  252.  254,  37  L.B.A.(N.S.)  392,  31 

173  Sup.  Ct.  Rep.  324;  Uorriaon  t.  Distriet 
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Ct.  147  U.  S.  14,  26,  37  L.  ed.  60,  66, 
13  Sup.  Ct.  Rep.  246;  Ex  parte  Des 
Moines  R.  Co.  103  U.  S.  794,  796,  26 
L.  ed.  461,  462;  Ex  parte  Baltimore  & 
0.  R.  Co.  108  U.  S.  566,  27  L.  ed.  812, 
2  Sup.  Ct.  Rep.  876;  Re  Pennsylvania 
Co.  137  U.  S.  461,  453,  34  L.  ed.  738, 
740,  11  Sup.  Ct.  Rep.  141 ;  Re  Rice,  166 
U.  S.  396,  403,  39  L.  ed.  198,  201,  16 
Sup.  Ct.  Rep.  149;  Ex  parte  Union  S. 

B.  Co.  178  U.  S.  317,  319,  44  L.  ed.  1084, 
1086,  20  Sup.  Ct.  Rep.  944;  Re  Atlantic 
City  R.  Co.  164  U.  S.  633,  634,  41  L.  ed. 
579,  680, 17  Sup.  Ct.  Rep.  208 ;  Re  Hugu- 
ley  Mfg.  Co.  184  U.  S.  297,  301,  46  L. 
ed.  649,  661,  22  Sup.  Ct.  Rep.  465; 
American  Constr.  Co.  v.  Jacksonville,  T. 
&  K.  W.  R.  Co.  148  U.  S.  372,  379.  37 
L.  ed.  486,  489,  13  Sup.  Ct.  Rep.  768; 
Re  Pollitz,  206  U.  S.  323,  331,  61  L.  ed. 
1081,  1083,  27  Sup.  Ct.  Rep.  729 ;  United 
States  V.  Jahn,  165  U.  S.  109,  116,  39 
L.  ed.  87,  90,  16  Sup.  Ct.  Rep.  39;  Ex 
parte  Morgan,  114  U.  S.  174,  29  L.  ed. 
136,  6  Sup.  Ct.  Rep.  826;  Ex  parte 
Brown,  116  U.  S.  401,  29  L.  ed.  676,  6 
Sup.  Ct.  Rep.  687. 

Questions  of  jurisdiction  here  should 
not  be  raised  by  exceptions  to  the  libel 
or  plea  on  the  merits. 

Scully  V.  Bird,  209  U.  S.  481.  52  L. 
ed.  899,  28  Sup.  Ct.  Rep.  597;   Illinois 

C.  R.  Co.  V.  Adams,  180  U.  S.  28.  45 
L.  ed.  410,  21  Sup.  Ct,  Rep.  251 ;  Osborn 
V.  Bank  of  United  States,  9  Wheat.  738. 
866,  6  L.  ed.  204,  230. 

The  suggestions  filed  by  the  attorney 
general  of  New  York  are  not  competent 
evidence. 

Long  V.  The  Tampico,  16  Fed.  491; 
Tucker  v.  Alexandroff,  183  U.  S.  424, 
441,  46  L.  ed.  264,  271,  22  Sup.  Ct.  Rep. 
196;  Hall,  International  Law,  6th  ed. 
p.  161;  South  Carolina  v.  Wesley,  166 
U.  S.  642,  39  L.  ed.  254,  16  Sup.  Ct. 
Rep.  230. 

These  are  not,  under  any  considera- 
tion, actions  at  law  or  in  equity  falling 
within  the  purview  of  the  language  of 
the  11th  Amendment. 

3  Story,  Const.  §  1683;  United  States 
▼.  Bright,  Brightly,  N.  P.  19,  note.  Fed. 
Cas.  No.  14,647;  Atkins  v.  Fiber  Dis- 
intergrating  Co.  18  W'all.  272,  21  L.  ed. 
841. 

The  prerequisite  in  admiralty  to  the 
right  to  resort  to  a  libel  in  personam  is 
the  existence  of  a  cause  of  action,  mari- 
time in  its  nature. 

Workman  v.  New  York,  179  U.  S,  552, 
45  L.  ed.  314,  21  Sup.  Ct.  Rep.  212. 

A  libel  in  personam  may  be  main- 
tained for  any  cause  within  the  juris- 
diction of  an  admiralty  court,  wherev- 
•5  It,  ed. 


er  a  monition  can  be  served  upon  the 
libellee,  or  an  attachment  made  of  any 
personal  property  or  credits  of  his. 

Re  Iiouisville  Underwriters,  134  U.  S. 
488,  490,  33  L.  ed.  991,  993,  10  Sup.  Ct. 
Rep.  687. 

The  assumption  of  the  attorney  gen- 
eral that  these  proceedings  are  suits 
against  the  state  of  New  York  is  a  ques- 
tion which  belongs  to  the  merits  rather 
than  to  the  jurisdiction. 

Scully  V.  Bird,  209  U.  S.  481,  62  L.  ed. 
899,  28  Sup.  Ct.  Rep.  697. 

The  reasons  which  have  induced 
courts  of  admiralty  to  grant  immunity 
from  process  have  no  application  here. 

The  Siren,  7  Wall.  163,  19  L.  ed.  130; 
The  Davis,  10  Wall.  16,  19  L.  ed.  876; 
Workman  v.  New  York,  179  U.  S.  652, 
673,  46  L.  ed.  314,  326,  21  Sup.  Ct.  Rep. 
212;  The  Exchange  v.  M'Faddon,  7 
Cranch,  116,  3  L.  ed.  287;  The  Maipo, 
262  Fed.  627;  The  Roseric,  264  Fed.  164; 
The  Pampa,  246  Fed.  137. 

The  state  of  New  York  may  not  im- 
pose its  local  law  upon  the  admiralty 
jurisdiction. 

Workman  v.  New  York,  179  U.  S.  662, 
657,  45  L.  ed.  314,  319,  21  Sup.  Ct.  Rep. 
212;  Southern  P.  Co.  v.  Jensen,  244  U. 
S.  206,  215,  61  L.  ed.  1086,  1098,  L.R.A. 
1918C,  451,  37  Sup.  Ct.  Rep.  624,  Ann. 
Cas.  1917E,  900,  14  N.  C.  C.  A.  696; 
The  Lottawanna  (Rodd  v.  Heartt)  21 
Wall.  568,  22  L.  ed.  654;  Union  Fish  Co. 
V.  Erickson,  248  U.  S.  308,  63  L.  ed.  261, 
39  Sup.  Ct.  Rep.  112. 

Mr.  Justice  Pitney  delivered  the  opin- 
ion of  the  court: 

Three  separate  libels  in  rem  were  filed 
in  the  United  States  district  court  for 
the  western  district  of  New  [495] 
York:  two  against  the  steam  tug 
Charlotte,  her  engines,  boilers,  ma- 
chinery, etc.,  by  one  Dolloff  and  one 
Wagner,  respectively,  both  residents 
and  presumably  citizens  of  the  state 
of  New  York,  to  severally  recover  for 
damages  alleged  to  have  been  caused 
to  certain  canal  boats  owned  by  them 
while  navigated  upon  the  Erie  canal 
in  tow  of  the  Charlotte;  the  other 
against  the  steam  tug  Henry  Koer-^ 
her,  Jr.,  her  boilers,  engines,  tackle,' 
etc.,  by  Murray  Transportation  Com- 
pany, a  corporation  of  the  state  of  New 
York,  bailee  of  a  certain  coal  barglB,^  to 
recover  damages  alleged  to.  hav^  lieeh 
refeeived  by  the  barge  while  navigated' 
upon  the  Erie  canal  in'  tow  of  the 
Koerber.  In  each  case  the  tug  was 
claimed  by  Frank  F..  Fix  and  Charlee 
Fix,    partners    in    business    under    thip 
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name  of  Fix  Brothers,  of  Buffalo,  New 
York,  and  released  from  arrest  on 
the  tiling  of  satisfactory  stipulations. 
Claimants  tiled  answers  to  the  several 
libels,  and  at  the  same  time  filed  peti- 
tions under  Admiralty  Rule  59  (new 
Rule  56),  setting  up  in  each  case  that, 
at  the  time  of  the  respective  disasters 
and  damage  complained  of,  the  tugs 
were  under  charter  b^'  claimants  to  Ed- 
ward S.  Walsh,  superintendent  of  pub- 
lic works  of  the  state  of  New  York,  who 
had  entered  into  such  charter  parties 
under  authority  reposed  in  him  by  an 
act  of  the  legislature  of  the  state  of 
New  York,  being  chapter  264  of  the 
Laws  of  1919,  and  had  the  tugs  under 
his  ot)eration,  control,  and  management; 
that  if  decrees  should  be  ordered  in  the 
respective  causes  against  the  tugs,  the 
claimants,  because  of  their  ownership 
of  the  vessels,  would  be  called  upon  for 
payment,  and  thus  would  be  mulcted  in 
damages  for  the  disasters,  to  which 
they  were  total  strangers;  and  that,  by 
reason  of  these  facts,  Edward  S.  Walsh, 
superintendent  of  public  works  of  the 
state  of  New  York,  ought  to  be  proceed- 
ed against  in  the  same  suits  for  such 
damages,  in  accordance  with  the  rule. 
The  district  court,  pursuant  to  the  pray- 
er of  these  petitions,  caused  monitions 
to  be  issued  in  all  [496]  three  cases 
against  Edward  S.  Walsh,  superintendent 
of  public  works,  citing  him  to  appear 
and  answer,  and  in  case  he  could  not  be 
found,  that  'Hhe  goods  and  chattels  of 
the  state  of  New  York,  used  and  con- 
trolled by  him,"  should  be  attached. 
The  monitions  were  served  upon  Walsh 
within  the  jurisdiction  of  the  court. 

The  attorney  general  of  the  state  ap- 
peared in  all  three  cases  specially  in  be- 
half of  the  state  and  the  people  there- 
of, and  of  Walsh,  and  filed  a  suggestion 
that  the  court  was  without  jurisdiction 
to  proceed  against  Walsh  as  superin- 
tendent of  public  works  for  the  reason 
that,  as  appeared  upon  the  face  of  the 
proceedings,  they  were  suits  against  the 
state  of  New  York  in  which  the  state 
had  not  consented  to  be  sued.  The  dis- 
trict court  denied  motions  to  dismiss  the 
monitions  (The  Henry  Koerber,  Jr.,  268 
Fed.  501),  whereupon  the  attorney  gen- 
('ral,  on  behair  of  the  state  and  the  peo- 
ple thereof,  and  of  Walsh,  as  superin- 
tendent and  individually,  under  leave 
granted,  filed  in  this  court  a  petition  for 
writs  of  prohibition  and  mandamus. 
An  order  to  show  cause  was  issued,  to 
which  the  district  judge  made  a  return, 
and   ui'K>n   this  and  the  proceedings  in 
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the  district  court  the  matter  has  been 
argued. 

The  record  shows  that  the  charters 
had  expired  according  to  their  terms, 
and  the  tugs  were  in  possession  of  the 
claimants,  neither  the  state  nor  Walsh 
having  any  claim  upon  or  interest  in 
them.  At  no  time  has  any  res  belonging 
to  the  state  or  to  Walsh,  or  in  which 
they  claim  any  interest,  been  attached 
or  brought  under  the  jurisJiction  of  the 
district  court.  Nor  is  any  relief  asked 
against  Mr.  Walsh  individually;  the 
proceedings  against  him  being  strictly 
in  his  capacity  as  a  public  officer. 

The  power  to  issue  writs  of  prohibi- 
tion to  the  district  courts  when  proceed- 
ing as  courts  of  admiralty  and  maritime 
jurisdiction  is  specifically  conferred  up- 
on this  court  by  §  234,  Judicial  Code 
(Act  of  March  3,  1911,  chap.  231,  36 
[497]  Stat,  at  L.  1087,  1156,  Comp. 
Stat.  §§  968,  1211,  4  Fed.  Stat.  Anno.  2d 
ed.  p.  815,  5  Fed.  Stat.  Anno.  2d  ed.  p. 
717).  And  the  fact  that  the  objection 
to  the  jurisdiction  of  the  court  below 
might  be  raised  by  an  appeal  from  the 
final  decree  is  not,  in  all  cases,  a  valid 
objection  to  the  issuance  of  a  prohibition 
at  the  outset,  where  a  court  of  admiralty 
assumes  to  take  cognizance  of  matters 
over  which  it  has  no  lawful  jurisdiction. 
Re  Cooper,  143  U.  S.  472,  495,  36  L.  ed. 
232,  239,  12  Sup.  Ct.  Rep.  453. 

That  a  state  may  not  be  sued  without 
its  consent  is  a  fundamental  rule  of 
jurisprudence,  having  so  iil4>ortant  a 
bearing  upon  the  construction  of  the 
Constitution  of  the  United  States  that 
it  has  become  established  by  repeated 
decisions  of  this  court  that  the  entire 
judicial  power  granted  by  the  Constitu- 
tion does  not  embrace  authority  to  en- 
tertain a  suit  brought  by  private  parties 
against  a  state,  without  consent  given; 
not  one  brought  by  citizens  of  another 
state,  or  by  citizens  or  subjects  of  a 
foreign  state,  because  of  the  11th 
Amendment;  and  not  even  one  brought 
by  its  own  citizens,  because  of  the 
fundamental  rule  of  which  the  Amend- 
ment is  but  an  exemplification.  Beers  v. 
Arkansas,  20  How.  527,  529,  15  L.  ed. 
991,  992;  Memphis  &  C.  R.  Co.  v.  Ten- 
nessee, 101  U.  S.  337,  339,  25  L.  ed.  960, 
901 ;  Hans  v.  Louisiana,  134  U.  S.  1,  10- 
17,  33  L.  ed.  842,  845-848,  10  Sup.  Ct. 
Rep.  504;  North  Carolina  v.  Temple,  134 
U.  S.  22,  30,  33  L.  ed.  849,  852,  10  Sup. 
Ct.  Rep.  509;  Fitts  v.  McGhee,  172  U. 
S.  516,  524,  43  L.  ed.  535,  539,  19  Sop. 
Ct.  Rep.  269;  Palmer  v.  Ohio,  248  U.  S. 
32,  34^  63  L.  ed.  108,  100,  39  Sup.  Ct 
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Bep.  16;  Duhne  v.  New  Jersey,  251  U. 
8.  311,  313,  64  L.  ed.  280,  281,  40  Sup. 
Ct  Rep.  154. 

Nor  is  the  admiralty  and  maritime 
jurisdietion  exempt  from  the  operation 
of  the  rule.  It  is  true  the  Amendment 
speaks  only  of  suits  in  law  or  equity; 
but  this  is  because,  as  was  pointed  out 
in  Hans  v.  Louisiana,  134  U.  S.  1,  10- 
17,  33  L.  ed.  842,  845-848,  10  Sup.  Ct. 
Rep.  504,  the  Amendment  was  the  out- 
come of  a  purpose  to  set  aside  the  effect 
of  the  decision  of  this  court  in  Chisholm 
V.  Georgia,  2  Dall.  419,  1  L.  ed.  440, 
which  happened  to  be  a  suit  at  law, 
broujsrht  ap^ainst  the  state  by  a  citizen  o\' 
another  state,  the  decision  turning  upon 
the  construction  of  that  clause  of  §  2  of 
art.  3  of  the  Constitution,  establishing 
the  judicial  power  in  cases  in  law  and 
equity  between  a  state  [498]  and  citi- 
zens of  another  state;  from  which  it 
naturally  came  to  pass  that  the  language 
of  the  Amendment  was  particularly 
phrased  so  as  to  reverse  the  construction 
adopted  in  that  case.  In  Hans  v.  Louisi- 
ana, supra  (p.  15),  the  court  demon- 
strated the  impropriety  of  construing 
the  Amendment  so  as  to  leave  it  open  for 
citizens  to  sue  their  own  state  in  the 
Federal  courts ;  and  it  seems  to  us  equal- 
ly clear  that  it  cannot  with  propriety 
be  construed  to  leave  open  a  suit  against 
a  state  in  the  admiralty  jurisdiction  by 
individuals,  whether  its  own  citizens  or 
not. 

Among  the  authorities  to  which  we 
are  referred  is  Mr.  Justice  Story,  who, 
in  his  Commentaries  on  the  Constitution 
(1st  ed.  §  1683;  5th  ed.  §  1689),  stated 
that  it  had  been  doubted  whether  the 
Amendment  extended  to  eases  of  admi- 
ralty and  maritime  jurisdiction  where 
the  proceeding  was  in  rem,  and  not  in 
personam;  and  whose  doubt  was  sup- 
ported by  a  declaration  proceeding  from 
Mr.  Justice  Washington  at  the  circuit. 
United  States  v.  Bright  (1809)  Brightly, 
N.  P.  19,  25,  note,  Fed.  Cas.  No.  14,647 ; 
3  Am.  L.  J.  197,  225.  But  the  doubt 
was  based  upon  considerations  that 
were  set  aside  in  the  reasoning  adopted 
by  this  court  in  Hans  v.  Louisiana.  In 
Sundry  African  Slaves  v.  Madrazo,  1 
Pet.  110,  124,  7  L.  ed.  73,  79,  the  ques- 
tion whether  the  11th  Amendment  ex- 
tended to  proceedings  in  admiralty  was 
alluded  to,  but  found  unnecessary  to  be 
decided,  because,  if  it  did  not,  the  case 
was  one  for  the  original  jurisdiction  of 
this  court,  and  not  of  the  district  court 
in  which  it  was  brought;  and  it  was 
held,  further,  that  the  decree  could  not 
be  sustained  aa  a  proeeeding  in  rem,  be- 


cause  the  thing  was  not  in  possession  of 
the  district  court.    Subsequently,  in  Er 
parte  Madrazzo,  7  Pet.  627,  632,  8  L.  ed. 
808,  810,   an  application   was  made  to 
this  court  to  entertain  a  suit  in  admiral- 
ty against  the  state  of  Georgia,  and  it 
was  held  that,  as  there  was  no  property 
in  the  custody  of  the  court  of  admiralty 
or  brought  within  its  jurisdiction  and  in 
the   possession   of   any   private   person, 
[490]  the  case  was  not  one  for  the  exer- 
cise of  the  admiralty  jurisdiction;  and 
that,  being  a  mere  personal  suit  against 
a    state,    to    recover    proceeds    in    its 
p<>ss%ssion,  it  could  not  be  entertained, 
since   "no   private   person   has   a   right 
to   commence   an    original   suit   in    this 
court  against  a  state."    Atkins  v.  Fibre 
Disintegrating   Co.   18   Wall.   272,   300, 
21   L.    ed.    841,    843,    et   seq.;    and   Re 
Louisville  Underwriters,  134  U.  S.  488, 
33    L.     ed.     991,     10     Sup.     Ct.     Rep. 
587,    are    aside    from    the   point,    since 
they    relate    merely    to    a    question    of 
statutory    construction:      whether    the 
provision  of  §  11  of  the  Judiciary  Act 
of  September  24,  1789  (1  Stat,  at  L.  79, 
chap.  20;  re-enacted  in  §  739  of  the  Re- 
vised Statutes,  and  in   §  1  of  Act  of 
March  3,  1875,  chap.  137,  18  Stat,  at  L. 
470,  Comp.  Stat.  §  1033),  to  the  effect 
that   no    civil   suit    should    be    brought 
against  a  person  by  original  process  in 
any  district  other  than  that  of  which  he 
was  an  inhabitant,  or  in  which  he  should 
be  found,  applied  to  suits  in  personam 
in  admiralty,  so  as  to  prevent  the  court 
from  acquiring  jurisdiction  over  a  cor- 
poration    through     attachment     of     its 
goods  or  property  in   a   district  other 
than  that  of  its  residence  (in  the  former 
case),  or  by  service  of  process  upon  its 
appointed  agent  (in  the  latter). 

Much  reliance  is  placed  upon  Work- 
man V.  New  York,  179  U.  S.  552,  45  L. 
ed.  314,  21  Sup.  Ct.  Rep.  212.  But  that 
dealt  with  a  question  of  the  substantive 
law  of  admiralty,  not  the  power  to  exer- 
cise jurisdiction  over  the  person  of  de- 
fendant; and,  in  the  opinion,  the  court 
was  careful  to  distinguish  between  the 
immunity  from  jurisdiction  attributable 
to  a  sovereign  upon  grounds  of  policy, 
and  immunity  from  liability  in  a  par- 
ticular case.  Thus  (p.  566) :  "The  con- 
tention is,  although  the  corporation  had 
general  capacity  to  stand  in  judgment, 
and  was  therefore  subject  to  the  process 
of  a  court  of  admiralty,  nevertheless  the 
admiralty  court  would  afford  no  redress 
against  the  city  for  the  tort  complained 
of,  because  under  the  local  law,'' 
ete.  ''But  the  maritime  law  affords 
no  justification  for  this  contention,  and 
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-  no  example  is  found  in  anch  law,  where 
one  who  is  subject  to  suit  and  amenable 
to  process  is  allowed  to  escape  liability 
[500]  for  the  commission  of  a  maritime 
tort,  upon  the  theory  relied  upon." 

We  repeat,  the  immunity  of  a  state 
from  suit  in  personam  in  the  admiralty, 
brought  by  a  private  person  without  its 
consent,  is  clear. 

As  to  what  is  to  be  deemed  a  suit 
against  a  state,  the  early  suggestion 
that  the  inhibition  might  be  confined  to 
those  in  which  the  state  was  a  party  to 
the  record  (Osborn  v.  Bank  of  United 
States,  9  Wheat.  738,  846,  850,  857,  6 
L.  ed.  204,  229,  231,  232)  has  long  since 
been  abandoned,  and  it  is  now  estab- 
lished that  the  question  is  to  be  deter- 
mined not  by  the  mere  names  of  the 
titular  parties,  but  by  the  essential  na- 
ture and  effect  of  the  proceeding,  as  it 
appears  from  the  entire  record.  Louis- 
iana V.  Jumel,  107  U.  S.  711,  719,  720, 
723,  727,  728,  27  L.  ed.  448,  450,  454,  2 
Sup.  Ct.  Rep.  128;  Hagood  v.  Southern, 
117  U.  S.  52,  67,  29  L.  ed.  805,  810,  6 
Sup.  Ct.  Rep.  608  et  seq. ;  Re  Ayers,  123 
U.  S.  443,  487-492,  31  L.  ed.  216^  223- 
225,  8  Sup.  Ct.  Rep.  164;  Pennoyer  v. 
McConnaughy,  140  U.  R.  1,  10,  35  L.  ed. 
363,  365,  11  Sup.  Ct.  Rep.  699  et  seq.; 
Smith  V.  Reeves,  178  U.  S.  436,  438-440, 
44  L.  ed.  1140,  1142,  1143,  20  Sup.  Ct. 
Rep.  919;  Murray  v.  Wilson  Distilling 
Co.  213  U.  S.  151,  168-170,  53  L.  ed.  742, 
750,  751,  29  Sup.  Ct.  Rep.  458;  Lankford 
V.  Platte  Iron  Works  Co.  235  U.  S.  461, 
469,  59  L.  ed.  316,  318,  35  Sup.  Ct.  Rep. 
173. 

Thus  examined,  the  decided  cases 
have  fallen  into  two  principal  classes, 
mentioned  in  Pennoyer  v.  McConnaughy, 
140  U.  S.  1,  10,  35  L.  ed.  363,  365,  11 
Sup.  Ct.  Rep.  699;  "The  first  class  is 
where  the  suit  is  brought  against  the  of- 
ficers of  the  state,  as  representing  the 
staters  action  and  liability,  thus  making 
it,  though  not  a  party  to  the  record,  the 
real  party  against  which  the  judgment 
will  so  operate  as  to  compel  it  to  specif- 
ically perform  its  contracts  [citing 
cases].  The  other  class  is  where  a  suit 
is  brought  against  defendants  who, 
claiming  to  act  as  officers  of  the  state, 
and  under  the  color  of  an  unconstitu- 
tional statute,  commit  acts  of  wrong  and 
injury  to  the  rights  and  property  of  the 
plaintiff,  acquired  under  a  contract  with 
the  state.  Such  suit  ...  is  not, 
within  the  meaning  of  the  11th  Amend- 
ment, an  action  against  the  state."  The 
first  class,  in  just  reason,  is  not  confined 
to  cases  where  the  suit  will  operate  so 
as  to  compel  [501  ]  the  state. speeiflcally 
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to  perform  its  contracts,  but  extends  to 
such  as  will  require  it  to  make  pecuniary 
satisfaction  for  any  liability.  Smith  y. 
Reeves,  178  U.  S.  436,  439,  44  L.  ed. 
1140,  1142,  20  Sup.  Ct.  Rep.  919. 

As  has  been  shown,  the  proceedings 
against  which  prohibition  is  here  asked 
have  no  element  of  a  proceeding  in  rem, 
and  are  in  the  nature  of  an  action  in 
personam  against  Mr.  Walsh,  not  indi- 
vidually, but  in  his  capacitv  as  superin- 
tendent of  public  works  of  the  state  of 
New  York.  The  office  is  established  and 
its  duties  prescribed  by  the  Constitution 
of  the  state;  art.  5,  §  3.  He  is  "charged 
with  the  execution  of  all  laws  relating 
to  the  repair  and  navigation  of  the  ca- 
nals, and  also  of  those  relating  to  the 
construction  and  improvement  of  the 
canals,"  with  exceptions  not  material. 
By  chapter  264  of  the  Laws  of  1919,  ef- 
fective May  3,  the  superintendent  is 
authorized  to  provide  such  facilities  as, 
in  his  judgment,  may  be  necessary  for 
the  towing  of  boats  on  the  canals  of  the 
state,  the  towing  service  to  be  furnished 
under  such  rules  and  regulations  as  he 
shall  adopt;  and  for  that  ser\*ice  he  is 
authorized  to  impose  and  collect  such 
fees  as,  in  his  judgment,  may  seem  fair 
and  reasonable;  the  moneys  so  collected 
to  be  deposited  by  him  in  the  state 
treasury.  For  the  carrying  into  effect 
of  this  act  the  sum  of  $200,000  was  ap- 
propriated. Under  these  provisions  of 
law  Mr.  Walsh,  as  superintendent  of 
public  works,  chartered  the  tugs  Henry 
Koerber,  Jr.,  and  Charlotte,  in  the  name 
and  behalf  of  the  people  of  the  state  of 
New  York,  for  periods  beginning  May 
15  and  ending  at  latest  December  15, 
1919;  and  it  was  under  these  charters 
that  they  were  being  operated  when  the 
disasters  occurred  upon  which  the  libels 
are  founded  and  the  petitions  under 
Rule  59  are  based.  The  'decrees  sought 
would  affect  Mr.  Walsh  in  his  official 
capacity,  and  not  otherwise.  They 
might  be  satisfied  out  of  any  property  of 
the  state  of  New  York  in  his  hands  as 
superintendent  of  public  works,  or  made 
a  basis  for  charges  upon  the  treasury  of 
the  state,  under  §  46  [502]  of  the  Canal 
Law  (Consol.  Laws  1909,  p.  269),  which 
provides  that  the  commissioners  of  the 
canal  fund  may  allow  claims  for  moneys 
paid  by  the  superintendent  of  puhlie 
works  or  other  person  or  officer  em- 
ployed in  the  care,  management,  super- 
intendence, and  repair  of  the  canals, 
for  a  judgment  recovered  against  them 
or  any  of  them  in  any  action  instituted 
for  an  act  done  pursuant  to  the  provi- 
sions of  the  Canal  Law.    In  either  rase 
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their   effect,   whether   complete  or  not,  Walsh     as     superintendent     of     public 

would  expend  itself  upon  the  people  of  works  of  the  state  of  New  York,  is  so 

the  state  of  New  York  in  their  public  clear,  and  the  fact  that  the  proceedings 

und  corporate  capacity.     Section  47  of  are   in  essence   suits  against  the  state 

the  Canal  Law  provides  for  an  action  without  its  consent  is  so  evident,  that 

before  the  court  of  claims  for  certain  instead  of  permitting  them  to  run  their 

kinds  of  damages  arising  from  the  use  slow  course  to  final  deciee,  with  inevita- 

or   management   of   the   canals;   but  in  ble  futile  result,  the  writ  of  prohibition 

terms  it  is  provided  that  this  "shall  not  should  be  issued  as  prayed.     Ex  parte 

extend  to  claims  arising  from  damages  Simons,  247  U.   S.  231,  239,  62  L.  ed. 

resulting    from    the    navigation    of    the  1094,  1096,  38  Sup.   Ct.  Rep.  497;  Ex 

canals.^'    There  is  no  suggestion  that  the  parte  Peterson,  253  U.  S.  300,  305,  64 

superintendent  was  or  is  acting  under  L.  ed.  919,  921,  40  Sup.  Ct.  Rep.  543. 

color    of    an    unconstitutional    law,    or  Rule  absolute  for  a  writ  of  prohibi- 

otherwise  than  in  the  due  course  of  his  tion. 
duty  under  the   Constitution  and   laws 

of  the  state  of  New  York.     In  the  full-  

est  sense,  therefore,  the  proceedings  are  partf-  tn  thf  mattfr  of  thr 

shown  by  the  entire  record  to  be  in  their  ^^s//te™F  NEW  fmi^aL^L™^ 

nature  and  effect  suits  brought  by  indi-  ^j  ^he  Steam  Tug  Queen  City,  Petiiion- 

viduals  against  the  state  of  New  York,  era. 

and    therefore — since    no    consent    has 

been  given — beyond   the  jurisdiction  of  (See  S.  C.  Reporter's  ed.  603-511.) 

the  courts  of  the  United  States.  AdmlraUy  -  evidence  -  state  owner- 
There  IS  no  substance  m  the  conten-  g^ip  ^f  vessel  —  suggestion  of  attor- 
tion  that  this  result  enables  the  state  of  ney  general. 

New  York  to  impose  its  local  law  upon  l.  The  verified  suggestion  presented  bv 

the  admiralty  jurisdiction,  to  the  detri-  the  attorney  general  of  the  state  in  his  om- 

meut  of  the  characteristic  symmetry  and  cial  capacity  as  representative  of  the  state 

uniformity  of  the  rules  of  maritime  law  ?nd  the  people  thereof,  that  a  vessel  libeled 

insisted  upon  in  Workman  v.  New  York,  P  admiralty  is  the  property  of  the  state 

170  TT    <;    ^0    «S^7_'SfiO    4*5   T.    pd    ^14  *°  **^  possession  and  control,  and  employed 

nii   o/m   o.  o  '      ri.    o        o-io    o     ^if     '  >»  >*»  P^^lic  governmental  service,  amounts 

310,  320,  21  bup.  Ct.  Kep.  212;  bouthem  ^^  ^^  official  certificate  concerning  a  public 

P.  Co.  v.  Jensen,  244  U.  S.  205,  215,  61  matter  presumably  within  his  official  knowl- 

L.  ed.  1086,  1098,  L.R.A.1918C,  451.  37  edge,  and  ought  to  be  accepted  as  sufficient 

Sup.  Ct.  Rep.  524,  Ann.  Cas.  1917E,  900,  evidence  of  the  fact,— at  least,  in  the  ab- 

14  N.  C.  C.  A.  596;  Union  Fish  Co.  v.  senco  of  special  challenge. 

Erickson,  248  U.  S.  308,  313,  63  L.  ed.  ^^^figJi^^up "ct    msl"'*''*"^''  '"'  *'  ^'  *" 

261,  203,  39  Sup.  Ct.  Rep.  112;  Knicker-  Admiralty     -    jurisdiction    -  \es8el 

hocker  Ire  Co.  v.  Stewart,  253  U.  S.  149,  owned  by  state. 

100;  64  L.  ed.  834,  839,  11  A.L.R.  1145,  2.  A  vessel,  the  property  of  a  state,  in 

40    Sui».    Ct.   Rep.  438.     The   symmetry  its  possession  and  control,  and  employed  in 

and  harmony  maintained  in  those  cases  its  public  governmental  service,  is  exempt 

consists   in   the  uniform  operation   and  ^^^^  ^^l^^^^  ^y  admiralty  process  in  rem. 

Of     L       /•ai          1-          I.'  J.'            -'I-  [hot   other   cases,    see    Adtuinilty,    I.    e,    1,    lu 

effect    of    the    characteristic    principles  Digest  Sup.  ct.  lyos.j  *^       -" 

and  rules  of  the  maritime  law  [503]  as  ^                ... 

a    body    of    substantive    law,    operative  \-^^'  26,  Original.] 

alike   upon   all   who   are   subject   to   the  ,^^  ^^^  December  14,  1920.     Decided  June 

jurisdiction  of  the  admiralty,  and  bind-  °                       1^  292i. 

ing  upon  other  courts  as  well.    Chelentis 

V.  Luckenbach  S.  S.  Co.  247  U.  S.  372,  f\^  PETITION  for  a  Writ  of  Prohibi- 

382,  384,  62  L.  ed.  1171,  1175,  1176,  38  \J   tion   and/or  a  Writ  of  Mandamus 

Sup.  Ct.  Rep.  501.    It  is  not  inconsistent  to    prevent    the   District    Court   of    the 

in    principle    to    accord    to    the    states,  United  States  for  the  Western  District 

which  enjoy  the  prerogatives  of  sover-  ^f  j^ew  York  from  seizing  by  admiralty 

eignty   to   the   extent  of  being  exempt  process  in   rem  a  vessel   alleged   to  be 

from  litigation  at  the  suit  of  individuals  gtate  property.     Rule  for  Writ  of  Pro- 

in  all  other  judicial  tribunals,  a  like  ex-  hibition  made  absolute. 

emption  in  the  courts  of  admiralty  and  The  facts  are  stated  in  the  opinion. 

maritime  jurisdiction. : 

The  want  of  authority  in  the  District  Note.— -On  admiralty  jurisdiction,  gen- 
Court  to  entertain  these  proceedings  in  erally— see  notes  to  Glass  v.  The  Betsy, 
gersonam    under    Rule    69     (now    56),  1  L.  ed.  U.  S.  489,  and  United  States  v. 
rought  bv  the  claimants   against   Mr.  Bevans,  4  L.  ed.  U.  S.  404. 
«5  li.  ed.'  *^** 


608                            SUPREME  COURT  OF  THE  UNITED  STATES.               Oct.  Tkmu, 

Mr.    Edward    G.    Griffin   argued    the  Workman  y.  New  York,  179  U.  S.  552, 

cause,  and,  with  Mr.  Charles  D.  Newton,  45  L.  ed.  314,  21  Sup.  Ct.  Rep.  212;  The 

Attorney  General  of  New  York,  filed  a  Lake   Monroe    (Re  United  States)    250 

brief  for  petitioners.  U.  S.  246,  63  L.  ed.  962,  39  Sup.  Ct.  Rep. 

For  contentions  of  counsel,  see  their  460;  Knickerbocker  Ice  Co.  v.  Stewart, 

brief  as  reported  in  Re  New  York,  ante,  253  U.  S.  149,  64  L.  ed.  834,  11  A.L.R. 

1057.  1145,  40  Sup.  Ct.  Rep.  438 ;  Southern  P. 

Co.  V.  Jensen,  244  U.  S.  205,  61  L.  ed. 

Mr.  Irving  W.  Cole  argued  the  cause,  io86,  L.R.A.1918C,  451,  37  Sup.  Ct.  Rep. 

and,  with  Mr.  Thomas  P.  Haley,  filed  a  525,  Ann.  Cas.  1917E,  900,  14  N.  C.  C.  A. 

brief  for  respondent:  596;   Union  Fish   Co.  v.  Erickson,  248 

This   application   does   not  involve  a  u.  S.  308,  63  L.  ed.  261,  39  Sup.  Ct.  Rep. 

question  of  jurisdiction,  and,  even  if  it  112 ;  Clarke  v.  New  Jersey  Staam  Nav. 

does,  the  case  is  not  one  for  interference  Co.  1  Story,  531,  Fed.  Cas.  No.  2,859; 

by  prohibition  or  mandamus.  The  John  G.  Stevens,  170  U.  S.  113,  42 

The  Moses  Taylor,  4  Wall.  411,  18  L.  L.  ed.  969,  18  Sup.  Ct.  Rep.  544;  The 

ed.  397;  The  Hine  v.  Trevor,  4  Wall.  555,  siren,  7  Wall.  152,  19  L.  ed.  129;  The 

18  L.  ed.  451;  American  S.  B.  Co.  v.  Lottawanna  (Rodd  v.  Heartt)  21  Wall. 

Chase,  16  Wall.  522,  529,  21  L.  ed.  369,  558,  22  L.  ed.  654;  Ex  parte  Easton,  95 

371;  The  Jefferson,  215  U.  S.  130,  54  u.  S.  68,  24  L.  ed.  373;  The  Jerusalem, 

L.  ed.  125,  30  Sup.  Ct.  Rep.  54,  17  Ann.  2  Gall.  191,  Fed.   Cas.  No.   7,293;  De 

Cas.  907;  The  Ira  M.  Hedges,  218  U.  S.  Lovio  v.  Boit,  2  Gall.  398,  Fed.  Cas.  No. 

264,  54  L.  ed.  1039,  31  Sup.  Ct.  Rep.  17,  3  776 ;  Clarke  v.  New  Jersey  Steam  Nav. 

20  Ann.  Cas.  1235;  Illinois  C.  R.  Co.  v.  Co.  1  Story,  531,  Fed.  Cas.  No.  2,859; 
Adams,  180  U.  S.  28,  45  L.  ed.  410,  21  Waring  v.  Qarke,  5  How.  441,  473,  12 
Sup.  Ct.  Rep.  261;  Ex  parte  Gordon,  104  l  ed.  226,  241. 

U.  S.  515,  26  L.  ed.  814;  Workman  v. 

New  York,  179  U.  S.  552,  45  L.  ed.  314,  j^^  j^^^^^^  pj^y  delivered  the  opin- 

21  Sup.  Ct.  Rep.  212;  The  Lake  Monroe  -^^^  ^£  ^j^^  court: 

(?*o?o^o®A  o.^*^®?,l  ^«?J^^fA.^^^  In    October,    1920,    Martin    J.    Mc- 

administra- 
deceased^ 

n^  l^^  ^VJ-  ^3^  ^  ^^A^'r  ^1  ^^^-  disrrict"   Murt    of    thT United  "stat» 

tt.  Rep.  183;  Re  Cooper,  143  U.  S.  472,  ^^^  j^^  western  district  of  New  York, 

r  ?r\     T'n?  ^"&  ^^-  5*P;„.  V,   o  against  the  steam  tug  Queen  City,  her 

!?"^%?*V™''  f'"!^/"^  ^°-  ^-^^  ^-  h  taeJfle.  apparel,  and  furniture,  to  recov- 

519    26   L.ed    815;    Commissioner   of  ^^  damages  alleged  to  have   been  sum-" 

f^ooi  ''o  ^V."*^'*^',-^  ^*"w  ^r  ^\h  tailed  through  the  death  of  deceased  bv 

?T  Q  lio  ^"o  T    ^ro^\^<i       r^'^  drowning,  due   to  the  negligent  opers- 

y^^^- ^*2,  39  L.  cd.  254  15  Sup  Ct  Rep.  jj^^  ^f  «'hg  q„^^„  City  uinTn  the  Erie 

Tt^  o^\'^'""^%^f'ir^i''°"*?.'.  ^S?  ^Q?-  canal,   in   said   district.     The   attorney 

174,  27  L   ed.  894   3  Sup.  Ct.  Rep.  84;  ;,  „f  ^^e  state  of  New  York  ap- 

o,'5.P^J**rP''P'"'7-?i  J?- 1-  II?'  II  V  ^A  Peared  specially  for  the  purpose  of  qnes- 

?«n^  ^A  ^"'^' r;  ^f  Vi-  ^f  *M    ^-  '•'•  t'0"i"«   the   jurisdiction   of   the    eiurt. 

1003  13  Sup  Ct  Rep.  281;  Re  Morrison  „„,j  f^^^  ^  ll^^rifled  suggestion   of  the 

o        oic'  o  '  ?T       1      \if'    n     ,^A  tt'  want  of  such  jurisdiction  over  the  Queen 

^"'90-  Ik^'     i""^o^^  ^-  ^°r}^i^-  (^i'y.  fo'  the  reason  that  at  all  time. 

S    29/    46  L   ed.  549,  22  Sup    Ct.  Rep.  .mentioned  in  the  Ubel  and  at  present  she 

45i);    .Vlexaiider   v.   Crollott,   199   U.    S.  .u     .Usoiute  nronertv  of  the  state 

.•JSO,  50  L.  ed.  317.  26  Sup.  Ct.  Rep.  101;  Tf  M-t  v«'t  ^«  Jfl,^^,«-;„«  .«-i\«n 

r«        1  •  1  i.   1  n  i-'i       m-      /-.          t:i        *  oi  Wcw  York,  lu  its  posses3ion  and  con- 

Consolidated  Rubljer  Tire  Co.  v   Fergu-  ,^„,   ,„j  employed  in  the  public  sexviee 

-son,  106  C.  C.  A.  330,  183  Fed.  756:  Re  f  ;,      -t-te  for  governmental  uses  and 

Fas.sctt,  142  U.  S.  479.  35  L.  ed.  1087,  12  "„"'„!  .'/of  ?hIT,^t  il»;!f„  J^„ 

a        r«l    T>        one     o    -i.!.        -ii-ri  -a.  purposes,  and,  at  tne  times  mentioned  m 

Sup.   Ct.  Rep.  295;   Smith  v.  AVhitnsy,  Ug  liUgi'        '  authoriised  bv  Uw  to  be 

116  U.  S.  167,  29  L.  ed.  601,  6  Sup.  Ct.  ^^®  ,:  ^*^    /l  f??^  !^„ur.^^      ^ 

Rep.   570;   Ex  pnrte  Easton,  05   U.   S.  employed  only  for  the  public  and  gov. 

68,  24  L.  ed.  373;   Scully  v.  Bird,  209  ernmental  uses  and  purposes  of  the  state 

U.   S.  481,  52  L.  ed.  899,  28  Sup.   Ct.  ^^  ^^^  York,  such  purposes  being  the 

Rep.  597.  repair    nnd    maintenance    or     the    im- 

The  objections  here  presented  by  the  proved  Erie  canal,  a  public  work  owned 

state,   founded    on    its   sovereign    attri-  and    operated    by   the    state,    and    par- 

butes,  cannot,  on  the  merits  or  otherwise,  ticulnrly    the    towing    of    dredges,    the 

prevail.  carrying    of    material    and     workmen^ 

J  064  ***  ^"  ^' 
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the  towing  of  barges  and  vessels  con- 
taining material,  and  the  setting,  re- 
placing, and  removing  of  buoys  and 
«afety  devices.  He  prayed  that  the 
vessel  be  declared  immune  from  process 
and  free  from  seizure  and  attachment, 
and  [509]  that  the  libel  and  all  pro- 
ceedings thereunder  be  dismissed  for 
want  of  jurisdiction. 

The  district  court  overruled  the  sug- 
gestion and  awarded  process  in  rem, 
under  which  the  Queen  City  was  arrest- 
ed. Thereupon  the  attorney  general,  in 
behalf  of  the  state,  filed  in  this 
court,  under  leave  granted,  a  peti- 
tion for  a  writ  of  prohibition  to  re- 
quire the  district  court  to  desist  from 
further  exercise  of  jurisdiction,  and  for 
a  mandamus  to  require  the  entry  of  an 
order  declaring  the  Queen  City  to  be  im- 
mune from  arrest.  An  order  to  show 
cause  was  issued,  to  which  the  district 
judge  made  return,  embodying  by  refer- 
ence the  admiralty  proceedings;  and  the 
matter  was  argued  together  with  No.  25, 
Original,  Ex  parte  New  York,  just  de- 
4'ided  [256  U.  S.  490,  ante,  1057,  41  Sup. 
Ct.  Rep.  588]. 

To  the  suggestion  that  the  Queen  City 
is  the  property  of  the  state  of  New 
York,  in  its  possession  and  control,  and 
employed  in  its  public  governmental 
ijervice,  it  is  objected  at  the  outset  that 
the  record  and  proceedings  in  the  suit 
in  admiralty  do  not  disclose  the  identity 
of  the  owner  of  the  vessel,  or  that  she 
was  employed  in  the  governmental  serv- 
ice of  the  state.  We  deem  it  clear,  how- 
ever, that  the  verified  suggestion  pre- 
sented by  the  attorney  general  of  that 
state,  in  his  official  capacity  as  repre- 
sentative of  the  state  and  the  people 
thereof,  amounts  to  an  official  certificate 
concerning  a  public  matter  presumably 
within  his  official  knowledge,  and  that 
it  ought  to  be  accepted  as  sufficient  evi- 
dence of  the  fact;  at  least,  in  the  ab- 
sence of  special  challenge.  The  sugges- 
tion was  overruled  and  denied,  with 
costs,  and  process  thereupon  ordered  to 
issue  against  the  vessel,  without  any  in- 
timation that  there  was  doubt  about  the 
facts  stated  in  the  suggestion,  or  oppor- 
tunity given  to  verify  them  further.  It 
would  be  an  unwarranted  aspersion  up- 
on the  honor  of  a  great  state  to  treat 
facts  thus  solemnly  certified  by  its  chief 
law  officer,  and  accepted  as  true  when 
passed  upon  by  the  district  court,  as 
now  requiring  [510]  verification.  Re 
Muir,  decided  January  17,  1921  [254  U. 
S.  522,  ante,  383,  41  Sup.  Ct.  Rep.  185], 
differs  widely,  for  there  the  suggestion 

that  the  vessel  was  exempt  because  of 
415  Ti.  cd. 


its  ownership  and  character  came  not 
through  official  channels,  but  from  pri- 
vate counsel  appearing  as  aniici  euriu), 
who,  on  being  challenged  to  submit  proof 
in  support  of  the  allegations  in  the  sug- 
gestion, refused  to  do  so.  Of  course, 
there  were  other  and  more  fundamental 
differences,  but  it  is  the  one  mentioned 
that  espacially  concerns  us  upon  the 
question  of  practice. 

Accepting,  as  we  do,  the  facts  stated 
in  the  suggestion  of  the  attorney  gen- 
eral, the  record — aside  from  whether  a 
suit  in  admiralty  brought  by  private 
parties  through  process  in  rem  against 
property  owned  by  a  state  is  not  in  ef- 
fect a  suit  against  the  state,  barred  by 
the  general  principle  applied  in  Ex  parte 
New  York,  No.  25,  Original — presents 
the  question  whether  the  proceeding  can 
be  based  upon  the  seizure  of  property 
owned  by  a  state,  and  used  and  em- 
ployed solely  for  its  governmental  uses 
and  purposes. 

By  the  law  of  nations,  a  vessel  of 
war  owned  by  a  friendly  power  and  em- 
ployed in  its  service  will  not  be  sub- 
jected to  admiralty  process;  and  this 
upon  general  grounds  of  comity  and  pol- 
icy. The  Exchange  v.  MTaddon,  7 
Cranch,  116,  144-147,  3  L.  ed.  287,  290, 
297.  In  a  case  before  Judge  Francis 
Hopkinson  in  the  admiralty  court  of 
Pennsylvania  in  1781,  on  a  plea  to  the 
jurisdiction,  it  was  adjudged  that 
marines  enlisting  on  board  a  ship  of  war 
or  vessel  belonging  to  a  sovereign  in- 
dependent state  could  not  libel  the  ship 
for  their  wages.  Moitez  v.  The  South 
Carolina,  Bee,  422,  Fed.  Cas.  No.  9097. 
The  question  whether,  by  international 
law,  the  rule  of  the  Exchange  is  to  be 
applied  to  other  kinds  of  public  vessels 
owned  or  controlled  by  friendly  powers 
(see  The  Parlement  Beige  [1880]  L.  K. 
5  Prob.  Div.  197,  42  L.  T.  N.  S.  273,  28 
Week.  Rep.  642,  4  Asji.  Mar.  L.  Cas. 
234),  was  stirred  in  Re  Muir,  suprn,  but 
found  unnecessary  to  be  decided.  It 
does  not  now  press  for  solution;  for, 
aside  from  the  obligations  of  interna- 
tional [511]  law,  though  upon  princi- 
ples somewhat  akin,  it  is  uniformly  held 
in  this  country  that  even  in  the  case  of 
municipal  corporations,  which  are  not 
endowed  with  prerogatives  of  sovereign- 
ty to  the  sauvi  extent  as  the  states  by 
which  they  are  created,  yet,  because  they 
exercise  the  powers  of  government  for 
local  purposes,  their  property  and  reve- 
nue necessary  for  the  exercise  of  those 
powers  are  to  be  considered  as  part  of 
the  machinery  of  government,  exempt 
from    seizure    and    sale    under   process 
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ngainst  the  city.  Aa  Hfr.  Chief  Justice 
Waite  said,  speaking  for  this  rourt  in 
Klein  v.  New  Orleans,  99  U.  S.  149,  150, 
25  L.  ed.  430,  431 :  "To  permit  a  cred- 
itor to  seize  and  sell  them  to  collect  bis 
debt  would  be  to  permit  him  in  some  de- 
gree to  destroy  the  government  itself." 
The  mle  was  applied  in  the  admiralty 
by  the  same  learned  Chief  Justice,  sit- 
ting  on  appeal  at  the  circuit,  in  The  Fi- 
delity, 16  Blatchf.  669,  Fed.  Cub.  No. 
4,758,  npon  a  well-considered  opinion. 
To  the  same  effect.  The  Seneca  (1876)  8 
Ben.  509,  Fed.  Cas.  No.  12,668;  Long  v. 
The  Tampioo  (1883)  16  Fed.  491,  494; 
The  Protector  (1884)  20  Fed.  207;  The 
F.  C.  Latrobe  (1886)  28  Fed.  377,  378; 
The  John  McCraken,  145  Fed.  705,  706. 

The  principle  bo  uniformly  held  to 
exempt  the  property  of  municipal  corpo- 
rations employed  for  public  and  govern- 
mental purposes  from  seizure  by  admi- 
ralty process  in  rem  applies  with  even 
greater  force  to  exempt  public  property 
of  a  state,  used  and  employed  for  pub- 
lic and  gov  em  mental  purposes. 

Upon  the  facts  shown,  the  Queen  City 
is  exempt,  and  the  prohibition  should 
be  issued. 

Rule  absolute  for  a  writ  of  prohibi- 


(5121  EX  PARTE:  IN  THE  MATTER 
OF  UNCOLN  GAS  ft  ELECTRIC  LIGHT 
COMPANY.  Petitioner. 

(S«  8.  C.  Reporter's  ed.  512-519.) 

Appeal  ^  Uabllltf  under  Rupcraedea.^ 
bond  —  reatltntlon  of  excrsslfe 
(■Imrges  —  parties  and  privlcn. 

1.  Jur[B(lictioQ  to  grant  restitution  by 
A  gas  company  to  conBumera  for  rates  col- 
Ipcteil  from  them  in  eicesB  of  the  limit 
Hvcd  liy  an  ordinnnce,  pendin^c  its  Buapen- 
sion  hj  injunction  in  a  suit  attaclcing 
ilii'iii  na  eoiifiHcatory,  under  a  bond  to  Re- 
riirc  repayment  if  the  ordinance  ia  upheld, 
(-fniiiiit  be  denied  after  it  has  been  »ns- 
tHtned,  on  the  ground  that  the  conBuiners 
were  not  parties  to  the  record  nor  in  privi- 
ty with  the  pnrtieii,  aince  the  ordinance  was 
fur  tlieir  benefit,  and  it  was  recognized  by 
tiie  liond  itBclf  that  the  munieipalitr  anil 
its  odlcerB  were  sued  as  the  publie  repre- 
sentatives of  their  interests. 

[for  othFr  caspa.  see  Apnea]  and  Error.  XI.  In 
|ilE*tt   Sup.  C't.    IHOB.) 

Judgment  —  conclnslvenese  —  rate  case 
—  overcharges   after   decree. 

2.  A  final  decree  upholding  an  ordi- 
nance limiting  gas  rates,  which  is  attacked 
a  a  confiacatory,  and  ordering  repayment  of 
overehargea  to  the  eonsumera,  wh'icli  were 
rollected  pending  a  suspension  of  the  ordi- 
natice  by  injunction,  subject  to  repayment 
tOB% 


of  the  overcharges  if  tlie  ordinauoc  ahould 
be  lield  valid,  extenda  to  overehargeH  alter 
the  date  of  tlie  decree,  and  precludes  a  fur- 
tlier  hearing  in  the  case  as  to  whetlivr  tlie 
rates  may  not  have  become  noni-onipensa- 
tory  I'iiice  the  decree,  becsiiBc  of  I'liun^d 
conditions,  since  the  ordinance.  I'cing  pre- 
sumptively valid,  is  of  continuing  foi-ec  un- 
til set  aside  by  judidal  decree  an  tlie  result 
of  an  investigation  in  which  the  liurjen  of 
proof  is  upon  the  company,  a1lliuu|,!li  tbe 
decree,  having  been  tuade  "n  itiiuut  preju- 
dice," permits  a  new  suit  for  that  imrposc. 
[For   other   ca««i,   see  .Tudmncnt.   III.  J,   i,   In 

DIgMt  Sup.  Ct.  1009.1 
Appeal  —  Jndgment  —  subvf^tirnt  pro- 
ceedings below. 

3.  To  retain  juri«dic(ion  of  a  vuit  at- 
tacking as  conBacatory  gaa  rates  Axed  by 
municipal  ordinance,  for  the  purpose  that 
restitution  of  excess  charged  be  made  to 
consumers,  according  to  the  terma  of  the 
gas  company's  auperiedeas  bond  to  keep  the 
injunction  in  effect,  was  and  is  a  novaaary 
part  o(  the  duty  of  the  Federal  district 
court  under  the  mandates  of  the  Federal 
Supreme  Court,  which,  liaving  aflirmed  with 
modifications,  but  without  prejudice,  a  de- 
cree of  such  district  court  dimmissiuc  the 
gaa  company'a  hill,  commanded  that  snrh 
execution  and  proceedings  be  had  in  said 
cause  as,  according  to  right  and  justice  anil 
the  laws  of  the  United  States,  ought  to  bF 
had,  tbe  said  appeal  uotw it b standing."  and 
wliich,  upon  dismissing  a  second  nppcnl  for 
want  of  final  judgment  below,  inserted  tbe 
same  clause  in  its  mandate.  Such  jurii^ic- 
tion  does  not  fail  because  the  couiiumert 
were  not  parties  to  the  record  nor  in  priv- 
ity with  the  parties,  and  the  conip.inT 
prayed  no  relief  against  them,  nor  U  it 
limited  to  overcharges  prior  to  the  date  of 
the  original  decree,  the  bond  itself  having 
been  given  subsequent  to  the  decn'r  ap- 
pealed from  in  terms  for  the  benerit.  nut 
only  of  gas  consumers  who  tlierelofoii-  luid 
purchased  gas  from  the  company,  but  <if 
thoac  who  should  purchase  therenrtcT  at 
any  time  before  the  final  determination  of 
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ON  PETITION  for  a  Writ  of  Mflnd:i- 
miis  to  compel  the  Judge  of  the  Dis- 
trict Court  of  the  United  States  for  the 
District  of  Nebraska  to  revoke  eertain 
orders  made  after  tbe  tiling  of  the  msn- 
dnle  from  the  Federal  Snprrme  Cnnrt, 
and  to  refrain  from  assuming  jiiri^die- 
tion  over  the  cause.  Rule  discharged.' 
The  facts  are  stated  in  the  opinion. 

'Leave  granted  on  June  6.  1921,  to  prf- 
sent  petition  for  rehearing  herein  within 
liity  days. 


1920. 
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Mr.  Robert  A.  Brown  argued  the 
cause,  and,  with  Messrs.  Maxwell  V. 
Bd^htol  and  Charles  A.  Frueauif,  filed  a 
brief  for  petitioner: 

The  mandate  involved  in  this  case 
conferred  no  jurisdiction  on  the  district 
court  except  to .  affirm  its  decree  of 
September  23,  1915,  dismissing  plain- 
ii/t's  bill  after  modifying  it  so  as  to  hold 
the  occupation  tax  invalid. 

Gaines  v.  Rugg,  148  U.  S.  228,  37  L. 
I'd.  432,  13  Sup.  Ct.  Rep.  611;  Re  Winn, 
213  U.  S.  458,  53  L.  ed.  873,  29  Sup.  Ct. 
Rep.  515;  McClellan  v.  Carland,  217  U. 
S.  208,  54  L.  ed.  702,  30  Sup.  Ct.  Rep. 
501 ;  Re  Louisville,  231  U.  S.  639,  644,  58 
L.  ed.  413,  415,  34  Sup.  Ct.  Rep.  255; 
Jx)uisville  V.  Cumberland  Teleph.  Sc 
teleg.  Co.  225  U.  S.  430,  56  L.  ed.  1151, 
32  Sup.  Ct.  Rep.  741;  St.  Louis,  L  M.  & 
S.  R.  Co.  V.  Bellamy,  211  Fed.  172,  136 
C.  C.  A.  442,  220  Fed.  876;  St.  Louis, 
T.  M.  &  S.  R.  Co.  V.  McKnight,  244  U. 
S  308,  61  L.  ed.  1200,  37  Sup.  Ct.  Rep. 
Oil;  Arkadelphia  Mill.  Co.  v.  St.  Louis 
Southwestern  R.  Co.  249  U.  S.  134,  63 
L.  ed.  517,  P.U.R.1919C,  710,  39  Sup.  Ct. 
Kcp.  237. 

The  court  had  no  jurisdiction  to  enter 
the  orders,  because  no  relief  was  asked 
for  or  prayed  against  any  consumer. 

Grignon  v.  Astor,  2  How.  319,  11  L. 
ed.  283;  St.  Louis,  I.  M.  &  S.  R.  Co.  v. 
McKnight,  244  U.  S.  368,  375,  61  L.  ed. 
J  200,  1205,^7  Sup.  Ct.  Rep.  611. 

The  court  was  without  jurisdiction  to 
compel  your  petitioner  to  make  an  ac- 
counting for  alleged  overcharges  subse- 
quent to  September  23,  1915. 

St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Mc- 
Knight, 244  U.  S.  368,  374,  61  L.  ed 
1200,  1205,  37  Sup.  Ct.  Rep.  611. 

The  court  was  without  jurisdiction  to 
enjoin  patitioner  from  settling  with  con- 
sumers. 

St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Mc- 
Knight, 244  U.  S.  368.  375,  61  L.  ed. 
1200-1205,  37  Sup.  Ct.  Rep.  611. 

The  court  was  without  jurisdiction  to 
restrain  persons  not  parties  to  the  litiga- 
tion from  proceeding  in  other  courts. 

Bellamy  v.  St.  Louis,  L  M.  &  S.  R. 
Co.  136  C.  C.  A.  442,  220  Fed.  876;  St. 
Louis,  L  M.  &  S.  R.  Co.  v.  McKnight, 
244  U.  S.  368,  61  L.  ed.  1200,  37  Sup.  Ct. 
Rep.  611. 

The  filing  -of  a  bond,  preparatory  to 
appeal  from  a  final  order,  can  neither 
enlarge  nor  restrict  the  order  itself. 

J.  L.  Owens  Co.  v.  Officer,  156  C.  C. 
A.  475,  244  Fed.  47. 

Mr.   d.   PetruB  Peterson  argued   the 
rause  and  filed  a  brief  for  respondant : 
65  li.  ed. 


A  court  of  equity  has  inherent  power 
to  order  restitution. 

Bank  of  United  States  v.  Bank  of 
Washington,  6  Pet.  8,  17,  8  L.  ^.  299, 
304;  Northwestern  Fuel  Co.  v.  Brock, 
139  U.  S.  216,  35  L.  ed.  151,  11  Sup.  Ct. 
Rep.  523;  Arkadelphia  Mill.  Co.  v.  St. 
liouis  Southwestern  R.  Co.  249  U.  S. 
134,  63  L.  ed.  517,  P.U.R.1919C,  710,  39 
Sup.  Ct.  Rep.  237. 

Procedure  by  motion  in  an  original 
case  to  obtain  payment  of  overchargL'.i  is 
proper. 

Louisville  v.  Cumberland  Teleph.  & 
Teleg.  Co.  225  U.  S.  430,  56  L.  ed.  1151. 
32  Sup.  Ct.  Rop.  741 ;  Re  Louisville,  231 
U.  S.  639,  644,  58  L.  ed.  413,  415,  34  Sup. 
Ct.  Rep.  255. 

This  practice  is  upheld  in  cases  where 
reversal  is  had  of  decrees  enjoining 
rates. 

Allen  V.  St.  Louis,  I.  M.  &  S.  R.  Co. 
230  U.  S.  553,  57  L.  ed.  1625,  33  Sup. 
Ct.  Rep.  1030 ;  Arkadelphia  Mill.  Co.  v. 
St.   Louis   Southwestern  R.   Co.   supra. 

The  decree  is  conclusive  of  the  period 
do'wn  to  January  6, 1920. 

Missouri  v.  Chicago,  B.  &  Q.  R.  Co. 
241  U.  S.  535,  542,  60  L.  ed.  1148,  1155, 
36  Sup.  Ct.  Rep.  715;  Knoxville  v.  Knox- 
ville  Water  Co.  212  U.  S.  1,  53  L.  ed. 
371,  29  Sup.  Ct.  Rep.  148;  Willcox  v. 
Consolidated  Gas  Co.  212  U.  S.  19,  53 
L.  ed.  382,  48  L.R.A.(N.S.)  1134,  29 
Sup.  Ct.  Rep.  192,  16  Ann.  Cas.  1034; 
Northern  P.  R.  Co.  v.  North  Dakota, 
216  U.  S.  579,  54  L.  ed.  624,  30  Sup.  Ct. 
Rep.  423;  Louisville  v.  Cumberland 
Teleph.  &  Teleg.  Co.  225  U.  S.  430,  56 
L.  ed.  1151,  32  Sup.  Ct.  Rep.  741;  Mis- 
ouri  Rate  Cases  (Knott  v.  Chicago,  B. 
i  Q.  R.  Co.)  230  U.  S.  474,  57  L.  ed. 
'571,  33  Sup.  Ct.  Rep.  975;  Des  Moines 
^las  Co.  V.  Des  Moines,  238  U.  S.  153,  50 
T..  ed.  1244,  P.U.R.1915D,  577,  35  Sup. 
Ct.  R3p.  811;  Arkadelphia  Mill.  Co.  v. 
St.  Louis  Southwestern  R.  Co.  249  V.  S. 
134,  147,  63  L.  ed.  517,  525,  P.U.R.IOIOC, 
710,  39  Sup.  Ct.  Rep.  237. 

The  force  and  effect  of  a  decree  dis- 
missing a  bill  and  discharging  an  injunc- 
tion are  neither  suspended  nor  annulled 
as  a  mere-  consequence  of  an  appeal  to 
this  court,  even  if  a  supersedeas  is  al- 
lowed. 

Merrimack  River  Sav.  Bank  v.  Clay 
Center,  219  U.  S.  527,  55  L.  ed.  320,  31 
Sup.  Ct.  Rep.  295,  Ann.  Cas.  1912A,  513. 

If,  in  cases  where  there  is  a  raversal, 

equity  requires,  as  held  by  this  court  in 

the  Arkadelphia  Case  (249  U.  8.  134,  63 

L.   ed.  517,   P.U.R.lftl9C,  710,  39   Sivp. 

Ct.  Rep.  237),  that  the  principles  of  re«- 
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stitution  be  invok>3d  to  cover  the  period 
of  the  appeal  in  the  absence  of  a  bond, 
certainly  an  equity  court  will  not  deny 
a  recovery  under  a  bond  specifically  cov- 
ering that  period. 

Tlie  party  against  whom  the  issuance 
of  th»3  injunction  was  effective  to  render 
inoperative  the  legislation  may  also  en- 
force the  obligations  owing  from  the 
wrongful  suspension  of  the  litigation. 

Missouri  v.  Chicago,  B.  &  Q.  R.  Co. 
241  U.  S.  533,  542,  60  L.  ed.  1148,  1155, 
36  Sup.  Ct.  Rep.  715. 

[513]  Mr.  Justice  Pitney  delivered 
the  opinion  of  the  court: 

Following  our  decision  in  Lincoln  Gas 
&  E.  L.  Co.  V.  Lincoln,  June  2,  1919,  250 
U.  S.  256,  63  L.  ed.  968,  39  Sup.  Ct.  Rep. 
454,  our  mandate  went  down  to  the  dis- 
trict court  of  the  United  States  for  the 
district  of  Nebraska,  reciting  our  deter- 
aTiination  that  its  decree  of  September 
2.1,  1915,  should  be  modified  as  indicated 
in  the  opinion,  and,  as  so  modified, 
should  be  affirmed  with  costs;  and  pro- 
<!eeding  as  follows;  *Tou,  therefore, 
are  hereby  commanded  that  such  execu- 
tion and  proceedings  be  had  in  said 
<^ause  as,  according  to  right  and  justice, 
And  the  laws  of  the  United  States,  ought 
to  be  had,  the  said  appeal  notwithstand- 
ing." 

Upon  the  filing  of  this  mandate,  the 
district  court,  on  January  6,  1920,  en- 
rerod  an  order  modifying  its  decree  of 
Seplembor  23,  1915,  as  particularly  re- 
quired, and,  at  the  same  time,  made  an 
order  retaining  jurisdiction  for  the  pur- 
jxisc  of  requiring  the  company  to  make 
refund  and  restitution  to  consumers  oi* 
i;;is  i'or  all  amounts  collected  over  and 
;il)ove  the  legal  rate  pending  the  liti- 
gation, with  interest,  in  accordance 
with  the  terms  of  a  bond  that  the 
company  had  filed  in  the  cause  in 
order  to  obtain  a  supersedeas,  with 
:i  continuance  of  injunction,  pend- 
ing its  appeal  from  the  decree  of 
September  23,  1915.  An  appeal  from 
the  order  retaining  jurisdiction,  taken 
by  the  company  to  this  court,  was  dis 
missed  because  the  order  lacked  finality. 
253  U.  S.  477,  64  L.  ed.  1022,  40  Sup.  Ct. 
Rop.  585.  The  mandate  upon  the  dis- 
missal again  commanded  the  district 
court  "tlint  such  proceedings  be  had  in 
said  cause  as,  according  to  right  and 
justice,  and  the  laws  of  the  United 
States,  ought  to  be  had,  the  said  appeal 
notwithstanding."  This  having  gone 
down,  the  court  appointed  a  master, 
with  direction  to  examine  the  books  and 
accounts  of  the  company,  and  prepare 
M06H 


an  account  of  the  amounts  paid  by  con- 
sumers in  excess  of  the  ordfinance  rates 
during  the  pendency  of  any  restrainiiq; 
order  or  injunction  in  the  [514]  cause; 
with  other  provisions  not  necessary  to  be 
mentioned. 

The  company  applied  to  this  conrt 
obtained  leave  for  the  purpose,  and  filea 
a  petition  for  a  writ  of  mandamus  to 
command  the  judge  of  the  district  court 
to  nullify  and  revoke  the  above-men- 
tioned orders,  and  refrain  from  assnm- 
ing  jurisdiction  over  the  cause  as  afore- 
said. An  order  to  show  cause  was 
issued,  proper  return  thereto  made  by 
the  judge,  and  the  matter  has  been 
argued. 

From  the  petition  and  return  the  fol- 
lowing additional  particulars  appear: 
The  original  suit  was  commenced  De- 
cember 27,  1906,  in  the  United  SUtes 
circuit  (now  district)  court,  by  the  com- 
pany against  the  city  and  its  officials 
as  defendants,  seeking  (among  other 
things)  to  enjoin  the  enforcement  of  an 
ordinance  regulating  the  price  to  be 
charged  for  gas.  At  the  outset  a  re- 
straining order  was  obtained,  and  this 
was  followed  by  a  temporary  injunction, 
continued  in  force  until  final  decree, 
and  afterwards,  pending  an  appeal  to 
this  court  (223  U.  S.  349,  56  L.  ed.  466, 
32  Sup.  Ct.  Rep.  271),  under  a  bond 
conditioned  to  account  for  overchargei 
if  the  rate  ordinance  should  be  sus- 
tained. After  this  first  appeal,  the  liti- 
gation was  continued  until  September 
23,  1915,  when  the  district  court  made 
a  final  decree  sustaining  the  rate  ordi- 
nance and  dismissing  the  bill.  An  ap- 
plication for  allowance  of.  an  appeal  to 
this  court,  with  a  supersedeas  to  keq) 
the  injunction  in  effect,  was  granted 
November  22,  1915,  upon  approval  of  a 
supersedeas  bond  tendered  by  the  com- 
pany for  the  purpose,  in  the  penal  sum 
of  $575,000,  to  be  paid  to  the  clerk  of 
the  district  court  for  the  benefit  of  all 
gas  consumers  who  had  purchased  gas 
from  the  company  during  the  pendency 
of  the  action  from  its  commencement, 
and  all  consumers  who  should  purchase 
gas  thereafter  until  the  final  determina- 
tion of  the  suit;  with  a  condition  recit- 
ing the  decree  of  September  23,  1915, 
and  the  temporary  injunction  thereto- 
fore granted  to  restrain  the  putting  into 
effect  [515]  of  the  rate  ordinance;  and 
prosecute  that,  if  the  company  should 
prosecute  its  appeal  to  efi^act,  or,  failing 
to  make  its  appeal  good,  should  answer 
all  costs  and  damages,  and  refund  all 
overcharges  collected  from  gas  consumers 
above  the  price  fixed  by  said  ordinance, 
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and  should  pay  to  the  clerk  of  the  dis- 
trict court  or  his  successor  in  office,  for 
the  benefit  of  all  whom  it  might  concern, 
and,  in  particular,  for  the  benefit  of  all 
consumers  entitled  to  refunds,  all  over- 
charges collected  since  the  granting  of 
the  original  injunction,  together  with 
interest  thereon,  when  the  several  par- 
ties lawfully  entitled  and  the  amount  of 
refund  due  to  each  should  have  been  as- 
certained in  the  action  in  such  manner 
as  the  court  should  direct,  the  determi- 
nation to  be  binding  upon  all  parties  to 
the  bond,  then  the  obligation  should  be 
void;  otherwise  to  remain  in  force. 

This  appeal  resulted  in  our  decision  of 
June  2,  1919,  affirming  the  decree,  with 
two  modifications,  one  of  which  related 
to  an  occupation  tax  that  was  under  at- 
tack in  the  same  suit,  but  is  not  now 
material ;  the  other  was  to  cause  the  dis- 
missal of  the  suit  as  to  the  rate  ordi- 
nance to  be  without  prejudice  to  the 
commencement  of  a  new  action  there- 
after to  restrain  enforcement  of  the 
ordinance  if  it  could  be  shown  to  be 
confiscatory  in  its  effect  under  the  new 
conditions. 

Thus  it  appears  that,  during  the  en- 
tire course  of  this  protracted  litigation 
(except  for  a  period  when  the  company 
put  the  prescribed  rate  into  effect  as  a 
test),  the  operation  of  the  ordinance 
was  suspended  at  the  instance  of  the 
company,  upon  terms  obliging  it  and*  its 
surety  to  refund  all  overcharges  should 
it  fail  to  make  good  its  attack  upon  the 
established  rate,  and  binding  it  to  abide 
by  the  determination  of  the  court  in  the 
same  cause  as  to  the  amounts  due,  and 
pay  the  entire  amount  thus  ascertained, 
with  interest,  to  the  clerk  of  the  court, 
for  the  benefit  of  the  consumers.  Ac- 
cording to  the  company's  [516]  own 
statement,  its  books  showing  the  ac- 
counts between  it  and  its  customers  dur> 
ing  the  period  from  1906  to  1920  contain 
more  than  25,000  accounts,  which  are  in- 
volved and  complicated  by  other  charges, 
so  that  an  examination  of  them  would 
involve  much  time  and  expense. 

The  principal  contention  upon  which 
the  petition  for  mandamus  is  rested  is 
that,  under  our  mandate  following  the 
decision  of  June  2,  1919,  and  the  more 
recent  one  on  dismissal  of  the  subse- 
quent appeal,  no  jurisdiction  was  con- 
ferred upon  the  district  court  to  take 
any  action  except  to  affirm  its  decree  of 
September  23,  1915,  dismissing  the  bill 
of  complaint,  after  modifying  the  de- 
cree in  the  two  particulars  specified.  It 
is  said  that,  after  an  appeal,  the  court 
below  has  jurisdiction  to  proceed  only 

•  5  li.  oil. 


in  conformity  with  the  direction  of 
the  mandate  of  the  appellate  court 
This  may  be  conceded.  But  here 
our  mandate  expressly  commanded 
'Hhat  such  execution  and  proceedings 
be  had  in  said  cause  as,  according 
to  right  and  justice,  and  the  laws  of 
the  United  States,  ought  to  be  had,  the 
said  appeal  notwithstanding."  Of 
course,  whatever  proceedings  were  taken 
thereafter  in  the  same  cause  would  be 
further  proceedings;  and  the  absence  of 
the  particular  word  "further"  from  the 
mandate  is  of  no  consequence.  Emphat- 
ically the  command  called  for  proceed- 
ings in  the  nature  of  execution  accord- 
ing to  right  and  justice,  and  the  laws  of 
the  United  States.  The  necessary  mean- 
ing is  that  the  court  below  should  pro- 
ceed to  carry  our  decision  into  full  effect 
according  to  right  and  justice;  and,  man- 
ifestly, this  could  not  be  done  without 
proceeding  to  enforce  the  supersedeas 
bond  according  to  its  terms.  The  bond 
recognized  that  the  city  and  its  officials, 
who  were  the  nominal  parties  defendant, 
were,  in  a  broad  sense,  the  representa- 
tives of  the  consumers,  the  parties 
actually  concerned.  It  recognized  that 
they  were  required  to  pay  a  rate  for  gas 
higher  than  the  city  [517]  ordinance 
had  determined  to  be  just  and  reason- 
able; that  these  excess  charges  were  be« 
ing  exacted  pending  the  suit,  in  order 
that  the  company  might  be  secure  in  the 
event  that  it  should  prevail,  and,  per 
contra,  that  they  ought  to  be  refunded 
with  interest  in  the  event  that  it  should 
fail.  It  recognized  that  the  consumers 
were  so  many  in  number,  and  the  diffi- 
culty of  sustaining  their  individual 
claims  through  separate  suits  would  be 
so  greats  that  to  remit  them  to  such  suits 
would  be  a  virtual  denial  of  justice. 
And  it  recognized  that  to  ascertain  what 
should  be  due  to  them,  to  see  to  its  col- 
lection from  the  company  in  case  of  its 
failure  to  make  good  its  attack  upon  the 
ordinance,  and  to  cause  distribution  to 
be  made  among  the  several  claimants, 
was  essential  to  the  doing  of  complete 
equity,  and  therefore  a  natural  incident 
to  the  jurisdiction  of  the  court  in  the 
main  cause.  To  retain  jurisdiction  for 
the  purpose  of  requiring  that  restitution 
be  made  according  to  the  terms  of  the 
bond  was  and  is  a  necessary  part  of  the 
duty  of  the  district  court  under  the  man- 
date. 

The  case  is  within  the  principle  of 
Arkadelphia  Mill.  Co.  v.  St.  Ijouis  South- 
western R.  Co.  249  U.  S.  134,  143-147, 
03  L.  ed.  517,  523-525,  P.U.R.1919C,  716, 
39  Sup.  Ct.  Rep.  237. 
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The  contention  that  the  jurisdiction ' 
fails  because  the  consumers  were  not 
parties  to  the  record  nor  in  privity  with 
the  parties,  and  the  company  prayed  no 
relief  against  them,  is  transparently  un- 
sound. The  ordinance  was  intended  to 
limit  the  gas  rate  for  the  benefit  of  the 
consumers;  suit  was  brought  against  the 
municipality  and  its  officers  as  the  pub- 
lic rei)reseutatives  of  ths  interests  of  the 
consumers;  the  restraining  order  and 
temporary  injunction  were  intended  for 
the  very  purpose  of  enabling  the  com- 
pany to  exact,  pending  the  suit,  rates  in. 
excess  of  those  limited  by  the  ordinance; 
the  equitable  duty  to  refund  excess 
charges  if  the  suit  should  fail  was  a 
duty  owing  to  the  consumers;  and  the 
form  of  the  supersedeas  [518]  bond 
recognized  all  this,  and  was  particularly 
d»3signed  for  their  protection. 

Nor  is  there  substance  in  the  conten- 
tion that  the  jurisdiction  does  not  ex- 
tend to  overcharges  subsequent  to  Sep- 
tember 23,  1915.  The  thought  suggested 
is,  that  the  adjudication  of  the  validity 
of  the  ordinance  did  not  extend  beyond 
the  date  of  the  final  decree;  that  there- 
after changed  conditions,  increased 
costs,  and  other  circumstances  referred 
to  by  us  in  260  U.  S.  268,  63  L.  ed.  977, 
39  Sup.  Ct.  Rep.  454,  may  have  rendered 
the  limited  rate  noncompensatory,  and 
the  ordinance  therefore  confiscatory; 
and  that  at  least  the  company,  before 
being  called  upon  to  make  restitution, 
ought  to  have  a  hearing  upon  this  ques- 
tion as  to  the  period  subsequent  to 
September  23,  1915.  The  contention 
overlooks  the  effect  of  the  ordinance, 
which  is  presumptively  valid,  and  has 
continuing  force  unless  and  until  set 
aside  by  judicial  decree  as  the  result  of 
an  investigation,  in  which  the  burden  of 
proof  is  upon  the  company;  that  the  de- 
cree of  September  23,  1915,  is  conclusive 
evidence  that  the  company  has  made 
such  an  attempt,  and  has  failed,  and 
that  the  ordinance  rate  not  only  is  law- 
ful and  binding,  but  will  so  continue  un- 
less and  until  the  company,  under  the 
"without  prejudice"  clause,  shall  begin  a 
new  suit  and  maintain  its  contention 
that  the  rate,  through  changed  condi- 
tions, has  become  noncompensatory. 
See  Missouri  v.  Chicago,  B.  &  Q.  R.  Co. 
241  U.  S.  533,  539,  60  L.  ed.  1148,  1154, 
36  Sup.  Ct.  Rep.  715.  The  contention 
also  overlooks  the  fact  that  the  bond  it- 
self was  given  subsequent  to  the  decree 
appealed  from,  in  terms  for  the  benefit 
not  only  of  gas  consumers  who  there- 
tofore had  purchased  gaa  from  the  corn- 
pan  v,  but  of  those  who  should  purchase 
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thereafter  at  any  time  before  the  final 
determination  of  the  suit.  The  specific 
obligation  thus  assumed  requires  it  to 
refund  all  overcharges  collected  in  ex- 
cess of  the  ordinance  rate,  so  long  as  it 
had  the  benefit  of  the  injunction  pend- 
ing the  appeal;  and  the  jurisdiction  of 
the  district  court  to  see  [519]  that  the 
excess  charges  are  refunded  has  corre- 
sponding extent. 

We  have  said  enough  to  demonstrate 
the  existence  of  the  jurisdiction  of  the 
district  court  and  its  scope.  Other 
points  are  raised,  but  they  relate  not  to 
the  question  of  jurisdiction,  but  to  the 
mode  in  which  the  jurisdiction  ought  to 
be  exercised.  If  they  have  substance, — 
as  to  which  we  make  no  intimation, — 
they  will  be  subject  to  review  in  the  ap- 
propriate method,  after  the  conclusion 
of  the  proceeding. 

Rule  discharged. 


ANXHOR  OIL  COMPANY,  Appt., 

.V. 

W.   H.   GRAY,   F.   D.   McDonnell,   Charlw 

Egan,  et  al. 

(See  S.  G.  Reporter's  ed.  510-523.) 

Indians  — -  leases  —  approval  by  8ei>re- 
tary  off  the  Interior  —  relution  — 
death  off  lessee. 

1.  The  authority  of  the  Secretary  of 
the  Interior  to  approve  and  thereb}'  confirm 
oil  and  gas  mining  leases  made  by  full-blond 
Creek  allottees  upon  their  allotments,  de- 
rived from  the  Act  of  May  27.  1!>08.  §  2, 
did  not  cease  at  the  death  of  the  allottc<' 
by  reason  of  the  provision  of  §  9  of  that 
act,  that  ''the  death  of  any  allottee  of  tlic 
Five  Civilized  Tribes  dhall  operate  to  re- 
move all  restrictions  upon  the  alienation  of 
said  allottee's  land:  Provided,  that  no  con- 
veyance of  any  interest  of  any  full-hloofl 
Indian  heir  in  such  land  shall  be  valid  un- 
less approved  by  the  court  having  jurisdic- 
tion of  the  settlement  of  the  estate  of  said 
deceased  allottee.^'  Such  approval  might  bo 
given  at  any  time,  either  before  or  after 
the  death  of  the  allottee,  so  far  as  tlie 
rights  of  her  heirs  and  those  claiming  un- 
der them  with  notice  were  concerned,  and 
the  approval,  when  given,  related  back  and 
took  effect  as  of  the  execution  of  the  lease 
by  the  parties  named  therein. 

[For  other  cases,  tee  Indians,  VIII.  in  DIsetl 
Sup.  Ct.  1008.] 

Indians  — -  leases  — -  constructive  notice. 

2.  The  lodging  of  an  oil  and  gas  min- 
ing lease  made  by  a  full-blood  Creek  allot- 
tee upon  her  allotment  in  the  office  of  the 
United  States  Indian  agent.  Union  Agenc}, 

Note. — ^As  to  rights  and  status  of  In- 
dians— see  note  to  Worce8t>3r  v.  (}eorgit« 
8  L.  ed.  U.  S.  484. 


1020.                                         ANCHOR  OIL  CO.  v.  CnAY. 

*t  \r,i=k<-M.  for  trinsmUsion  to  the  Scire-  Moffett  v.  Conley,  63  Okla.  3,  163  Pae. 

tarv  ot  ilie  Interior,  must  he  helJ  to  hnv.  ng;  13  Cyc.  259;  1  Devlin,  Real  Estate, 

con^tnutefl  i,ot>ce  to  all  parties  therea  ter  3J  ^j    gg  17;    178;  Harris  t.  Gale,  188 

cainiin-;   under   ber   or   her   heirs.   In   vlciv  v^i    7,0.  m  ,it        '„    i?  ,„        on  ni  1 

ot   the  "provision   of  the   Act   of   March   1,  1^"^,,^^^  ""Jlf  V^^''""^"'^?^  °'''■■ 

moT.   that  the   filinK  theretofore  or   there-  t*"'  \}^  P"^'  935;  McCosar  y.  Chapman, 

after   of  gny   leaae  with  that   official   ahall  5!)  Okla.  78,  157  Pac.  1059;  Nicholas  v. 

Le  deemerl  conetructive  notice.  Cornelius,   52   Okla,   163,   152   Pac.   831; 

li'-or   n:her   «>p.,    »«   indiiins,    viii.:    Bell  Sampson  V.  Stapleton,  55  Okla.  547,  155 

IToperty.   II.  d.  Id  Dlge.t  Sup.  CI.  1908.1  Pac.  213. 

Indians  —  Federal  reKtilationa  —  leasoa        t»  1.1 ' 11 • l         'j  1     1. 

-    implied    repe.i    -    .ImU.lop    ot  .    "  "I"  «PP«ll«nl  on  be  .aid  to  be  .b 

■tale  innocent    purchaser    for    value,    without 

3,  keither  the   RdmisBion  ot  the   (tate  ""'''■e    of    the   existence   of   the   alleged 

«(  Oklnhoma  into  the  Union,  nor  the  pro-  departmental    lease,   even    though    it    be 

visions   of   the   Enabling   Act   of   June    16,  held  to  be  valid  as  between  the  parties, 

lOOH,  repealed  or  superseded  tlie   provision  it  is  a  nullity  as  against  the  appellant, 

of  tlie  A.:t  of  March  1,  1007,  that  the  filing  Pickering  v.  Lomax,  145  U-  S-  310.  36 

theretofcre  or  thereafter  of  any  lease  in  the  l_  ^d.  716,  12  Sup.  Ct.  Rep.  860;  Moffett 

office   of   the   Umt-^    State*    Indian    ajient.  Donley,  63  Okla.  3,  163  Pac.  118. 

Union  Aaency,  Muskoiree,  Indian  Territory,  mi.     1           ■    \i.                l  L              1  1. 

should  b^  deemed  congtruclive  notice,  ein^  ,    The  lease  in  the  case  at  bar  must  have 

the  Enabling  Act  containe  in  3  I  a  proviso  '>een   filed    in    the   office   of   the    county 

that  "nolhing  conUined  in  the  said  Consti-  elerk  of  Tulsa  county,  Oklahoma,  in  ac- 

tution  shall  be  construed  to  limit  or  Impair  cordance  with  the  registration  laws  of 

the  rights  of  person  or  property  pertaining  the  State  of  Oklahoma,  in  order  to  con- 

t«  the  Indiana     .    .    .    or  to  limit  or  affect  stitute  constructive  notice, 

the   authority    of    the   government    of    the  Shulthia  v.  McDougal,  170  Fed.  529. 
United  States  to  make  any  law  or  regula- 

tta  ri.pectine  luch  Ml.n.,  their  l.nd.,  j,r.  Prestos  0.  W«it  armed  the  eaoee, 

K"i'.w!'.rSh'.tr'w's''n'ru'5  •"■'■,:'«'■  '^';/-  ^  ''^''""'  ""^  • 

have  been   competent  to   make   if  this   act  ■"'j?,^  "■"  appeilees: 

had  never  been  passed,"  and  while  %  21  of  "he   lease   made   by   Jennie    Samuela, 

tbat  act  and  the  state  Constitution  contain  the    original    allottee,    during    her    life- 

Crovisione  to  the  effect  that  laws  in  force  time,  and  pending  for  approval  in  tbe 

1  the  territory  of  Oklahoma  at  the  time  Department  of  the  Interior  at  the  time 

of  the  admission  ot  the  state,  not  repugnant  ^f  fa^r  death,  was  rightfully  approved  by 

to  it.  Constitution    and  not  locally  inappli-  ^^^  Secretary,  though  tbe  act  of  apprOT- 

cable,   shall  be  extended  to  and  remam   in  .        .,    ...      v                   ..i  .       j            ».__ 

force  throughout  the  sUte,  there  is  nothing  '■>B  ''  ^jd  not  occur  until  tea  days  after 

*„  .hn.   =n   intent   to  repeal   or   supersede  l*"  death.     It  is  a  valid  instrument. 

.---1  in  question,  or  to  establish  Lomax  V.  Pickering,  173  U.  8.  26,  43 

recordation   statutes   in   its  place  L.  ed.  601,  19  Sup-  Ct.  Rep.  416;  Lykins 

BO  far  as  related  to  Indian  leases.  t.    HcOrath,   184   U.    S.   169,   46   L.   ed. 


!   provis 
•   focal  1 


IFor  other  ««"•.,««  indUo*  Vlll.  la  Dlseit  485    22  Sup.   Ct.  Rep.  450;   Scioto   Oil 

^"'-  "■  ""* '  Co.  V.  O'Hern,  -  Okla.  -,  169  Pac.  483; 

[No.  168.1  Almeda  Oil  Co.  v.  Kelley,  35  Okla.  529, 

130  Pac.  931;  Harris  v.  Bell,  254  U.  S. 

Argued   and   submitted   January   8T,   1921.  103,  ante,  159,  41  Sup.  Ct.  Rep.  49. 

Decided  June  1.  1921.  The  Act  of  Congress  approved  March 

A  DDE-  *TB           LTi-jc           rt-  1'  1907,  which  provides,  inter  alia,  that 

PPEAL  from  the  United  States  Cir-  t^e  filing  heretofore  or  hereafter  of  any 

^-  ..^.u'V  *^**"w    "*     AppeaU     for    the  i^ase  in  the  office  of  the  United  States 

Eighth  Circnit  to  review  a  decree  which  la^i^^a  agent,  Union  Agency,  Muskogee, 

affirmed  a  decree  of  the  District  Court  ^,,^11  he  deemed  constructive  notice,  was 

for  the  Eastern  District  of  Oklahoma  in  „„i  repealed  nor  abrogated  either  by  the 

favor  of  defendants  m  a  suit  involving  a^  of  Congress  providing  for  the  admis- 

th«  ownership  of  a  leasehold  estate  for  ^^^^  ^f  the  state  of  Oklahoma  into  the 

oil  and  1^8  mining  purposes  in  a  Creek  Union,   or   by   the    Constitution   of   the 

Indian  allotment.     Affirmed.  state  of  Oklahoma,  or  by  both  together; 

oAi    osl'^j  *=5^  ''^'"*'  ^^   ^-   ^-   ^-  and  was  in  full  force  and  elTect  at  aU 

Su    i    .             .  .  J  .     ...         ■   ■  of  the  times  during  which  the  tranaac- 

The  facta  are  stated  in  the  opinion.  jj^^g  concerning  the  lands  involved  in 

Ur.    Jolm    Dertrrax    submitted     the  this  case  took  place. 

eaiiH  for  appellant:  Anicker  v.  Onnsburg,  246  U.  5.  110, 

The  approving  i^ney  of  the  lease  in  62  L.  ed.  603,  38  Sup.  Ct.  Rep.  228,  141 

4i»8tion  wu  not  the  Secretary  of  the  C.  C.  A.  174,  226  Fed.  176;  Scioto  Oil 

Interior,  but  the  propar  eounty  court.  Co.  v.  CHera,  —  Okla.  — ,  169  Pae.  483. 

•  ft  Ii.  ed.  1031 
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Congress  possesses  now  and  has  at  all 
times  possessed  a  paramount  power  over 
the  subject,  both  by  reason  of  its  guardi- 
anship over  the  Indians  and  the  express 
provisions  of  the  Federal  and  state  Con- 
stitutions. 

Lone  Wolf  v.  Hitchcock,  187  U.  S. 
653,  47  L.  ed.  299,  23  Sup.  Ct.  Rep.  216; 
Choctaw  Nation  v.  United  States,  119  U. 
S.  1,  30  L.  ed.  306,  7  Sup.  Ct.  Rap.  75; 
Stephens  v.  Cherokee  Nation,  174  U.  S. 
445,  43  L.  ed.  1041, 19  Sup.  Ct.  Rep.  722; 
United  States  v.  Allen,  103  C.  C.  A.  1, 
179  Fed.  13;  Marchie  Tiger  v.  Western 
Invest.  Co.  221  U.  S.  286,  55  L.  ed.  738, 
31  Sup.  Ct.  Rep.  578;  Indian  Territory 
Illuminating  Oil  Co.  v.  Oklahoma,  240 
U.  S.  522,  60  L.  ed.  779,  36  Sup.  Ct. 
Rep.  453. 

There  is  no  higher  attribute  of  sover- 
eignty than  the  taxing  power,  and  yet, 
even  as  to  that,  the  state  has  no  control 
whatsoever  over  those  things  which  fall 
exclusively  within  the  sphere  of  Federal 
control,  and  that  derive  their  existence 
and  authority  from  the  national  govern- 
ment, and  not  from  the  state. 

M'Culloch  V.  Maryland,  4  Wheat.  316, 
429,  4  L.  ed.  579,  607;  Choctaw,  O.  & 
G.  R.  Co.  V.  Harrison,  235  U.  S.  292,  59 
L.  ed.  234,  35  Sup.  Ct.  Rep.  27;  Indian 
Territory  Illuminating  Oil  Co.  v.  Okla- 
homa, supra. 

The  state  court  has,  by  repeated  deci- 
sions, recognized  the  inapplicability  of 
state  statutes  to  the  matter  of  these  al- 
lotted and  restricted  lands,  as  to  which 
Congress  still  retained  its  paramount 
control. 

Wilson  V.  Morton,  29  Okla.  745,  119 
Pac.  213;  Chapman  v.  Siler,  30  Okla. 
714,  120  Pac.  608;  Walker  v.  Brown,  43 
Okla.  144,  141  Pac.  681;  Re  Allen,  44 
Okla.  392,  144  Pac.  1055;  Carson  v. 
French,  45  Okla.  819, 147  Pac.  319 ;  Ash- 
ton  V.  Noble,  46  Okla.  297, 148  Pac.  1043. 

Messrs.  Qeorge  S.  Ramsey,  Malcom  E. 
Rosser,  Villard  Martin,  James  A.  Vea- 
sey,  John  M.  Chick,  G.  Earl  Shaffer, 
James  C.  Denton,  and  Edgar  A.  De 
Meules  filed  a  brief  as  amici  curiae. 

Mr.  Justice  Pitney  delivered  the  opin- 
ion of  the  court : 

This  is  a  suit  in  equity,  instituted  by 

appellant  against  appellees,  in  a  state 

court  of  Oklahoma,  involving  the  owner- 

■hip  of  a  leasehold  estate  for  oil  and 

gas  mining  purposes  in  a  Creek  Indito 

allotment  containing  80  acres,  situate  in 

Tulsa  county,  Oklahoma.    Upon  petition 

of   appellees    it    was   removed    to    the 

United  States  district  court  upon  the 
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ground  that  it  arose  under  the  Constitu- 
tion and  laws  of  the  United  States;  a 
motion  to  dismiss  the  suit  was  granted 
by  that  court,  the  decree  of  dismissal 
was  affirmed  by  the  circuit  court  of  ap- 
peals for  the  eighth  circuit  (168  C.  C. 
A.  361,  257  Fed.  277),  and  an  appeal 
brings  the  ease  here. 

From  appellant's  amended  petition  it 
appears  that  the  80  acres  were  allotted 
to  Jennie  Samuels,  a  full-blood  Creek 
Indian,  as  her  distributive  share  of  the 
lands  of  the  tribe,  and  patented  to  her 
in  the  year  1903.  December  5,  1914, 
pursuant  to  the  Act  of  Congress  of  May 
27,  1908,  chap.  199,  §  2  (35  Stat,  at  L. 
312,  3  Fed.  Stat.  Anno.  2d  ed.  p.  883). 
and  the  rules  and  regulations  [521]  «f' 
the  Secretary  of  the  Interior,  she  mad'f 
an  oil  and  gas  mining  lease  to  McDonnell 
and  Egan,  covering  the  lands  in  contro- 
versy, and  this  was  filed  in  the  office 
of  the  United  States  Indian  agent  (now 
designated  as  Superintendent  of  the 
Five  Civilized  Tribes),  Union  Agency, 
at  Muskogee,  on  January  5,  1915.  It 
was  forwarded  by  the  agent  to  the  Com- 
missioner of  Indian  Affairs  with  a  fa- 
vorable recommendation  October  14, 
1915;  submitted  by  the  Commissioner 
to  the  Secretary  of  the  Interior  for  ap- 
proval, and  by  him  approved  October 
21,  1915.  It  was  first  filed  for  record 
in  the*  county  clerk's  office  of  Tulsa 
county  on  August  10,  1916.  Appellees 
are  the  owners  of  this  lease,  and  are  io 
possession  of  the  lands. 

Jennie  Samuels  died  intestate  October 
11,  1915  (ten  days  before  the  Secre- 
tary's approval  of  the  above  lease),  leav- 
ing as  her  heirs  a  daughter,  Feney 
Rogers,  and  a  granddaughter,  Lina 
White,  both  full-blood  Creek  Indians, 
and  to  them  the  lands  descended,  sub- 
ject to  the  lease.  In  the  following  De- 
cember they  made  oil  and  gas  leases  to 
one  Williams  covering  the  same  80 
acres,  which  were  approved  by  the 
county  court  having  jurisdiction  of  the 
estate  of  Jennie  Samuels,  and  were  re- 
corded in  the  county  records  prior  to 
August  10,  1916.  These  leases  are  held 
by  appellant,  whose  interest  was  ac- 
quired, according  to  the  averments  of 
the  petition,  without  knowledge  or  no- 
tice of  the  lease  made  by  Jennie 
Samuels. 

Appellees,  having  entered  into  pos- 
session, commenced  drilling,  and  dis- 
covered and  produced  petroleum  and 
natural  gas  in  paying  quantities.  This 
suit  was  commenced  in  January,  1917, 
appellant  praying  that  their  lease  be 
canceled  and  they  enjoided  from  inter- 
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fering  with  appellant  in  the  possession 
of  the  premises,  and  required  to  account. 

Like  the  courts  below,  we  find  it  un- 
necessary to  consider  the  inherent  valid- 
ity or  invalidity  of  appellant's  [522] 
title,  because  we  conclude  that  that  of 
appellees  is  good  and  has  priority  over 
it.  The  authority  of  the  Secretary  of 
the  Interior  to  approve  and  thereby  con- 
firm oil  and  gas  mining  leases  made<^ 
full-blood  Creek  allottees  upon  their  al- 
lotments—derived from  §  2  of  the  Act  of 
May  27,  1908— did  not  cease  at  the 
death  of  the  allottee  by  reason  of  the 
provision  of  §  9  of  the  same  act  (35 
Stat,  at  L.  315):  ''That  the  death  of 
any  allottee  of  the  Five  Civilized  Tribes 
shall  operate  to  remove  all  restrictions 
tipon  the  alienation  of  said  allottee's 
land:  Provided,  that  no  conveyance  of 
any  interest  of  any  full-blood  Indian 
heir  in  such  land  shall  be  valid  unless 
approved  by  the  court  having  jurisdic- 
tion of  the  settlement  of  the  estate  of 
said  deceased  allottee."  The  validity  of 
the  lease  made  by  Jennie  Samuels  hav- 
ing been  conditioned  upon  the  approval 
of  the  Secretary,  such  approval  might 
be  given  at  any  time,  either  before  or 
after  her  death,  so  far  as  the  rights  of 
her  heirs  and  those  claiming  under  them 
with  notice  were  concerned,  and  the  ap- 
proval, when  given,  related  back  and 
took  effect  as  of  the  execution  of  the 
lease  by  the  parties  named  therein 
(Pickering  v.  Lomax,  145  U.  S.  310,  314, 
316,  36  L.  ed.  716,  718,  719,  12  Sup.  Ct. 
Rep.  860 ;  Lomax  v.  Pickering,  173  U.  S. 
26,  27,  32,  43  L.  ed.  601-603,  19  Sup. 
Ct.  Rep.  416;  Lykins  v.  McGrath,  184 
U.  S.  169,  171,  172,  46  L.  ed.  485-487,  22 
Snp.  Ct.  Rep.  450). 

The  lease  received  the  approval  which 
gave  it  complete  validity,  some  time  be- 
fore the  first  of  the  leases  made  by  the 
heirs  to  Williams.  And  Williams  was 
charged  with  notice  of  the  prior  grant, 
because,  under  the  provision  of  the  Act 
of  March  1, 1907  (chap.  2285,  34  Stat,  at 
L.  1015,  1026),  "the  filing  heretofore,  or 
hereafter  of  any  lease  in  the  office  of 
the  United  States  Indian  agent.  Union 
Agency,  Muskogee,  Indian  Territory, 
shall  be  deemed  constructive  notice,''  the 
lodging  of  the  prior  lease  with  that  offi- 
cer in  January,  1915,  for  transmission  to 
the  Secretary  of  the  Interior,  consti- 
tuted notice  to  all  parties  thereafter 
claiming  under  her  or  her  heirs.  We 
agree  that  this  provision  was  neither  re- 
pealed nor  superseded  by  the  admission 
[523]  of  the  state  of  Oklahoma  into  the 
Union,  or  by  the  provisions  of  the  Ena- 
bling Aot|  or  the  Constitation  of  the 
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state,  which  became  effective  November 
16, 1907.  As  the  circuit  court  of  appeals 
pointed  out  (168  C.  C.  A.  361,  257  Fed. 
282),  §  1  of  the  Enabling  Act  (June  16. 
1906,  chap.  3335,  34  Stat,  at  L.  2G7)  con- 
tained a  ])roviso  'Uhat  nothing  contained 
in  the  said  (Constitution  shall  be  con- 
strued to  limit  or  impair  the  rights  of 
person  or  property  pertaining  to  the  In- 
dians .  •  .  or  to  limit  or  affect  the 
authority  of  the  government  of  the 
United  States  to  make  any  law  or  regu- 
lation respecting  such  Indians,  their 
lands,  property,  or  other  rights  by 
treaties,  agreement,  law,  or  otherwise, 
which  it  would  have  been  competent  to 
make  if  this  act  had  never  been  passed." 
While  §  21  of  the  same  act  (34  Stat,  at 
L.  277),  and  §  2  of  the  Schedule  to  the 
Constitution  of  Oklahoma  (Rev.  Laws 
Oklahoma,  1910,  p.  cxcix.),  contained 
provisions  to  the  effect  that  laws  in  force 
in  the  territory  of  Oklahoma  at  the  time 
of  the  admission  of  the  state,  not  repug- 
nant to  its  Constitution,  and  not  locally 
inapplicable,  should  be  extended  to  and 
remain  in  force  throughout  the  state, 
there  was  nothing  to  show  an  intent  to 
repeal  or  supersede  the  provision  of  the 
Act  of  Congress  of  March  1,  1907,  above 
quoted,  or  to  establish  the  local  recorda- 
tion statutes  in  its  place  so  far  as  re- 
lated to  Indian  leases,  such  as  we  have 
here.  See  Ex  parte  Webb,  225  U.  S.  663, 
682,  683,  56  L.  ed.  1248,  1256,  1257,  32 
Sup.  Ct.  Rep.  709. 

The  satisfactory  reasoning  of  the 
courts  below,  which  we  have  followed  in 
outline,  has  the  support  of  a  well-con- 
sidered decision  by  the  supreme  court  of 
Oklahoma  in  Scioto  Oil  Co.  v.  O'Hern, 
—  Okla.  — ,  169  Pac.  483. 

Appellant  lays  some  stress  upon  par- 
ticular provisions  in  the  Jennie  Samuels 
lease,  but  we  find  nothing  in  them  to 
affect  the  result.  They  are  sufficiently 
dealt  with  in  the  opinion  of  the  circuit 
court  of  appeals  (168  C.  C.  A.  361,  257 
Fed.  280,  281). 

Decree  affirmed. 


[524]  UNITED  STATES  OF  AMERICA, 

Plff.  in  Err., 
v. 

A.  Z.  HUTTO,  J.  R.  White,  Ray  See,  and 

J.  R.  Ricks. 

(See  S.  C.  Reportcr'8  ed.  524-529.) 

Indians  —  trading  with  —  Interest  off 
government  employee. 

1.  The  purpose  of  the  prohibition   of 

U.  8.  Rev.  Stat  |  2078,  against  personal 
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interest  of  employees  of  the  Indian  Depart- 
ment in  dealing  with  the  Indians,  waa 
not  limited  to  Uie  protection  of  the  pecu- 
niary interest  of  the  United  States,  but 
ivas  rather  to  maintain  its  honor  and  credit 
as  a  trustee  for  these  dependent  peoples 
by  protecting  them  from  their  o^vn  improvi- 
dence, and  relieving  them  from  temptations 
due  to  possible  cupidity  of  the  represen- 
tatives of  the  government. 

£For  other  cases,  see  Indians,  II.  a,  in  Digest 
Sup.  Ct.  1908.] 

Indians  —  trading  with  —  interest  of 

govemment  employee. 
2.  The  prohibition  of  U.  S.  Rev.  Stat. 
I  2078,  against  any  interest  or  concern  in 
any  trade  with  Indians,  except  for  and  on 
account  of  the  United  States,  on  the  part 
of  any  person  employed  in  Indian  affairs, 
is  not  confined  to  transactions  involving 
lands  or  other  property  in  respect  to  which 
the  government  has  an  interest  or  control. 
(For  other  cases,"  see   Indians,   II.   in    Digest 

Bop.  Ct.  1908.] 

Conspiracy  —  to  conimlt  offense  against 

United  States. 
3'.  A  conspiracy  to  commit  any  offense 
which,  by  an  act  of  Congress,  is  prohibited 
in  the  interest  of  the  public  policy  of  the 
United  States,  although  not  of  itself  made 
punishable  by  criminal  prosecution,  but 
only  by  suit  for  a  penalty,  is  a  conspiracy 
to  commit  an  ''offense  against  the  United 
States,"  within  the  meaning  of  the  Crimi- 
nal Code,  §  37,  and,  provided  there  Ije  the 
necessary  overt  act  or  acts,  is  punishable 
under  the  terms  of  that  section. 
(For  other  cases,  see  Conspiracy,  II.  to  Diipest 

8up.  Ct.  1908.] 

[No.  691.] 

Argued  April  11,   1921.     Decided   June  1, 

1921. 

IN  ERROR  to  the  District  Court  of  the 
United  States  for  the  Western  Dis- 
trict of  Oklahoma  to  review  a  judgnnent 
sustaining  demurrers  to  au  indictment 
charging  a  conspiracy  to  commit  an 
offense  against  the  United  States.  Re- 
versed and  remanded  for  further  pro- 
ceedings. 
The  facts  are  stated  in  the  opinion. 

Special  Assistant  to  the  Attorney  Qen> 
eral  Oamett  argued  the  cause  and  filed 
a  brief  for  plaintiff  in^error. 

Mr.  Sam  K.  Snllivaii  argued  the  cause, 
and,  with  Mr.  Henry  S.  Johnston,  filed 
a  brief  for  defendants  in  error. 

Mr.  Justice  Pitney  delivered  the  opin- 
ion of  the  court : 

This  writ  of  error  was  brought  under 
the  Criminal  Appeals  Act  of  March  2, 
1907  (chap.  2564,  34  Stat,  at  L.  1246, 
Comp.  Stat.  §  1704,  6  Fed.  Stat.  Anno. 
2d  ed.  p.  149),  to  review  a  judgment  of 
the  distriet  court  sustaining  demurrers 
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to  an  indictment  nnder  §  37,  Criminal 
Code  [35  Stat,  at  L.  1096,  chap.  321, 
Comp.  Stat.  §  10,201,  7  Fed.  Stat.  Anno. 
2d  ed.  p.  534],  charging  a  conspiracy  to 
violate  §  2078,  Rev.  Stat.  U.  S.  Comp. 
Stat.  §  4026,  3  Fed.  Stat.  Anno.  2d  ed. 
p.  760,  and  overt  acts  done  to  effect  the 
object  of  the  conspiracy. 

Section  37  prescribes:  *^f  two  or 
more  persons  conspire  either  to  commit 
any  offense  against  the  United  States,  or 
to  defraud  the  United  States  in  any 
manner  or  for  any  purpose,  and  one  or 
more  of  such  parties  do  any  act  to  effect 
the  object  of  the  conspiracy,  each  of 
the  parties  to  such  conspiracy  shall  be 
fined,"  etc. 

Section  2078,  Rev.  Stat.,  reads  thus: 
"No  person  employed  in  Indian  affairs 
shall  have  any  interest  or  concern  in  any 
trade  with  the  Indians,  except  for,  and 
on  account  of,  the  United  States;  and 
any  person  offending  herein,  shall  be 
liable  to  a  penalty  of  five  thousand  dol- 
lars, and  shall  be  removed  from  his 
office." 

The  indictment  alleges  that  A.  Z. 
Hut  to  was  a  duly  appointed  and  quali- 
fied Indian  farmer  for  the  Tonka wa 
Tribe  of  Indians,  Ponca  Resen-ation, 
Oklahoma,  acting  as  such,  and  that  un- 
der an  act  of  Congress  and  the  rules  and 
regulations  promulgated  by  the  Secre- 
tary of  the  Interior,  it  was  his  duty  to 
supStrintend  and  direct  farming  and 
stock  raising  among  said  Tonkawa  Tribe, 
to  supervise  the  leasing  of  Indian  lands, 
and  to  appraise  their  value  for  sale; 
that  Ilutto,  J.  R.  White,  Ray  See,  and 
J.  R.  [526]  Ricks  feloniously  conspired 
together  that  Hutto,  while  so  employed 
in  Indian  affairs,  should  have  an  interest 
and  concern  in  certain  trades  with  the 
Indians  not  for  or  on  account  of  the 
United  States,  in  violation  of  §  2078, 
Rev.  Stat.,  U.  S.;  that  is  to  say,  that 
Hutto,  while  so  employed,  should  have 
an  interest  and  concern  in  sales  of  land 
bv  Indians  of  said  tribe,  and  in  the  pur- 
chase of  automobiles  and  other  commodi- 
ties by  said  Indians,  and  that  the  alleged 
conspirators  would  and  should  persuade, 
induce,  procure,  and  cause  certain  In- 
dians named,  members  of  said  Tonkawa 
Tribe,  to  sell  their  lands,  purchase  auto- 
mobiles and  other  commodities,  borrow 
money  and  lend  money,  and  that  said 
Hutto  should  have  an  interest  and  profit 
in  said  sales,  purchases,  and  loans.  The 
alleged  overt  acts  need  not  be  recited. 

Defendants  having  filed  separate  de* 
murrers,  the  district  court  at  first  ras- 
tained  them  upon  the  ground  Uiat  the 
acts  prohibited  in  §  2078,  Rev.  Stat.,  are 
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not  a  erime  against  the  United  States, 
but  acts  for  which  a  penalty  is  provided, 
to  be  colfected  only  by  a  civil  action,  and 
hence  cannot  form  the  basis  of  a  crimi- 
nal conspiracy  in  violation  of  §  37,  Grim. 
Code. 

Upon  a  rehearing,  the  demurrers  again 
were  sustained,  but  upon  the  ground 
that  §  2078  is  inapplicable  to  transac- 
tions involving  lands  or  other  property 
with  respect  to  which  the  government 
has  no  interest  or  control,  and  that  no 
auch  interest  or  control  was  alleged  in 
the  indictment. 

Taking  up  the  second  point  first:  It 
seems  to  us  the  plain  terms  of  §  2078 
leave  little  room  for  discussion  over  the 
proposition  that  the  prohibition  is  not 
•eonfined  to  transactions  involving  lands 
or  other  property  in  respect  to  which  the 
government  has  an  interest  or  control. 

In  early  days,  under  the  power  con- 
ferred upon  Congress  by  the  Constitu- 
tion (art.  1,  §  8,  cl.  3)  to  regulate  com- 
merce with  the  Indian  tribes,  some  traffic 
was  carried  [527]  on  with  the  Indians 
upon  the  government  account.  As  early 
as  the  year  1796  (April  18,  1796,  chap. 
13,  1  Stat,  at  L.  452)  the  President  was 
authorized  to  establish  Indian  trading 
posts  on  the  frontiers  and  in  the  Indian 
country;  and  the  agent  appointed  for 
each  trading  house  was  required  to 
swear  or  affirm^  in  his  oath  of  office,  that 
he  would  not  directly  or  indirectly  be 
concerned  or  interested  in  any  trade, 
commerce,  or  barter  with  any  Indian  or 
Indians  but  on  the  public  account.  This 
was  a  temporary  measure,  to  continue 
for  two  years  and  to  the  end  of  the 
next  session  of  Congress  thereafter.  An- 
other act,  to  continue  for  three  years, 
was  approved  April  21,  1806  (chap.  48, 
2  Stat,  at  L.  402),  which  required  of  the 
superintendent  of  Indian  trade  an  oath 
or  affirmation  faithfully  to  execute  the 
trust  committed  to  him,  and  that  he 
would  not  directly  or  indirectly  be  con- 
cerned or  interested  in  any  trade,  com- 
merce, or  barter  but  on  the  public  ac- 
count. A  like  oath  was  required  of  the 
agent  appointed  for  each  trading  house. 
Still  a  third  act  for  establishing  trading 
houses  with  the  Indian  tribes,  approved 
March  2,  1811  (chap.  30,  2  Stat,  at  L. 
652),  required  a  similar  form  of  oath 
from  the  superintendent  of  Indian  trade, 
and  from  each  agent  and  assistant  agent. 
This  act,  like  the  others,  was  limited  to 
a  brief  duration. 

Section  2078,  Rev.  Stat.,  was  taken, 
with  but  slight  change,  from  §  14  of  an 
Aet  of  June  30,  1834  (chap.  162,  4  Stat, 
at  L.  735,  738,  Comp.  Stat  §  4026,  3 
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Fed.  Stat.  Anno.  2d  ed.  p.  760),  en- 
titled: ''An  Act  to  Provide  for  the  Or- 
ganization of  the  Department  of  Indian 
Affairs,"  and  designed  not  for  the  car- 
rying on  of  trade  or  barter  with  the  In- 
dians on  government  account,  but  to 
carry  out  treaty  obligations,  pay  annui- 
ties, and  distribute  merchandise  to  the 
Indians,  as  stipulated,  furnish  them  with 
domestic  animals,  implements  of  hus- 
bandry, and  rations  as  the  President 
might  think  proper,  provide  interpreters, 
blacksmiths,  farmers,  mechanics,  and 
teachers,  as  required  by  treaty,  and  gen- 
erally to  promote  friendly  relations  with 
[528]  the  Indians  and  advance  their 
welfare.  In  this  connection  the  provi- 
sion of  §  14,  'Hhtft  no  person  employed 
in  the  Indian  diepartm^ant  shall  have 
any  interest  or  concern  in  any  trade 
with  the  Indians,  except  for,  and  on 
account  of,  the  United  States,"  mani- 
festly had  a  significance  extending 
quite  beyond  any  pacuniary  interest  of 
the  United  States  in  government  trade 
or  barter  with  the  Indians.  In  its 
original  setting,  and  more  emphatical- 
ly when  grouped  in  the  Revised  Statutas 
with  other  provisions  having  to  do 
with  the  supervision  and  manage- 
ment of  the  affairs  of  the  Indians,  it 
manifestly  was  and  is  designed  to  insure 
integrity  of  conduct  on  the  part  of  all 
persons  employed  in  Indian  affairs,  and 
an  impartial  attitude  towards  the  In- 
dians, by  excluding  from  persons  so  em- 
ployed all  motives  of  personal  gain,  so 
that  the  duty  of  the  United  States  as 
trustee  for  these  dependent  peoples,  rec- 
ognized wards  of  the  government,  might 
be  performed  with  a  single  regard  for 
their  interests  appropriate  to  the  fidu' 
ciary  relation.  The  purpose  was  to  pro- 
tect the  Indians  from  their  own  improv- 
idence; relieve  them  from  temptations 
due  to  possible  cupidity  on  the  part  of 
I>ersons  coming  into  contact  with  them 
as  representatives  of  the  United  States; 
and  thus  to  maintain  the  honor  and  cred- 
it of  the  United  States,  rather  than  to 
subserve  its  pecuniary  interest. 

The  district  court  erred  in  its  con- 
struction of  §  2078. 

Nor  can  we  sustain  the  other  ground 
upon  which  it  is  contended  the  demur- 
rers were  well  taken.  Section  37,  Crimi- 
nal Code,  is  violated  by  a  conspiracy  "to 
commit  any  offense  against  the  United 
States"  accompanied  or  followed  by  an 
overt  act  done  to  effect  the  object  of  the 
conspiracy.  It  does  not  in  terms  require 
that  the  contemplated  offense  shall  of 
itself  be  a  criminal  offense ;  nor  does  the 
nature  of  the  subject-matter  require  this 
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eonstruction.  A  combination  o£  two  or 
morc^  persons  by  concerted  action  to  ac- 
complish a  purpose  either  criminal  [529] 
or  otherwise  unlawful  comes  within  the 
accepted  definition  of  conspiracy.  Petti- 
bone  V.  United  States,  148  U.  S.  197,  203, 
37  L.  ed.  419,  422,  13  Sup.  Ct.  Rep.  542. 
The  distinction  between  a  conspiracy 
and  the  contemplated  offense  that  forms 
its  object  has  often  been  pointed  out. 
United  States  v.  Rabinowich,  238  U.  S. 
78,  85,  86,  69  L.  ed.  1211,  1213,  1214,  35 
Sup.  Ct.  Rep.  682,  and  cases  cited.  And 
we  deem  it  clear  that  a  conspiracy  to 
commit  any  offense  which,  by  act  of 
Congress,  is  prohibited  in  the  interest 
of  the  public  policy  of  the  United  States, 
although  not  of  itself  made  punishable 
by  criminal  prosecution,  but  only  by 
suit  for  penalty,  is  a  conspiracy  to  com- 
mit an  **olTense  against  the  United 
States"  within  the  meaning  of  §  37, 
Criminal  Code,  and,  provided  there  be 
the  necessary  overt  act  or  acts,  is  pun- 
ishable under  the  terms  of  that  section. 

We  have  assumed,  for  the  sake  of  the 
argument,  that  under  §  2078,  Rev.  Stat., 
the  United  States  is  confined  to  the  suit 
for  penalty  specifically  mentioned;  but 
we  do  not  so  decide,  and  in  our  view  the 
present  case  does  not  require  an  expres- 
sion of  opinion  upon  that  subject.  See 
United  States  v.  Stevenson,  215  U.  S. 
190,  197,  54  L.  ed.  153,  156,  30  Sup.  Ct. 
Rep.  35,  et  seq. 

Judgment  reversed,  and  the  cause  re- 
manded for  further  proceedings  in  con- 
formity with  this  opinion. 


Special  Assistant  to  the  Attorney  Gen- 
eral Oamett  arguad  the  cause  and  filed 
a  brief  for  plaintiff  in  error. 

Mr.  Sam  K.  Snllivan  argued  the  cause, 
and  Mr.  Henry  S.  Johnston  filed  a  brief 
for  defendant  in  error. 

Mr.  Justice  Pitney  delivered  the  opin- 
ion of  the  court: 

This  is  a  writ  of  error  under  the 
Criminal  Appeals  Act  of  March  2,  1907 
(chap.  2564,  34  Stat,  at  L.  1246,  Comp. 
Stat.  §  1704,  6  Fed.  Stat.  Anno.  2d  ed. 
p.  149),  to  review  a  judgment  sustaining 
a  demurrer  to  an  indictment  which,  in 
essential  respects,  is  precisely  like  that 
passed  upon  in  United  States  v.  Hutto, 
et  al.,  No.  691,  just  decided  [256  U.  S. 
524,  ante,  1073,  41  Sup.  Ct.  Rep.  541.] 
In  this  case  the  demurrer  was  sustained 
upon  the  ground  that  §  2078,  Rev.  Stat., 
U.  S.  Comp.  Stat.  §  4026,  3  Fed.  Stat 
Anno.  2d  ed.  p.  760,  was  inapplicable  to 
transactions  involving  property  with  re- 
spect to  which  the  government  had  do 
interest  or  control.  For  the  reasons 
stated  in  the  opinion  in  No.  691,  the 
judgment  herein  is  reversed,  and  the 
cause  remanded  for  further  proceedings 
in  conformity  with  this  opinion. 


[530]    UNITED  STATES  OF  AMERICA, 

Plff.  in  Err., 
v. 

A.  Z.  HUTTO. 

(See  S.  C.  Reporter's  ed.  530.) 

This  case  is  governed  by  the  decision  in 
United  States  v.  Hutto,  ante,  1073. 

[No.  692.] 

/U'gued  April   11,   1921.     Decided   June   1, 

1921. 

IN  ERROR  to  the  District  Court  of  the 
United  States  for  the  Western  Dis- 
trict of  Oklahoma  to  review  a  judgment 
sustaining  a  demurrer  to  an  indictment 
charging  a  conspiracy  to  commit  an 
offense  against  the  United  States.  Re- 
versed and  remanded  for  further  pro- 
ceedings. 
The  facts  are  stated  in  the  opinion. 

io7e 


[531]  CHOCTAW,  OKLAHOMA,  ft  GULF 
RAILROAD  COMPANY  and  the  Chicago, 
Rock  Island,  &  Pacific  Railway  Company, 
Appts., 

V. 

B.  W.  MACKEY,  as  County  Treasurer  of 
Hu^'hes  County,  Oklahoma,  the  City  of 
Hoideiiville,  et  al. 

(See  S.  C.  Reporter's  ed.  531-539.) 

Taxes  —  Federal  instrumenCality. 

1.  The  mere  fact  that  property  is  uMd, 
among  others,  by  the  United  States  as  aa 
instrument  for  effecting  its  purpose,  docs 
not  relieve  such  property  from  state  taxa- 
tion. 

[For  other  caies,  Ree  Taxes,  I.  c,  2,  a,  la 
Digest  Sup.  Ct.   1908.] 

Note. — On  liability  of  railroad  right 
of  way  to  assessment  for  local  improve- 
ments— see  note  to  Georgia  R.  &  Bkg. 
Co.  V.  Decatur,  40  L.R.A.(N.S.)  935; 
Heman  Constr.  Co.  v.  Wabash  R.  Co.  12 
L.R.A.(N.S.)  112,  and  Chicago,  M.  &  St 
P.  R.  Co.  V.  Milwaukee,  28  L.R.A.  249. 

As  to  tax  assessment  for  public  im- 
provement on  highway — see  note  to 
Graham  v.  Detroit,  44  L.R.A.(N.S.)  836. 

On  necessity  of  special  benefit  to  sus- 
tain assessment  for  local  improvements 

95«  17.  «• 
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Public  improTements  ^  assessment  — 
railroad  property  —  Federal  instru- 
mentallty. 

2.  The  right  of  way  and  station 
grounds  of  a  railroad  in  Oklahoma,  which 
were  granted  by  Congress,  .  and  which, 
through  leasing,  have  become  an  integral 
part  of  through  lines  of  a  great  railroad 
system,  are  not  exempt  from  special  assess- 
ment for  a  local  improvement  on  the  theory 
that,  because  among  the  public  served  by 
the  railroad  are  some  mines  on  land  leased 
from  the  Choctaw  Nation,  such  railroad  is 
an  instrumentality  of  the  Federal  govern- 
ment. 

CFor  other  cases,  see  Public  Improvements,  II. 
h,  in  Digest  Sup.  Ct.  1008.] 

Constitutional   law  —   due   process   of 

law  —  public  improTeinents. 

3.  A  railroad  right  of  way  and  station 

S rounds  in  Oklahoma  are  sufficiently  identi- 
ed  in  a  proceeding  for  a  special  assess- 
ment for  a  street  improvement  to  satisfy 
due  process  of  law,  where  the  premises  not 
having  been  platted,  the  mayor  and  common 
council  adopted  a  map  of  the  city  engineer 
on  which  the  right  of  way  and  station 
grounds  were  set  forth  in  proper  quarter- 
block  districts,  and  the  premises  assessed 
were  those  quarter  blocks  thereon  designat- 
ed as  abutting  on  that  portion  of  the  street 
which  was  improved,  and  the  designation 
was  clear,  although,  some  time  after  the 
passage  of  the  ordinance  providing  for  the 
assessment,  this  map  was  inadvertently  re- 
moved from  the  city  files,  the  railroad  com- 
panies having  full  knowledge  of  the  proceed- 
ings relating  to  the  assessment,  and  of  the 
commencement,  progress,  and  completion  of 
the  improvement,  and  there  being  no  sug- 
gestion that  they  were  injured  or  misled  by 
the  temporary  absence  of  the  map  from  the 
city  files. 

[For  other  cases,  see  Constitutional  Law,  IV. 
b,  6,  c,  in  Digest  Sup.  Ct.  lOOS.) 

Public  improvements  —  assessment  — 
relief  against  irregularity. 

4.  Mere  insufficiency  of  description  or 
other  irregularity  in  a  proceeding  for  a 
special  assesf^mcnt  for  a  street  improvement 
would  not,  in  Oklahoma,  entitle  abutting 
owners  to  have  the  assessment  declared 
void,  but  their  rights,  under  Okla.  Laws 
1907-8,  §  728,  would  be  limited  to  having  a 
reassessment  made,  conforming  to  the  stat- 
utory regulations. 

(For  other  crh^h,  Ree  Public  Improvements.  II. 
f,  in  Digest  Sup.  Ct.  li>08.J 

— see  notes  to  Re  Madera  Irrig.  Dist. 
Bonds,  14  L.R.A.  755,  and  Myles  Salt  Co. 
V.  Iberia  &  St.  M.  Drainage  Dist.  L.R.A. 
1918E,  190. 

As  to  what  constitutes  due  process  of 
law,  generally — see  notes  to  People  v. 
O'Brien,  2  L.R.A.  255;  Kuntz  v.  Sump- 
tion, 2  L.R.A.  655 ;  Re  Gannon,  5  L.R.A. 
359;  Ulman  v.  Baltimore,  11  L.R.A.  224; 
Oilman  v.  Tucker,  13  L.R.A.  304;  Pear- 
son V.  Yewdall,  24  L.  ed.  U.  S.  436,  and 
Wilson  V.  North  Carolina,  42  L.  ed.  U. 
S.  865. 
415  li.  ed. 


Taxes  —  railroad  property  —  rererslon. 

5.  The  mere  fact  that  there  is  a  possi- 
ble right  of  reverter  in  the  Creek  Nation 
does  not  preclude  subjecting  railway  prop- 
erty in  Oklahoma  to  general  taxation. 

[For  other  cases,  see  Taxes,  I.  c,  1,  in  Digest 
Sup.  Ct.  1908.] 

Pnblio  improTements  —  assessment  — 
railway  property  —  reversion. 

6.  A  railway  right  of  way  and  station 
grounds  are  subject,  in  Oklahoma,  to  spe- 
cial assessment  for  betterments  from  a 
street  improvement,  notwithstanding  a  pos- 
sible right  of  reverter  in  the  Creek  Nation. 
[For  other  cases,  see  Public  Improvements.  II. 

b,  in  Digest  Sup.  Ct.  11)08.] 

[No.  211.] 

Argued  April  21,  1921.     Decided  June  1, 

1921. 

APPEAL  from  the  United  States  Cir- 
cuit Court  of  Appeals  for  the 
Eighth  Circuit. to  review  a  decree  which 
reversed,  with  directions  to  dismiss  the 
bill;  a  decree  of  the  District  Court  for 
the  Eastern  District  of  Oklahoma  in 
favor  of  complainants  in  a  suit  to  avoid 
a  special  assessment  for  a  street  im- 
provement.   Affirmed. 

See  same  case  below,  —  C.  C.  A.  — , 
261  Fed.  342. 

The  facts  are  stated  in  the  opinion. 

Mn  0.  0.  Blake  argued  the  cause,  and, 
with  Messrs.  W.  R.  Bleakmore,  R.  A. 
Tolbert,  Roy  St.  Lewis,  Thomas  P.  Lit- 
tlepage,  and  Sidney  F.  Taliaferro,  filed 
a  brief  for  appellants : 

The  state  statute,  as  asserted  and  ap- 
plied by  the  state,  and  as  construed  by 
the  circuit  court  of  appeals  for  the 
eighth  circuit,  is  repugnant  to  art.  1,  !^ 
8,  of  the  Constitution  of  the  United 
States. 

Chicago,  St.  P.  M.  &  0.  R.  Co.  v. 
United  States,  217  U.  S.  180,  54  L.  ed. 
721,  30  Sup.  Ct.  Rep.  470;  Spokane  & 
B.  C.  R.  Co.  V.  Washington  &  Q.  N.  R. 
Co.  219  U.  S.  166,  65  L.  ed.  159,  ST  Sup. 
Ct.  Rep.  182;  Northern  P.  R.  Co.  v. 
Townsend,  190  U.  S.  267,  47  L.  ed.  1044, 
23  Sup.  Ct.  Rep.  671 ;  Choctaw,  O.  &  G.  R. 
Co.  V.  Harrison,  235  U.  S.  292,  59  L.  ed. 
234,  35  Sup.  Ct.  Rep.  27;  East  Alabama 
R.  Co.  V.  Doe,  114  U.  S.  340,  29  L.  ed. 
136,  5  Sup.  Ct.  Rep.  869;  Nadeau  v. 
Union  P.  R.  Co.  253  U.  S.  442,  C4  L.  ed. 
1002,  40  Sup.  Ct.  Rep.  570;  Buncombe 
County  V.  Tommey,  115  U.  S.  122,  29  L. 
ed.  305,  5  Sup.  Ct.  Rep.  626, 1186. 

The  proceedings  to  make  and  enforce 
the  assessment  were  not  such  as  to  afford 
due  process  of  law. 

Upton  v.  People,  176  111.  632,  52  N.  E. 
358 ;  People  ex  rel.  Kochersperger  v.  Eg- 
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gan,  164  Dl.  515,  45  N.  E.  1074;  Becker 
V.  Baltimore  ft  0.  S.  W.  R.  Co.  17  Jnd. 
Ak*.  324,  46  N.  E.  685;  PennaylvanU 
Co.  V.  Cole,  132  Fed.  668. 

The  slate  laws  did  not  authorize  the 
assessment. 

Oklahoma  City  v.  Shields,  22  Okla. 
265,  100  Pbc.  559. 

Hr.  Jacob  B.  Forry  nrgued  the  cause, 
and,  with  Messrs.  Qeorge  S.  Ramsey,  W. 
H.  Harris,  J.  W.  Haibaugh,  W.  T.  Ang- 
ItD,  and  Alfred  Stevenson,  filed  a  brief 
for  appellees: 

Complainants'  property  is  not  exempt 
from  taxation  or  assessment  by  local  au- 
thorities  because  complainants  may,  to 
some  extent,  be  a  Federal  agency,  and 
engaged  in  carrying  out  certain  policies 
and  purposes  on  beh^f  of  the  govern- 
ment. 

Union  P.  R.  Co.  v.  Peniston,  18  Wall. 
5,  21  L.  ed.  767i  Thompson  v.  Union 
P.  R.  Co.  9  Wall.  579,  19  L.  ed.  792; 
Western  U.  Teleg.  Co.  v.  Moss,  125  V.  8. 
530,  31  L.  ed.  790,  8  Sup.  Ct.  Rep.  961 ; 
Central  P.  R.  Co.  v.  California,  162  U.  S. 
91,  40  L.  ed.  903,  16  Sup.  Ct.  Rep.  766 ; 
Reagan  v.  Mercantile  Trust  Co.  154  U.  S. 
413-416,  38  L.  ed.  1028-1030,  4  Inters. 
Com.  Rep.  575,  14  Sup.  Ct.  Rep.  1060; 
Thomas  v.  Gay,  169  U.  S.  264,  42  L.  ed. 
740,  18  Sup.  Ct.  Rep.  340;  Utah  &  N.  R. 
Co.  V.  Fisher,  116  U.  8.  28,  29  L.  ed.  542, 
6  Sup.  Ct.  Rep.  246;  Maricopa  A  P.  R. 
Co.  V.  Arizona,  156  U.  S.  347,  39  L.  ed. 
447,  15  Sup.  Ct.  Rep.  391. 

A  reassessment  would  be  the  proper 
method  to  correct  au  error  in  the  descrip- 

Oklahoma  R.  Co.  v.  Severns  Paving  Co. 
—  Okla.  — ,  10  A.L.R.  157,  170  Pac.  216, 
251  U.  S.  104,  04  L.  ed,  168,  40  Sup.  Ct. 
Rep.  73. 

If  the  notice  required  and  provided 
for  by  the  statute  is  such  notice  as 
would  furnish  due  process  of  law,  then 
the  act  is  subject  to  no  constitutional 
objection,  and  this  court  cannot  pass  on 
the  validity  of  these  proceedini^  regard- 
less of  whether  or  not  the  notice  given 
was  sufficient,  or  was  in  accordance  vith 
the  requirements  of  the  statute. 

Davidson  v.  New  Orleans,  96  U.  S.  97, 
24  L.  ed.  616;  4  Dill.  Mun.  Corp.  5th 
ed.  §  1365. 

Construction  by  the  courts  of  the  stat- 
ute providing  for  the  imposition  of  taxes, 
as  giving  to  the  taxpayers  the  right  to 
appear  before  the  assessing  board  and 
to  be  heard,  was  held  to  be  conclusive 
by  the  Federal  court. 

Pittsburgh,  0.  C.  ft  St.  L.  B.  Co.  v. 
B«kn%  154  U.  S.  421-426,  38  h.  ed. 
1031-103^  14  Snp.  Ct  Bep.  1114. 
1»T» 


Notice  of  publication  has  been  brfd  to 
be  Bn£Qcieat  in  many  casea. 

French  v.  Barber  Asphalt  Paving  Co. 
181  U.  S.  324,  45  L.  ed.  879,  21  Sup.  Ct. 
Rep.  625;  Hagav  v.  Rerlamation  Dist. 
Ill  U.  S.  701,  28  L.  ed.  561),  4  Sup.  Ct. 
Rep.  663;  Lent  v.  Tillson,  140  U.  S.  310, 
35  L.  ed.  419,  11  Sup.  Ct.  Rep.  825,  72 
Cal.  404,  14  Pac.  71;  Paulsen  v.  Port- 
land, 149  U.  S.  30-40,  37  L.  ed.  637-641, 
13  Sup.  Ct.  Rep.  750;  Winona  &  St.  P. 
Land  Co.  v.  Minnesota,  159  U.  S.  526- 
537,  40  L.  ed.  247-251,  16  Sup.  Ct.  Rep. 
83;  Qlidden  v.  Harrington,  189  V.  S. 
255,  47  L.  ed.  798,  23  Sup.  Ct.  Rep.  574: 
Billinghsm  Bay  ft  B.  C.  R.  Co.  v.  New 
Whatcom,  172  U.  S.  314-318,  43  L.  ed. 
460-462,  19  Sup.  Ct.  Rep.  205;  Oilmore 
V.  Hentig,  33  Kan.  156,  5  Pac.  781. 

It  is  further  held  that  personal  notice 
to  the  property  owner,  either  by  name 
or  otherwise,  is  not  necessary  to  con- 
stitute due  process  of  law  in  levying  as- 
sessments for  local  improvements,  the 
proceeding  being  in  the  nature  of  a  pro- 

Qilmore  v.  Hentig,  supra ;  Ballard  v. 
Hunter,  204  U.  S.  241,  51  L.  ed.  4«1. 
27  Sup.  Ct.  Rep.  261;  Huling  v.  Kaw 
Valley  R.  Co.  130  U.  S.  559,  32  L.  ed. 
1045,  9  Sup.  Ct.  Rep.  603;  Cleveland,  C. 
C.  ft  St.  L.  R.  Co.  V.  Porter,  210  V.  6. 
177,  52  L.  ed.  1012,  28  Sup.  Ct.  Rep. 
647;  Voris  v.  Pittsburg  Plate  Glass  Co. 
163  Ind.  599,  71  N.  E.  249;  Allev  v. 
Muskogee,  53  Okla.  230,  156  Pac.  315. 

It  is  further  held  that  a  statute  which 
gives  a  person  against  whom  taxes  are 
assessed  a  right  to  enjoin  their  collec- 
tion, and  have  their  validity  judicially 
deteimined,  provides  due  process  of  law. 
McMillen  v.  Anderson,  95  U.  S.  37,  24 
L.  ed.  335;  Lent  v.  Tillson,  140  U.  S. 
316,  35  L.  ed.  419,  11  Sup.  Ct.  Rep.  825; 
Securitv  Trust  ft  S.  V.  Co.  v.  Lexington, 
203  U,  S.  323,  51  L.  ed.  204,  21  Sup.  Ct 
Rep.  87;  Page  &  J.  Taxn.  bv  Assessment, 
§  133. 

This  precise  question  was  bcfore^the 
supreme  court  of  Oklahoma  in  Alley  v. 
Muskogee,  supra. 

The  doctrine  which  obtains  in  some 
states,  that  it  is  against  public  policy 
to  permit  the  right  of  way  of  n  railway 
company  to  be  segregated  and  sold  for 
local  assessments,  does  not  obtain  in 
Oklahoma,  and  tb>re  is  no  public  policy, 
as  indicated  by  the  constitutional  provi- 
sions and  legislative  enactments  in  the 
state,  denying  the  right  of  levying  spe- 
cial assessments  against  the  right  of 
way  of  station  grounds  of  railway  corn- 
Oklahoma  City  T.  Shields,  22  Okli. 
IBC  V.  S. 
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298,  100  Pac  559;  Missouri,  K.  &  T.  R. 
Co.  V.  Tulsa,  45  Okla.  382,  145  Pac.  398; 
Oklahoma  R.  Co.  v.  Severn s  Paving  Co. 
—  Okla.  — ,  10  A.L.R.  157,  170  Pac.  216; 
Kansas  City  Southern  R.  Co.  v.  Tansey, 
41  Okla.  543,  130  Pac.  267. 

Complainants*  property  is  subject  to 
assessment  although  tlieir  title  is  not 
in  fee,  but  a  mere  easement  for  railway 
purposes. 

Maricopa  &  P.  R.  Co.  v,  Arizona,  156 
U.  S.  347-352,  39  L.  ed.  447-449,  15 
Sup.  Ct.  Rep.  391;  Chicago  &  N.  W.  R. 
Co.  V.  Elmhurst,  165  111.  148,  46  N.  E. 
437:  Rich  v.  Chicago,  152  111.  18,  38  N. 
K.  255;  Northern  P.  R.  Co.  v.  Richland 
County,  28  N.  D.  172,  L.R.A.1915A,  129, 
148  N.  W.  545,  Ann.  Cas.  1916E,  574; 
Dill.  Mun.  Corp.  §  1451 ;  Tx)uisville  &  N. 
R.  Co.  V.  Barlier  Asphalt  Paving  Co*.  197 
U.  S.  430,  49  L.  ed.  819,  25  Sup.  Ct. 
Rep.  466,  affirming  116  Ky.  856,  76  S.  W. 
1097;  Missouri,  K.  &  T.  R.  Co.  v.  Tulsa, 
45  Okla.  395,  145  Pac.  398;  Heman 
Constr.  Co.  v.  Wabash  R.  Co.  206  Mo. 
172,  12  L.R.A.(N.S.)  112,  121  Am.  St. 
Rep.  649,  104  S.  W.  67,  12  Ann.  Cas. 
630;  Northern  P.  R.  Co.  v.  Seattle,  46 
Wash.  674, 12  L.R.A.(N.S.)  121,  123  Am. 
St.  Rep.  955,  91  Pac.  244. 

Plaintiffs  are  estopped  by  their  own 
laches 

Perry  v.  Davis,  18  Okla.  458,  90  Pac. 
865;  Kerker  v.  Bocher,  20  Okla.  729,  95 
Pac.  981;  Paulsen  v.  El  Reno,  22  Okla. 
734,  98  Pac.  958;  Weaver  v.  Chickasha, 
36  Okla.  226,  128  Pac.  305;  Bartlesville 
V.  Holm,  40  Okla.  472,  9  A.L.R.  627,  139 
Pac.  273;  Terrv  v.  Hinton,  52  Okla.  170, 
152  Pac.  851 ;  Chickasha  v.  O'Brien,  58 
Okla.  46,  159  Pac.  282;  Norris  v.  Law- 
ton,  47  Okla.  213,  148  Pac.  123;  Shultz 
V.  Ritterbusch,  38  Okla.  484,  134  Pac. 
961;  Jenkins  v.  Oklahoma  City,  27  Okla. 
230,  111  Pac.  941;  Lonsinger  v.  Ponca 
City,  27  Okla.  397,  112  Pac.  1006; 
Muskogee  v.  Rambo,  40  Okla.  672,  138 
Pac.  567;  Norman  v.  Allen,  47  Okla.  74, 
147  Pac.  1002;  Sharum  v.  Muskogee,  43 
Okla.  32,  141  Pac.  22;  Ardmore  v.  Ap- 
pollos,  62  Okla.  232,  162  Pac.  211 ;  Coal- 
gate  V.  Gentilini,  51  Okla.  552,  152  Pac. 
95:  Wey  v.  Hobart,  —  Okla.  — ,  168  Pac. 
433;  Penn  Mut.  L.  Ins.  Co.  v.  Austin, 
168  U.  S.  685,  42  L.  ed.  626,  18  Sup.  Ct. 
Rep.  223;  Thatcher  v.  Polk  County,  235 
Fed.  728;  New  York  v.  Pine,  185  U.  S. 
100,  46  L.  ed.  823,  22  Sup.  Ct.  Rep. 
592;  Ward  v.  Sherman,  192  U.  S.  176, 
48  L.  ed.  395,  24  Sup.  Ct.  Rep.  227. 

Mr.  Justice  Brandeis  delivered .  the 
opinion  of  the  court: 

This  suit  was  brought  in  the  United 
•5  li.  ed. 


States  district  court  for  the  eastern  dis- 
trict of  Oklahoma  by  the  Chicago,  Rock 
Island,  &  Pacific  Railway  Company,  to 
have  declared  void  a  special  assessment 
for  street  improvement,  made  against 
part  of  its  right  of  way  and  station 
grounds  in  the  city  of  Holdenville,  Okla- 
homa, and  to  enjoin  the  taking  of  any 
proceedings  to  enforce  the  same.  The 
Choctaw,  Oklahoma,  &  Gulf  Railroad 
Company,  the  lessor,  was  joined  as  plain- 
tiff. The  defendants  are  the  county 
treasurer,  the  city,  and  holders  of  bonds 
issued  to  pay  for  the  improvement. 
The  street  improved,  called  Oklahoma 
avenue,  runs  parallel  to  the  main  tracks. 
.Tlie  station  grounds  abut  on  the  avenue 
for  a  distance  of  1,641  feet,  and  the  par- 
cel assessed  extends  back  froni  the 
avenue  150  feet  to  the  center  of  the 
right  of  way.  Over  this  street  a  large 
part  of  the  traffic  to  and  from  the  sta- 
tion neces.sarily  passes.  For  between  it 
and  the  main  [535]  tracks  lie  the  pas- 
senger depot,  the  freight  houses,  the  ex- 
press office,  the  cotton  platform,  an  oil 
warehouse,  grain  elevators,  coal  bins, 
and  the  team  tracks.  The  assessment  is 
assailed  as  invalid  on  several  grounds. 
The  chief  contention  is  that  the  prop- 
erty is  immune  from  assessment  by 
the  state,  because  that  part  of  the 
railroad  was  an  instrumentality  of 
the  Federal  government.  The  other 
gi'ounds  of  attack  are  that,  in  laying 
the  assessment,  the  property  was  not 
sufficiently  identified,  and  that  the 
assessment  of  a  railroad  right  of  way 
and  station  grounds  is  not  authorized 
by  the  law  of  the  state.  The  district 
court  entered  a  decree  for  plaintiffs 
which  was  reversed  by  the  circuit  court 
of  appeals,  with  directions  to  dismiss 
the  bill.  —  C.  C.  A.  — ,  261  Fed.  342. 
The  case  comes  here  under  §  241  of  the 
Judicial  Code. 

First.  The  claim  of  immunity  from 
assessment  rests  upon  these  facts:  The 
right  of  way  and  station  grounds  are  on 
l.md  which  had  belonged  to  the  Creek 
Nation  before  the  town  (now  city)  was 
established  under  direction  of  the  Secre- 
tary of  the  Interior,  pursuant  to  the 
original  Creek  Agreement.  Act  of 
March  1,  1901,  chap.  676,  f  10,  31  Stat, 
at  L.  861,  864.  The  Rock  Island  ac- 
quired its  interest  on  March  24,  1904, 
under  a  lease  from  the  Choctaw,  Okla- 
homa, &  Gulf,  for  a  period  of  999  years, 
of  all  of  its  railroad  property.  The  les- 
sor company  had,  in  locating  its  railroad 
through  Holdenville,  taken,  besides  the 
right  of  way  100  feet  wide,  an  additional 
strip  for  station  purposes  200  feet  wide, 
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with  a  length  of  3,000  feet;  bavin; 
Acquired  the  power  so  to  do  by  succeed 
ing  to  the  powers  and  franchises  of  the 
Choctaw  Coal  &  Railway  Company.  To 
that  company  Congress  had,  in  1888, 
grunted  the  right  to  build  a  railroad  in 
Indian  Territory,  with  a  brancli  line  to 
coal  mines  leased  from  tbe  Choctaw  Na- 
tion.^ 

[536]  The  cont'3ntion  is  that  the  rail- 
road is  an  instrumentality  through  which 
the  government  undertook  to  perform  its 
o])ligation  to  develop  coal  lands  belong- 
ing to  the  Indians;  and  that,  if  the  rail* 
road's  interest  in  the  right  of  way  and 
station  grounds  could  be  subjected  to  a 
special  assessment  and  possible  sale 
1  hereunder,  apart  from  the  railroad 
franchises,  the  congressional  purpose 
might  be  obstructed.  Choctaw,  0.  &  G.  R. 
Co.  V.  Harrison,  235  U.  S.  292,  59  L.  cd. 
234,  35  Sup.  Ct.  Rep.  27;  see  also  North- 
ern P.  R.  Co.  V.  Townsend,  190  U.  S. 
267,  47  L.  ed.  1044.  23  Sup.  Ct.  Rep.  671; 
Indian  Terrilorv  Illuminating  Oil  Co.  v. 
Oklahoma,  240  *U.  S.  522,  60  L.  ed.  779, 
:J6  Sup.  Ct.  Rep.  453. 

The  mere  fact  that  uroperty  is  used, 
among  others,  by  tlie  United  States  as 
an  instrument  for  effecting  its  purpose 
does  not  relieve  it  from  state  taxation. 
The  most  that  can  be  said  here  is  that, 
among  the  public  served  by  this  rail- 
road; are  some  mines  on  land  leased 
from  the  Choctaw  Nation.  The  right  of 
way  and  station  grounds  in  question,  in- 
stead of  being,  as  was  perhaps  originally 
contemplated  by  the  Act  of  February 
18,  1888,  part  of  a  branch  to  leased 
*^coal  veins,"  have  become  an  integral 
[537]  part  of  through  lines  of  a  gi*eat 


railroad  system.'  fioldenville  is  on  the 
main  line  of  the  Choctaw^  Oklahoma,  & 
Gulf,  which  extends  from  the  west 
bank  of  the  Mississippi  river  through 
Arkansas  and  Oklahoma  to  the  Texas 
state  line, — a  distance  of  nearly  650 
miles.  By  the  lease  to  the  Rock 
Island,  this  railroad  has  become  a 
part  of  the  through  lines  of  a  much 
larger  system.  And  even  though  it 
be  granted  that  the  Federal  govern- 
ment utilized  the  railroad  as  an  instru- 
ment in  working  out  its  policy  toward 
the  Indians,  the  tax  upon  the  railroad 
property  would  be  none  the  less  valid. 
Union  P.  R.  Co.  v.  Peniston,  18  Wall.  5, 
36,  21  L.  ed.  787,  793;  Western  U.  Tele?. 
Co.  V.  Atty.  Gen.  125  U.  S.  530,  546-548; 
31  L.  ed.  790,  792,  793,  8  Sup.  Ct.  Rep. 
961;  Central  P.  R.  Co.  v.  California,  162 
U.  S.  91,  125,  40  L.  ed.  903,  914,  16  Sup. 
Ct.  Rep.  766;  Thomas  v.  Gav,  169  U.  S. 
264,  42  L.  ed.  740,  18  Sup.  Ct.  Rep.  340. 

Second.  Equally  unfounded  is  the  con- 
tention that  the  assessment  did  not  suf- 
Rciently  identify  the  property,  and  was 
hence  a  denial  of  due  process  of  law. 
The  Oklahoma  statute  under  which  the 
assessment  was  made  (Comp.  Laws, 
1909,  §  724)  provides  that: 

"If  any  portion  of  the  property  abut- 
ting upon  such  improvement  shall  not 
be  platted  into  lots  and  blocks,  the 
mayor  and  council  shall  include  such 
property  in  proper  quarter-block  dis- 
tricts for  the  purpose  of  appraisement 
and  assessment  as  herein  provided." 

The  railroad  premises  not  having  been 
platted,  the  mayor  and  council  adopted 
a  map  of  the  city  engineer,  on  which  tbe 
right  of  way  and  station  grounds  were 


lActp  of  Congress,  Feb.  18,  1888,  chap. 
13,  2.")  Stat,  at  L.  35,  §  2,  provides: 

"That  said  corporation  is  authorized  to 
tnke  and  use  for  all  purposes  of  railway, 
and  for  no  other  purpose,  a  right  of  way 
one  hundred  feet  in  width  through  said  In- 
<lian  Territory  for  ?aid  main  line  and 
Iiran'^li  of  tlic  Chootaw  Coal  &  Railway 
ronjjismy;  and  to  take  and  use  a  strip  of 
land  two  liundred  feet  in  width,  witli  a 
lenptli  of  three  thousand  feet,  in  addition 
to  rljiht  of  way,  for  stations,  for  every  ten 
miles  of  road.     .     .     . 

'*I*rovided  further.  That  no  part  of  the 
lands  herein  authorized  to  be  taken  shall 
be  leased  or  sold  by  the  company  and  they 
sliall  not  be  used  except  in  sucli  manner 
and  for  such  purposes  only  as  shall  be  nec- 
essary for  the  construction  and  convenient 
operation  of  said  railroad,  telegraph  and 
telephone  lines:  and  when  any  portion 
thereof  sliall  cease  to  be  so  used,  sucli  por- 
tion shall  revert  to  the  nation  or  triln;  of 
Indians  from  which  the  same  shall  be 
taken.*' 
1080 


See  also  Acts  of  Feb.  13,  1889,  chap.  iri2, 
26  Stat,  at  L.  668;  Oct.  1,  1800,  chap.  1252, 
26  Stat,  at  L.  640;  Feb.  21,  1891,  chap.  240. 
26  Stat,  at  L.  766;  Jan.  22,  1894,  chap.  14, 
28  Stat,  at  L.  27 ;  Aug.  24,  1894,  chap.  330. 
28  Stat,  at  L.  502;  April  24,  3896,  chap. 
122,  29  Stat,  at  L.  98;  March  28,  1900, 
chap.  Ill,  31  Stat,  at  L.  52. 

*  When  Congress  authorized  the  pur- 
chasers of  the  property  and  franchises  of 
the  insolvent  Choctaw  Coal  &  Raihvuy 
Company  to  reorganize  as  the  Choctaw, 
Oklahoma,  &  Gulf,  it  conferred  upon  the 
latter  "perpetual  succession."  Act  of  Au- 
gust 24,  1894,  chap.  330,  §  5,  28  Stat  at 
L.  502,  503.  Later  it  greatly  enlarged  its 
powers,  conferring  authority  without  limit, 
to  construct  its  railroad  over  any  Indian 
reservation,  and  to  acquire  and  consolidate 
with  practically  any  connecting  line.  Acts 
of  April  24,  1896,  chap.  122,  29  Stat,  at  L. 
08;  March  28.  1900,  chap.  Ill,  31  SUt.  at 

L.  52. 

95e  V.  8. 


1020. 


YAZOO  A  MISSISSIPPI  VALLEY  R.  CO.  v.  NICHOLS  &  CO.         537-640 


set  forth  in  projier  quarter-block  dis- 
tricts. The  premises  [638]  assessed  were 
those  quarter  blocks  thereon  designated 
as  abutting  on  that  portion  of  Oklahoma 
avenue  which  was  improved;  and  the 
designation  was  clear.  Some  time  after 
the  passage  of  the  ordinance  providing 
for  the  assessment,  this  map  was  inad- 
vertently removed  from  the  city  files, 
sent  to  the  purchasers  of  the  bonds 
issued  for  the  improvement,  and  not 
returned  until  after  the  lapse  of  a  con- 
siderable time.  But  the  railroad  com- 
panies had  full  knowledge  of  the  pro- 
ceedings relating  to  the  assessment,  and 
of  the  commencement,  the  progress,  and 
the  completion  of  the  improvement. 
There  is  not  even  a  suggestion  that  they 
were  injured  or  misled  by  the  temporary 
absence  of  the  map  from  the  city  files. 
Such  removal  did  not  invalidate  the 
assessment.  Furthermore,  mere  insuffi- 
ciency of  description  or  other  irregu- 
larity in  the  proceeding  would  not  en- 
title abutting  landowners  to  the  relief 
sought  here.  Their  right  would  be  lim- 
ited to  having  the  mayor  and  council 
make  a  reassessment  conforming  to  the 
rej^ulations  prescribed  by  the  statute. 
vSee  Okla.  Laws  1907-8,  p.  176,  §  728; 
Oklahoma  R.  Co.  v.  Heverns  Paving  Co. 
251  U.  S.  104,  64  L.  ed.  168,  40  Sup.  Ct. 
Uep.  73. 

Third.  The  remaining  contention  is 
that  the  statutes  of  the  state  do  not 
authorize  assessment  for  betterments 
upon  a  railroad  right  of  way  and  sta- 
tion grounds.  The  mere  fact  that  there 
is  a  possible  right  of  reverter  in  the 
Creek  Nation  does  not  preclude  the  rail- 
road's interest  from  being  subject  to 
general  taxation;  see  Baltimore  Ship- 
building &  Dry  Dock  Co.  v.  Baltimore, 
195  U.  S.  375,  49  L.  ed.  242,  25  Sup.  Ct. 
Rep.  50;  Maricopa  &  P.  R.  Co.  v. 
Arizona,  156  U.  S.  347,  352,  39  L.  ed. 
447,  449,  15  Sup.  Ct.  Rep.  391.  The 
railroad's  interest,  as  stated  in  Rio 
Grande  R.  Co.  v.  Stringham,  239  U.  S. 
44,  47,  60  L.  ed.  136,  137,  36  Sup.  .Ct. 
Rep.  5,  is  '^neither  a  mere  easement,  nor 
a  fee  simple  absolute,  but  a  limited  fee. 
made  on  an  implied  condition  of  rever- 
ter in  the  event  that  the  company 
ceases  to  use  or  retain  the  land  for  the 
purposes  for  which  it  is  granted,  and 
carries  with  it  the  incidents  and  reni- 
<>dies  usually  attending  the  fee."  In 
[539]  effect,  the  railroad  is  the  absolute 
owner  of  the  land.  Its  lu^e  is,  and  neces- 
sarily must  be,  exclusive.  The  better- 
ment for  which  the  assessment  was  lev- 
ied is  of  a  nature  to  enhance  the  value 
of  that  nse.  And  it  is  the  railroad,  as 
65  li.  ed. 


distinguished  from  the  Creek  Nation, 
owner  of  a  possible  reversionary  inter- 
est, to  which  the  benefit  from  the  im- 
provement inures.  For  the  railroad's 
use  will  continue  indefinitely,  while  the 
specific  improvement  to  be  paid  for  can 
have  but  a  short  life. 

Street  paving  is  a  class  of  betterment 
to  which  the  railroad  right  of  way  and 
station  property  are  generally  held  to 
be  subject.  See  Louisville  &  N.  R.  Co. 
V.  Barber  Asphalt  Paving  Co.  197  U.  S. 
430,  49  L.  ed.  819,  25  Sup.  Ct.  Rep.  466; 
Branson  v.  Bush,  251  U.  S.  182,  64  L.  ed. 
215,  40  Sup.  Ct.  Rep.  113.  The  rule  ap- 
pears to  have  been  accepted  in  Okla- 
homa. Compare  Missouri,  K.  &  T.  R.  Co. 
v.  Tulsa,  45  Okla.  382,  145  Pac.  398; 
Oklahoma  R.  Co.  v.  Sever ns  Paving  Co. 
251  U.  S.  104,  64  L.  ed.  168,  40  Sup.  Ct. 
Rep.  73.  It  is  urged  that,  if  the  assess- 
ment is  left  unpaid,  a  sale  to  enforce  the 
lien  would  sever  an  integral  part  of  the 
railway.  The  same  objection  might  be 
urged  against  the  validity  of  a  lien  for 
general  taxes  locally  a.ssessed  upon  rail- 
road property,  or  a  mechanics'  lien  upon 
the  same.  The  objection  is  clearly  un- 
sound. Compare  Kansas  Citv  Southern 
R.  Co.  V.  Tansey,  41  Okla.  643,  139  Pac. 
267;  Kansas  City  Southern  R.  Co.  v. 
Rosier,  38  Okla.  231,  132  Pac.  908;  Kan- 
sas  City  Southern  R.  Co.  v.  Wallace,  38 
Okla.  233,  46  L.R.A.(N.S.)  112,  132  Pac. 
908.  If  the  validity  of  the  assessment 
is  established,  it  may  be  assumed  that 
due  payment  will  follow.  At  all  events, 
we  have  no  occasion  to  deal  now  with 
the  method  and  means  to  be  pursued  in 
enforcing  it. 

AfTirmed. 


[5401  YAZOO  &,  MISSISSIPPI  VALLEY 
RAILROAD  COMPANY  and  the  United 
States  Fidelity  &  Guaranty  Company, 
Petitioners, 

V. 

NICHOLS  &  COMPANY. 

(See  S.  C.  Reporter's  ed.  540-547.) 

Carriera  —  liability  for  loi»s  —  outgoing: 
loaded  cars  on  siding. 

Out«foinj(  loaded  cars  for  which  bills 


Note. — As  to  what  constitutes  deliv- 
erv  of  freight  to  carrier — see  notes  to 
Kansas  Citv,  M.  &  0.  R.  Co.  v.  Cox,  32 
L.R.A.(N.S.)  313,  and  Standard  Cqmbed 
Thread  Co.  v.  Pennsvlvania  R.  Co. 
L.R.A.191(>C,  608. 

On  presumption  and  burden  of  proof 
as  to  carrier's  negligence  or  lack  of 
negligence  in  case  of  contract  limiting 
its  liability — see  note  to  McGrath  v. 
Northern  P.  R.  Co.  L.R.A.1915D,  644. 
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of  lading  have  been  ieeuod,  and  which,  to 
await  the  carrier's  convenience,  are  left 
standing  on  a  semipublic  siding  at  a  station 
where  there  is  a  regularly  appointed  agent, 
are  not  covered  by  the  provision  in  the  bill 
of  lading  that  "property  destined  to  or 
taken  from  a  station,  wharf,  or  landing  at 
which  there  is  no  regularly  appointed  agent 
shall  be  entirely  at  risk  of  owner  after  un- 
loaded from  cars  or  vessels  or  until  loaded 
into  cars  or  vessels,  and  when  received  or 
delivered  on  private  or  other  sidings, 
wharves,  or  landings  shall  be  at  owners' 
risk  until  the  cars  are  attached  to  and 
after  they  are  detached  from  trains." 
IFor  other  cases,  sec  Carriers.  II.  b.  3.  Id 
Digest  Sup.  Ct.  1008.] 

[No.  216.]  ^"  ^^ 

Argued  April  22,  1921.     Decided  June   1, 

1921. 

ON  WRIT  of  Certiorari  to  the  Su- 
preme Court  of  the  State  of  Missis- 
sippi to  review  a  judgment  which  af- 
firmed a  judgment  of  the  Circuit  Court 
of  Coahoma  County,  in  that  state,  in 
favor  of  shippers  in  a  suit  against  a 
earner  to  recover  the  value  of  a  ship- 
ment destroyed  by  fire  while  in  a  car 
standing  on  a  siding.    Affirmed. 

See  same  case  below,  120  Miss.  690,  83 
So.  5. 

The  facts  are  stated  in  the  opinion. 

Mr.  Oharles  N.  Burch  argued  the 
cause,  and,  with  Messrs.  H.  D.  Minor, 
Cftnton  H.  McKay,  and  W.  S.  Horton, 
filed  a  brief  for  petitioners : 

The  stipulation  of  the  bill  of  lading 
in  question,  so  far  as  pertinent  here, 
applies  at  all  stations,  whether  agency 
or  nonageney  stations. 

Bers  v.  Erie  R.  Co.  176  App.  Div.  241, 
163  N.  Y.  Supp.  114,  226  N.  Y.  543,  122 
N.  E.  456;  Siebert  v.  Erie  R.  Co.  163 
N.  Y.  Supp.  Ill;  Standard  Combed 
Thread  Co.  v.  Pennsylvania  R.  Co.  88 
N.  J.  L.  257,  L.R.A.1916C,  606,  95  Atl. 
1002;  Charles  Bianchi  &  Sons  v.  Mont- 
pclier  &  W.  River  R.  Co.  92  Vt.  319, 
104  Atl.  144;  Chickasaw  Cooperage  Co. 
v.  Yazoo  &  M.  Valley  R.  Co.  141  Ark. 
71,  215  S.  \V.  897. 

The  words  *i)rivate  or  other  sidings," 
as  used  in  the  stipulation,  include  an  in- 
dustry track  built  beyond  the  way  lands 
of  the  railroad  company,  upon  the  ap- 
plication of  and  under  contract  with  the 
owner  of  a  public  g^n,  primarily  to  serve 
the  gin  and  its  patrons,  though  the 
track  may  be  used  for  other  railroad 
purposes,  for  the  convenience  of  the  rail- 
road company  or  other  shippers. 

Bers  v.  Erie  R.  Co.  176  App.  Div.  241, 
163  N.  Y.  Supp.  114,  225  N.  Y.  543,  122 
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N.  £.  456;  Siebert  v.  Erie  R.  Co.  1G3 
N.  Y.  Supp.  Ill;  SUndard  Combed 
Thread  Co.  v^  Pennsylvania  R.  Co.  88  K. 
J.  L.  257,  L.R.A.1916C,  606,  95  Atl.  1002; 
Charles  Bianchi  &  Sons  v.  Montpelier  & 
W.  River  R.  Co.  92  Vt.  319,  104  Atl. 
144;  Chickasaw  Cooperage  Co.  v.  Yaroo 
&  M.  Valley  R.  Co.  114  Ark.  71,  215  S. 
W.  897. 

Mr.  John  W.  Chitrer  argued  the  cause, 
and,  with  Messrs.  Sam  C.  Cook,  Jr.,  and 
John  C.  Cutrer,  filed  a  brief  for  re- 
spondents : 

The  Mississippi  supreme  court  has 
correctly  construed  the  contract  of  the 
carrier,  no  matter  in  what  light  the 
contract  may  be  considered. 

Yazoo  &  M.  Vallev  R.  Co.  v.  Nichols, 
120  Miss.  690,  83  So.  5;  Ber:^  v.  Erie  K. 
Co.  176  App.  Div.  241,  163  X.  Y.  Supp. 
114;  Charles  Bianchi  &  Sons  v.  Mont- 
pelier &  W.  River  R.  Co.  92  Vt.  319,  104 
Atl.  144. 

The  uniform  bill  of  ladin«r  has  no  more 
effect  to  give  this  court  jurisdiction  than 
if  a  special  contract  to  goveru  the  temi^ 
of  some  other  particular  shipment  were 
the  subject-matter  of  this  controverxv. 

Alaska  S.  S.  Co.  v.  United  States,  250 
Fed.  713;  United  States  v.  Ala«ka  S.  8. 
Co.  258  U.  S.  113,  64  L.  ed.  8'I8,  40  Sup. 
Ct.  Rep.  448;  Interstate  Couinior«*c 
Commission  ▼.  Illinois  C.  R.  Co.  215  I*. 
S.  470,  54  L.  ed.  287,  30  Sup.  Ct.  Rep. 
155;  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v. 
Dettlebach,  239  U.  S.  588,  60  L.  ed.  453, 
36  Sup.  Ct.  Rep.  177. 


Mr.  Justice  Brandeis  delivered  the 
opinion  of  the  court: 

In  November,  1917,  the  Yaaoo  &  Mis- 
sissippi Railroad  Company  issued  to 
Nichols  &  Company  a  bill  of  lading  for 
31  bales  of  cotton,  which  had  been  load- 
ed into  a  box  car  at  AUigrator,  Missis- 
sippi, for  shipment  to  Memphis,  Tennes- 
see. Before  the  loaded  car  had  been 
attached  to  any  train  or  engine  it  was 
destroyed  by  fire.  The  ship|>er  sued  in 
a  «tate  court  of  Mississippi  to  recover 
the  value  of  the  cotton.  The  carrier 
contended  that,  by  the  terms  of  the  bill 
of  lading,  it  was  relieved  from  liability. 
The  provision  relied  upon  was  the  sec- 
ond clause  of  the  last  paragraph  of  §  5 
of  the  uniform  bill  of  lading,  approved 
by  the  Interstate  Commerce  Commis- 
sion June  27,  1908,  and  duly  filed  and 
published  as  part  of  the  railroad's  tar- 
iff.    The  paragraph  referred  to  is  this: 

"Property  destined  to  or  taken  from 

a  station,  wharf,  or  landing  at  whieh 

there  is   no   regularly  appointed  agent 
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•Kail  be  entirely  at  risk  of  owner  after 
unloaded  from  cars  or  vessels  or  until 
loaded.into  cars  or  vessels  and  when  re- 
ceived or  delivered  on  private  or  other 
sidings,  wharves  or  landings  shall  be  at 
owners'  risk  until  the  cars  are  attached 
to  and  after  they  are  detached  from 
trains." 

The  shippers  insisted  that  the  provi- 
sion did  not  apply,  because  at  Alligator 
there  was  a  regularly  appointed  agent, 
and  that  the  second  clause  of  the  par- 
agraph, like  the  first,  was  applicable 
only  to  stations  where  there  was  none. 
The  shippers  also  contended,  on  the  fol- 
lowing facts,  which  [544]  were  undis- 
puted, that  the  place  where  the  car  was 
received  was,  in  effect,  a  part  of  the  car- 
rier's terminal,  and  not  a  ^private  or 
other'^  siding  within  the  meaning  of  the 
above  provision. 

The  cotton  had  been  loaded  from  the 
platform  of  a  gin  located  at  the  blind 
end  of  a  spur  which  leads  from  the 
main  line  at  a  point  near  the  depot. 
The  spur,  which  is  1,000  feet  long,  had 
been  built  by  the  railroad  many  years 
before,  at  its  own  expense.  About  half 
of  it  is  on  the  railroad  right  of  way, 
and  runs  parallel  to  the  main  line;  the 
rest  is  on  private  land.  Under  the  con- 
tract for  building  the  spur  the  land- 
owner furnished  free  the  right  of  way 
over  his  own  land;  but  the  railroad  was 
to  have  full  control  over  the  spur,  and 
reserved  the  right  to  abandon  it  at  any 
time  and  remove  the  track  material. 
The  spur  was  used  generally  by  the 
public  for  loading  and  unloading  oar- 
load  freight.  The  only  track  scale  at 
Alligator  was  on  it,  as  was  also  another 
gin. 

Each  party  requested  a  directed  ver- 
dict. A  verdict  was  directed  for  the 
shippers.  The  judgment  entered  there- 
on was  affirmed  by  the  supreme  court 
of  Mississippi  on  the  ground  that  the 
clause  in  question  applies  only  to  sta- 
tions at  which  there  is  no  regularly 
appointed  agent.  120  Miss.  690,  83  So. 
5.  In  the  appellate  courts  of  the  states 
in  which  the  question  had  arisen  the 
decisions  were  conflicting.^  For  this 
reason  n  writ  of  certiorari  was  granted. 
251  U.  S.  550,  64  L.  ed.  409,  40  Sup.  Ct. 


Rep.  219.  The  only  question  requiring 
decision  here  [545]  is  whether  the  court 
below  gave  the  correct  construction  to 
the  clause.    In  our  opinion  it  did. 

Whether  goods  destroyed,  lost,  or 
damaged  while  at  a  railroad  station 
were  then  in  the  possession  of  the  car- 
rier as  such,  so  as  to  subject  it  to  liabil- 
ity in  the  absence  of  negligence,  had, 
before  the  adoption  of  the  uniform  bill 
of  lading,  been  the  subject  of  much  lit- 
igation. At  stations  where  there  is  a 
regularly  appointed  agent  the  field  for 
controversy  could  be  narrowed  by  let- 
ting the  execution  of  a  bill  of  lading  or 
receipt  evidence  delivery  to  ahd  accept- 
ance by  the  carrier;  and  by  letting  de- 
livery of  goods  to  the  consignee  be 
evidenced  by  surrender  of  the  bill  or 
execution  of  a  consignee's  receipt.  But 
at  nonagency  stations  this  course  is 
often  not  feasible.  There  the  field  for 
controversy  as  to  the  facts  was  partic- 
ularly inviting  and  the  reasons  per- 
suasive for  limiting  the  carrier's  liabil- 
ity. Local  freight  trains  are  often  late. 
Shippers  or  consignees  cannot  be  ex- 
pected to  attend  on  their  arrival.  Less 
than  carload  freight  awaiting  shipment 
must  ordinarily  be  left  on  the  station 
platform,  to  be  picked  up  by  the  pass- 
ing train,  and  lots  arriving  must  be 
dropped  on  the  platform,  to  be  called 
for  by  the  consignee.  At  such  stations 
the  situation  in  respect  to  carload 
freight  is  not  materially  different. 
And  this  is  true  wnether  the  car  be 
loaded  for  shipment  on  the  public  sid- 
ing or  on  a  neighboring  private  siding, 
and  whether  the  arriving  loaded  car  l^ 
shunted  onto  a  public  siding  or  a  private 
siding.  There  carload,  as  well  as  less 
than  carload,  freight,  whether  outgoing 
or  incoming,  must  ordinarily  be  left 
unguarded  for  an  appreciable  time.  It 
is  not  unreasonable  that  shippers  at 
such  stations  should  bear  the  risks 
naturally  attendant  upon  the  use.  The 
reason  why  an  agent  is  not  appointed 
is  that  the  traffic  to  and  from  the  sta- 
tion would  not  justify  the  expense. 
The  station  is  established  for  the  con- 
venience of  shippers  customarily  using 
it.  And  the  paragraph  here  in  question 
[546]  was  apparently  designed  to  shift 


I  The  clauBe  was  held  not  applicable  in 
McClure  v.  Norfolk  &  W.  R.  Co.  83  W.  Va. 
473.  08  S.  E.  514;  Jolly  v.  Atchison,  T.  & 
8.  F.  B.  Co.  21  Cal.  App.  368,  131  Pac 
1057.  It  was  applied  under  different  facts 
in  Chickasaw  Cooperage  Co.  v.  Yazoo  & 
M.  Valley  R.  Co.  141  Ark.  71,  215  S.  W. 
897;  Standard  Combed  Thread  Co.  v.  Penn- 
sylvania R.  Co.  88  N.  J.  L.  267,  L.R.A. 
•5  li.  ed. 


1916C,  606,  95  Atl.  1002;  Bers  v.  Erie  R. 
Co.  225  N.  Y.  643,  122  N.  E.  456,  176  App. 
Div.  241,  163  N.  Y.  Supp.  114;  Siebert  v. 
Erie  R..Co.  163  N.  Y.  Supp.  111.  See  also 
Charles  Bianchi  &  Sgns  v.  Montpelier  &  W. 
River  R.  Co.  92  Vt.  319,  104  Atl.  144; 
Bainbridge  Grocery  Co.  v.  Atlantic  Coast 
Line  R.  Co.  8  Ga.  App.  677,  70  S.  E. 
164. 
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the  risk  from  the  carrier  to  shipper  or 
consignee  of  both  classes  of  freight. 
It  does  so  in  the  case  of  less  than  car- 
load freight  by  having  the  carrier's 
liability  begin  when  the  goods  are  put 
on  board  cars,  and  end  when  they  are 
taken  off.  It  does  so  in  the  case  of  car- 
load freight  by  limiting  liability  to  the 
time  when  the  car  is  attached  to  or 
detached  from  the  tr|iin.  But,  at  a 
station  where  there  is  a  regularly  ap- 
pointed agent  it  would  be  obviously 
unreasonable  to  place  upon  the  shipper, 
after  a  bill  of  lading  has  issued^  the 
risks  attendant  upon  the  loaded  car 
remaining  on  the  public  siding  because 
it  has  not  yet  been  convenient  for  the 
carrier  to  start  it  on  its  journey.  It 
would  likewise  be  unreasonable  to  place 
upon  the  consignee  at  such  a  station  the 
risk  attendant  upon  the  arriving  car's 
remaining  on  the  siding  before  there 
has  been  notice  to  the  consignee  of  ar- 
rival and  an  opportunity  to  accept 
delivery.  The  situation  there  would  be 
practically  the  same  whether  the  loaded 
cars  were  left  standing  on  a  public  sid- 
ing or  on  a  siding  to  a  private  industry 
on  the  railroad's  right  of  way,  as  in 
Swift  &  Co.  v.  Hocking  Valley  R.  Ca 
243  U.  S.  281,  61  L.  ed.  722,  37  Sup.  Ct. 
Rep.  287,  or  on  a  siding  partly  on  the 
railroad's  right  of  way  and  partly  on 
private  land,  as  in  Chicago  &  N.  W.  R. 
Co.  v.  Ochs,  249  U.  S.  416,  63  L.  ed.  679, ! 
P.U.R.1919D,  498,  39  Sup.  Ct  Rep.  343, 
and  Lake  Erie  &  W.  R.  Co.  v.  State  Pub- 
lic Utilities  Commission,  249  U.  S.  422, 
63  L.  ed.  684,  P.U.R.1919D,  459,  39  Sup. 
Ct.  Rep.  345,  when  the  siding  is,  either 
by  state  law  or  by  agreement  and  in 
fact,  a  part  of  the  carrier's  terminal 
system. 

If  we  approach  the  construction  of 
the  second  clause  of  the  last  paragraph 
of  §  6  of  the  uniform  bill  of  lading  in 
the  light  of  this  practical  situation  all 
doubt  as  to  its  meaningf  must  vanish. 
It  could  not  have  been  intended  that  at 
stations  where  there  are  regularly  ap- 
pointed agents  outgoing  loaded  cars  for 
which  bills  of  lading  have  issued,  and 
which  are  left  standing  on  a  siding 
solely  to  await  the  carrier's  convenience, 
are  to  be  at  the  risk  of  the  shipper. 
And  this  is  true  whether  the  siding 
[547]  be  a  strictly  public  one  or  a  semi- 
public  one,  as  in  the  Ochs  and  Lake  Erie 
&  JV.  R.  Co.  Cases,  supra,  and  the  case 
at  bar;  or  whether  it  be  a  siding  pri- 
vately used,  but  owned  by  the  railroad, 
as  in  the  Swift  &  Co.  Case,  supra;  and 
in  such  cases  the  fact  that  the  spur  ex- 
tends over  land  not  part  of  the  carrier's 
J  084 


right  of  way  is  immaterial.  The  con- 
struction contended  for  by  the  railroad^ 
even  if  not  applied  to  team  tracks  in  the 
freight  yards  of  a  great  city,  would  place 
all  loaded  cars  arriving  elsewhere  at  the 
owner's  risk  from  the  moment  they 
were  detached  from  a  train,  although 
the  consignee  had  not  even  been  noti- 
fied of  their  arrival. 

It  is  clear  that  the  immunity  con- 
ferred by  the  last  paragraph  of  §  5  does 
not  apply  to  loaded  cars  on  the  spur 
here  involved.  Whether  the  same  rule 
should  apply  to  cars  on  strictly  private 
industry  tracks  effectively  separated 
from  the  terminal,  and  exclusively  un- 
der private  control,  like  the  industry 
tracks  involved  in  Bers  v.  Erie  R.  Co. 
225  N.  Y.  543,  122  N.  E.  456,  we  have 
no  occasion  to  determine. 

Affirmed. 


UNITED  STATES  OF  AMERICA,  Plff.  in 

Err., 
v. 

CHARLES  G.  A.  PFITSCH. 

(See  S.  C.  Reporter's  ed.  547-554.) 

Jury  —  right  to  —  suit  against  United 
States  —  Lever  Act. 

1.  The  exclusive  jurisdiction  granted 
to  the  Federal  district  courts  by  the  provi- 
sion of  the  Lever  Act  of  August  10,  1917, 
§  10,  where  a  person  is  dissatisfied  with  the 
PreeidcDt's  award  of  compensation  for  war 
supplies  requisitioned  by  him  under  Uiat 
section,  is  to  be  exercised  in  accordance 
with  the  law  governing  the  usual  procedure 
of  the  district  court  in  actions  at  law  for 
money  compensation  in  which  the  right  to 
a  jury  trial  is  an  incident,  and  not  in  ac- 
cordance with  the  provisions  of  the  law 
governing  the  exceptional  jurisdiction  con- 
current with  the  court  of  claims  where  it 
sits  witliout  a  jury. 

[For  other  cfl»eR.  see  Jury,  I.  b,  1,  a,  in  Digest 
Sup.  Ct.   11)08.  J 

Note. — As  to  constitutional  right  of 
trial  by  jury — see  notes  to  Justices  of 
Supreme  Ct.  v.  United  States,  19  L.  ed. 
U.  S.  658;  Eilenbecker  v.  District  Ct. 
33  L.  ed.  U.  S.  801;  Gulf,  C.  &  S.  F. 
R.  Co.  V.  Shane,  39  L.  ed.  U.  S.  727; 
Perego  v.  Dodge,  41  L.  ed.  U.  S.  113,  and 
Thompson  v.  Utah,  42  L.  ed.  U.  S.  1061. 

On  decisions  under  the  Lever  Act — 
see  note  to  Mossew  v.  United  States,  11 
A.L.R.  1265. 

On  direct  review  in  Federal  Supreme 
Court  of  judgments  of  district  or  circuit 
courts — see  notes  to  Gwin  v.  United 
States,  46  L.  ed.  U.  S.  741 ;  B.  Altman  ft 
Co.  V.  United  States,  56  L.  ed.  U.  8. 
894,  and  Berkman  v.  United  States,  63 
L.  ed.  U.  S.  877. 
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Brror  to  district  oonrt  —  suit  against 
United  States  —  Ijever  Act. 

2.  A  direct  writ  of  error  from  the  Fed- 
eral Supreme  Court  to  a  district  court  will 
not  lie  in  a  suit  brought  conformably  to  the 
Lever  Act  of  August  10,  1917,  §  10,  by  a 
person  dissatisfied  with  the  President's 
award  of  compensation  for  war  supplies 
requisitioned  by  him  under  that  section, 
(t'or  other  caMM,  nee  Appeal  and  Error.  BOO- 
STS, in  Digest  Sup.  Ct  1908.] 

[No.  240.] 


Argued  March  22,  1921.    Restored  to  dodc- 

et  for  reargument  on  question  of  juris- 

'  diction   April    11,    1921.     Reargued   and 

submitted  April  25,  1921.    Decided  June 

1,  1921. 

Tn  error  to  the  District  Court  of  the 
Uuited  States  for  the  Southern  Dis- 
trict of  New  York  to  review  a  judgment 
41  warding  compensation  for  war  supplies 
requisitioned  by  the  President.  Dis- 
missed for  want  of  jurisdiction. 
The  facts  are  stated  in  the  opinion. 

Assistant  Attorney  General  Davis  ar- 
jrued  the  cause,  and,  with  Mr.  P.  M.  Cox, 
iiled  a  brief  for  plaintiff  in  error. 

Mr.  Arthur  B.  King  submitted  the 
4*uuse  for  defendant  in  error.  Mr. 
Qolmes  Y.  M.  Dennis,  Jr.|  was  on  the 

brief. 

Mr.  Royal  E.  T.  Riggs  filed  a  brief  as 
amicus  curiao. 

Mr.  Justice  Brandeis  delivered  the 
opinion  of  the  court: 

Pursuant  to  §  10  of  the  Lever  Act 
(August  10,  1917,  chap.  53,  40  Stat,  at 
L.  276,  279,  Comp.  Stat.  §§  31154e, 
3115iii,  Fed.  Stat.  Anno.  Supp.  1918, 
pp.  181,  185),  the  President  requisi- 
tioned for  the  Army  on  April  18,  1918, 
a  radial  drill  belonging  to  Pfitsoh.  The 
Board  of  Appraisers  of  the  War  De- 
partment found  its  then  value  to  be 
^,979.50,  and  awarded  him  that  amount 
MM  compensation.  Pfitsch  declared  this 
junonnt  was  unsatisfactory,  and  insisted 
that  the  value  was  greater,  and  that  he 
-was  entitled  also  to  interest  from  the 
•date  of  the  taking.  On  February  5, 
1919,  the  government  paid  him  an 
amount  equal  to  75  per  centum  of  the 
award.  [549]  Thereupon,  this  suit  was 
bronght  by  him  in  the  district  court  of 
the  United  States  for  southern  New 
York,  to  recover  the  balance  alleged  to 
be  dne.  The  case  was  tried  by  agree- 
ment, without  a  jury.  The  court  found 
the  value  to  be  $4,550,  and  entered  judg- 
ment for  the  part  then  unpaid,  together 
nrith  interest  from  the  date  of  taking, 
45  Ii.  ed. 


at  the  rate  of  6  per  cent  on  the  amounts 
from  time  to  time  unpaid.  The  govern- 
ment brought  the  case  here  by  direct 
writ  of  error,  and  assigned  as  the  only 
error  that  interest  should  not  have  been 
allowed. 

The  preliminary  question  arises 
whether  this  court  has  jurisdiction  on 
direct  writ  of  error.  The  answer  to  be 
given  to  it  depends  upon  the  nature  of 
the  jurisdiction  conferred  upon  the  dis- 
trict court  by  §  10  of  the  Lever  Act.  If 
the  jurisdiction  is  to  be  exercised  in 
the  manner  provided  by  §  24,  ^  20,  of 
the  Judicial  Code,  which  confers  upon 
the  district  court  jurisdiction  concur- 
rent with  the  court  of  claims,  a  direct 
writ  of  error  lies  from  this  court.  J. 
Homer  Fiitch  v.  United  States,  248  U. 
S.  458,  63  L.  ed.  359,  39  Sup.  Ct.  Rep. 
158.  If,  however,  the  jurisdiction  is 
the  ordinary  jurisdiction  of  the  district 
court,  the  writ  of  error  should  have 
gone,  in<he  first  instance,  from  the  cir- 
cuit court  of  appeals,  under  §  128  of  the 
Judicial  Code.  The  nature  of  the  juris- 
diction of  the  district  court  is  of  impor- 
tance, not  only  because  of  the  question 
directly  involved,  but  because  the  an- 
swer given  to  it  will  determine  inci- 
dentally whether  plaintiffs  who  proceed 
I  under  §  10  are  entitled  to  a  trial  bv 
jury.  For  §  24,  t  20,  of  the  Judicial 
Code,  declares  that  ''all  suits  brought 
and  tried  .under  the  provisions  of  this 
paragraph  shall  be  tried  by  the  court 
without  a  jury."  See  United  States  v. 
McGrane,  —  C.  C.  A.  — ,  270  Fed.  761 ; 
Filbin  Corp.  v.  United  States,  266  Fed. 
911. 

Section  10  provides  that  the  Presi- 
dent may  requisition  foods,  feeds,  fuels, 
and  other  war  supplies,  with  the  neces- 
sary storage  facilities,  and  that  he  shall 
ascertain  and  pay  [550]  just  compen- 
sation for  them.  But  if  any  pei*son  is 
not  satisfied  with  the  President's  award, 
he  is  to  receive  75  per  cent  of  the 
award,  and  for  the  balance  claimed 
''shall  be  entitled  to  sue  the  United 
States  .  .  .  and  jurisdiction  is 
hereby  conferred  on  the  United  States 
district  courts  to  hear  and  deter- 
mine all  such  controversies."  Three 
later  sections  of  the  act,  which  pro- 
vide for  requisitioning  other  classes 
of  property, — §  12,  relating  to  factories, 
mines,  and  pipe  lines;  §  16,  to  distilled 
spirits;  and  §  25,  to  coal  or  coke  plants 
or  businesses, — ^make  provision  for  suits 
against  the  United  States  to  recover  just 
compensation  in  terms  materially  dif- 
ferent from  that  in  §  10.    Each  of  those 
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three  sections  provides  in  identical 
terms  ^.hat  a  person  dissatisfied  with 
the  President's  award  ''shall  be  entitled 
to  sue  the  United  States  ...  in  the 
manner  provided  by  section  twenty-four, 
paragraph  twenty,  and  section  one  hun- 
dred and  forty-five  of  the  Judicial  Code." 
The  latter  of  these  sections  of  the  Judi- 
cial Code  confers  jurisdiction  upon  the 
court  of  claims  to  adjudicate  claims 
against  the  United  States,  and  the  for- 
mer confers  upon  the  district  courts 
jurisdiction  concurrent  with  the  court  of 
claims  in  cases  which  do  not  involve 
more  than  $10,000.  Thus,  while  §§  12, 
16,  and  25  of  the  Lever  Act  in  terms 
confer  jurisdiction  concurrently  upon 
the  court  of  claims  and  the  district 
courts,  sitting  as  a  court  of  claims,  §  10, 
in  terms,  confers  jurisdiction  to  hear 
all  cases  arising  under  it  upon  the  dis- 
trict courts  alone.  The  question  pre- 
sented to  us  is  whether  this  exclusive 
jurisdiction  granted  the  distriot  courts 
by  §  10  is  to  be  exercised  in  accordance 
with  the  law  governing  the  usual  pro- 
cedure of  a  district  court  in  actions  at 
law  for  money  compensation,  or  by  the 
provisions  of  the  law  governing  the  ex- 
ceptional jurisdiction  concurrent  with 
the  court,  of  claims  where  it  sits  with- 
out a  jury. 

The  legislative  history  of  the  Lever 
Act  establishes  that  [551]  the  differ- 
ence of  the  jurisdictional  provision  in  § 
10  from  those  of  §§  12,  16,  and  25,  was 
the  result  not  of  inadvertence,  but  of  de- 
liberate action  in  the  face  of  opposition. 
The  jurisdictii  nal  provision  of  §  10,  as 
introduced  into  the  House  of  Repre- 
sentatives, and  as  originally  passed  by 
it,  was  in  the  precise  form  in  which  it 
was  enacted  into  law.  65th  Cong.,  1st 
Sess.,  House  Kept.  75;  55  Cong.  Rec. 
4113.  When  the  bill  reached  the  Senate 
from  the  House,  the  Senate  Committee 
reported  an  amendment  striking  out  the 
House  provision,  and  substituting  a  pro- 
vision which  made  §  10  in  this  respect 
identical  with  §§  12,  16,  and  25.  That 
is,  the  Senate  committee's  amendment 
provided  that  suits  under  §  10  should 
be  brought  against  the  United  States 
''in  the  manner  provided  by  section 
twenty-four,  paragraph  twenty,  and 
section  one  hundred  and  forty-five  of 
the  Judicial  Cede."  55  Cong.  Rec.  4626. 
This  would  have  conferred  concurrent 
jurisdiction  upon  the  court  of  claims 
and  the  district  courts  sitting  as  a  court 
of  claims.  As  so  amended,  §  10  was 
passed  by  the  Senate;  but  the  House 
refused  to  concur  in  this  amendment. 
And  this  «litagreement,  with  eiirht  oth- 


ers  relating  to  §  10,  was  sent  to  the  con- 
ference committee.  55  Cong.  Rec.  5473. 
The  House  conferees  recommended  re- 
ceding from  objections  to  the  eight 
other  Senate  amendments  of  this  sec- 
tion, but* they  insisted  upon  the  objec- 
tion to  the  change  of  the  jurisdictional 
provision.  55  Cong.  Rec.  573.3-5737. 
The  Senate  conferees  recommended  re- 
ceding from  its  amendment  to  the  ju- 
risdictional provision,  and  that  the  orig- 
inal House  provision  be  restored.  55 
Cong.  Rec.  5709.  In  reporting  for  the 
House  conferees,  Mr.  Lever  said  of  this 
amendment : 

"Amendment  30.  This  amendment 
gives  jurisdiction,  in  suits  to  recover 
just  compensation  under  §  10  of  the 
House  bill,  to  the  court  of  claims  in 
addition  to  the  United  States  district 
courts.  The  Senate  recedes."  65th 
Congress,  1st  Sess.,  House  Report  No. 
117,  p.  14;  65  Cong.  Rec.  5737. 

[552]  It  is  plain,  then,  that  Congi*ess 
had  this  question  presented  to  its  atten- 
tion in  a  most  precise  form.  It  had  the  is- 
sue clearly  drawn  between  granting  for 
the  adjudication  of  cases  arising  under 
this  section  concurrent  jurisdiction  in  the 
court  of  claims  and  the  district  courts, 
without  a  trial  by  jury,  or  of  establish- 
ing an  exclusive  jurisdiction  in  the  dis- 
trict courts,  of  which  the  right  to  a 
jury  trial  is  an  incident.  The  first  al- 
ternative was  rejected,  and  the  reason 
given  for  this  rejection  in  the  statement 
of  the  House  conferees  is  that  the  pro- 
posed amendment  would  confer  jurisdic- 
tion upon  the  court  of  claims.  It  is  dif- 
ficult to  conceive  of  any  rational  ground 
for  rejecting  the  clear  and  explicit 
amendment  made  by  the  Senate  except 
to  accord  a  trial  by  jury.  All  difficul- 
ties of  construction  vanish  if  we  are 
willing  to  give  to  the  words  of  §  10,  de- 
liberately adopted,  their  natural  mean- 
ing. 

Furthermore,  it  is  significant  that  this 
is  not  the  only  occasion  upon  which 
Congress  has  provided  for  suits  against 
the  United  States  exclusively  in  the  dis- 
trict courts.  Section  1  of  the  War  Risk 
Insurance  Act  of  May  20,  1918,  chap. 
77,  40  Stat,  at  L.  555,  Comp.  Stat  § 
514kk,  provides  that  suits  upon  insur- 
ance policies  "may  be  brought  against 
the  United  States  in  the  district  court 
of  the  United  States  in  and  for  the  dis- 
trict in  which  such  beneficiaries  or  any 
of  them  reside."  The  Act  of  March  4» 
1919,  chap.  125,  §  3,  40  Stat,  at  L.  1348, 
Comp.  Stat.  §  3115 Jkk  (3),  which  au- 
thorizes the  President  to  requisition 
storage  facilities  for  wheat,  provides,  in 
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the  words  of  §  10  of  the  Lever  Act,  that 
'^jurisdiction  is  hereby  conferred  on  the 
United  States  district  courts  to  hear  and 
determine  all  such  controversies."  And 
§  2  of  the  Act  of  July  11,  1918,  chap. 
145,  40  Stat,  at  L.  898,  Comp.  Stat.  § 
5140,  Fed.  Stat.  Anno.  Supp.  1918,  p. 
907,  permits  suits  ac^ainst  the  United 
States  on  marine  insurance  ''in  the  dis- 
trict courts  of  the  United  States  sitting 
in  admiralty.'' 

A  survey  of  the  war  legislation  per- 
mitting the  seizure  of  oroperty  discloses 
that  Congress  has  established  three  dis- 
tinct jurisdictions  for  the  purpose  of 
suit  against  the  [553]  United  States  for 
compensation.  In  seventeen  instances* 
it  definitely  provided,  by  reference  to 
the  appropriate  sections  of  the  Judicial 
Code,  for  concurrent  jurisdiction  in  the 
court  of  claims  and  the  district  courts, 
sitting  as  a  court  of  claims.  In  the  four 
instances  above  set  forth  it  conferred 
jurisdiction  only  on  the  district  courts. 
In  four  instances  it  conferred  jurisdic- 
tion only  on  the  court  of  claims.*  Th* 
established  rule  of  statutory  construc- 
tion should  lead  us  to  give  effect  in 
every  practicable  manner  to  the  distinc- 
tions which  Congress  has  seen  fit  to 
make.  Compare  Penn  Mut.  L.  Ins.  Co. 
V.  Lederer,  252  U.  S.  523,  533,  64  L.  ed. 
698,  702,  40  Sup.  Ct.  Rep.  397.  And 
where  it  designates  a  [554]  jurisdiction 
in  which  the  trial  will  be  with  a  jury 


instead  of  one  where  the  trial  will  be  by 
the  court  alone,  it  is  our  duty  to  give 
effect  to  its  designation. 

The  writ  of  error  is  dismissed  for 
want  of  jurisdiction  in  this  court. 

Dismissed. 


MISSOURI  PACIFIC  RAILrOAD  COM- 
PANY and  Walker  D.  Hines,  Director 
General  of  Railroads,  Plffa.  in  Err., 

V. 

H.  A.  F.  AULT. 

(See  S.  C.  Reporter's  ed.  654-565.) 

Carriers  —  limiting  liability  —  ofTect  of 
government  operation. 

1.  No  liability  arising  out  of  the  oper- 
ation of  railroads  by  the  Director  General, 
under  the  Federal  Control  Act  of  March  21, 
1918,  was  imposed  by  the  common  law  upon 
the  owner  companies,  since  their  interests 
in  and  control  of  the  railroads  were  com- 
pletely suspended. 

Carriers  —  liability  —  effect  of  ^vern- 
ment  operation. 

2.  The  owner  companies  were  not  made 
liable  for  acts  or  omissions  of  the  Director 
General  in  operating  the  railroads  under 
the  Federal  Control  Act  of  March  21,  1918, 
by  the  provision  of  §  10  of  that  act,  that 
carriers,  while  under  Federal  control,  shall 
remain  subject  to  all  existing  laws  and  lia- 
bilities, and  may  sue  and  be  sued  as  here- 
tofore. 


1  Statutes  which  provide  for  suits  for 
compensation  against  the  United  States  in 
both  the  district  courts  and  the  court  of 
claims  in  the  manner  provided  by  §  24,  f 
20,  and  §  145  of  the  Judicial  Code:  Act 
of  March  4,  1917,  chap.  180,  39  Stat,  at  L. 
1193,  The  Naval  Emergency  Fund  Act; 
Act  of  June  15,  1917,  chap.  29,  40  Stat,  at 
L.  183,  Emergency  Shipping  Fund  Act; 
Act  of  August  10,  1917.  chap.  53,  §§  12,  16, 
26,  40  Stat,  at  L.  279,  282,  285,  Comp. 
But  §§  3115}j},  3115^11,  3115iq,  Fed.  Stat. 
Anno.  Supp.  1918,  pp.  186,  189,  191;  Act 
of  October  6,  1917,  chap.  79,  40  Stat,  at 
L.  353,  371,  372,  Comp.  Stat.  §  2804bbbb. 
land  for  ordnance  proving  ground  and  for 
naval  construction ;  Act  of  March  1,  1918, 
chap.  19,  40  Stat,  at  L.  438,  439,  Comp. 
Stat.  8  8146t,  Fed.  Stat.  Anno.  Supp.  1918, 
p.  440,  Shipping  Board  housing;  Act  of 
April  22,  1918.  chap.  62,  40  Stat,  at  L. 
535,  Comp.  Stat.  §  3115iVd,  Shipping 
Board  trolleys  or  interurban  railways; 
Act  of  April  26,  1918,  chap.  64,  40  Stat,  at 
L.  537,  538,  Comp.  Stat.  §  2804bbhbb,  Fed. 
Stat.  Anno.  Supp.  1918.  p.  637,  land  for 
ordnance  proving  ground;  Act  of  May  16, 
1918,  chap.  74,  §  2,  40  Stat,  at  L.  551, 
Comp.  Stat.  §  3115Ab.  Fed.  Stat.  Anno. 
Supp.  1918,  p.  443.  land  for  war  housing; 
Act  of  July  1,  1918,  chap.  114,  §  6,  J  d,  40 
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Stat,  at  L.  720,  contracts  for  ships,  war 
material,  factories,  etc.;  Act  of  July  8, 
1918,  chap.  139,  §  1,  40  SUt.  at  L.  826, 
buildings  for  War  Department  in  District 
of  Columbia;  Joint  Res.  of  July  16,  1918, 
chap.  154,  40  Stat,  at  L.  904,  Comp.  Stat  § 
3116ix,  Fed.  Stat.  Anno.  Supp.  1918,  p. 
834,  telegraph  systems;  Act  of  July  18, 
1918,  chap.  157,  §  14,  40  Stat,  at  L.  916, 
Comp.  Stat.  §  3115^jj,  dry  docks,  wharves, 
warehouses,  terminals;  Act  of  October  5, 
1918,  chap.  181,  §  3,  40  SUt.  at  L.  1010, 
Comp.  Stat.  §  3115i8ss,  minerals,  ores, 
mines,  smelters,  etc.;  Act  of  November  21^ 
1918,  chap.  212.  §  1,  40  Stat,  at  L.  1048, 
buildings  for  Department  of  Agriculture  in 
District  of  Columbia. 

S  Statutes  which  provide  for  suits  for 
compensation  against  the  United  States 
only  in  the  court  of  claims:  Act  of  Octo- 
ber 6,  1917,  chap.  106,  §  10,  40  Stat,  at  L. 
422,  Comp.  Stat.  §  SllS^ee,  Fed.  Stat. 
Anno.  Supp.  1918,  p.  859,  patents;  Act 
of  July  1,  1918,  chap.  114,  40  Stat,  at  L. 
705,  patents  used  by  United  States;  Act  of 
March  21,  1918,  chap.  25,  §  3,  40  Stat,  at 
L.  454,  Comp.  Stat.  §  3115ic,  Fed.  Stat. 
Anno.  Supp.  1918,  p.  760,  railroads;  Act 
of  March  2,  1919,  chap.  94,  §  2,  40  SUt.  at 
L.  1273,  Comp.  Stat.  §  31151^16^,  war  con- 
tracts, etc 
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Carriers  —  Federal  operation  —  llabll* 
Ity  of  Director  General  —  penalty. 

3.  The  Director  General,  operating  the 
railroads  under  the  Federal  Control  Act  of 
3farch  21,  1918,  is  not  made  liable  for  stat- 
utory penalties  for  violation  of  Btatc  laws 
by  the  provisions  of  §  10  of  that  act,  that 
<:arriers,  while  under  Federal  control,  shall 
)>e  subject  to  all  laws  and  liabilities  as  com- 
mon carriers,  whether  arising  under  state 
-or  Federal  laws  or  at  common  law,  and  of 
9  15,  that  the  lawful  police  regulations  of 
the  several  states  shall  continue  unim- 
paired. 

Krror  to  state  court  —  scope  of  review 

—  Federal  question. 

4.  Whether,  in  a  proceeding  against 
the  Director  General,  operating  the  rail- 
roads under  the  Federal  Control  Act  of 
March  21,  1918,  the  liability  imposed  by 
state  statutes  for  violations  of  those  stat- 
utes shall  be  deemed  compensation  or  pen- 
alty, presents  a  question  not  of  state  but 
of  Federal  law,  open  to  review  in  the  Fed- 
eral Supreme  Court  on  writ  of  error  to  a 
state  court. 

[For  other  cases,  sec  Appeal  and  Error,  2227- 
225*;,  in   Digest  Sup.   Ot  1908.] 

Krror  to  state  court  —  Federal  question 

—  validity  of  state  statute. 

5.  A  judgment  of  the  highest  state 
court,  imposing  a  penalty  upon  a  railway 
company  and  the  Director  General  for  vio- 
lations of  state  statutes,  over  the  objectioi) 
by  the  defendants  that  such  statutes,  so  ap- 
plied, violated  the  Federal  Constitution,  is 
revicwa1>Ie  in  the  Federal  Supreme  Court 
on  writ  of  error.  . 
[For  other  cases,  sne  Appeal  and  Error,   IC-I")    I 

171«;,   ill  Digest  Sup.  Ct.  lUOS.l 

[No.  252.] 

Argued    and    submitted    March    22,    1921. 
Decided  June  1,  1921. 
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N  KRROR  to  the  Supreme  Court  of 
the   State  of  Arkansas   to  review   a 


judgment  which  affirmed  a  jndgment  of 
the  Circuit  Court  of  Hot  Springs  Coun- 
ty, in  that  state,  in  favor  of  plaintiff 
in  an  action  to  enforce  a  statutory  pen- 
alty against  a  railway  company  and  the 
Director  General.    Reversed. 

See  same  case  below,  140  Ark.  572,  216 
S.  W.  3. 

The  facts  are  stated  in  the  opinion. 

Mr.  Bobert  E.  Wiley  argued  the  cause, 
and,  with  Mr.  Edgar  B.  Kinsworthy, 
filed  a  brief  for  plaintiffs  in  error: 

Judgment  for  any  sum  cannot  lawful- 
ly be  rendered  against  the  Missouri 
Pacific  Railroad  Company  on  a  cause  of 
action  arising  out  of  the  recent  pos- 
session, control,  and  operation  of  its 
railroad  by  the  United  States  govern- 
ment. 

Northern  P.  R.  Co.  v.  North  Dakota, 
250  U.  S.  135,  63  L.  ed.  897,  P.UJl. 
191 9D,  705,  39  Sup.  Ct.  Rep.  502,  18 
N.  C.  C.  A.  878;  Rutherford  v.  Union 
P.  R.  Co.  254  Fed.  880;  Postal  Teleg.- 
Cable  Co.  v.  CaU,  167  C.  C.  A.  178,  255 
Fed.  850;  Hines  v.  Dahn,  267  Fed.  105; 
Mardis  v.  Hines,  267  Fed.  171;  Haubert 
V.  Baltimore  &  0.  R.  Co.  259  Fed.  361; 
Nashville  v.  Southern  P.  Co.  260  Fed. 
280;  Hatcher  &  Snyder  v.  Atchison,  T. 
&  S.  F.  R.  Co.  258  Fed.  952;  Dahn  v. 
McAdoo,  256  Fed.  549;  Southern  Cotton 
Oil  Co.  V.  Atlantic  Coast  Line  R.  Co. 
257  Fed.  138 ;  Wood  v.  Qydfe  S.  S.  Co. 
257  Fed.  879;  Cravens  v.  Hines,  —  Mo. 
App.  — ,  218  S.  W.  912 ;  Doolev  v.  Penn- 
sylvania R.  Co.  250  Fed.  14*2;  United 
States  V.  Kambeitz,  256  Fed.  247;  Wain- 
wright  V.  Pennsylvania  R.  Co.  253  Fed. 
459 ;  West  v.  New  York,  N.  H.  &  H.  K. 
Co.  233  Mass.  162,  123  N.  E.  621. 


Note. — On  Federal  control  of  public 
utilities — see  notes  to  Dontzer  Lumber 
€o.  V.  Texas  &  P.  R.  Co.  4  A.L.R.  1680 ; 
Peacock  v.  Detroit,  G.  H.  &  M.  R.  Co. 
8  A.L.R.  969;  Spring  v.  American 
Teleg.  &  Teleph.  Co.  10  A.L.R.  956; 
Com.  V.  Louisville  &  N.  R.  Co.  11  A.L.R. 
1450,  and  Pullman  Co.  v.  Sweeney,  14 
A.L.R.  234. 

On  suit  against  railroad  owned  by 
United  States — see  note  to  Ballaine  v. 
Alusiva  Northern  R.  Co.  8  A.L.R.  995. 

On  the  general  subject  of  writs  of 
error  from  the  United  States  Supreme 
Court  to  state  courts — see  notes  to  Mar- 
tin v.  Hunter,  4  L.  ed.  U.  S.  97;  Ham- 
blin  v.  Western  Land  Co.  37  L.  ed.  U. 
S.  267;  Re  Buchanan,  39  L.  ed.  U.  S. 
884,  and  Kipley  v.  Illinois,  42  L.  ed.  U. 
S.  998. 

On  what  adjudications  of  state  court:^ 
can  be  brought  up  for  review  in  the  Su- 

I0n9 


preme  Court  of  the  United  States  by 
writ  of  error  to  those  courts — see  note 
to  Apex  Transp.  Co.  v.  Garbade,  62 
L.R.A.  513. 

On  how  and  when  questions  must  be 
raised  and  decided  in  a  state  court  in 
order  to  make  a  case  for  a  writ  of  er- 
ror from  the  Supreme  Court  of  the 
United  States — see  note  to  Mutual  L 
Ins.  Co.  V.  McGrew,  63  L.RJL  33. 

On  what  the  record  must  show  re- 
specting the  presentation  and  decision 
of  a  Federal  question  in  order  to  con- 
fer jurisdiction  on  the  Supreme  Court 
of  the  United  States  on  a  writ  of  error 
to  a  state  court — see  note  to  Hooker  v. 
Los  Angeles,  63  L.R.A.  471. 

On  what  questions  the  Federal  Su- 
preme Court  will  consider  in  reviewing 
the  judgments  of  state  oonrta — see  note 
to  Missouri  ex  rel.  Hill  t.  Doekeiy,  63 
L.R.A.  571. 
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The  operation  and  enforceraent  of  a 

i'udgmeat  against  the  Missouri  Pacific 
tailroad  Company  for  a  cause  of  action 
arising  out  of  Federal  operation  of  its 
railroad  would  amount  to  taking  its 
property  without  dne  processof  law. 

C^mp  T.  Rogers,  44  Conn.  291; 
Daugherty  v.  Thomas,  174  Mich.  371,  45 
L.R.A.(N.8.)  899,  140  N.  W.  615,  Ann. 
Cas.  1915A,  1163;  Schnmaeher  v.  Penn- 
svlvania  B.  Co.  106  Misc.  564,  175  N. 
't.  Supp.  84;  United  States  B.  Adminis- 
tration V.  Burch,  254  Fed.  140. 

The  penalty  denounced  by  the  Arkan- 
sas statnte  for  failure  to  pay  wages 
when  due  is  not  recoverable  against  the 
Director  General  of  Railroads. 

Mines  v.  Taylor,  —  Fla.  — ,  84  So. 
381;  Ginn  v.  United  States  R.  Adminis- 
tration, 114  S.  C.  238,  103  S.  E.  648; 
Owens  T.  Hines,  178  N.  G.  325,  100  S.  E. 
617. 

Mr.  Frank  Pace  sabmitled  the  cause 
for  defendant  in  error.  Messrs.  D.  D. 
Qlover  and  Jabez  M.  Smith  were  on  the 
brief. 

Mr.  Justice  Biandels  delivered  the 
opinion  of  the  court : 

A  statnte  of  Arkansas  provides  that 
whenever  a  railroad  company,  or  a  re- 
ceiver operating  a  railroad,  shall  dis- 
charge an  employee,  with  or  without 
cause,  it  shall  pay  him  his  full  wages 
within  seven  days  thereafter,  and  that 
if  payment  is  not  duly  made,  "then  as 
a  penalty  for  such  nonpayment  the 
wages  of  such  servant  or  employee  shall 
continue  from  the  date  of  the  discharge 
or  refusal  to  further  employ,  at  the 
same  rate  until  paid."  Kirby's  Digest, 
§  6649,  as  amended  by  Act  of  1905,  No. 
210.  Proceeding  under  this  statute,  in 
August,  1918,  Ault  brought  surt  before 
a  justice  of  the  peace  against  the  [556] 
Missouri  Pacific  Railroad  Company,  al- 
leging that  he  ha^l  been  employed  by  the 
company  at  the  rate  of  $2.50  per  day, 
that  he  had  been  discharged  on  July  29, 
1918,  and  that  $50  was  then  due  him 
BS  wages,  but  had  not  been  paid.  He 
recovered  judgment  by  default.  The 
company  appealed  to  the  circuit  court 
and  there  moved,  in  January,  1919,  to 
substitute  as  defendant  the  Director 
General  of  Railroads.  This  substitution 
the  conrt  refused  to  make;  but  it  joined 
the  Director  General  as  defendant,  and 
entered  judgment  against  both  him  and 
the  company  upon  a  verdict  that  Ault 
recover  the  sum  of  $50  as  debt  and  $390 
as  penalty.  That  judgment  was  af- 
firmed by  the  supreme  court  of  Ar- 
kansas. 140  Ark.  672,  216  8.  W.  3. 
«&  L.  ed. 


The  President  had    taken    possession 
and  control  of  the  Missouri  Pacific  Rail- 
road on  December  28,  1917,  pursuant  to 
the  Proclamation  of  December  26,  1917 
(40  Stat,  at  L.  1733),  under  the  Act  of 
Angust  29,  1916,  chap.  418,  30  Stat,  at 
L.  619,  645,  Comp.  Stat.  §  1974a.>     He 
was  operating   it  through  the  Director 
General  under  the  Federal  Control  Act 
(March  21,  1B18,  chap.  25,  40  Stat,  at  L. 
451,   Comp.   Stat.   §   3115Ja,   Fed.    Stat. 
Anno,    Supp.  1918,  p.   757)    when  Ault 
was  employed,  when  he  was  discharged, 
and  when    the  judgment  under   review 
was   entered.      See   Transportation    Act 
1920,  Act  of  February  28,  1920,  chap. 
91,  41   Stat,  at  L,  456.     The  company 
had  claimed  seasonably  that,  under  the 
acts  of  Congress,  it  could  not  be  held 
liable  either  for  the  wages  or  the  pen- 
alty; end  that,  if  the  state  and  Federal 
statutes  should   be  construed   as  creat' 
ing  such  liability,  they  were  in  that  re- 
spect void  as  to  it,  under  the  Federal 
Constitution.     The  Director  Qeneral  did 
not  contest  liability  for  wages  actually 
due,  [557]  but  claimed  that,  under  the 
legislation  of  Congress,  he  was  not  liable 
for  the  penalty,  and  that  the  state  stat- 
nte, as  applied  to  him,  was  void  under 
the  Federal  Constitution.    The  claims  of 
both  defendants  having  been  denied  by 
"le    highest    court    of    the    state,    they 
nought  the  case  here  by  writ  of  error. 
First.  The     company     is     clearly     not 
iswerahJe  in  the  present  action  if  the 
rdinary   principles  of   common-lsw   lia- 
ility  are  to  be  applied.     The  Railroad 
dminiatraiion  established  by  the  Pres- 
lent  in  December,  1917,  did  not  ezer- 
se  Its  control  through  supervision  of 
le  owner-companies,  but  by  means  of  a 
irector  General,  through  "one  control, 
le  administration,  one  power  for  the 
3complishment  of  the  one  purpose,  the 
implete    possession     by    governmental 
athority  to  replace,  for  the  period  pro- 
tded,  the  private  ownership  theretofore 
listing."     Northern  P.  R.  Co.  v.  North 
■akota,  260  U.  S.  135,  148.  63  L.  ed.  897, 
)2,  P.U.R.1919D,  705,  39  Sup.  Ct.  Rep. 
)2.     This  authority  was  confirmed  by 
l"The  President,  in  time  ot  war,  is  em- 
iwered,  through  tlie  Secretary  of  War,  to 
ike  pos»eMioD  and  assume  control  of  any 
'Stem    or    syatems   of    transportation,    or 
ly  part  thereof,  and  tc  utilize  the  same, 
I  the  exclusion  as   far   as  may  be  neccs- 
iry   of   all   other   traffic   thereon,    for    the 
'an lifer   or   transportation    of   troops,   war 
laterial  and  equipment,   or  for  such  other 
urposes  connected  with  the  emergency  as 
lay  be  needful  or  desirable."    (39  Stat,  at 
.  64&.) 
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the  Federal  Control  Act  of  March  21, 
1918,  chap.  25,  40  Stat  at  L.  451,  and 
the  ensuing  Proclamation  of  March  29, 
1918,  40  SUt.  at  L.  1763.  By  the  estab- 
lishment of  the  Railroad  Administra- 
tion and  subsequent  orders  of  the  Direc- 
tor General,  the  carrier  companies  were 
completely  separated  from  the  control 
and  management  of  their  systems.  Man- 
aging officials  were  ''required  to  sever 
their  relations  with  the  particular  com- 
panies and  to  become  exclusive  repre- 
sentatives of  the  United  States  Railroad 
Administration."  U.  S.  R.  R.,  Adm. 
Bulletin  No.  4,  pp.  113,  114,  313.  The 
railway  employees  were  under  its  direc- 
tion, and  were  in  no  way  controlled  by 
their  former  employers.  See  Bulletin 
No.  4,  p.  168,  §§  5, 198  et  seq.,  330  et  seq. 
It  is  obvious,  therefore,  that  no  liability 
arising  out  of  the  operation  of  these  sys- 
tems was  imposed  by  the  common  law 
upon  the  owner-compapies,  as  their  in- 
terest in  and  control  over  the  systems 
were  completely  suspended. 

The  contention  that  the  company  is 
liable  for  acts  or  [558]  omissions  of  the 
Director  Qeneral  in  operating  the  Mis- 
souri Pacific  Railroad  rests  wholly  upon 
the  following  provision  of  §  10  of  the 
Federal  Control  Act:* 

''That  carriers  while  under  Federal 
control  shall  be  subject  to  all  laws  and 
liabilities  as  common  carriers,  whether 
arising  under  state  or  Federal  laws  or 
at  common  law,  except  in  so  far  as  may 
be  inconsistent  with  the  provisions  of 
this  act  or  any  other  act  applicable  to 
such  Federal  control  or  with  any  order 
of  the  President.  Actions  at  law  or 
suits  in  equity  may  be  brought  by  and 
against  such  carriers  and  judgments 
rendered  as  now  provided  by  law;  and 
in  any  action  at  law  or  suit  in  equity 
against  the  carrier  no  defense  shall  be 
made  thereto  upon  the  ground  that  the 
carrier  is  an  instrumentality  or  agency 
of  the  Federal  government.  .  .  .  But 
no  process,  mesne  or  final,  shall  be  levied 
against  any  property  under  such  Fed- 
eral control." 

It  is  urged  that,  since  §  10,  in  terms, 
continues  the  liability  of  "carriers  while 
under  Federal  control,"  and  permits 
suit  against  them,  it  should  be  construed 
as  subjecting  the  companies  to  liability 


for  acts  or  omissions  of  the  Railroad 
Administration,  although  they  are  de- 
prived of  all  power  over  the  properties 
and  the  personnel  And  it  is  said  that 
this  construction  would  not  result  in 
hardship  upon  the  companies,  since  the 
just  compensation  provided  by  the  act 
would  include  any  loss  from  jud^nenta 
[559]  of  this  sort.  Such  a  radical  de- 
parture from  the  established  concepts  of 
legal  liability  would  at  least  approach 
the  verge  of  constitutional  power.  It 
should  not  be  made  in  the  absence  of 
compelling  language.  United  States  ex 
rel.  Atty.  Oen.  v.  Delaware  &  H.  Co.  213 
U.  S.  366,  408,  53  L.  ed.  836,  848,  29 
Sup.  Ct.  Rep.  527.  There  is  none  such 
here. 

The  plain  purpose  of  the  above  pro- 
vision was  to  preserve  to  the  general 
public  the  rights  and  remedies  against 
common  carriers  which  it  enjoyed  at 
the  time  the  railroads  were  taken  over 
by  the  President,  except  in  so  far  as 
such  rights  or  remedies  might  interfere 
with  the  needs  of  Federal  operation. 
The  provision  applies  equally  to  cases 
where  suits  against  the  carrier  com- 
panies were  pending  in  the  courts  on 
December  28,  1917;  to  cases  where  the 
cause  of  action  arose  before  that  date 
and  the  suit  against  the  company  was 
filed  after  it;  and  to  cases  where  both 
cause  of  action  and  suit  had  arisen  or 
might  arise  during  Federal  operation. 
The  government  was  to  operate  the  car- 
riers, but  the  usual  immunity  of  the 
sovereign  from  legal  liability  was  not  to 
prevent  the  enforcement  of  liabilities 
ordinarily  incident  to  the  operation  of 
carriers.  The  situation  was  analogous 
to  that  which  would  exist  if  there  were 
a  general  receivership  of  each  transpor- 
tation system.  Operation  was  to  be 
continued  as  theretofore,  with  the  old 
personnel,  subject  to  change  by  execu- 
tive order.  The  courts  were  to  go  on 
entertaining  suits  and  entering  judg- 
ments under  existing  law,  but  the  prop- 
erty in  the  hands  of  the  President  for 
war  purposes  was  not  to  be  disturbed. 
With  that  exception,  the  substantial 
legal  rights  of  persons  having  dealings 
with  the  carriers  were  not  to  be  affected 
by  the  change  of  control. 

This   purpose   Congress   accomplished 


<  The  provision  in  §  10  concerning  suits 
is  in  subBtance  the  same  as  that  contained 
in  the  following  paragraph  of  the  Procla- 
mation of  the  President  of  December  26, 
191V : 

''Except  with  the  prior  written  assent  of 
said  Director,  no  attachment  by  mesne 
process  or  <m  execution  shall  be  levied  on 
1090 


or  against  any  of  the  property  used  by  any 
of  said  transportation  systems  in  the  con- 
duct  of  their  business  as  common  carriers; 
but  suits  may  be  brought  by  and  against 
said  carriers  and  judgments  rendered  as 
hitherto  until  and  except  so  far  as  said 
Director  may,  by  general  or  special  orden, 
otherwise  determine." 

IftO  U.  8. 
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by  providing  that  ''carriers  while  under 
Federal  control"  should  remain  subject 
to  all  then-existing  laws  and  liabilities, 
and  that  they  might  sue  and  be  sued  as 
theretofore.  Here  the  term  "carriers'', 
was  used  as  it  is  understood  in  common 
[5d0]  speech, — meaning  the  transpor- 
tation systims,  as  distinguished  from  the 
corporations  owning  or  operating  them. 
Congress  had,  in  §  1,  declared  that  such 
was  its  meaning.  The  President  took 
over  the  physical  properties,  the  trans- 
portation systems,  and  placed  them 
under  a  single  directing  head;  but  he 
took  them  over  as  entities,  and  they 
were  always  dealt  with  as  such  (Bull. 
No.  4,  p.  113).  Each  system  was  re- 
quired to  file  its  own  tariffs.  General 
Order  No.  7,  Bull.  4,  p.  151.  Each  was 
requii^ed  to  take  an  inventory  of  its 
materials  and  supplies.  General  Order 
No.  10,  id.  p.  170.  Each  Federal  treas- 
urer was  to  deal  with  the  finances  of  a 
single  system;  his  bank  account  was  to 
be  designated  ''(Name  of  Railroad), 
Federal  Account."  General  Order  No. 
37,  id.  p.  313.  Each  of  165  systems  was 
named  individually  in  the  order  pro- 
mulgating the  wage  awards  of  the  Rail- 
road Wage  Commission.  General  Order 
No.  27,  id.  pp.  198,  200.  And  through- 
out the  orders  and  circulars  there  are 
many  such  expressions  as  "two  or  more 
railroads  or  boat  lines  under  Federal 
control."  See  General  Order  No.  11,  id. 
p.  170.'  It  is  this  conception  of  a 
transportation  system  as  an  entity 
which  dominates  §  10  of  the  act.  The 
systems  are  regarded  much  as  ships  are 
regarded  in  admiralty.  They  are  dealt 
with  as  active,  responsible  parties,  an- 
swerable for  their  own  wrongs.  But 
since  levy  or  execution  upon  their  prop- 
erty was  precluded  as  inconsistent  with 
the  government's  needs,  the  liability  of 
the  transportation  [561]  system  was  to 
be  enforced  by  allowing  suit  to  be 
brought  against  whoever,  as  the  party 
operating  the  same,  was  legally  respon- 
sible under  existing  law,  although  it  be 
the  government. 


Thus,  under  §  10^  if  the  eause  of 
action  arose  prior  to  government  con- 
trol, suit  might  be  instituted  or  con- 
tinued to  judgment  against  the  company 
as  though  there  had  been  no  taking  over 
by  the  government,  save  for  the  im- 
munity of  the  physical  property  from 
levy,  and  the  pawer  of  the  President  to 
regulate  suits  in  the  public  interest,  as 
by  fixing  the  venue,  or  the  time  for 
trial.^  If  the  cause  of  action  arose 
while  the  government  was  operating  the 
system,  the  "carrier  while  under  Fed- 
eral control"  was,  nevertheless,  to  be 
liable  and  suable.  This  means,  as  a 
matter  of  law^  that  the  government  or 
its  agency  for  operation  could  be  sued^ 
for  under  the  existing  law  the  legal  per- 
son in  control  of  the  carrier  was  respon- 
sible for  its  acts.  See  Oracle  v.  Palmer, 
8  Wheat.  605,  632,  633,  5  L.  ed.  696,  703. 
The  title  by  which  ^uit  should  be 
brought — the  person  who  should  be 
named  as  defendant — was  not  designat- 
ed in  the  act.  In  the  absence  of  ex- 
plicit direction,  it  was  perhaps  natural 
that  those  wishing  to  sue  the  carrier 
should  have  named  the  company  as  de- 
fendant when  they  sought  to  hold  the 
government  liable.  It  doubtless  seemed, 
as  suggested  in  McNulta  v.  Lochridge, 
141  U.  S.  327,  331,  332,  36  L.  ed.  796, 
799,  800,  12  Sup.  Ct.  Rep.  11,  that  suit 
should  be  brought  against  the  transpor- 
tation company  "by  name  'in  the  hands 
of  or  'in  the  possession  of  a  receiver," 
or  Director  General.  All  doubt  as  to 
how  suit  should  be  brought  was  cleared 
[562]  away  by  General  Order  No.  50, 
which  required  that  it  be  against  the 
Director  General  by  name.* 

As  the  Federal  Control  Act  did  not 
impose  any  liability  upon  the  companies 
on  any  cause  of  action  arising  out  of  the 
operation  of  their  systems  of  transpor- 
tation by  the  government,  the  provision 
in  Order  No.  50,  authoriziner  the  substi- 
tution of  the  Director  General  as  de- 
fendant in  suits  then  pending,  was  with- 
in his  power;  the  application  of  the  Mis- 
souri Pacific  Railroad  Company  that  it 


S  By  §  12  of  the  act  receipts  from  the 
operation  of  each  carrier  are  the  property 
of  the  United  States,  and,  unless  otherwise 
directed  by  the  President,  they  are  to  be 
kept  in  the  custody  of  the  same  officers, 
and  accounted  for  in  the  same  way,  as  be- 
fore Federal  control.  Disbursements  are  to 
be  made  from  this  fund  without  appropri- 
ation,  in  the  manner  provided  by  the 
accounting  regulations  of  the  Interstate 
Commerce  Commission.  Under  those  reg- 
ulations judgments  for  damages  are  charge- 
able to  the  operation  of  the  railroad,  and 
are  payable  out  of  the  general  receipts. 
•5  Ii.  ed. 


«  Muir  V.  Louisville  &  N.  R.  Co.  247  Fed. 
888;  Wainwright  v.  Pennsylvania  R.  Co. 
253  Fed.  459;  Di  Tommaso  v.  R.  Co.  28 
Pa.  Dist.  R.  473;  Bolton  v.  Hines,  143  Ark. 
601,  221  S.  W.  459;  Le  Clair  v.  Montpelier 
&  W.  River  R.  Co.  93  Vt.  92,  106  Atl.  687 ; 
Benjamin  Moore  &  Co.  v.  Atchison,  T.  &  S. 
F.  R.  Co.  106  Misc.  58,  174  N.  Y.  Supp.  60; 
Re  Announcements  &  Special  Rules  of  Prao- 
tice,  50  Inters.  Com.  Rep.  797,  798. 

B  "It  is  therefore  ordered,  that  actions  at 
law,  suits  in  equity,  and  proceedings  in 
admiralty  hereafter  brought  in  any  court 
based  on  contract,  binding  upon  the  Direct- 
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be  dismissed  from  this  action  should 
have  been  granted;  and  the  judgment 
against  it  should,  therefore,  be  re- 
versed.* 

[563]  Second.  The  contention  that 
the  Director  General,  being  the  carrier,  is 
liable  for  the  penalty  imposed  by  the 
Arkansas  statute,  is  rested  specifically 
upon  the  clause  in  §  10,  to  the  effect 
that  the  carriers  "shall  be  subject  to  all 
laws  and  liabilities  as  common  carriers, 
whether  arising  under  state  or  Federal 
laws  or  at  common  law,"  and  the  provi- 
sion in  §  15,  that  the  "lawful  police 
regulations  of  the  several  states"  shall 
continue  unimpaired.  By  these  provi- 
sions the  United  States  submitted  itself 
to  the  various  laws,  state  and  Federal, 
which  prescribed  how  the  duty  of  a  com- 
mon carrier  by  railroad  should  be  per- 
formed, and  what  should  be  the  remedy 
for  failure  to  perform.  By  these  laws 
the  validity  and  extent  of  claims  against 
the  United  States,  arising  out  of  the 
operation  of  the  railroad,  were  to  be 
determined.  But  there  is  nothing  either 
in  the  purpose  or  the  letter  of  these 
clauses  to  indicate  that  Congress  in- 
tended to  authorize  suit  against  the 
jrovernment  for  a  penalty,  if  it  should 
fail  to  perform  the  legal  obligations  im- 
posed. The  government  undertook,  as 
carrier,  to  observe  all  existing  laws;  it 
undertook  to  compensate  any  person  in- 
jured through  a  departure  by  its  agents 
or  servants  from  their  duty  under  such 


law;  but  it  did  not  undertake  to  punish 
itself  for  any  departure  by  the  imposi- 
tion upon  itself  of  fines  bnd  penalties, 
or  to  permit  any  other  sovereignty  to 
punish  it.  Congress  is  [564]  not  to  be 
assumed  to  have  adopted  the  method  of 
fines  paid  out  of  public  funds  to  insure 
obedience  to  the  law  on  the  part  of  the 
government's  railway  employees.  The 
Director  General  adopted  a  much  more 
effective  and  direct  method:  "Now  that 
the  railroads  are  in  the  possession  and 
control  of  the  government,  it  would  be 
futile  to  impose  fines  for  violations  for 
said  laws  and  orders  upon  the  govern- 
ment, therefore  it  will  become  the  duty 
of  the  Director  General  in  the  enforce- 
ment of  said  laws  and  orders  to  impose 
punishments  for  wilful  and  inexcusable 
violations  thereof  upon  the  person  or 
persons  responsible  therefor."  General 
Order  No.  8,  id.  p.  167. 

The  purpose  for  which  the  govern- 
ment permitted  itself  to  be  sued  was 
compensation,  not  punishment.  In  is- 
suing General  Order  No.  50,  the  Direc- 
tor General  was  careful  to  confine  the 
order  to  the  limits  set  by  the  act,  by 
concluding  the  first  paragraph  of  the 
order:  **Provided,  however,  that  this 
order  shall  not  apply  to  actions^  suits, 
or  proceedings  for  the  .ecovery  of  fines, 
penalties,  and  forfeitures."  Wherever 
the  law  permitted  compensatory  dam- 
ages, they  may  be  collected  against  the 
carrier    while    under    Federal    control. 


or  General  of  Railroads,  claim  for  death 
or  injury  to  person,  or  for  Iors  and  dam- 
ape  to  property,  arising  since  December  31, 
1!)17,  and  growing  out  of  the  possession, 
use,  control,  or  operation  of  any  railroad 
or  system  of  transportation  by  the  Direct- 
or General  of  Railroads,  which  action, 
8uit,  or  proceeding  but  for  Federal  control 
might  have  been  brought  against  the  car- 
rier company,  shall  be  brought  against  Wil- 
liam G.  McAdoo,  Director  General  of  Rail- 
roads, and  not  otherwise;  provided,  how- 
ever, that  this  order  shall  not  apply  to 
actions,  suits  or  proceedings  for  the  recov- 
ery of  fines,  penalties  and  forfeitures.   .   .  . 

*'The  pleadings  in  all  such  actions  at 
law,  suits  in  equity,  or  proceedings  in  ad- 
miralty, now  pending  against  any  carrier 
company  for  a  cause  of  action  arising  since 
December  31,  1917,  based  upon  a  cause  of 
action  arising  from  or  out  of  the  operation 
of  any  railroad  or  other  carrier,  may  on 
application  be  amended  by  substituting  the 
Director  General  of  Railroads  for  the  car- 
rier company  as  party  defendant  and  dis- 
missing the  company  therefrom." 

6  The  great  weight  of  authority  In  the 
Federal  courts  is  in  favor  of  this  view. 
See  Rutherford  v.  Union  P.  R.  Co.  254  Fed. 
880;  Dahn  v.  McAdoo,  256  Fed.  549,  —  C. 
C.  A.  — ,  267  Fed.  105;  Mardia  v.  Hines, 
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258  Fed.  945,  i—  C.  C.  A.  — ,  267  Fed.  171; 
Hatcher  v.  Atchison,  T.  &  S.  F.  R.  Co.  258 
Fed.  952;  Haubert  v.  Baltimore  &  O.  R. 
R.  Co.  259  Fed.  361;  Nash  v.  Southern  P. 
Co.  260  Fed.  280;  Westbrook  v.  Director 
General,  263  Fed.  211;  Blevina  v.  Hines, 
264  Fed.  1005 ;  Erie  R.  Co.  v.  Caldwell,  — 
C.  C.  A.  — ,  264  Fed.  947;  Pullman  Co.  t. 
Sweeney,  14  A.L.R.  230,  —  C.  C.  A.  -^,  269 
F?d.  764;  Hines  v.  Smith,  270  Fed.  132. 
Contra,  Jensen  v.  Lehigh  Valley  R.  Co.  255 
Fed.  795;  Johnson  v.  McAdoo,  257  Fed. 
757;  Dampskibs  Actieselskabet  Sangstad  v. 
Hustis,  257  Fed.  862;  The  Catawissa,  257 
Fed.  863. 

The  cases  in  the  state  courts  show  a  con- 
siderable diversity  of  view.  See  Com.  v. 
Louisville  &  N.  R.  Co.  189  Ky.  309,  11 
A.L.R.  1446,  224  S.  W.  847;  McGrath  v. 
Northern  P.  R.  Co.  46  N.  D.  — ,  177  N.  W. 
383;  Peacock  v.  Detroit,  G.  H.  &  M.  R.  Co. 
208  Mich.  403,  8  A.L.R.  964,  175  N.  W. 
580;  Castle  v.  Southern  R.  Co.  112  S.  C. 
407,  8  A.L.R.  959,  99  S.  £.  846;  Robinson 
v.  Central  of  Georgia  R.  Co.  150  Ga.  41,  102 
S.  E.  532;  Galveston,  H.  &  S.  A.  R.  Co. 
V.  Wurzbach,  —  Tex.  Civ.  App.  — ,  219  S. 
W.  252.  Contra,  Mobile  &  0.  R.  Co.  v. 
Jobe,  122  Misc.  696,  84  So.  910;  Ringquist 
V.  Duluth,  M.  &  N.  R.  Co.  146  Minn.  147, 
176  N.  W.  344. 

15«  V.  8. 


1920.  NORFOLK-SOUTHERN  R.  CO.  t.  OWENS.  564,  665 

Such   damages   may  reasonably  include  NORFOLK-SOUTHERN  RAILROAD  COM- 
interest  and  costs.    See  Hines  v.  Taylor,  PANY,  Petitioner, 

—   Fla.   — ,   84    So.    381.     But   double  ^'  ^ 

damages,     penalties,     and     forfeitures,  ^-  ^  OWENS. 

which   do   not   merely   compensate    but  ^g^  g   ^   Reporter's  ed.  665,  566.) 

punish,  are  not  withm  the  purview  of  ^ 

the  statute.    See  Hines  v.  Taylor,  supra;       xhis  case  is  governed  by  the  decision  in 
Jackson-Tweed  Lumber  Co.  v.  Southern  Missouri  Pacific  Railroad  Company  v.  Ault, 
R.   Co.   113   S.   C.  236,  101   S.   E.   924.  ante,  1087. 
The    amount    recovered    in    the    pres- 
ent   case    over    and    above    the    wages  [No.  223.] 
due  and  unpaid,  with  interest,  is  in  the  .         ,.,     ,,-,^«,      t^.j,t        •■ 
nature  of  a  punishment.    It  is  called  a  ^^^^^  ^'<^  ^^'  l^^^'    ^^^^^  J'^*  ^' 
penalty  in  the  state   statute.     The  su- 
preme court  of  Arkansas  had  held  that  p.^   ^Rjrp   ^^   Certiorari   to   the    Su- 
it was  not  technically  a  penalty,  declar-  \J     ^^^^  ^ourt  of  the  State  of  North 
mg:     "It  IS  allowed  for  a  double  pur-  Carolina   to   review   a  judgment   which 
pose,-as  a  compensation  for  the  delay,  ^^^^^^    ^    judgment    of    the    Superior 
and  as  a  punishment  for  the  failure  to  ^ourt  of  Tyrrell  County,  in  that  state, 
fn^Ki^^  'I  composed  of  all  the  elernents  assessing  a  statutory  piialty  against  a 
[565]  and  serves  all  the  purposes  of  ex-  railroad  company  and  the  Director  Gen- 
emplary  damages."  Leep  v.  St.  Louis,  I.         ,     Rpvarspd 

M.  &  S.  R.  Co.  68  Ark.  407,  440,  441,  23   ^^^J'     aoI/7oan  Kni^w    17«  M    r    ^f{ 
T  r>  A    ncA    At    A       o*.   i>        lAn    ok  o        oc®  same  case  below,  17o  M.  C  oZo, 
L.R.A.  264,  41  Am.  St.  Rep.  109,  25  S.   ^qo  S   E  617 

W.   75.     But  whether  in   a  proceeding       muJ  *Ai.„  J« ^  -f«*«^  :•.  ♦!.«  ^^i^;^^ 
i.  i.1-     T\-      i.      i^  1  -i.    1-  11  I-         inc  tacts  are  stated  m  tne  opinion, 

against  the  Director  General  it  shall  be  ^ 

deemed  compensation  or  a  penalty  pre-  Mr.  W.  B.  Rodman,  Jr.,  argued  the 

sents  a  question   not  of  state,   but  of  cause  and  filed  a  brief  for  petitioner : 

Federal,  law.     Whatever  name   be  ap-  A  transportation  company,  while  un- 

plied,  the  element  of  punishment  clear-  der  Federal  control,  is  not  liable  to  a 

ly  predominates,  and  Congress  has  not  shipper   for   a   penalty    for   failure    to 

given  its  consent  that  suits  of  this  char-  transport  a  shipment  within  a  reason- 

acter    be    brought    against    the    United  able  time. 

States.     The  judgment  against  the  Di-  Mardis  v.  Hines,  258  Fed.  945;  Erie  R. 

rector  General,  so  far  as  it  provided  for  Co.  v.  Caldwell,  264  Fed.  947;  Cravens 

recovery  of  the  penalty,  was  erroneous.  v«  Hines,  —  Mo.  App.  — ,  218  S.  W. 

The  case  is  properly  here  on  writ  of  912;  Westbrook  v.  Director  General,  263 

error.     The  petition  for  writ  of  certi-  Fed.  211;  Castle  v.  Southern  R.  Co.  112 

orari,  consideration  of  which  was  post-  S.  C.  407,  8  A.L.R.  959,  99  S.  E.  846; 

poned  to  the  hearing  on  the  merits,  is  Hatcher  &  Snyder  v.  Atchison,  T.  &  S. 

therefore  deiued.  F.  R.  Co.  258  Fed.  952;  Schumacher  v. 

Judgment  reversed.  Pennsylvania  R.  Co.  106  Misc.  564,  175 
■                                ^1 

Note. — On  Federal  control  of  public  to    Apex   Transp.    Co.    v.    Garbade,    62 

utilities — see  notes  to  Dantzler  Lumber  L.R.A.  513. 

Co.  V.  Texas  &  P.  R.  Co.  4  A.L.R.  1680;       On  how  and  when  questions  must  be 

Peacock  v.  Detroit,  G.  H.  &  M.  R.  Co.  raised  and  decided  in  a  state  court  in 

8  A.L.R.  969;  Spring  v.  American  Teleg.  order  to  make  a  case  for  a  writ  of  error 

&  Teleph.  Co.  10  A.L.R.  956;  Com.  v.  from  the  Supreme  Court  of  the  United 

Louisville  &  N.  R.  Co.  11  A.L.R.  1450,  States—see  note  to  Mutual  L.  Ins.  Co.  v. 

and  Pullman  Co.  v.  Sweeney,  14  A.L.R.  McGrew,  63  L.R.A.  33. 

^^*  ,  ,  ,  .  n  'i.  i»  On  what  the  record  must  show  re- 
On  the  general  subject  of  writs  of  gpecting  the  presenUtion  and  decision 
error  froin  the  United  States  Supreme  ^^  ^  ^^^^^^  question  in  order  to  con- 
Court  to  state  courts-see  notes  to  Mar-  ^^^  jurisdiction  on  the  Supreme  Court 
tin  V.  Hunter,  4  L.  ed.  U.  S.  97;  Ham-  «  /  tt«u«,i  Gfof/.«  ^^  «  «^«f  ^^  ^^^^ 
Win  V.  Western  Land  Co.  37  L.  ed.  U.  S.  f  the  United  States  on  a  wnt  of  error 

267;  Re  Buchanan,  39  L.  ed.  U.  S.  884,    J^  *  «t*^«  "^"^T^^V}?.^  °''''^®''  ""• 

and  Kipley  v.  Hlinois,  42  L.  ed.  U.  S.   Los  Angeles,  63  L.R.A.  47L 

ggg        r   -f  y  Q^   ^jjj^|.  questious   the  Federal   Su- 

dn^hat  adjudications  of  state  courts  preme  Court  will  consider  in  reviewing 

can  be  brought  up  for  review  in  the  Su-  the  judgments  of  state  courts— see  not© 

preme  Court  of  the  United  States  by  to  Missouri  ex  rel.  Hill  v.  Dockery,  63 

writ  of  error  to  those  courts — see  note  L.R.A.  67L 
•5  li.  ed.  ^••^ 
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N.  Y.  Supp.  84;  Haubert  v.  Baltimore 
&  0.  R.  Co.  259  Fed.  361  j  Harman  v. 
Hines,  113  S.  C.  179,  101  S.  E.  925; 
Rutherford  v.  Union  P.  R.  Co.  254  Fed. 
880. 

No  brief  was  filed  for  respondent. 

[566]  Mr.  Justice  Brandeis  delivered 
the  opinion  of  the  court: 

This  case  comes  here  on  writ  of  cer- 
tiorari (251  U.  S.  550,  64  L.  ed.  409,  40 
Sup.  Ct.  Rep.  342)  to  the  supreme  court 
of  North  Carolina,  which  affirmed  (178 
N.  C.  325,  100  S.  E.  617)  a  judgment  of 
$21  against  the  Norfolk-Southern  Rail- 
road Company  in  favor  of  Owens,  a  ship- 
per. The  amount  was  assessed  under  a 
statute  of  the  state  as  a  penalty  for  un- 
due delay  in  making  delivery  of  an  in- 
trastate shipment  made  March  27,  1918. 
At  that  time  the  railroad  was  in  the 
possession  and  control  of  the  govern- 
ment, and  was  being  operated  by  the 
Director  General  under  the  Federal  Con- 
trol Act  of  March  21,  1918,  chap.  25,  40 
Stat,  at  L.  451,  Comp.  Stat.  §  31153a, 
Fed.  Stat.  Anno.  Supp.  1918,  p.  757. 
The  only  question  presented  for  decision 
is  whether  the  company  was  liable  for 
the  penalty.  We  are  of  opinion  that  it 
was  not,  for  the  reasons  stated  in  Mis- 
souri P.  R.  Co.  V.  Ault,  decided  this  day 
[256  U.  S.  554,  ante,  1087,  41  Sup.  Ct. 
Rep.  593]. 

Reversed. 


WESTERN    UNION    TELEGRAPH    COM- 
PANY,  Petitioner, 

V. 

ESTEVE  BROTHERS  &  COMPANY. 

(See   8.  C.   Reporter's   ed.   560-575.) 

Telegraphs  —  limiting  liability  —  un- 
repeated  cablegram  »  assent  of  send- 
er. 

Since  the  amendment  of  June  18, 
1910,  to  the  Interstate  Commerce  Act, 
bringing  telegraph  and  cable  companies 
within  the  operation  of  that  act,  and  pro- 
viding that  telegraph  and  cable  messages 
may  be  classified  into  day,  night,  repeated, 
unrepeated,  letter,  commercial,  press,  gov- 


ernment, and  such  other  classes  aa  are  just 
and  reasonable,  and  different  rates  be 
charged  for  the  different  classes  of  mes- 
sages, the  sender  of  an  unrepeated  cable- 
gram from  a  foreign  country  is,  without 
assent  in  fact,  bound  as  a  matter  of  law 
by  the  provision  in  the  company's  lawfully 
established  tariff,  limiting  liability  for  mis- 
take in  transmission  of  unrepeated  cable- 
grams to  the  amount  of  the  company's 
share  of  the  tolls  collected,  where  such  tar- 
iff offers  alternative  rates  for  repeated  and 
unrepeated  cable  messages,  since  any  devia- 
tion from  the  lawful  rate  would  violate  the 
statutory  requirement  of  equality  and  uni- 
formity of  rates. 

[For  other  cases,  see  Telegraphs,  II.  in  DIceat 
Sup.  Ct.  1908.] 

[No.  491.] 

Argued   April    12   and   13,   1921.     Decided 

June  1,  1921. 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit  to  review  a  judgment 
which  affirmed  a  judgment  of  the  Dis- 
trict Court  of  the  United  States  for  the 
Eastern  District  of  Louisiana  in  favor 
of  plaintiff  in  a  suit  against  a  telegraph 
company  to  recover  damages  for  a  mis- 
take in  transmission  of  a  cablegram. 
Reversed. 

See  same  case  below,  —  C.  C.  A.  — , 
268  Fed.  22. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Bosh  Taggart  and  John  0. 
Milbum  argued  the  cause,  and,  with 
Messrs.  Francis  Raymond  Stark,  Joseph 
L.  Egan,  and  W.  B.  Spencer,  filed  a  briel' 
for  petitioner: 

The  fundamental  purpose  of  the 
Commerce  Act  would  be  defeated  if  the 
sender  could  secure  a  higher  measure  of 
liability  for  the  same  rate  by  writing 
his  message  on  plain  paper  instead  of 
on  the  usual  message  blank. 

Western  U.  Teleg.  Co.  v.  Texas,  105  U. 
S.  460,  26  L.  ed.  1067;  Postal  Teleg.- 
Cable  Co.  v.  Warren-Godwin  Lumber 
Co.  251  U.  S.  27,  64  L.  ed.  118,  40  Sup. 
Ct.  Rep.  69;  Western  U.  Teleg.  Co.  v. 
Boegli,  251  U.  S.  315,  64  L.  ed.  281,  40 
Sup.  Ct.  Rep.  167;  Western  U.  Teleg.  Co. 
Speight,   254   U.    S.    17,   ante,   104,   41 


Note. — On  the  applicability  of  stipu- 
lation as  to  repeating  telegraph  messages 
to  failure  or  delay  in  transmission  or  de- 
livery— see  note  to  Box  v.  Postal  Teleg. 
Cable  Co.  28  L.R.A.(N.S.)  566. 

On  validity  of  limitation  of  liability 
for  unrepeated  messages — see  notes  to 
Western  U.  Teleg.  Co.  v.  Milton,  11 
L.R.A.(N.S.)  561;  Strong  v.  Western  U. 
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Teleg.    Co.  30    L.R.A.{N.S.)     409,    and 

Western  U.  Teleg.  Co.  v.  Dant,  L.R.A. 

1915B,  685. 

On   liability  for  failure   to   properly 

transmit  or  deliver  a  message  pertaining 

to   the   negotiation  for,  or  offer  of,  a 

contract — see  note  to  Western  U.  Teleg. 

Co.  y.  Sights,  42  L.R.A.(N.S.)  419. 

Xft«  V.  8. 
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Snp.  Ct.  Rep.  11;  Postal  Teteg.-Cable 
Co.  V.  Dickerson,  254  U.  S.  609,  ante, 
436,  41  Sup.  Ct.  Bep.  60;  Western  U. 
Teleg.  Co.  v.  Crovo,  220  U.  S.  364,  55 
L.  ed.  498,  31  Sup.  Ct.  Bep.  399;.We8t- 
ern  U.  Teleg.  Co.  t.  James,  162  U.  S. 
650,  40  L.  ed.  1105,  16  Sup.  Ct.  Rep. 
934;  Weatern  U.  TelBg.  Co.  v.  Commer- 
cial Mill.  Co.  218  U.  S.  406,  54  L.  ed. 
1088,  3C  L.R,A.(N.S.)  220,  31  Sup.  Ct. 
Rep.  59,  21  Aon.  Cas.  815;  Gardner  t. 
Western  U.  Teleg.  Co.  145  C.  C.  A.  399, 
231  Fed.  405,  denied  in  243  U.  S.  644, 
61  L.  ed.  944,  37  Sup.  Ct.  Rep.  406; 
Clay  County  Produce  Co.  v.  Western  U. 
Teleg.  Co.  44  Inters.  Com.  Rep.  670. 

The  public  are  bound  by  the  tariffs  on 
file  with  the  Interstate  Commerce  Com- 
mission, regardless  of  knowledge,  assent, 
or  even  misrepresentation. 

Gulf.  C.  &  S.  F.  B.  Co.  V.  Hefley,  158 
U.  S.  98,  39  L.  ed.  910,  15  Sup.  Ct.  Bep. 
802;  Texas  &  P.  R.  Co.  v.  Mu^,  202 
U.  8.  242,  50  L.  ed.  1011,  26  Sup.  Ct. 
Rep.  628;  Louisville  &  N.  R.  Co.  v.  Mbi- 
well,  237  U.  S.  94.  59  L.  ed.  853,  L.R.A, 
1915F;,  665,  P.U.B.1915C,  300,  35  Sup. 
Ct.  Rep.  494. 

A  limitation  of  liability  contained  in 
or  filed  with  the  tariffs  is  an  essential 
part  of  the  rate,  and  a  shipper  or  pas- 
senger is  bound  thereby,  even  though  he 
has  no  knowledge  thereof,  and  has  not 
assented  thereto. 

Boston  &  M.  B.  Co.  v.  Hooker,  233 
U.  S.  97,  58  L.  ed.  868.  L.R.A.1915B, 
450,  34  Sup.  Ct.  Rep.  526,  Ann.  Caa. 
1915D,  593. 

More  than  a  cjuarter  of  a  century  ago 
Ibis  court  recognized  the  validity  of  the 
un  repeated -mesa  age  etipulstion. 

Primrose  v.  Western  U.  Tel  eg.  Co.  154 
U.  S.  1,  38  L.  ed.  883,  14  Sup,  Ct.  Rep. 
1098, 

The  establishment  of  the  message 
classification,  made  it  a  legal  classiRca- 
tion  without  reference  to  the  fact  of 
filing  with  the  Commission, 

Stephens  v.  Ohio  State  Teleph,  Co. 
240  Fed.  759;  Shawnee  Mill.  Co.  v. 
Postal  Teleg.-Cable  Co.  101  Kan,  307, 
L,R.A.1917F,  844,  166  Pac.  493, 

The  Commerce  Act  applies  to  incom- 
ing cablegrams :  certainly  to  their  trans- 
mission and  delivery  within  the  United 
States. 

Galveston,  H.  &  S.  A.  R.  Co.  v.  Wood- 
bnry,  254  U.  S.  367,  ante,  301.  41  Sup. 
Ct.  Rep,  114;  13  C.  J.  "Contracts,"  p. 
257;  The  Kensington,  183  U.  S.  263,  46 
L.  ed.  190,  22  Sup.  Ct.  Rep,  102;  Com- 
mercial Cable  Co.  v.  Western  U.  Tel%. 
Co.  45  Inters.  Com.  Bep.  33. 
•5  Ii.  ed. 


Mbnta  U.  LamMm  argued  the 
and,  with  Mr.  J.  Blanc  Monroe, 
brief  for  respondents : 
looker  Case  (Boston  &  M.  B.  Co. 
ter,  233  U.  S.  97,  58  L.  ed.  868, 
915B,  450,  34  Sup.  Ct.  Rep.  526, 
as.  1916D,  593),  departed  from 
led  general  rule  (denying  a  lim- 

of  liability  without  clearly  ex- 
contract  therefor)  only  because 

peremptory  requirement  of  the 
[uiring  railroads  to  file  and  post 
and  providing  that  no  legal  rates 
itbout  such  flling.  There  is  no 
quirement  of  the  law  as  to  tele- 
ind  telephone  companies,  whose 
re  eEFective  without  flling. 
)  &  P.  B.  Co.  V.  Abilene  Cotton 
204  U.  S.  426,  437,  51  L.  ed.  653, 

Sup.  Ct.  Rep.  350,  9  Ann.'Cas. 
Inited  States  v.  Miller,  223  U.  S. 
!,  56  L.  ed.  668,  569,  32  Sup.  Ct. 
3;  Tews  &  P.  K.  Co.  v.  Cisco  Oil 
14  U.  S.  449,  452,  51  L.  ed.  562, 

Sup.  Ct,  Rep.  358;  Kansas  City 
■n  R.  Co.  V.  Carl,  227  U.  S,  639, 
Bd.  683,  33  Sup.  Ct.  Bep.  391 ; 
■i,  K.  &  T.  B,  Co.  V.  Harriinan, 
S.  657,  57  L.  ed.  690,  33  Sup.  Ct. 
7;  Chicago,  R.  I.  &  P.  R.  Co.  v. 
,  232  U,   S.  490,  58  L.  ed.  697, 

Ct.  Rep.  383. 

e  the  law  does  not  require  the 
r  posting  of  tariffs,  the  public  is 

on  notice  by  the  voluntary  and 
oiled  election  of  one  telegraph 
y  to  file  tariffs. 

^■c.  350;  20  B.  C.  L.  355;  Glenn 
s,  35  Md.  208,  6  Am.  Rep.  389-. 

V.  Denoncour,  68  N.  H.  1,  44 
;  Williams  T.  Logan,  32  Ga.  165; 
r.  Houston,  R.  M,  Charit.  (Ga.) 
ueller  v.  Engeln,  12  Bush,  441; 
I  V.  Bell,  92  Va.  229,  23  S.  E. 
luh  V.  Morris,  40  Okla.  288,  137 
74;  Pitcher  v.  Barrows,  17  Pick. 
Am.  Dec.  306;  Burck  v.  Taylor, 
S.  634,  38  L,  ed.  578,  14  Sup.  Ct. 
B- 

provisions  of  §  1  of  the  Inter- 
3mmerce  Act,  as  to  olassiflcatioi^ 
ages,  are  permissive  only. 
1    Teleg.-Cable    Co.    v.    Warren- 

Lumher  Co.  251  V.  S.  27,  64  L. 

40  Sup.  Ct,  Rep,  69. 

if  it  were  shown  that  the  tele- 
ompany's  failure  in  this  easa  to 
ms   providing  for  limitation   of 

amounted  to  discrimination  for 
iie  telegraph  company  might  be 
d,  that  would  not  Justify  the 
ttion  of  the  innocent  plaintiff. 

J.  51&  517:  UerehanU'  Cotton 
lOtft 
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Press  &  Storage  Co.  v.  Insurance  Co.  of 
N.  A.  151  U.  S.  368,  38  L.  ed.  195,  4 
Inters.  Com.  Rep.  499,  14  Sup:  Ct.  Rep. 
367;  Gibbs  &  S.  Mfg.  Co.  v.  Brucker, 
111  U.  S.  597,  28  L.  ed.  534,  4  Sup.  Ct. 
Rep.  572;  Williston,  Contr.  §  1631,  p. 
2868. 

The  decision  in  Shawnee  Mill.  Co.  v. 
Postal  Teleg.-Cable  Co.  101  Kan.  307, 
L.R.A.1917F,  844, 166  Pac.  493,  rests  up* 
on  Kansas  statutes  requiring  the  filing 
of  tariffs  by  telegraph  companies. 

The  message  was  paceived  by  defend- 
ant at  Havre.  The  American  law  could 
not  operate  extra  territorially  to  create 
a  limitation  of  liability  not  expressly 
contracted  for. 

Liverpool  &  G.  W.  Steam  Co.  v. 
Phenix  Ins.  Co.  (The  Montana)  129  U. 
S.  397,  32  L.  ed.  788,  9  Sup.  Ct.  Rep. 
469;  International  Harvester  Co.  v.  Mc- 
Adam,  142  Wis.  114,  26  L.R.A.(N.S.) 
774, 124  N.  W.  1042,  20  Ann.  Cas.  614. 

[568]  Mr.  Justice  Brandeia  delivered 
the  opinion  of  the  court: 

In  September,  1917,  the  Western 
Union  Telegraph  Company  delivered  to 
Esteve  Brothers  &  Company  at  New 
Orleans,  Louisiana,  an  unrepeated  cable 
message  from  the  latter's  main  office  at 
Barcelona,  Spain,  directing  a  sale  for 
future  delivery  of  2,000  bales  of  cotton. 
The  message  actually  seht  had  directed 
the  sale  of  200  bales.  The  error  in  trans- 
mission resulted  in  a  loss  to  Esteve 
Brothers  &  Company  of  $31,095.  To  re- 
cover compensation  for  this  loss  they 
sued  the  Western  Union  in  a  state  court 
of  Louisiana.  The  case  was  removed  to 
the  Federal  district  court,  and  there  was 
tried  by  jury  upon  these  additional  stip- 
ulated facts: 

The  message  was  sent  over  lines  of  the 
Spanish  government  telegraph  from  Bar- 
celona to  Paris,  and  thence  over  lines  of 
the  French  government  to  Havre. 
There  it  was  delivered  to  the  Western 
Union,  transmitted  by  its  cable  to  New 
York  city,  and  thence  over  its  land  lines 
to  New  Orleans.  The  error  in  transmis- 
sion occurred  on  these  land  lines.  The 
charge  of  $6.60,  paid  at  Barcelona  for 
transmitting  the  message,  represented 
the  sum  of  the  local  rates  on  the  several 
connecting  lines.  The  Western  Union's 
share  was  $4.65;  and,  of  this,  $3.75 
was  apportioned  to  the  cable  system  and 
90  cents  to  the  land  lines.  This  West- 
em  Union  rate  was  established  by  its 
tariff  of  telegraph  and  cable  rates,  in 
force  since  some  time  prior  to  June  18, 
1910.  Under  the  act  of  that  date,  chap- 
ter 309,  36  Stat,  at  L.  544,  making  tel- 
egraph and  cable  companies  subject  to 
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the  Act  to  Regulate  Commerce,  this  tar- 
iff had  been  filed  with  the  Interstate 
Commerce  Commission  in  May,  1916,  by 
its  permission,  and  pursuant  to  an  ap- 
propriate resolution  of  the  company. 
The  tariff  so  filed  embodied  the  long- 
used  classification  of  messages,  rules 
and  regulations,  including  the  provision 
that  the  company  ''shall  not  [569]  be 
liable  for  mistakes  ...  in  transmission 
.  .  .  of  any  unrepeated  message,  be- 
yond the  amount  of  that  portion  of  the 
tolls  which  shall  accrue  to  it.''  The 
plaintiffs  did  not  in  fact  assent  to  this 
limitation  of  liability.  They  did  not, 
in  sending  the  message  at  Barcelona, 
use  a  blank  containing  the  provisions  so 
limiting  liability.  They  did  not  have 
actual  knowledge  of  the  resolution  of 
the  company,  or  of  the  filing  of  the  tar- 
iffs with  the  Interstate  Commerce  Com- 
mission. 

The  plaintiffs  contended  at  the  trial 
that,  in  view  of  the  above  facts,  they 
were  entitled  to  a  verdict  for  the  full 
amount  of  their  loss.  The  company  con- 
tended that,  since  the  message  had  not 
been  repeated,  the  verdict  should  be 
limited  to  $4.65,  the  amount  received 
by  it  as  tolls.  A  verdict  was  directed 
for  $31,095,  with  interest;  judgment 
thereon  was  affirmed  by  the  United 
States  circuit  court  of  appeals  for  the 
fifth  circuit  (—  C.  C.  A.  — ,  268  Fed.  22), 
and  a  petition  for  writ  of  certiorari  was 
granted  (254  U.  S.  624,  ante,  444,  41 
Sup.  Ct.  Rep.  13).  The  sole  question 
presented  for  our  decision  is  the  amount 
of  damages  recoverable. 

For  more  than  fifty  years  prior  to 
the  transaction  here  in  suit  the  Western 
Union  had  maintained  these  two  classes 
of  rates  for  general  cable  and  telegraph 
service.  The  usual  or  basic  rate  was 
for  service  practically  at  the  sender's 
risk,  liability  being  limited  to  the 
amount  of  the  toll  collected.  Another 
special  rate  entitled  the  sender  to  have 
the  message  repeated  back  to  the  point 
of  origin,  and  rendered  the  company 
liable  in  case  of  mistake  or  nondelivery 
up  to  fifty  times  the  amount  of  the  extra 
charge.  The  extra  charge  for  this  addi- 
tional service  was  for  telegrams  one  half 
and  for  cables  one  quarter  of  the  basie 
rate.  In  Primrose  v.  Western  U.  Teleg. 
Co.  154  U.  S.  1,  38  L.  ed.  883, 14  Sup.  Ct. 
Rep.  1098,  decided  in  1894,  this  classifica- 
tion of  rates  and  the  limitations  upon  the 
company's  liability  were  declared  by 
this  court  to  be  reasonable  and  valid, 
in  the  absence  of  wilful  misconduct  or 
gross  negligence.  The  [570]  limitation 
upon  the  company's  common-law  liabili- 
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ty  was  held  to  be  in  the  nature  of  con- 
tract; and  this  liability,  unlike  that  of  a 
common  carrier^  was  not  an  insurer's.  It 
was  merely  for  the  damage  flowing  from 
failure  to  use  due  care  in  transmission. 
Primrose  v.  Western  U.  Teleg.  Co. 
supra,  14.  Since  the  limitation  of  lia- 
bility was  in  the  nature  of  contract,  the 
provision  had  to  be  brought  home  to  the 
sender  of  a  message  in  order  to  be 
legally  binding  upon  him.  Assent  by 
the  sender  was  ordinarily  established  if 
the  message  was  written  upon  one  of 
the  company's  blanks,  which  set  forth 
the  limitation  of  liability.  Primrose  v. 
Western  U.  Teleg.  Co.  supra,  25;  com- 
pare Cau  V.  Texas  &  P.  R.  Co.  194  U.  S. 
427,  431,  48  L.  ed.  1053,  1056,  24  Sup. 
Ct.  Rep.  663,  16  Am.  Neg.  Rep.  659. 
Whether,  in  view  of  long-established 
practice,  the  mere  sending  of  a  message, 
although  not  written  on  such  a  blank, 
imported  assent  to  the  usual  terms  of 
the  rate,  involved,  then,  an  issue  of  fact. 
See  New  Jersey  Nav.  Co.  v.  Merchants' 
Bank,  6  How.  344,  383,  12  L.  ed.  465, 
482.  The  question  presented  for  our  de- 
cision is  whether,  since  the  amendment 
of  June  18,  1910,  to  the  Act  to  Regulate 
Commerce,  the  sender  is,  without  assent 
in  fact,  bound  as  matter  of  law  by  the 
provision  limiting  liability,  because  it 
is  a  part  of  the  lawfully  established 
rate. 

The  Act  of  June  18,  1910,  chap.  309, 
I  7,  36  Stat,  at  L.  539,  544,  Comp.  Stat. 
§§  993,  8563,  5  Fed.  Stat.  Anno.  2d  ed. 
p.  1108,  4  Fed.  Stat.  Anno.  2d  ed.  p.  337, 
broadened  the  scope  of  the  Act  to  Reg- 
ulate Commerce  to  include  ''telegraph, 
telephone  and  cable  companies  (whether 
wire  or  wireless)  engaged  in  sending 
messages  from  [a]  state  ...  to  any 
foreign  country."  And  whatever  may 
have  been  the  legal  incidents  of  trans- 
mitting the  message  from  Barcelona  to 
Havre  under  Spanish  and  French  law, 
the  Western  Union,  in  sending  the  mes- 
sage over  its  own  lines  from  Havre  to 
New  Orleans,  was  governed  by  the  pro- 
visions of  that  act.  Galveston,  H.  & 
S.  A.  R.  Co.  V.  Woodbury,  254  U.  S.  357, 
ante,  301,  41  Sup.  Ct.  Rep.  114.  In  the 
third  paragraph  of  §  1  of  the  amended 
act.  Congress  provided  that  messages 
might  be  ''classified  [571]  into  day, 
night,  repeated,  unrepeated,  letter,  com- 
mercial, press,  government  and  such  oth- 
er classes  as  are  just  and  reasonable, 
and  different  rates  [might]  ...  be 
charged  for  the  different  classes  of 
messages."  Acting,  in  May,  1916,  under 
the    authority    of    that    provision,    the 

Western  Union,  by  appropriate  aetion, 
€5  li.  ed. 


approved  the  tariff  involved  in  the 
present  case,  and,  by  permission  of  the 
Interstate  Commerce  Commission,  filed 
with  it  the  tariff,  including  the  provi- 
sions here  in  question.  The  company 
was  not  required  so  to  do  by  the  terms 
of  the  act  or  by  any  order  of  the  Com- 
mission; compare  25th  Annual  Report 
I.  C.  C.  (1911)  pp.  5,  6.  But  the  rate, 
long  before  established,  then  formally 
adopted  and  filed,  was  thereafter  the 
only  lawful  rate  for  an  unrepeated 
message,  and  the  limitation  of  liability 
became  the  lawful  condition  upon  which 
it  was  sent.  Postal  Teleg.-Cahle  Co.  v. 
Warren-Godwin  Lumber  Co.  251  U.  S. 
27,  30,  64  L.  ed.  118,  120,  40  Sup.  Ct. 
Rep.  69;  Cultra  v.  Western  U.  Teleg. 
Go.  44  Inters.  Com.  Rep.  670,  674. 

The  lawful  rate  having  been  estab* 
lished,  the  company  was,  by  the  provi- 
sions of  §  3  of  the  Act  to  Regulate 
Commerce,  prohibited  from  granting  to 
anyone  an  undue  preference  or  advan- 
tage over  the  public  generally.  For,  as 
stated  in  Postal  Teleg.-Cable  Co.  v. 
Warren-Godwin  Lumber  Co.  supra,  30.. 
the  "Act  of  1910  was  designed  to  and 
did  subject  such  companies,  as  to  their 
interstate  business,  to  the  rule  of  equal- 
ity and  uniformity  of  rates."  If  the 
general  public,  upon  paying  the  rate  for 
an  unrepeated  message,  accepted  siil)- 
stantiallv  the  risk  of  error  involved  in 
transmitting  the  message,  the  company 
could  not,  without  granting  an  undue 
preference  or  advantage,  extend  differ- 
ent treatment  to  the  plaintiff  here. 
The  limitation  of  liability  was  an  in- 
herent part  of  the  rate.  The  company 
could  no  more  depart  from  it  than  it 
could  depart  from  the  amount  charged 
for  the  service  rendered. 

The  Act  of  1910  introduced  a  new 
principle  into  the  legal  relations  of  the 
telegraph  companies  with  their  [572] 
patrons  which  dominated  and  modified 
the  *  principles  previously  governing 
them.  Before  the  act  the  companies  had 
a  common-law  liability  from  which  they 
might  or  might  not  extricate  themselves, 
according  to  views  of  policy  prevailing 
in  the  several  states.  Thereafter,  for 
all  messages  sent  in  interstate  or  for- 
eign commerce,  the  outstanding  consid- 
eration became  that  of  uniformity  and 
equality  of  rates.  Uniformity  demand- 
ed that  the  rate  represent  the  whole 
duty  and  the  whole  liability  of  the  com- 
pany. It  could  not  be  varied  by  agree- 
ment; still  less  could  it  be  varied  by 
lack  of  agreement.  The  rate  became, 
not,  as  before,  a  matter  of  contract,  by 
which  a  legal  liability  could  be  modified, 
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but  as  a  matter  of  law,  by  which  a  uni- 
form liability  was  imposed.  Assent  to 
the  terms  of  the  rate  was  rendered  im- 
material, because,  when  the  rate  is  used, 
dissent  is  without  effect.  This  princi- 
ple was  established  in  cases  involving 
the  limitation  upon  a  carrier's  liability 
for  baggage  by  Boston  &  M.  R.  Co.  v. 
Hooker,  233  U.  S.  97,  58  L.  ed.  868, 
L.R.A.1915B,  450,  34  Sup.  Ct.  Rep.  526, 
Ann.  Cas.  1915D,  593,  and  Galveston,  H. 
&  S.  A.  R.  Co.  V.  Woodbury,  decided  by 
this  court  December  13,  1920,  supra.  In 
the  former  ease  it  was  said:  ''If  the 
charges  filed  were  unreasonable,  the 
only  attack  that  could  be  made  upon 
such  regulation  [limiting  liability] 
would  be  by  proceedings  contesting 
their  reasonableness  before  the  Inter- 
iltate  Commerce  Commission.  While 
they  were  in  force  they  were  equally 
binding  upon  the  railroad  company  and 
all  passengers  whose  baggage  was  trans- 
ported by  carriers  in  interstate  com- 
merce." So,  here,  the  limitation  of 
liability  attached  to  the  unrepeated  ca- 
ble rate  is  binding  upon  all  who  send 
messages  to  or  from  foreign  countries 
until  it  is  set  aside  as  unreasonable  by 
the  Commission. 

It  is  strongly  argued  that  the  rule  is 
not  applicable  to  the  situation  before 
us,  because  of  the  difference  in  the  pro- 
visions of  law  which  govern  the  estab- 
lishment of  railroad  and  of  telegraph 
rates.  The  railroad  rate  is  established, 
and  can  only  be  established,  by  filing 
the  tariff  with  [573]  the  Commission. 
Telegraph  companies  may  initiate  rates 
without  filing  tariffs  with  the  Commis- 
sion. Clay  County  Produce  Co.  v.  West- 
em  U.  Teleg.  Co.  supra.  Plaintiffs  in- 
sist that  it  is  the  filing  and  subsequent 
publication  of  the  railroad  rate  which 
gives  it  the  force  of  law,  and  requires 
the  shipper  to  take  notice  of  it.  But 
the  contention,  by  dwelling  unduly 
upon  the  procedural  features  of  the  act, 
would  defeat  the  end  which  Congress 
had  in  view.  Both  railroad  and  tele- 
graph-cable rates  are  initiated  by  the 
carrier.  It  is  true  that  a  railroad  rate 
does  not  have  the  force  of  law  unless  it 
is  filed  with  the  Commission.  But  it  is 
not  true  that  out  of  the  filing  of  the  rate 
grows  the  rule  of  law  by  which  the 
terms  of  this  lawful  rate  conclude  the 
passenger.  The  rule  does  not  rest  upon 
the  fiction  of  constructive  notice.  It 
flows  from  the  requirement  of  equality 
and  uniformity  of  rates  laid  down  in  §  3 
of  the  Act  to  Regulate  Commerce. 
Since   any    deviation   from    the    lawful 

rate  would  involve  either  an  undue  pref- 
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erenee  or  an  unjust  discrimination,  a 
rate  lawfully  established  must  apply 
equally  to  all,  whether  there  is  knowl- 
edge of  it  or  not.  Congress  apparently 
concluded,  in  the'  light  of  discrimina- 
tion theretofore  practised  by  railroads 
among  shippers  and  localities,  that  in 
transportation  by  rail  equality  could  be 
secured  only  by  provisions  involving  the 
utmost  definiteness  and  constant  official 
supervision.  Accordingly,  by  §  6  it  for- 
bade a  carrier  of  goods  from  engaging 
in  transportation  unless  its  rates  had 
been  filed  with  the  Commission;  and  it 
prohibited,  under  heavy  penalties,  de- 
parture in  any  way  from  the  terms  of 
those  rates  when  filed.  In  the  case  of 
telegraph  and  cable  companies  Coni^ess 
appears  to  have  considered  that  such 
stringent  provisions  were  not  required 
to  secure  the  end  in  view.  It  did  not 
make  filing  with  the  Commission  a  con- 
dition precedent  to  the  existence  of  a 
lawful  telegraph  and  cable  rate.  When, 
therefore,  the  Western  Union  initiated 
and  established  this  [574]  reasonable 
rate,  the  principle  of  equality  and  uni- 
formity laid  down  in  §  3  required  that 
it  should  have  exactly  the  same  force  and 
effect  as  the  rate  initiated  by  a  rail  carrier 
and  filed  according  to  the  provisions  of  § 
6. 

It  was  suggested  that  the  attempted 
limitation  of  liability  must  fail  under 
the  rule  recently  applied  in  Union  P.  K. 
Co.  V.  Burke  [255  U.  S.  317,  ante,  650,  41 
Sup.  Ct.  Rep.  283],  decided  February  28, 
1921,  because  both  the  alternative  rates 
offered  in  the  Western  Union  tariff  for 
cable  messages  were  for  limited  liabil- 
ity, and  because,  therefore,  no  offer  was 
made  to  the  sender  of  a  rate  under 
which  the  company  would  assume  full 
liability  for  all  losses  suffered  through 
its  negligence.  It  is  by  no  means  clear 
that  the  rule  of  the  Burke  Case — estab- 
lished for  common  carriers  of  goods — 
should  be  applied  to  telegraph  and  cable 
companies.  See  the  Primrose  Case,  154 
U.  S.  p.  14,  38  L.  ed.  889,  14  Sup.  Ct. 
Rep.  1098.  In  any  event,  it  is  not  ap- 
plicable here.  The  Western  Union  did 
not,  as  in  the  case  of  telegrams,  offer 
to  send  cable  messages  upon  a  special 
valuation  to  be  made  by  the  sender  and 
paid  for  by  an  extra  charge  "based 
upon  such  vlilue  equal  to  ^  of  1^  per 
cent  thereof."  But  it  offered  alternative 
rates  for  repeated  and  for  unrepeated 
cable  messages.  This  long-established 
classification  was  expressly  recognized 
as  just  and  reasonable  for  cable  as  well 
as  for  telegraph  messages  in  the  iimend- 

ment  made  by  the  Act  of  June  18,  1910, 
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to  §  1  of  the  Act  to  Kegulate  CommerM.  the    government    to    pay    more    than    the 

The  proTUion  in  the  termo  offered  by  "n""""*  appropriated  wai  Dot  within  the 

the  comoanv  is  ■  P"**"^    ■*'    ^■^^    Secretary    of    W*r,    under 

me  conapany  'a-  .., ,.^^  the  River  and  Harbor  Act  of  July  26,  lfll2, 

To  ffuard  against  mistakes  or  delajB  ^^^j^     „   appropriation  for  completing  a 

the    sender   of   a    cable    message    should  apeciflej   improvement,   and  providing  in   | 

order   it   repeated;   that   is,    telegraphed  g   that  whenever   the   appropriatione   made 

back   to   the   originating   office   for  eom-  or  authorized  to  be  made  for  the  completion 
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repeated  message  rate  is  charged  in  ad-  insufficient  therefor,  the  Secretary  of  War 
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this  is  an  unrepealed  message  and  paid  "*'  ^'  '^'"?'.?J  Eng.neera   apply  the  fund. 

,  I,  "— ~o  f  B„  appropriated  or  authorized  to  tlie  proie- 

lor  as  sacn.  ^ution  o(  the  work.— eapeci ally  in  view  of 

.     .     .     this  company  shall  not  be  the  provieione  of  U.  S.  Rev.  Stat,  g  3733, 

liable   for  mistakes  or   delays  in   trans-  that   no   contract   for   any   public   improve- 

misaion  or  delivery     ...     of  any  un-  ment  shall   bind   the  government  to  pay  a 

repeated     [575]     message,    beyond    the  larger  sum  than  the  amount  in  the  Treas- 

amount  of  that  portion  of  the  tolls  which  ^y  appropriaUd  for  the   gpecillc  purpose, 

shall  accrue  to  this  compflnv,  .  .  .   fnorl  "•><*  "'  »*  ^732  and  5503,  and  of  the  Act  of 

of   any    repeated    message,' beyond   fifty  ^i""'J^-  ^'^^  !'"'',"■'  ""  """'"   Ix  -x"" 

..         •',,     '^     .  "^  .     ■',    .       ,,y  BtTued  to  authorize  the  execution  of  a  con- 

t.mea    Ihe    extra    sum    received    by    this  tract   involving   the   payment  of   money   in 

company  from  the  sender  for  repeating  „ce»i  of  appropriations  made  by  law  unlera 

such  message  over  its  own  lines.     .     ,     ,"  auch  art  ahall,  in  speciflc  terms,  declare  an 

The  repeated  rate,  offering  greater  ac-  appropriation   to  be   made,  or   that  a  cod- 

curacy   and   greater   liability   in   case  of  tract  may  be  executed, 

error,  was  open  to  anyone  who  wished  ^^figtlt^up"^  iflos"]"''"^  "*"'"■  '^'"  "^  '" 

to  pay  the  extra  amount  for  extra  se-  p^^^^  g^.^^  _  ^„„^„^t,  _  conwruo- 
oiirity.     W  he  her   the   limitation   of  ha-        uon  -  exceeding  approprl«tlon. 
bihty   preacrihed   for  the   repeated  mes-  2.  No  intention  to  bind  the  government 

sage  would  be  valid  as  against  a  sender  for  any  amount  in  excess  of  that  appropri- 

who  had  endeavored,  by  having  the  mes-  atcd    by    Congreas    for    completing   an    im- 

sage    repeated,    to    secure    the    greatest  provement  can  be  deduced  from  provisions 

care    on    the.  part   of   the   company,   we  '"   »  contract  for  doing  the  worlt  at   unit 

have  no  occasion  to  decide,  becauae  it  is  "*««    {?'   ^^'^'"g   soft   material   and   for 

not  raised  by  the  facts  before  ns.    It  is   ""^"kV"^/  "f'  .?'*TT"l*^"'<if  .*  '  °1 

,    ,        •'  ,    .       ,      1.     .....  ,-        available  funile,  the  United  States  reserves 

enough  to  sustain  the  limitation  of  lia-  ,he  right  to  require  the  removal  of  such 
lilhty  attached  to  the  unrepeated  rate  yardage  as  will  complete  the  work,  be  it 
that  another  special  rate  was  offered  for  more  or  leas  than  the  quantities  estimated, 
messages  of  value  and  importance,  and  (For  other  «■?■,  nee  United  Stotes.  VI.  d.  Id 
not  availed  of.  The  fact  that  the  alter-  .  ^'■*"  ^"P"  <^'-  ^°°^-^ 
native  rate  had  tied  to  it  a  provision  APP'OPJ;'" »' on •- work  already  done 
_!.■  u     'B  .     1.  J        -   L.   1.     «        J   »      u  3.  Worli  already  done  was  not  within 

which,  if  tested,  might  be   found  to   be    the  purview  of  the  provision  of  the  Act  of 
void,  is  not  material  m  a  case  where  no    October   2,   19U,   making  an   appropriation 

-«._i J.  ._  ... J. — . —  -r  :.     ^^  ^g  expended  under  the  direction  of  the 

Secretary   of   ^V^r   and   the   supervision   of 

the  Chief  of  Engineers,  for  the  preservation 

:    sad  maintenance  of  existing  river  and  har-~ 

bor  works,  and  tor  the  prosecution  of  such 

projects  theretofore  authorized  as  may  be 

most  desirable  in  the  interests  of  commerce 

and   navigation,   and   most  economical   and 

JOHN  B.  SUTTON,  Trustee  of  the  EsUte    advantageous  in  the  execution  of  the  work. 

of    Hillsboro   Dredging   Company,    Bank-     '*'g;,p"'Jft'^  I'^g'^  •*•  APPropr>a"oa".  i"  Digmt 

'  f'  Cnltcd   States  —  contraf^ta  —  overpajr- 

UNITED  STATES.  ""4"  aT  unauthorlwd  payment  to  a  gov- 

(See  S.  C.  Reporter's  ed,  676-682.)  ernment  contractor  may  be  deducted   from 

payments  thereafter  made  to  the  same  con- 

United  States  —  contracts  —  validity  —   tractor   for  work  under   a  wholly  different 

exceeding  appropriation.  contract. 

1.  The   making   of   a   contract   binding    [por  other  eases,  see  United  BUtee,  VI.  a.  In 
— Digest  Sup.  Ct  1908,] 

Not«.— As  to  what  is  public  purpose  unli«d  States  —  impUed  contract*. 
for  which   money   may   be   appropriated  G.  No   government  official   can,   by  hU 

or  raised  by  taxation— see  note  to  Dag-  acts  or  omissions,  render  the  United  State* 

sett  V.  Coleau,  14  IIB.A.  474.  liable  as  upon  ao  implied  contiaet  for  work 
•  ft  L.  ea.  *»»• 
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done    by    a    government    contractor    after    work   done  under  the  direction  of  the 
th€  appropriation  therefor  was  exhausted,    officers  thus  charged  with  the  execution 

Ti?'^  n  "f  Tq?  ,°ffi7.*Vr"^^  ^""'l  rendered    ^,f  t^e  law  and  of  the  contract  creates  a 
the  United  States  liable  for  such  work  by    i:„u;i;f«  «..  ♦u^  •v««4.  ^^  *u^  j^i?     j     4.  * 
express  contract.  ^    liability  on  the  part  of  the  defendant  to 

[For  other  cases,  see  United  Stetes.  VI.  c.  In  P^X,  ^^^  ^^%  ^ork  done,  and  if  work  18 

Digest  Sup.  ct.  1908.]  80  done  under  written  contract  made  or 

United   States  —  Implied  contract.  authorized  by  law  to  be  made,  in  excess 

6.  The  subsequent  use  by  the  govern-  of  the  contract  specifications,  or  entirely 
ment   of   excavation   work   in   a   navigable  outside  of,  or  in  addition  to  the  written 

^f?r1hp  ?nnr/nrut1^^^^^  coutract,  and  such  work  inures  to  the 

after    the   appropriation    thereior   was   ex-    ,        />i.     u  xi      tt   •!.  j    o^  x 

hausted,  does  not  imply  a  promise  to  pay  ^^^^^}  ^f  the  United   States,  or  is  ac- 

for  such  excess  work  if,  at  any  time  there-  cepted  by  the  proper  public  officers,  a 

after,   Congress  should  appropriate  money  promise  to  pay  its  reasonable  value  is 

to  \ye  applied  in  completing  the  improve-  implied    and   enforced,   notwithstanding 

ment.  the  fact  that  the  appropriation  turns  out 

"7/iffP.s?*Sup'*ct'  lOOsT**"*  ^***^*  ^^'  ""*  '°  *^  ^®  inadequate  to  pay  for  the  same. 

Implied   contracts  -  use   of   structure  ,  ,f  ^^P™?.'^  ^-  ^I?^*f ^,  ^j?*f«'  ^®  9^  S' 

built  by  another.  ■^^^'f  Collins  V.  United  States,  15  Ct.  Q. 

7.  Whenever  a  structure  is  permanent-  35;  4  Ops.  Atty.  Gen.  600;  Freedman's 
ly  affixed  to  real  property  belonging  to  an  Bank  v.  United  States,  16  Ct.  CI.  20; 
individual  without  the  latter*s  consent  or  Grant  v.  United  States,  5  Ct.  CI.  72. 
request,  he  cannot  be  held  responsible  be-  As  the  defendant  by  its  own  officers, 
cause  of  its  subsequent  use.  It  becomes  his  ^^ose  estimates  the  appellants  were 
by  being  annexed  to  the  soil,  and  he  is  not  compelled  to  relv  upon  by  the  terms  of 
obliged  to  remove  It  to  escape  liability.  He  .,  *^  .  .  .  %  j*?C  -^  ,,  •'^**"*'  *** 
is  not  deemed  to  have  accepted  it,  so  as  J^^  contract,  misled  the  appellants  as  to 
to  incur  an  obligation  to  pay  for  it,  merely  t^e  amount  ot  material  dredg^ed,  it  is 
because  he  has  not  chosen  to  tear  it  down,  difficult  to  see  upon  what  theory  the 
but  has  seen  fit  to  use  it.  court  can  hold  that  the  appellant  wa.s 
CFor  other  cnsoa  see  Contracts,  I.  b.  In  Digest  chargeable  with  constructive  knowledge 

w'  .?-,^L  \                •      *                       ^r  of  the  amount  of  funds  available. 

I  lilted  States  —  contracts  —  expense  of        t;,  .         jj   'a  j  oi.  *       ot  r-n,   rti    e^An 

Hiiperliitendenoc  -  extra  work  -  mis-  Ferris  v.  United  States,  27  Ct.  CI.  542. 

take  of  government  agent.  ^^  appropriation  per  se  merely  im- 

8.  If,  througli  mistake  of  the  govern-  poses  limitations  upon  the  government's 
meiit's  representatives,  more  work  is  done  own  agents;  it  is  a  definite  amount  of 
jiiid  work  is  continued  for  a  longer  period  money  intrusted  to  them  for  distribu- 
than  was  contracted  for  or  authorized,  the  tion;  but  its  insufficiency  does  nqt  pay 
expenses  of  superintendence  incident  to  the  ^^e  government's  debts,  nor  cancel  ite 
mistake  sh.nild  be  borne  by  the  government,  obligations,  nor  defeat  the  rights  of  oth- 
and  lh<!  contractor  should  not  be  made  to  ^    ..      '                                   ^ 

suffer   bv   the   depletion   of   the   appropria-  ®^t??j  ^^'n.             tt  -^  j   o^  *        -ic  m. 

tion.      The    fund    otherwise    available    for  ^bid;  Collins  V.  United  states,  15  U. 

work  actuallv  performed  should  be  applied  CI.  35;  Parsons  v.  United  States,  15  Ct. 

to  that  purpose.  CI.  246;   Spofford  v.  United   States,  32 

(For  oihor  cnsos.   see  TInlted  States,  VI.  f.  In    Ct.  CI.  452. 

Digest  Sup.  Ct.  11)08.1  ^  q^^^-  ^^  constructive  contract  rests 

[No.  307.]  upon  the  equitable  principle  that  a  per- 
son shall  not  be  allowed  to  enrich  him- 

Argupd   April  29,  1921.     Decided  June  1,  self  unjustly  at  the  expense  of  another 

1921.  when  the  acts  of  the  parties  or  others 

have   placed   in  the   possession   of  any 

APPEAL  from  the  Court  of  Claims  to  person   money  or  its  equivalent   under 

review  a  judgment  in  favor  of  the  such  circumstances  that,  in  equity  and 

United  States  in  a  suit  by  the  assignee  good  conscience,  he  ought  not  to  retain 

in  bankruptcy  of  a  government  contrac-  it,  and  which,  ez  sBquo  et  bono,  belongs 

tor.      Modified,    and,    as    modified^    af-  to  another. 

firmed.  MUler  v.  Schloss,  218  N.  Y.  407,  113 

See  same  case  below,  55  Ct.  CI.  193.  N.  E.  337. 

The  facts  are  stated  in  the  opinion.  _       .  ,   .     .  ^     ^\^    .,      a^.            ^ 

Special  Assistant  to  the  Attorney  Gen- 
Mr.  John  B.  Sutton  argued  the  cause,  eral  Davis  argued  the  cause,  and,  with 
and  Mr.  M.  Walton  Hendry  filed  a  brief  Messrs.  George  T.  Stormont  and  Wil- 
for  appellant:  liam  D.  Harris,  filed  a  brief  for  appellee: 
This  is  a  case  where  the  authority  to  Congress  did  not  authorize  the  making 
cause  the  work  to  be  done  and  to  make  of  a  contract  covering  more  work  than 
contract  therefor  is  complete,  so  that  all  could  be  paid  for  by  the  appropriation; 
J  J  00  »«  V.  8. 
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nor  did  the  Chief  of  Engineers  under- 
take to  contract  for  work  in  excess  of 
the  appropriation. 

Hooe  V.  United  States,  218  U.  S.  322, 
54  L.  ed.  1055,  31  Sup.  Ct.  Rep.  85; 
United  States  v.  McMullen,  222  U.  S. 
460,  56  L.  ed.  269,  32  Sup.  Ct.  Rep.  128; 
Bradley  v.  United  States,  98  U.  S.  104, 
113,  25  L.  ed.  105,  107. 

No  contract  can  be  implied  to  pay 
for  the  extra  work  where  the  govern- 
ment officers  had  no  authority  to  con- 
tract in  excess  of  the  appropriation,  and 
where  the  benefit  was  not  voluntarily 
accepted  by  the  government. 

Hart  V.  United  States,  95  U.  S.  316, 
318,  24  L.  ed.  479,  480;  Langford  v. 
United  States,  101  U.  S.  341,  346,  25 
L.  ed.  1010,  1012;  Moffat  v.  United 
States,  112  U.  S.  24,  31,  28  L.  ed.  623, 
625,  5  Sup.  Ct.  Rep.  10 ;  Camp  v.  United 
States,  113  U.  S.  648,  653,  28  L.  ed.  1081, 
1082,  5  Sup.  Ct.  Rep.  687;  Hume  v. 
United  States,  132  U.  S.  406,  414,  33  L. 
ed.  393,  396,  10  Sup.  Ct.  Rep.  134;  3 
Page,  Contr.  §  1516,  p.  2592;  Plumley 
V.  United  States,  226  U.  S.  545,  547,  57 
L.  ed.  342,  344,  33  Sup.  Ct.  Rep.  139; 
Shipman  v.  United  States,  18  Ct.  CI. 
138;  Hooe  v.  United  States,  supra. 

As  the  officers  of  the  government  were 
not  authorized,  under  the  Act.  of  July 
25,  1912,  to  contract  in  excess  of  the 
appropriation,  they  were  not  authorized 
to  pay  the  contractors  out  of  subse- 
quent appropriations  for  a  different  pur- 
pose, coming  into  their  hands,  and  the 
amount  so  paid  was  properly  deducted 
as  a  debt  from  the  moneys  due  the  con- 
tractor on  account  of  another  and  dif- 
ferent contract. 

Gratiot  v.  United  States,  15  Pet.  336, 
10  L.  ed.  759;  Wisconsin  C.  R.  Co.  v. 
United  States.  164  U.  S.  190,  41  L.  ed. 
399,  17  Sup.  Ct.  Rep.  45;  United  States 
v.  Burchard,  125  U.  S.  176,  31  L.  ed. 
662,  8  Sup.  Ct.  Rep.  832;  United  States 
v.  Saunders,  24  C.  C.  A.  649,  50  U.  S. 
App.  24,  79  Fed.  407;  McElrath  v. 
United  States,  102  U.  S.  426,  26  L.  ed. 
189. 

[577]  Mr.  Justice  Brandeia  delivered 
the  opinion  of  the  court: 

The  River  and  Harbor  Act  of  July  25 
1912,  chap.  253,  37  Stat,  at  L.  201,  209, 
Comp.  Stat.  §  9902,  made  this  appropri- 
ation: "Improving  channel  from  Clear- 
water harbor  through  Boca  Ciega  bay  to 
Tampa  bay,  Florida.  Completing  im- 
provement and  for  maintenance,  twenty 
thousand  dollars."  Sealed  proposals 
were  solicited,  and  on  January  21,  1913, 

a  contract  was  made  by  the  War  De- 
•ft  Ik  ed. 


partment  with  the  Hillsboro  Dredging 
Company  to  do  work  at  unit  rates  for 
dredging  soft  material  and  for  excavat- 
ing rock.  The  appropriation  was  ample 
to  defray  the  cost  at  these  rates,  assum- 
ing  that  the  quantities  of  material  to  be 
removed  did  not  greatly  exceed  the  esti- 
mates presented  by  the  specifications. 
It  was  provided  by  the  contract  that 
United  States  ''inspectors  will  keep  a 
record  of  the  work  done,''  and  also  that, 
''within  the  limits  of  available  xunds  the 
United  States  reserves  the  right  to  re- 
quire the  removal  of  such  yardage  as 
will  complete  the  work.  .  .  .  be  it 
more  or  less  than  the  quantities  above 
estimated.    .    .     " 

Work  was  begun  under  the  contract 
in  June,  1913,  and  payments  were  made 
monthly  on  estimates  of  the  government 
inspector.  Upon  these  estimates  both 
the  government  and  the  contractor  re- 
lied. About  May  15,  1914,  it  was  dis- 
covered that,  through  a  mistake  of  the 
inspector,  so  much  work  had  already 
been  done  that,  if  paid  for  at  the  unit 
rates,  it  would  call  for  an  amount  far 
in  excess  of  the  appropriation  available. 
The  government  engineer  in  charge  or- 
dered operations  discontinued  immedi- 
ately; and  this  contractor  had  no  fur- 
ther connection  with  the  work.  The 
work  already  done  amounted  at  the  unit 
price  to  $25,032.31.  The  aggregate  ap- 
propriation available  for  the  improve- 
ment— including  an  additional  $3,000 
made  by  Act  of  March  4,  1913,  chap. 
144,  37  Stat,  at  L.  801,  809— was  $23,- 
000.  Against  this  appropriation  the  gov- 
ernment [578]  charged  $1,732.90  for 
superintendence  and  office  expenses.  The 
balance — $21,267.10 — it  paid  to  the  con- 
tractor, leaving  unsatisfied  a  claim,  at 
the  unit  rates,  of  $3,042.74,  for  material 
dredged  or  excavated,  and  a  further 
claim  of  $1,551  for  the  cost  of  blasting 
rock  which  was  not  removed  because  of 
the  order  to  cease  work.  To  recover 
th^se  sums  the  assignee  in  bankruptcy 
of  the  Hillsboro  Company  brought  this 
suit  in  the  court  of  claims.  That  court 
entered  judgment  for  the  government 
(55  Ct.  CI.  193) ;  and  the  case  is  here  od 
appeal. 

First.  It  is  urged  that  the  Secretary 
of  War  was  authorized  by  Congress  ta 
make,  and  that  he  did  make,  a  contract 
with  the  Hillsboro  Company  not  only  to 
proceed  with  the  work,  but  for  its  com- 
pletion; and  that  the  United  States  is, 
therefore,  liable,  even  though  the  appro- 
priation proved  to  be  insufficient.  Two 
appropriations  had  been  made  for  this 
projeet  before  the  Aet  of  1912  above 
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referred  to ;  one  by  Act  of  June  25, 1910, 
chap.  382,  36  Stat,  at  L.  630,  644,  of 
$29,500,  for  "improving  channel  from 
Clearwater  harbor;"  the  other  by  Act 
of  February  27,  1911,  chap.  166,  36 
Stat,  at  L.  933,  941,  of  a  like  amount  for 
"completing  improvement."  The  Act  of 
July  25,  1912,  provided  by  §  8  (37  Stat, 
at  L.  233,  chap.  253,  Comp.  Stat.  §  9,877, 
9  Fed.  Stat.  Anno.  2d  ed.  p.  37)  that 
"whenever  the  appropriations  made  or 
authorized  to  be  made  for  the  comple- 
tion of  any  river  and  harbor  work  shall 
prove  insufficient  therefor,  the  Secre- 
tary of  War  may,  in  his  discretion,  on 
recommendation  of  the  Chief  of  Engi- 
neers, apply  the  funds  so  appropriated 
or  authorized  to  the  prosecution  of  the 
work."  But  by  none  of  these  acts  was 
any  authority  conferred  upon  the  Secre- 
tary of  War  to  complete  the  improve- 
ment, or  to  contract  to  expend  more 
than  the  amount  then  appropriated. 
On  the  other  hand,  §  3733  of  the  Revised 
Statutes  (Comp.  Stat.  §  6886,  8  Fed. 
Stat.  Anno.  2d  ed.  p.  355)  provides 
that  no  contract  "for  any  public  im- 
provement shall  bind  the  government  to 
pay  a  larger  sum  than  the  amount  in  the 
Treasury  appropriated  for  the  specific 
purpose."  See  [579]  also  §§  3732  and 
55.03  (Comp.  Stat.  §§  6884, 10,266,  8  Fed. 
Stat.  Anno.  2d  ed.  p.  351).  And  the  Act 
of  June  30,  1906,  chap.  3914,  provides 
by  §  9  (34  Stat,  at  L.  697,  764,  Conlp. 
Stat.  §  6763,  3  Fed.  Stat.  Anno.  2d  ed. 
p.  153)  that  "no  act  of  Congress  here- 
after passed  shall  be  construed  .  .  . 
to  authorize  the  execution  of  a  contract 
involving  the  payment  of  money  in  ex- 
cess of  appropriations  made  by  law,  un- 
less such  act  shall  in  specific  terms  de- 
clare an  appropriation  to  be  made  or 
that  a  contract  may  be  executed."  The 
Secretary  of  War  was,  therefore,  with- 
out power  to  make  a  contract  hindinpj 
the  government  to  pay  more  than  the 
amount  appropriated.  See  Bradley  v. 
United  States,  98  U.  S.  104,  113,  114, 
25  L.  ed.  105,  107.  Those  dealing  with 
him  must  be  held  to  have  had  notice  of 
the  limitations  upon  his  authority.  But 
there  is  nothing  in  the  contract  indicat- 
ing a  purpose  to  bind  the  government 
for  any  amount  in  excess  of  the  appro- 
priation. On  the  contrary,  it  limits  to 
the  amount  of  the  appropriation  the 
work  which  may  be  done. 

By  Act  of  October  2,  1914,  chap.  313, 
38  Stat,  at  L.  725,  Congress  appropri- 
ated the  sum  of  $20,000,000,  "to  be  ex- 
pended under  the  direction  of  the  Sec- 
retary of  War  and  the  sapervision  of 
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the  Chief  of  Engineers,  for  the  preser- 
vation and  maintenance  of  existing  river 
and  harbor  works,  and  for  the  prosecu- 
tion of  such  projects  heretofore  author- 
ized as  may  be  most  desirable  in  the  in- 
terests of  commerce  and  navigation  and 
most  economical  and  advantageous  ia 
the  execution  of  the  work."  Out  of  the 
sum  so  appropriated  $12,000  was  allot- 
ted by  the  Secretary  for  completing  the 
Clearwater  harbor  improvement;  and 
out  of  this  sum  there  was  paid  to  the 
contractor  in  November,  1914,  $3,046.44, 
being  the  unpaid  balance  at  unit  prices 
for  the  material  removed  prior  to  May 
15,  1914.  This  payment  was  later  dis- 
allowed by  the  auditor  for  the  War  De- 
partment and  the  Comptroller  of  the 
Treasury,  and  was  deducted  from  pay- 
ments made  to  the  contractor  under  a 
wholly  different  contract  for  work  in 
North  and  South  Carolina.  It  is  clear 
that  the  Act  of  1914  did  not  [580]  au- 
thorize the  application  of  any  part  of 
the  appropriation  to  work  theretofore 
done.  The  pa3'ment  therefrom,  haviii;;; 
been  unauthorized,  did  not  bind  the  gov- 
ernment; and  if  it  was  entitled  to  recov- 
er the  money,  the  method  pursued  in  do- 
ing so  was  proper.  Wisconsin  C.  R.  Co. 
V.  United  States,  164  U.  S.  190,  41  L.  ed. 
399,  17  Sup.  Ct.  Rep.  45;  Grand  Trunk 
Western  R.  Co.  v.  United  States,  252  U. 
S.  112,  64  L.  ed.  484,  40  Sup.  Ct.  Rep. 
309. 

Second.  It  is  contended  that  since  the 
contract  provided  that  the  government 
"inspectors  will  keep  a  record  of  the 
work  done,"  since  their  estimates  were 
relied  upon  by  the  contractor,  and  since, 
by  reason  of  the  inspector's  mistake,  the 
contractor  was  led  to  do  work  in  excess 
of  the  appropriation,  the  United  States 
is  liable  as  upon  an  implied  contract  for 
the  fair  value  of  the  work  performed. 
But  the  short  answer  to  this  contention 
is  that  since  no  official  of  the  govern- 
ment could  have  rendered  it  liable  for 
this  work  by  an  express  contract,  none 
can  by  his  acts  or  omissions  create  a 
valid  contract  implied  in  fact.  The  lim- 
itation upon  the  authority  to  impose 
contract  obligations  upon  the  United 
States  is  as  applicable  to  contracts  by 
implication  as  it  is  to  those  expressly 
made.  Nor  did  the  subsequent  use  of 
the  excavation  by  the  government  imply 
a  promise  to  pay  for  it  if  at  any  time 
thereafter  Congress  should  appropriate 
money  to  be  applied  in  completing  the 
improvement.  "Whenever  a  strneture  ii 
permanently  affixed  to  real  property  be- 
longing  to   an   individual,   without   hit 
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consent  or  request,  he  cannot  be  held  re- 
sponsible because  of  its  subsequent  use. 
It  becomes  his  by  being  annexed  to  the 
soil;  and  he  is  not  obliged  to  remove  it 
to  escape  liability.  He  ia  not  deemed 
to  have  accepted  it  so  as  to  incur  an 
obh^ation  to  pay  for  it,  merely  because 
he  has  not  chosen  to  tear  it  down,  but 
has  seen  fit  to  use  it."  United  States  v. 
Pacific  R.  Co.  120  U.  S.  227,  240,  30  L, 
ed.  634,  638,  7  Sup.  Ct.  Rep.  490.  And 
the  work  liere  in  question  was  not  done 
with  Ihe  consent  or  at  the  request  of  the 
United  States;  for  neither  the  govern- 
ment inspectors  [581]  nor  the  Secretary 
of  War  had  authority  either  to  obligate 
the  government  or  accept  voluntary 
services.  See  Revised  Stat.  §  3679,  as 
amended  March  3,  1905,  chap.  1484,  %  4, 
33  Stat,  at  L.  1257,  and  February  27, 
1906,  chap.  510,  §  3,  34  Stat,  at  L.  48, 
Comp.  Stat.  8  6778,  3  Fed.  Stat.  Anno. 
2d  ed.  p.  13S. 

There  is  no  necessity  to  consider  what 
may  be  the  equitable  rule  where  there  is 
a  claim  of  unjust  enrichment  through 
work  done  upon  the  land  of  another 
under  a  mistake  of  fact.  See  Bright  v. 
Bovd,  1  Story.  478,  Fed.  Cas.  No.  1875. 
2  Stor>-,  608.  Fed.  Cnn.  No,  1876;  Wil- 
liams V.  Gibhes,  20  How.  535,  538.  15 
L.  ed.  1013,  1014;  Canal  Bank  v.  Hud 
son.  111  U.  S.  66,  82,  83,  28  L.  ed.  354, 
359.  360,  4  Sup,  Ct.  Rep.  303;  Armstrong 
V.  Ashley,  204  U.  S.  272,  285,  51  L.  ed, 
482,  488,  27  Sup.  Ct.  Rep.  270.  Nor 
need  we  consider  whether  the  doctrine  is 
ever  applicable  to  transnctiona  with  the 
government.  For  the  right  to  sue  the 
United  States  in  the  court  of  clnims 
hfere  invoked  must  rest  upon  the  exist- 
ence of  a  contract  express  or  implied  in 
■fact.  United  States  v.  North  American 
Transp.  &  Trading  Co.  253  V.  S.  330, 
335,  64  L.  ed.  935,  938,  40  Sup.  Ct.  Rep. 
618. 

Third.  While  the  contractor  cannot 
recover  for  work  done  in  excess  of  the 
ftppropriation,  he  is  entitled  to  payment 
to  the  extent  of  the  available  appropri- 
ation. The  amount  appropriated  was 
$23,000.  The  contractor  received  only 
921,267.10.  It  appears  that  the  balance, 
91,732.90,  was  applied  to  superinteud- 
enee  and  office  expenses;  and  the  find- 
ings of  fact  state  that  the  contractor 
"was  charged  with  expenses  of  inspection 
during  an  extension  of  time  beyond  the 
contract  period  amounting  to  $722.47." 
The  appropriate  expense  of  super- 
intendence is  clearly  chargeable  against 
the  appropriation.  But  if,  through  mis- 
take of  the  government's  repreunta- 
es  L.  ed. 


tives,  more  work  is  done,  and  work  is 
continued  for  a  longer  period,  than  was 
contracted  for  or  authorized,  the  ex- 
penses of  superintendence  incident  to 
the  mistake  should  be  borne  by  the  gov- 
ernment; and  the  contractor  should  not 
be  made  to  suffer  by  the  depletion  of  the 
appropriation.  The  fund  otherwise  avail- 
able for  work  actually  performed  should 
be  applied  to  that  purpose.  [682}  The 
findings  of  fact  leave  us  in  doubt  wheth- 
er there  has  been  charged  against  this 
appropriation  any  sum  for  anperin- 
tendence  in  excess  of  amounts  properly 
chargeable;  and  counsel  were  unable  to 
remove  these  doubts,  to  which  attention 
was  called  at  the  argument.  Unless  the 
parties  can  agree  as  to  the  facts,  the 
case  should  be  remanded  to  the  Court  of 
Claims  to  determine  what,  if  any, 
amount,  was  erroneously  charged 
against  the  appropriations  aggregating 
$23,000;  and  for  the  amount  of  such  im- 
proper charges,  if  any,  judgment  should 
ba  entered  for  the  petitioner.  Except 
as  stated,  the  judgment  ia  affirmed. 
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DISTRICT  OF  COLUMBIA,  Petitioner, 
ABRAHAM  LISNER.     (No.  284.) 
(See  6.  C.  Reporter's  ed.  682-G88.) 

Conbtituiionsl  law  —  due  process  of 
law  ^  properly  rlglits  under  street  — 
revocable  license. 

1.  Permits     for     the    construction     by 

abutting  owners  of  vaults  under  side  walks 

Note. — As  to  what  constitutes  due 
process  of  law,  generally — see  n.tea  to 
People  T.  O'Brien,  2  L.R.A.  255;  Kuntz 
V.  Sumption,  2  L.R.A.  655;  R«  Gannon, 
5  L.R.A.  359;  Ulman  v.  Baltimore,  11 
L.R.A.  224;  Oilman  v.  Tucker,  13  L.R.A. 
304;  Pearson  v.  Yewdall,  24  L.  ed.  U. 
S.  436,  and  Wilson  v.  North  Carolina, 
42  L.  ed.  U.  S.  865. 

On  construction  of  statutes,  generally 

—see  notes  to  Riggs  v.  Paldter,  5  L.R.A. 

340;  Maillard  v.  Lawrence,  14  L.  ed.  U. 
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SUPREME  COUKT  OF  THE  UNITED  STATSa  OoT.  IteM, 

«ill  ba  ftrlctl^   oonitnud,   kod   a   T«it«d  revokft  tlie    lioenM  in    qnoitioii    at  uj 

proper^  rig^t  in  luch  vaulta  of  which  the  time 

owner,  would  be  deprived  without  due  proc-  ^{^^  city  StrMt.R.  Co.  t.  Sioux  City, 
CM  of  law  if  they  were  required  to  pay  100  ti  S  98  lOfi  107  *4  T  «]  fUUt  oni 
rental  conformably  to  the  proviiion.  of  tie  ix2  ,,  a""'  i^'i*"'  ™h  •?-.o9».  «*!* 
DUtrict  of  ColunAift  Appropriation  Act  of  2?^  11  Sup  Ct.  Bep.  226j  Union  Pasi. 
September  1,  1916,  g  7,  will  not  be  deemed  B  Co-  v.  Philadelphia,  101  U.  S.  528, 
to  paM  by  implication.  Unleu  a  perma-  537,  25  L.  ed.  912,  914;  Detroit  CitiUDs' 
nent  right  in  the  streets  ia  uneqaivocally  Street  B.  Co.  v.  Detroit  B.  Co,  171  U. 
granted,  such  permita  will  be  regarded  m  S.  48,  53,  55,  43  L.  ed.  67,  71,  T2,  18 
mere  licenecB,  subject  to  revocdtion  at  any  gnp.  Ct  Bep.  732;  Skaneateln  Water- 
time,  within  the  di8M;etion  of  the  District,  ^orka  Co.  v.  Skaneateles,  184  U.  B.  354. 

tFor  other  cases,  see  Constitutional   Law.   IT.  oca    ab  t       j    boc    cnn    on  o  n^  tT^ 

b,  D  ;  Llrans*.  I.  In  Digest  8np.  CL  IMS.)  S*",  46  L.  ed,  585,  590,  22  Sup.  CL  Bep. 

Ucenae  —  risbt  in  street  —  appltcatton  ^0;  Knoxville  Water  Co.  t.  Knozville, 

ud  use.  189  n.  S.  434,  436,  438,  47  Ll  ed.  887,  890, 

2.  No  grant  of  a  permanent  right  in  892,  23   Sup.   Ct.    Rep.   531;    Joplin  t. 

m  itrect  can  be  inferred  from  a  mere  appli-  Southwest  Miaaouri  Light  Co.  191  U.  S. 

cation  by  an  abutting  owner  for  a  permit  150   43  L.  ed.  127,  24  Sup.  Ct.  Bep.  43; 

u^ndSn^eM'rall'!  To^wt^^Vtu^  g-J»I«  SV^S^  l^-^^/^'li^ 
arctic,  of  such  vaults,  and  their  contin-    ^  1J^3.J09,^44^L.^^.  g- 20  S„p^  a 

[For  other  cases,  see  License,   I.:    Higbwaja    22  Sup.   Ct.   Rep,   820;   Walla   Walla   v. 

II.  b.  in  Digest  8ap,  Ct.  1&O8.I  Walla  Walla  Water  Co.  172  D.  S.  1,  43 

StatDtM  -  proapiM^UTe  or  retrospocUTe    l.  ed.  341,  19  Sup.  Ct.  Rep,  77;  Hamil- 

-r^^l^^^STX"iTf^or.    as  ^^  rS*'^*2S'l8?'36"L''^t»^ 

well  as  after  the  passage  of  the  Act  of  Sep-  "^   ](-°l  f^  ^^}'  268.  36  L.   ed.  963, 

tember  1,   1918,  were  comprehended  by  the  "°°t  °°°t  13  Sup.  Ct.  Bep.  90;  KnoxriUe 

provision  of  §  7  o(  that  act,  empowering  Water  Co.  v.  Knoxville,  200  U.  S.  22,  33, 

the  commissionsra  of  the  District  of  Colum-  50  L.  ed.  353,  359,  26  Sup.  Ct.  Bep.  234; 

bia  to  assess  and  collect  rent  from  users  of  Penn   Bridge    Co.    v.   United    States,   29 

space    occupied    under    the    sidewalks    and  App.  D,  C.  457,  10  Ann.  Caa.  719;  Dia- 

Btreeta  in  the  Diatrict,  in  connection  with  t^i<^t  of  Columbia  v.  Capital  Traction  Co. 

the  business  of  the  users.  ^^    .„„    y.    r<    no.   rr„     _,.   o   *  .     r\ 

(For  other  esse-,  see  Biatutes.  II.  v.  In  Digest  *^  *??"  "■  ^J}^'  ^'*^™*n^"*?J3^  ^,*," 

Sup,  Ct.  1908,1  posit   Co.   V.    Chicaijo.   247   111.    192.  31 

L,B.A,{N.S.)  868,  93  N.  E.  153,  20  Ann. 

[Nos.  282,  283.  and  284.]  Caa,  564;  3  Dill.  Mun.  Corp.  5th  ed.  1 

*^™.^    »„,tT  00       A   OK    1001  T^   A  A    H^O ;  Deshoug  v.  New  York,  176  N.  T. 

Argued   April   22   and   25,    1821,  Decided     .qo    '»o  vt    v    aan.    *«™    1  i> 

Tiirp  1    1091  "^  °°  ^-  *'■  """i  Augusta  v.  Burum. 

June  1,  iBij.  gj  g^    gg^  28  LRA.  340^  I9  g    g    820; 

T  HEEE  WBITS  of  Certiorari  to  the  ^^^y„Y-  Granger,  19  B.  I.  105.  28  L.R.A. 
-I  Court  of  Appeals  of  the  Dis-  ^1''  ^1  ■*"•  "^l;  Barrows  v.  Sycamore, 
trict  of  Colombia  to  review  judgments  150  HI  588  ^  L.B.A.  535  41  Am.  St. 
which  reversed  judgments  of  the  Su-  ?«?.  «0  3?  N.  E  1096;  Schopp  v.  St. 
preme  Court  of  the  District  in  favor  of  ^'^'  }}J  Mo,  131,  20  L.R.A,  783,  22. 
plaintiff  in  suits  by  the  District  to  re-  ?■  W  898;  Monts  ».  District  of  Colum- 
cover  rent  for  vauita  under  sidewalks.  *>'*»  20  App.  D.  C.  568;  State  ex  rel, 
Beversed,  and  judement  of  Dislriet  Su-  Kansaa  City  ».  East  Fifth  Street  R,  Co. 
preme  Court  affirmed.  140  Mo.  539,  38  L.BJ..  218,  62  Am.  St, 

See  same  case  below  in  No,  282,  49    Hep.  742,  41  S.  W.  955. 
App.  D.  C.  273,  263  Fed.  1017;  No.  283,       m,88„  jg_  p.  BosenlMrc  and  OhadM 

Ti.    /?P-         .  276,  263  Fed.  1020,  ^r,  E.  R  Jackson,  filed  a  brief  for  re- 

The  facta  are  stated  m  the  opinion.  gpondenta : 

Mr.  F.  H.  Stephens  argne'd  the  cause  The  erection  of  th«  vaults  at  th«  eost 

and  filed  a  brief  for  petitioner:  of  the  owner,  and  the  privil^«  of  the 

The  city  baa  the  power  to  impose  a  use  and  occupancy  thereof  pursnant  to 

fee  for  the  use  of  the  vaults,  and  may  and   in  compliance  with   the  expressed 

S,  925;  United  States  v,  Saunders,  22  coma  Safety  Deposit  Co.  v.  Chiei«o,  31 

L.  ed.  U.  S.  736,  and  Blake  v.  National  L.R.A.(N.S.)  868. 

City  Bank,  23  L.  ed,  U.  S,  119.  On   right   of  abutting  owner  to  pti- 

As  to  the  power  of  a  municipality  manent  use  of  subsurface  of  street  or 

'  I  exact  a  fee  or  rental  for  vaults  or  highway— «ee  note  to  Kress  v.  Uiami, 

~  7  A.L3,  646. 

we  V.  s. 
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terms  of  the  permit  and  contract,  con-  September  1,  1916,  in  controversy,   is 

stitute  a  vested  property  right.  void  for  indefiniteness. 

3  Dill.  Mun.  Corp.  §  1180,  p.  1873;  Todd  v.  Macfarland,  20  App.  D.  C. 
Parish  v.  Baird,  160  N.  Y.  306,  54  N.  182;  Buchanan  v.  Macfarland,  31  App. 
E.  724^  6  Am.  Neg.  Rep.  666;  New  York  D.  C.  6;  Lockwood  v.  District  of  Colum- 
Steam  Co.  v.  Foundation  Co.  195  N.  Y.  bia,  24  App.  D.  C.  571. 
52,  21  L.R.A.(N.S.)  470,  87  N.  E.  765;  Repeals  by  implication  are  not  fa- 
Gregsten  v.  Chicago,  145  111.  451,  36  Am.  vored,  and  statutes  will  not  be  con- 
st. Rep.  496,  34  N.  E.  426.  strued     so     to     operate,     unless     such 

This   property   right   becomes   vested  intention   is    clearly    expressed    by    the 

and  irrevocable  unless  its  use  is  denied  legislature. 

by  the  municipality,  in  the  exercise  of  Arthur  v.  Homer,  96  U.  S.  137,  24  L. 

its  police  power.  ed.   811;    Clay   County   v.    Society    for 

Hot  Springs  Electric  Light  Co.  v.  Hot  Savings,  104  U.  S.  579,  26  L.  ed.  85G ; 

Springs,  70   Ark.   305,  67   S.   W.   761;  Chicago,  M.  &  St.  P.  R.  Co.  v.  United 

LouisvUle  Gas  Co.  v.  Citizens'  Gaslight  States,  127  U.  S.  406,  32  L.  ed.  180,  8 

Co.  115  U.  S.  683,  29  L.  ed.  510,  6  Sup.  Sup.   Ct.   Rep.   1194;   Wood   v.'  United 

Ct.   Rep.    265;    New    Orleans   v.   Great  States,  16  Pet.  342,  10  L.  ed.  987;  36 

Southern  Teleph.  &  Teleg.  Co.  40  La.  Cyc.  1150;  Lybbe  v.  Hart,  L.  R.  29  Cli. 

Ann.  41,  42,  8  Am.  St.  Rep.  502,  3  So.  Div.  8,  54  L.  J.  Ch.  N.  S.  800,  52  L.  T. 

533;  Baltimore  v.  Nirdlinger,  131  Md.  N.  S.  634;  Kansas  P.  R.  Co.  v.  Wyan- 

609,  102  Atl.  1014.  dotte  County,  16  Kan.  587. 

The  deprivation  of  a  vested  property  The  Act  of  September  1,  1916,  if  it  is 

right  by  means  of  taxation  is  a  physical  to  {3e  given  the  construction  contended 

taking  in  contemplation  of  law.  for  by  the  petitioner,  is  retroactive. 

Dana  v.  Rock  Creek  R.  Co.  7  App.  Shreveport  v.  Cole,  129  U.  S.  36,  43, 

D.  C.  496.  32  L.  ed.  589,  591,  9  Sup.  Ct.  Rep.  210 ; 

Congress,  in  the  exercise  of  its  right  De  Ferranti  v.  Lyndmark,  30  App.  D. 

of  exclusive  legislation  for  the  District  C.  422;  United  States  v.  Heth,  3  Cranch, 

of  Columbia,  has  no  greater  power  to  399,  2  L.  ed.  479;  Murray  v.  Gibson,  15 

impair  the  obligation  of  an  existing  con-  How.  421,  14  L.  ed.  755;  Twenty  Per 

tract  than  has  a  state,  which  is  express-  Cent.  Cases,  20  Wall.  179,  22  L.  ed.  330 ; 

ly  inhibited  from  so  doing  by  art.  1,  5  36    Cyc.    1210;    Plumb    v.    Sawyer,    21 

10,  of  the  Constitution  of  the  United  Conn.  351;  Spitley  v.  Frost,  5  McCrary, 

States.  43,   15   Fed.   299,   reversed   on   another 

Curry  v.  District  of  Columbia,  14  App.  ground  in  121  U.  S.  552,  30  L.  ed.  1010, 

D.  C.  438;  Citizens'  Sav.  &  L.  Asso.  v.  7    Sup.    Ct.   Rep.    1129;    Aurora   &   L. 

Topeka,  20   Wall.   655,  663,   22  L.  ed.  Turnp.    Co.    v.    Holthouse,    7    Ind.    61; 

455,  461 ;  District  of  Columbia  v.  Capital  Bowen  v.  Striker,  100  Ind.  45. 
Traction  Co.  41  App.  D.  C.  119. 

It  does  not  necessarily  follow  that  be-  Mr.  Justice  Clarke  delivered  the  opin- 

cause  a  legislature  is,  by  express  con-  io^  o^  the  court: 

stitutional  inhibition,  forbidden  to  enact  These    three    cases,    tried    on    agreed 

a  law  which  it  would   otherwise  have  statements   of    fact,   were    argued    and 

no  power  to  enact,  another  legislature,  will  be  disposed  of  together, 

not  so  subject  to  constitutional  limita-  The  respondents  were  assessed  a  rent- 

tion,  may  legally  enact  such  a  law.  ^^  ^P0°  vaults  under  sidewalks,  which 

Sinking-Fund  Cases,  99  U.  S.  700,  736,  ^^^^  "sed  in  connection  with  business 

25  L.  ed.  496,  507;  Chicago,  B.  &  Q.  R.  conducted  in  adjacent  buildings.     They 

Co.  V.  Chicago,  166  U.  S.  226,  237,  238,  refused  to  pay  the  assessments,  and  in 

41  L.  ed.  979,  985,  17  Sup.  Ct.  Rep.  581;  ^^^^^  ^^^^^  *^  collect   them,  judgments 

Territory     ▼.     Reybum,     1     UcC&hon  J^""^  ^^"l^^^^^^  ^7  }^^^ 

(Kan  )  141  favor  of  the  District,  which   were   re- 

Section  7  of  the  Act  of  September  1,  J^fJ*,  Vk ,1''**^^!*/^"^*''  "^  *''* 

1916,  and,  a  fortiori,  the  orders  of  the  ^"ZfJ^fL  Jl.«l^f=  w,T"' .*'" 

commissioners,    issued    thereunder,    are  hS"  onW   t    Z.f™?f jLT   .  ^^1^; 

.J-     ii_^      'J*       -i.         ji-  ole    only    to     constructions    permitted 

void  for  lack  of  uniformity,  and  because  ^f ^^^  i^^  ^^^^^                             ^ 

they  impose  burdens  upon  some  owners  [584 j  The 'essential  facts  are  as  fol- 

01  property  and  not  upon  others,  similar-  jQ^g  * 

ly  srtuated.  The  appropriation  act  for  the  District 

McGuire  v.  District  of  Columbia,  24  of    Columbia,    approved    September    1, 

App.  D.  C.  33,  65  L.R.A.  430.  1916  (39  Stat,  at  L.  676,  716,  §  7,  chap. 

Section  7  of  the  Act  of  Congress  of  433),  provided: 
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''That  hereafter  the  commissioners  of 
the  District  of  Columhia  are  authorized 
and  directed  to  assess  and  collect  rent 
from  all  users  of  space  occupied  under 
the  sidewalks  and  streets  in  the  District 
of  Columbia,  which  said  space  is  occu- 
pied or  used  in  connection  with  the  busi- 
ness of  said  users.^' 

Pursuant  to  this  authority,  the  com- 
missioners caused  the  space  occupied  by 
vaults  of  each  of  the  three  respondents 
to  be  valued,  and  then  assessed  against 
each  of  them  a  rental  which  it  is  stipu- 
lated is  ''fair  and  reasonable''  in  amount 
"if  it  be  a  legal  charge." 

The  permits  involved  in  the  Paper 
Company  and  lisner  Cases  were  issued 
before  the  act  complained  of  was  passed, 
and  these  two  cases  will  be  first  consid- 
ered. 

The  essential  provisions  of  each  of 
these  permits  are:  "This  is  to  certify 
that  .  .  .  ,  has  permission  to  build 
vault  ...  as  per  plan  .  ...  t  in 
accordance  with  application  .  .  .  on 
file  in  this  office,  and  subject  to  the  pro- 
visions of  the  building  Regulations  of 
the  District  of  Columbia."  There  is 
nothing  in  either  permit  in  the  nature 
of  a  grant,  or  which  enlarges  the  per- 
mission beyond  the  terms  quoted. 

When  these  permits  were  issued,  the 
Building  Regulations  provided   (H  9) : 

"No  charge  will  be  made  for  the  occu- 
pancy of  public  space  by  vault  or  areas 
except  the  usual  permit  fee,  but  all  per- 
mits for  such  occupancy  are  subject  to 
revocation  by  the  commissioners  at  any 
time  without  compensation  when  the 
vault  space  is  needed  for  public  use  or 
improvement.  .  .  .  And  this  permit 
is  accepted  with  the  understanding  that 
the  occupation  of  the  vault  space  is  per- 
mitted merely  as  an  accommodation  to 
the  owner  of  [585]  the  abutting  premi- 
ses, and  that  no  right,  title,  or  interest 
of  the  public  is  in  an^  way  waived  or 
abridged  thereby,  except  as  expres^d 
in  said  permit  and  the  conditions  afore- 
said." 

Then  follows  an  agreement  by  the  li- 
censee to  use  the  vault  only  for  the  pur- 
poses  authorized  by   the  commissioners. 

And  T  3  provided:  "The  application 
for  a  vault  must  be  accompanied  by  the 
written  agreement,  upon  an  official 
blank,  signed  by  the  owner  of  the  abut- 
ting property  .  .  .  contracting  to  re- 
lease and  relinquish  the  vault  space  and 
to  remove,  free  of  expense  lo  the  Dis- 
trict, all  machinery,  fixtures,  or  struc- 
tural parts  of  the  vault  when  so  ordered 
by  the  commissioners,  or  needed  for  pub- 
lic use."    The  only  charge  made  by  the 


District  was  $1  for  the  i>ermit  to  eon- 
struct. 

Pursuant  to  U  3,  supra,  the  applicants 
each  signed  an  agreement  in  precisely 
the  same  form,  accepting  the  permit  on 
condition  (1)  that  the  District  shall  have 
the  right  to  construct  under,  over,  or 
through  the  vault  public  sewers  or  other 
underground  construction  which  it  may 
deem  necessary,  without  compensation; 
and  (2)  that,  upon  notice  &om  the  Dis- 
trict of  a  desire  to  place  any  such  con- 
struction in  the  area  occupied  by  the 
vault,  space  clear  and  sufficient  for  it 
shall  forthwith  be  made  therein  (by  the 
acceptor)  "without  cost  to  the  District." 
The  acceptance  concludes :  "This  permit 
is  accepted  with  the  understanding  that 
the  occupation  of  the  vault  space  is  per- 
mitted merely  as  an  accommodation  to 
the  owner  of  the  abutting  premises,  and 
that  no  right,  title,  or  interest  in  the 
public  is  in  any  way  abridged  thereby, 
except  as  expressed  in  said  permit  and 
the  conditions  aforesaid." 

The  respondents,  the  R.  P.  Andrews 
Paper  Company  and  Abraham  Lisner, 
defended  against  the  collection  of  the 
assessments,  claiming  that  their  permits 
to  construct  [586]  were  in  such  form  as 
to  create  in  each  by  contract  a  vested 
right  of  property  in  the  vault  in  the 
street,  of  which  they  would  be  deprived 
without  due  process  of  law  if  they  were 
required  to  pay  the  rental. 

To  sustain  this  position,  the  respond- 
ents select  from  i[  3  of  the  Building 
Regulations,  supra,  the  provision  that 
"no  charge  shall  be  made  for  occupancy 
of  public  space  by  a  vault,"  and  that  all 
permits  are  subject  to  revocation  "when 
the  vault  space  is  needed  for  any  public 
use  and  improvement."  From  1  3, 
supra,  they  select  the  stipulation  that 
the  vault  space  shall  be  vacated  when 
ordered  by  the  commissioners  "or  need- 
ed for  public  use,"  and  from  the  terms 
of  the  acceptances  of  the  permits  the 
provision  that  the  commissioners  may 
place  in  the  vaults  any  construction 
they  may  "deem  necessary."  Grouping 
these  unrelated  excerpts  together,  it  is 
contended  that  they  constitute  a  eon- 
tract  on  the  part  of  the  District  to  leave 
the  respondents  in  the  undisturbed  pos- 
session of  the  vaults,  free  of  charge, 
until  such  time  as  the  space  may  be  de- 
manded because  needed  for  some  public 
use  and  improvement ;  and  that  since  the 
act.  of  Congress  under  which  the  dis- 
puted rental  is  imposed  is  purely  a  rev- 
enue measure  which  does  not  require  the 
surrender  of  the  space  for  any  public 
use,    but    contemplates    the    continued 
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priyate  use  of  it,  it  is  an  invalid  attempt 
to  deprive  the  respondents  of  their 
property  without  due  process  of  law. 

This  statement  of  the  contention  of 
the  respondents  is  its  own  sufOicient 
refutation. 

In  form  the  permit  is  a  mere  naked 
permission  to  build.  Two  of  the  three 
clauses  relied  upon  to  create  rights  of 
property  in  the  streets  are  derived  from 
the  Building  Regulations,  which,  as 
their  name  implies,  are  designed  to  reg- 
ulate the  materials  of  buildings  and  the 
manner  of  their  construction  and  use, — 
they  are  not  looked  to,  on  such  a  mere 
reference  as  we  have  here,  for  a  grant 
of  rights  [587]  in  streets, — and  the 
third  clause  is  from  the  acceptances  of 
the  permits,  which  are  signed  only  by  the 
applicants.  When  to  this  we  add  that 
the  applications  culminated  and  ended 
in  acceptances  of  the  permits  ''with  the 
understanding  that  the  occupation  of 
the  vault  space  is  permitted  merely  as 
an  accommodation  to  the  owner  of  the 
abutting  premises,  and  that  no  right, 
title,  and  interest  of  the  public  is  in  any 
way  waived  or  abridged  thereby,  except 
as  expressed  in  said  permit  and  the  con- 
ditions [in  the  acceptances]  aforesaid," 
and  that  the  settled  rule  of  law  is  that 
the  grants  of  rights  and  privileges  in 
streets  are  strictly  construed,  so  that 
whatever  is  not  unequivocally  granted 
therein  is  withheld,  and  that  nothing 
passes  in  such  case  by  implication 
(Knoxville  Water  Co.  v.  Knoxville,  200 
U.  S.  22,  60  L.  ed.  353,  26  Sup.  Ct.  Rep. 
224;  Blair  v.  Chicago,  201  U.  S.  400,  471, 
50  L.  ed.  801,  830,  26  Sup.  Ct.  Rep.  427; 
Piedmont  Power  &  Light  Co.  v.  Graham, 
253  U.  S.  193,  194,  64  L.  ed.  855,  857,  40 
Sup.  Ct.  Rep.  453),  we  cannot  doubt 
that  the  permits  to  the  respondents 
were  mere  licenses,  subject  to  revocation 
at  any  time,  in  the  discretion  of  the 
government  of  the  District. 

The  Saks  &  Company  Case,  No.  283, 
is,  if  possible,  even  less  substantial  than 
the  other  two.  Whatever  rights  in  the 
streets  this  respondent  has  must  be  de- 
rived from  the  application  made  in 
1884  for  a  permit  to  erect  a  building 
with  adjacent  vaults,  and  from  the  pre- 
sumption of  a  permit,  arising  from  the 
fact  that  a  vault  was  constructed  and 
has  been  in  use  ever  since.  No  formal 
permit  appears  in  the  record. 

A  license  to  Saks  &  Company  to  con- 
struct and  use  the  vaults,  revocable  at 
will,  would  be  sufficient  to  render  them 
lawful  constructions  in  the  street  until 
the  privilege  should  be  revoked,  and  this 
is  all  that  can  fairly  be  inferred  against 
65  li.  ed. 


the  public  from  the  facts  stated.  With- 
out a  permit  presumed,  the  vault  would 
be  a  public  nuisance:  but  no  grant  of  a 
permanent  right  in  tne  street  can  be  in- 
ferred from  a  mere  application  and  use. 

The  court  of  appeals  gives  much 
greater  significance  [588]  to  the  con- 
cluding words  of  the  acceptances  in  per- 
mits in  Nos.  282  and  284,  '^except 
as  expressed  in  said  permit  and 
the  condition  aforesaid,''  than  we 
can  find  in  them.  There  are  cer- 
tainly no  limitations  upon  the  rights 
of  the  public  in  the  permit  itself, 
and  the  conditions  of  acceptance  here 
referred  to  were  special  agreements,  in 
the  acceptances,  on  the  part  of  the  ap- 
plicants, to  surrender  the  vault  space 
upon  demand  of  the  commissioners  for 
special  purposes  and  to  an  extent  desig- 
nated, which  we  think  not  inconsistent 
with  the  larger  declaration  with  which 
the  permit  was  accepted,  that  the  occu- 
pation of  the  vault  was  a  mere  accom- 
modation to  the  receiver  of  the  permit, 
and  did  not  constitute  any  waiver  of 
any  right,  title,  or  interest  of  the  public 
in  the  streets. 

Concluding,  as  we  do,  that  the  re- 
spondents were  mere  licensees,  we  see 
no  reason  for  limiting  the  act  of  Con- 
gress, as  the  court  of  appeals  limited  it, 
to  constructions  after  the  date  of  the 
act.  Such  an  interpretation  of  the  act 
would  so  obviously  result  in  unjust  in- 
equality that  it  should  be  adopted  only 
under  stress  of  imperative  language 
which  we  do  not  find  in  it. 

It  results  that  the  judgment  of  the 
Court  of  Appeals  of  the  District  will  be 
reversed,  and  that  of  the  Supreme  Court 
affirmed  in  eac!i  of  the  cases. 

Reversed. 


[5891   ERNEST  B.  DANE,  PIff.  in  Err., 

v. 

JAMES  JACKSON,  Treasurer  and  Receiv- 
er-General. 

(See  S.  C.  Reporter's  ed.  589-601.) 

Constitutional  law  —  due  process  of 
law  — -  equal  protection  of  the  laws  ^ 
state  taxation. 

1.  A  state  tax  law,  where  conflict  with 
Federal  power  is  not  involved,  will  be  held 

Note. — As  to  what  constitutes  due 
process  of  law,  generally — see  notes  to 
People  V.  O'Brien,  2  L.R.A.  255;  Kunt« 
V.  Sumption,  2  L.R.A.  655;  Re  Gknnon, 
5  L.R.A.  359;  Ulman  v.  Baltimore,  11 
L.B.A.  ^;  Oilman  v.  Tucker,  13  L.B.A. 
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to  eonfliet  with  the  14th  Amendment  to  the 

Federal  Conatitution  onlf  where  it  propoeei 
or  clearly  resnlta  in  such  flagrant  and  pal- 
pable inequality  between  the  burden  im- 
poaed  and  the  benefit  received  a»  to  amount 
to  the  arbitrary  taking  of  property  without 
compeDBatioD. 
[For   other  cBseB,   gee  Conjtltutlotial   Law,   IV. 

»,  4  ;  IV.  b,  a,  B,  In  Digest  Sup.  Ct.  IBOS.) 
OonsUtDtlonal    law   —    due    process   of 

law  —  equal  protection  of  the  laws  — 

state  taxation. 

2.  The  diulribution  of  the  proceedi  of 
a  state  income  tax,  conformably  to  Masa. 
Uea.  Act  IQID,  chap.  314,  among  the  vari- 
oni  towns,  cities,  and  taxing  districts  of 
the  state  to  the  exteut  thought  by  the  leg- 
islature necessary  to  supply  the  loss  which 
such  taxing  subdivisions  would  sustain  by 
the  withdrawal  from  their  taxing  power  of 
the  intangible  property,  the  income  of 
which  was  taxed  by  the  state,  such  pay- 
ments to  continue  until  1928,  prior  to 
which  date  any  cxcsbb  of  the  income  tax 
fund  over  these  required  payments,  and  be- 

S'aning  with  that  year  and  continuing 
ereafter  the  whole  of  that  fund,  is  to  be 
distributed  to  such  subdivisions  in  propor- 
tion to  the  amount  of  the  state  tax  imposed 
upon  each  lor  such  year,  does  not  violate 
the  due  process  of  law  and  equal  protection 
of  the  laws  clauses  of  U.  S.  Const.  14th 
Amend., — conceding  that  such  payments 
may  be  used  by  uie  local  subdivisions  re- 
ceiving them,  if  they  so  elect,  for  local  pro- 
prietary purposee,  which  may  not  confer 
any  certain  benefit  upon  taxpayers  in  other 
taxing  subdivisions,  there  being  nothing  to 
justify  the  assumption  that  the  several 
municipalities  intend  to  devote  to  other 
than  public  use  any  portion  of  the 
tax  thus  distributed  to  them,  and  the  tax 
being  uniform  in  its  application  to  all  in- 
come within  the  description  of  the  act  of 
all  inliabitants  of  the  state,  without  regard 
to  the  taxing  Buhdivieions  in  which  they 
may  reside.  ' 

Statutes  —  presumption  as  to  validity. 
3.  Every  presumption  is  in  favor  of  the 
legality  of  a  statute,  in  the  absence  of  evi- 
tlence  to  the  contrary. 

[For   ottaer    castas,    see   Stacntes,    L    d,    2,    In 
Dicest  Sup.  Ct.   1908.] 


viBions.    Afflnued 

See  same  c&se  below,  237  Uaes.  50, 129 
N.  E.  606. 

The  facts  are  stated  in  the  opinion. 

Mr.  Philip  Nichols  argued  the  canss, 
and,  with  Messrs.  Ralph  A.  Stewart  and 
Charles  O,  Pengra,  filed  a  brief  for 
plaintiff  in  error: 

No  tax  can  be  constitutionally  levied 
except  for  the  use  of  the  district  taxed. 

Cooley,  Taxn.  3d  ed.  p.  225;  Gray, 
Limitations  of  Taxing  Power,  §  408; 
Desty,  Taxn.  §§  9,  10;  Cole  t.  U 
Grange,  113  U.  S.  1,  28  L.  ed.  896,  5 
Sup.  Ct.  Bep.  416;  Thomas  t.  G«y,  169 
U.  S.  264,  276,  42  h.  ed.  740,  745,  18 
Sup.  Ct.  Rep.  340;  Beach  v.  BradsLreet, 
85  Conn.  344,  82  Atl.  1030,  Ann.  Caa. 
1913B,  946;  Farris  y.  Vannier,  6  DaL 
186,  3  L.R.A.  713,  42  N.  W.  31;  StaU 
V.  LaFayette  F.  Ins.  Co.  134  La.  78,  63 
So.  630;  Sharptess  t.  Philadelphia,  21 
Pa.  147,  59  Am.  Dec.  759;  Robinson  v. 
Norfolk,  108  Va.  14,  15  L.E.A.(N.S.) 
294,  128  Am.  St.  Rep.  934,  60  S.  E.  762; 
Chicago  &  N.  W.  R.  Co.  v.  State,  128  Wis. 
553,  108  N.  W.  557;  Ex  parte  Marshall, 
64  Ala.  266;  Hutchinaon  v.  Ozark  Land 
Co.  57  Ark.  554,  38  Am.  St.  Rep.  258, 
22  S.  W.  173;  People  t.  Parka,  58  CaL 
624;  Escambia  County  v.  Pilot  Comra. 
52  Fla.  197, 120  Am.  St.  Rep.  196,  42  So. 
697;  Lexington  t.  McQuiUan,  9  Dana, 
513,  35  Am.  Dec.  159;  CampbeU  Connty 
V.  Newport,  174  Ky.  712,  L.R.A.1917D, 
791,  193  S.  W.  1;  Ryerson  v.  Utiey,  16 
Mich.  269;  Atty.  Gen.  v.  Bay  County, 
34  Mich.  46;  Sanborn  v.  Rice  County,  9 
Minn.  273,  Gil.  258;  Steiner  v.  Sullivan, 
74  Minn.  498,  77  N.  W.  286;  Wells  v. 
Weston,  22  Mo.  384,  66  Am.  Dec.  627; 
State  ex  rel.  Chouteau  v.  LefBngwell,  54 
Mo.  458;  High  School  Dist.  v.  I^ncaster 
County,  60  Neb.  147,  49  L.R.A.  343,  83 
Am.  St.  Rep.  525,  82  N.  W.  380;  Peoide 
ex  rel.  Griffin  v.  Brooklyn,  4  N.  T.  419, 
55  Am.  Dec.  266;  Keith  v.  Lockhart,  171 
N.  C.  451,  88  S.  E.  640,  Ann.  Cas.  1918D, 
916;  Manning  v,  Devil's  Lake,  13  N.  D. 
47,  65  L.R.A.  187,  112  Am.  St.  Rep.  652, 
99  N.  W.  51;  Wesson  v.  Wayne  Countv, 
49  Ohio  St.  622,  17  L.E.A.  795,  32  N.  E. 
472;  Grim  v.  Weissenberg,  57  Pa.  433, 

Am.  Dec.  237;  Com.  v.  Aldeu  Coal 
Co.  251  Pa.  134,  L.R.A.1916F,  154,  96 
Atl.  246;  Bromley  v.  Reynolds,  2  Utah, 
525;    State   ex  nl.    New    Richmond  v. 

304;  Pearson  v.  Yewdall,  24  L.  ed.  tJ,  S.  [  leges,  immunities,  and  protection,  gen- 
436,  and  Wilson  v.  North  Carolina,  42  erally — see  note  to  Louisville  StSetj 
L.  ed.  n.  S.  865.  Vault  A  T.  Co.  v.  Looiavillfl  *  N.  B.  Co. 

As  to  constitutional  equality  ot  imvi- 1 14  LJt.A.  579. 
IIOB  IBS  U.  ■. 


[No.  720.] 


IN  ERROR  to  the  Supreme  Judicial 
Court  of  the  State  of  Massachusetts 
to  review  a  judgment  which  dismissed  a 
petition  for  a  writ  of  mandamus  com- 
manding the  state  treasurer  and  receiv- 
er-general   not    to    distribute   the    state 
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Davidson,  114  Wis.  563,  48  L.R.A.  739, 
88  N.  W.  696,  90  N.  W.  1067;  Citizens 
Say.  &  L.  Asso.  v.  Topeka,  20  Wall.  655, 
22  L.  ed.  455;  Cole  v.  LaGrange,  113  U. 
S.  1,  28  L.  ed.  896,  5  Sup.  Ct.  Rep. 
416;  Norwich  v.  Hampshire  County,  13 
Pick.  60;  Duffy  v.  Burrill,  234  Mass.  42, 
125  N.  E.  135;  Opinion  of  Justices,  234 
Mass.  612,  127  N.  E.  635. 

The  Massachusetts  income  tax  is,  at 
least,  as  to  its  most  important  part,  a 
property  tax,  and  not  an  excise. 

Opinion  of  Justices,  220  Mass.  613, 
108  N.  E.  670;  Tax  Comr.  v.  Putnam 
(Trefry  v.  Putnam)  227  Mass.  531, 
L.R.A.1917F,  806,  116  N.  E.  904;  Kim- 
ball  V.  Cotting,  229  Mass.  543,  L.R.A. 
1918C,  1189,  118  N.  E.  866;  Maguire  v. 
Tax  Comr.  230  Mass.  512,  120  N.  E.  162; 
Pollock  V.  Farmers'  Loan  &  T.  Co.  157 
U.  S.  429,  39  L.  ed.  759,  15  Sup.  Ct.  Rep. 
673,  158  U.  S.  601,  39  L.  ed.  1108,  15 
Sup.  Ct.  Rep.  912;  Brushaber  v.  Union 
P.  R.  Co.  240  U.  S.  1,  60  L.  ed.  493, 
L.R.A.1917D,  414,  36  Sup.  Ct.  Rep.  236, 
Ann.  Cas.  1917B,  713;  Stanton  v.  Baltic 
Min.  Co.  240  U.  S.  103,  60  L.  ed.  646, 
36  Sup.  Ct.  Rep.  278. 

All  of  the  property  subject  to  the  in- 
come tax  has  a  definite  situs  in  some 
city  or  town  within  the  commonwealth. 

State  ex  rel.  Manitowoc  Gas  Co.  v. 
Wisconsin  Tax  Commission,  161  Wis. 
Ill,  152  N.  W.  848;  United  States  Glue 
Co.  V.  Oak  Creek,  247  U.  S.  321,  62  L. 
ed.  1135,  38  Sup.  Ct.  Rep.  499,  Ann. 
Cas.  1918E,  748;  Shaffer  v.  Carter,  252 
U.  S.  37,  64  L.  ed.  445,  40  Sup.  Ct.  Rep. 
221;  Travis  v.  Yale  &  T.  Mfg.  Co.  252 
U.  S.  60,  64  L.  ed.  460,  40  Sup.  Ct.  Rep. 
228;  State  ex  rel.  Arpin  v.  Eberhardt, 
158  Wis.  20,  147  N.  W.  1016;  Teagan 
Transp.  Co.  v.  Board  of  Assessors,  139 
Mich.  1;  Chicago  &  N.  W.  R.  Co.  v. 
State,  128  Wis.  665,  108  N.  W.  557; 
Sturges  V.  Carter,  114  U.  S.  511,  29  L. 
ed.  240,  5  Sup.  Ct.  Rep.  1014;  Darnell 
V.  Indiana,  226  U.  S.  390,  57  L.  ed.  267, 
33  Sup.  Ct.  Rep.  120;  Hawlev  v.  Maiden, 
232  U.  S.  1,  12,  58  L.  ed.  477,  482,  34 
Sup.  Ct.  Rep.  201,  Ann.  Cas.  1916C,  842, 
sustaining  204  Mass.  138,  90  N.  E.  415; 
Great  Barrington  v.  Berkshire  County, 
16  Pick.  572;  Dwight  v.  Boston,  12  Al- 
len, 316;  Bellows  Falls  Power  Co.  v. 
Com.  222  Mass.  51,  109  N.  E.  891,  Ann. 
Cas.  1916C,  834;  Welch  v.  Treasurer, 
223  Mass.  87,  111  N.  E.  774;  State  Tax 
on  Foreign-held  Bonds,  15  Wall.  300, 
21  L.  ed.  179;  ^irtland  v.  Hotchkiss,  100 
U.  S.  491,  26  L.  ed.  558;  Fidelity  &  C. 
Trust  Co.  V.  Louisville,  245  U.  S.  54, 
62  L.  ed.  145,  L.R.A.1918C,  124,  38  Sup. 
Ct.  Rep.  40;  Mt.  Hope  Cemetery  v.  Bos- 
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ton,  158  Mass.  619,  36  Am.  St.  Rep. 
515,  33  N.  E.  695;  Higginson  v.  Treasur- 
er (Higginson  v.  Slattery)  212  Mass. 
583,  42  L.R.A.(N.S.)  215,  99  N.  E.  523; 
Pearl  v.  Revere,  219  Mass.  604,  107  N. 
E.  417;  Woods  v.  Woburn,  220  Mass. 
421,  107  N.  E.  985,  Ann.  Cas.  1917A, 
492;  Bolster  v.  Lawrence,  225  Mass.  387, 
L.R.A.1917B,  1285,  114  N.  E.  722;  Tip- 
pecanoe County  V.  Lucas,  93  U.  S.  108, 
115,  23  L.  ed.  822,  824;  Meriwether  v. 
Garrett,  102  U.  S.  472,  518,  530,  26  L. 
ed.  197,  206,  210 ;  MobUe  v.  Watson,  116 
U.  S.  289,  305,  29  L.  ed.  620,  626,  6 
Sup.  Ct.  Rep.  398;  Essex  Public  Road 
Bd.  V.  Skinkle,  140  U.  S.  334,  342,  36 
L.  ed.  446,  449,  11  Sup.  Ct.  Rep.  790; 
New  Orleans  v.  New  Orleans  Water- 
works Co.  142  U.  S.  79,  91,  35  L.  ed.  943, 
947,  12  Sup.  Ct.  Rep.  142;  Covington  v. 
Kentucky,  173  U.  S.  231,  240,  43  L.  ed. 
679,  682,  19  Sup.  Ct.  Rep.  383;  Worces- 
ter V.  Worcester  Consol.  Street  R.  Co. 
196  U.  S.  539,  551,  49  L.  ed.  591,  596,  25 
Sup.  Ct.  Rep.  327;  Monterev  v.  Jacks, 
203  U.  S.  360,  51  L.  ed.  220,  27  Sup.  Ct. 
Rep.  67;  Hunter  v.  Pittsburgh,  207  U. 
S.  161,  179,  52  L.  ed.  151,  159,  28  Sup. 
Ct.  Rep.  40;  Los  Angeles  v.  Los  Angeles 
Gas  &  E.  Corp.  251  U.  S.  32,  64  L.  ed. 
121,  40  Sup.  Ct.  Rep.  76. 

The  Massachusetts  income  tax  is  a 
municipal,  and  not  a  state,  tax. 

Tippecanoe  County  v.  Lucas,  93  U.  S. 
108,  115,  23  L.  ed.  822,  824;  Opinion  of 
Justices,  234  Mass.  612,  127  N.  E.  635; 
Duffy  V.  BurrUl,  234  Mass.  47,  125  N.  E. 
135. 

The  practical  construction  put  upon  a 
law  by  those  charged  with  its  enforce- 
ment is  a  circumstance  entitled  to  con- 
siderable weight. 

Brown  v.  United  States,  113  U.  S.  568, 
571,  28  L.  ed.  1079, 1080,  5  Sup.  Ct.  Rep. 
648;  Bates  &  G.  Co.  v.  Pavne,  194  U.  S. 
306,  111,  8  L.  ed.  894,  896,  24  Sup.  Ct. 
Rep.  595;  United  States  v.  Cerecedo  Her- 
manos  y  Compania,  209  U.  S.  337,  52 
L.  ed.  821,  28  Sup.  Ct.  Rep.  532;  Bur- 
rage  V.  Bristol,  210  Mass.  299,  96  N.  E. 
719;  Tvler  v.  Treasurer,  226  Mass.  310, 
L.R.A.i917D,  633,  115  N.  E.  300. 

The  method  of  distribution  adopted  in 
the  1919  statute  is  not  in  accord  with 
the  established  practices  of  constitution- 
al governments. 

Den  ex  dem.  Murray  v.  Hoboken  Land 
&  Improv.  Co.  18  How.  272, 15  L.  ed.  372; 
State  ex  rel.  Arpin  v.  Eberhardt,  158 
Wis.  20,  147  N.  W.  1016;  Brushaber  v. 
Union  P.  R.  Co.  240  U.  S.  1,  16,  17,  60 
L.  ed.  493,  501,  L.R.A.1917D,  414,  36 
Sup.  Ct.  Rep.  236,  Ann.  Cas.  1917B,  713. 

The  Act  of  1919  is  unconstitutional 
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in  establishing  a  purely  arbitrary  dis-  124,  38  Sup.  Ct.  Rep.  40;  Union  Befrig- 

crimination   between   taxpayers  of  dif-  erator  Transit  €o.  v.  Kentucky,  199  U. 

ferent  towns.  S.  194,  50  L.  ed.  150,  26  Sup.  Ct.  Rep. 

Sunday'  Lake  Iron  Co.  v.  Wakefield  36,  4  Ann.  Cas.  493. 
Twp.  247  U.  S.  350,  62  L.  ed.  1154,  38  For  entirely  different  reasons  the  corn- 
Sup.  Ct.  Rep.  495;  Raymond  v.  Chicago  monwealth  of  Massachusetts  has  juris- 
Union  Traction  Co.  207  U.  S.  20,  52  L.  diction  to  tax  all  property,  real  or  per- 
ed.  78,  28  Sup.  Ct.  Rep.  7,  12  Ann.  Cas.  sonal,  over  which  it,  for  any  reason,  has 
767;  Southern  R.  Co.  v.  Greene,  216  U.  the  power  of  control.  For  example,  all 
S.  400,  417,  54  L.  ed.  536,  541,  30  Sup.  real  estate  and  all  tangible  personal 
Ct.  Rep.  287,  17  Ann.  Cas.  1247;  Citi-  property  permanently  within  its  bor- 
zens'  Teleph.  Co.  v.  Fuller,  229  U.  S.  ders ;  shares  in  corporations  which  it  has 
322,  57  L.  ed.  1206,  33  Sup.  Ct.  Rep.  created;  certain  debts  due  from  its 
833;  Duffy  v.  Burrill,  234  Mass.  54,  125  citizens;  and  capital  invested  in  busi- 
K.  £.  135.  ness  conducted   within  it.     Taxes  thus 

•mr     «r.«.       •**      ^j  'wr-^  t_      *_            i  iniposcd  arc,  in  substance,  taxes  in  rem. 

Mr.  William  Harold  Hitchcock  argued  ^orry  v.  Baltimore,  196  U.  S.  466,  49 

the  cause,  and,  with  Mr   J   Weston  Al-  l  ed.  556,  25  Sup.  Ct.  Rep.  297;  Black- 

len,  Attorney  General  of  Massachusetts,  stone  v.  Miller,  188  U.  S.  189,  47  L.  ed. 

filed  a  brief  for  defendant  in  error:  439^  23  Sup.  Ct.  Rep.  277. 

The   only   taxmg   power,   other   than  it  is,  of  course,  essential  to  the  \'alid. 

that  of   the   United   States,   recognized  jty  of  a  tax  that  it  be  imposed  for  a 

m  Massachusetts,  IS  that  of  the  common-  public  purpose.    A  tax  cannot  be  levied 

wealth  Itself,  residing  by  virtue  of  the  f^r  the  benefit  of  private   individuals. 

Constitution  m  the  general  court.    It  is  j^n^g  raised  for  general  public  purpose* 

within  the  power  of  the  commonwealth  cannot  thereafter  be  diverted  to  private 

to    impose    a    tax    upon    every    person  purposes.    It  is,  however,  for  the  l^is- 

domiciled  therein,  and  to  measure  that  i^ture  to  determine,  in  the  first  instance, 

tax  by  all  his  intangible  personal  prop-  whether  or  not  a  purpose  is  public,  and 

erty  m  proportion  to  its  principal  or  its  jts  determination  wUl  not  be  disturbed 

income,    entirely    without    reference    to  ^y  the  courts  unless  plainly  wron^. 

the  location  of  the  documents  evidenc-  Q^gen  v.  Frazier,  253  U.  S.  233,  64 

^^^.'b  or.of  the  tangible  property  upon  l^  gd.  878,  40  Sup.  Ct.  Rep.  499;  Salis- 

which  It  is  based.    It  may  also  measure  bury  Land  &  Improv.  Co,  v.  Com.  215 

such  a  tax  by  his  income  not  derived  di-  Mass.  371,  46  L.R.A.(N.S.)  1196,  102  N. 
rectly  from  property,  no  matter  where   ^    filQ 

i?.  f^T°®  ;   ^    ^         ^          T      .     .11  There  are,  however,  no  degrees  in  the 

o  JV'l^^o^c?  9a  7"""!^  -.^"l-  T- i'^.^'l^nVrj^'  PuWic  character  of  a  purpose.    In  judg- 

?n.   00  o      V^'      .n    o,    ^•^-    J^^^^  ing   the    expenditures   of   a    particular 

^    '  oL  TT^cr^oi^^P;    .A   n.r      \'  .^l'  sovereign,  a  purpose  is  either  public,  so 

ter,  252  U.  S.  37,  51,  52,  64  L.  ed.  445,  33   to  justify   any  expenditure,   or  pri- 

456    40  Sup.  Ct.  Rep.  221 ;  Maguife  v.  ^^te,  and  thus  a  justification  for  none, 

Trefry,  253  U.  S.  12,  64  L.  ed.  739,  40  j^  the  imposition  of  a  general  tax,  ap- 

Sup.  Ct.  Rep.  417;  Cream  of  Wheat  Co.  pHcable   to   all  citizens  alike,   there  is 

V.  Grand  Forks  County,  253  U.  S.  325,  ^o  requirement  that  there  should  be  any 

328,  64  L.  ed.  931,  933,  40  Sup.  Ct.  Rep.  proportionate     relation     between     the 

^^8*  amount  of  the  tax  imposed  upon  a  given 

Intangible  property  by  nature  is  in-  taxpayer  and  his  interest  in  the  pub- 
capable  of  having  a  physical  location,  ijc  purpose  for  which  it  is  to  be  used. 
By  a  fiction,  in  order  to  deal  with  it  in  Union  Refrigerator  Transit  Co.  ▼. 
the  language  of  tangible  property,  it  is  Kentucky,  199  U.  S.  194,  203,  50  L.  ed. 
said  to  have  a  situs  at  the  domicil  of  its  150,  153,  26  Sup.  Ct.  Rep.  36,  4  Ann. 
owner.  This  method  of  statement  leads  Cas.  493;  Talbot  v.  Hudson,  16  Gray, 
only  to  confusion  of  thought.    The  only  417. 

exact  statement  is  that  the  sovereign  of  It  is  only  in  the  case  of  a  special  as- 
the  domicil  of  an  individual  has  the  sessment  upon  a  given  locality  or  grorxp 
full  power  to  tax  him,  and  to  measure  of  citizens  that  it  is  essential  to  eonsider 
that  tax  by,  or  impose  it  upon,  all  his  the  benefit  of  the  expenditure, 
personal  property  except  such  as  is  Norwood  v.  Baker,  172  U.  S.  269,  43 
capable  of  and  has  a  permanent  physi-  L.  ed.  443,  19  Sup.  Ct.  Rep.  187;  Doiigaa 
cal  situs  elsewhere.  This  is  really  a  v.  Boston,  12  Allen,  235 ;  Boston  t.  Bos- 
tax  in  personam.  ton  &  A.  R.  Co.  170  Mass.  101,  49  N. 

Fidelity  &  C.  Trust  Co.  v.  Louisville,  E.  95. 

245  U.  S.  54,  62  L.  ed.  145,  L.R.A.1918C,  Ail  money  raised  by  taxation  throas^ 
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out  the  state  must  be  expended  for  a 
public  purpose,  whether  expended  di- 
rectly by  the  commonwealth,  or  indi- 
rectly, through  various  governmental 
agencies  which  the  general  court  has  es- 
tablished. It  cannot  authorize  those 
agencies  to  expend  money  for  a  purpose 
for  which  it  could  not  itself  appropriate 
public  moneys. 

Wheelock  v.  Lowell,  196  Mass.  223, 124 
Am.  St.  Rep.  543,  81  N.  E.  977,  12  Ann. 
Cas.  1109. 

In  Massachusetts,  matters  of  local 
government  have  been  largely  intrusted 
to  counties  and  municipalities  es- 
tablished as  corporations  for  that  pur- 
pose. Their  authority  has  usually  been 
limited,  and,  in  the  main,  confined,  to 
public  purposes  of  a  local  character. 

Willard  v.  Newburyport,  12  Pick.  227 ; 
Northampton  v.  Hampshire  County,  145 
Mass.  109, 13  N.  E.  388. 

There  are  many  public  purposes  for 
which  they  are  not  ordinarily  author- 
ized by  law  to  expend  money. 

Stetson  V.  Kempt  on,  13  Mass.  272,  7 
Am.  Dec.  145;  Tash  v.  Adams,  10  Cush. 
252;  Coolidge  v.  Brookline,  114  Mass. 
592;  Spaulding  v.  Peabody,  153  Mass. 
129,  10  L.R.A.  397,  26  N.  E.  421. 

Municipalities,  being  merely  agencies 
established  by  the  government  of  the 
commonwealth,  may  be  at  any  time  whol- 
ly or  partially  destroyed  by  the  general 
court,  and  their  functions  transferred 
to  other  agencies  operating  throughout 
the  commonwealth. 

Weymouth  &  B.  Fire  Dist.  v.  Norfolk 
County,  108  Mass.  142;  Com.  v.  Plaisted, 
148  Mass.  386,  2  L.R.A.  142,  12  Am. 
St.  Rep.  566,  19  N.  E.  224. 

Even  the  so-called  proprietary  activi- 
ties of  a  municipality  are  expressions  of 
a  public  purpose  from  the  point  of  view 
of  taxation.  Cities  and  towns  are  pro- 
tected as  private  corporations  in  the 
ownership  of  property  thus  acquired, 
and  they  have  many  of  the  obligations 
of  private  corporations  with  reference 
thereto.  But  they  hold  such  property  in 
the  public  interest,  and  expend  and  raise 
money  by  taxation  in  connection  there- 
with only  because  of  the  public  purpose 
involved. 

Jones  V.  Portland,  245  U.  S.  217,  62 
L.  ed.  252,  L.R.A.1918C,  765,  38  Sup. 
Ct.  Rep.  112,  Ann.  Cas.  1918E,  660;  Mil- 
ford  Water  Co.  v.  Hopkinton,  192  Mass. 
496,  78  N.  E.  461. 

There  can   be   no   question   but   that 
Massachusetts  could  directly  operate  one 
of  these  proprietary  public  activities  in 
any    particular   locality;    for    example,  | 
•ft  Ii.  ed. 


a  local  system  of  water  supply  or  a  lo- 
cal street  railway. 

Green  v.  Frazier,  253  U.  S.  233,  64 
L.  ed.  878,  40  Sup.  Ct.  Rep.  499. 

In  the  metropolitan  water  and  sewer- 
age systems  it  has  long  been  doing  this 
for  a  group  of  municipalities  constitut- 
ing the  so-called  Metropolitan  District. 
It  is  now  operating  the  system  of  the 
Boston  Elevated  Railway  for  a  similar 
district.  It  is  not  essential  to  either  of 
these  enterprises  that  the  expenses  be 
apportioned  to  the  communities  bene- 
fited. If  the  purpose  had  not  been  gen- 
erally public,  the  general  court  would 
have  had  no  power  to  pledge  the  credit 
of  the  commonwealth  therefor,  or  pay 
the  expenses  thereof,  even  subject  to 
subsequent  reimbursement.  The  trans- 
fer of  the  burden  to  the  municipalities 
benefited  by  means  of  a  special  tax  was 
not  an  essential  feature  of  the  validity 
of  these  enterprises ;  it  was  only  a  matter 
of  legislative  discretion  and  fair  dealing. 

Re  Kingman,  153  Mass.  566,  12  L.R.A. 
417,  27  N.  E.  778;  Opinion  of  Justices, 
231  Mass.  603,  P.U.R.1919D,  612,  122  N. 
E.  763;  Boston  v.  Treasurer,  237  Mass. 
403, 130  N.  E.  390. 

The  statute  in  question  does  not  deny 
to  the  plaintiff  in  error  the  equal  pro- 
tection of  the  laws. 

Bells  Gap  R.  Co.  v.  Pennsylvania,  134 
U.  S.  232,  33  L.  ed.  892,  10  Sup.  Ct.  Rep. 
533;  Thomas  v.  Gay,  169  U.  S.  264,  42 
L.  ed.  740,  18  Sup.  Ct.  Rep.  340;  Cole 
V.  La  Grange,  113  U.  S.  1,  28  L.  ed. 
896,  5  Sup.  Ct.  Rep.  416;  F.  S.  Royster 
Guano  Co.  v.  Virginia,  253  U.  S.  412, 
415,  64  L.  ed.  989,  990,  40  Sup.  Ct.  Rep. 
560;  Re  Eongman,  153  Mass.  572,  12 
L.R.A.  417,  27  N.  E.  778. 

Mr.  Justice  Clarke  delivered  the  opin- 
ion of  the  court: 

In  this  proceeding  we  are  asked  to  re- 
view and  reverse  a  judgment  of  the  su- 
preme judicial  court  of  Massachusetts, 
holding  valid  an  act  of  the  general  court 
(General  Act  1919,  chap.  314),  provid- 
ing for  the  distribution  of  the  proceeds 
of  an  income  tax  among  the  towns, 
cities,  and  taxing  districts  of  that  state, 
against  the  contention  that  it  violates 
the  due  process  and  equal  protection  of 
the  laws  [505]  clauses  of  the  14th 
Amendment  to  the  Constitution  of  the 
United  States. 

By  amendment  to  the  Constitution  of 
Massachusetts,  approved  by  the  people 
in  1915  (xliv.),  the  general  court  was 
g^ven  power  to  impose  a  tax  at  differ- 
ent rates  upon  income  derived  from  dif- 
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f erent  classes  of  property,  but  at  a  rate 
uniform  throughout  the  commonwealth 
on  incomes  derived  from  the  same  class 
of  property,  and  to  exempt  the  property 
producing  such  income  from  other  taxes. 

Pursuant  to  this  authority,  a  law  was 
enacted  in  1916  (General  Acts  1916, 
chap.  369),  which  it  is  sufficient  to  de- 
scribe as  taxing,  with  exceptions  neg- 
ligible here,  income  received  from 
bonds,  notes,  money  at  interest,  and 
debts  due  the  person  paying  the  tax; 
dividends  on  shares  of  any  corporations 
not  organized  under  the  laws  of  Massa- 
chusetts; dividends  on  shares  in  part- 
nerships, associations,  or  trusts,  the  in- 
terest in  which  is  represented  by  trans- 
ferable shares;  and  income  derived  from 
professions,  employments,  trade,  or  bus- 
iness. Intangible  property,  the  income 
from  which  is  taxed  by  the  act,  is  prac- 
tically exempted  from  local  taxation. 

The  validity  of  this  act  is  not  assailed. 

Prior  to  the  enactment  of  this  law, 
the  taxing  subdivisions  of  the  state  had 
taxed  the  real  estate  and  tangible  and 
intangible  personal  property,  within 
their  respective  jurisdictions,  for  both 
state  and  local  purposes,  and  the  exemp- 
tion from  local  taxation  of  intangible 
property,  provided  for  in  the  act,  neces- 
sarily resulted  in  an  important  reduction 
in  their  revenues. 

The  proceeds  of  the  income  tax  thus 
provided  for  were  distributed  by  tempo- 
rarv  acts  applicable  onlv  to  the  years 
1917  and  1918,  but  in  the  year  1919  the 
act  was  passed,  the  validity  of  which  is 
assailed  in  this  proceeding,  which  pro- 
vides, in  substance:  that  the  state 
treasurer  shall  pay  to  each  city,  town, 
and  district,  from  the  income  tax  [596] 
collected  for  the  year  1919,  an  amount 
equal  to  90  per  cent  of  the  difference 
)»etween  the  average  amount  of  the  tax 
levied  on  tangible  and  intangible  per- 
sonal property  therein  in  the  years  1915 
and  1916,  and  the  average  that  would  be 
produced  by  a  tax  upon  the  personal 
property  actually  assessed  therein  for 
the  years  1917  and  1918  at  the  average 
of  the  rates  of  taxation  prevailing  there- 
in in  1915  and  1916.  In  each  succeed- 
ing  year,   until  and   including  the  year 

1927,  the  amount  payable  was  reduced 
to  an  amount  10  per  cent  less  than  it 
was  for  the  next  preceding  year.  Any 
amount  collected  in   any  year  prior  to 

1928,  in  excess  of  the  required  pay- 
ments, must  be  distributed  to  the  cities, 
towns,  and  districts  of  the  state  in  pro- 
portion to  the  amount  of  the  state  tax 
imposed  upon  each  for  such  year,  and  in 

1928  and   thereafter  the  whole  of   the 
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amount  of  the  income  tax  must  be  so 
distributed  each  year. 

It  is  obvious  that  it  was  the  purpose 
of  this  act  to  reimburse  the  various  tax- 
ing subdivisions  until  the  year  1928,  to 
the  extent  thought  necessary  to  supply 
the  loss  which  each  would  sustain  by 
the  withdrawal  from  its  taxing  power  of 
the  intangible  property  the  ineome  of 
which  was  taxed  by  the  state,  and  that 
prior  to  1928  any  excess  of  the  income 
tax  fund  over  such  requirements,  and 
beginning  with  that  year  and  eontinuing 
thereafter,  the  whole  of  that  fun^ 
should  be  distributed  to  such  subdivi- 
sions in  proportion  to  the  amount  of  the 
state  tax  paid  by  each. 

The  petition  in  the  case  is  one  for 
mandamus,  and  the  essential  allegations 
of  it  are:  that  the  petitioner,  an  in- 
habitant of  the  town  of  Brookline,  in 
the  years  1919  and  1920,  derived  income 
from  intangible  personal  property  and 
otherwise  which  rendered  him  subject 
to  the  provisions  of  the  Income  Tax  Act 
of  1916;  that  the  state  tax  in  Massachu- 
setts is  imposed  upon  towns  and  cities 
in  proportion  to  the  value  of  the  real  es- 
tate and  tangible  personal  property  and 
polls  taxable  therein,  without  regard 
[597]  to  intangible  property  or  incomes 
taxed;  that  a  sum  in  excess  of  one  mil- 
lion dollars  was  raised  in  the  year  1920 
by  the  taxation  of  the  inhabitants  of 
Brookline  upon  incomes  derived  during 
the  year  1919  from  intangible  property 
located  in  that  town  and  on  other  in- 
come earned  therein,  and  that  as  great 
an  amount  will  be  in  like  manner  raised 
in  1921;  that  under  the  distribution 
statute  of  1919  there  will  be  returned 
to  the  town  of  Brookline  not  more  than 
$500,000  in  the  year  1920,  and  in  each 
year  thereafter  a  less  amount  until,  in 
the  year  1928,  not  more  than  $250,000 
will  be  returned  to  it,  while  other  towns, 
having  greater  real  estate  and  tangible 
personal  property  valuation  for  tax- 
ation, will  receive  much  more  than  their 
inhabitants  will  have  contributed  to  the 
income  tax  fund;  and  that  such  pay- 
ments may  be  used  by  the  cities  and 
towns  receiving  them,  if  they  so  elect, 
for  the  exclusive  use  and  benefit  of  their 
own  inhabitants  for  local  and  "pro- 
prietary" purposes,  which  would  not  in 
any  degree  contribute  to  the  benefit  of 
the  petitioner,  or  of  the  inhabitants  of 
Brookline,  or  of  the  citizens  generally 
of  the  commonwealth.  Upon  these 
allegations  a  writ  of  mandamus,  com- 
manding the  respondent  not  to  distrib- 
ute any  of  the  income  tax  colleeted  in 
the  years  1920  or  1921,  was  prayed  for. 
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Upon  demurrer  the  petition  was  dis- 
missed. 

This  statement  of  the  case  shows  that 
it  is  admitted:  that  the  Income  Tax  Act 
of  1916  is  a  yalid  law;  that  the  conten- 
tion is,  only,  that  the  Act  of  1919,  pro- 
viding for  distribution  of  the^  tax,  is 
nnconstitutional ;  and  that  this  conten- 
tion rests  wholly  upon  the  allegation  of 
the  petition  that  such  amount  of  the  in- 
come tax  collected  by  the  state  from  the 
plaintiff  in  error  and  from  other  in- 
habitants of  Brookline  as  may  be  re- 
turned to  any  other  subdivision  thereof, 
may,  if  the  subdivision  so  elects,  be  used 
for  local  or  "proprietary"  purposes  such 
that  no  benefit  whatever  will  accrue 
from  the  expenditure  of  the  tax  to  the 
plaintiff  [598]  in  error  or  to  other  in- 
habitants of  the  town  of  Brookline,  or 
to  the  inhabitants  of  the  state  in  general. 

It  is  argued  that  from  these  condi- 
tions it  must  follow  that  the  plaintiff  in 
error  and  other  inhabitants  of  Brookline 
are  taxed  for  the  exclusive  benefit  of 
the  inhabitants  of  other  subdivisions  of 
the  state,  and  that  this  violates  the  due 
process  of  law  clause;  or,  if  not  that, 
the  equal  protection  of  the  laws  clause 
of  the  14th  Amendment  to  the  Constitu- 
tion of  the  United  States,  and  that 
therefore  the  proposed  distribution  of 
the  tax  should  be  restrained. 

The  relation  of  the  power  of  the  Fed- 
eral courts  to  the  taxing  systems  of  the 
states  has  been  the  subject  of  much  di&> 
cussion  in  the  opinions  of  this  court,  no- 
tably in  the  following  cases :  M'Culloch 
V.  Maryland,  4  Wheat.  316,  428-432,  4 
L.  ed.  579,  606-608 ;  Providence  Bank  v. 
Billings,  4  Pet.  614,  563,  7  L.  ed.  939, 
956;  State  Tax  on  Foreign-held  Bonds, 
15  Wall.  300,  319,  21  L.  ed.  179,  186; 
Davidson  v.  New  Orleans,  96  U.  S.  97, 
105,  24  L.  ed.  616,  620;  Kirtland  v. 
Hotchkiss,  100  U.  S.  491,  497,  25  L.  ed. 
558,  561;  Memphis  Gaslight  Co.  v.  Tax- 
ing Dist.  109  U.  S.  398,  400,  27  L.  ed. 
976,  977,  3  Sup.  Ct.  Rep.  205 ;  BelPs  Gap 
R.  Co.  V.  Pennsylvania,  134  U.  S.  232, 
237,  238,  33  L.  ed.  892,  895,  10  Sup.  Ct. 
Rep.  533;  Merchants  &  M.  Nat.  Bank  v. 
Pennsylvania,  167  U.  S.  461,  463,  464, 
42  L.  ed.  236-238,  17  Sup.  Ct.  Rep.  829 ; 
Henderson  Bridge  Co.  v.  Henderson,  173 
U.  S.  592,  615,  616,  43  L.  ed.  823,  831, 
832,  19  Sup.  Ct.  Rep.  553;  Travellers' 
Ins.  Co.  V.  Connecticut,  185  U.  S.  364, 
371,  46  L.  ed.  949,  954,  22  Sup.  Ct.  Rep. 
673;  Phillip  Wagner  v.  Leser,  239  U.  S. 
207,  220,  60  L.  ed.  230,  237,  36  Sup.  Ct. 
Rep.  66. 

While  the  nature  of  the  subject  does 
not  permit  of  much  finality  of  general 
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statement,  it  may  plainly  be  derived 
from  the  cases  cited  that  since  the  sys- 
tem of  taxation  has  not  yet  been  devised 
which  will  return  precisely  the  same 
measure  of  benefit  to  each  taxpayer  or 
class  of  taxpayers,  in  proportion  to  pay- 
ment made,  as  will  be  returned  to  every 
other  individual  or  class  paying  a  given 
tax,  it  is  not  within  either  the  disposi- 
tion or  power  of  this  court  to  revise  the 
necessarily  oomplicated  taxing  systems 
of  the  states  for  the  purpose  of  attempt- 
ing to  produce  what  might  be  thought  to 
be  a  more  just  distribution  of  the  [599] 
burdens  of  taxation  than  that  arrived  at 
by  the  state  legislatures  (4  Pet.  517;  15 
Wall.  319;  109  U.  S.  400;  185  U.  S.  371, 
supra) ;  and  that  where,  as  here,  conflict 
with  Federal  power  is  not  involved,  a 
state  tax  law  will  be  held  to  conflict  with 
the  14th  Amendment  only  where  it  pro- 
poses, or  clearly  results  in,  such  flagrant 
and  palpable  inequality  between  the 
burden  imposed  and  the  benefit  received, 
as  to  amount  to  the  arbitrary  taking  of 
property  without  compensation, — **to 
spoliation  under  the  guise  of  exerting 
the  power  of  taxing."  134  U.  S.  237; 
173  U.  S.  615;  239  U.  S.  220,  supra.  For 
other  inequalities  of  burden  or  other 
abuses  of  the  state  power  of  taxation, 
the  only  security  of  the  citizen  must  be 
found  in  the  structure  of  our  govern- 
ment itself.  So  early  as  4  Pet.  563, 
supra,  it  was  said  by  Chief  Justice  Mar- 
shall: "This  vital  power  [of  taxation] 
may  be  abused,  but  the  Constitution  of 
the  United  States  was  not  intended  to 
furnish  the  corrective  for  every  abuse  of 
power  which  may  be  committed  by  the 
state  governments.  The  interest,  wis- 
dom, and  justice  of  the  representative 
body,  and  its  relations  with  its  constit- 
uents, furnish  the  only  security,  where 
there  is  no  express  contract,  against  un- 
just and  excessive  taxation,  as  well  as 
against  unwise  legislation  generally." 

The  application  of  this  summary  of 
the  law  renders  our  conclusion  not 
doubtful. 

The  income  tax  involved  is  uniform  in 
its  application  to  all  income  within  the 
description  of  the  act  of  all  inhabitants 
of  the  state,  without  regard  to  the  tax- 
ing subdivision  in  which  they  may  re- 
side. It  is  collected  by  the  state,  and 
the  capital  value  producing  the  tax  is 
practically  exempted  from  other  tax- 
ation. The  tax  was  authorized  by  the 
people  of  the  state,  and  the  act  was 
given  form  by  the  legislature,  for  the 
purpose  of  correcting  fiagrant  inequal- 
ities of  taxation,  resulting  from  what 
the  supreme  judicial  court,  in  the  opin- 
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ion  in  this  ease,  ealled  the  ^coloniza- 
tion" of  wealthy  owners  of  intangible 
securities  in  [600]  towns  and  cities 
which  had  exceptionally  low  rates  of  tax- 
ation, ^brought  about  by  avoidance  and 
evasion,  legal  and  illegal,  of  the  tax  laws 
prevailing  before  the  enactment  of  the 
Income  Tax  Law."  Report  to  the  sen- 
ate and  house  of  representatives  of  Mas- 
sachusetts by  '^The  Joint  Special  Com- 
mittee on  Taxation,"  January  31,  1919. 
The  report  just  referred  to  was  made 
after  an  elaborate  study  of  the  subject 
of  the  distribution  of  this  income  tax,  in 
the  progress  of  which  largely  attended 
public  hearings  were  held  in  many  cities 
of  the  state,  and  it  recommended  the  law 
assailed,  in  substantially  the  form  in 
which  it  was  enacted.  The  plan  of  re- 
turning the  tax  to  the  various  taxing 
districts  in  which  those  who  paid  it  re- 
sided, which  is  so  strongly  urged  in 
argument,  was  carefully  considered,  and 
was  rejected,  as  expensive  and  difficult, 
if  not  impracticable,  of  application,  and 
as  calculated  to  ignore  the  considera- 
tions which  led  to  the  enactment  of  the 
law,  and  to  restore  the  evils  and  in- 
equalities of  taxation  which  it  was  de- 
vised to  correct.  It  is  also  apparent 
that  this  distribution  law  should  not  be 
considered  as  an  isolated  provision,  but 
as  an  important  part,  which  it  clearly  is, 
of  an  elaborate  and  involved  system  of 
state  taxation,  which  would  be  seriously 
affected  by  the  granting  of  such  a  writ 
of  mandamus  as  is  prayed  for. 

Accepting  as  true,  as  we  must,  the 
allegation  of  the  petition,  admitted  by 
the  demurrer,  that  the  local  subdivisions 
of  the  state  may,  "if  they  so  elect,"  de- 
vote the  money  derived  from  the  income 
tax  through  the  distribution  provided 
for  in  the  act  assailed,  to  purposes 
which  might  not  confer  any  certain  ben- 
efit upon  the  plaintiff  in  error  or  per- 
sons in  like  situation,  yet,  it  must  be 
accepted,  on  the  other  hand,  that  it  is 
entirely  clear  that  there  are  many  pur- 
poses to  which  these  subdivisions  may 
devote  the  money,  "if  they  so  elect,'* 
which  would  be  of  such  state-wide  in- 
fluence that  the  plaintiff  in  error  and 
those  similarly  situated  would  very  cer- 
tainly be  benefited  [601]  by  the  expend- 
iture of  it.  It  must  be  said  also  in  this 
case,  as  was  said  by  the  supreme  judicial 
court  of  Massachusetts,  in  the  decision 
of  a  similar  case,  Duffv  v.  Treasurer, 
234  Mass.  42,  125  N.  E.  135 :  "There  is 
nothing  on  this  record  to  justify  the  as- 
sumption that  the  several  municipalities 
design  to  devote  to  other  than  public 
use  any  portion  of  the  income  tax  thus 
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distributed  to  them.  Every  presump- 
tion is  in  favor  of  legality,  in  the  ab- 
sence of  evidence  to  the  contrar3'." 
This  presumption  of  legality  is  a 
sound  and  strong  one,  and  is  amply 
sufficient  to  prevail  over  the  effect  of 
the  admitted  allegation  of  the  petition. 

The  case  presented  is  clearly  not  one 
of  that  extreme  inequality  in  taxation  of 
which  the  Federal  courts  should  lay 
hold,  but  involves  rather  a  question  of 
state  policy,  of  a  character  which  the 
people  have  been  satisfied  to  leave  to  the 
judgment,  patriotism,  and  sense  of  jus- 
tice of  representatives  in  their  state  leg- 
islature. 

The  judgment  of  the  Supreme  Judicial 
Court  of  Massachusetts  is  affirmed. 


[602]    STATE    OF    OKLAHOMA,    Com- 

plainant, 

V. 

STATE  OF  TEXAS,  Defendant;  the  United 
States  of  America,  Intervener. 

(See  S.  C.  Reporter's  ed.  602.) 

[No.  23,  Original.] 

June  1,  1921. 

Order  announced  by  Mr.  Justice  Mc- 
Kenna: 

Upon  application  of  A.  E.  Pearson,  R. 
R.  Bell,  Susie  Shaw,  Georgia  Darby, 
Mrs.  John  Mounts,  Henry  G.  Beard,  an<l 
the  Silver  Moon  Oil  Company,  claimants 
of  certain  tracts  or  parcels  of  land  pur- 
chased by  Fred  Capshaw  from  the 
United  States  of  America  under  patent 
dated  February  17,  1920 : 

It  is  ordered  that  the  receiver  be  and 
he  is  hereby  authorized  and  directed  to 
sink  a  well  for  oil  and  gas  upon  the  land 
described  in  said  patent  at  such  place 
as  the  receiver  shall  select,  provided  said 
applicants  shall  pay  in  advance  from 
time  to  time,  as  required,  the  cost  and 
expense  of  sinking  the  same  and  bring- 
ing it  into  production.  The  said  well 
shall  be  operated  by  the  receiver  as  he 
operates  wells  on  other  lands  in  the 
riverbed  area,  and  he  shall  conserve  and 
dispose  of  the  proceeds  of  the  oil  and 
gas  as  in  the  case  of  wells  on  other 
lands  in  the  riverbed  area,  and  shall  re- 
imburse the  said  Pearson  et  al ,  out  of 
the  net  proceeds,  for  the  moQeys  so  ad- 
vanced and  paid  by  them  for  dnlling  the 
well  and  bringing  it  into  production;  the 
remainder  of  such  proceeds  to  be  re- 
tained by  him,  subject  to  the  order  of 

the  court. 
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STATE  OF  OKLAHOMA,  Ck>mplainant, 

▼. 

STATE  OF  TEXAS,  Defendant;  the  United 
States  of  America,  Intervener. 

(See  S.  C.  Reporter's  ed.  603.) 

[No.  23,  Original.] 

June  1,  1921. 

Order  announced  by  Mr.  Justice  Mo- 
Kenna: 

Upon  motion  of  Luther  Eofif,  claiming 
to  be  the  owner  of  an  oil  and  gas  lease 
upon  a  certain  tract  of  500  acres  of 
land  described  in  his  motion,  situate  on 
the  Hood  plain  on  the  south  side  of  Red 
river,  in  range  15  west; 

It  is  ordered  that  the  receiver  be  and 
he  is  hereby  authorized  and  directed  to 
sink  a  well  for  oil  and  gas  upon  the 
Innd  described  in  said  motion  at  such 
place  as  the  receiver  shall  select,  pro- 
vided said  applicant  shall  pay  in  ad- 
vance from  time  to  time,  as  required, 
the  cost  and  expense  of  sinking  the  same 
and  bringing  it  into  production.  The 
said  well  shall  be  operated  by  the  re- 
ceiver as  he  operates  wells  on  lands  in 
the  riverbed  area,  and  he  shall  conserve 
and  dispose  of  the  proceeds  of  the  oil 
:nid  gas  as  in  the  case  of  wells  on  lands 
in  the  riverbed  area,  and  shall  reimburse 
the  said  Eoff  out  of  the  net  proceeds 
for  the  moneys  so  advanced  and  paid 
by  him  for  drilling  the  well  and  bring- 
ing it  into  production;  the  remainder  of 
such  proceeds  to  be  retained  by  the  re- 
ceiver, subject  to  the  order  of  the  court. 


STATE  OF  OKLAHOMA,  Complainant, 

v. 

STATE  OF  TEXAS.  Defendant;  the  United 
States  of  America,  Intervener. 

(See  S.  C.  Reporter's  ed.  603,  604.) 

[No.  23,  Original.] 

June  1,  1921. 

Order  announced  by  Mr!  Justice  Mc- 
Kenna: 

Upon  motion  of  J.  R.  Armstrong  et 
al.,  and  upon  the  assent  of  the  receiver, 
it  appearing  that  the  receiver  has  in  his 
hands,  a  fund  of  approximately  fifty 
thousand  dollars,  being  part  of  the  pro- 
ceeds derived  by  him  from  the  produc- 
tion of  Receiver's  Wells  Nos.  157,  162, 
and  170,  operated  by  him  for  said  Arm- 
strong and  for  one  C.  J.  Benson,  under 

whom  he  elaims  by  assignment; 
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It  is  ordered  that  Frederick  S.  Tyler, 
Esq.,  be  and  he  is  hereby  appointed  a 
special  master  to  hear  and  report  to  this 
court  for  determination  the  claim  of 
said  J.  B.  Armstrong  [604]  to  have  said 
fund  turned  over  to  him  as  purchaser  of 
said  wells;  and  said  master  shall  hear 
and  report  on  said  claim  and  on  all  other 
claims  that  may  be  presented  against 
said  fund. 

Said  master  shall  have  authority  to 
issue  process  of  subpoena  to  compel  the 
attendance  of  witnesses,  and  it  shall  be 
his  duty  to  give  notice  to  all  parties  con- 
cerned, to  fix  the  time  and  place  of  hear- 
ing, and  adjourn  the  same  from  time 
to  time  if  necessary;  and  he  shall  report 
all  the  evidence  taken,  together  with  his 
findings  of  fact,  conclusions  of  law,  and 
recommendation  in  the  premises,  for  the 
ultimate  consideration  and  action  of  this 
court. 

If,  for  any  reason,  the  said  Frederick 
S.  Tyler,  Esq.,  shall  be  unable  to  act  as 
such  special  master,  or  to  complete  his 
duties  as  such,  a  special  master  to  act  in 
his  place  shall  be  named  by  the  Chief 
Justice  or  the  senior  Associate  Justice 
of  this  court. 


STATE  OP  OKLAHOMA,  Complainant, 

v. 

STATE  OF  TEXAS,  Defendant;  the  United 
States  of  America,  Intervener. 

(See  S.  C.  Reporter's  ed.  604,605.) 

[No.  23,  Original.] 

June  1,  1021. 

Order  announced  by  Mr.  Justice  Mc- 
Kenna: 

Upon  considering  the  fifth  report  of 
the  receiver,  filed  herein  May  26,  1921, 
it  is  ordered: 

(1)  That  until  further  order  all  de- 
velopment work  by  the  receiver  (except 
as  prescribed  in  certain  other  ordei*s 
made  this  day)  shall  be  confined  to  the 
completion  of  the  wells  in  the  riverbed 
area,  about  twelve  in  number,  work  up- 
on which  already  has  been  begun. 

(2)  That  the  receiver  be  and  he  is 
hereby  authorized  and  directed  to  col- 
lect, withhold,  and  impound  three  six- 
teenths of  the  gross  proceeds  of  gas  pro- 
duced by  wells  within  the  receivership 
area  from  and  after  June  1,  1921. 

(3)  That  the  receiver  be  and  he  is 
hereby  authorized  to  publish  a  notice  in 
four  daily  newspapers,  two  circulating 
in  Texas  and  two  circulating  in  Okla- 
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homa,  to  be  [605]  selected  by  him,  re- 
questing all  persons  having  claims  against 
the  receiver  or  against  the  property  or 
funds  in  his  custody  to  present  the  same 
t)  the  receiver  within  sixty  days  from  the 
date  of  publication  of  such  notice,  ac- 
companying their  statements  of  claim 
with  supporting  affidavits  and  certified 
or  sworn  copies  of  any  documentary 
evidence  upon  which  they  may  rely; 
and  the  receiver  is  directed  to  examine 
and  investigate  said  claims  and  support- 
ing evidence,  and  he  is  hereby  author- 
ized to  settle  and  discharge  the  same,  if 
he  cnn  do  so,  upon  a  fair  and  equitable 
basis;  and  as  to  any  not  so  adjusted  and 
settled,  he  shall  make  a  full  report  to 
this  court  at  its  next  term,  for  such  fur- 
ther action  as  the  court  may  deem  prop- 
er. 


STATE  OF  OKLAHOMA,  Complainant, 

V. 

STATE  OF  TEXAS,  Defendant;  the  United 
States  of  America,  Intervener. 

(See  S.  C.  Reporter's  ed.  605-607.) 

[No.  23,  Original.] 

June  1,  1021. 

Order  announced  by  Mr.  Justice  Mc- 
Kenna: 

It  appearing  that  special  issues  have 
been  joined  in,  this  cause  (1)  upon  the 
intervening  petition  of  E.  Everitt  Rowell, 
claimant  of  riparian  land  on  the  north 
bank  of  Red  river,  and  the  answer  there- 
to of  the  United  States  embodied  in  H  2 
of  its  amended  petition  of  intervention; 
(2)  upon  the  intervening  petition  of  A. 
E.  Pearson,  R.  R.  Bell,  Susie  Shaw, 
Georgia  Darby,  Mrs.  John  Mounts, 
Henry  Q.  Beard,  and  the  Silver  Moon 
Oil  Company,  claimants  of  riparian  lands 
on  north  bank  of  Red  river,  and  the 
answer  therefo  of  the  United  States  em- 
bodied in  K  2  of  its  amended  petition  of 
intervention ;  (3)  upon  the  amended  peti- 
tion of  intervention  of  the  Burk  Divide 
Oil  Company  (Consolidated)  and  others, 
placer  mining  claimants,  and  the  answer 
of  the  [606]  United  States  thereto,  em- 
bodied in  Y  3  of  its  amended  petition  of 
intervention;  (4)  upon  the  petition  of 
intervention  of  the  Mellish  Consolidated 
Placer  Oil  Mining  Association,  a  placer 
mining  claimant,  and  the  answer  there- 
to of  the  United  States  embodied  in  f  3 
of  its  amended  petition  of  intervention; 
(5)  and  as  between  the  state  of  Okla- 
homa and  the  United  States  as  to  the 
1JJ0 


school  sections  abutting  on  Red  river 
owned  by  said  state,  in  respect  to  which 
it  claims  by  riparian  right  the  entire  bed 
of  Red  river  to  the  south  bank,  as  said 
claim  is  set  up  in  the  original  bill  of  said 
state,  and  answered  by  the  United  States 
in  1[  2,  subparagraph  10,  of  its  amended 
petition  of  intervention : 

It  is  ordered  that  this  cause  be  and  it 
is  hereby  set  down  for  hearing  as  to 
said  special  issues,  and  as  to  the  claims 
of  any  and  all  other  interveners  herein 
who  may  claim  riparian  lands  on  the  ' 
north  bank  of  Red  river,  or  placer  min- 
ing locations  under  the  mining  laws  of 
the  United  States,  on  the  17th  day  of 
October,  a.  d.  1921. 

Frederick  S.  Tyler,  Esq.,  of  Washing- 
ton, District  of  Columbia,  is  hereby  ap- 
pointed as  commissioner  to  take  the  evi- 
dence of  the  said  respective  parties  with 
respect  to  said  issues  and  claims,  and  re- 
port the  same  to  the  court,  but  without 
findings  or  conclusions.  Said  evidence 
shall  be  taken  and  closed  on  or  before 
July  30,  1921.  The  evidence  as  to  all 
said  issues  and  claims  shall  be  embodied 
in  one  record,  but  the  evidence  as  to 
each  issue  or  claim  shall  be  set  forth 
separately  so  far  as  practicable.  Subject 
to  the  time  fixed  for  closing  said  evi- 
dence, the  time  and  place  for  commenc- 
ing and  proceeding  with  the  taking  of 
testimony,  and  the  order  in  which  the 
different  matters  shall  be  taken  up,  may 
be  fixed  by  agreement  of  the  parties,  or, 
in  case  of  disagreement,  shall  be  fixed 
by  the  commissioner. 

If,  for  any  reason,  the  said  Frederick 
S.  Tyler  shall  be  unable  to  act  as  such 
commissioner,  or  to  complete  his  [607] 
duties  as  such,  a  commissioner  to  act  in 
his  place  shall  be  named  by  the  Chief 
Justice  or  the  senior  Associate  Justice  of 
this  court. 


STATE  OF  OKLAHOMA,  Complainaxii, 


V. 


STATE  OF  TEXAS,  Defendant;  the  United 
States  of  America,  Intervener. 

(See  S.  C.  Reporter's  ed.  607.) 

[No.  23,  OriginaL] 

June  1,  1921. 

Order  announced  by  Mr.  Juatiee  ]I6> 
Kenna: 

It  appearing  from  the  fifth  report 
made  by  Frederic  A.  Delano,  the  re- 
ceiver   heretofore    appointed    by    this 
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conrt  in  the  above  stated  eauBe,  that  ao  STATE  OF  OKLAHOMA,  Complainant, 
action  recently  was  commenced  against  "■ 

him  in  the  United  States  district  court  STATE  OF  TEXAS,  Defendant;  the  United 
for  the   northern    district    of   Texas    by  States  of  America,  Intervener, 

the  Casa  Oil  Comjiany,  to  recover  dam- 

ag«s  for  the  alleged  converaiou  of  cer-  (See  S.  C.  Reporter's  ed.  608-flIO.) 

tain  personal  property  claimed  by  said 

Casa  Oil  Company,  and  alleged  to  have  [No,  23,  Original.] 

been    seized   and    appropriated   by   said 

receiver;  and  that  a  citation  has  heen  ,        ,    .g,, 

issued  by  said  court,  commanding  said  ' 

receiver    to   appear  in    said   cause    and 

make  answer  to  the  petition  therein  at  Order  announced  by  Ur.  Justice  Uc- 
tbe  next  regular  term  o£  said  court,  to   Kemw: 

be  held  on  the  2lBt  day  of  November,  a.  This  court  having,  on  the  7th  dayof 
D.  1931;  June,  1920,  set  this  cause  down  for  hear- 

It  ia  ordered  that  the  Honorable  '"S  upon  specifled  questions  of  law,  the 
Jamea  C.  Wilson,  judge  of  the  said  hearing  having  been  had,  and  the  court 
United  States  district  court  for  the  having  considered  of  the  matter,  and 
northern  district  of  Texas,  do  show  having  announced  its  opinion  and  con- 
canse  before  this  court,  at  the  Capitol  elusion  on  April  11,  1921: 
in  Washington,  in  the  District  of  Co-  It  is  ordered,  adjudged,  and  decreed 
lumbia,  on  the  17th  day  of  October,  a.  that,  according  to  the  Treaty  of  Febru- 
D.  1921,  why  a  writ  of  prohibition  should  ary  22,  1819  [8  Stat,  at  L.  252],  be- 
not  be  issued,  commanding  him  to  desist  tween  the  United  States  and  Spain,  as 
from  further  entertaining  jurisdiction  heretofore  examined  and  construed  by 
of  said  eause.  this  court  in  the  case  of  United  Stales  v. 

Texas,  162  U.  S.  1,  40  L.  ed.  867,  16  Sup. 
Ct.  Rep.  725,  the  decree  in  which  is  con- 

"—  elusive  upon  the  parties  to  this  cnuae, 

the  true  boundary  between  the  stale  of 
Oklahoma  and  the  state  of  Texas,  where 
STATE  OF  OKLAHOMA,  Complainant,      it  follows  the  course  of  the  Red  river 
*'-  from  the  100th  degree  of  west  loiigitudr 

STATE  OF  TEXAS,  Defendant;  the  United    to  the  eastern  boundary  of  the  stole  of 
States  of  America,  Intervener,  Oklahoma,   is   along   the   south   bank   of 

Red  river.     And  as  it  still  need.^  to  be 
(See  S.  C.  Reporter's  ed.  607,  608.)  determined  between  the  state  of  Okla- 

homa,    complainant,     and     the     United 
[No.  23,  Original.]  States  of  America,   intervener,    on   the 

one  hand,  and  the  state  of  Texas,  on 
June  1,  1821.  the  other  hand,  as  to  what  constitutes  the 

south  bank  of  Red  river,  as  to  where, 
Order  announced  by  Ur.  Justice  Ho-    ajong  that  bank,  the  true  boundary  line 
Kensa:  is,  and  as  to  the  proper  mode  of  locating 

It  is  ordered  that  Frederic  A.  Delano,  tl"e  same  upon  the  ground ; 
receiver,  be  and  he  is  hereby  authorized,  I*  is,  on  motion  of  the  state  of  Okla- 
in  his  discretion,  out  of  thirteen  six-  ^oma,  concurred  in  by  the  state  of 
teenths  of  the  net  proceeds  of  any  well  T^'^  f"^  *^«  United  States  of  Araer- 
or  wells  in  the  riverbed  area  {other  than  ""•  "'^''"^^  *•""  ',^;f.^?"Af  *""  ^^'  ^?'*"' 
the  well  known  as  the  Burk  Senator)    ^°^^^"o'!J!l  "^""^  ^t     ^  S"n%'V°"' 

paid  to  him   since   April  1st,  1920,   to   o°  the  9th  day  of  January,  a.  d.  1922. 

-_i.  1     iL  .  I  -1.  And  it  13  ordered  that  upon  said  hear- 

reimburae  to  those  operators  or  dnllers  ;  the  parties  shall  be  at  liberty  to  re- 
who  had  dnlled  and  brough  [608]  into  f,f  ^o  and  use  the  evidence  heretofore 
production  such  well  or  wells,  their  ac-  taken  and  returned  in  this  cause  ao  far 
tual  cost  of  such  work,  including  a  rea-  ^s  applicable  to  said  question,  without 
Bonable  allowance  for  field  supervision,  the  necessitv  of  republication  or  re- 
but excluding  any  allowance  for  genera!  printing;  and  they  shall  proceed  to  take 
or  office  supervision,  and  after  deducting  eueh  further  evidence  as  they  may  desire 
a  proper  allowance  for  the  yield  derived  relating,  among  other  things,  to  the 
by  them  from  such  well  or  wells  prior  characteristics  and  regimen  of  Red  riv- 
to  the  taking  possession  of  the  same  by  er,  the  physical  conditions  along  the 
the  receiver.  same,  any  substantial  changes  that  may 
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hare  occurred  since  the  treaty  by  avul- 
sions, relictions^  erosions,  accretions,  or 
other  natural  causes,  and  the  practical 
construction  and  application  of  the 
Treaty  of  1819  by  the  governments  and 
states  concerned  and  their  inhabitants. 

Frederick  S.  Tyler,  Esq.,  of  Washing- 
ton, District  of  Columbia,  is  hereby  ap- 
pointed as  commissioner  to  take  said 
further  evidence  and  report  the  same  to 
the  court,  but  without  findings  or  con- 
clusions; and  if  for  any  reason  said 
Frederick  S.  Tyler  shall  be  unable  to 
act  as  such  commissioner,  or  to  complete 
his  duties  as  such,  a  commissioner,  to 
act  in  his  place,  shall  be  named  by  the 
Chief  Justice  or  the  senior  Associate 
Justice  of  this  court. 

Subject  to  the  limitations  hereinafter 
imposed,  the  times  and  places  of  taking 
such  testimony,  and  the  order  of  taking 
the  same,  may  be  fixed  by  stipulation  of 
the  parties,  and,  if  they  shall  fail  to 
stipulate,  shall  be  fixed  by  the  commis- 
sioner. The  taking  of  testimony  shall 
commence  not  later  than  the  15th  day  of 
August,  1921,  and  shall  be  concluded  on 
or  before  the  29th  day  of  October  fol- 
lowing. Unless  the  parties  otherwise 
stipulate,  the  evidence  in  chief  on  the 
part  of  the  United  States  shall  be  pre- 
sented first,  tl  t  on  the  part  of  the 
state  of  Oklahoma  next,  and  that  on  the 
part  of  the  state  ?  Texas  next;  and  the 
rebuttal  evidence  of  the  respective  par- 
ties shall  be  presented  in  the  same  order. 

[610]  The  hearing  on  the  counter- 
claim of  the  state  of  Texas,  and  the  tak- 
ing of  testimony  thereon,  is  reserved  for 
further  order. 


STATE  OF  OKLAHOMA,  Complainant, 

v. 

STATE  OF  TEXAS,  Defendant;  the  United 
States  of  America,  Intervener. 

(See  S.  C.  Reporter's  ed.  610.) 

[No.  23,  Original.] 

June  1,  1021. 

Order  announced  by  Mr.  Justice  Mc- 
Kenna: 

It  is  ordered  that  no  petition  in  inter- 

▼ention  may  hereafter  be   filed  herein 

under  the  order  of  June  7,  1920,  except 

upon  special  leave  given  by  the  court. 
JUS 


MISSOURI,    KANSAS,    &    TEXAS    RAIL- 
WAY COMPANY,  Appt., 

V. 

UNITED  STATES. 
(See  S.  C.  Reporter's  ed.  010-615.) 

PostolRce  —  compensation   for   cairrylng 
mails  —  redaction. 

1.  An  arrangement  between  the  Post- 
master General  and  a  railway  company 
wherebv  compensation  for  carrying  the 
mails  for  four  vears  was  fixed  ''unless  oth- 
erwise ordered  at  certain  sums,  with  ex- 
press notice  that  the  railway  company 
would  be  "subject  to  all  the  postal  laws  and 
regulations  which  are  now  or  may  become 
applicable  during  the  term  of  the  service," 
is  not  a  contract  which  could  not  be  affect- 
ed by  the  subsequent  enactment  of  the  Act 
of  August  24,  1012,  §  4,  under  which  *'when, 
after  a  weighing  of  the  mails  for  the  pur- 
pose of  readjusting  the  compensation  for 
their  transportation  on  a  railroad  route, 
mails  are  diverted  therefrom  or  thereto,  the 
Postmaster  General  may,  in  his  discretion, 
ascertain  the  effect  of  such  diversion  by  a 
weighing  of  such  mails  for  such  number  of 
successive  working  days  as  he  may  deter- 
mine, and  have  the  weights  stated  and 
verified  to  him  as  in  other  cases,  and  read- 
just the  compensation  on  the  routes  affect- 
ed accordingly,''  and  the  railway  company 
cannot  discontinue  an  important  item  of  the 
services  upon  which  the  compensation  naa 
computed  and  still  demand  the  same  pay. 
[For    other    cases,    see    Postoffice,     IV.    c*    in 

Digest   Sup.   Ct.   1908.1 

PostolRce  —  compensation    for   carrying 
mails  —  diversion  —  weighing. 

2.  The  effect  of  a  diversion  of  the  mails 
may  be  ascertained  bv  a  weighing  of  the 
diverted  mails  for  sucn  number  of  davs  as 
the  Postmaster  General  may  direct  un<icr 
the  Act  of  August  24,  1012,  §  4,  providinj; 
that  '*when,  after  a  weighing  of  the  mailsi 
for  the  purpose  of  readjusting  the  compen- 
sation for  their  transportation  on  a  rail- 
road route,  mails  are  diverted  therefrom  or 
thereto,  the  Postmaster  General  may,  in  his 
discretion,  ascertain  the  effect  of  such  di- 
version by  a  weighing  of  such  maiU  for 
such  number  of  successive  working  days  as 
he  may  determine,  and  have  the  weights 
stated  and  verified  to  him  as  in  other  cases, 
and  readjust  the  compensation  on  the  routes 
affected  accordingly:  Provided,  That  no 
readjustment  shall  be  made  •  unless  the 
diverted  mails  equal  at  least  10  per  centum 
of  the  average  daily  weight  on  any  of  the 
routes  affected.*'  This  is  not  a  recurrence 
to  the  quadrennial  weighing  for  ninety 
days,  but  a  limited  investigation  for  a  lim- 
ited purpose. 

[For    other    cases,    see    Postofflce,    IV.    c.    in 
Digest  Sup.  Ct.  1908.] 

Postoffice  —  compensation   for  carrying 
mails  —  diversion  —  welching. 

3.  The  result  of  the  last  general  weigh- 
ing is  accepted  by  the  Act  of  August  24, 
1012,  §  4,  as  a  near  enough  basis  for  the  10 
per  cent  test  created  by  the  provisions  of 

15«  U.  8. 


1920.  MISSOURI^  KANSAS  it  TEXAS  R.  CO.  v.  UNITED  STAJES. 

tliat  section  that  ''when,  after  a  weighing  of  Submitted  April  26,  1921.    Decided  June  6, 

the  mails  for  the  purpose  of  readjusting  the  1921. 
compensation    for    their    transportation    on 

a  railroad  route,  mails  are  diverted  there-  *     ^  ni   •        *-. 
from   or   thereto,  the   Postmaster   General  \  FFEAL  from  the  Court  of  Claims  to 
may,  in  his  discretion,  ascertain  the  effect  -^    review  a  judgment  which  dismissed 
of  such   diversion  by  a  weighing  of  such  the  petition  of  a  railway  company  to  re» 
mails  for  such  number  of  Buccessive  work-  cover  additional  compensation  for  ear- 
ing days  as  he  may  determine,  and  have  the  rying  the  mails.     Affirmed, 
weights  stated  and  verified  to  him  as  in  g^^  g^me  case  below,  53  Ct.  01.  641. 
other  cases   and  readjust  the  compensation  r^^e  facts  are  stated  in  the  opinion, 
on  the  routes  affected  accordinglv:     Provid-  x«*-w»  nx^  oi.»bcu  *«  !.»«>  v^e^vu. 

ed    That   no  readjustment   Bhan    be  made  ^^    Alexander  Britton  submitted  the 

unless  the  diverted  mails  equal  at  least  ten  -«„g^  f q-  onnellant  • 

per  centum  of  the  average  daily  weight  on  JJ/           l   '^   i_  •                  j.  j        j    • 

iny  of  the  routes  affect^."  ,  The  contract  being  executed  and  in 

[For   other   cases,    see   Postofflce,    IV.   c.   In  lull  lorce  in  1910  tor  a  period  01  lour 

Digest  Sup.  Ct.  1908.]  years,    the    diversion    of    mails    having 

PoatolHce  — compensation   for  carrying  occurred  in  January,  1912,  it  was  error 

mails  — readjustment  — past-services,  ^o  hold  that  an  act  passed  subsequently, 

4.  A  readjustment  in  respect  of  past  ^  ^  August,  1912,  could  be  made  re- 
services    m    carrying    the    mails    must    be  7         ..      **&**«*'*       ,   '.     .,. 

deemed  to  have  been  contemplated  by  the  troactiye,  and  apply  to  this  case, 

provision  of  the  Act  of  August  24,  1912,  §  Atchison,  T.  &  b.  J.  K.  Co.  v.  United 

4,  that  "when,  after  a  weighing  of  the  mails  States,  225  U.  S.  640,  56  L.  ed.  1236,  32 

for  the  purpose  of  readjusting  the  compcn*  Sup.  Ct.  Rep.  702;  Union  P.  R.  Co.  v. 

sation  for  their  transportation  on  a  rail-  United  States,  134  C.  C.  A.  325,  219  Fed. 

road  route,  mails  are  diverted  therefrom  or  427;   Great  Northern  R.   Co.  v.   United 

thereto,  the  Postmaster  General  may,  in  his  states,  149  C.  C.  A.  485,  236  Fed.  433; 

d.Rcretion,  ascertain  the  effect  of  such  di-  u^j^^^  g^^^es  v.  Utah,  N.  &   C.   Sta^e 

version   by   a  weighing  of   such   mails  for  p     ,Qq  j.   «    ...   ^oq   4o  K  pd  251   255 

such  number  of  successive  working  days  as  )i2'^        nx    «      '  en  'i?!!-           \t    k  o? 

he   may  determine   and   have  the   weights  26  bup.  Ct.  Rep.  59;  Chicago,  M.  &  bt. 

Htated  and  verified  to  him  as  in  other  cases,  P.   B-   Co.  v.  United   States,  198  U.  S. 

and  readjust  the  compensation  on  the  routes  385,  49  L.  ed.  1094,  25  Sup.  Ct.  Rep.  665 ; 

affected   accordingly :      Provided,   That   no  Chicago  &  N.  W.  R.  Co.  v.  United  States, 

readjustment  shall  be  made  unless  the  di-  104  U.  S.  683,  686,  26  L.  ed.  892,  893; 

verted  mails  equal  at  least  ten  per  centum  Sinking  Fund  Cases,  99  U.  S.  700,  718, 

of  the  average  daily  weight  on  any  of  the  35  K  ed.  495,  501;  Philadelphia  &  B.  C. 

routes  affected,"  since  the  act  was  not  ap-  T>n           tt-^jo**        10  n*    m    inn 

proved  until  August  24,  1912.  and  allowed  ?-^Co.  v.  United  States,  13  Ct.  O.  199, 

a  readjustment  from  the  first  day  of  the  ^^^  U.  b.  7Ud,  Jb  L.  ed.  454. 

previous  July.  Repeal  by  implication  is  not  favored. 

[For   other   caHcs,    soe   Postofflce,    IV.   c.   in  Frost  v.  Wenie,  157  U.  S.  46,  39  L.  ed. 

Digest  Sup.  Ct.  1908.1  614    15  g^p.  Ct.  Rep.  532;  Wilmot  v. 

Fostomoe- compensation   for  carrying  j^^^       ^q^  jj   g   317,  26  L.  ed.  536. 

malls  —  diversion  —  readjustment.  Tn  a \pripq  of  sf atiitp^  in  nari  materia. 

5.  Only  where  the  diverted  mails  do  .  ^?,  ^  3®^*®?  ®^  statutes  m  pari  materia, 
not  equal  10  per  cent  of  the  average  daily  Similar  words  will  be  construed  to  have 
weight  upon   any,  i.  e.,  some  one,  of  the  a  similar  meaning. 

routes  on  a  given  railway,  is  a  readjustment  Wilmot  v.  Mudge,  supra;  United 
denied  by  the  Act  of  August  24,  1912,  §  4,  States  v.  Freeman,  3  How.  556,  564,  11 
which  provides  that  "when,  after  a  weigh-  l^  ^^  724  727. 
ing  of  the  mails  for  the  purpose  of  read- 
justing the  compensation  for  their  trans-  Special  Assistants  to  the  Attorney 
portation  on  a  railroad  route,  mails  are  General  Davis,  Stewart,  and  Andenoil 
diverted  therefrom  or  thereto,  the  Postmas-  submitted  the  cause  for  appellee: 

ter  General   may,   in  his  discretion,  ascer-        -,,  . *  u  *      ^     ^iT .»^^^»* 

tain  the  effect  of  such  diversion  by  a  weigh-  The  contract  between  the  government 

ing   of    such    mails    for    such    number    of  and    appellant,    although    the    pay    was 

successive  working  days  as  he  may  deter-  readjusted  for  four  years,  was  termin- 

mine,    and    have    the    weights   stated    and  able  at  the  will  of  either  party,  and  sub- 

vcrifled  to  him  as  in  other  cases,  and  read-  jgct  to  reservations  by  and  in  behalf  of 

just  the  compensation  on  the  routes  affected  ^^^  Postmaster  General, 

accordingly:     Provided,  That  no  readjus^  Atchison,  T.  &  S.  F.  R.  Co.  v.  United 

ment    shall    be    made,  unless   the    diverted  f^.   ,       oor  rr    g    aAt\    na  t    ^a    -ioqa   qo 

mails  equal  at  least  ten  per  centum  of  the  g**^^^^^  ^'^'  ^'  ^^  ^'  ®f  1^3^  ^ 

average  daily  weight  on  any  of  the  routes  Sup.  Ct.  Rep.  702 ;  Delaware,  L.  &  W.  K. 

affected."      J^        »               -^  Co.  v.  United  States,  249  U.  S.  385,  63 

[For    other    cases,    see    Postofflce.    lY.    c    ia  L.   ed.   659,  39  Sup.  Ct.  Rep.  348;  Mail 

Disest  Sap.  Ct.  1908.1  Divisor  Cases   (Northern  P.  B.  Co.  v. 
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290,  40  Sup.  Ct.  Rep.  162;  Schaff  v. 
United  States,  55  Ct.  CI.  405. 

The  Postmaster  General's  remedy  un- 
der U.  S.  Rev.  Stat.  §  3962,  Comp.  Stat. 
§  7450,  8  Fed.  Stat.  Anno.  2d.  ed.  p.  163, 
and  the  Act  of  August  24,  1912,  was 
nppliable  to  the  delinquency  in  question. 

Kansas  City  Southern  R.  Co.  v.  United 
States,  252  U.  S.  147,  64  L.  ed.  500,  40 
Sup.  Ct.  Rep.  257;  Louisville  &  N.  R. 
Co.  V.  United  States,  53  Ct.  CI.  238; 
Chicago,  M.  &  St.  P.  R.  Co.  v.  United 
States,  127  U.  S.  406,  32  L.  ed.  180,  8 
Sup.  Ct.  Rep.  1194. 

Appellant  was  free  to  decline  to  carry 
the  mails  under  the  readjusting  order, 
and,  having  carried  them,  is  bound  by 
the  terms  of  pay  fixed  thereby. 

Eastern  R.  Co.  v.  United  States,  129 
U.  S.  391,  32  L.  ed.  730,  9  Sup.  Ct.  Rep. 
320 ;  Delaware,  L.  &  W.  R.  Co.  v.  United 
States,  249  U.  S.  385,  63  L.  ed.  659,  39 
Sup.  Ct.  Rep.  348;  Texas  &  P.  R.  Co.  v. 
United  States,  28  Ct  CI.  379;  Mail  Di- 
visor Cases  (Northern  P.  R.  Co.  v.  United 
States),  251  U.  S.  326,  64  L.  ed.  290,  40 
Sup.  Ct.  Rep.  162;  New  York,  N.  H.  & 
H.  R.  Co.  V.  United  States,  251  U.  S.  123, 
64  L.  ed.  182,  40  Sup.  Ct.  Rep.  67. 

The  act  is  not  to  be  construed  as  oper- 
ating retrospectively  merely  because  oc- 
currences to  which  the  same  is  applicable 
are  in  part  drawn  from  a  time  antece- 
dent to  the  passage  of  the  act. 

Johnston  v.  United  States,  17  Ct.  CI. 
171. 

Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  is  a  claim  for  $9,429.92  additional 
paj'  for  carrying  mails  between  July  1, 
1912,  and  July  1,  1914.  The  claimant 
had  been  transporting  them  under  an 
adjustment  of  compensation  that  ex- 
pired on  June  30,  1910.  In  contempla- 
tion of  the  usual  quadrennial  readjust- 
ment by  weighing,  the  Postmaster  Gen- 
eral sent  to  the  claimant  the  customary 
form  of  distance  circulars  to  be  filled 
out,  and  to  be  accompanied  by  the 
latest  working  schedules  of  trains  op- 
erated over  the  routes  concerned.  The 
circular  contained  this  clause:  ^^The 
company  named  below  agrees  to  accept 
and  perform  mail  service  upon  the  con- 
ditions prescribed  by  law  and  the  regu- 
lations of  the  Department  applicable  to 
railroad  mail  service."  The  claimant 
signed  the  circular,  protesting  against 
certain  regulations,  and  was  answered 
on  June  30,  1910,  that  the  Department 
would  not  enter  into  contract  with  any 
railroad  company  by  which  it  might  be 

excepted  from  the  operation  or  effect  of 
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any  postal  laws  or  regulations,  and  that 
it  must  be  understood  that  from  the 
beginning  of  the  contract  term  named, 
[612]  and  during  the  continuance  of 
the  service,  the  company  would  be  ^'snb- 
ject,  as  in  the  past,  to  all  the  postal 
laws  and  regulations  which  are  now 
or  may  become  applicable  dnring  the 
term  of  the  service."  In  answer  to 
a  reply  to  this  letter  it  was  reiterat- 
ed that  it  must  be  understood  that 
the  company  would  be  ''snbjeety  as 
in  the  past,  to  the  usual  eostoms 
and  practices  in  relation  to  railroad 
mail  service  as  well  as  to  the  eonditioni 
stated  in  my  letter"  of  June  30,  1910. 
The  weighings  took  place,  and  on  Sep- 
tember 15,  1910,  by  a  notice  approved 
by  the  Postmaster  General  on  Septem- 
ber 22,  the  claimant  was  informed  that 
the  compensation  for  route  No.  153,010 
(the  route  chiefiy  concerned)  had  been 
fixed  from  July  1,  1910,  to  June  30, 1914 
''(unless  otherwise  ordered),"  at  certain 
sums,  ''upon  returns  showing  the 
amount  and  character  of  the  service,'* 
for  the  usual  time — (ninety  working 
days).  The  notice  added:  "This  ad- 
justment is  subject  to  future  orders  and 
to  fines  and  deductions,  and  is  based  on 
a  service  of  not  less  than  six  round  trips 
per  week."  This  correspondence  is  re- 
lied upon  by  claimant  as  a  contract  fix- 
ing its  pay  for  four  years. 

In  1906  the  claimant  had  established  a 
fast  mail  train  from  Parsons,  Kansas, 
that  connected  with  the  Frisco  System 
train  No.  3,  at  Yinita,  Oklahoma,  with 
further  connections  that  carried  the 
mail  to  Houston,  Galveston,  and  Sao 
Antonio,  Texas.  It  had  guaranteed  the 
maintenance  of  the  service  until  July  1, 
1910,  and  was  maintaining  it  at  the 
time  of  the  readjustment  in  that  year. 
Its  return  on  the  distance  circular  for 
route  No.  153,010  showed  Vinita  as  a 
station  where  mails  were  put  on  and  put 
off  trains,  and  the  adjustment  showed 
allowances  for  mails  from  Parsons  to 
Vinita  and  from  Vinita  to  Texas.  The 
claimant  gave  no  notice  that  the  fast 
train  would  be  discontinued.*  Early  in 
1912,  however,  it  was  discontinued,  the 
Postoffice  Department  protesting  that  it 
was  a  violation  of  contract  and  being 
compelled  thereby  to  [613]  make  other 
provisions  for  the  mails  concerned. 
Thereafter,  on  November  22,  1912,  the 
Department  ordered  the  mails  diverted 
to  other  lines  to  be  weighed  for  twenty- 
one  days,  beginning  on  November  26,  so 
far  as  such  mails  could  be  definitely  iden- 
tifi  d,  the  mails  not  to  be  weighed  in  case 
of  doubt, — that  provision,  of  eonrse,  be- 
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ing  favorable  to  the  road.  The  result 
was  an  order  of  February  13,  1913,  ap- 
proved by  the  Postmaster  on  March  1, 
1913,  by  which  the  compensation  on 
route  No.  153,010  was  diminished  by 
♦10,914.04  a  year,  from  July  1,  1912, 
and  that  of  two  other  routes  increased 
by  $6,199.08.  The  claimant,  contending 
that  the  whole  proceeding  was  illegal, 
sues  for  the  difference  between  the  new 
and  the  old  allowance  for  the  two  years 
when  the  new  order  was  enforced. 

The  government  justifies  the  Depart- 
ment's course  under  the  arrangement 
that  we  have  recited,  the  previously  ex- 
isting law,  and  the  Act  of  August  24, 
1912,  chap.  389,  §  4,  37  Stat,  at  L.  639, 
554,  Comp.  Stat.  §  7314,  8  Fed.  Stat. 
Anno,  2d  ed.  p.  209 :  "When,  after  a 
weighing  of  the  mails  for  the  purpose  of 
readjusting  the  compensation  for  their 
transportation  on  a  railroad  route,  mails 
are  diverted  therefrom  or  thereto,  the 
Postmaster  General  may,  in  his  discre- 
tion, ascertain  the  effect  of  such  diver- 
sion by  a  weighing  of  such  mails  for 
such  number  of  successive  working  days 
as  he  may  determine,  and  have  the 
weights  stated  and  verified  to  him  as  in 
other  cases,  and  readjust  the  compensa- 
tion on  the  routes  affected  accordingly. 
Provided,  That  no  readjustment  shall  be 
made  unless  the  diverted  mails  equal  at 
least  ten  per  centum  of  the  average 
daily  weight  on  any  of  the  routes  affect- 
ed: Provided  further,  That  readjust- 
ment made  hereunder  shall  not  take 
effect  before  July  first,  nineteen  hun- 
dred and  twelve,  and  shall  be  for  diver- 
sions occurring  after  January  first, 
nineteen  hundred  and  twelve.''  The 
claimant  contends  that  it  had  a  con- 
tract that  could  not  be  affected  by  this 
statute,  and  that  the  statute  was  not  fol- 
lowed in  what  was  done. 

The  contention  that  the  arrangement 
between  the  Department  [614]  and  the 
claimant  was  a  contract  that  the  statute 
could  not  affect  is  sufficiently  answered 
by  Delaware,  L.  &  W.  R.  Co.  v.  United 
States,  249  U.  S.  385,  63  L.  ed.  659,  39 
Sup.  Ct.  Rep.  348,  and  Mail  Divisor 
Cases  (Northern  P.  R.  Co.  v.  United 
States)  251  U.  S.  326,  64  L.  ed.  290,  40 
Sup.  Ct.  Rep.  162,  coupled  with  the  ex- 
press notice  that  the  railroad  would  be 
'^subject  to  all  the  postal  laws  and  reg- 
ulations which  are  now  or  may  become 
applicable  during  the  term  of  the  serv- 
ice." Moreover,  it  is  an  extravagant 
interpretation  of  the  adjustment  to  sup- 
pose that  the  railroad  could  discontinue 

an  important  item  of  the  services  upon 
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which  the  compensation  was  computed, 
and  still  demand  the  same  pay. 

The  construction  of  the  statute  also 
seems  to  us  to  be  tolerably  plain  upon 
the  points  mainly  argued.  The  effect  of 
the  diversion  of  mails  may  be  ascer- 
tained by  "a  weighing  of  such  mails" 
( that  is,  very  plainly,  the  diverted  ones) 
for  such  number  of  days  as  the  Postmas- 
ter General  may  determine.  This  is  not 
a  recurrence  to  the  expensive  quadren- 
nial weighing  for  ninety  days,  but  a  lim- 
ited investigation  for  a  limited  purpose. 
The  result  of  the  last  general  weighing, 
which  is  sufficient  to  afford  a  satisfac- 
tory basis  for  payment,  is  accepted  by 
the  statute  as  a  near  enough  basis  for 
the  10  per  cent  test  that  it  creates;  the 
object  of  the  test  being  merely  to  show 
that  the  diversion  has  been  substantial. 
The  ratio  fixed  had  no  other  importance 
than  to  indicate  a  case  for  readjustment, 
and  was  not  necessary  even  for  that,  as 
was  shown  by  the  repeal  of  the  proviso 
in  a  few  years.  Act  of  May  18,  1916, 
chap.  126,  §  5,  39  Stat,  at  L.  159,  161, 
Comp.  Stat.  §  7585,  Fed.  Stat.  Anno. 
Supp.  1918,  pp.  633,  636. 

The  statute  itself  contemplates  a 
readjustment  in  respect  of  past  services, 
since  it  was  not  approved  until  August 
24,  1912,  and  allows  a  readjustment 
from  the  first  of  the  previous  July.  As 
the  change  in  the  pay  is  made  in  respect 
of  a  change  that  has  occurred  in  the 
service  by  which  the  current  pay  was 
fixed,  the  railroad  suffers  no  injustice, 
and,  as  we  have  said,  by  the  terms  of  its 
arrangement  it  took  the  risk  of  such  a 
statute  being  passed. 

[615]  There  is  an  ambiguity  in  the 
words  "10  per  centum  on  any  of  the 
routes  affected."  The  railroad  seems  to 
have  contended  that  they  required  the 
diverted  mails  to  equal  10  per  cent  of  the 
average  daily  weight  on  all  of  the  routes 
affected.  The  Department  construed 
them  to  mean  that  it  was  enough  if  the 
diversion  amounted  to  the  10  per  cent 
on  any  one  of  the  routes.  The  first  in- 
terpretation that  occurs  to  a  reader  may 
be  that  the  routes  are  considered  sep- 
arately, and  that  no  readjustment  shall 
be  made  in  respect  of  any  route  unless 
the  diversion  on  the  route  equals  10  per 
cent.  But  the  routes  mentioned  are  sup- 
posed to  be  all  affected  by  the  same  di« 
version,  and  therefore  are  considered 
collectively.  If  a  readjustment  is  made 
as  to  one  route,  it  is  reasonable  to  take 
into  account  the  offsets  on  others,  aris- 
ing from  the  same  change.  That  being 
so,  there  is  a  literal  plausibility  in  the 
railroad's    contention;    but    having    in 
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mind  what  we  have  suggested  to  be  the 
only  purpose  of  the  requirement,  we  are 
disposed  to  accept  the  construction 
adopted  by  the  Department  and  the 
court  of  claims,  that  the  statute  denies 
a  readjustment  only  if  the  diverted 
mails  do  not  equal  10  per  cent  of  the 
average  daily  weight  upon  any,  that  Is, 
upon  some  one,  of  the  routes.  If  the 
proviso  had  meant  them  to  amount  to  10 
per  cent  upon  all  the  routes,  ,^'all,"  not 
''any,"  is  the  word  that  naturally  would 
have  been  used. 
Judgment  affirmed. 


[616]  RB  HUSSEIN  LUTFI  BET,  Master 
of  the  Gul  Djemal. 

(See  S.  C.  Reporter's  ed.  616-610.) 

Prohibition  —  mandanms  —  doubtful 
Jurisdiction  below. 

Neither  prohibition  nor  mandamus 
will  issue  to  prevent  a  Federal  district 
court  from  exercising  further  jurisdiction, 
and  to  compel  it  te  undo  what  has  been 
done  in  a  suit  in  admiralty  in  which  the 
question  of  the  jurisdiction  of  that  court  is 
an  open  one  and  of  uncertain  solution. 
[For  other  cases,  see  Probibitloo,  II.;  Man- 
damiiSi  II.  c,  in  Digest  Sup.  Ct  1908.] 

[No.  — ,  Original.] 

Submitted    February    28,    1021.      Decided 

June  6,  1021. 

ON  MOTION  for  leave  to  file  Petition 
for  Writ  of  Prohibition  and  Writ  of 
Mandamus  to  prevent  a  Federal  District 
Court  from  exercising  further  jurisdic- 
tion,  and  to  compel  it  to  undo  what  has 
been  done  in  an  admiralty  suit.  Leave 
to  file  petition  denied. 
The  facto  are  stated  in  the  opinion. 

Messrs.  William  A.  Porrington,  John 
M.  Woolaey,  and  Frank  J.  McOonnell 
submitted  the  cause  for  petitioner. 

Mr.  Justice  Van  Devanter  delivered 
the  opinion  of  the  court: 

This  is  a  motion  for  leave  to  file  a  pe- 
tition for  a  writ  of  prohibition  and  a 

Note. — As  to  when  mandamus  is  the 
proper  remedy,  generally — see  notes  to 
McCluny  v.  Silliman,  4  L.  ed.  U.  S.  263 ; 
United  States  ex  rel.  International  Con- 
tracting Co.  V.  Lamont^  39  L.  ed.  U.  S. 
160;  Fleming  v.  Guthrie,  3  L.R.A.  54; 
Bumsville  Tump.  Co.  v.  State,  3  L.R.A. 
265 ;  State  ex  rel.  Charleston,  C.  &  C.  R. 
Co.  V.  Whitesides,  3  L.R.A.  777;  and 
Ex  parte  Hum,  13  L.R.A.  120. 
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writ  of  mandamus.  The  circumstances 
leading  up  to  the  motion  can  be  shortly 
stated.  The  steamship  Gul  Djemal,  now 
in  the  port  of  New  York,  was  arrested 
and  is  being  held  under  process  is- 
sued against  her  in  several  suite  in 
admiralty  in  the  district  court  for 
that  district.  She  is  a  merchant  ship, 
and  came  from  Constantinople  to  New 
York  under  a  time  charter  party, 
for  a  purely  commercial  purpose,  shortly 
before  the  suits  were  brought.  The 
claims  sought  to  be  enforced  in  them 
amount  to  $80,585,  and  are  for  wharf- 
age, fuel,  supplies,  and  other  necessaries 
fumished  to  the  ship  at  Gibralter,  in  the 
course  of  her  voyage,  and  at  New  York, 
after  her  arrival.  Her  master,  Hussein 
Lutfi  Bey,  appearing  specially  in  the 
suits,  applied  to  have  her  released  from 
arrest,  and,  in  support  of  his  application, 
alleged  that  she  was  owned,  manned,  and 
operated  by  the  Turkish  or  Ottoman 
government,  that  she  therefore  was  not 
subject  to  the  court's  process,  and  that 
he,  aa  the  representative  and  agent  of 
that  government,  was  her  true  and  law- 
ful bailee,  and,  as  such,  entitled  to  her 
immediate  possession.  The  court  de- 
clined to  order  her  release,  and  in  the 
petition  now  proffered  the  master  seeks 
a  writ  of  prohibition  forbidding  further 
proceedings  in  the  suits,  and  a  writ  of 
mandamus  commanding  that  the  order 
denying  his  application  be  vacated  and 
another  entered,  releasing  the  ship.  The 
questions  involved  are,  first,  whether  the 
ship  of  a  foreign  government,  which  it 
uses  and  operates  as  a  merchant  vessel, 
is,  when  within  the  waters  of  the  United 
States,  immune  from  process  in  suits 
such  as  have  [619]  been  described ;  and, 
secondly,  whether  such  immunity  proper- 
ly can  be  claimed  in  respect  of  the  ship  of 
a  government  which  has  severed,  and  not 
resumed,  diplomatic  relations  with  the 
United  States.  Both  questions  are  im- 
portant and  also  new.  Their  proper  so- 
lution is  not  plain,  but  debatable.  This 
is  frankly  recognized  in  the  brief  sup- 
porting the  motion.  Even  in  admiralty 
cases  a  writ  of  prohibition  goes  aa  a 
matter  of  right  only  where  the  absence 
of  jurisdiction  is  plain.  Where  the  ju- 
risdiction is  debatable,  the  granting  or 
refusal  of  the  writ  is  discretionary.  Re 
Muir,  254  U.  S.  522,  ante,  383, 41  Sup.  Ct. 
Rep.  185.  It  is  not  plain  that  there  is 
an  absence  of  jurisdiction  here,  for  the 
question  is  an  open  one  and  of  uncertain 
solution.  On  application  to  the  State 
Department,  it  declined  to  ask  the  Attor- 
ney General  to  present  to  the  district 

court  a  suggestion  avowing  that  the  ship 
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lielonged  to  the  Turkish  or  Ottoman  gov- 
ernment and  was  immune  from  seizure. 
We  regard  the  situation  as  one  in  which 
to  refuse  the  writ  would  be  a  propter  ex- 
ercise of  discretion.  There  are  stronger 
reasons  against  granting  a  writ  of  man- 
damus. 
Leave  to  file  petition  denied. 


TEXAS  COMPANY,  Petitioner, 

V. 

HOGARTH   SHIPPING   COMPANY,   Ltd., 

etc. 

(See  S.  C.  Reporter's  ed.  619-031.) 

Shipping  —  charter   party  —  designation 
of  particular  ship  —  substitution. 

1.  Upon  the  designation  of  a  particu- 
lar ship  conformably  to  a  voyage  charter 
])arty,  there  being  no  provision  for  substi- 
tuting another  ship,  there  is  no  obligation 
on  the  part  of  the  owner  to  furnish,  nor  on 
the  part  of  the  charterer  to  accept,  another 
ship. 

[For  other  canes,   see   Shipping,   IV.   a,   1,   io 
])i;;e8t    Sup.    Ct.    1908.1 

War  ~  requisition  of  vessel  for  war  use 
—  lack  of  formal  warrant. 

2.  The  requisition  of  a  Britiah  ship 
in  British  waters  by  the '  British  govern- 
ment for  war  use  cannot  be  said  to  have 
been  invalid  for  lack  of  a  formal  warrant, 
where,  following  the  usual  practice,  never 
disapproved,  the  requisition  order  was  com- 
municated to  the  shipowner  by  a  telegram, 
and  the  government  treated  the  telegraphic 
order  as  effective  by  using  the  ship  as  a  war 
transport  for  more  than  six  months,  and 
compensating  the  owner  accordingly. 

Admiralty  —  practice  —  intervention    by 
foreign  ambassador. 

3.  The  British  Ambassador  should  not 
be  permitted,  in  a  suit  in  admiralty  foi 
damages  for  a  shipowner's  failure  to  fur- 
nish a  vessel,  as  agreed  in  a  charter  party, 
to  intervene  as  amicus  curie  and  present  a 
certificate  that  the  requisition  of  such  ship 
by  tlie  British  government  for  war  use  was 
a  governmental  act. 

Appeal  —  harmless  error  —  evidence. 

4.  Error  in  permitting  the  British  Am- 
bassador to  intervene  as  amicus  curise  in  a 
suit  in  admiralty  for  damages  for  a  ship- 
owner's failure  to  furnish  a  vessel,  as 
agreed  in  the  charter  party,  and  present  a 
certificate  that  the  requisition  of  such  ship 

Note. — On  admiralty  jurisdiction  of 
contracts — see  note  to  Baltimore  Steam 
Packet  Co.  v.  Patterson,  66  L.R.A.  193. 

On  intervening  impossibility  of  per- 
formance of  contract  as  a  defense — see 
notes  to  Stewart  v.  Stone,  14  L.R.A.  215; 
Runyan  v.  Culver,  L.R.A.  1916F,  10; 
and  Jacksonville,  M.  P.  R.  &  Nav.  Co.  v. 

Hooper,  40  L.  ed.  U.  S.  515. 
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by  the  British  government  for  war  use  was 
a  governmental  act,  could  not  prejudice  the 
lil^llant  where  the  intervention  and  certif- 
icate ultimately  were  not  considered,  and 
the  decree  was  rested  on  the  evidence  other- 
wise presented. 

[For  other  cases,  see  Appeal  and  Error,  YIII 
m,  3,  in  Digest  Sup.  Ct.  1908.] 

Contracts  —  excuse  for  failure  to  per- 
form —  impossibility. 

6.  Where  parties  enter  into  a  contract 
on  the  assumption  that  some  particular 
thin^  essential  to  its  performance  will 
continue  to  exist  and  be  available  for  the 
purpose,  and  neither  agrees  to  be  responsi- 
ble for  its  continued  existence  and  avail- 
ability, the  contract  must  be  regarded  at 
subject  to  an  implied  condition  that  if, 
before  the  time  for  performance,  and  with- 
out the  default  of  either  party,  the  partic- 
ular thing  ceases  to  exist  or  be  available 
for  the  purpose,  the  contract  shall  be  dis- 
solved and  the  parties  excused  from  per- 
forming it. 

[For  other  cases,  aee  Contracts,  V.  b,  In 
Digest  Sup.  Ct.  1908.] 

Shipping  —  charter  party  —  impossibil- 
ity of  performance  —  requisition  of 
vessel  by  foreign  government  for  war 
use. 

6.  The  requisition  by  the  British  gov- 
ernment of  a  British  ship  in  British  waters, 
in  invitum,  for  war  use  for  a  period  likely 
to  extend  beyond  the  time  for  the  intended 
voyage,  dissolves  a  charter  party  entered 
into  in  the  United  States  by  which  the 
shipowner  agreed  to  furnish  such  ship  for 
such  voyage,  and  excuses  him  from  per- 
forming it. 

[For  other  cases,  see  Shipping,  IV.  a,  1,  in 
Digest  Sup.  Ct.  1908.] 

[No.  655.] 

Argued  January  26  and  27,  1921.    Decided 

June  6,  1921. 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for 
the  Second  Circuit  to  review  a  decree 
which  affirmed  a  decree  of  the  District 
Court  for  the  Southern  District  of  New 
Yorky  dismissing  the  libel  in  a  suit  in 
admiralty  to  recover  damages  for  an 
alleged  breach  of  a  voyage  charter  par- 
ty.   Affirmed. 

See  same  case  below,  —  C.  C.  A,  — , 
267  Fed.  1023. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  W.  Griffin  argued  the  cause 
and  filed  a  brief  for  petitioner: 

Where  a  shipowner  enters  into  an 
absolute  covenant  to  carry  a  cargo, 
without  protecting  himself  by  excep- 
tions, he  is  bound  to  perform  it  or  to 
pay  damages. 

Spence  v.  Chodwick,  10  Q.  B.  617, 
116  Eng.  Reprint,  197, 16  L.  J.  Q.  B.  N. 
S.  313;  Jacobs  v.  Cr^it  Lyonnais,  L.  R. 
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12  Q.  B.  Div.  589,  53  L.  J.  Q.  B.  N.  S.  156, 
50  L  T.  N.  S.  194,  32  Week.  Rep.  761,  1 
Eng.  Rul.  Cas.  338;  Rowland  v.  Green- 
way,  22  How.  491,  16  L.  ed.  391;  The 
Harriman,  9  Wall.  161,  19  L.  ed.  629; 
Blight  V.  Page,  3  Bos.  &  P.  295,  note,  127 
Eng.  Reprint,  163,  note,  6  Revised  Rep. 
795;  Barker  v.  Hodgson,  3  Maule  &  S. 
267,  105  Eng.  Reprint,  612,  15  Revised 
Rep.  485;  Northern  P.  R.  Co.  v.  American 
Trading  Co.  195  U.  S.  439,  49  L.  ed.  269, 
25  Sup.  Ct.  Rep.  84;  Ashmore  v.  Cox 
[1899]  1  Q.  B.  436,  68  L.  J.  Q.  B.  N.  S. 
72,  15  Times  L.  R.  55,  4  Com.  Cas.  48; 
Blackburn  Bobbin  Co.  v.  T.  W.  Allen  & 
Sons  [1918]  1  K.  B.  540;  Sun  Printing 
&  Pub.  Asso.  V.  Moore,  183  U.  S.  642,  46 
L.  ed.  366,  22  Sup.  Ct.  Rep.  240;  Carne- 
gie Steel  Co.  V.  United  States,  240  U.  S. 
166,  60  L.  ed.  579,  36  Sup.  Ct.  Rep.  342; 
Chicago,  M.  &  St.  P.  R.  Co.  v.  Hoyt, 
149  U.  S.  1,  37  L.  ed.  625,  13  Sup.  Ct. 
Rep.  779;  Columbus  R.  Power  &  Light 
Co.   v.   Columbus,  249  U.   S.   399,  412, 
63  L.  ed.  669,  677,  6  A.L.R.  1648,  P.U.R. 
1919D,  239,  39  Sup.  Ct.  Rep.  349;  Ingle 
V.    Jones,   2    Wall.    1,    17    L.   ^d.    764; 
United  States  v.  Gleason,  175  U.  S.  588, 
602,  44  L.  ed.  284,  289,  20  Sup.  Ct.  Rep. 
228;  Jones  v.  United  States,  96  U.  S. 
24,   24   L.   ed.   644;   Berg  v.   Erickson, 
L.R.A.   1917A,   648,  148  C.   C.  A.  415, 
234  Fed.  817;  Rederiaktiebolaget  Amie 
V.  Universal  Transp.  Co.  162  C.  C.  A. 
470,  250  Fed.  400;  Richards  &   Co.  v. 
Wreschner,  174  App.  Div.  484,  158  N.  Y. 
Supp.  1129;  Cameron-Hawn  Realty  Co. 
v.   Albany,   207   N.   Y.   377,   49   L.R.A. 
(N.S.)  922,  101  N.  E.  162;  Furnes,  W. 
&     Co.     v.     Rederiaktiegolabet     Banco, 
[1917]  2  K.  B.  873,  117  L.  T.  N.  S.  313, 
62  Sol.  Jo.  25;  Aktieselskabet  Frank  v. 
Namaqua  Copper   Co.   36   Times   L.   R. 
438,  123  L.  T.  N.  S.  523,  25  Com.  Cas. 
212. 

Prevention  of  performance  by  foreign 
law  is  no  excuse. 

Lloyd  v.  Guibert,  6  Best  &  S.  100, 
122  Eng.  Reprint,  1134,  35  L.  J.  Q.  B.  N. 
S.  74,  L.  R.  1  Q.  B.  115,  13  Times  L.  R. 
602;  Liverpool  &  G.  W.  Steam  Co.  v. 
Phenix  Ins.  Co.  (The  Montana)  129  U. 
S.  397,  32  L.  ed.  788,  9  Sup.  Ct.  Rep. 
469;  China  Mut.  Ins.  Co.  v.  Force,  142 
N.  Y.  90,  40  Am.  St.  Rep.  576,  36  N.  E. 
874;  8  Elliott,  Contr.  ^  1891;  2  Parsons, 
Contr.  9th  ed.  p.  828;  Leake,  Contr.  6th 
ed.  p.  510;  Wald's  Pollock,  Contr.  3d  ed. 
p.  530 ;  Williston,  Sales,  §  661 ;  Scrutton, 
Charter  Parties,  9th  ed.  p.  11;  Richards 
&  Co.  V.  Wreschner,  174  App.  Div.  484, 
158  N.  Y.  Supp.  1129;  Kirk  v.  Gibbs,  1 
Hurlst.  &  N.  810, 156  Eng.  Reprint,  1427, 
26   L.  J.   Exch.   N.   S.   209;   Barker  v. 
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Hodgson,  3  Maule  &  S.  267,  105  Eng. 
Reprint,  612,  15  Revised  Rep.  485; 
Gates  V.  Goodloe,  101  U.  S.  620,  25  L.  ed. 
898;  Benson  v.  Atwood,  13  Md.  20,  71 
Am.  Dec.  611;  Clifford  v.  Watts,  L.  R. 

5  C.  P.  586,  40  L.  J.  C.  P.  N.  S.  36,  22 
L.  T.  N.  S.  717.  18  Week.  Rep.  925; 
Hore  V.  Whitmore,  Cowp.  pt.  2,  p.  784, 
98  Eng.  Reprint,  1360;  Blight  v.  Page, 
3  Bos.  &  P.  295,  note,  127  Eng.  Reprint, 
163,  note,  6  Revised  Rep.  795;  Sjoerds  v. 
Luscombe,  16  East,  201,  104  Eng.  Re- 
print, 1065;  Jacobs  v.  Credit  Lyonnais, 
L.  R.  12  Q.  B.  Div.  589,  53  L.  J.  Q.  B. 
N.  S.  156,  50  L.  T.  N.  S.  194,  32  Week. 
Rep.  761,  1  Eng.  Rul.  Cas.  338;  Black- 
bum  Bobbin  Co.  v.  T.  W.  Allen  ft  Sons, 
[1918]  1  K.  B.  540;  Trinidad  ShipjMng 

6  Trading  Co.  v.  Alston  [1920]  A.  C. 
888,  89  L.  J.  P.  C.  N.  S.  185,  123  L.  T. 
N.  S.  476,  36  Times  L.  R.  654;  Ralli 
Bros.  V.  Compania  Naviera  Seta  y 
Aznar  [1920]  2  K.  B.  287,  89  L.  J.  K. 
B.  N.  S.  999,  123  L.  T.  N.  S.  375,  25 
Com.  Cas.  227,  64  Sol.  Jo.  462,  55  L.  Jo. 
142;  Liverpool  &  G.  W.  Steam  Co.  v. 
Phenix  Ins.  Co.  (The  Montana),  129, 
U.  S.  397,  32  L.  ed.  788,  9  Sup.  Ct.  Rep. 
469;  Holyoke  v.  Depew,  2  Ben.  334, 
Fed.  Cas.  No.  6,652;  Beebe  v.  Johnson, 
19  Wend.  500,'  32  Am.  Dec.  518;  Duff 
V.  Lawrence,  3  Johns.  Cas.  162;  Ye 
Seng  Co.  V.  Corbitt,  9  Fed.  430; 
Tweedie  Trading  Co.  v.  James  P.  Mc- 
Donald Co.  114  Fed.  985;  Spence  v. 
Chodwick,  10  Q.  B.  517,  116  Eng.  Re- 
print, 197,  16  L.  J.  Q.  B.  N.  S.  313; 
Swayne  &  Hoyt  v.  Everett,  166  C.  C. 
A.  399,  255  Fed.  71;  Taylor  v.  Taintor, 
16  Wall.  366,  21  L.  ed.  287. 

There  was  no  frustration  of  the  char- 
ter. 

AUanwilde  Transport  Corp.  v.  Vac- 
uum Oa  Co.  248  U.  S.  377,  63  L.  ed. 
312,  3  A.L.R.  15,  39  Sup.  Ct.  Rep.  147; 
The  Kronprinzessin  Cecilie  (North  Ger- 
man Lloyd  V.  Guaranty  Trust  Co.)  244 
U.  S.  12,  61  L.  ed.  960,  37  Sup.  Ct.  Rep. 
490;  Columbus  R.  Power  ft  Light  Co. 
V.  Columbus,  249  U.  S.  399,  63  L.  ed. 
669,  6  A.L.R.  1648,  P.U.R.1919D,  239, 
39  Sup.  Ct.  Rep.  349;  Earn  Line  S.  S. 
Co.  V.  Sutherland  S.  S.  Co.  —  C.  C.  A. 
— ,  264  Fed.  276;  Lewis  v.  Mowinekel, 
132  C.  C.  A.  88,  215  Fed.  710;  The  Isle 
of  Mull,  257  Fed.  798;  Admiral  Ship- 
ping Co.  V.  Weidner,  H.  ft  Co.  [1916] 
1  K.  B.  436;  Jackson  ▼.  Union  Marine 
Ins.  Co.  L.  R.  8  C.  P.  572,  L.  R.  10  a 
P.  125,  44  L.  J.  C.  P.  N.  S.  27,  31  L. 
T.  N.  S.  789,  23  Week.  Rep.  169,  2  Asp. 
Mar.  L.  Cas.  435,  6  Eng.  Rul.  Gas.  650; 
Bank  Line  v.  Arthur  Capd  ft  Co.  [1919] 
A.  C.  435,  88  L.  J.  K.  B.  N.  S.  211,  120 
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L.  T.  N.  S.  729,  35  Times  L.  R.  150,  63 
Sol.  Jo.  177,  14  Asp.  Mar.  L.  Gas.  370; 
P.  A.  Tamplin  S.  S.  Co.  v.  Anglo- 
Mexiean  Petroleum  Products  Co.  [1916] 
2  A.  C.  397,  85  L.  J.  K.  B.  N.  S.  1389, 
115  L.  T.  N.  S.  315,  32  Times  L.  R. 
677;  Geipel  v.  Smith,  L.  R.  7  Q.  B.  404, 
41  L.  J.  Q.  B.  N.  S.  153,  26  L.  T.  N.  S. 
361,  20  Week.  Rep.  332,  1  Asp.  Mar. 
L.  Gas.  268;  Scottish  Nav.  Co.  v.  W. 
A.  Souter  &  Co.  [1917]  1  K.  B.  222, 
115  L.  T.  N.  S.  812,  33  Times  L.  R. 
71,  61  Sol.  Jo.  85,  13  Asp.  Mar.  L.  Cas. 
539,  22  Com.  Cas.  154;  Countess  of 
Warwick  S.  S.  Co.  v.  Le  Nickel  Soci^te 
Anonvme  [1918]  1  K.  B.  372,  8  B.  R. 
C.  54G,  87  L.  J.  K.  B.  N.  S.  309,  118 
L.  T.  N.  S.  196,  34  Times  L.  R.  27,  23 
Com.  Cas.  231,  14  Asp.  Mar.  L.  Cas. 
242;  Modern  Transport  Co.  v.  Duneric 
S.  S.  Co.  [1917]  1  K..  B.  370,  13  Asp. 
Mar.  L.  Cas.  490,  86  L.  J.  K.  B.  N.  S. 
164,  115  L.  T.  N.  S.  535,  33  Times  L, 
R.  55,  61  Sol.  Jo.  71,  22  Com.  Cas. 
125;  Chinese  Engineering  &  Min.  Co.  v. 
Sale  [1917]  2  K.  B.  599,  22  Com.  Cas. 
352,  86  L.  J.  K.  B.  N.  S.  1465,  117  L. 
T.  N.  S.  32,  33  Times  L.  R.  464;  Andrew 
Miller  &  Co.  v.  Taylor  &  Co.  32  Times 
L.  R.  161,  [1916]  1  K.  B.  402,  8  B.  R. 
C.  414,  85  L.  J.  K.  B.  N.  S.  346,  114 
L.  T.  N.  S.  216;  Austin,  B.  &  Co.  v. 
Wilfred  Turner  &  Co.  36  Times  L.  R. 
769;  Lloyd  Royal  Beige  Soci^te  Ano- 
nyme  v.  Stathatos,  33  Times  L.  R.  390; 
Blackburn  Bobbin  Co.  v.  T.  W.  Allen 
&  Sons  [1918]  1  K.  B.  540;  Hudson  v. 
HUl,  2  Asp.  Mar.  L.  Cas.  278,  43  L. 
J.  C.  P.  N.  S.  273,  30  L.  T.  N.  S.  555; 
Jones  V.  Holm,  L.  R.  2  Exch.  335,  36 
L.  J.  Exch.  N.  S.  192,  16  L.  T.  N.  S. 
794,  16  Week.  Rep.  62;  The  Progreso, 
2  C.  C.  A.  45,  3  U.  S.  App.  147,  50  Fed. 
835;  The  Star  of  Hope,  1  Hask.  36,  Fed. 
Cas.  No.  13,312;  Hadley  v.  Clarke,  8 
T.  R.  259,  101  Eng.  Reprint,  1377,  4 
Revised  Rep.  641;  The  Patria,  L.  R.  3 
Adm.  &  Eccl.  436,  41  L.  J.  Prob.  N.  S. 
23,  24  L.  T.  N.  S.  849;  Hurst  v.  Us- 
bome,  25  L.  J.  C.  P.  N.  S.  209,  18 
C.  B.  144,  139  Eng.  Reprint,  1321,  4 
Week.  Rep.  458;  Assicurazioni  Gen- 
erali  v.  S.  S.  Bessie  Morris  Co.  7  Asp. 
Mar.  L.  Cas.  217,  [1892]  2  Q.  B.  652, 
61  L.  J.  Q.  B.  N.  S.  754,  4  Reports,  33, 
67  L.  T.  N.  S.  218,  41  Week.  Rep.  83; 
Clark  v.  Massachusetts  F.  &  M.  Ins.  Co. 
2  Pick.  104,  13  Am.  Dec.  400;  3  Kent, 
Com.  14th  ed.  §  249;  Shipton,  A.  &  Co. 
V.  Harrison  Bros.  &  Co.  21  Com.  Cas. 
138,  [1915]  3  K.  B.  676,  84  L.  J.  K.  B. 
N.  S.  2137,  113  L.  T.  N.  S.  1009,  31 
Times  L.  R.  598;  NickoU  v.  Ashton 
[1901]  2  K,  B.  126,  70  L.  J.  K.  B.  N. 
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S.  600,  49  Week.  Rep.  613,  84  L.  T.  N. 
S.  804,  17  Times  L.  R.  467,  6  Com.  Cas. 
151,  9  Asp.  Mar.  L.  Cas.  209;  Taylor 
V.  Caldwell,  3  Best  &  S.  826,  122  Eng. 
Reprint,  309,  32  L.  J.  Q.  B.  N.  S.  164,  8 
L.  T.  N.  S.  356,  11  Week.  Rep.  726,  6 
Eng.  Rul.  Cas.  603;  Metropolitan  Water 
Bd.  V.  Dick,  K.  &  Co.  [1918]  A.  C. 
128,  8  B.  R.  C.  483,  87  L.  J.  K.  B.  N. 
S.  370,  117  L.  T.  N.  S.  766,  82  J.  P. 
61,  34  Times  L.  R.  113,  62  Sol.  Jo.  102, 
23  Com.  Cas.  148,  16  L.  G.  R.  1,  Ann. 
Cas.  1918C,  390;  F.  A.  Tamplin  S.  S. 
Co.  V.  Anglo-Mexican  Petroleum  Prod- 
ucts Co.  [1916]  2  A.  C.  397,  85  L.  J. 
K.  B.  N.  S.  1389,  115  L.  T.  N.  S.  315, 
32  Times  L.  R.  677;  Comptoir  Com- 
mercial Anversois  v.  Power,  Son  &  Co, 
[1920]  1  K.  B.  868,  89  L.  J.  K.  B.  N. 
S.  849,  122  L.  T.  N.  S.  567,  36  Times 
L.  R.  101. 

The  telegram  of  April  10,  1915,  did 
not  constitute  a  valid  requisition. 

Corp  V.  United  Ins.  Co.  8  Johns.  277. 

The  British  Embassy's  certificate 
and  suggestion  should  not  have  been 
received,  unless  through  the  State  De- 
partment, and  could  not,  in  any  event, 
preclude  the  courts  of  the  United  States 
from  ascertaining  the  true  facts,  and 
from  adjudicating  the  rights  of  private 
litigants  in  accordance  with  the  facts 
thus  ascertained. 

The  Carlo  Poma,  170  C.  C.  A.  345,  269 
Fed.  369;  Agency  of  Canadian  Car  & 
Foundry  Co.  v.  American  Can  Co.  6 
A.L.R.  1182,  169  C.  C.  A.  379,  258  Fed. 
363;  Earn  Line  S.  S.  Co.  v.  Sutherland 
S.  S.  Co.  —  C.  C.  A.  --,  264  Fed.  276; 
The  Adriatic,  169  C.  C.  A.  622,  258  Fed. 
902;  4  Moore's  International  Law  Dig. 
686;  The  Luigi,  230  Fed.  493;  The 
Florence  H.  248  Fed.  1012;  The  Isle  of 
Mull,  257  Fed.  798;  South  Carolina  ▼. 
Wesley,  155  U.  S.  542,  39  L.  ed.  254,  16 
Sup.  Ct.  Rep.  230. 

The  respondents,  after  the  happening 
of  the  alleged  requisition,  did  not  make 
efTorts  to  secure  the  release  of  the  ves- 
sel or  to  substitute  other  tonnage. 

Williams  v.  VanderbUt,  28  N.  Y.  217, 
84  Am.  Dec.  333. 

Mr.  John  M.  Woolsey  argued  the  cause 
and  filed  a  brief  for  respondents: 

When  the  steamship  Baron  Ogilvy 
was  named,  on  March  11,  1916,  to  per^ 
form  the  charter  party,  the  contract  be- 
came one  relating  to  that  particular 
vessel  alone,  as  if  she  had  been  original- 
ly named  therein. 

Stoomvart  Maatschaify  Nederlandsche 
Lloyd  V.  Lind,  96  C.  C.  A.  134^  170  Fed. 
918. 
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The    fact    of    the    requisition    is    es-  Week.  Rep.  722;  Buron  v.  Denman,  2 

tablished    conclusively    by    the    avowal  Ezch.  167,  154  Eng.  Reprint,  450;  Dosa 

thereof  by  the  British  Embassy.  v.  Secretary  of  State,  ll  R.  19  Eq.  509, 

Northern    Securities    Co.    v.    United  32  L.  T.  N.  S.  294,  23  Week.  Rep.  773; 

States,  191  U.  S.  555,  48  L.  ed.  299,  24  Hail,  International  Law,  4th  ed.  §  44,  p. 

Sup.  Ct.  Rep.  119;  Dillon  v.  Strathearn  167;  Tucker  v.  Alexandroff,  183  U.  S. 

S.  S.  Co.  248  U.  S.  182,  63  L.  ed.  199,  39  424,  441,  46  L.  ed.  264,  271,  22  Sup.  Ct 

Sup.  Ct.  Rep.  83;  Strathearn  S.  S.  Co.  Rep.  195;  The  Exchange  v.  MTaddon, 

V.  DUlon,  250  U.  S.  638,  63  L.  ed.  1184,  7  Cranch,  116,  3  L.  ed.  287;  Agency  of 

39  Sup.  Ct.  Rep.  494;  Re  Muir,  254  U.  Canadian  Car  &  Foundry  Co.  v.  Ameri- 

S.  522,  ante,  383,  41  Sup.  Ct.  Rep.  186;  can  Can  Co.  6  A.L.R.  1182,  169  C.  C.  A. 

The  Claveresk,  —  C.  C.  A.  — ,  264  Fed.  379,  258  Fed.  363,  affirming  253  Fed. 

276;  The  Carlo  Poma,  170  C.  C.  A.  345,  152;  The  Carlo  Poma,  170  C.  C.  A.  345, 

259  Fed.  369;  Muir  v.  Chatfield,  166  C.  259   Fed.   369;    Texas   Co.   v.   Hogarth 

C.  A.  352,  255  Fed.  24;  The  Strathearn,  Shipping  Co.  —  C.  C.  A.  — ,  267  Fed. 

168  C.  C.  A.  25,  256  Fed.  631,  239  Fed.  1023,  affirming  265  Fed.  375;  Dormoy's 

583;  The  Athanasios,  228  Fed.  558;  The  Goods,    3   Hagg.    Eccl.    Rep.    767,    162 

Maipo,  252  Fed.  627;  The  Adriatic,  253  Eng.      Reprint,      1338;      Klingemann's 

Fed.  489,  169  C.  C.  A.  622,  258  Fed.  Goods,  3  Swabey  &  T.  18,  8  L.  T.  N.  S. 

902;   The   Roseric,  254  Fed.  154;   The  172,   11   Week.   Rep.   218;    Oldenberg's 

Santa   Cruz    (not   reported,   E.   D.   Va.  Goods,  L.  R.  9  Prob.  Div.  235,  53  L.  J. 

June  28,  1919) ;  The  Pesaro,  255  U.  S.  Prob.  N.  S.  46,  32  Week.  Rep.  724,  49 

216,   ante,  592,  41  Sup.   Ct.  Rep.  308;  J.  P.  104;  The  Divina  Pastora,  4  Wheat. 

Nankivel  v.  Omsk  All  Russian  Govern-  52,  4  L.  ed.  512;   Williams   v.   Suffolk 

ment,  N.  Y.  L.  J.  Oct.  28,  1920;  Marine  Ins.   Co.   13   Pet.   415,   10   L.   ed.   226; 

Transport  Service  Co.  v.  Romanoff,  N.  Jones  v.  United  States,  137  U.  S.  202, 

Y.  L.  J.  Feb.  1,  1918;  The  Constitution,  34   L.   ed.    691,   11   Sup.   Ct.    Rep.   80; 

L.  R.  4  Prob.  Div.  39,  48  L.  J.  Prob.  United  States  v.  Lynde,  11  Wall.  632, 

N.  S.  13,  40  L.  T.  N.  S.  219,  27  Week.  20   L.   ed.   230;   Kennett  v.   Chambers, 

Rep.   739;   The  Crimdon,  35   Times  L.  14  How.  38,  14  L.  ed.  316;  Gelston  v. 

R.    81 ;    The    Isle    of    Mull,    257    Fed.  Hoyt,  3  Wheat.  246,  4  L.  ed.  381 ;  Rose 

798;    The    Apalachee,    266    Fed.    923;  v.  Himely,  4  Craneh,  241,  2  L.  ed.  608; 

The  Ester,  190  Fed.  216;  The  Belgen-  The  Nueva  Anna,  6  Wheat.  193,  5  L. 

land,  114  U.  S.  355,  364,  365,  29  L.  ed.  ed.    239;    United    States   v.    Palmer,   3 

152,  155, 156,  5  Sup.  Ct.  Rep.  800 ;  Rocca  Wheat.  610,  4  L.  ed.  471 ;  Hornsby  v. 

V.  Thompson,  223  U.  S.  317,  56  L.  ed.  United  States,  10  Wall.  224,  19  L.  ed. 

453,   32   Sup.    Ct.    Rep.   207;    The   In-  900;  Neely  v.  Henkel,  180   U.   S.  109, 

vincible,  2  Gall.  29,  Fed.  Cas.  No.  7,054;  45  L.  ed.  448,  21   Sup.   Ct.   Rep.   302; 

Underbill  v.  Hernandez,  168  U.  S.  250,  The  Nereide,   9   Cranch,  388,  3   L.  ed. 

42   L.    ed.   456,   18   Sup.    Ct.   Rep.   83;  769;   Comegys  v.  Vasse,  1  Pet.   193,  7 

American  Banana  Co.  v.   United  Fruit  L.  ed.  108;  Re  Cooper,  143  U.  S.  472, 

Co.  213  U.   S.  347,  53  L.   ed.  826,  29  36  L.   ed.  232,  12   Sup.   Ct.  Rep.  453; 

Sup.  Ct.  Rep.  511,  16  Ann.  Cas.  1047;  Foster  v.  Neilson,  2  Pet.  253,  7  L.  ed. 

Oetjen  v.  Central  Leather  Co.  246  U.  S.  415;  Garcia  v.  Lee,  12  Pet.  511,  9  L. 

297,   62  L.  ed.  726,  38   Sup.   Ct.  Rep.  ed.  1176;  United  States  v.  Arredondo, 

309;  Ricaud  v.  American  Metal  Co.  246  6  Pet.  691,  8  L.  ed.  547;  Cherokee  Na- 

U.  S.  304,  62  L.  ed.  733,  38  Sup.  Ct.  tion  v.  Georgia,  5  Pet.  1,  8  L.  ed.  25; 

Rep.  312;  Hewitt  v.  Speyer,  162  C.  C.  United  States  v.  Holliday,  3  Wall.  407, 

A.  437,  250  Fed.  367;   The  Santissima  18  L.   ed.  182;   Bui-ton  v.   Williams,  3 

Trinidad,  7  Wheat.  283,  5  L.  ed.  454;  Wheat.   529,  4  L.   ed.  452;    Luther  v. 

The  Florence  H.  248  Fed.  1017;  Capel  Borden,    7    How.    1,    12    L.    ed.    581; 

V.   Soulidi    [1916]    2  K.  B.  365,  85  L.  Georgia  v.  Stanton,  6  WalL  50,  18  L. 

L^Qo  rr,^-  ^T     J  \il     h     V        ^-  «^-  '^21;  Earn  Line  S.  S.  Co.  v.  Suther- 

??J^«i  9  A^^P   09  ^^T\   P^  K  "^r^  ^^""^  S.  S.  Co.  -CCA.  -,  264  Fed. 

[1916]  2  A.  C.  92,  85  L.  J.  Prob.  N.  S.  o7fi 

89,  114  L.  T.  N.  S.  626,  32  Times  L.  R.  'm\,           .  .,.      .              , 

436,  60  Sol.  Jo.  416,  Ann.  Cas.  1916C,  The  requisition  is  proved  as  a  govern- 

233;    The    Parlement    Beige,    L.    R.    5  mental  act  by  evidence  given  in  England 

Prob.  Div.  197,  42  L.  T.  N.  S.  273,  28  ^^*®_  independently    of    the    Embassy 

Week.  Rep.  642;  Brunswick  v.  Hanover,  certificate. 

2  H.  L.  Cas.  1,  9  Eng.  Reprint,  993;  Earn  Line  S.  S.  Co.  v.  Sutherland  S. 

Secretary  of  State  v.  Kamachee  Boye  S.  Co.  supra. 

Sahaba,  13  Moore,  P.  C.  C.  22,  15  Eng.  After  notice  of  requisition,  the  own- 
Reprint,  5,  7  Moore,  Ind.  App.  476^  7  er  was  not  under  any  duty  to  try  to 
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resist  the  requisition^  or  to  get  the  ves- 
sel released. 

Earn  Line  S.  S.  Co.  v.  Sutherland  S. 
S.  Co.  264  Fed.  127;  The  Frankmere, 
262  Fed.  819. 

The  effect  of  the  act  of  the  British 
government  was  to  frustrate  the  char- 
ter party  which  is  the  subject-matter  of 
this  suit,  and  to  discharge  both  parties 
thereto  from  all  further  obligations 
thereunder. 

Allanwilde  Transport  Corp.  v.  Vacu- 
um Oil  Co.  248  U.  S.  377,  63  L.  ed.  312, 
3  A.L.R.  15,  39  Sup.  Ct.  Rep.  147; 
Shipton,  A.  &  Co.  v.  Harrison  Bros.  & 
Co.  [1915]  3  K.  B.  676,  84  L.  J.  K  B. 
N.  S.  2137,  113  L.  T.  N.  S.  1009,  31 
Times  L.  R.  598,  21  Com.  Cas.  138; 
Nickoll  V.  Ashton  [1901]  2  K.  B.  126,  70 
L.  J.  K.  B.  N.  S.  600,  49  Week.  Rep. 
513,  84  L.  T.  N.  S.  804,  17  Times  L.  R. 
467,  6  Com.  Cas.  151,  9  Asp.  Mar.  L. 
Cas.  209;  Taylor  v.  Caldwell,  3  Best  & 
S.  826,  122  Eng.  Reprint,  309,  32  L.  J. 
Q.  B.  N.  S.  164,  8  L.  T.  N.  S.  356,  11 
Week.  Rep.  726,  6  Eng.  Rul.  Cas.  603; 
Appleby  v.  Meyers,  L.  R.  2  C.  P.  651, 
36  L.  J.  C.  P.  N.  S.  331,  16  L.  T.  N.  S. 
669 ;  Metropolitan  Water  Bd.  v.  Dick,  K. 
&  Co.  [1917]  2  K.  B.  1,  [1918]  A. 
C.  128,  8  B.  R.  C.  483,  87  L.  J.  K.  B. 
N.  S.  370,  117  L.  T.  N.  S.  766,  82  J.  P. 
61,  34  Times  L.  R.  113,  62  Sol.  Jo.  102, 
23  Com.  Cas.  148,  16  L.  G.  R.  1,  Ann. 
Cas.  1918C,  390;  Alfred  Marks  Realty 
Co.  V.  Hotel  Hermitage  Co.  170  App. 
Div.  485,  156  N.  Y.  Supp.  179;  Southern 
R.  Co.  V.  Wallace,  175  Ala.  72,  56  So. 
714;  Gesualdi  v.  Personeni,  128  N.  Y. 
Supp.  683;  Hildreth  v.  Buell,  18  Barb. 
107;  Stewart  v.  Stone,  127  N.  Y.  500, 
14  L.R.A.  215,  28  N.  E.  595;  Dorrance 
V.  Barber  &  Co.  —  C.  C.  A.  — ,  262  Fed. 
489;  Connell  Bros.  Co.  v.  H.  Diederich- 
sen  &  Co.  130  C.  C.  A.  251,  213  Fed. 
737;  Bowes  v.  Shand,  L.  R.  2  App.  Cas. 
455,  46  L.  J.  Q.  B.  N.  S.  561,  3G  L.  T. 
N.  S.  857,  25  Week.  Rep.  730;  Lewis  v. 
Mowinckel,  132  C.  C.  A.  88,  215  Fed. 
710;  Bank  Line  v.  Arthur  Capel  &  Co. 
35  Times  L.  R.  150,  [1919]  A.  C.  435, 
88  L.  J.  K.  B.  N.  S.  211,  120  L.  T.  N.  S. 
129,  63  Sol.  Jo.  177,  14  Asp.  Mar.  L.  Cas. 
370;  Jackson  v.  Union  Marine  Ins.  Co. 
L.  R.  10  C.  P.  125,  44  L.  J.  C.  P.  N.  S. 
27,  31  Times  L.  R.  789,  23  Week.  Rep. 
169,  2  Asp.  Mar.  L.  Cas.  435,  6  Eng. 
Rul.  Cas.  650;  Lloyd  Royal  Beige 
Societe  Anonyme  v.  Stathatos,  33  Times 
L.  R.  390,  affirming  34  Times  L.  R.  70, 
144  L.  T.  Jo.  42;  Civil  Service  Co-op. 
Soc.  v.  General  Steam  Nav.  Co.  [1903] 
2  K.  B.  756,  72  L.  J.  K.  B.  N.  S.  933, 
52  Week.  Rep.  181,  89  L.  T.  N.  S.  429, 
C5  li.  ed. 


20  Times  L.  R.  10;  Scottish  Nav.  Co.  v. 
W.  A.  Souter  &  Co.  [1916]  1  K.  B.  675, 
[1917]  1  K.  B.  222,  115  L.  T.  N.  S.  812, 
33  Times  L.  R.  71,  61  Sol.  Jo.  85,  22 
Com.  Cas.  154;  Geipel  v.  Smith,  L.  R. 
7  Q.  B.  404,  41  L.  J.  Q.  B.  N.  S.  153, 

26  L.  T.  N.  S.  361,  20  Week.  Rep.  332, 
1  Asp.  Mar.  L.  Cas.  268;  Anglo-North- 
ern Trading  Co.  v.  Emljna  Jones  &  Wil- 
liams (1917)  2  K.  B.  78,  [1918]  1  K.  B. 
372,  8  B.  R.  C.  546^  87  L.  J.  K.  B.  N.  S. 
309,  118  L.  T.  N.  S.  196,  34  Times  L. 
R.  27,  23  Com.  Cas.  231,  14  Asp.  Mar. 
L.  Cas.  242;  Heilger's  v.  Cambrain 
Steam  Nav.  Co.  33  Times  L.  R.  348,  34 
Times  L.  R.  72;  F.  A.  Tamplin  S.  S. 
Co.  V.  Anglo-Mexican  Petroleum  Prod- 
ucts Co.   [1916]  1  K.  B.  485,  [1916]  2 

A.  C.  397,  85  L.  J.  K.  B.  N.  S.  1389,  115 
L.  T.  N.  S.  315,  32  Times  L.  R.  677; 
Chinese  Engineering  &  Min.  Co.  v.  Sale 
&  Co.  [1917]  2  K.  B.  599,  86  L.  J.  K. 

B.  N.  S.  1465,  117  L.  T.  N.  S.  32,  33 
Times  L.  R.  464,  22  Com.  Cas.  352;  The 
Isle  of  Mull,  257  Fed.  798;  1  Columbia 
L.  Rev.  p.  529;  Capel  v.  Soulidi  [1916] 

1  K.  B.  439,  [1916]  2  K.  B.  365,  85  L. 
J.  K.  B.  N.  S.  1169,  114  L.  T.  N.  S.  921, 
32  Times  L.  R.  508;  Furness,  W.  &  Co. 
V.  Rederiaktiegolabet  Banco  [1917]  2 
K.  B.  873,  117  L.  T.  N.  S.  313,  62  SoL 
Jo.  25;  Earn  Line  S.  S.  Co.  v.  Suther- 
land S.  S.  Co.  254  Fed.  127,  affirmed  in 
—  C.  C.  A.  — ,  264  Fed.  276 ;  The  Frank- 
mere,  262  Fed.  819;  Howell  v.  Coup- 
land,  L.  R.  1  Q.  B.  Div.  258,  46  L.  J. 
Q.  B.  N.  S.  147,  33  L.  T.  N.  S.  832,  24 
Week.  Rep.  470;  Krell  v.  Henry  [1903] 

2  K.  B.  740,  72  L.  J.  K.  B.  N.  S.  794, 
89  L.  T.  N.  S.  328,  19  Times  L.  R.  711, 
52  Week.  Rep.  246;  Jones  v.  Judd,  4 
N.  Y.  412;  Federal  S.  Nav.  Co.  v.  Sir 
Raylton  Dixon  &  Co.  1  Lloyd's  List,  63; 
Baily  v.  DeCrespigny,  L.  R.  4  Q.  B.  180, 
38  L.  J.  Q.  B.  N.  S.  98,  19  L.  T.  N.  S. 
681,  17  Week.  Rep.  494,  15  Eng.  Rul. 
Cas.  799;  Butterfield  v..  Byron,  153  Mass. 
517,  12  L.R.A.  571,  25  Am.  St.  Rep.  654, 

27  N.  E.  667;  Spalding  v.  Rosa,  71  N. 
Y.  40,  27  Am.  Rep.  7;  Dolan  v.  Rodgers, 
149  N.  Y.  489,  44  N.  E.  167;  Lovering 
V.  Buck  Mountain  Coal  Co.  54  Pa.  291, 
12  Mor.  Rep.  535;  Buffalo  &  L.  Land 
Co.  V.  Bellevue  Land  &  Improv.  Co.  165 
N.  Y.  247,  51  L.R.A.  951,  59  N.  E.  6; 
Walsh  V.  Fisher,  102  Wis.  179,  43 
L.R.A.  810,  72  Am.  St.  Rep.  865,  78  N. 
W.  437;  9  Harvard  L.  Rev.  49;  Y.  B. 
22,  Edw.  IV.  pi.  26;  12  Harvard  L.  Rev. 
501,  502;  19  Harvard  L.  Rev.  462;  16 
Harvard  L.  Rev.  63. 

Messrs.     Frederic    R.     Coudert     and 

Howard  Thayer  Kingsbury  filed  a  brief 

as  amici  curie  for  the  British  Embassy : 

11S7 


625,  626 


SUPREME  COURT  OF  THE  UNITED  STATES. 


Oct.  Teem, 


The  procedure  followed  in  the  conrts 
below  in  permitting  intervention  by 
counsel  for  the  British  Embassy  as  amiei 
curia  was  proper,  and  in  accordance 
with  well-established  precedent. 

Northern  Securities  Co.  v.  United 
States,  191  U.  S.  555,  48  L.  ed.  299,  24 
Sup.  Ct.  Rep.  119;  Green  v.  Biddle,  8 
Wheat.  1,  17,  5  L.  ed.  547,  551;  Florida 
V.  Georgia,  17  How.  478,  491,  15  L.  ed. 
181,  188;  The  Gray  Jacket,  6  Wall  370, 
18  L.  ed.  653;  Employer's  Liability 
Cases  (Howard  v.  Illinois  C.  R.  Co.) 
207  U.  S.  463,  490,  62  L.  ed.  297,  305, 
28  Sup.  Ct.  Rep.  141;  DUlon  v.  Strat- 
heam  S.  S.  Co.  248  U.  S.  182,  63  L. 
ed.  199,  39  Sup.  Ct.  Rep.  83;  Stratheam 
S.  S.  Co.  V.  Dillon,  250  U.  S.  638,  63 
L.  ed.  1184,  39  Sup.  Ct.  Rep.  494;  Re 
Muir,  254  U.  S.  522,  ante,  383,  41  Sup. 
Ct.  Rep.  185;  The  Claveresk,  —  C.  C. 
A.  — ,  264  Fed.  276;  The  Carlo  Poma, 
170  C.  C.  A.  345,  259  Fed.  369;  Muir  v. 
Chatfield,  166  C.  C.  A.  352,  255  Fed. 
24;  The  Stratheam,  168  C.  C.  A.  25, 
256  Fed.  631,  239  Fed.  583;  The 
Athanasios,  228  Fed.  558;  The  Maipo, 

252  Fed.  627;  The  Adriatic,  253  Fed. 
489,  169  C.  C.  A.  622,  258  Fed.  902; 
The  Roseric,  254  Fed.  154;  The  Santa 
Cruz  (not  reported,  E.  D.  Va.  June  28, 
1919);  Nankivel  v.  Omsk  All  Russian 
Government,  N.  Y.  L.  J.  Oct.  28,  1920; 
Marine  Transport  Service  Co.  v.  Ro- 
manof,  N.  Y.  L.  J.  Feb.  1,  1918;  The 
Constitution,  L.  R.  4  Prob.  Div.  39,  48 
L.  J.  Prob.  N.  S.  13,  40  L.  T.  N.  S.  219, 
27  Week.  Rep.  739,  4  Asp.  Mar.  L.  Cas. 
79;  The  Luigi,  230  Fed.  493;  The  Isle 
of  Mull,  257  Fed.  798;  The  Apalachee, 
266  Fed.  923;  The  Pizarro  v.  Matthias, 
10  N.  Y.  Leg.  Obs.  97,  Fed.  Cas.  No. 
11,199;  Mexico  v.  De  Aranogoiz,  5  Duer, 
646;  The  Sapphire,  11  Wall.  164,  167, 
20  L.  ed.  127,  130;  Rocca  v.  Thompson, 
223  U.  S.  317,  56  L.  ed.  453,  32  Sup. 
Ct.    Rep.  207. 

The  official  avowal  by  the  British 
Embassy,  by  its  own  certificate  and  the 
8u&:gestion  of  its  counsel,  conclusively 
establishes  the  fact  of  the  requisition  of 
the  Baron  Ogilvy,  and  its  governmental 
character,  and  precludes  further  inquiry 
into  the  validity,  legality,  or  effect 
thereof. 

United  States  v.  Peters,  3  Dall.  121, 
1  L.  ed.  535;  The  Exchange  v.  M'Fad- 
don,  7  Cranch,  116,  3  L.  ed.  287;  Dupont 
V.  Pichon,  4  Dall.  321,  1  L.  ed.  851; 
Agency  of  Canadian  Car  &  Foundry  Co. 
V.  American  Can  Co.  6  A.L.R.  1182,  169 
C.   C.   A.   379,  258  Fed.   363,   affirming 

253  Fed.  152;  The  Carlo  Poma,  170 
C.  C.  A.  345,  259  Fed.  369;  The  Qav- 
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eresk,  —  C.  C.  A.  — ,  264  Fed.  276; 
The  Parlement  Beige,  L.  R.  5  Prob.  Div. 
219,  42  L.  T.  N.  S.  273,  28  Week.  Rep. 
642;  The  Constitution,  L.  R.  4  Prob. 
Div.  39,  48  L.  J.  Prob.  N.  S.  13,  40  L 
T.  N.  S.  219,  27  Week.  Rep.  739,  4 
Asp.  Mar.  L.  Cas.  79;  The  Crimdon,  35 
Times  L.  R.  81;  Dormoy's  Gk>od8,  3 
Hagg.  Eccl.  Rep.  767,  162  Eng.  Reprint, 
1338;  Elingemann's  Goods,  3  Swab,  ft 
T.  18,  8  L.  T.  N.  S.  172,  11  Week.  Rep. 
218;  Oldenburg's  Goods,  L.  R.  9  Prob. 
Div.  234,  53  L.  J.  Prob.  N.  S.  46,  32 
Week.  Rep.  724,  49  J.  P.  104;  Tucker  v. 
Alexandroff,  183  U.  S.  424,  441,  46  L. 
ed.  264,  271,  22  Sup.  Ct.  Rep.  195;  Tal- 
bot V.  Seeman,  1  Cranch,  1,  38,  2  L.  ed. 
15,  27;  Underbill  v.  Hernandez,  168  U. 
S.  250,  42  L.  ed.  456,  18  Sup.  Ct.  Rep. 
83;  American  Banana  Co.  v.  United 
Fruit  Co.  213  U.  S.  347,  53  L.  ed.  826, 
29  Sup.  Ct.  Rep.  511,  16  Ann.  Cas.  1047; 
Oetjen  v.  Central  Leather  Co.  246  U. 
S.  297,  62  L.  ed.  726,  38  Sup.  Ct.  Rep. 
309;  Ricaud  v.  American  Metal  Co.  246 
U.  S.  304,  62  L.  ed.  733,  38  Sup.  Ct. 
Rep.  312;  O'Reilly  de  Camara  v.  Brooke, 
209  U.  S.  45,  52,  52  L.  ed.  676,  678,  28 
Sup.  Ct.  Rep.  439;  United  States  v. 
Heinzsen,  206  U.  S.  370,  385,  51  L.  ed. 
1098,  1103,  27  Sup.  Ct.  Rep.  742,  11 
Ann.  Cas.  688;  Buron  v.  Denman,  2 
Exch.  166,  154  Eng.  Reprint,  450. 

Mr.  Justice  Van  Devanter  delivered 
the  opinion  of  the  court : 

This  is  a  suit  in  admiralty  to  recover 
damages  for  an  alleged  breach  of  a  voy- 
age charter  party  entered  into  in  New 
York,  February  6,  1915,  between  a  Brit- 
ish corporation,  which  owned  the  Baron 
Ogilvy  and  other  freight  ships,  and  a 
Texas  corporation,  which  was  engaged 
in  shipping  and  mark^ing  petroleum 
products.  The  charter  party  did  not 
name  a  particular  ship  as  the  subject  of 
the  hiring,  but  required  that  one  of  a 
certain  type  be  designated  from  among 
the  ships  of  the  British  company,  on  or 
before  March  15.  In  due  time  that  com- 
pany named  the  Baron  Ogilvy  and  the 
Texas  company  assented.  The  intended 
voyage  was  from  a  port  in  Texas  to  an- 
other in  South  Africa,  with  a  full  carpo 
of  refined  petroleum  in  cases.  The  ship 
was  to  be  tendered  at  the  initial  port, 
ready  to  load,  between  April  15  and  May 
15,  1915,  and  in  case  of  [626]  default 
the  Texas  company  was  given  the  option 
of  canceling  or  maintaining  the  charter 
party.  If  the  vessel  was  then  at  that 
port,  the  option  was  to  be  exercised  at 
once;  and  if  she  was  not  then  there,  it 
was  to  be  exercised  within  twenty-four 
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hours  after  her  arrival.  There  was  no 
clause  expressly  excepting  restraints  of 
princesi  etc.  April  10,  1915,  the  Baron 
P&ilvy,  while  in  British  waters  and  be- 
ing provisioned  for  the  intended  voyage, 
was  requisitioned  by  the  British  govern- 
ment and  pressed  into  its  war  service,  in 
which  she  continuously  was  retained  un- 
til October  20,  following.  On  April  12 
the  British  company  notified  the  Texas 
company  that  the  vessel  had  been  requi- 
sitioned, and  therefore  would  not  be 
available  to  carry  out  the  charter  party. 
The  Texas  company  thereupon  procured 
another  vessel  to  make  the  voyage  at  the 
time  intended,  but  at  an  increased 
freight  rate,  and  subsequently  brought 
this  suit  against  the  British  company  on 
the  theory  that  the  latter  had  broken  the 
charter  party  and  was  liable  in  damages 
for  the  difference  between  the  rate 
which  it  was  to  receive  and  that  actual- 
ly paid  to  the  other  vessel.  On  the 
final  hearing  the  district  court  rendered 
a  decree  for  the  respondent,  the  princi- 
pal grounds  of  the  decision  being  (a) 
that  when,  in  accordance  with  the  terms 
of  the  charter  party,  the  Baron  Ogilvy 
was  named  as  the  ship  to  make  the  voy- 
age, the  contract  became  an  ordinary 
voyage  charter  party  for  that  ship,  and 
none  other,  and  (b)  that  that  ship,  be- 
fore the  time  for  the  voyage,  was  taken 
in  invitum  by  the  owner's  government 
for  war  use  for  a  period  likely  to  extend 
beyond  the  time  for  the  intended  voy- 
age, and  that  this  dissolved  the  charter 
party  and  excused  the  owner  from  fur- 
nishing the  ship.  265  Fed.  375.  The  de- 
cree was  affirmed  by  the  circuit  court  of 
appeals  (—  C.  C.  A.  — ,  267  Fed.  1023), 
and  a  writ  of  certiorari  brings  the  case 
here  (254  U.  S.  625,  ante,  445,  41  Sup. 
Ct.  Rep.  15). 

"We  agree  that  after  the  designation  of 
the  Baron  Ogilvy,  [027]  conformably 
to  a  provision  in  the  charter  party,  every 
element  of  an  ordinary  voyage  charter 
party  for  a  particular  ship  was  present. 
It  was  than  as  if  that  vessel  had  been 
named  at  the  outset.  And,  as  there  was 
no  provision  for  substituting  another 
ship,  there  was  no  obligation  on  the  part 
of  the  owner  to  furnish,  nor  on  the  part 
of  the  charterer  to  accept,  another. 
Nickoll  v.  Ash  ton  [1901]  2  K.  B.  126, 
131,  70  L.  J.  K.  B.  N.  S.  600,  49  Week. 
Rep.  513,  84  L.  T.  N.  S.  804,  17  Times 
L.  R.  467,  6  Com.  Cas.  151,  9  Asp.  Mar. 
L.  Cas.  209.  The  contract  related  to  a 
particular  ship,  just  as  it  related  to  a 
particular    voyage.      Neither    could    be 

changed  without  departing  from  the  con- 
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tract,  which  could  not  be  done  without 
the  consent  of  both  parties. 

The  libellant  challenges  the  good  faith 
of  the  owner,  and  seeks,  by  taking  mere 
fragments  of  the  evidence  here  and 
there,  to  show  that  the  owner  invited 
the  requisition,  welcomed  it  as  promising 
a  better  return  than  the  charter  party, 
and,  in  effect,  voluntarily  turned  the  ves- 
sel over  to  the  government.  But  the 
fragments  to  which  attention  is  invited 
must  be  read  with  the  context,  and  all 
the  evidence  must  be  considered.  When 
this  is  done,  it  becomes  very  plain  thai 
there  is  no  basis  for  the  challenge.  The 
owner  made  the  usual  preparations  for 
complying  with  the  charter  party, 
earnestly  sought  to  prevent  the  requi- 
sitioning of  the  vessel,  urged  the  exist- 
ence of  the  charter  party  as  a  reason  for 
leaving  her  free,  and  respected  the  re- 
quisition, when  made,  because  no  other 
course  was  reasonably  open.  It  may  not 
be  material,  but  in  fact  the  charter  par- 
ty gave  promise  of  a  better  return,  and 
called  for  a  service  which  would  be  less 
hazardous.  The  vessel  was  taken  bv  the 
government  for  the  use  to  which  she  was 
subjected,  and  after  thfi  taking  the  own- 
er agreed  to  furnish  certain  additional 
facilities,  by  reason  of  which  a  higher 
compensation  was  obtained  than  other- 
wise would  have  been  allowed.  Beyond 
this  the  owner  was  accorded  no  voice  in 
the  matter. 

As  the  ship  was  British  and  in  Brit- 
ish waters,  and  the  [628]  owner  was  a 
British  corporation,  the  power  of  the 
British  government  to  requisition  the 
ship  is  beyond  question.  But  the 
libellant  insists  that  those  who  as- 
sumed to  exert  this  power  did  not  pro- 
ceed in  the  mode  prescribed,  and 
therefore  that  the  requisition  wa.s 
invalid.  The  facts  adequately  proved 
are  as  follows:  A  Royal  Proclamation 
of  August  3,  1914,  authorized  and 
empowered  the  Liords  Commissioners 
of  the  Admiralty,  "by  warrant  under 
the  hand  of  their  Secretary,"  **to  requi- 
sition and  take  up"  British  vessels  with- 
in British  waters  for  use  as  transports 
and  auxiliaries.  The  Baron  Ogilvy  was 
requisitioned  by  an  order  of  the  Lords 
Commissioners,  and  the  order  was  com- 
municated to  the  owner  by  a  telegram 
signed  "Transports,"  and  saying:  "SS. 
Baron  Ogilvy  is  requisitioned  under 
Royal  Proclamation  for  government 
service."  The  telegram  was  sent  by  the 
Assistant  Director  of  Military  Sea 
Transports,  the  officer  through  whom 
requisitioning  orders  were  executed. 
This  was  the  usual  mode  of  communicat- 
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ing  such  orders.    Formal  warrants  never  decree  was  rested  on  the  evidence  oth- 

were  issued.     Generally,  the  telegraphic  ©rwise  presented. 

communication  was  followed,  after  a  Finally,  the  libellant  insists  that  the 
time,  by  a  letter  of  like  import  bearing  requisition,  even  if  valid  and  not  invited 
a  block  (printed)  signature  of  the  Sec-  ^J  the  owner,  did  not  operate  to  dissolve 
retary;  but  in  this  instance,  through  an  the  charter  party  or  to  excuse  the  owner 
error  in  office  routine,  no  letter  was  sent,  trom  performing  it.  The  courts  below 
These  letters  were  intended  to  be  cor-  held  otherwise,  and  we  think  rightly  so. 
roborative,  but  were  not  deemed  essen-  ^t  long  has  been  settled  in  the  English 
tial ;  and  in  actual  practice  the  Lords  courts  and  in  those  of  this  country^  Fed- 
Commissioners  and  those  who  executed  cral  and  state,  that  where  parties  enter 
their  orders  proceeded  on  the  theory  ii^to  a  contract  on  the  assumption  that 
that  the  ship  was  taken  when  the  order  some  particular  thing  essential  to  its 
was  received  by  the  owner,  however  the  performance  will  continue  to  exist  and 
order  was  communicated,  and  that  a  ^e  available  for  the  purpose,  and  neither 
telegraphic  communication  of  it  was  agTfees  to  be  responsiole  for  its  continued 
effective  and  must  be  obeyed.  Indeed,  existence  and  availability,  the  contract 
the  evidence  is  that  if  the  telegraphic  must  be  regarded  as  subject  to  an  im- 
order  was  not  obeyed,  the  vessel  would  plied  condition  that  if,  before  the  time 
be  taken  by  force.  The  owner  here — six  for  performance,  [630j  and  without  the 
of  whose  ships  had  been  requisitioned  default  of  either  party,  the  particular 
theretofore — so  understood  the  practice  thing  ceases  to  exist  or  be  available  for 
and  respected  the  order.  It  does  not  the  purpose,  the  contract  shall  be  dis- 
appear that  the  government  at  any  time  solved  and  the  parties  excused  from  per- 
or  in  any  way  disapproved  of  the  prac-  forming  it.  Taylor  v.  Caldwell,  3  Best 
tice,  but  does  appear  that  in  [&9]  &  S.  826,  839,  122  Eng.  Reprint,  309,  32 
this  instance  the  government  treated  the  L*  J*  Q-  B.  N.  S.  164,  8  L.  T.  N.  S.  35(i, 
telegraphic  order  as  effective  by  using  11  Week.  Rep.  726,  6  Eng.  Rul.  Cas.  603; 
the  ship  as  a  transport  for  more  than  Re  Shipton,  A.  &  Co.  [1915]  3  K.  B.  676, 
six  months,  and  compensating  the  owner  [1915]  W.  N.  304,  84  L.  J.  K.  B.  N.  S. 
accordingly.  In  these  circumstances,  the  2137,  31  Times  L.  R.  598;  Horlock  v. 
contention  that  the  requisition  was  in-  Beal  [1916]  1  A.  C.  486,  494,  496,  512,  85 
valid  is  quite  untenable.  Whether  in  L.  J.  K.  B.  N.  S.  602, 114  L.  T.  N.  S.  193, 
different  circumstances  it  could  and  32  Times  L.  R.  251,  60  Sol.  Jo.  236,  21 
should  be  pronounced  invalid  here  we  Com.  Cas.  201,  Ann.  Cas.  1916D,  070; 
need  not  consider.  See  Underbill  v.  Bank  Line  v.  Arthur  Capel  &  Co.  [1910] 
Hernandez,  168  U.  S.  250,  42  L.  ed.  456,  A.  C.  435,  445,  88  L.  J.  K.  B.  N.  S.  211, 
18  Sup.  Ct.  Rep.  83;  American  Banana  120  L.  T.  N.  S.  129,  35  Times  L.  R.  150, 
Co.  V.  United  Fruit  Co.  213  U.  S.  354,  53  63  Sol.  Jo.  177,  14  Asp.  Mar.  L.  Cas. 
L.  ed.  831,  29  Sup.  Ct.  Rep.  511,  16  Ann.  370;  The  Tornado  (Ellis  v.  Atlantic 
Cas.  1047;  Oetjen  v.  Central  Leather  Co.  Mut.  Ins.  Co.)  108  U.  S.  342,  349-351,  27 
246  U.  S.  297,  303,  304,  62  L.  ed.  726,  L.  ed.  747,  750,  751,  2  Sup.  Ct.  Rep.  754; 
732,  733,  38  Sup.  Ct.  Rep.  309 ;  Ricaud  Chicago,  M.  &  St.  P.  R.  Co.  v.  Hoyt,  149 
V.  American  Metal  Co.  246  U.  S.  304,  309,  U.  S.  1,  14,  15,  37  L.  ed.  625,  629,  630, 
62  L.  ed.  733,  736,  38  Sup.  Ct.  Rep.  312;  13  Sup.  Ct.  Rep.  779;  Wells  v.  Calnan, 
Northern  P.  R.  Co.  v.  American  Trading  107  Mass.  614,  9  Am.  Rep.  65;  Butter- 
Co.  195  U.  S.  439,  467,  468,  49  L.  ed.  269,  field  v.  Byron,  153  Mass.  517,  12  L.R.xV. 
281,  282,  25  Sup.  Ct.  Rep.  84.  571,  25  Am.  St.  Rep.  654,  27  N.  E.  667; 
In  the  district  court  the  British  Am-  Dexter  v.  Norton,  47  N.  Y.  62,  7  Am. 
bassador  was  permitted  to  intervene  as  Rep.  415;  Clarksville  Land  Co.  v.  Harri- 
amicus  curiae,  object  to  the  adjudication  ^^^^^  ^^  ^'  H-  3'^4»  ^  -^^1.  527;  Martin 
of  the  libellant's  claim,  and  present  a  ^™^"if\?n"*9n^T''^^A%^^ 
certificate  avowing  that  the  requisition  |^^,VL  r^u  •  •  r  '^^^ 
was  a  governmental  act.  Complaint  is  ^\  ^^^'  ./^^^  pnnciple  underlying  the 
made  of  this  The  nermisaion  waa  im  ^^®  ^^  ^^^^^^  recognized  and  applied  to 
made  or  tms.  ine  permission  was  im-  various  classes  of  contracts.  The  Kron- 
providently  granted,  as  was  afterwards  i^^^ssin  Cecilie  (North  German  Llovd 
indicated  by  this  court  in  other  cases  ^  Guaranty  Trust  Co.)  244  U.  S.  12,  22- 
Re  Muir,  254  U.S.  522  ante,  383,  41  34,  61  L.  ed.  960,  965,  966,  37  Sup.  Ct 
Sup.  Ct.  Rep.  185;  The  Pesaro,  255  U.  Rep.  490.  But,  of  course,  it  does  not 
S.  216,  ante,  592,  41  Sup.  Ct.  Rep.  308.  apply  where  the  risk  is  fully  covered  by 
But  the  libellant  was  not  prejudiced,  a  term  of  the  contract,  nor  where  per- 
for  the  intervention  and  certificate  formance  is  not  practically  cut  off,  but 
ultimately  were  not  considered,  and  the  only  rendered  more  difficult  or  costlv. 
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Columbus  R.  Po^er  &  Light  Co.  ▼.  Co-  event  apparently  was  not  anticipated, 
lumbus,  249  U.  S.  399,  410,  63  L.  ed.  669,  and  there  was  no  provision  easting  the 
677,  6  A.L.R.  1648,  P.U.R.1919D,  239,  39  risk  on  either  party.  Both  assumed  that 
Sup.  Ct.  Rep.  349  et  seq.  Perhaps  the  the  ship  would  remain  available,  and 
oldest  and  most  familiar  application  of  that  was  the  basis  of  their  mutual  en- 
the  principle  is  to  contracts  for  personal  gagements.  These,  we  think,  must  be  re- 
service,  where  performance  is  prevented  garded  as  entered  into  on  an  implied 
by  death  or  illness.  Robinson  v.  Davi-  condition  that,  if,  before  the  time  for  the 
son  (1871)  L.  R.  6  Exch.  269,  40  L.  J.  voyage,  the  ship  was  rendered  unavail- 
Kxch.  N.  S.  172,  24  L.  T.  N.  S.  755,  19  able  by  such  a  supervening  act  as  the 
Week.  Rep.  431;  Spalding  v.  Rosa,  71  requisition,  the  contract  should  be  at  an 
N.  Y.  40,  27  Am.  Rep.  7.  Another  appli-  end  and  the  parties  absolved  from  liabil- 
cation  widely  recognized  is  where  a  ship  ity  under  it. 

chartered  for  a  voyage,  after  the  date  of  That   the  charter  party  was  entered 
the  charter  party  and  before  the  time  into    in    this   country    is   not    material, 
for  the  voyage,  is  accidentally  destroyed  The  important  consideration  is  that  it 
by  fire,  lost  at  sea,  or  injured  in  such  de-  became      impossible      of      performance 
gree  as  not  to  be  available  for  the  serv-  through  a  supervening  act  of  state  which 
ice.      The    Tornado    (Ellis    v.    Atlantic  operated  directly  on  the  ship,  and  the 
Mut.  Ins.  Co.)  108  U.  S.  342,  349-351,  27  parties  could  not  avoid. 
L.  ed.  747,  750,  751,  2  Sup.  Ct.  Rep.  754,  Decree  affirmed, 
was  a  suit  on  a  contract  of  affreight- 
ment, where  the  ship,  before  beginning                                

the  voyage,  was  accidentally  burned  and 

thereby  prevented  from  undertaking  it.  [6821  UNITED  STATES,  Appt., 

This  court  held  that  the  contract  was  ^' 

dissolved,  saying,  p.  349 :  ALAN  H.  WOODWARD  et  al..  Executors, 

"We  are  of  opinion  that  by  the  dis-  ®*^* 

aster  which  occurred  before  the  ship  had  (See  a  C.  Reporter's  ed.  632-636.) 

broken  ground   or  commenced   to   earn 

freight,    the   circumstances   with    refer-  internal  revenue  — estate  tax  — dedno* 

enee  to  which  the  [631]  contract  of  af-  tions  —  Income  tax. 

freightment   was   entered   into  were  so  1.  The  amount  of  the  Federal  estate 

altered    by    the    supervening    of   occur-  tax  laid  by  the  Act  of  September  8,  1916, 

rences    which    it    cannot    be    intended  which   accrued   and  was   paid   during  the 

were   within   the   contemi^ation   of   the  year,  may  be  deducted  by  executorB  from 

..»»f;^«    ;,,    »««-»«;,>^    ;«fr.    *i.^    ..o..«f*«^f  gross  mcome  when  makmg  their  return  of 

?rl'M  in    entering   int»    the    contract,  f,^^  .^^^^^  ^^  ^^^  testator's  estate  for  the 

that  the  shipper  and   the  underwriters  taxable  vear,  for  the  purpose  of  the  income 

were    absolved    from    all    liability    un-  tax  imposed  by  the  Act  of  February  24, 

der     the     contract     of     affreightment,  loio,    upon    the    net    income    received    by 

The   contract   had   reference   to   a  par-  estates  of  deceased  persons  during  the  pe- 

ticular   ship,    to    be   in    existence   as    a  riod  of  administration  or  settlement,  which 

seaworthy  vessel,  and  capable  of  carry-  Btatute,  in  §  214,  makes  exprws  provision 

ing  cargo  and  earning  freight,  and  of  for  the  deduction  of  Uxes  paid  or  accrued 

««♦«*;,,«  ^«  fv*^  «^,r«Zr      All  fU^  ^««^«  withm  the  taxable   year,   imposed   by  the 

entering  on  the  voyage.    All  the  funda-  ^^thority  of  the  United  SUt^,  exce^  in- 

mental  conditions  forming  part  of  the  ^.^^^^  ^^r  profits,  and  excess  profits  taxes, 

contract  of  the  shipowner  were  wanting  [por  other  cases,  see  internal  Reveniie,  III.  h, 

at  the  time  when  the  earning  of  freight  ^  ^  i>*«e«t  Sup.  ct  iocs.] 

-^„i  J  «^«»w,««^«  ff                    o               o  Internal  revenue  —  estate  tax  —  nature 

could  commence.  —when  due 

Here  the  ship,  although  still  in  exist-  g.  The  Federal  estate  tax  laid  by  the 

ence  and  entirely  seaworthy,  was  ren-  ^ct  of  September  8,  1916,  is  made  a  charge 

dered  unavailable  for  the  perfonfiance  ; 

of  the  charter  party  by  the  requisition.  ''  Note. — As  to  taxes  on  succession  and 

By   that   supervening  act   she   was  im-  collateral  inheritances — see  notes  to  Re 

pressed  into  the  war  service  of  the  Brit-  Howe,  2  L.R.A.  826;  Wallace  v.  Myers, 

ish  government  for  a  period  likely  to  ex-  4   L.B.A.    171 ;   .Com.    v.    Ferguson,   10 

tend— and  which,  as  it  turned  out,  did  L.R.A.    240;    Re    Romaine,    12    L.RJL. 

extend — long  beyond   the  time  for  the  401;  Rodman  v.  Com.  33  L.R.A.(N.S.) 

charter  voyage.    In  other  words,  compli-  592 ;  State  ex  rel.  Ise  v.  Cline,  50  L.R.A. 

ance  with  the  charter  party  was  made  (N.S.)  991,  and  Magoun  v.  Illinois  Trust 

impossible  by  an  act  of  state,  the  char-  &  Sav.  Bank,  42  L.  ed.  U.  S.  1037. 

terer   was   prevented   from   having   the  As  to  nature  of  inheritance  tax — see 

service  of  the  ship,  and  the  owner  from  note  to  Re  McKennan,  33  LJl.A.(N.S.) 

earning    the    stipulated    freight.      The  606. 
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on  Uie  estate, 
by  tbe  admini 
tially  aa  other 
It  becomes  due 
cedent's  death, 
the  aUtute  pli 
wgrpgate  any 
rest  and  keep  it 
iatrator  or  exec 
iatration,  but  ii 
thf  gross  estate 
out  III  any  ava 
none,  by  eonv. 
liiuncy  for  the 

Id    Ulb'cst   Huii 


paid  out  of  it 
Bubstan- 
taxes  and  cbarges  are  paid. 
',  not  at  the  time  of  the  de- 
but one  year  thereafter,  aa 
linly  provides.  It  docs  not 
part  of  the  estate  from  the 
t  from  paxfling  to  the  admin- 
cutor  for  purposes  ol  admin- 
LB  made  a  general  rharge  on 
t,  and  is  to  be  paid  in  money 
lilalile  funds,  or,  it  there  be 
erting  other  property  into 
purpose. 

I.  nee  iDIvrnal  Beienue,  III.  b, 
'8-1 


Decided  June  6, 


APPEAL  from  tlic  Court  of  Claims  to 
review  &  judgment  in  favor  of  ex- 
ecutors for  money  claimed  to  have  been 
erroneously  cxncted  from  them  as  a  tax 
ou  (be  income  of  the  testator's  estate. 
Allinned. 

The  facts  are  stated  in  th«  opinion. 

Solicitor  General  FriersOD  unti  Special 
Assistant  to  the  Attorney  Ueneral  Davis 
ur<;ued  the  cause  and  filed  a  brief  for 
oppellnnt ; 

The  estate  tax  in  question  is  imposed 
upon  the  transfer  of  property  from  the 
dead  to  the  living,  and  belongs  tu  the 
general  class  of  excibes  known  as  death 
duties. 

liriowlton  V.  Moore,  178  V.  S.  41,  44 
L-  ed.  UliO,  20  Sup.  Ct.  Rep.  747. 

The  only  essential  difference  between 
Hii  estate  tax  and  a  legacy  or  successdon 
'its  is  that  the  former  is  imposed  upon 
the  right  to  transmit,  and  is  taken  out 
of  what  the  decedent  lias  to  transmit, 
while  the  latter  is  imposed  upon  the 
riglit  to  receive,  and  is  taken  out  of  what 
the  beneficiary  would  otherwise  get. 

Ibid. 

The  rifiht  of  Ihe  Federal  government 
to  impose  death  duties  does  not  rest 
upon  any  iwMTr  to  regulate  the  descent 
or  distribntiDii  of  property,  but  rests  on 
the  independent  general  power  to   tai. 

United  States  v.  Perkins,  lti3  U-  S. 
fi25,  41  L.  ed.  287,  16  Sup.  Ct.  Rep. 
1073;  Knowllon  v.  Moore,  supra;  Plum- 
mer  v.  Color,  178  U.  g.  115,  44  L.  ed. 
nns,  20  Hup.  Ct.  Hep.  829;  Snyder  v. 
Betlman,  IHI)  U.  S.  249,  47  U  ed.  1035, 
23  Slip.  Ct-  Rep.  803. 

A  l^acy  or  succession  tax,  being  im- 
posed on  the  transmission  of  property 
from  the  dead,  is  a  toll  taken  from  the 
property  transferred  before  it  reaches 
Hie  lienefieiary,  and  is  no  part  of  that 
IJSS 


which  tbo  beneficiary  has  the  right  to 

United  States  v.  Perkins,  163  U.  S. 
625,  41  L.  ed.  287,  18  Sup.  Ct.  Rep. 
1073;  Plummer  v.  Cole,  178  U.  S.  115, 
44  L.  ed.  998,  20  Sup.  Ct.  Rep.  829. 

An  estate  tax,  being  likewise  imposed 
on  the  transmission  of  property  from 
the  dead,  but  being  laid  immediately  on 
the  right  to  transmit,  and  not  on  the 
right  to  receive,  is  a  toll  taken  from  the 
property  before  it  passes  from  the 
decedent,  and  is  no  part  of  that  which 
passes  to  the  personal  representative 
for  the  payment  of  debts  and  distribu- 

People  T.  Bemis,  68  Colo.  48,  189  Pae. 
32. 

The  tax  on  the  income  of  estates  is 
plainly  a  tax  on  beneficiaries.  Whec 
paid  by  the  executor,  it  is  paid  for 
them.  It  is  their  incomes,  either  sev- 
erally or  eollectively,  upon  which  the 
tax  rests.  Taxes,  to  be  deductible, 
must  be  their  taxes,  and  the  estate  tax 
is  not  theirs. 

United  States  v.  Perkins,  163  U.  S. 
625,  41  L.  ed.  287,  16  Sup.  Ct  Rep. 
1073. 

Mr.  E.  J.  Smyer  argued  the  eanse  and 
filed  a  brief  for  appellees: 

The  estate  tas  is  a  tax. 

Hylton  V.  United  States,  3  Dall.  171, 
1  L.  ed.  556;  Pacific  Ins.  Co.  v.  Soule, 
7  Wall.  433,  19  L.  ed.  95;  United  States 
V.  Perkins,  163  U.  S-  625,  41  L.  ed.  287, 
16  Sup.  Ct.  Rep.  1073;  Knowlton  t. 
Moore,  178  U.  S.  41,  44  L.  ed.  969,  20 
Sup.  Ct.  Rep.  747;  Snyder  v.  Bettman, 
190  U.  S.  250,  47  L.  ed.  1035,  23  Sop. 
Ct.  Rep.  803;  Cahen  v.  Brewster,  203 
I'.  S.  549,  51  L.  ed.  310,  27  Sup-  Ct.  Rep. 
174,  8  Ann.  Cas.  215;  Citizen's  Sav.  &  L. 
Asso.  T.  Topeka,  20  Wall.  655,  22  h.  ed. 
161;  Maillnrd  v.  Lawrence,  16  How.  251, 
14  L.  ed.  925;  Harrison  v.  State,  102 
Ala.  170,  15  So.  563;  Henry  v.  United 
States,  251  U.  S.  393,  (H  L.  ed.  322,  40 
Sup.  Ct.  Rep-  185. 

The  estate  tax  imposed  by  the  reve- 
nue -law  in  force  December  15,  1917,  is 
a  tax  imposed  on  the  transfer  of  the 
net  estate  of  decedent. 

Lederer  v.  Northern  Trust  Co.  263 
Fed.  52;  State  ex  rel.  Smith  t.  Probate 
Ct  139  Minn.  210,  166  N.  W.  125;  Re 
Knight,  261  Pa.  537,  104  Atl.  765;  Cor- 
bin  V  Townshend,  92  Conn.  501,  103 
Atl.  Gil;  Roebling's  Estate,  89  N.  J- 
Eq.  163,  104  Atl.  295. 

For  the  purpose  of  administration,  the 
title  is  vested  in  the  personal  represen- 
tative to  all  personal  property,  ohoses  in 
sse  V.  8. 
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action,  and  effects  of  the  estate,  and 
the  personal  representative  may  sell  this 
personal  property,  collect  debts  owing 
to  the  estate,  or  sue  to  enforce  collec- 
tion, or  to  recover  or  protect  the  prop- 
erty, and  exercise  the  same  power  of 
control  and  protection  over  this  prop- 
erty as  the  deceased  could  have  ezer- 
.eised  if  living. 

Carroll  v.  Richardson,  87  Ala.  605,  6 
So.  342;  Van  Hoose  v.  Bush,  54  Ala. 
362;  Snodgrass  v.  Cabiness,  15  Ala.  160; 
Upchurch  v.  Norsworthy,  15  .Ala.  705; 
Baldwin  v.  Hatchett,  56  Ala.  461;  War- 
ing V.  Lewis,  53  Ala.  615;  Hutchinson 
V.  Owen,  59  Ala.  326;  Nelson  v.  StoUen- 
werck,  60  Ala.  140. 

As  to  real  property,  the  personal  rep- 
resentative has  the  right  and  power  to 
take  possession  of  the  same,  intercept 
and  collect  the  rents  and  income  there- 
from, and  may  sell  the  property,  if 
necessary,  for  the  payment  of  debts  and 
charges  against  the  estate. 

Calhoun  v.  Fletcher,  63  Ala.  580 ;  Mc- 
Corkle  v.  Rhea,  75  Ala.  215;  Nelson  v. 
Murfee,  69  Ala.  599;  Landford  v.  Dunk- 
Jin,  71  Ala.  605. 

The  income  from  the  estate  during  the 
year  is  collected  by  the  personal  rep- 
resentative, and  belongs  to  the  estate, 
and  may  be  used  in  paying  debts  and 
charges  against  the  estate  (with  the 
exception  of  income  from  specific  lega- 
cies). 

Hallett  V.  Allen,  13  Ala.  554;  Myers 
V.  Myers,  33  Ala.  85;  Foscue  v.  Lyon,  55 
Ala.  440;  Walker  v.  Johnson,  82  Ala. 
347,  2  So.  744;  Carroll  v.  Richardson, 
87  Ala.  605,  6  So.  342;  Jackson  v. 
Rowell,  87  Ala.  685,  4  L.R.A.  637,  6 
So.  95;  Word  v.  Word,  90  Ala.  81,  7 
So.  412;  Thompson,  Wills,  §  347;  Un- 
derbill, Wills,  §  409. 

A  specific  legacy  is  construed  as  seg- 
regated from  the  estate,  and  the  legatee 
is  entitled  to  the  income  from  the 
death  of  testator,  to  be  accounted  for 
by  the  personal  representative  to  the 
legatee  after  the  lapse  of  the  year. 

Myers  v.  Myers,  33  Ala.  85;  Gilmer 
V.  Qilmer,  42  Ala.  9;  Harper  v.  Bibb, 
47  Ala.  547;  Brown  v.  Grimes,  60  Ala. 
647;  Mavbury  v.  Gradv,  67  Ala.  147; 
Kelly  V.  Richardson,  100  Ala.  584.  13 
So.  785 ;  Graham  v.  DeYampert,  106  Ala. 
279,  17  So.  366;  Thomp.  Wills,  §§  136- 
140,  143;  Rood,  Wills,  §§  705-707;  Un- 
derbill, Wills,  §§  405-408. 

The  estate  tax  is-  a  charge  against, 
and  is  paid  by,  the  estate,  the  same  as 
any  other  debt  or  charge  against  the 
estate. 

Lederer  v.  Northern  Trust  Co.  262 
•5  Id,  od. 


Fed.  52;  Corbin  v.  Townshend,  92  Conn. 
501,  103  Atl.  647;  Roebling's  Estate,  89 
N.  J.  Eq.  163,  104  Atl.  295;  People  v. 
Northern  Trust  Co.  289  111.  475,  7  A.L.R. 
709,  124  N.  E.  662;  State  ex  rel.  Smith 
V.  Probate  Ct.  139  Minn.  210,  166  N.  W. 
125;  Re  Knight,  261  Pa.  537,  104  Atl. 
765;  Plunkett  v.  Old  Colony  Trust  Co. 
233  Mass.  471,  7  A.L.R.  696,  124  N.  E. 
265;  Re  Hamlin,  226  N.  Y.  407,  7  A.L.R. 
701,  124  N.  E.  4. 

In  construing  statutes,  it  is  well 
settled  that  an  exception  in  a  statute 
amounts  to  an  application  of  its  pro- 
visions too  all  other  cases  not  excepted, 
and  excludes  all  other  exceptions. 

Bend  v.  Hoyt,  13  Pet.  263,  10  L.  ed. 
154;  Equitable  Life  Assur.  Soc.  v. 
Clements  (Equitable  Life  Assur.  Soc. 
V.  Pettus)  140  U.  S.  226,  35  L.  ed.  497, 
11  Sup.  Ct.  Rep.  822;  Arnold  v.  United 
States,  147  U.  S.  494,  37  L.  ed.  253,  13 
Sup.  Ct.  Rep.  406. 

The  maxim,  "expressio  unius  est  ex- 
clusio  alterius,''  is  a  universal  maxim 
in  the  construction  of  statutes. 

United  States  v.  Arredondo,  6  Pet. 
725,  8  L.  ed.  560;  Sturges  v.  Collector 
(Sturges  V.  Draper)  12  Wall.  19,  20 
L.  ed.  255;  Arthur  v.  Cumming,  91  U.  S. 
362,  23  L.  ed.  438;  United  States  v. 
County  Court,  99  U.  S.  582,  25  L.  ed. 
331 ;  Walla  Walla  v.  Walla  Walla  Water 
Co.  172  U.  S.  1,  43  L.  ed.  341,  19  Sup. 
Ct.  Rep.  77. 

The  exception  of  a  particular  thing 
from  the  operation  of  the  general  word- 
ing of  a  statute  shows  that,  in  the  opin- 
ion of  the  lawmakers,  the  thing  excepted 
would  be  within  the  general  words  had 
not  the  exception  been  made. 

Brown  v.  Maryland,  12  Wheat.  419, 
6  L.  ed.  678. 

It  is  well  settled  that,  in  the  con- 
struction of  a  law,  its  meaning  must 
first  be  sought  in  the  language  employed. 
If  that  be  plain,  it  is  the  duty  of  the 
court  to  enforce  the  law  as  written. 

United  States  v.  American  Brewing 
Co.  251  U.  S.  210,  64  L.  ed.  229,  40  Sup. 
Ct.  Rep.  139. 

If  there  is  a  doubt  as  to  liability  for 
taxation,  the  construction  is  in  favor 
of  the  exemption  of  the  taxpayer,  for 
a  tax  cannot  be  imposed  without  clear 
and  express  words  for  that  purpose. 

United  States  v.  Isham,  17  Wall.  496, 
21  L.  ed.  728 ;  Gould  v.  Gould,  245  U.  S. 
151,  62  L.  ed.  211,  38  Sup.  Ct.  Rep.  53. 

If  it  be  true  that  the  right  of  testa- 
mentary disposition  or  inheritance  is 
purely  statutory,  the  state  has  the  power 
and  right  to  require  contribution  from 
— to  take  toll  out  of — that  which  the 


632-634 


SUPREME  CX)URT  OF  THE  UNITED  STATES. 


Oct.  Ter^, 


state,  if  it  saw  proper,  might  claim  and 
keep  in  to  to  or  escheat  to  the  state. 

United  States  v.  Perkins,  163  U.  S. 
625,  41  L.  ed.  287, 16  Sup.  Ct.  Rep.  1073; 
Magoun  v.  Illinois  Trust  &  Sav.  Bank, 
170  U.  S.  283,  42  L.  ed.  1037,  18  Sup.  Ct. 
Rep.  594;  Knowlton  v.  Moore,  178  U.  S. 
41,  44  L.  ed.  969,  20  Sup.  Ct.  Rep.  747; 
Snyder  v.  Bettman,  190  U.  S.  251,  47 
L.  ed.  1036,  23  Sup.  Ct.  Rep.  803 ;  Cahen 
V.  Brewster,  203  U.  S.  549,  51  L.  ed. 
313,  27  Sup.  Ct.  Rep.  174,  8  Ann.  Cas. 
215;  Plummer  v.  Coler,  178  U.  S.  115,  44 
L.  ed.  998,  20  Sup.  Ct.  Rep.  829;  United 
States  V.  Fox,  94  U.  S.  315,  24  L.  ed. 
192;  Mager  v.  Grima,  8  How.  490,  12 
L.  ed.  1168. 

While  the  state  has  no  power  to  tax 
property  of  the  United  States,  or  to 
tax  bonds  issued  by  the  United  States, 
the  state  has  the  right,  in  exercising 
its  power,  in  regulating  the  succession, 
to  take  toll  from  a  legacy  to  the  United 
States,  as  decided  in  the  Perkins  Case, 
supra,  or  to  take  toll  from  a  legatee  of 
bonds  issued  by  the  United  States,  as 
decided  in  Plummer  v.  Coler,  178  U.  S. 
115,  44  L.  ed.  998,  20  Sup.  Ct.  Rep.  829, 
or  may  prohibit  a  devise  of  land  to  the 
United  States,  as  decided  in  United 
States  V.  Fox,  94  U.  S.  315,  24  L.  ed.  192. 

Mr.  Justice  Van  Devanter  delivered 
the  opinion  of  the  court: 

This  is  an  appeal  from  a  judgment  in 
favor  of  the  executors  of  Joseph  H. 
Woodward,  deceased,  for  money  [633] 
claimed  to  have  been  erroneously  ex- 
acted from  them  as  a  tax  on  the  in- 
come of  his  estate  while  in  their  hands. 

The  testator  died  December  15,  1917. 
The  Revenue  Act  of  1916^  "imposed 
upon  the  transfer  of  the  net  estate  of 
every  decedent''  dying  thereafter  a  tax 
which  it  called  an  "estate  tax."  The  act 
fixed  the  amount  of  the  tax  at  a  named 
percentage  "of  the  value  of  the  net  es- 
tate," made  the  tax  a  lien  upon  the 
''entire  gross  estate,"  required  that  it  be 
paid  "out  of  the  estate"  before  distri- 
bution, declared  that  it  should  "be  due 
one  year  after  the  decedent's  death," 
charged  the  executor  or  administrator 
with  the  duty  of  paying  it,  and  declared 
that  the  receipt  therefor  should  entitle 
him  to  a  credit  for  the  amount  in  the 
usual  settlement  of  his  accounts".    Under 


that  act  these  executors  were  required  to 
pay  an  estate  tax  of  $489,834.07.  The 
tax  became  due  December  15,  1918,  and 
they  paid  it  February  8,  1919.  Shortly 
thereafter  the  executors  made  a  return, 
under  the  Revenue  Act  of  1918,*  of  the  in- 
come of  the  testator's  estate  for  the  tax- 
able year  1918,  and  claimed  in  the  re- 
turn that,  in  ascertaining  the  net  income 
for  that  year,  the  estate  tax  of  $489,- 
834.07  should  be  deducted.  The  Com- 
missioner of  Interna]  Revenue  refused 
to  allow  the  deduction,  and  assessed  an 
income  tax  of  $165,075.78  against  the 
estate.  Had  the  deduction  been  allowed 
there  would  have  been  no  taxable  net  in- 
come for  that  year  and  no  part  of  the 
$165,075.78  would  have  been  collectable. 
Payment  of  that  sum,  as  so  assessed, 
was  pressed  on  the  executors,  and  they 
paid  it  under  duress.  Then,  after  tak- 
ing the  necessary  steps  to  entitle  them  to 
do  so,  they  brought  this  suit  in  the  court 
of  claims  to  recover  the  money  thus  ex- 
acted from  them. 

The  sole  question  for  decision  is,  Was 
the  estate  tax  [634]  paid  by  the  exe- 
cutors, and  claimed  by  them  as  a  deduc- 
tion in  the  income  tax  return  for  the 
year  1918,  an  allowable  deduction  in 
ascertaining  the  net  taxable  income  of 
the  estate  for  that  yearf  The  court  of 
claims  held  that  it  was.  —  Ct.  CI.  — . 

The  solution  of  the  question  turns  en- 
tirely upon  the  statutory  provisions 
under  which  the  two  taxes  were  sever- 
ally collected.  The  Act  of  1918,  by  !$§ 
210,  211,  and  219,  subjects  the  net  in- 
come "received  by  estates  of  deceased 
persons  during  the  period  of  adminis- 
tration or  settlement"  to  an  income  tax 
measured  by  fixed  percentages  thereof; 
by  §§  212  and  219  requires  that  the  net 
income  be  ascertained  by  taking  the 
gross  income,  as  defined  in  §  213,  and 
making  the  deductions  named  in  §  214, 
and  by  §  214  makes  express  provision 
for  the  deduction  of  "taxes  paid  or  ac- 
crued within  the  taxable  year,  imposed 
(a)  by  the  authority  of  the  United 
States,  except  income,  war-profits  and 
excess-profits  taxes."  This  last  provi- 
sion is  the  important  one  here.  It  is  not 
ambiguous  but  explicit,  and  leaves  little 
room  for  construction.  The  words  of 
its  major  clause  are  comprehensive  and 
include    every    tax    which    is    charged 


1  September  8,  1916,  chap.  463,  title  2, 
39  Stat,  at  L.  777,  Conip.  Stat.  §  6336ia, 
Fed.  Stat.  Anno.  Supp.  1918,  p.  305;  March 
3,  1917,  chap.  159,  title  3,  39  Stat,  at  L. 
1002,  Comp.  Stat.  §  6336ib,  Fed.  Stat. 
Anno.  Supp.  1918,  p.  306;  October  3,  1917. 
chap.  63,  title  9,  40  SUt.  at  L.  324,  Comp. 
S1S4 


Stat.   §   6336^bbb,   Fed.  Stot.  Anno.  Supp. 
1918,  p.  311. 

•  February  24,  1919,  chap.  18,  title  % 
§§  210-214,  219,  1405,  40  Stat,  at  L.  1062- 
1067,  1071,  1151,  Comp.  Stat.  §§  63961»- 
6336ig,  6336iii,  6371ic. 

95«  V.  a. 
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against  the  estate  by  the  authority  of 
the  United  States.  The  excepting  clause 
specifically  enumerates  what  is  to  be 
excepted.  The  implication  from  the  lat- 
ter is  that  the  taxes  which  it  enumer- 
ates would  be  within  the  major  clause 
were  they  not  expressly  excepted,  and 
also  that  there  was  no  purpose  to  except 
any  others.  Estate  taxes  were  as  well 
known  at  the  time  the  provision  was 
framed  as  the  ones  particularly  except- 
ed. Indeed,  the  same  act,  by  §§  400-410, 
expressly  provides  for  their  continued 
imposition  and  enforcement.  Thus, 
their  omission  from  the  excepting  clause 
means  that  Congress  did  not  intend  to 
except  them. 

The  Act  of  1916  calls  the  estate  tax  a 
^'tax,"  and  particularly  denominates  it 
an  '^estate  tax."  This  court  recently  has 
recognized  that  it  is  a  duty  or  excise, 
and  is  [635]  imposed  in  the  exertion 
of  the  taxing  power  of  the  United 
States.  New  York  Trust  Co.  v.  Eisner, 
256  U.  S.  346,  ante,  963,  16  A.L.R.660, 
41  Sup.  Ct.  Rep.  506.*  It  is  made 
a  charge  on  the  estate,  and  is  to 
be  paid  out  of  it  by  the  administrator 
or  executor,  substantially  as  other  taxes 
and  charges  are  paid.  It  becomes  due 
not  at  the  time  of  the  decedent's  death, 
as  suggested  by  counsel  for  the  govern- 
ment, but  one  year  thereafter,  as  the 
statute  plainly  provides.  It  does  not 
segregate  any  part  of  the  estate  from 
the  rest,  and  keep  it  from  passing  to  the 
administrator  or  executor  for  purposes 
of  administration,  as  counsel  contend, 
but  is  made  a  general  charge  on  the 
gross  estate,  and  is  to  be  paid  in  money 
out  of  any  available  funds,  or,  if  there 
be  none,  by  converting  other  property 
into  money  for  the  purpose. 

Here  the  estate  tax  not  only  ''ac- 
crued,'' which  means,  became  due,  dur- 
ing the  taxable  year  of  1918,  but  it  was 
paid  before  the  income  for  that  year 
was  returned  or  required  to  be  returned. 
When  the  return  was  made,  the  execu- 
tors claimed  a  deduction  by  reason  of 
that  tax.  We  hold  that,  under  the  terms 
of  the  Act  of  1918,  the  deduction  should 
have  been  allowed. 

Judgment  affirmed. 


MERCHANTS'     NATIONAL     BANK     OF 
RICHMOND,  Virginia,  Plff.  in  Err., 

v. 

CITY  OF  RICHMOND. 
(See  S.  C.  Reporter's  ed.  635-641.) 

Error  to  state  court  —  error  or  certio- 
rari. 

1.  Writ  of  error,  not  certiorari,  la  the 

S roper  method  of  reviewing  in  the  Federal 
upreme  Court  the  judgment  of  the  higb- 
est  court  of  a  state  in  a  suit  in  which  the 
defeated  party  below  drew  in  question  the 
validity  of  a  municipal  ordinance  and  the 
statute  sanctioning  it,  as  construed  and  ap- 
plied, upon  the  ground  of  their  alleged  re- 
pugnance to  a  Federal  statute,  and  the 
state  court  sustained  their  validity  not- 
withstanding such   contention. 

Srror  to  state  court  —  scope  of  review  « 
facts. 

2.  The  omission  of  the  state  courts  be- 
low to  pass  upon  certain  evidence  or  make 
findings  of  fact  thereon,  doubtless  because, 
under  their  respective  views  of  the  applica- 
ble law,  the  facts  referred  to  were  imma- 
terial, does  not  relieve  the  Federal  Supreme 
Court,  on  writ  of  error,  of  the  duty  of  ex- 
amining the  evidence  for  the  purpose  of 
determining  what  facts  reasonably  might  be 
and  presumably  would  be  found  therefrom 
by  the  state  court  if  plaintiff  in  error's  con- 
tention upon  the  question  of  Federal  law 
should  be  sustained,  and  the  facts  thereby 
shown  to  be  material. 

[For  other  cases,  see  Appeal  and  Error,  2175- 
2208,  in  Digest  Sap.  Ct.  1908.] 

Taxes  —  national    bank    shares  —  other 
moneyed  capital. 

3.  A  state  tax  upon  bank  stock,  state 
and  national,  at  a  higher  rate  than  is  im- 
posed upon  intangible  personal  property  in 
general,  including  bonds,  notes,  and  other 
evidences  of  indebtedness,  violates  the  pro- 
visions of  U.  S.  Rev.  Stat.  §  5219,  that  state 
taxation  of  shares  in  national  banks  "shall 
not  be  at  a  greater  rate  than  is  assessed 
upon  other  moneyed  capital  in  the  hands 
of  individual  citizens  of  such  state,"  where 
moneyed  capital  in  the  hands  of  individ- 
uals, invested  in  bonds,  notes,  and  other 
evidences  of  indebtedness,  comes  into  com- 
petition, relatively  material  in  amount,  in 
the  loan  market,  with  the  moneyed  capital 
of  national  banks. 

[For  other  cases,  see  Taxes,  I.  b,  2,  In  Digest 
Sap.  Ct.  1908.] 

[No.    240.] 


Note. — On  the  general  subjeet  of  writs 
of  error  from  the  United  States  Su- 
preme Court  to  state  courts — see  notes 
to  Martin  v.  Hunter,  4  L.  ed.  U.  S.  97; 
Hamblin  v.  Western  Land  Co.  37  L.  ed. 
U.  S.  267;  Be  Buchanan,  39  L.  ed.  U.  S. 
884,  and  Kipley  v.  Illinois,  42  L.  ed. 
U.  S.  998. 

On  what  adjudications  of  state  courts 
6S  li.  ed. 


ean  be  brought  up  for  review  in  the  Su- 
preme Cotirt  of  the  United  States  by 
writ  of  error  to  those  courts — see  note 
to  Apex  Transp.  Co.  v.  Garbade,  62 
L.B.A.  513. 

On  how  and  when  questions  must  be 
raised  and  decided  in  a  state  court  in 
order  to  make  a  case  for  writ  of  error 
from  the  Supreme  Coiirt  of  the  United 

11S3 


I 


SUPREME  COURT  OF  THE  UNITED  STATES.  Oct.  Tom, 

Marine  Bank  T.  Falton  Cmmty  Bank, 
2  Wall.  252,  268,  17  L.  od.  7^  788; 

N  EBHOE   and  ON  APPUCATION   jTrToV' ISVJlSw.  p'l  ^'r^ 

ot  Appeal.  o[  the  Stale  o(  Virginia  to  63,  36  L.  ed.  69,  70, 11  Sep.  Ct.  Eep.  489 

^vie,  a  judpnent  whieh  refneed  tan-  J^,,       ^^    ,^   Won  B^nkT^S 

new  a  judgrment  of  the  Hustings  Conrt  ^    „ .    '      o^n   on  o   r   ooi .  m!ri 

ot  the  City  of  Eichmond,  in  that  etate,  S°?  {."k  ,  kS^W  a-w.,rk/^ 

■netaining  a  ta.  on  national  bank  .took,  f/'vf "J   toI    702  Vni^Sf?' 

Applicat»n  (or  writ  of  eertiorari  de.  ,„„,■„■„!??;..,„),  r"',"?,  „,?%,!• 

niedi  judgment  revereed  on  writ  of  er-  ^"V,°*,°  ?j"S'Si  '^^  "'  ^>.fS^ 

eeeduigs.  ■ —    —    —    —  -       -    —    

S««  B&m«  ease  below,  124  Va.  522,  98  '. 


216,  232,  233, 


.  ed.  125,  131,  132, 


Sup.  Ct.  Rep.  1053;  Norton  t.  White- 

-Tte^et.  are  .....d  in  the  opinion.  f^';^^^^  ^144,  163,  <.U^^^^ 

Mr.  L«gli  B.  Page  argued  the  cauae,  iron  &  Nail  Worka  Co.  v.  Chesapeake  & 

and,  with  Mr.  E.  Warren  Wall,  filed  a  0.  R.  Co.  242  U.  S.  623,  61  L.  ed.  533,  37 

brief  for  plaintiff  in  error:  Sup.  Ct.  Rep.  244;  Castillo  v.  UcConnico, 

The  asseasment  was   void  because  it  168  U.  S.  674,  42  L.  ed.  622,  18  Sup. 

was  made  directly  against  the  bank  it-  Ct.  Rep.  229. 


self,   on   its    capital,    surplus,    and 
divided  profits  in  solido. 
Com. 


The  record  does  not  show,  as  it  must 

—- ■»     J  />  afflrmatively  show,  under  the  decisions 

,..     A    =n"^    S?o    V'\Srl'     ni  %1^'  t"  contend  successfully  that  the  taxing 

3d  ed.  598,  599;  Kingfisher  Bo.  of  Edu.  .  „„  ■_   -    ,„  -     ,,      i.,       o  u-  l        i 

v^Ei^flaher,  5  Okia    89,  48  Pac.  103;  '»''",,"'  {?"«  ^°  ^^  ^ity  of  Richmond 

MontSery  County  v.  Tallant,  96  Va!  «^  ,*^«    ^J"  jf  a    %  ""fT^a    loV^ 

723    32  S    E    479  violative  of  U.    8.   Rev.   Stat,    g    6219, 

The  aasisssment  at  the  rate  of  $1.40  on  Comp.  Stat^fi  9784,  6  Fed.  StoL  Anno, 

the  hundred  dollars  valuation  was  at  a  2d  ed.  p.  796. 

higher  Tat«  than  that  imposed  on  other  Amoakeag  Sav.  Bank  t.  Pnrdy,  231  V. 

moneyed    capital    in    the    hands   of   in-  S.  373,  58  L.  ed.  274,  34  Sup.  Ct.  Rep. 

dividuals.  114;  Mercantile  Nat.  Bank  v.  New  York, 

First  Nat.  Bank  v.  Chapman,  173  U.  121  U.  S.  138,  154,  157,  30  L.  ed.  895, 

S.  205-216,  43  L.  ed.  669-673,  19  Sup.  goo^  goi,  7  Sup.  Ct.  Rep.  826;  Palmer  v. 

Ct.  Rep.  407;  Merchants  &  Mfrs'  Nat.  jfcHahon,  133  U.  S.  660,  667,  33  L.  ed. 

^KJa  ?l^',l*^/'  ^-^P^^^^'  ^in  772,  776,  10   Sup.  Ct  Rep.   324;   First 

ed.    m-238,    17    Sup.    Ct     Bep.    829;  ^^l  g^^  ^  chehalis  County,  166  U.  S. 

Uonberger  v.  Rouse,  9  Wall   468,  19  L.  ^    ^    ^  j^    ^    ^Ogg    j^^g    ^j  g 

ed.  721;  Amoskeag  Sav.  Bank  v.  Pnrdy,  „    'd.„'«oo.  w,— t  m.*    R.^ir\,    ri,.rL 

231  U.  S.  373^90:68  L.  ed.  274-281,  34  C*-  ^^P"  ^»'/*"*  ^■*;  ^f  ^  ^L,    I^ 

Sup.  Ct.  Rep.  114;  Boyer  v.  Buyer,  113  ""''■  ^^  °-  ^•^^'  ^"u    >  *^'       .' 

U.  S.  689,  28  L.  ed.  1089,  5  Sup.  Ct.  Rep.  673,  19  Sup.  Ct.  Rep.  407;  Commorwal 

706;  Mercantile  Nat.  Bank  v.  New  York,  Nat.  Bank  v.  Chambers,  182  U.  S.  566, 

121  D.  S.  138,  157,  30  L.  ed.  895,  901,  560,  45  L.  ed.  1227,  1229,  21  Sup.  Ct 

7  Sup.  Ct.  Rep.  826.  Hep.  863;  Jenkins  v.  Neff,  186  U.  S.  230, 

Messrs.  Heniy  ».  Pollard  and  a«>rge  ^J-  '^■.  ^}^'  ^  f  °P-  ^J-  Bep.  905. 

Wayne  Aaden^n.   submitted   the  cauie  ^o  mamtam  that  aU  notes,  bonds,  and 

for  defendant  in  error:  other  evidence  of  indebtedness  hdd  by 

No  Federal  question  was  in  issue  In  individuals  constitute  moneyed  capital, 

either  of  the  courts  below.  as  defined  in  §  S219  and  by  tiie  decisions 


States — see  note  to  Mutual  L.  Ins.  Co. 
V.  McGrew,  63  L.R.A.  33. 

As  to  review  of  questions  of  fact  on 
writ  of  error  to  a  state  court — aee  note 
to  Smiley  v.  Kansas,  40  L.  ed.  U.  S. 
546. 

On  what  questions  the  Federal 
Supreme  Conrt  will  consider  in  review- 
ing the  judgments  of  state  courts — see 
note  to  Miaaouri  ex  rel.  Hill  t.  Dockery, 
63  L.R.A.  671. 
11S« 


On  certiorari  to  state 
notes  to  Bruce  v.  Tobin,  62  L.  ed.  U.  S. 
123,  and  Andrews  v.  Virgiaiau  B.  Co< 
63  L.  ed.  n.  S.  236. 

On  Etate  taxation  of  national  bankt— 
aee  notes  to  Providence  Bank  t.  BID- 
inge,  7  L.  ed.  U.  S.  939;  McHeniy  T. 
Downer,  45  L.R.A.  737;  and  Cltixeni^ 
Nat.  Bank  v.  Burton,  10  L.R.A.(N.8.) 
947. 

XS«  V.  B. 


1920. 
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of  this  court,  cannot  be  considered  with- 
in the  range  of  reason. 

Talbott  V.  Silver  Bow  County,  139  U. 
8.  438,  35  L.  ed.  210,  11  Sup.  Ct.  Rep. 
694;  Palmer  v.  McMnhon,  133  U.  S.  660- 
667,  33  L.  ed.  772-775,  10  Sup.  Ct.  Rep. 
324;  First  Nat.  Bank  v.  Ayers,  160  U. 
S.  660-668,  40  L.  ed.  573-575,  16  Sup. 
Ct.  Rep.  412 ;  First  Nat.  Bank  v.  Chehal- 
is  County,  166  U.  S.  440,  458,  41  L.  ed. 
1069,  1077,  17  Sup.  Ct.  Rep.  629;  Na- 
tional Bank  v.  Seattle,  166  U.  S.  463,  41 
L.  ed.  1079,  17  Sup.  Ct.  Rep.  996;  First 
Nat.  Bank  v.  Chapman,  173  U.  S.  205, 
215,  43  L.  ed.  669,  673,  19  Sup.  Ct.  Rep. 
407;  Bradley  v.  Richmond,  227  U.  S.  477- 
484,  57  L.  ed.  603^06,  33  Sup.  Ct.  Rep. 
318. 

The  contention  that  the  assessment 
eomplained  of  was  made  against  the 
banK  upon  its  capital,  surplus,  and  un- 
divided profits  in  solido,  and  not  against 
the  shareholders,  upon  the  value  of 
their  shares  of  stock,  cannot  be  sus- 
tained. 

1  Cooley,  Taxn.  479,  480;  Cooley, 
Const.  Lim.  4th  ed.  p.  80;  First  Nat. 
Bank  v.  Waters,  19  Blatchf .  242,  7  Fed. 
152;  McCue  v.  Com.  103  Va.  1008,  49  S. 
E.  623. 

Mr.  Justice  Pitney  delivered  the  opin- 
ion of  the  court: 

The  court  of  last  resort  of  Virginia 
sustained  a  tax  assessed  by  the  city  of 
Richmond  in  the  year  1915,  in  form 
against  plaintiff  in  error,  a  national 
banking  association,  in  substance  and 
effect  against  its  shareholders,  overrul- 
ing a  contention  based  upon  the  Consti- 
tution and  laws  of  the  United  States.  To 
review  its  judgment  a  writ  of  error  has 
been  sued  out  and  allowed,  and  applica- 
tion has  been  made  also  for  the  allow- 
ance of  a  writ  of  certiorari  The  pro- 
ceeding originated  in  the  hustings  court 
of  the  city  of  Richmond,  with  a  petition 
filed  by  the  bank  against  the  city  to  cor- 
rect the  assessment  as  erroneous.  The 
first  hearing  resulted  in  an  order  grant- 
ing the  relief  prayed  for,  upon  grounds 
not  now  material;  but,  upon  review  by 
the  supreme  court  of  appeals,  this  was 
reversed  (124  Va.  522,  98  S.  E.  643),  and 
the  case  remanded  [637]  for  further 
proceedings  in  conformity  with  the 
views  of  that  court;  in  consequence 
of  which,  correction  of  the  alleged 
erroneous  assessment  was  refused 
by  the  trial  court,  and  the  pro- 
ceeding dismissed.  An  application 
for  a  writ  of  error  to  review  this 
judgment  was  denied  by  the  supreme 
court  of  appeals,  with  the  effect  of  af- 
firming tlie  judgment  of  the  hustings 
eourt. 


The  tax  was  imposed  pursuant  to  an 
ordinance  approved  April  9,  1915, 
passed  under  the  powers  conferred  upon 
the  city  by  its  charter  and  an  act  of  the 
general  assembly  approved  March  15, 
1915  (Va.  Acts  1915,  chap.  85,  p.  119). 
The  opinion  of  the  court  of  last  resort 
shows  that  plaintiff  in  error  drew  in  ques- 
tion the  validity  of  the  ordinance  and 
statute,  as  construed  and  applied,  upon 
the  ground  of  their  alleged  repusrnance 
to  §  5219,  U.  S.  Rev.  Stat.,  Comp.  Stat.  § 
9784,  6  Fed.  Stat.  Anno.  2d  ed.  p.  796, 
and  that  the  court  sustained  their  valid- 
ity notwithstanding.  Under  §  237,  Judi- 
cial Code,  as  amended  by  Act  of  Septem- 
ber 6,  1916  (chap.  448,  39  Stat,  at  L. 
726,  Comp.  Stat.  §  1214,  Fed.  Stat. 
Anno.  Supp.  1918,  p.  411),  a  writ  of  er- 
ror is  the  appropriate  process  for  re- 
viewing the  final  judgment  in  this  court, 
and  the  petition  for  allowance  of  a  writ 
of  certiorari  will  be  denied. 

It  will  not  be  necessary  to  recite  the 
provisions  of  the  statute  and  ordinance, 
beyond  saying  that,  taken  in  connection 
with  another  act  of  the  general  assem- 
bly, approved  March  17,  1915  (Va.  Acts 
1915,  chap.  117,  p.  160),  they  authorized 
the  imposition  for  the  year  1915  upon 
bank  stocks,  state  and  national,  of  a  tax 
for  state  purposes  at  the  rate  of  35 
cents,  and  a  tax  for  city  purposes  at  the 
rate  of  $1.40, — a  total  of  $1.75, — upon 
the  $100  of  valuation,  while  upon  in- 
tangible personal  property  in  general, 
including  bonds,  notes,  and  other  evi- 
dences of  indebtedness,  the  state  rate 
was  65  cents  and  the  city  rate  30  cents, 
— an  aggregate  of  95  cents, — ^upon  each 
$100  of  valuation. 

The  bank's  petition  alleged,  and  the  ev- 
idence showed  without  dispute,  that  in  the 
city  of  Richmond,  in  1915,  [038]  city 
and  state  taxes  at  the  rates  first  men- 
tioned were  imposed  upon  national 
bank  stocks  (including  that  of  plain- 
tiff in  error)  to  the  aggregate  value 
of  more  than  $8,000,000,  and  stocks 
of  state  banks  and  trust  companies 
to  the  value  of  $6,000,000  and  up- 
wards, while  taxes  at  the  lower  aggre- 
gate rate  of  95  cents  per  $100— city  tax, 
30  cents,  state  tax,  65  cents — were  im- 
posed for  the  same  year  upon  bonds, 
notes,  and  other  evidences  of  indebted- 
ness aggregating  $6,250,000.  It  is  to  be 
inferred  that  a  substantial  part  of  this 
aggregate  was  in  the  hands  of  individ- 
ual taxpayers;  the  precise  amount  does 
not  appear.  It  also  was  shown  by  evi* 
dence  without  dispute  that  moneyed 
capital  in  the  hands  of  individuals,  in- 
vested in  bonclB,  notaa,  mnA  other  evi- 
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deno^  of  indebtednesSi  comes  into  com- 
petition with  the  national  banks  in  the 
loan  market. 

Neither  of  the  state  courts  passed  up- 
on this  evidence  or  made  findings  of  fact 
thereon;  doubtless  because,  under  their 
respective  views  of  the  applicable  law, 
the  facts  referred  to  were  immaterial. 
But  this  omission  does  not  relieve  us  of 
the  duty  of  examining  the  evidence  for 
the  purpose  of  determining  what  facts 
reasonably  might  be,  and  presumably 
would  be,  found  therefrom  by  the  state 
court,  if  plaintiff  in  error's  contention 
upon  the  question  of  Federal  law  should 
be  sustained,  and  the  facts  thereby 
shown  to  be  material.  Carlson  v.  Wash- 
ington, 234  U.  S.  103, 106,  58  L.  ed.  1237, 
1238,  34  Sup.  Ct  Rep.  717. 

The  supreme  court  of  appeals  enter- 
tained the  view  that  the  purpose  of  § 
5219,  Rev.  Stat.,  was  confined  to  the  pre- 
vention of  discrimination  by  the  states 
in  favor  of  state  banking  associations  as 
against  national  banking  associations, 
and  that  since  none  such  is  shown  here, 
there  was  no  repugnance  to  the  Federal 
statute.  This,  however,  is  too  narrow  a 
view  of  §  5219.  It  traces  its  origin  to 
§  41  of  the  Act  of  June  3,  1864  (chap. 
106,  13  Stat,  at  L.  99,  111,  112,  Comp. 
Stat.  §§  495,  9784,  6  Fed.  Stat.  Anno. 
2d  ed.  pp.  931,  796),  in  which,  besides 
the  restriction  that  state  taxation  of  the 
shares  of  national  banking  associations 
should  not  be  at  a  [630]  greater 
rate  than  that  assessed  upon  other 
moneyed  capital  in  the  hands  of  in- 
dividual citizens  of  such  state,  there 
was  an  express  proviso  that  the  tax 
should  not  exceed  the  rate  imposed 
upon  the  shares  of  state  banks.  But 
this  was  modified  by  Act  of  Febru- 
ary 10,  1868  (chap.  7,  15  Stat,  at  L.  34, 
Comp.  Stat.  §  9784,  6  Fed.  Stat.  Anno. 
2d  ed.  p.  796),  in  a  manner  which,  as 
was  pointed  out  in  Boyer  v.  Boyer,  113 
U.  S.  689,  691,  692,  28  L.  ed.  1089, 1090, 
5  Sup.  Ct.  Rep.  706,  precluded  the  pos- 
sibility of  an  interpretation  permitting 
the  states,  while  imposing  the  same  tax- 
ation upon  national  bank  shares  as  upon 
shares  in  state  banks,  to  discriminate 
against  national  bank  shares  in  favor  of 
moneyed  capital  not  invested  in  state 
bank  stock.  ''At  any  rate,"  said  the 
court,  ''the  acts  of  Congress  do  not  now 
permit  any  such  discrimination."  In  the 
amended  form  the  provision  was  carried 
into  the  Revised  Statutes  as  §  5219, 
which  prescribes  that  state  taxation  of 
shares  in  the  national  banks  "shall  not 
be  at  a  greater  rate  than  is  assessed  up- 
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on  other  moneyed  capital  in  the  hands 
of  individual  citizens  of  such  state." 

By  repeated  decisions  of  this  court, 
dealing  with  the  restriction  here  im- 
posed, it  has  become  established  that 
while  the  words  "moneyed  capital  in  the 
hands  of  individual  citizens"  do  not  in- 
clude shares  of  stock  in  corporations 
that  do  not  enter  into  competition  with 
the  national  banks,  they  do  include 
something  besides  shares  in  banking  cor- 
porations and  others  that  enter  into  di- 
rect competition  with  those  banks. 
They  include  not  only  moneys  invested 
in  private  banking,  properly  so  called, 
but  investments  of  individuals  in  securi- 
ties that  represent  money  at  interest  and 
other  evidences  of  indebtedness  such  as 
normally  enter  into  the  business  of 
banking.  In  Evansville  Nat  Bank  v. 
Britton,  105  U.  S.  322,  324,  26  L.  ed. 
1053,  1054,  the  court  said :  "The  act  of 
Congress  does  not  make  the  tax  on  per- 
sonal property  the  measure  of  the  tax 
on  bank  shares  in  the  state,  but  the  tax 
on  moneyed  capital  in  the  hands  of  the 
individual  citizens.  Credits,  money 
loaned  at  interest,  and  demands  against 
persons  or  corporations,  [640]  are 
more  purely  representative  of  moneyed 
capital  than  personal  property,  so  far 
as  they  can  be  said  to  differ.  Un- 
doubtedly there  may  be  much  pner- 
sonal  property  exempt  from  taxation 
without  giving  bank  shares  a  right 
to  similar  exemption,  because  personal 
proi>erty  is  not  necessarily  moneyed 
capital.  But  the  rights,  credits,  de- 
mands, and  money  at  interest  mentioned 
in  the  Indiana  statute,  from  which  bona 
fide  debts  may  be  deducted,  oil  mean  mon- 
eyed capital  invested  in  that  way.  .  .  . 
We  are  of  opinion  that  the  taxation  of 
bank  shares  by  the  Indiana  statute,  with- 
out permitting  the  shareholder  to  deduct 
from  their  assessed  value  the  amount  of 
his  bona  fide  indebtedness,  as  in  the  case 
of  other  investments  of  moneyed  capital, 
is  a  discrimination  forbidden  by  the  act 
of  Congress." 

And  in  Mercantile  Nat.  Bank  v.  New 
York,  121  U.  S.  138,  30  L.  ed.  895,  7 
Sup.  Ct.  Rep.  826,  the  court,  speaking  by 
Mr.  Justice  Matthews,  after  reviewing 
previous  decisions  and  pointing  out  (p. 
154)  the  policy  and  purpose  of  the  act 
as  the  key  to  its  proper  interpreta- 
tion,  proceeded  to  declare  (p.  157) : 
"The  terms  of  the  act  of  Congress,  there- 
fore, include  shares  of  stock  or  other  in- 
terests owned  by  individuals  in  all  en- 
terprises in  which  the  capital  employed 
in  carrying  on  its  business  is  money, 
where  the  object  of  the  business  is  the 
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making  of  profit  by  its  use  as  money  Judgment  reversed,  and  the  cause  re- 
The  moneyed  capital  thus  employed  is  manded  for  further  proceedings  not  in- 
invested  for  that  purpose  in  securities  consistent  with  this  opinion. 

by  way  of  loan,  discount,  or  otherwise,  Mr.  Justice  Brandeis  dissents, 
wnicn  are  from  time  to  time,  according 

to   the  rules  of   the   business,   reduced  • 
again  to  money  and  reinvested.     It  in- 
cludes money  in  the  hands  of  individuals  [042]   HARRY   S.   BOWMAN,!   Attorney 
employed  in  a  similar  way,  invested  in  General  of  the  State  of  New  Mexico, 
loans,  or  in  securities  for  the  payment  of  et  al.,  Appts., 
money,  either  as  an  investment  of  a  per-  ▼• 
manent  character,  or  temporarily,  with  a  CONTINENTAL  OIL  COMPANY. 
view  to  sale  or  repayment  and  reinvest-  ,„     r,^«        ..      ,-^— ^. 
ment.    In  this  way  the  moneyed  capital  in  (See  S.  C.  Reporter's  ed.  642-660.) 

the  hands  of  individuals  is  distinguished  „^  ^^         *       ,*^  ,         _^ 

trem  what  is  known  generally  as  personal  ^^^^;r!:ij:^!l^J:^  part  -  exclae  -  in- 

.«-^-.,.-^—  w    -n          J-       1.1-       A           A    At  terstate  commerce. 

property.      Proceeding  then  to  quote  the  i.  a  single  excise  tax  imposed  upon  the 

passage  we  have  cited  from  Evansville  gale  and  use  of  gasolene  according  to  the 

Nat.  Bank  v.  Britton,  supra.  number  of  gallons  sold  and  used,  while  in- 

[641]    In    Amoskeag    Sav.    Bank   y.  valid  so  far  as  the  gasolene  is  sold  in  the 

Purdy,    231    U.    S.    373,    390,    391,    58   — rs 5~S .     ^    n 

T     ^A    <y7A    ^>Qi     oQo    oV  o   ^    n*    T>  1  Harry  8.  Bowman,  successor  to  O.   O. 

11A     ;k      \      '         \^  ^""P:;  9-  ??P-  Askren  as  Attorney  General  of  the  sUte  of 

114,    the    above    mentioned    declaration  New  Mexico,  substituted  June  1,  1921,  as 

of     the     court      in      Mercantile      Nat,  a  party  appellant  herein,  on  motion  of  Mr. 

Bank    v.    New    York,    121    U.    S.    138,  Frederick  S.  Tyler,  in  that  behalf. 

167,    30    L.    ed.    896,    902,    7    Sup.    Ct.   

Rep.   826,   including   the   citation  from  Note.— Generally,    on    statutes    part 

Evansville  Nat.  Bank  v.  Britton,  was  re-  ^^^^    *"^   P*^^   invalid— flee    notes    to 

peated,  and  it  was  pointed  out  that  the  Titusville  Iron  Works  v.  Keystone  Oil 

rule  of  construction  thus  laid  down  had  ^^'  ^  L.R.A.  363,  and  Fayette  County 

since  been  consistently  adhered  to.    No  ^-  People's  &  D.  Bank,  10  L.R.A.  196. 

decision  of  this  court  to  which  our  atten-  ^^  ^°  ^^^®  ™*y  '*^s®  objection  that 

tion  is  called  has  qualified  that  rule,  or  taxation  statute  contains  an  unconstitu- 

construed  §  5219  as  leaving  out  of  con-  ^ional  discrimination— see  note  to  Pull- 

sideration  the  rate  of  state  taxation  im-  ™^  ^'  ^-  Knott,  59  L.  ed.  U.  S.  lOS. 

posed  upon  moneyed  capital  in  the  hands  ,  ^»  ^^ate  regulations  of  interstate  or 

of  individual  citizens,  invested  in  loans  foreip  comimerce--see  notes  to  Norfolk 

or  securities  for  the  payment  of  money,  »  ^-  ^-  _9^-  7*   9®? V  ^^  ,^'5^  o*  JSI' 

either  for  permanent  or  temporary  pur-  ^^?^/-  Maryland,  6  K  ed.  U.  S.  678; 

poses,  where  such  moneyed  capital  comes  »^^.  ^^^*V®^*®^  ?1®^  ^Ji'  ^'  Pennsyl- 

into  competition  with  that  of  the  na-  "^^^^  29  L.  ed.  U.  S.  158. 

tional  banks.     Thus,  in  National  Bank  As  to  state  licenses  or  taxes,  generally, 

y.  Seattle,  166  U.  S.  463,  464,  41  L.  ed.  ^    affecting    interstate    commerce--see 

1079,  17  Sup.  Ct.  Rep.  996,  the  precise  ^2l^^  }^  Rothermel  y.  Meyerle,  9  L.R.A. 

ground  of  decision  was  the  want  of  a  366;  American  Fertilizing  Co.  v.  North 

showing  that  "the  moneyed  capital  left  S?u?             X  ^    ^^V       :,    5    a    oo' 

unassessed  was,  as  to  any  material  por-  Si^^''^^ ^^rP/fe  ^^  Ia   tt   r   ftw! 

tion  thereof,  moneved  capital  coming  in-  g'^T^  ^-  Maryland,  6  L.  ed.  U.  S.  678; 

to    competition    with    that   of   national  Ratterman  v.  Western  U.  Tele^.  Co.  32 

banks."     To  the  same  effect.  First  Nat.  J^  ^'  ^'  |-  f^'>  ^*™?^  I'  n^'n^^' ^ 

Bank  V.  Chapman,  173  U.  S.  205,  219,  43  Y'  ^\^'  S.  217;  Cleveland,  C.  C.  &  St. 

L.  ed.  669,  674, 19  Sup.  Ct.  Rep.  407.    In  ^-  ^'  p^  T'  Backus,  ^  L.  ed  U.  S.  1041; 

the  nrespnt  caie  there  is  a  clear  showing  ^^^**^  ^®^^-  ^*^'®  ^^'  ^-  ^dams,  39  L. 

tbe  present  case,  tti ere  is  a  clear  snowing  ^   ^  g   3^^      ^  Pittsburg  &  S.  Coal 

of  such  competition,  relatively  material  in  ^  ^  3^^      ^g  j^  ^^  jj  ^533 
•mount,  and  It  follows  that,  upon  the  un.  Gene«illy,  as   to  gasolene  stations- 
disputed  facts,  the  ordinance  and  statute  3^3   note    to   Keyser   v.   Boise,    L.R.A. 
imder  which  the  stock  of  plamtiff  m  error  2917F    1005. 

was  assessed,  as  construed  and  applied,  On  right  to  grade  license  tax  accord- 
exceeded  the  limitation  prescribed  by  §  ing  to  volume  of  business  or  amount  of 
5219,  Rev.  Stat.,  and  hence  that  the  tax  capital  employed — see  notes  to  Salt 
ia  invalid.  Liake  City  y.  Christensen  Co.  17  L.B.A. 
Application  for. writ  of  certiorari  de-  (N.S.)  898,  and  Wayne  Mercantile  Co. 
Bied.  ▼.  Mt.  Olive,  49  L.R.A.(N.S.)  955. 
•ft  li.  ed.  lis* 
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tank  CATS  or  other  original  packiigei  in 
which  the  gaaolene  was  brought  into  the 
state,  is  enforceable  to  the  extent  that  it 
imposes  the  ta^  upon  gasolene  sold  at  retail 
in  quantities  to  suit  eustomeTs,  not  io  the 
original  packages. 
[For  other  mbtb,  art  Commerce,   IV.  b,  1;  IV. 

b.   a-,   eialutes,    1.   d.   4,    In   Digest    Sup.   Ct. 

1008,1 
Statutes  ^  In-va lid  In  part  — license  tai 

—  Interstate  and  domestic  commerce. 
2.  Tlie  invalidity  as  respects  interstate 
commerce  of  the  annual  ticeuse  tax  Imposed 
bj  N.  M.  Laws  1D19.  chap.  83.  upon  gaso- 
lene distributing  stations  or  places  of  busi- 
ness, with  a  prohibition  against  further 
conduct  oF  the  business  without  making  the 
required  payment,  renders  the  tux  unen- 
torceabte  bIho  as  to  the  domestic  commerce 
of  a  dealer  who  conducts  bis  interstate  and 
domestic  business  indiscriminately  st  the 
same  stations  and  by  the  same  agencies. 

,  IV.  b^l:  IV. 


IKor 


:    SiBl 


'i-   <l"*. 


1   Ulsest   Bup.  Ct. 


3.  A  state  may  impose  an  excise  tax 
upon  the  use  of  gasolene  by  a  dealer  at  his 
distributing  stations  in  the  operation  of  his 
automobile,  tank  wagons,  and  trucks  em- 
ployed in  the  business  of  distributing  hii 
wares  for  sale,  although  the  gasolene  is  the 
product  of  other  states. 

[For  other   cases,    see   Coniniecc*.    IV.  b.    1,   Id 

Digest    Bup.    Ct.    100S.] 
Taxes  —  nnlformlty  —  excise. 

4.  The  selection  by  the  state  of  such  a 
commodity  as  gasolene,  as  distinguished 
from  other  commodities,  in  order  to  impose 


an  excise  upon  its  sale  and  use,  is  not  (or- 
biddcn  by  the  provisions  of  N.  M.  Conat 
art.  8,  §  1,  that  "taxes  levied  upon  tangible 
property  shall  be  in  proportion  to  tbe  valus 
thereof,  and  taxes  shall  he  equal  and  uni< 
form  upon  subjects  of  taxation  ot  the  aamt 
class,"  where  the  tax  in  question  operata 
impartially  upon  all.  and  with  territorial 
uniformity  throughout  the  state. 
[For  other  cases,  see  Taxes.  I.  b,   1.  In  Digest 

8np.   Ct.    1803.J 
CoastltntlODal    Inn  —  due    procM^aa    ot 

law  —  equal  protection  ot  tbe  lawa~ 

G.  The  excise  tax  imposed  by  N.  M. 
Laws  ]fll9,  chap.  93,  upon  the  sale  and  us* 
of  gasolene  according  to  tbe  number  of  gal- 
lons sold  and  used,  does  not,  as  applied  to 
domestic  sales  and  use,  infriuge  rights  of 
dealers  in  such  product  under  the  due  proe- 
esa  of  law  and  equal  protection  of  tbe  law* 
clauses  ot  U.  S.  Const..  14th  Amend. 
[For  other  cases,  see  Constitutional  Law.  IV. 
a.  4 ;  IV.  b.  6,  a.  Id   Digest  Sup.  Cc  1D08.} 

(No.  B05.1 


APPEAL  from  the  District  Court  ol 
the  United  States  for  the  District  of 
New  Mexico  to  review  a  decree  which 
enjoined  the  enforcement  of  a  state  ex- 
cise and  license  tax.  Reversed  and  re- 
manded for  further  proceedings. 
The  facta  are  stated  in  the  opinion. 


Ab  to  what  constitutes  due  process  of 
law,  generally — see  notes  to  People  v. 
O'Brien,  2  L.R.A.  255;  Kuntz  v.  Sump- 
tion, 2  L.R.A.  655 ;  Re  Gannon,  5  L.R.A. 
369;  Ulman  v.  Baltimore,  U  L.R.A.  224 
Oilman  v.  Tucker,  13  L.R.A.  304;  Pear- 
son T.  Yewdall,  24  L.  ed.  U.  S.  436;  and 
Wilson  v.  North  Carolina,  42  L.  ed.  U. 
8.  805. 

As  to  constitutional  equality  of 
privileges,  immunities,  and  protection, 
generally — see  note  to  Louisville  Safety 
Vault  ft  T.  Co.  V.  LouisvUle  &  N.  R.  Co. 
14  L.R.A.  579. 


Authority  to  adopt  an  ordinance  for- 
bidding, unless  by  permission  of  the 
municipal  council,  the  placing  of  a  gas- 
olene pump  on  the  outer  edge  of  a  side- 
walk, and  to  require,  as  one  condition 
of  such  permission,  the  payment  of  an 
annual  fee,  is  delegated  to  the  city  by 
a  charter  provision  that  "the  city  shall 
also  have  all  powers,  privileges,  and 
functions  which,  by  or  pursuant  to  the 
Constitution  of  this  state,  have  been  or 
1I4A 


could  be  granted  to  or  exercised  by  any 
city.  The  legislative,  executive,  and 
jadicial  powers  of  the  city  shall  extend 
to  all  matters  of  local  and  municipal 
government,  it  being  the  intent  thereof 
that  tbe  specifications  of  particular 
powers  by  any  other  provision  of  this 
charter  shall  never  be  construed  aa  im- 
pairing the  effect  of  the  general  grant 
of  powers  of  local  government  hereby 
bestowed."  New  Orleans  v.  Sbulef,  14(1 
La.  657,  73  So.  715. 

An  ordinance  requiring  a  permit  to 
operate  a  portable  gasolene  supply 
tank  for  supplying  gasolene  to  auto- 
mobiles was  held,  in  New  Orleans  v. 
Palmisano,  146  La.  618,  83  So.  789,  to 
be  void,  and  so  not  to  warrant  a  con- 
viction of  one  who  maintained  such  a 
tank  without  first  obtaining  a  permit, 
since  it  did  not  prescribe  any  terms  or 
conditions  upon  compliance  with  which 
a  permit  should  be  granted,  or  without 
which  it  should  be  withhdd,  and  so 
conferred  upon  the  manic ipaj  council 
the  arbitrary  power  to  grant  the  per- 
mission to  one  and  withhold  it  from  an- 
other citizen  in  a  like  situation,  to  emi* 
Zft«  V.  B. 
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Mr.  Harry  8.  Bowman,  Attorney 
General  of  New  Mexico,  in  propria  per- 
sona, argued  the  cause,  and,  with  Mr.  A. 
B.  Renehan,  filed  a  brie£  for  appellants: 

The  act  will  be  construed  as  affecting 
only  intrastate  commerce. 

Kehrer  v.  Stewart,  117  Ga.  969,  44  S. 
E.  854;  Ratterman  v.  Western  U.  Teleg. 
Co.  127  U.  S.  411,  32  L.  ed.  229,  2  Inters. 
Com.  Rep.  59,  8  Sup.  Ct.  Rep.  1127;  1 
Sutherland  Stat.  Constr.  §  298. 

Domestic  business  is  subject  to  the 
tax  anyhow. 

Crutcher  v.  Kentucky,  141  U.  S.  47, 
36  L.  ed.  649,  11  Sup.  Ct.  Rep.  851; 
Kehrer  v.  Stewart,  197  U.  S.  60,  49  L. 
ed.  663,  25  Sup.  Ct.  Rep.  403. 

Severability  includes  separability  in 
enforcement. 

Chesapeake  &  0.  R.  Co.  v.  Kentucky, 
179  U.  S.  388,  45  L.  ed.  244,  21  Sup. 
Ct.  Rep.  101. 

Separability  will  be  determined  by 
practical   operation. 

Corn  Products  Ref.  Co.  v.  Eddy,  249 
U.  S.  427,  63  L.  ed.  689,  39  Sup.  Ct.  Rep. 
325;  Keokuk  Northern  Line  Packet  Co. 
V.  Keokuk,  95  U.  S.  80,  24  L.  ed.  377; 
Reid  V.  Colorado,  187  U.  S.  137,  152, 
47  L.  ed.  108,  116,  23  Sup.  Ct.  Rep.  92, 


12  Am.  Crim.  Rep.  506;  Wagner  v. 
Covington,  251  U.  S.  95,  64  L.  ed.  157,  40 
Sup.  Ct.  Rep.  93. 

Disavowal  of  unconstitutional  con- 
struction or  purpose  is  binding  on  the 
courts. 

Weigle  v.  Curtis  Bros.  Co.  248  U.  S. 
285,  63  L.  ed.  242,  39  Sup.  Ct.  Rep. 
124. 

Where  there  is  no  attempt  or  threat 
to  enforce  the  law  imconstitutionally, 
an  injunction  will  be  refused. 

Austin  V.  Boston,  7  Wall.  694,  19  L. 
ed.  224;  Ohio  River  &  W.  R.  Co.  v. 
Dittey,  232  U.  S.  576,  58  L.  ed.  737,  34 
Sup.  Ct.  Rep.  372;  Stone  v.  Farmers* 
Loan  &  T.  Co.  116  U.  S.  307,  29  L.  ed. 
636,  6  Sup.  Ct.  Rep.  334,  388,  1191; 
Tiernan  v.  Rinker,  102  U.  S.  123,  26  L. 
ed.  103. 

If  the  law,  by  generality  of  terms, 
might  include  a  tax  on  domestic  and  in- 
terstate commerce,  there  being  no  state 
high  court  adjudication,  Federal  courts 
will  presume  that  it  will  be  construed 
as  applying  only  to  what  a  state  may 
constitutionally  tax. 

7  Enc.  U.  S.  Sup.  Ct.  Rep.  355;  Rat- 
terman V.  Western  U.  Teleg.  Co.  127  U. 
S.  411,  32  L.  ed.  229,  2  Inters.  Com.  Rep. 


duct  what  the  ordinance  conceded  to  be 
a  legitimate  business. 

An  ordinance  prohibiting  the  erection, 
construction,  building,  maintenance,  or 
operation  of  gasolene  stations  without  a 
permit  to  be  obtained  therefor  from  a 
city  board  was  held,  in  Invader  Oil  & 
Ref.  Co.  V.  Ft.  Worth,  —  Tex.  Civ.  App. 
— ,  229  S.  W.  616,  not  to  operate  against 
or  affect  one  who  had  obtained  all  the 
permits  necessary  for  the  erection  of  a 
filling  station  prior  to  the  passage  of 
said  ordinance. 

Under  an  ordinance  which  prohibits 
the  erection  and  maintenance  of  a  public 
gasolene  or  filling  station  unless  the  per- 
mission of  two  thirds  of  the  property 
owners  within  a  certain  distance  has 
been  secured,  and  which  excepts  any 
owner  or  operator  of  a  station  there- 
tofore erected  unless  two  thirds  of  the 
owners  of  property  within  a  specified 
distance,  within  thirty  days  after  the 
ordinance  takes  effect,  file  a  written  pro- 
test against  the  further  operation  of 
such  station,  one  who  was  maintaining 
and  operating  such  a  station  prior  to 
the  enactment  of  the  ordinance,  and 
against  whom  a  protest  had  not  been 
filed  within  the  specified  time,  was  not 
required  to  secure  the  consent  of  prop- 
erty owners  before  he  might  repair,  re- 
model, or  rebuild  such  pre-existing 
05  li.  ed. 


gasolene  station.  State  ex  rel.  Moore 
Oil  Co.  V.  Dauben,  99  Ohio  St.  406,  124 
N.  E.  232.  The  court  stated  that  such  a 
construction  of  the  ordinance  would  pre- 
clude the  reinstallation  of  a  removed 
portion  of  such  station,  and  prevent  re- 
storation of  a  building  damaged  or 
destroyed  by  fire  or  otherwise;  that  if 
changes  or  improvements  of  such  sta- 
tion were  to  be  forbidden,  presumably 
language  would  have  been  used  making 
such  further  restriction. 

A  municipality  which  has  granted  a 
citizen  permission  to  install  a  gasolene 
station  in  front  of  his  place  of  business, 
in  the  space  betwcert  the  sidewalk  and 
the  graded  part  of  the  street,  will  not  be 
permitted  to  arbitrarily  deny  a  competi- 
tor permission  to  install  and  maintain 
similar,  apparatus,  under  like  conditions, 
in  front  of  his  own  premises.  Kenney 
V.  Dorchester,  101  Neb.  425,  163  N.  W. 
762. 

A  municipal  corporation  having,  in 
the  absence  of  statute,  no  authority  to 
permit  the  erection  of  a  gasolene  pump 
in  a  street,  its  purported  license  for  that 
purpose  may  be  revoked  at  leisure,  al- 
though expense  has  been  incurred  on 
the  face  of  it.  Keyser  v.  Boise,  30 
Idaho,  440,  L.R.A.  1917F,  1004,  165  Pac. 
1121. 
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69,  8  Snp.  Ct.  Rep.  1127;  St.  Lonis 
Southweatem  R,  Co.  v.  Arkanaas,  235 
U.  S.  350,  59  L.  ed.  265,  35  Sup.  Ct.  Rep. 
99;  Singer  Sewing  Mach.  Co.  v.  Brickeil, 
233  U.  S.  304,  58  L.  ed.  974,  34  Sup.  Ct. 
Rep.  493;  Western  U.  Teleg.  Co.  v.  Penn- 
sylvania, 128  U.  S.  39,  32  L.  ed.  345,  2 
Inters.  Com.  Rep.  241,  9  Sup.  Ct.  Rep.  6. 

Messrs.  Obarles  K.  Brock  and  E.  B. 
Wright  argued  the  cause,  and,  with 
Messrs.  Milton  Smith,  W.  H.  Ferguson, 
Stephen  13.  Davis,  Jr.,  and  Elmer  L. 
Brotk,  filed  a  brief  for  appellee : 

It  could  not  have  been  the  purpose  of 
the  Supreme  Court  of  the  United  States, 
upon  the  appeal  irom  the  order  granting 
the  preliminary  injunction,  to  decide 
that  the  separability  of  the  New  Mexico 
law  is  to  he  determined  by  the  relative 
importance  of  the  two  kinds  of  business 
conducted  by  appellee. 

Kehrer  v.  Stewart,  197  U.  S.  60,  49 
L.  ed.  663,  25  Sup.  Ct.  Rep.  403. 

It  is  the  well-established  doctrine  thnt 
%  statute  valid  in  part  and  invalid  in 
part  cannot  be  sustained  at  all  unless 
capable  of  separation  bo  that  each  par: 
may  stand  by  itself;  and  the  court  has 
no  power,  by  interpolation  or  inlerlinea 
tion,  to  limit  or  qualify  the  meaning  ol 
the  words  as  used  by  the  legislature. 

Cella  Commission  Co.  v.  Bohlinger,  8 
L.R.A.(N.S.)  537,  78  C.  C.  A.  467,  147 
Fed.  419;  Baldwin  v.  Franks,  120  U.  S, 
C79,  30  L.  ed.  766,  7  Sup.  Ct.  Rep.  656, 
763;  United  States  v.  Harris,  lOG  U.  S. 
629,  27  L.  ed.  290,  1  Sup.  Ct.  Rep.  601 ; 
United  States  v.  Reese,  92  U.  S.  214,  2:i 
L.  ed.  563;  Pollock  v.  Farmers'  Loan  & 
T.  Co.  158  U.  S.  601,  39  L.  ed.  1108,  15 
Sup.  Ct.  Rep.  912;  Spraigue  v.  Thomp- 
son, 118  U.  S.  90,  30  L.  ed.  115,  6  Sup. 
Ct.  Rep.  988;  Poindester  v.  Qreenhow, 
114  U.  S.  270,  29  L.  ed.  185,  5  Sup.  Ct. 
Rep.  903,  962;  International  Teithook 
Co.  V.  Pigg,  217  U.  S.  91,  54  L.  ed.  678, 
27  L.R.A.(N.S.}  493,  30  Sup.  Ct.  Rep. 
481,  18  Ann.  Gas.  1103;  Allen  v.  Louisi- 
ana. 103  U.  S.  80,  26  L.  ed.  318;  Sweet 
T.  United  States,  143  C.  C.  A.  3,  328 
Fed.  423;  United  States  v.  Alsmogordo 
Lumber  Co.  121  C.  C.  A.  162,  202  Fed. 
706;  Chicago,  M.  &  St.  P.  R.  Co.  v. 
Westbv.  47  L.R.A.(N.S.)  97,  102  C.  C. 
A.  65,  178  Fed.  629. 

The  act  evinces  with  snch  clearness  a 
purpose  to  tax  interstate  as  well  as 
domestic  sales  that  there  is  no  basis 
whatever  for  interpretation;  and,  more- 
over, this  court  has  already  interpreted 
the  act  in  this  respect  according  to  the 
leg'islative  intent,  unambignously  ex- 
pressed. 

Lake  Countv  v.  Rollins,  130  U.  S.  662, 
Sa  L.  ed.  1060,  9  Snp.  Ct.  Rep.  eSl; 
ii4» 


People  ex  rel.  Tate  v.  FrevoBt,  S5  Cole. 
199,  209,  134  Pac.  129. 

While  New  Mexico  produces  no  gaso- 
lene whatever,  her  legislature  may  not 
lawfully  single  out  gasolene  imported 
from  other  states  as  the  sole  subject  of 
sn  excise  tax. 

liinson  v,  Lott,  8  Wall.  148,  19  L.  ed. 
387;  Brown  v.  Houston,  114  U.  S.  fi2% 
29  L.  ed.  257,  5  Sup.  Ct.  Rep.  1091; 
Woodruff  V.  Parham,  S  Wall.  123,  19  L- 
ed.  382;  Escanaba  &  L.  M.  Transp.  Co. 
V.  Chicago,  107  U.  S.  678,  27  L.  ed.  442, 
2  Sup.  Ct.  Rep.  185;  Parkersburg  ft  0. 
River  Transp.  Co,  v.  Farkersbui-g,  107 
U.  S.  691,  27  L.  ed.  5S4,  2  Sup.  CL  Rep. 
732;  Morgan's  L.  &  T.  R.  ft  S.  S.  Co. 
V.  Board  of  Health,  118  U.  S.  455,  30 
L.  ed.  237,  6  Sup.  Ct.  Rep.  U14;  Mugler 
V.  Kansas,  123  [I.  S.  623,  31  L.  ed.  205, 
8  Sup.  Ct.  Kep.  273;  Smith  v.  Alabama, 
12-1  U.  S.  465,  31  L.  ed.  508,  1  Inters. 
Com.  Rep.  804,  8  Sup.  Ct.  Rep.  564; 
Leloup  V.  Mobile,  127  L".  S.  640,  32  L. 
ed.  3L1,  2  Inters.  Com.  Rep.  134,  8  Sup. 
Ct.  Rep.  1380;  Bacon  v.  Illinois,  227  U. 
S.  504,  57  L.  ed.  615,  33  Sup.  Ct.  Sep. 
299;  Nashville,  C.  &  St.  L.  R.  Co.  v. 
Alabama,  128  U.  S.  9G,  32  L.  ed.  352,  2 
Inters.  Com.  Rep.  238,  9  Sup.  Ct.  Kep. 
25;  Kimmiah  v.  Ball,  129  U.  S.  217,  32 
L  ed.  695,  2  Inters.  Com.  Rep.  407,  9 
Sup.  Ct.  Rep.  277;  Voight  v.  Wrighl, 
Ul  U.  S.  62,  35  L.  ed.  638,  11  Sup.  Ct. 
Hep.  855;  Patapsco  Guano  Co.  t.  Board 
of  Agriculture,  171  U.  S.  345,  43  L.  ed. 
191,  18  Sup.  Ct.  Rep.  862;  New  Mexico 
ex  rel.  McLean  v.  Denver  ft  R.  Q.  R. 
Co.  203  U.  S.  38,  51  L.  ed.  78,  27  Sup, 
Ct,  R«p.  1 ;  Red  "0"  Oil  Mfg.  Co.  v. 
Board  of  Agriculture,  222  D.  S.  380,  56 
L.  ed.  240,  32  Sup.  Ct.  Rep.  152;  D.  E. 
Foote  &  Co.  V.  Stanley,  232  U.  S.  491, 
58  L.  ed.  698,  34  Sup.  Ct.  Rep.  377; 
Armour  ft  Co.  v.  Virginia,  246  U.  S.  1, 
62  L.  ed.  547,  38  Sup.  Ct.  Rep.  267; 
Pure  Oil  Co.  v.  Minnesota,  248  U.  S. 
158,  63  L,  ed.  180,  39  Sup,  Ct.  Rep,  35; 
Standard  Oil  Co.  v.  Graves,  249  U.  S. 
389,  63  L.  ed.  662,  39  Sup.  Ct,  Rep,  320; 
Wagner  v,  Covington,  251  U.  S.  95,  61 
L.  ed.  157,  40  Sup.  Ct.  Rep.  93. 

The  New  Mexico  gasolene  act  dis- 
closes a  clear  intent  to  burdeo  interstate 
commerce. 

United  States  Exp.  Co.  ▼.  Minnesota, 
223  U.  S.  335,  56  L.  ed.  459,  32  Sup^ 
Ct  Rep.  211;  Singer  Sewing  Haeb.  Co. 
V.  Brickeil,  233  U.  S.  304,  68  L.  ed.  974, 
34  Sup.  Ct.  Rep.  493;  Galveston,  H.  A  S. 
A.  R.  Co.  V.  Texas,  210  U.  S.  217,  52  L 
ed.  1031,  28  Snp.  Ct.  Rep.  838;  Ludwig 
V.  Western  U,  Teleg.  Co.  216  U.  8.  146, 
54  L.  ed.  423,  80  Sup.  Ct  Bept  2W; 
Sftt  V.  1. 
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Standard  Sanitary  Mfg.  Co.  v.  United   inal  packages;  and  since,  from  its  aver- 

States,  226  U.  S.  49,  57  L.  ed.  117,  33   ments,  it  was  impossible  to   determine 

Sup.  Ct.  Rep.  9.  whether  the  sales  from  broken  package 

i..i_      II-        J  it        •       were  of  substantial  importance,  we  did 
Mr.  Justice  Pitney  delivered  the  opm-   ^^t^  ,t  that  stage  of  the  case,  go  mto  the 

'*'mL-   '°®.  **"*'*■•  question  whether  the  act  was  separable, 
.  ?^?J'^"^'^  brought  by  the  Conti-  but  reserved  it  for  the  final  hearing,  while 
nental  Oil  Company  against  the  attorney  affirming  the  order  for  a  temporary  in- 
general  and  certain  other  officials  of  the  •junction 

state  of  New  Mexico,  to  restrain  the  en-  ^pon  the  going  down  of  the  mandate, 

foroement  against  the  company,  a  distnb-  piaintiflf  amended  its  bill  by  averring  that, 

utor  of  and  dealer  in  gasolene  and  other  ;„  addition  to  carrying  on  the  business 

petroleum  products  m  that  state,  of  the  „£  buying  and  selling  gasolene  and  other 

provisions  of  an  act  of  the  legislature  petroleum  products,  it  is  usmg  gasolene 

(Laws  New  Mexico  1919,  chap.  93,  p.  ^^  ^^^^  „£  jjg  distributing  stations  within 

182)  imposing  an  excise  tax  of  2  cents  for  ^^^^  gj^jg  ^^  jfg^  jj^^^j^^,  (37  ^  number) , 

each  gallon  of  gasolene  sold  or  used,  and  j^  the  operation  of  its  automobile  tank 

an  annual  license  tax  of  $50  for  each  dis-  ^3  ^^  otherwise;   that,   under  the 

tnbuting   station   or   place   of   business,  terms  of  the  act,  it  is  prohibited  from  us- 

rhe  case  was  here  before  under  the  name  ■      this  gasolene  except  upon  the  payment 

o    A^^'Z^'r  ^?*in:?*!Sn^Q    ^^^l^'  »«  "'e  excise  tax  of  2  cents  per  gallon 

S.  444,  64  L.  ed    654,  40  Sup    Ct    Rep.  therefor;  that  this  is  a  property  tax!  void 

355  on  review  of  an  order  of  the  district  ^^^er  §  1  of  article  8  of  the  state  Consti- 

court  (three  judges  sitting),  granting  a  tution  because  not  levied  in  proportion 

temporary  injunction.    It  is  now  here  for  to  the  value  of  the  gasolene;  and  that  the 

review  of  the  final  decree;  and  Mr.  Ask-  imposition  of  the  tax  denies  to  plaintiff 

ren'B  term  as  attorney  general  having  ex-  the  equal  protection  of  the  laws,  and 

pired,  Mr.  Bowman,  his  successor  in  of-  amounts  to  a  taking  of  its  property  with- 

fice,  has  been  substituted  as  a  party  in  <,„t  due  process  of  law,  in  contravention 

his  stead.                                            ,  of  the  14th  Amendment,  and,  further,  is 

On  the  foraer  appeal,  it  appeared  upon  j„    ^^gj    violation   of    the    commerce 

the  face  of  the  bill  that  plaintiff  (appel-  gj^^gg  „£  jhe  Constitution  of  the  United 

lee)  purchases  gasolene  in  various  states  gtates 

other  than  New  Mexico  and  ships  it  into  Defendants  answered,  alleging  that 
that  state,  there  to  be  sold  and  delivered;  plaintiff's  sales  in  tank  cars  or  other  un- 
that  it  carries  on  busiuMS  in.two  ways:  ^^^^^^  packages  are  insignificant  as  com- 
first,  gasolene  w  brought  in  from  other  ^ed  with  its  sales  made  after  original 
states,  either  in  tank  cars,  in  barrels,  or  packages  have  been  broken;  denying  that 
in  packages  containing  not  less  than  two  the  act  exacts  of  the  plaintiff  payment  of 
5-gallon  cans,  and  sold  and  delivered  to  ^  li^gnse  tax  for  the  privilege  of  shipping 
customers  in  the  original  packages,  in  the  ,,,  gelling  gasolene  in  interstate  commerce, 
same  form  and  condition  as  when  rweived  „,  „;  an  excise  tax  on  the  gasolene  sold 
by  plaintiff  in  the  state  [044]  of  New  j^  ^^^^  commerce;  averring  that  the  state 
Mexico;  as  to  which  we  held  plaintiff  ^f  New  Mexico  and  its  officers  charged 
IS  engaged  in  interstate  commerce,  and  ^it^  enforcement  of  the  law  do  not  cSn- 
not  liable  to  pay  to  the  state  a  license  gtnie  the  act  as  affecting  interstate  com- 
tax  for  purchasing,  shipping,  and  selling  ^^  ^„^  j^^^e  no  purpose  or  intention 
gasolene  in  that  manner;  secondly,  to  enforce  it  so  as  to  do  so,  or  otherwise 
a  part  of  plaintiff's  business  consists  jhan  so  far  as  intrastate  coiimerce  is  eon- 
of  selling  gasolene  from  the  tank  ^^^^^  ^^^  ^^^^  that  any  gasolene 
ears,  barrels,  and  packages  in  quantities  ^^^  ^'  i^i^tiffg  at  its  distributing  sta- 
to  suit  purchasers;  and  we  held  that  f-  „„  ;„  /^  i,^»,„««  i^  ;«f^,„f«f^  ^^w»J«^«^« 
himifiPR^  of  thin  kind  ia  nron«rlv  tAx-  "^^^  ^  °^  Jonger  in  interstate  coriimerce, 
Ki  K  *i,  1  pIu^  ♦  f  ^  i5!^wk  but  has  become  commingled  with  the  gen- 
able  by  the  laws  of  the  state,  although  the  i              «             *     •     *u      *.  *         j 

gasolene  is  brought  into  the  Uate  in  inter-  f  *^  °^^  ^f  P^^P^.'^^  ^  the  state,  and  a 

state  commerce;  that  the  mere  fact  that  'f^,  ^Ppn  its  use  is  not  void  under  the 

it  was  produced  in  another  state  does  not  state  Constitution,  or  a  violation  of  the 

show  a  discrimination  against  the  prod-  commerce  clause  or  the  14th  Amendment, 

ucts  of  such  state,  and  that  sales  from  The  case  came  on  for  final  hearing  up- 

broken  packages  in  quantities  to  suit  pur-  on  stipulated  facts  as  to  the  course  of 

chasers  are  a  subject  of  taxation  within  plaintirs   business,   from   which   it   ap- 

the  legitimate  power  of  the  state.     But  peared  that  during  the  years  1918  and 

these  latter  sales  were  little  emphasized  1919,  and  the  first  seven  months  of  1920, 

in  the  bill,  which  stressed  the  sales  in  orig-  its  sales  of  gasolene  in   bulk  or  from 

65  li.  ed.  114S 
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broken  packages  constituted  about  94.5 
per  cent  o£  its  aggregate  business,  and 
sales  in  original  barrels,  packages,  or  tank 
cars  without  breaking  the  packages,  about 
5.5  per  cent ;  in  addition  to  which  the  com- 
pany consumed  in  the  conduct  of  its  own 
business  gasolene  equal  to  about  8  per 
cent  of  its  total  sales.  It  was  further 
stipulated  that  this  represents  the  ordi- 
nary course  of  business  of  the  company, 
but  that  future  percentages  will  depend 
upon  the  demands  of  customers. 

The  trial  court,  after  referring  to  our 
decision  in  252  U.  S.,  proceeded  to  pass 
upon  the  question  whether  the  statute  is 
separable  and  capable  of  being  sustained 
.so  far  [646]  as  it  imposes  a  tax  upon 
domestic  business  legitimately  taxable. 
Reciting  the  language  of  the  act,  and 
reading  it  as  including  every  distributor 
of  gasolene,  whether  selling  at  retail 
or  in  original  packages,  as  imposing 
an  excise  tax  upon  all  gasolene,  whether 
sold  in  one  way  or  the  other,  and  as 
making  no  exemption  from  either  the 
license  or  the  excise  tax  for  persons 
selling  gasolene  or  for  gasolene  sold 
in  original  packages,  the  court  declared 
that  it  could  not  read  an  exemption 
into  it  without  giving-  it  a  meaning 
the  legislature  might  never  have  intended ; 
and  held  the  act  not  separable,  but  void  as 
to  both  interstate  and  domestic  business. 
Having  reached  this  conclusion,  the  court 
found  it  unnecessary  to  pass  upon  the 
question  whether  the  imposition  of  an  ex- 
cise tax  of  2  cents  per  gallon  upon  the 
gasolene  used  by  plaintiff  in  its  automo- 
biles and  trucks  employed  in  the  business 
of  distributing  its  wares  for  sale  was  in 
violation  of  the  provision  of  §  1,  art.  8, 
of  the  Constitution  of  the  state,  because 
not  levied  in  proportion  to  the  value  of 
the  gasolene  so  used. 

Asisuming  that,  upon  the  question  of 
construction,  the  district  court  was  right, 
and  that  the  act  manifests  an  intent  to  tax 
interstate  as  well  as  domestic  transac- 
tions in  gasolene,  and  is  not  in  this  respect 
capable  of  separation,  still,  so  far  as  the 
excise  tax  is  concerned, — imposed,  as  it  is, 
upon  the  sale  and  use  of  gasolene  accord- 
ing to  the  number  of  gallons  sold  and 
used, — the  divisible  nature  of  the  subject 
renders  it  feasible  to  control  the  opera- 
tion and  effect  of  the  tax  so  as  to  prevent 
it  from  being  imposed  upon  sales  in  inter- 
state commerce,  while  allowing  the  state 
to  enforce  it  with  respect  to  domestic 
transactions ;  and  with  the  allowance  of  an 
injunction  limited  accordingly  plaintiff 
will  receive  the  full  protection  to  which  it 
is  entitled  under  the  Constitution  of  the 

United   States.     The  applicable  rule  is 
1144 


that  laid  down  in  Ratterman  v.  Western 
U.  Teleg.  Co.  127  U.  S.  411,  32  L.  ed.  229, 
2  Inters.  Com.  Rep.  59,  8  Sup.  Ct.  Rep. 
1127,  where,  in  response  to  a  question 
whether  a  single  tax,  assessed  by  a  state 
upon  [647]  the  receipts  of  a  tele- 
graph company,  derived  partly  from 
interstate  commerce  and  partly  from 
commerce  within  the  state,  but  re- 
turned and  assessed  in  gross  and 
without  separation  or  apportionment, 
was  wholly  invalid,  or  invalid  only  in  pro- 
portion and  to  the  extent  that  the  re- 
ceipts were  derived  from  interstate  com- 
merce, this  court  unanimously  answered 
that,  so  far  as  levied  upon  receipts  de- 
rived from  interstate  commerce,  the  tax 
was  void;  but  so  far  as  levied  upon  re- 
ceipts from  commerce  wholly  within  the 
state,  it  was  valid.  This  case  has  been 
cited  repeatedly  with  approval  and  its 
principle  accepted.  Western  U.  Teleg. 
Co.  V.  Alabama  State  Bd.  of  Assessment, 
132  U.  S.  472,  476, 477,  33  L.  ed.  409-411, 
2  Inters.  Com.  Rep.  726, 10  Sup.  Ct  Rep. 
161;  Lehigh  Valley  R.  Co.  v.  Pennsyl- 
vania, 145  U.  S.  192,  200,  201,  36  L.  ed. 
672,  674,  675,  4  Inters.  Com.  Rep.  87, 12 
Sup.  Ct.  Rep.  806;  Postal  Teleg.  Cable 
Co.  v.  Charleston,  153  U.  S.  692,  697,  38 
L.  ed.  871,  873,  4  Inters.  Com.  Rep.  637, 
14  Sup.  Ct.  Rep.  1094;  Western  U.  Teleg. 
Co.  V.  Kansas,  216  U.  S.  1,  31,  54  L.  ed. 
355,  367,  30  Sup.  Ct.  Rep.  190. 

But  with  the  license  tax  it  is  otherwise. 
If  the  statute  is  inseparable,  then  both  by 
its  terms  and  by  its  legal  operation  and 
effect  this  tax  is  imposed  generally  upon 
the  entire  business  conducted,  including 
interstate  commerce  as  well  as  domestic; 
and  the  tax  is  void  under  the  authority  of 
Leloup  V.  Mobile,  127  U.  S.  640,  647,  32 
L.  ed.  311,  314,  3  Inters.  Com.  Rep.  134, 
8  Sup.  Ct.  Rep.  1380;  Crutcher  v.  Ken- 
tucky, 141  U.  S.  47,  58,  59,  35  L.  ed.  649, 
652,  653,  11  Sup.  Ct.  Rep.  851;  Williams 
V.  Talladega,  226  U.  S.  404,  419,  57  L.  ed. 
275,  281,  33  Sup.  Ct.  Rep.  116;  and  other 
cases  of  that  character. 

Upon  the  question  of  severability,  we 
are  constrained  to  concur  in  the  view 
adopted  by  the  district  court;  and  this 
notwithstanding  our  hesitation,  in  advance 
of  a  declaration  by  the  court  of  last  re- 
sort of  the  state,  to  adopt  a  construction 
bringing  the  law  into  conflict  with  the 
Federal  Constitution.  Ohio  Tax  Cases, 
232  U.  S.  576,  591,  58  L.  ed.  738,  745,  34 
Sup.  Ct.  Rep.  372;  St.  Louis  Southwest- 
em  R.  Co.  V.  Arkansas,  235  U.  S.  350,  369, 
370,  59  L.  ed.  265,  274,  275,  35  Sup.  Ct. 
Rep.  99.  The  act,  in  its  2d  section,  re- 
quires every  distributor  of  g^asolene  to 
pay  an  annual  license  tax  of  ^0  for  each 
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distributing  station  or  place  of  business 
or  agency;  requires  it  to  be  paid  in  ad- 
vance; and  renders  it  unlawful  to  carry 
on  the  business  without  having  paid  it. 
[648]  Section  8  declares  that  any 
person  who  shall  engage  or  continue 
in  the  business  of  selling  gasolene 
without  a  license  shall  be  deemed 
guilty  of  a  misdemeanor,  and,  upon 
conviction,  be  punished  by  fine  or  im- 
prisonment, or  both.  The  subject  taxed  is 
not  in  its  nature  divisible,  as  in  the  case 
of  the  excise  tax.  The  imposition  falls 
upon  the  entire  business  indiscriminately; 
and  so  does  the  prohibition  against  the 
further  conduct  of  business  without  mak- 
ing the  payment.  By  accepted  canons  of 
construction,  the  provisions  of  the  act  in 
respect  of  this  tax  are  not  capable  of  sep- 
aration so  as  to  confine  them  to  domestic 
trade,  leaving  interstate  commerce  ex- 
empt. United  States  v.  Reese,  92  U.  S. 
214,  221,  23  L.  ed.  563,  565;  Trade-Mark 
Cases,  100  U.  S.  82,  99,  25  L.  ed.  550, 
553;  Poindexter  v.  Greenhow,  114  U.  S. 
270,  304,  305,  29  L.  ed.  185,  197,  198,  5 
Sup.  Ct.  Rep.  903,  962;  Pollock  v.  Farm- 
ers' Loan  &  T.  Co.  158  U.  S.  601,  636,  39 
L.  ed.  1108, 1125, 15  Sup.  Ct.  Rep.  912. 

No  doubt  the  state  might  impose  a  li- 
cense tax  upon  the  distribution  and  sale 
of  gasolene  in  domestic  commerce  if  it  did 
not  make  its  payment  a  condition  of  car- 
rying on  interstate  or  foreign  commerce. 
But  the  state  has  not  done  this  by  any  act 
of  legislation.  Its  executive  and  adminis- 
trative officials  have  disavowed  a  purpose 
to  exact  payment  of  the  license  tax  for 
the  privilege  of  carrying  on  interstate 
commerce.  But  the  difficulty  is  that,  since 
plaintiff,  so  far  as  appears,  necessarily 
conducts  its  interstate  and  domestic  com- 
merce in  gasolene  indiscriminately  at  the 
same  stations  and  by  the  same  agencies, 
the  license  tax  cannot  be  enforced  at  all 
without  interfering  with  interstate  com- 
merce unless  it  be  enforced  otherwise  than 
as  prescribed  by  the  statute, — that  is  to 
say,  without  authority  of  law.  Hence,  it 
cannot  be  enforced  at  all. 

With  the  excise  tax  as  imposed  upon  the 
use  of  gasolene  by  plaintiff  at  its  distrib- 
uting stations,  in  the  operation  of  its  au- 
tomobile tank  wagons  and  otherwise,  we 
have  no  difficulty.  Manifestly,  gasolene 
thus  used  has  passed  [649]  beyond 
interstate  commerce,  and  the  tax  can 
be  imposed  upon  its  use,  as  well  as 
upon  the  sale  of  the  same  commodity 
in  domestic  trade,  without  infringing 
plaintiff's  commercial  rights  under  the 
Federal  Constitution.  Section  1,  article 
8,    of   the    State    Constitution,    invoked 

by     plaintiff,     reads:       ^'Tazes     levied 
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upon  tangible  property  shall  be  in 
proportion  to  the  value  thereof,  and  taxes 
shall  be  equal  and  uniform  upon  subjects 
of  taxation  of  the  same  class."  Clearly, 
the  first  part  of  this  refers  to  property 
taxation.  The  rtax.  impfijged  by  the  act 
under  consideration  upon  the  "sale  or  use 
of  all  gasolene  sold  or  used  in  this  state" 
is  not  property  taxation,  but  in  effect,  as 
in  name,  an  excise  tax.  We  see  no  reason 
to  doubt  the  power  of  the  state  to  select 
this  commodity,  as  distinguished  from 
others,  in  order  to  impose  an  excise  tax 
upon  its  sale  and  use;  and  since  the  tax 
operates  impartially  upon  all,  and  with 
territorial  uniformity  throughout  the 
state,  we  deem  it  "equal  and  uniform  up- 
on subjects  of  taxation  of  the  same  class," 
within  the  meaning  of  §  1  of  article  8. 

There  is  no  substance  in  the  objection 
that  the  excise  tax,  as  applied  to  domestic 
sales  and  domestic  use  of  gasolene,  in- 
fringes plaintiff's  rights  under  the  due 
process  and  equal  protection  clauses  of 
the  14th  Amendment.  The  conten- 
tion that  it  interferes  Tvith  inter- 
state commerce  because  the  gasolene  is  the 
product  of  other  states  already  has  been 
disposed  of. 

The  decree  under  review  should  be  re- 
versed, and  the  cause  remanded,  with  di- 
rections to  grant  a  decree  enjoining  the 
enforcement,  as  against  plaintiff,  of  the 
license  tax,  without  qualification,  and  of 
the  excise  tax  upon  the  sale  or  use  of  gas- 
olene only  with  respect  to  sales  of  gaso- 
lene brought  from  without  the  state  into 
the  state  of  New  Mexico,  and  there  sold 
and  delivered  to  customers  in  the  original 
packages,  whether  tank  cars,  barrels,  or 
other  packages,  and  in  the  same  form  and 
condition  as  when  [650]  received 
by  i^aintiff  in  that  state;  but  with- 
out prejudice  to  the  right  of  the  state, 
through  appellants  or  other  officers, 
to  eoSorce  collection  of  the  excise  tax 
with  respect  to  sales  of  gasolene 
from  broken  packages  in  quantities  to 
suit  purchasers,  notwithstanding  such 
gasolene  may  have  been  brought  into  the 
state  in  interstate  commerce,  and  with  re- 
spect to  any  and  all  gasolene  used  by 
plaintiff  at  its  distributing  stations  or 
elsewhere  in  the  state  in  the  operation  of 
its  automobile  tank  wagons  or  otherwise; 
and  without  prejudice  to  the  inght  of  the 
state,  through  appellants  or  other  officers, 
to  require  plaintiff  to  render  detailed 
statements  of  all  gasolene  received,  sold, 
or  used  by  it,  whether  in  interstate  com- 
merce or  not,  to  the  end  that  the  state  may 
the  more  readily  enforce  said  excise  tax 
to  the  extent  that  it  has  lawful  power  to 
enforce  it  as  above  stated. 
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.  Decree  reversed,  and  the  cause  remand- 
ed for  further  proceedings  in  conformity 
with  this  opinion. 


ADELBERT  HARHIS,  by  His  Next  Friend. 

Albert  Harris, 

V. 

DISTRICT  OF  COLUMBIA. 
(See  S.  C.  Reporter's  ed.  650-654.) 

Municipal  corporations  —  liability  for 
damasres  —  goTernniental  function. 

1.  Municipul  corporations,  when  acting 
in  good  faith,  are  not  liable  for  the  manner 
in  which  they  exercise  discretionary  powers 
of  a  public  or  legislative  character. 
[For  other  cases,  see  Manicipal  Corporations. 
II.  h,  in  pigcst  Sup.  Ct  1908.] 


Municipal  oorporatlona  —  Uabllltj  for 
daimijgea  —  gOTemmental  func^on  « 
atreet  sprinkling. 

2.  The  sprinkling  of  the  streets  to  keep 
down  dust  for  the  purpose  of  the  comfort 
and  health  of  the  general  public  is  a  public 
or  governmental  act,  as  contradistinguished 
from  a  private  or  municipal  act.  which  ex- 
empts the  District  of  Columbia  from  liabil- 
ity for  injuries  caused  by  one  of  its  em- 
ployees engaged  therein. 

IFor  other  cases,  see  Municipal  CorporatioBs. 
II.  h,  in  Digest  Sup.  Ct.  1008.] 

[No.  16.] 

Argued  January  24,  1919.    Decided  June  6, 

1921. 

ON  A  CERTIFICATE  from  the  Court 
of  Appeals  of  the  District  of  Co- 
lumbia presenting  the  question  whether 


Note. — On  street  cleaning  as  a  govern-  for   another   purpose,   does   not   render 

mental  function — see  note  to  Savannah  the  municipality  liable  for  the  injury. 

V.  Jordan,  L.R.A.1915C,  741.  Louisville   v.   Carter,   142   Ky.   443,  32 

L.R.A.(N.S.)  637,  134  S.  W.  468. 

Street    sprinkling    as    a    governmental  So,  a  municipal  corporation  is  not  lia- 

fnnction.  ble  for  an  injury  to  a  pedestrian  caused 

A  city,  in  flushing  its  streets  for  the  ^^  *  f^^^"  "^^f  ^^f  removing  refuse 

promotiok   of   the   health,   comfort,   and  ^^°°^   ^^«   f^^«^^'    ^^^f^    *<>   ^«^?^\  ^j 

safety  of  the  general  public,  acts  in  its  pom  one  place  to  another  was  attached 

governmental  capacity,  and  is  therefore  H^^^l  }l^^^  ^?  *  sprinkling   cart,  al- 

not  liable  for  injuries  to  a  passerby  by  '^?,^»^  ^*^^^^  ^^&,^t.  have  been  a  safer  or 

the  bursting  of  a-hose  through  the  negli-  ^t     ^,^^  f"" f  ^^'"'"^v^^''   '^'''^-  i  }^f 

gence  of  its  employees.    Kippes  v.  Louis-  J^^„^  ^^^^^  «^*?^V.    ^^\?'.^  ^^^^  ?  ^ 

ville,  140  Ky.  423,  30  L.R.A.(N.S.)  1161,  f  «^   ,^^«    '^/l^'"^u''\  7^'^^    appellee's 

131  S  W  184                          \        /          >  counsel  would  make  between  an  injurv 

And  in  Conelly  v.  Nashville,  100  Tenn.  l^^^Z  ^ZtV^M  "'^"e^"*  "^?  »*  '^] 

262,  46  S.  W.  565.  it  was  held  that  a  sprinkler  while  actually  sprinkling  an.l 

municipal  corporation  iP  not  liable  for  ^°L7^i'*    the    sprinkler    was    bemj; 

the  negligence  of  the  driver  of  a  street  i^^I"/^'""^*'  ,?^  **"/ '  ^/S""  *»"*  P"""' 

o^*;«i,i;.,S  ^o^  ;«  ;*«  <.«^,;^«    ,*«  ^r>uiA  thereof   to   another.     In   the   numerous 

sprinKimg  cart  m  its  service,  in  coliid-  ^„„^^  au^x  i^^u        j     -jou     xi_-        j 

ing  with  a  buggy,  causing  th^  overturn-  "??!!  *Jl"*  .    L^^-       »^^^         >  ^      > 

ini  thereof  and  injury  to  the  occupant,  °"^f'  courts,  holding  that  a  city  is  not 

as   the  employee  is,  in  such  case,  en-  lw„J?L  „     r'"^""'  />°*     'T'"" 

^^^^A  ;.,  .r»  'L^.p^J^.^^o  <^^>  .  /»vL>^  through  the  negligence  of  its  employees 

gaged  m  the  periora>ance  or  a  govern-  ._„_  °j  •    tu- j-    u-          e           ^  ^t 

llntal,   and   n^t   a  Merely   ministerial,  Zt!:\':i:^L'^^^^^^^ 

""Ld  again,  in  O'Daly  v.  Louisville,  166  ^Zn'Tj  ^aL T^l^^'olf  fif '^  >  ''''*'^ 

Ky.  8157  49  L.R.A.(N.S.)   1119,  162  S.  u^TV  %    ,1       f  i                  ""'^^ ''  '^ 

W.  79,  it  was  held  that  a  city  fireman,  ^JJ^""^,  ^l    ^^,\  «^^?f  .government,--an 

in     «r.intlina.     nr     fl««hi«cr     «     «frP*xf     in  ^^    ^^    ^^^    StatC,— it    IS    agaiUSt    publlC 


in   sprinkling   or   flushing   a   street    in  ::,,.   "\  "'"  "^-:":"»7\''  "««»•"««'  puuu.- 

front  of  an  Engine  house,  U  engaged  in  P^^^.^y  ^  P^^^Jl,^  '^  ^%  ^f  «^^  ^f  ^^^ 

work  reasonably  necessary  for  the  pru-  negligence  of  those  of  its  servants  en- 

dent  operation  of  the  flre  department,  ^^^^  ^°   *^«   discharge  of  some  duty 

and  that  the  maintenance  of  such  de-  "^^^^o,  has  for  its  aim  the  protection  of 

partment  •being  a  governmental  function,  ^^^  life,  health,  or  property  of  the  citi- 

the  city  is  not  liable  to  a  passerby  in-  ^^-     ^^   ^^^^   o^   ^^^ese    opinions,    to 

jured  by  the  bursting  of  a  hose.  which  our  attention  has  been  called,  has 

And  the  mere  fact  that  a  cart  owned  the  distinction  here  contended  for  been 

and  used  by  a  municipal  corporation  for  made." 

the  purpose  of  sprinkling  its  streets  is  To  the  contrary  is  Denver  y.  Maurer, 

not  in  actual  use  for  that  purpose  at  47  Colo.  209,  135  Am.  St.  Rep.  210,  106 

the  time  it  causes  injury  to  pedestrians,  Pac.  875. 

but  is  being  taken  through  the  streets  In    West    v.    Bancroft,    32    Vt.    367, 
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1920.  HARRIS  v.  DISTRICT  OF  COLUMBIA. 

street    sprinkling    is    a    governmental  with  Mr.  Conrad  H.  Syme,  filed  a  brief 

function.     Answered  in  the  affirmative,  for  the  District  of  Columbia: 
The  facts  are  stated  in  the  opinion.  The  protection  of  the  public  health  by  • 

.,      —  Tt    Tfc^ i^^  A    4.v»^  a  municipality  is  a  function  which  it 

^-   *?^,^*   ^J^'f^^liKot  exercises  in  ite  governmental  and  legis- 

canse    and   filed   a   brief   for   Adelbert  j^^j^^  capacity,  ind  for  which  it  is  not 

^^  ».  answeiT&ble  to  an  individual  bv  reason 

The  defendant  is  liable  for  its  negli-  ^^  ^^^  omissions  or  negligence  in  that 

gence  in  the  care  of  streets.  regard 

Weightman  v.  Washington,  1  Black,       r;<,ate8  v    District  of  Columbia.  42 

39,  17  L.  ed.  52;  Barnes  v.  District  of  .        ^   p  •,„. .  >  j..,.   w       Oorn*  Sth 

Columbia,  91  U.  S.  540,  23  L.  ed.  440;  ^/Pj  J^f.  ^^Jj'  *  v  Boston   WluSs 

District  of  Columbia  V.  Woodbuipr,  136  ggi   5  l.B.A.(N.S.)  1005,  Tt'n.  E.  888;" 

U.  S.  450,  34  L.  ed.  472, 10  Sup.  Ct.  Rep.  Bmhnke  v.  La  Crosse,  155  Wis.  485,  50 

mu  .*         ,    ,  *  *».«   ,t,^t  L.E.A.(N.S.)    1147,    144   N.    W.    1100; 

The  sanitary  feature  of  the  street-  j^^^^^l^^  ^'.  Carter,  142  Ky.  443,  32 
sprinkling  operation  does  not  bring  the  l.b.a,(n.S.)  637,  134  S.  W.  468;  John- 
case  within  the  rule  that  a  municipal  ^^^  ^^  Somerville,  195  Mass.  370,  10 
corporation  is  not  liable  for  negligence  l.r.a.(n.s.)  715,  81  N.  E.  268;  District 
when  performing  a  public  or  govern-  ^^  Columbia  v.  Tyrrell,  41  App.  D.  C. 
mental  function.  463;  Conelly  v.  NashvUle,  100  Tenn.  262, 
««*^S''V-  ?*''  ^Sio'  I  i^^V  ''bI^'  46  S.  W.  565;  Richmond  v.  Long,  17 
^L^J-  ^"PP-  v^'  Vv-  ifl!?v  |-  Gratt.  375.  94  Am.  Dec.  461;  Wi^n  v. 
to^'R^'MT^Ii^/T  %'  p  «J:  Newport,  13  R.  L  454,  43  Am.  Rep.  35; 
126,  54  N.  E.  744,  6  Am.  Neg.  Rep.  652;  Ma.Ti.iliin  v.  New  York,  62  N.  Y   160 

Jn'S'Y  £"  vP"'^"^°*Tir^.''-  "'r,  Z°^l  20  Am.  Rep.  468;  Burrill  v.  Augusta,  78 
R  r^'^foA*  w"°f™  9  X<J  w  1^^  Me.  118,  57  Am.'  Rep..  788,  3  Atl.  177; 
R.  Co.  126  Mo   App   2  103  S.  W  135;    Edgerly  v.  Concord,  62  N.  H.  8,  13  Am 

^TZ^-  I'^^'^lk^K^-  ^-  -^  ^^^'}^^  St    Rep.  533;  Love  v.  Atlanta    95  Ga. 

T^-^^'  ^f  %o  r»  f /v  «  x^'L'o    /«J  129,  51  Am.  St.  Rep.  64,  22  S.  E.  29; 

^J^^^^\?'  ^^  '±R-^(N.S.)   649    56  condict  y.  Jersey  City,  46  N.  J.  L.  157 

fnk^on'J^^JS^'Zn-  San  Antonio,  94  Tex.  g^^^ge  v.  Salem,  23  Or.  381,  24  L.R.A. 

^l\^i,r.Z-  3  ~  ^"- ^'7-  -^PP- T'  787,  37  Am.  St.  Rep.  688,  31  Pac.  832; 

o2„^-«^r-  o^i^?T*o?'in;o^V.'S'  f  ^t'  Kuehn  V.  Milwaukee,  92  Wis.  263,  65  N. 

Rn!:  Mrsfi  piVinU  11  A^n  r^^^t7  W-  l^'^O;  HiU  v.  Boston,  122  Mass.  344, 
Rep.  293,  86  Pac.  1027, 11  Ann.  Cas.  187.   33   Am.   Rep.   332;    Workman   v.   New 

Messrs.  Francis  H.  Stephens  and  Sob-  York,  179  U.  S.  552,  45  L.  ed.  314,  21 
art  L.  Williams  argued  the  cause,  and.   Sup.  Ct.  Rop.  212. 

which  held  that  a  village,  under  its  pow-  funds  to  public  improvements.    McAllen 

er  to  improve  and  repair  its  streets,  had  v.   Hamblin,   129   Iowa,   329,   5   L.R.A. 

the  right  to  put  a  reservoir  or  cistern  (N.S.)  434,  105  N.  W.  593,  6  Ann.  Cas. 

within  the  limits  of  the  highway,  for  the  980. 

purpose  of  retaining  water  to  be  used  In   Maydwell  v.  Louisville,  116  Ky. 

in  sprinkling  the  streets  and  extinguish-  885,  63  L.R.A.  655,  105  Am.  St.  Rep. 

ing  fires,  the  court  said :    "All  those  acts  245,  76  S.  W.  1091,  which  held  that  the 

which  tend  to  facilitate  travel  and  add  city  had  a  right  to  levy  and  collect  a 

to  tlie  ease,  comfort,  and  convenience  of  general  tax  to  pay  the  street  sprinkling, 

the  traveler  or  his  beasts,  whether  it  be  there  was  express  statutory  authority  to 

by   cutting   down    the   hill,    filling   the  uphold  the  sprinkling  of  the  streets  at 

ravines,  paving  the  roads,  erecting  wa-  the  public  expense.    However,  the  con- 

toring  troughs,  or  sprinkling  the  streets,  tention  that  the  ordinance  authorizing 

are  acts  which  it  is  proper  and  often  ti,^  i^yy  ^^3  y^id  on  the  ground  that 

necessary,  for  the  public  to  do.    And  in  g^J.^^^  sprinkling  was  not  a  public  pur- 

a  village  containing  so  numerous  and  ^jjj^j^  jj,^  meaning  of  the  Constitu- 

active  a  population  as  St.  Johnsbury,  no  ^     ^j^  permitted  toxes  to  be  levied 

other  one  of  these  acts,  perhaps,  would    «     'n-  ^    ^  ^^ «      -.«-.,! «j 

add  so  much  to  the  comfort  of  the  pass-  for  public  purposes  only,  was  overruled 

ers  on  the  highway  as  well  as  all  the  ^yj^^  ^^^*^-     .     .     .,.        .     .     , 

inhabitants  of  such  village,  as  that  of  See,  also,  note  to  the  principal  case 

sprinkling  the  streets."  as  reported  in  14  A.L.R.  1471,  on  "Lia- 

Street  sprinkling  is  a  public,  rather  bHity  of   municipality  for  act   of   em- 

than  a  private,  improvement,  within  the  ployee  engaged  in  sprinkling  or  cleaning 

rule  limiting  the  expenditure  of  public  street,  or  removing  garbage  or  rubbish.'' 

65  li.  ed.  1147 
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Mr.  Justice  McReynolds  delivered  the 
opinion  of  the  court: 

The  court  of  appeals,  District  of  Co- 
lumbia, has  certified  the  following  ques- 
tion (Judicial  Code,  §  251) : 

"Is  the  sprinkling  of  the  streets  to 
keep  down  dust  for  the  purpose  of  the 
comfort  and  health  of  the  general  pub- 
lic, a  public  or  governmental  act,  as 
contradistinguished  from  a  private  or 
municipal  act,  which  exempts  the  Dis- 
trict of  Columbia  from  liability  for  the 
injuries  caused  by  one  of  its  employees 
engaged  therein?" 

rf>521  In  order  to  prepare  the  streets 
of  Washington  for  sweeping,  it  was  the 
practice  to  sprinkle  them  from  portable 
tanks.  While  filling  one  of  these  tanks 
through  a  hose  connected  to  a  water 
plug,  a  corporate  employee  negligently 
dropped  the  plug  cover  and  injured 
Adelbert  Harris,  a  young  child.  He 
brought  suit  against  the  District  of  Co- 
lumbia for  damages. 

It  is  established  doctrine  that,  when 
acting  in  good  faith,  municipal  corpora- 
tions are  not  lia'ble  for  the  manner  in 
which  they  exercise  discretionary  pow- 
ers of  a  public  or  legislative  character. 
A  different  rule  generally  prevails  as  to 
their  private  or  corporate  powers.  Dill. 
Mun.  Corp.  5th  ed.  §§  1626  et  seq.,  and 
cases  cited. 

Application  of  these  general  princi- 
ples to  the  facts  of  particular  cases  has 
occasioned  much  difficulty.  The  circum- 
stances being  stated,  it  is  not  always  easy 
to  determine  what  power  a  municipal  cor- 
poration is  exercising.  But,  nothing  else 
appearing,  we  are  of  opinion  that,  when 
sweeping  the  streets,  a  municipality  is 
exercising  its  discretionary  powers  to 
protect  public  health  and  comfort,  and 
is  not  performing  a  special  corporate  or 
municipal  duty  to  keep  them  in  repair. 
This  conclusion,  we  think,  accords  with 
common  observation,  harmonizes  with 
what  has  been  declared  heretofore  con- 
cerning liability  of  the  District  of  Co- 
lumbia for  torts,  and  is  supported  by 
well-considered  cases.  Weightman  v. 
Washington  (1861)  1  Black,  39,  17 
L.  ed.  52;  Barnes  v.  District  of  Colum- 
bia (1875)  91  U.  S.  540,  551,  23  L.  ed. 
440,  443;  District  of  Columbia  v.  Wood- 
bury (1890)  136  U.  S.  450,  34  L.  ed.  472, 
10  Sup.  Ct.  Rep.  990;  Love  v.  Atlanta, 
95  Ga.  129,  51  Am.  St.  Rep.  64,  22  S.  E. 
29;  Conelly  v.  Nashville,  100  Tenn.  262. 
46  S.  W.  565;  Haley  v.  Boston,  191 
Mass.  291,  5  L.R.A.(N.S.)  1005,  77  N.  E. 
888;  Bruhnke  v  La  Crosse,  155  Wis.  485, 
50  L.R.A.(N.S.)  1147,  144  N.  W.  1100. 

In  Weightman  v.  Washington,  supra, 
tt48 


the  corporation  was  held  liable  for  in- 
juries resulting  from  an  insecure  bridge 
placed  by  the  charter  under  its  exclu- 
sive control  and  management.  Among 
other  things,  through  [653]  Mr.  Justice 
Clifford,  this  was  said:  ''Municipal  cor- 
porations undoubtedly  are  invested  with 
certain  powers,  which,  from  their  na- 
ture, are  discretionary,  such  as  the  pow- 
er to  adopt  regulations  or  by-laws  for 
the  management  of  their  own  affairs,  or 
for  the  preservation  of  the  public  health, 
or  to  pass  ordinances  prescribing  and 
regulating  the  duties  of  policemen  and 
firemen,  and  for  many  other  useful  and 
important  objects  within  the  scope  of 
I  heir  charters.  Such  powers  are  gener- 
ally regarded  as  discretionary,  because, 
in  their  nature,  they  are  legislative;  and 
although  it  is  the  duty  of  such  corpora- 
tions to  carry  out  the  powers  so  granted 
and  make  them  beneficial,  still  it  has 
never  been  held  that  an  action  on  the 
case  would  lie  against  the  corporation, 
at  the  suit  of  an  individual,  for  the  fail- 
ure on  their  part  to  perform  such  a 
duty.  .  .  .  Whether  the  action  in  this 
case  is  maintainable  against  the  defend- 
ants or  not  depends  upon  the  terms  and 
"onditions  of  their  charter,  as  is  obvious 
from  the  views  already  advanced." 

Barnes  v.  District  of  Columbia  (1875) 
91  U.  S.  540,  551,  23  L.  ed.  440,  443,  pre- 
sented a  case  of  injury  arising  from  a 
defective  street.  The  District  was  held 
liable,  and,  for  the  court,  Mr.  Justice 
Hunt  said,  concerning  the  point  present- 
ly important: 

''Some  eases  hold  that  the  adoption  of 
a  plan  of  such  a  work  is  a  judicial  act; 
and,  if  injury  arises  from  the  mere  ex- 
ecution of  that  plan,  no  liability  exists. 
Child  V.  Boston,  4  Allen,  41,  81  Am.  Dec. 
680;  Thayer  v.  Boston,  19  Pick.  511,  31 
Am.  Dec.  157.  Other  cases  hold  that  for 
its  negligent  execution  of  a  plan  good  in 
itself,  or  for  mere  negligence  in  the  care 
of  its  streets  or  other  works,  a  munic- 
ipal corporation  cannot  be  charged.  De- 
troit V.  Blackeby,  21  Mich.  84,  4  Am. 
Rep.  450,  is  of  the  latter  class,  where  it 
was  held  that  the  city  was  not  liable  for 
an  injury  arising  from  its  neglect  to 
keep  its  sidewalks  in  repair. 

"The  authorities  establishing  the  con- 
trary doctrine,  that  a  city  is  responsible 
for  its  mere  negligence,  are  so  [654] 
numerous  and  so  well  considered  that 
the  law  must  be  deemed  to  be  settled  in 
accordance  with  them."  (Citing  many 
cases.) 

In  District  of  Columbia  v.  Woodbury 
(189a)  136  U.  S.  450,  34  L.  ed.  472,  10 
Sup.  Ct.  Rep.  990,  Woodbury  claimed 
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damages  for  injuries  resulting  from  a 
sidewalk,  negligently  permitted  to  re- 
mitin  out  of  repair.  Held,  that  the  prin- 
ciple of  Barnes  v.  District  of  Columbia 
applies,  notwithstanding  the  form  of  the 
District  government  had  been  changed. 

In  Both  V,  District  of  Columbia,  16 
App.  D.  C.  323;  Brown  v.  District  of  Co- 
lumbia, 25  L.R.A.(N.S.)  98,  29  App.  D. 
C.  273i  District  of  Columbia  v.  Tyrrell, 
41  App.  D.  C.  463;  and  Coates  v.  District 
of  Columbia,  42  App.  D.  C.  194,  freedom 
of  the  District  of  Columbia  from  liabil- 
ity on  account  of  mattera  within  its  gov- 
ernmental powers  is  recognized. 

Workman  v.  New  York,  179  F.  8.  552, 
45  L.  ed.  314,  21  Sup.  Ct.  Rep.  212,  is 
not  applicable.  The  proceeding  being  in 
ndmiralty,  rights  and  liabilitiea  of  the 
parties  depended  upon  the  maritime 
code,  And  not  upon  local  laws  of  New 
York.  Here,  oommon-Iaw  principles  ap- 
ply. See  Southern  P.  Co.  v.  Jensen,  244 
U.  S.  205,  61  L.  ed.  1086,  L.R.A.1918C, 
451,  37  Sup.  Ct.  Rep.  624,  Ann.  Cas. 
1917E,  000,  14  N.  C.  C.  A.  596. 

The  certified  question  must  be  an- 
swered in  the  aSIrmative. 


Mr.  Justice  HoiljneB,  Mr.  Justice 
Brandels,  and  Mr.  Justice  OUrka  dis- 
sent. 


[655]  SEABOARD  AIR  LINE  RAILWAY, 

UNITED  STATES. 

(See  S.  C.  ReporUr'd  ed.  655-657.) 

Claims  —  against  United  States  ^  >•• 
slgnment. 

The  prohibition  of  U.  8.  Rev.  SUt. 
I  3477,  against  the  transfer  or  aaaignment 
of  claims  against  the  United  States,  does 
not  preclude  a  recovery  by  a  railway 


rights  the  former  company  has  succeeded 
through  merger  or  consolidation  sanctioned 
hy  state  laws. 

[For  olher  ciBei,   see  Claims,   I.   c.   In   Dtsest 
Sop.  Ct.  IBOB.I 


tNo.  62.] 


Kote. — On  validity  of  assignment  of 
elaims  against  United  States—see  note 
to  Lopes  V.  United  States,  2  L.R.A.  671. 

On  effect  of  consolidation  of  corpora- 
tions, generally — see  notes  to  louisville, 
N.  A.  &  C.  H.  Co.  V.  Boney,  3  L.R.A. 
435;  Shields  v.  Ohio,  24  L.  ed.  U.  S. 
357,  and  Cantillon  v.  Dubuque  &  N.  W. 
E.  Co.  5  L.R.A.  728. 
•5  Ii.  ed. 


Argued  March  16,  1020.  Regtored  to  docket 
for  reargument  November  15.  1920.  Re- 
argued April  12,  1921.     Decided  June  0, 

1921. 

APPEAL  from  the  Court  of  Claims  to 
review  a  judgment  dismissing  the 
petition  in  a  suit  to  recover  charges  for 
railway  transportation  services.  Re- 
versed. 

See  same  case  below,  53  Ct.  CI.  107! 

The  facts  are  stated  in  the  opinion, 

Mr.  Benjunln  Carter  ai^ued  the  cause 

on  both  original  and  re  arguments,  and, 

with    Mr.    Frank    Carter   Pope,    filed    a 

brief  for  appellant : 

Section  3477  of  the  United  States 
Revised  Statutes  (Comp.  Stat,  g  6383,  2 
Fed.  Stat.  Anno.  2d  ed.  p.  179)  is  mere- 
ly for  the  protection  of  the  government. 
It  seeks  to  prevent  the  acquiring  by 
strangers  of  speculative  interests  in 
claims,  such  as  may  naturally  inspire  ef- 
forts for  their  collection,  and  the  im- 
periling of  the  government's  rights 
through  the  need  of  dealing  with  sever- 
al persona  instead  of  one. 

Spofford  V.  Kirk,  97  U.  S.  484,  24 
L.  ed.  1032;  Goodman  v.  Kiblack,  102 
U.  S.  556,  26  L.  ed.  229;  Bailey  v.  United 
States,  109  U.  S.  432,  27  L.  ed.  988,  3 
Sup.  Ct.  Rep.  272;  Price  v.  Forrest,  173 
U.  S.  410,  43  L.  ed.  749, 19  Sup.  Ct.  Rep. 
434. 

Section  3477  does  not  apply  to  any 
transaction  or  fortuity  by  which  the  ex- 
istence, natural  or  legal,  of  one  person 
or  legal  entity,  is  terminated  and  an' 
other  succeeds  to  its  rights,  nor  to  any 
transfer  of  a  claim  by  operation  of  law. 
Inheritance  of  a  decedent's  estate,  an 
assignment  for  the  benefit  of  creditors, 
or  other  insolvency  proceedings,  bank- 
ruptcy, whether  involiintar\'  or  volun- 
tary, a  receivership  or  a  bequest  in  a 
vnllj  are  as  effectual  to  transfer  a  claim 

,    against  the  United  States  as  any  other 

.   claim. 

I  Erwin  v.  United  States,  97  U.  S.  392, 
24  L.  ed.  1065;  Butler  v.  Goreley,  146 
U.  S.  303,  36  L.  ed.  981,  13  Sup.  Ct. 
Rep.  84;  Goodman  v.  Niblack,  102  U.  8. 
566,  2ft  L.  ed.  229;  Price  v.  Forrest, 
supra. 

Assistant  Attorney  General  Dftvii  ar- 
gued the  cause  on  both  original  and  re- 
arguments,  and,  with  Special  Assistant 
to  the  Attorney  General  Went  worth, 
filed  a  brief  for  appellee: 

The  claim  sued  upon  is  void  under  U. 
8.  Rev.  Stat.  §  3477;  National  Bank  v. 
Downie,  218  U.  S.  346,  353.  54  L.  ed. 
1065,  1068,  31  Sup.  Ct.  Rep.  89.  20  Aon. 
Cos.  1116;  St.  Paul  ft  D.  R.  Co.  v. 
1149 


SA5-6ST  SUPREUE  COURT  OP  THE  UNITED  STATES.  Oct.  Tebm, 

United  Btatee,  112  U.  S.  733,  736,  28  States,  97  U.  S.  392,  24  L.  ed.   1065; 

L.  ed.  861,  862.  6  Sup.  Ct.   Rep.  366;  Spofi'urd    v.    Kirk,    97    V.    B.    484,    24 

apofford  V.  Kirk,  97  U.  S.  484,  488,  24  L.  ed.  1032;  Goodman  v.  Niblack,  102  U. 

L.  ed.  1032,  1034.  S.  556,  26  L.  ed.  229;  St.  Paul  &  D.  R. 

Mr.  Justice  UcKenuild.  delivered  the  f^J -^^'kI;  ^*'r?'R^^  ?^\'^^'  ^ 

ooinion  of  the  court-  ^-  *"■  ^^'  °  °"P-  *^''  "*P-  ^^    Bailey  v. 

""k;^.]..!  ™S"   Ih.  court  „<  el.».  S^^S"'"'  "»  "i,S- «?;  "  'i„'^- 

SCTvices  originally  payable  to  Ih.  Flor-  '?' "«  Hi^- 3»3,  36  L.  ed.  981,  13  Sup. 

id.  Central  4  PeSiieular  B.ilroad  Com  Si '^J'v  *'•,'?,'«"  so    T.''»^^  "Lf 

p-y,  to  who„  right,  it  had  .u.ee.d.d  ^j  ^  ^  !f,lf  ^'bJtI  T  ^^^  ^',  ^' 

through  merger  or  eon.olid.liou.    Hold-  Sj'  ,<■■  f 'I"!).  "1  US.  72,  40  L.  ed. 

ini!  that  heeanee  of  8  3477,  E6>..  Stat.,  '^j  "  ?»?■  <='•  J?P-  f";  '^"fVio'^^o 

Cjmp.  Slat.  S  6383,  2  Fed.  Stat.  Anno!  ""■  ™  "■  S-  ««.  43  I-  ed.  749,  19 

2d  ed.  p.  179  (July  29,  1846,  9  Stat,  at  '""Pi  "',  "'P"  !?  '  „  ■.  j    o.  . 

L.  41,  chap.  66,  and  Fehruary  26,  1853,  ^'•""l    '",,'',',"";  ''  Ft'^    ^'i"'' 

10  Stat,  at  L.  170,  chap.  81),  appellant  <*>odman  v.  N.hl.ek,  and  Friee  v.  For- 

eouia  not  maintain  the  action,  that  court  ""'  "«■>»«»?'■«"  »  the  genml 

diamisMd  it,  petition.  language  of  the  "cction  were  recognmd 

[6S6]     Section    3477.      "AH     trana-  '"■•••  »»'  J'"?"  "•  »".'  "  »''■'''  "■« 

fera    and    aaeignment.    made    of    any  """"  "f""!-     It™  intended  to  pre 

claim    upon    thS    United    State.,    or   of  ""t  fraud,  upon  the  Trea.ury    and  the 

u.y    part    or    .hare    thereof,    or    inter-  "■».«hie&  de.iged  to  he  remedied  "are 

est    therein,    whether    ab.olut.    or   con-  "■I"'!'  <■'':    ^'"''  ""  f""?"  ''"  "» 

ditional,    and    whatever    may    be    the  "«'"  °'  the  government  might  be  em- 

conaideration   therefor,   and   ill   powers  harra.aed  by  having  to  deal  w,lh  asveral 

of   attorney,    orders,    or   other   ailhori-  P'™"  >"""1  «'  ™i;  '<•'  •>!'  "»  >■■"«■ 

ties     for    receiving    payment     of     any  ducl.on  of  a  party  who  wa.  a  stranger 
inch    claim,    or   ot    any   part    or   share     ?    '''?    original    transaction       Second, 

thereof,    shall    be    absolutely    null    and  ""'    ''>','    '"»•'"    «'    •««'    ■    ''"" 

void,  unless  they  are  freel/  mad.  and  ■««'""  the  government  to  one  or  more 

eaeeuted  in  the  prescncs  of  at  least  two  ff""""  "'.  originally  interesled  in  it, 

attesting  witnes.e.,  after  the  allowance  '}•'  "fy.  "«""  ''=  convemently  opened 

of  such  a  claim,  the  ascertainment  of  the  !«  '"'}  ""P^P"  influences  in  prosecut- 

•mount  due,  and  the  isauing  of  a  war.  '?B  ">«   "l""  before   the  departments, 

rant  for  the  payment  therfof."  "»  =»"?■>  °' '      Congress,  as  desperate 

The  Seaboard  Air  Line  Railway  wa.  ""'■  »>■"  ''"  "»""' .'?,  oommBeii'  on 
originally  chartered  under  the  laws  of  "i™™».  "  often  suggest. 
TTOinia;  by  authorised  union  with  oth  .  We  <iannot  beheve  that  Congress  in- 
ers,  it  became  a  consolidated  corporation  tended  to  disoourage,  hinder,  or  obstruct 
under  the  laws  of  Virginia,  North  Car-  "■»  »"'•''?  ""S"  or  consolid.lion  ol 
olina.  South  Carolina,  Georgia,  ,nd  "orporations  aa  the  various  states  might 
Alaham.i  and  in  1903,  under  "articles  aulhonie  for  the  public  interest  There 
ot  agreement  of  merger  and  consolida-  ■•  "<>,  probability  that  the  United  Slates 
tion,"  and  the  atatute.  of  Georgia  and  ""'i  »""''.  "•I'jy  "•  fP".'  »'  ™'- 
Florida  (I  2173,  Code  of  Ga.  1895;  §  standing  claim,  from  .uch  union  ot  in- 
2812,  Gen.  Stat,  ot  Fl«,),  the  Florida  '•""?■'  ""1  f^'^}'  '»•  '••■il'  .^i'™ 
Centnil  i  Peninsular  Railroad,  a  Flor-  "'  be  more  deleterious  than  would  fol 
ids  corporation,  was  united  with  it.  As  l""  'li"'  Passing  to  heira,  deviaeea. 
agreed  and  provided  by  the  lawa  of  the  assignee,  in  bankruptcy,  or  receivers,  .11 
two  states,  the  rights,  privileges,  fran-  of  which  changes  ot  ownership  have 
ehi.ca,  and  all  property,  real,  personal,  been  declared  without  the  ambit  of  the 
and  mixed,  and  all  debts  on  every  ac-  statute.  The  same  principle  which  re- 
count, as  well  as  stock  subscriptions  and  quired  the  exceptions  heretofore  ap- 
otber  things  in  action  belonging  to  each  proved  applies  here, 
of  the  constituents,  were  transferred  to  The  judgment  of  the  court  below  is  re- 
and  Tested  in  the  consolidated  corpora-  versed  and  the  cause  remanded,  with  di- 
tion  without  further  act  or  deed,  "as  rection  to  afford  reasonable  opportunity 
effectually  a.  they  were  in  the  former  to  both  sides  for  taking  any  additional 
eompanies."  proof  rendered  neces.ary  by  the  with- 

Section    3477    has    been    before    this  drawal  by  the  United  Statea  of  a  stipn- 

court  many  times  tor  construetion  and  lation    upon    which    reliance    had    been 

application.    United  State,  v.  Gillis,  95  placed;  and  for  further  proceedings  in 

V.  8.  407,  24  I*  ed.  803;  Erwin  v.  United  conformity  with  thia  oi>iaion. 
tISO  SB*  U.  fi. 
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[6581  KANSAS  CITY  SOUTHERN  RAIL- 
WAY COMPANY  and  the  Texarkana  &. 
Fort  Smith  Railway  Company,  Plffs.  in 
Err., 

V. 

ROAD  IMPROVEMENT  DISTRICT  NUM- 
BER 6  of  Little  River  County,  Arkansas. 

(See  S.  C.  Reporter's  ed.  658-661.) 

ESrror  to  state  court  —  error  or  cer- 
tiorari. 

1.  The  validity  of  a  state  statute  un- 
der the  Federal  Constitution  having  been 
adequately  challenged  in  the  stat^  courts, 
the  case  may  be  brought  up  to  the  Federal 
Supreme  Court  by  writ  of  error,  and  cer- 
tiorari will  be  denied. 

Constitutional  law  ~  due  process  of 
law  —  eqnal  protection  of  the  laws  — 
public  Improvements. 

2.  A  state  legislature  may  create  tax- 
ing districts  to  meet  the  expense  of  local 
improvements,  and  may  fix  the  basis  of  tax- 
ation without  violating  U.  S.  Const.  14th 
Amend.,  unless  its  action  is  palpably  arbi- 
trary or  plain  abuse;  but  if,  however,  the 
statute  providing  for  the  tax  is  of  such  a 
character  that  there  is  no  reasonable  pre- 
sumption that  substantial  justice  generally 
will  be  done«  but  the  probability  is  that 
the  parties  will  be  taxed  disproportionately 

Note. — As  to  what  constitutes  due 
process  of  law,  generally — see  notes  to 
People  V.  O'Brien,  2  L.R.A.  255;  Kuntz 
V.  Sumption,  2  L.R.A.  655;  Re  Gannon, 
5  L.R.A.  359;  Ulman  .v.  Baltimore,  11 
L.R.A.  224;  Gilman  v.  Tucker,  13  L.R.A. 
304;  Pearson  v.  Yewdall,  24  L.  ed.  U. 
S.  436,  and  Wilson  v.  North  Carolina, 
42  L.  ed.  U.  S.  865. 

As  to  constitutional  equality  of  privi- 
leges, immunities,  and  protection,  gen- 
erally— see  note  to  Louisville  Safety 
Vault  &  T.  Co.  V.  Louisville  &  N.  R. 
Co.  14  L.R.A.  579. 

As  to  who  may  raise  objection  that 
taxation  statute  contains  an  unconstitu- 
tional discrimination — see  note  to  Pull- 
man Co.  V.  Knott,  59  L.  ed.  U.  S.  105. 

As  to  tax  or  assessment  for  public 
improvement  on  highway — see  note  to 
Graham  v.  Detroit,  44  L.R.A.(N.S.)  836. 

On  liability  of  railroad  right  of  way 
to  assessment  for  local  improvement — 
see  notes  to  Chicago,  M.  &  St.  P.  Jl.  Co. 
V.  Milwaukee,  28  L.R.A.  249;  Heman 
Constr.  Co.  v.  Wabash  R.  Co.  12  L.R.A. 
(N.S.)  112,  and  Georgia  R.  &  Bkg.  Co.  v. 
Decatur,  40  L.R.A.(N.S.)  935. 

On  necessity  of  special  benefit  to  sus- 
tain assessment  for  local  improvements 
— see  note  to  Re  Madera  Irrig.  Dist. 
Bonds,  14  L.R.A.  755,  and  Myles  Salt 
Co.  V.  Iberia  A  St.  M.  Drainage  Dist. 
L.R.A.1918E,  190. 
•5  Ij.  ed. 


to  each  other  and  to  the  benefit  conferred, 
the  law  cannot  stand  against  the  complaint 
of  one  so  taxed  in  fact. 

[For  othpr  canet,  sep  Constitutional  Law,  292- 
836,  550-581,  in  Digest  Sup.  Ct.  1908.] 

Constitutional  law  •—  equal  protection 
of  the  laws  —  public  improvements  — 
assessment  —  discrimination  against 
railway  company. 

3.  A  state  statute  which  sanctions  as- 
sessing a  railway  company  for  benefits  from 
a  highway  improvement  upon  a  theory 
which,  disregarding  area  and  distance  from 
the  highway,  assumes  that  9.7  miles  of  rail- 
way in  a  purely  farming  section,  treated  as 
an  aliquot  part  of  the  railway  system,  will 
receive  benefits  amounting  to  $67,900  from 
the  construction  of  11.2  miles  of  gravel 
road,  while  farm  lands  and  town  lots  are 
assessed  according  to  area  and  position, 
and  wholly  without  regard  to  their  value, 
the  improvements  thereon,  or  their  present 
or  prospective  use,  is  invalid  as  producing 
a  discrimination  against  the  railway  com- 
pany so  palpable  and  arbitrary  as  to 
amount  to  a  denial  of  the  equal  protection 
of  the  laws. 

[For  other  casen.  see  Constitutional  Law,  292~ 
336,  in  Digest  Sup.  Ct.  1908.] 

[No.  206J 

Argued  March   16  and  17,  1921.     Decided 

June  6,  1921. 

IN  ERROR  to  the  Supreme  Court  of 
the  State  of  Arkansas  to  review  a 
judgment  which  affirmed  a  judgment  of 
the  Circuit  Court  of  Little  River  Coun- 
ty, in  that  state,  upholding  certain  local 
improvement  assessments  against  a  rail- 
way company.  Reversed  and  remanded 
for  further  proceedings. 

See  same  case  below,  139  Ark.  424, 
215  S.  W.  656,  217  S.  W,  773. 

The  facts  are'^lated  in  the  opinion. 

Messrs.  Samuel  W.  Moore  and  James 
B.  McDonongh  argued  the  cause,  and, 
with  Messrs.  Frank  H.  Moore  and  A.  F. 
Smith,  filed  a  brief  for  plaintiffs  in  er- 
ror: 

Upon  the  undisputed  evidence,  the 
assessment  of  $67,900  against  the  prop- 
erty of  the  plaintiffs  in  error  is  palpably 
arbitrary,  unjust,  unreasonable,  and 
void,  and  denies  to  the  plaintiffs  in  er- 
ror the  equal  protection  of  the  laws,  and 
deprives  them  of  their  property  without 
due  process  of  law^  contrary  to  §  1  of 
the  14th  Amendment  to  the  Constitu- 
tion of  the  United  States. 

Gast  Realty  &  Invest.  Co.  v.  Schneider 
Granite  Co.  240  U.  S.  55,  60  L.  ed.  523, 
36  Sup.  Ct.  Rep.  254;  Hancock  v. 
Muskogee,  250  U.  S.  454,  63  L.  ed.  1081, 
39  Sup.  Ct.  Rep.  528;  Myles  Salt  Co.  ▼. 
Iberia  &  St.  M.  Drainage  Dist.  239  U. 
S.  478,  60  L.  ed.  392,  L.B.AJ918E,  190, 
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SUPREME  COUBT  OF  THE  UNITED  STATES.  Oct.  Tint, 

36  Snp.  Ct.  Rep.  204;  St  Louis  South  linois    C.    B.    Co.    263    lU.    689,    105 

western  R.   Co.   v.  Road  Improv.  Dist,  N.  E.  731. 

Comrs.  —  C.  C.  A.  — ,  265  Fed.  524;        Asaessme&ts  for  local  improvements  in 

Citizens'   Sav.   L.   Asso.   v.    Topeka,  2C  Arkansas  can  be  sustained  only  when  the 

Wall.  655,  22  L.  ed.  455;  Unioa  Tanh  beneflts    equal    the    assessments.      The 

Line  Co.  t.  Wright,  249  U.  S.  275,  63  benefits   represent   the  enhanoement  in 

L.  ed.  602,  39  Sup.  Ct.  Rep.  276.  value  in  the  property,  produced  b}'  the 

In  the  earlier  eases  it  was  held,  as  a  construction  of  the  improvement, 
matter  of  law,  that  the  right  of  way  oi        Rector  v.  Board  of  Improvement,  50 

a  railroad  was  incapable  of  being  bene-  Ark.  116,  6  S.  W.  519;  Kirst  v.  Street 

flted  by  local  improvements.  Improv.  Dial.  86  Ark.  1,  109  S.  W.  K6; 

Erie  V.  A.  Piece  of  Land,  175  Pa.  523,  Board   of   Improvement   v.    Pollard,  98 

34  Atl.   808;   Philadelphia  v.   Philadel-  Ark.  543,  136  8.  W.  967;  Kansas  City, 

phia,  W.  &  B.  B.  Co.  33  Pa.  41 ;  Junction  P.  *  Q.  R.  Co.  v.  Waterworks  Impror. 

R.  Co.  V.  Philadelphia,  88  Pa.  424;  Al-  Dist.  68  Arfc.  378,  59  S.  W.  248;  Ft. 

legheny  City  v.  Western  Pennsylvania  Smith    Light    ft    Traction    Co.    v.    Mo- 

R.  Co.  138  Pa.  375,  21  Atl.  763;  Bridge-  Donough,  119  Ark.  254,  177  S.  W.  926; 

port  V,  New  York  &  N.  H.  R.  Co.  36  Swepston  v.  Avery,  118  Ark.  303,  177 

Conn.  255,  4  Am.  Rep.  63;    Boston   v.  S.  W.  424;  St.  Louis  Southwestern  B. 

Boston  &   A.   R.  Co.  170  Mass.  95,  49  Co.  v.  Bed  River  Levee  Dist.  81  Ark. 

N.  E.  95;  Naugatucfc  R.  Co.  v.  Water-  562,    99    S.    W.    843;    Coftman    v.    St 

bury,  78  Conn,  193,  61  Atl.  474;  Erie  R.  Praneia  Drainage  Dist.  83  Ark.  64,  103 

Co.  T.  Paterson,  72  N.  J.  L.  83,  59  Atl.  S.  W.  179;  Moore  v.  Long  Prairie  Levee 

1031;  Detroit  G.  H.  ft  M.  0.  R.  Co.  v.  Dist.  98  Ark.  113,  135  8.  W.  819;  Ahem 

Grand  Rapids,  106  Mieh.  13,  28  L.R.A.  v-  Board  of  Improv.  Dist.  69  Ark.  68,  61 

793,   58   Am.    St   Rep.  466,    63   N;  W.  S.   W.   575;    Improvement   Dist.    v.    St 

1007;    Lehigh  Valley  R.   Co.    v.   Jersey  I^nis  Southwestern  R.  Co.  99  Ark.  508, 

City,  81  N.  J.  L.  290,  80  Atl.  228;  Chi-  139  S.  W.  308;  Peay  v.  Little  Rock,  32 

cago.  M.  &  St.  P.  R.  Co.  \.  Milwaukee  Ark.  31;  James  v.  Pine  Bluff,  49  Ark. 

89  Win.  506,  28  L.R.A.  249,  62  N.  W.  202,  4  S.  W.  760;  Craig  v.  Rusadlville 

417.     See  also  Lonisville  &  N.  R.  Co.  v.  Waterworks  Improv.  Dist.  84  Ark.  390, 

Barber   Asphalt   Paving  Co.   197   U.   S.  105  S.  W.  867;  Road  Improv.  Diat  t. 

430,  49  L.  ed.  819,  25  Sup.  Ct.  Rep.  466;  Glover,  86  Ark.  231,  110  S.  W.  1031. 
25  R.  C.  L.  144;  Bauman  v.  Ross,  167       The  plan  of  assessment  was  arbitrary, 

U.   8.  548,  42  L.  ed.   270,  17  Sup.   Ct,  unjust,  and  confiscatory. 
Rep.  966;  State,  Mangles,  Prosecutor,  v.       Kirst  v.  Street  Improv.  Diat.  86  Ark. 

Hudson  County,  55  N.  J.  L.  88,  17  L.R.A.  1.  109  S.  W.  526;  Union  Tank  Line  Co. 

785,  25  Atl.  322;  Tobie  v.  Brown  County,  '■    Wrieht,    supra;    Mylea    Salt    Co.   v. 

20    Kan.    14;    Minnesota    Rate    Cases  Iberia  &  St.  M,  Drainage  Diat.  239  D.  S. 

(Simpson  V.  Shepard)  230  U.  S   352   57  478,    60   L.   ed.   392,   L.B.A.1918E,  190, 

L.   ed.   1511,   48  L.R.A.(N.S  )    1151    33  36  Sup  Ct.  Rep.  204;  Qaat  Realty  ft  In- 

Rnp.  Ct  Bep  729,  Ann.  Cas.  3916A,  18  '•'^^^-  *^«-  ^-  Schneider  Granite  Co.  240 

New  York,  N.  H.  ft  H.  B.  Co.  v    Por[  ^  S.  55,  60  L.  ed.  523,  36  Sup.  Ct.  Bep. 

Cheater,  149  App.  Div.  893,  134  N.  Y.  ^^i' 

Supp.  883;  Cache  River  Drainage  Dist.  .   ^}*'  ^«'^  assessments,  arbitrary,  un- 

V.  Chicago  ft  E.  I.  R.  Co.  255  111.  398.  J«.st- ""d  nnreasonable  as  they  are,  con- 

99  N.  E.  635;  Kankakee  v.  Illinois  C,  R.  'J""'^    *"   ""'"'^"1    t»urden    on    inter- 

Co.  263  ni.  589,  105  N.  E.  731;  Union  state  commerce  w,-  h,  .„„„ 

mv  ■    ..       ,       J  -Li     ■  and  thereiore  a  mere  easement 

_    The  conjectural  and  possible  increases        (ju^don  ft  Ft.  8.  R.  Co.  v.  Vanght.  97 

m  tranaportmg  farm  products  resulting  ^rk    234,   133    S.    W.    1019;   Brown  v. 

from   the  possible  and   probable   clear-  Young,   69    Iowa,   625,  29   N.   W.  941; 

mg  up  and  cultivating  of  unimproved  Lidgerding  v.  Zign^o,  77  Minn.  421,  77 

lands,  as  a  matter  of  law  doea  not  con-  Am.  St.  Rep.  677,  80  N.  W.  360;  6  Am. 

Btitute  benefits  within  the  meaning  of  ft  Eng.  Enc.  Law,  531;  aayton  v.  Chi- 

the  Arkansas  act  under  discuaaion.  eago,  I.  ft  D.  R.  Co.  67  Iowa,  238,  25 

Cribbs  V.   Benedict,  64  Ark.  555,  44  N.  W.  150;  Hoffman's  Appeal,  118  Pa. 

8.  W.  707;  New  York,  N.  H.  ft  H.  R.  512,  12  Atl.  67. 

Co.  V.  Port  Cheater,  149  App.  Div.  893,        The    action   of    the    assessors,    in    in- 

134  N.  Y.  Supp.  883;  Cache  River  Drain-  eluding  the  improvements  on  petitioners' 

age  Dist  v.  Chicago  ft  E.  I.  R.  Co.  255  property,    and    including    the    personal 

III.  398,  99  N.  E.  635;  Kankakee  v.  II-  property,  and  taking  into  consideration 
1152  15a  U.  B. 
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all  its  intangible  values  and  its  use  in 
interstate  commerce,  necessarily,  and  as 
a  matter  of  law,  assesses  benefits  upon 
petitioners'  personal  property. 

Chicago,  M.  &  St.  P.  R.  Co.  v.  PhiUips, 
111  Iowa,  377,  82  N.  W.  787;  Chatham 
County  V.  Seaboard  Air  Line  R.  Co.  133 
N.  C.  216,  45  S.  E.  666. 

The  questions  involved  are  grave  and 
important.  Can  a  country  highway  of 
this  kind  be  built  by  local  assessments 
levied  upon  a  mere  easement  and  the 
use  of  the  same  by  a  railroad  company? 
The  contemplated  highway  is  a  public 
highway,  built  for  the  use  of  the  coun- 
ty and  the  public  in  general. 

Gray,  Limitations  of  Taxing  Power,  § 
1865,  note  85;  Detroit,  G.  H.  &  M.  R. 
Co.  V.  Grand  Rapids,  106  Mich.  13,  28 
L.R.A.  793,  68  Am.  St.  Rep.  466,  63  N. 
W.  1007;  Philadelphia  v.  Philadelphia, 
W.  A  B.  R.  Co.  33  Pa.  43;  Bridgeport 
V.  New  York  &  N.  H.  R.  Co.  36  Conn. 
255,  4  Am.  Rep.  63;  Junction  R.  Co.  v. 
Philadelphia,  88  Pa.  424;  Mt.  Pleasant 
V.  Baltimore  &  0.  R.  Co.  138  Pa.  365, 
11  L.R.A.  620,  20  Atl.  1062;  Chicago,  R. 
I.  &  P.  R.  Co.  V.  Ottumwa,  112  Iowa, 
300,  51  L.R.A.  763,  83  N.  W.  1074;  Bos- 
ton V.  Boston  &  A.  R.  Co.  170  Mass.  96, 
49  N.  E.  96;  Re  Gates,  6  Silv.  Sup.  Ct. 
390.  8  N.  Y.  Supp.  247;  Allegheny  City 
V.  Western  Pennsylvania  R.  Co.  1^8  Pa. 
375,  21  Atl.  763;  State,  New  Jersey  R.  & 
Transp.  Co.  Prosecutor,  ▼.  Elizabeth,  37 
N.  J.  L.  330. 

Mr.  John  J.  DuLaney  argued  the  cause, 
and,  with  Mr.  A.  D.  DuLaney,  filed  a 
brief  for  defendant  in  error: 

The  Arkansas  supreme  court  has  up- 
held the  correctness  of  using  the  ^^bene- 
fits'' basis  of  assessment  in  addition  to 
the  instant  case. 

Patterson  v.  Road  Improv.  Dist.  143 
Ark.  44,  219  S.  W.  341;  WUkinson  v. 
St.  Francis  Road  Improv.  Dist.  141  Ark. 
1G4,  216  S.  W.  304. 

The  franchise  value  and  personal  prop- 
erty of  the  railway  company  were  not 
included  in  the  assessment  of  benefits 
by  the  assessors  in  this  case. 

Branson  v.  Bush,  251  U.  S.  184,  64 
L.  ed.  218,  40  Sup.  Ct.  Rep.  113. 

This  court  will  not  review  purely  state 
questions  which  plaintiffs  in  error  seek 
to  bring  into  this  ease. 

Cleveland  &  P.  R.  Co.  v.  Cleveland, 
235  U.  S.  60,  59  L.  ed.  127,  35  Sup.  Ct. 
Rep.  21;  Chesapeake  &  O.  R.  Co.  v. 
McDonald.  214  U.  S.  191,  53  L.  ed.  963, 
29  Sup.  eft.  Rep.  546 ;  Marvin  v.  Trout, 
199  U.  S.  212,  50  L.  ed.  157,  26  Sup.  Ct. 
Rep.  31 ;  Hagar  v.  Reclamation  Dist.  Ill 
•5  Ii.  ed. 


IT.  S.  701,  28  L.  ed.  569,  4  Sup.  Ct.  Rep. 
663;  Walston  v.  Nevin,  128  U.  S.  578, 
32  L.  ed.  644,  9  Sup.  Ct.  Rep.  192; 
Mobile  County  v.  Kimball,  102  U.  S. 
691,  26  L.  ed.  238;  Spencer  v.  Merchant, 
125  U.  S.  345,  31  L.  ed.  763,  8  Sup.  Ct. 
Rep.  921;  Lee  v.  Central  of  Georgia  R. 
Co.  252  U.  S.  109,  64  L.  ed.  482,  40  Sup. 
Ct.  Rep.  254;  Withnell  v.  Ruecking 
Constr.  Co.  249  U.  S.  63,  63  L.  ed.  479, 
39  Sup.  Ct.  Rep.  200;  Hancock  v. 
Muskogee,  250  U.  S.  454,  63  L.  ed.  1081, 
39  Sup.  Ct.  Rep.  528;  Pullman's  Palace 
Car  Co.  v.  Pennsylvania,  141  U.  S.  18, 
35  L.  ed.  613,  3  Inters.  Com.  Rep.  595, 11 
Sup.  Ct.  Rep.  876;  King  v.  Portland,  184 
U.  S.  61,  46  L.  ed.  431,  22  Sup.  Ct.  Rep. 
290;  Willoughby  v.  Chicago,  235  U.  S. 
45,  59  L.  ed.  123,  35  Sup.  Ct.  Rep.  23; 
Baltimore  Traction  Co.  v.  Baltimore 
Belt  R.  Co.  151  U.  S.  137,  38  L.  ed.  102, 
14  Sup.  Ct.  Rep.  294;  Minnesota  Iron 
Co.  V.  Kline,  199  U.  S.  593,  50  L.  ed. 
322,  26  Sup.  Ct.  Rep.  159,  19  Am.  Neg. 
Rep.  625. 

Railway  property  is  subject  to  assess- 
ment to  help  pay  cost  of  constructing  a 
local  public  improvement  where  the  evi- 
dence shows  that  it  will  be  benefited 
thereby. 

Cleveland,  C.  C.  &  St.  L.  R.  Co.  v. 
Porter,  210  U.  S.  178,  52  L.  ed.  1012,  28 
Sup.  Ct.  Rep.  647;  Branson  v.  Bush, 
supra;  BelPs  Gap  R.  Co.  v.  Pennsylvania, 

134  U.  S.  237,  33  L.  ed.  895,  10  Sup.  Ct. 
Rep.  533;  Louisville  &  N.  R.  Co.  v.  Bar- 
ber Asphalt  Paving  Co.  197  U.  S.  430. 
49  L.  ed.  819,  25  Sup.  Ct.  Rep.  466; 
Illinois  C.  R.  Co.  v.  Decatur,  147  U.  S. 
190,  37  L.  ed.  132,  13  Sup.  Ct.  Rep.  293 ; 
Missouri  P.  R.  Co.  v.  Conway  County 
Bridge  Dist.  134  Ark.  292,  204  S.  W. 
630;  Gates  v.  Cypress  Creek  Drainage 
Dist.  135  Ark.  152,  205  S.  W.  293;  Hines 
v.  Road  Improv.  Dist.  145  Ark.  382, 
224  S.  W.  817;  St.  Louis  &  S.  P.  R.  Co. 
v.  Ft.  Smith  &  V.  B.  Bridge  Dist.  113 
Ark.  493,  168  S.  W.  1066;  Chicago,  R> 
I.  &  P.  R.  Co.  V.  Road  Improv.  Dist.  137 
Ark.  587,  209  S.  W.  725. 

The  railway  property  in  this  case  will 
be  benefited  by  the  construction  of  the 
proposed  highway  as  a  matter  of  law.     « 

Bush  V.  Delta  Road  Improv.  Dist.  141 
Ark.  247,  216  S.  W.  691;  Missouri  P. 
R.  Co.  V.  Conway  County  Bridge  Dist. 
142  Ark.  1,  218  S.  W.  189;  Burr  v. 
Beaver  Dam  Drainage  Dist.  145  Ark.  51, 
223  S.  W.  362;  Alcorn  v.  Bliss-Cook  Oak 
Co.  133  Ark.  118,  201  S.  W.  797;  Moore 
V.  Long  Prairie  Levee  Dist.  98  Axk.  113, 

135  S.  W.  819;  Davies  v.  Chicot  County 
Drainage  Dist.  112  Ark.  357,  166  S.  W. 
170;  mu  ▼.  Echols,  140  Ark.  474,  215  S. 
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W.  882;  Branson  ▼.  Bush,  251  U.  S.  184, 
64  L.  ed.  218,  40  Sup.  Ct.  Rep.  113; 
Spencer  v.  Merchant,  125  U.  S.  345,  31 
L.  ed.  763,  8  Sup.  Ct.  Rep.  921;  PhUlip 
Wagner  v.  Leser,  239  U.  S.  207,  60  L.  ed. 
230,  36  Sup.  Ct.  Rep.  66;  Houck  v. 
Little  River  Drainage  Dist.  239  U.  S.  254, 
HBO  L.  ed.  266,  36  Sup.  Ct.  Rep.  58;  Fall- 
brook  Irrig.  Dist.  v.  Bradley,  164  U.  S. 
112,  41  L.  ed.  369,  17  Sup.  Ct.  Rep.  56; 
Bauman  v.  Ross,  167  U.  S.  548,  42  L. 
ed.  270,  17  Sup.  Ct.  Rep.  966;  Davidson 
▼.  New  Orleans,  96  U.  S.  97,  24  L.  ed. 
616. 

The  finding  of  the  board  of  assessors 
and  commissioners  that  the  property  of 
the  railway  company  herein  will  be  bene- 
fited as  a  matter  of  fact,  and  the  ap- 
proval of  such  finding  by  the  highest 
court  in  Arkansas,  are  conclusive  on  this 
court. 

Fallbrook  Irrig.  Dist.  v.  Bradley,  164 
U.  S.  112,  41  L.  ed.  369, 17  Sup.  Ct.  Rep. 
56;  Spencer  v.  Merchant,  125  U.  S.  345, 
31  L.  ed.  763,  8  Sup.  Ct.  Rep.  921. 

Proper  legal  notice  was  given,  as  re- 
quired by  the  statute. 

Ballard  v.  Hunter,  204  U.  S.  241,  51 
L.  ed.  461,  27  Sup.  Ct.  Rep.  261 ;  Huling 
V.  Kaw  Valley  R.  &  Improv.  Co.  130 
U.  S.  559,  32  L.  ed.  1045,  9  Sup.  Ct.  Rep. 
603;  Winona  &  St.  P.  Land  Co.  v. 
Minnesota,  159  U.  S.  526,  40  L.  ed.  247, 
16  Sup.  Ct.  Rep.  83;  Paulsen  v.  Port- 
land, 149  U.  S.  30,  37  L.  ed.  637,  13 
Sup.  Ct.  Rep.  750. 

The  state  can  classify  property  for 
purposes  of  taxation. 

P.  S.  Royster  Quano  Co.  v.  Virginia, 

253  U.  S.  412,  64  L.  ed.  989,  40  Sup.  Ct. 
Rep.  561;  Watson  v.  State  Comptroller, 

254  U.  S.  122,  ante,  170,  41  Sup.  Ct. 
Rep.  44;  Lowe  v.  Kansas,  163  U.  S.  81, 
41  L.  ed.  78,  16  Sup.  Ct.  Rep.  1031; 
Tinsley  v.  Anderson,  171  U.  S.  101,  43 
L.  ed.  91,  18  Sup.  Ct.  Rep.  805;  Atchi- 
son, T.  ft  S.  F.  R.  Co.  v.  Matthews,  174 
U.  S.  105,  43  L.  ed.  913, 19  Sup.  Ct.  Rep. 
609;  American  Sugar  Ref.  Co.  v.  Louisi- 
ana, 179  U.  S.  89,  45  L.  ed.  102,  21  Sup. 
Ct.  Rep.  43;  Memphis  Gaslight  Co.  v. 
Taxing  Dist.  109  U.  S.  398,  27  L.  ed. 
976,  5  Sup.  Ct.  Rep.  205;  Bell's  Gap  R. 
Co.  V.  Pennsylvania,  134  U.  S.  232,  33 
L.  ed.  892,  10  Sup.  Ct.  Rep.  533;  St. 
Louis  Southwestern  R.  Co.  v.  Arkansas, 
235  U.  S.  350,  59  L.  ed.  265,  35  Sup.  Ct. 
Rep.  99 ;  Branson  v.  Bush,  251  U.  S.  184, 
64  L.  ed.  218,  40  Sup.  Ct.  Rep.  113; 
Bauman  v.  Ross,  167  U.  S.  589,  42  L.  ed. 
288,  17  Sup.  Ct.  Rep.  966;  Fallbrook 
Irrig.  Dist.  V.  Bradley,  164  U.  S.  176,  41 
L.  ed.  394, 17  Sup.  Ct.  Rep.  56;  Maxwell 
V.  Bugbee,  250  U.  S.  525,  63  L.  ed.  1124, 
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40  Sup.  Ct.  Rep.  6;  Keeney  v.  New  York, 
222  U.  S.  535,  56  L.  ed.  305,  38  L.R.A. 
(N.S.)  1139,  32  Sup.  Ct.  Rep.  105. 

Plaintiffs  in  error  have  not  been  dis- 
criminated against  unfairly. 

Branson  v.  Bush,  251  U.  S.  184,  61 
L.  ed.  218,  40  Sup.  Ct.  Rep.  113;  Mer- 
chants'  &  M.  Nat.  Bank  v.  Pennsylvania, 
167  U.  S.  461,  42  L.  ed.  236,  17  Sup.  Ct. 
Rep.  829;  Trimble  v.  Seattle,  231  U.  S. 
683,  58  L.  ed.  435,  34  Sup.  Ct.  Rep.  218; 
Walston  V.  Nevin,  128  U.  S.  578,  32  L. 
ed.  544,  9  Sup.  Ct.  Rep.  192. 

On  due  process  of  law  see : 

Davidson  v.  New  Orleans,  96  U.  S. 
97,  24  L.  ed.  616;  Green  v.  Frazier,  253 
U.  S.  233,  64  L.  ed.  878,  40  Sup.  Ct. 
Rep.  501;  Giozza  v.  Tiernan,  148  U.  S. 
657,  37  L.  ed.  599,  13  Sup.  Ct.  Rep.  721 ; 
Holden  v.  Hardy,  169  U.  S.  366,  42  L. 
ed.  780,  18  Sup.  Ct.  Rep.  383;  Ochoa  v. 
Hernandez  y  Morales,  230  U.  S.  161,  57 
L.  ed.  1437,  33  Sup.  Ct.  Rep.  1003; 
Turpin  v.  Lemon,  187  U.  S.  51,  47  L.  ed. 
70,  23  Sup.  Ct.  Rep.  20;  Norwood  v. 
Baker,  172  U.  S.  269,  43  L.  ed.  443,  19 
Sup.  Ct.  Rep.  187;  Kennard  v.  Louisiana, 
92  U.  S.  480,  23  L.  ed.  478;  Leeper  v. 
Texas,  139  U.  S.  462,  35  L.  ed.  225,  11 
Sup.  Ct.  Rep.  577;  Kilboum  v.  Thomp- 
son, 103  U.  S.  168,  26  L.  ed.  377;  Walker 
V.  Sauvinet,  92  U.  S.  90,  23  L.  ed.  678. 

Was  the  assessment  of  $67,900  worth 
of  benefits  on  the  railway  property,  un- 
der all  the  facts  of  this  ease,  so  arbi- 
trary, unjust,  capricious,  and  confisca- 
tory as  to  deprive  the  railway  company 
of  its  property  without  due  process  of 
law,  as  forbidden  by  the  14th  Amend- 
ment f 

Houck  V.  Little  River  Drainage  Dist. 
239  U.  S.  262,  265,  60  L.  ed.  273,  274,  36 
Sup.  Ct.  Rep.  58;  (Goldsmith  v.  €^eo^ge 
G.  Prendergast  Constr.  Co.  252  U.  S.  12, 
64  L.  ed.  427,  40  Sup.  Ct.  Rep.  274;  Em- 
bree  v.  Elansas  City  A  L.  B.  Road  Dist. 
240  U.  S.  242,  60  L.  ed.  624,  36  Sup.  Ct. 
Rep.  317;  Withnell  v.  Ruecking,  Constr. 
Co.  249  U.  S.  63,  63  L.  ed.  479,  39  Sup. 
Ct.  Rep.  200;  Hancock  v.  Muskogee,  250 
U.  S.  454,  63  L.  ed.  1081,  39  Sup.  Ct.  Rep. 
528;  Branson  v.  Bush,  supra;  Mt.  St. 
Mary's  Cemetery  Asso.  v.  Mullins,  248 
U.  S.  501,  63  L.  ed.  383,  39  Sup.  Ct  Rep. 
173;  Phillip  Wagner  v.  Leser,  239  U.  S. 
216,  60  L.  ed.  236,  36  Sup.  Ct.  Rep.  66; 
Wagner  v.  Covington,  251  U.  S.  95,  64 
L.  ed.  157,  40  Sup.  Ct.  Rep.  94;  St. 
Louis  Southwestern  R.  Co.  v.  Arkansas, 
235  U.  S.  350,  59  L.  ed.  265,  35  Sup.  Ct. 
Rep.  99;  Shaffer  v.  Carter,  252  U.  8.  37, 
64  L.  ed.  445,  40  Sup.  Ct.  R^p.  226; 
American  Mfg.  Co.  v.  St.  Louis,  250  U. 
S.  463,  63  L.  ed.  1087,  39  Sup.  Ct.  Rep. 
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522;  Henderson  Bridge  Go.  ▼•  Hender- 
son, 173  U.  S.  613,  43  L.  ed.  830, 19  Sup. 
Ct.  Rep.  653;  Kelly  v.  Pittsburgh,  104 
U.  S.  78,  26  L.  ed.  658;  Fallbrook  Irrig. 
Dist.  V.  Bradley,  164  U.  S.  176.  41  L. 
ed.  394,  17  Sup.  Ct.  Rep.  56;  Southern 
P.  Co.  V.  Bogert,  250  U.  S.  483,  63  L. 
ed.  1099,  39  Sup.  Ct.  Rep.  533;  Chicago 
&  E.  I.  R.  Co.  V.  Collins  Produce  Co. 
249  U.  S.  186,  63  L.  ed.  552,  39  Sup.  Ct. 
Rep.  189 ;  Western  U.  Teleg.  Co.  v.  Atty. 
Gen.  125  U.  S.  530,  31  L.  ed.  790,  8  Sup. 
Ct.  Rep.  961. 

The  procedure  was  lawful  under  a  val- 
id statute,  and  the  road  district  was 
validly  organized  pursuant  thereto. 

Jett  Bros.  Distilling  Co.  v.  CarroUton, 
252  U.  S.  1,  64  L.  ed.  421,  40  Sup.  Ct. 
Rep.  256;  Kelly  v.  Pittsburgh,  104  U.  S. 
78,  26  L.  ed.  658. 

The  railway  company  had  proper  legal 
notice,  a  chance  to  be  heard  on  the  ques- 
tion of  amount  of  assessment  of  bene- 
fits, and  the  right  of  appeal. 

Embree  v.  Kansas  City  &  L.  B.  Road 
Dist.  240  U.  S.  242,  60  L.  ed.  624,  36 
Sup.  Ct.  Rep.  317;  Lent  v.  Tillson,  140 
U.  S.  316,  35  L.  ed.  419, 11  Sup.  Ct.  Rep. 
835;  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v. 
Backus,  154  U.  S.  421,  38  L.  ed.  1031, 
14  Sup.  Ct.  Rep.  1114;  Palmer  v.  Mc^ 
Mahon,  133  U.  S.  660,  33  L.  ed.  772,  10 
Sup.  Ct.  Rep.  324;  Walton  v.  Nevin,  128 
U.  S.  578,  32  L.  ed.  544,  9  Sup.  Ct.  Rep. 
192 ;  Fallbrook  Irrig.  Dist.  v.  Bradley,  164 
U.  S.  112,  41  L.  ed.  369, 17  Sup.  Ct.  Rep. 
56;  Hagar  Reclamation  Dist.  Ill  U.  S. 
701,  28  L.  ed.  569,  4  Sup.  Ct.  Rep.  663; 
Bauman  v.  Ross,  167  U.  S.  548,  42  L. 
ed.  270,  17  Sup.  Ct.  Rep.  966 ;  Hibben  v. 
Smith,  191  U.  S.  310,  48  L.  ed.  195,  24 
Sup.  Ct.  Rep.  88;  Spencer  v.  Merchant, 
125  U.  S.  345,  31  L.  ed.  763,  8  Sup.  Ct. 
Rep.  921 ;  Wells,  F.  &  Co.  v.  Nevada,  248 
U.  S.  165,  63  L.  ed.  190,  39  Sup.  Ct.  Rep. 
62;  Soliah  v.  Heskin,  222  U.  S.  523,  56 
L.  ed.  294,  32  Sup.  Ct.  Rep.  103;  Pear- 
son V.  Tewdall,  95  U.  S.  294,  24  L.  ed. 
436;  Turner  v.  Wade,  254  U.  S.  64,  ante, 
134,  41  Sup.  Ct.  Rep.  28 ;  Mt.  St.  Mary's 
Cemetery  Asso.  v.  MuUins,  248  U.  S.  501, 
63  L.  ed.  383,  39  Sup.  Ct.  Rep.  173; 
Davidson  v.  New  Orleans,  96  U.  S.  97,  24 
L.  ed.  616 ;  Londoner  v.  Denver,  210  U.  S. 
380, 52  L.  ed.  1110,  28  Sup.  Ct.  Rep.  708. 

In  the  absence  of  clear  proof  to  the 
contrary,  the  validity  of  the  assessment 
on  the  railway  property  in  this  case  is 
presumed. 

Hines  v.  Road  Improv.  Dist.  145  Ark. 
382,  224  S.  W.  817 ;  Mt.  St.  Mary's  Ceme- 
tery  Asso.  v.  Mullins,  248  U.  S.  505,  63 
L.  ed.  383,  39  Sup.  Ct.  Rep.  173;  Phillip 
Wagner  v.  Leser,  239  U.  S.  207,  60  L. 
•5  Ij.  ed. 


ed.  230,  36  Sup.  Ct.  Rep.  66;  Withnell 
V.  Ruecking  Constr.  Co.  249  U.  S.  71, 
63  L.  ed.  484,  39  Sup.  Ct.  Rep.  200. 

The  judgment  of  the  road  commission- 
ers and  assessors  should  be  re8i)ected. 

Bmshaber  v.  Union  P.  R.  Co.  240  U. 
S.  1,  60  L.  ed.  493,  L.R.A.1917D,  414,  36 
Sup.  Ct.  Rep.  236,  Ann.  Cas.  1917B,  713; 
Spring  Valley  Waterworks  v.  Schottler, 
110  U.  S.  354,  28  L.  ed.  176,  4  Sup.  Ct 
Rep.  48;  Missouri  P.  R.  Co.  v.  Monroe 
County  Road  Improv.  Dist.  137  Ark.  57^ 
209  S.  W.  728;  Rogers  v.  Highway  Im- 
prov. Dist.  139  Ark.  325,  213  S.  W.  749; 
Board  of  Improvement  v.  Southwestern 
Gas  A  E.  Co.  121  Ark.  105,  180  S.  W. 
764;  Gates  v.  Cypress  Creek  Drainage 
Dist.  135  Ark.  156,  205  S.  W.  293;  Al- 
corn V.  Bliss-Cook  Gak  Co.  133  Ark. 
125,  201  S.  W.  797;  WUkinson  v.  Road 
Improv.  Dist.  141  Ark.  168,  216  S.  W. 
304;  Missouri  P.  R.  Co.  v.  Conway  Coun- 
ty Bridge  Dist.  142  Ark.  1,  218  S.  W. 
189;  St.  Louis  A  S.  F.  R.  Co.  v.  Ft.,  Smith 
&  y.  B.  Bridge  Dist.  113  Ark.  496,  168 
S.  W.  1066;  Louis viUe  N.  B.  Co.  v. 
Barber  Asphalt  Paving  Co.  197  U.  S. 
433,  49  L.  ed.  819,  25  Sup.  Ct.  Rep.  466; 
Nettles  V.  Hazelwood  Road  Improv.  Dist. 
144  Ark.  632,  223  S.  W.  399;  Mattingly 
V.  District  of  Columbia,  97  U.  S.  692, 
24  L.  ed.  1100;  Hagar  v.  Reclamation 
Dist.  Ill  U.  S.  701,  28  L.  ed.  569,  4  Sup. 
Ct.  Rep.  663. 

The  assessment  of  the  benefits  and 
levy  of  a  special  tax  thereon,  on  the 
railway  property,  does  not  violate  the 
interstate  commerce  clause  of  the  United 
States  Constitution. 

Wells,  F.  &  Co.  V.  Nevada,  248  U.  S. 
165,  63  L.  ed.  190,  39  Sup.  Ct.  Rep.  62; 
St.  Louis  Southwestern  R.  Co.  v.  Arkan- 
sas, 235  U.  S.  350,  59  L.  ed.  265,  35  Sup. 
Ct.  Rep.  99;  Wisconsin  &  M.  R.  Co.  v. 
Powers,  191  U.  S.  379,  48  L.  ed.  229,  24 
Sup.  Ct.  Rep.  107;  Underwood  Type- 
writer Co.  V.  Chamberlain,  254  U.  S.  113, 
ante,  165,  41  Sup.  Ct.  Rep.  45;  Atlantic 
ft  P.  Teleg.  Co.  v.  Philadelphia,  190  U. 
S.  160,  47  L.  ed.  995,  23  Sup.  Ct.  Rep. 
817;  Robbins  v.  Taxing  Dist.  120  U.  S. 
489,  30  L.  ed.  694,  1  Inters.  Com.  Rep. 
45,  7  Sup.  Ct.  Rep.  592 ;  Gloucester  Fer- 
ry Co.  V.  Pennsylvania,  114  U.  S.  196, 
29  L.  ed.  158,  1  Inters.  Com.  Rep.  382, 

5  Sup.  Ct.  Rep.  826;  Fieklen  v.  Taxing 
Dist.  145  U.  S.  1,  36  L.  ed.  601,  4  Inters. 
Com.  Rep.  79,  12  Sup.  Ct.  Rep.  810; 
Western  U.  Teleg.  Co.  v.  Texas,  105  U. 
S.  460,  26  L.  ed.  1067;  Qeveland,  C.  C. 

6  St.  L.  R.  Co.  V.  Backus,  154  U.  S.  439, 
38  L.  ed.  J041,  4  Inters.  Com.  Rep.  677, 
14  Sup.  Ct.  Rep.  1122;  Adams  Exp.  Co. 
V.  Ghio  State  Auditor,  165  U.  S.  194,  41 
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L.  ed.  683, 17  Sup.  Ct.  Rep.  305 ;  Galves- 
ton, H.  &  S.  A.  R.  Co.  V.  Texas,  210  U. 
S.  217,  52  L.  ed.  1031,  28  Sup.  Ct.  Rep. 
638;  Union  Tank  Line  Co.  v.  Wright, 
249  U.  S.  275,  63  L.  ed.  602,  39  Sup.  Ct. 
Rep.  276;  Postal  Teleg.  Cable  Co.  v. 
Adams,  155  U.  S.  688,  30  L.  ed.  311,  6 
Inters.  Com.  Rep.  1,  15  Sup.  Ct.  Rep. 
268,  360;  Philadelphia  &  R.  R.  Co.  v. 
Pennsylvania,  15  Wall.  232,  21  L.  ed. 
161;  New  York,  L.  E.  &  W.  R.  Co.  v. 
Pennsvlvania,  158  U.  S.  431,  39  L.  ed. 
1043,  15  Sup.  Ct.  Rep.  896 ;  Kansas  City, 
Ft.  S.  &  M.  R.  Co.  v.  Botkin,  240  U.  S. 
227,  60  L.  ed.  617,  36  Sup.  Ct.  Rep.  261; 
Pulaski  County  Bd.  of  Equalization 
Cases,  49  Ark.  533,  6  S.  W.  1. 

Mr.  Justice  McReynolds  delivered  the 
opinion  of  the  court: 

Proceeding  under  Act  338,  1915  Ses- 
sion, Arkansas  legislature,  the  county 
court  created  and  fixed  the  [650]  bound- 
aries of  "road  improvement  district  No. 
6  of  Little  River  county."  They  include 
approximately  25,000  acres,  and  within 
them  there  are  9.7  miles  of  main  track 
railroad  owned  and  operated  by  pe- 
titioners, Kansas  City  Southern  Railway 
Company  and  Texarkana  ft  Fort  Smith 
Railway  Company,  together  with  the 
corresponding  right  of  way,  covering 
130  acres,  and  requisite  station  build- 
ings. 

Little  River  county  is  distinctly  agri- 
cultural, has  an  area  of  546  square 
miles,  and  16,000  inhabitants.  The  im- 
provement district  was  created  for  the 
purpose  of  constructing  11.2  miles  of 
gravel  road  through  taxation  upon  real 
property,  defined  by  the  statute  as  "land, 
improvements  thereon,  railroads,  rail- 
road right  of  way  and  improvements 
thereon,  including  public  buildings, 
sidetracks,  etc.,  and  tramroads." 

A  duly  appointed  board  assessed  the 
benefits  to  plaintiff  in  error's  property 
on  account  of  the  proposed  road  at 
$7,000  per  mile  of  main  track,— $67,900. 
They  divided  the  farming  lands  into  five 
zones,  determined  by  distance  from  the 
highway,  and  assessed  uniform  benefits 
upon  all  within  the  same  zone  without 
regard  to  improvements  or  market  value, 
— in  the  first,  $12  per  acre,  second,  $10, 
third,  $8,  fourth,  $6,  and  fifth,  $4.  Town 
lots  were  likewise  assessed  without  ref- 
erence to  value  or  improvements  at  $10, 
$15,  $20,  and  $25  each,  according  to  lo- 
cation. A  pipe  line,  telephone  line,  and 
telegraph  line  were  severally  assessed  at 
$2,500,  $300,  and  $300  per  mile,  withoat 
any  designated  basis. 

Petitioners  duly  maintained  that  the 
assessment  upon  their  property  was  un- 

Mise 


equal,  arbitrary,  unreasonable,  and  in 
violation  of  the  due  process  and  equal 
protection  clauses  of  the  14th  Amend- 
ment. The  state  courts  held  to  the  con- 
trary, and  in  effect  declared  the  statute 
providing  for  the  road  improvement  dis- 
trict authorized  the  action  taken  by  the 
board,  and  that,  so  construed,  it  was  a 
[660]  valid  enactment.  139  Ark.  424, 
215  S.  W.  656,  217  S.  W.  773.  The  valid- 
ity of  the  statute  having  been  adequately 
challenged,  the  cause  is  properly  here 
upon  writ  of  error,  and  the  petition  for 
certiorari  will  be  denied. 

The  settled  general  rule  is  that  a  state 
legislature  "may  create  taxing  districts 
to  meet  the  expense  of  local  improve- 
ments, and  may  fix  the  basis  of  taxation 
without  encountering  the  14th  Amend- 
ment unless  its  action  is  palpably  arbi- 
trary or  a  plain  abuse."  Gast  Realty  & 
Invest.  Co.  v.  Schneider  Granite  Co.  240 
U.  S.  55,  60  L.  ed.  523,  36  Sup.  Ct.  Rep. 
254;  Houck  v.  Little  River  Drainage 
Dist.  239  U.  S.  254,  262,  60  L.  ed.  266, 
273,  36  Sup.  Ct.  Rep.  58.  Ordinarily, 
the  levy  may  be  upon  lands  specially 
benefited  according  to  value,  position, 
area,  or  the  front-foot  rule.  French  v. 
Barber  Asphalt  Paving  Co.  181  U.  S. 
324,  342,  45  L.  ed.  879,  889,  21  Sup.  Ct 
Rep.  625;  Cass  Farm  Co.  v.  Detroit,  181 
U.  S.  396,  397,  45  L.  ed.  914,  915,  21  Sup. 
Ct.  Rep.  644;  Louisville  A  N.  R.  Co.  t. 
Barber  Asphalt  Paving  Co.  197  U.  S. 
430,  49  L.  ed.  819,  25  Sup.  Ct.  Rep.  466; 
Withnell  v.  Ruecking  Constr.  Co.  249  U. 
S.  63,  63  L.  ed.  479,  39  Sup.  Ct.  Rep. 
200;  Hancock  v.  Muskogee,  250  U.  S. 
454,  63  L.  ed.  1081,  39  Sup.  Ct.  Rep. 
528;  Branson  v.  Bush,  251  U.  S.  182,  64 
L.  ed.  215,  40  Sup.  Ct.  Rep.  113. 

If,  however,  the  statute  providing  for 
the  tax  is  "of  such  a  character  that 
there  is  no  reasonable  presumption  that 
substantial  justice  generally  will  be 
done,  but  the  probability  is  that  the 
parties  will  be  taxed  disproportionately 
to  each  other  and  to  the  benefit  con- 
ferred, the  law  cannot  stand  against  the 
complaint  of  one  so  taxed  in  facf* 
Gast  Realty  &  Invest.  Co.  v.  Schneider 
Granite  Co.  supra. 

The  statute  under  consideration  pre- 
scribes no  definite  standard  for  determ- 
ining benefits  from  proposed  improve- 
ments. The  assessors  made  estimates  as 
to  farm  lands  and  town  lots  according; 
to  area  and  position,  and  wholly  without 
regard  to  their  value,  improvemeLi& 
thereon,  or  their  present  or  prospective 
use.  On  the  other  hand,  disregarding 
both  area  and  position,  they  undertook 
to  estimate  benefits  to  the  property  of 
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plaintiffs  in  error  without  discloaing  anj  for  damuM  r«ulting  from  iie|:ligent  delav 

buia  therefor,  but  apparently  according  *"  deUTerlng  a  meiBage  while  its  talegratA 

to  Bome  vague  speculation  lui  to  present  ?y**™  '"•  P^"^*  ,*" ,""  J^'j'*  ".•*'?' 

worth  and  possible  future  inorei^  «-  p:.lSir^l^p"Li^Lr    'j'S?  '^l 

rS^t^    ^'^'"v    ^"'Fi"*     ^"^     P.«Mengers  foig,  i„  the  exdu.We  posseBBion   .nd^coa- 

[««1]    which  would   enhance   its   value,  trol   of  the   Federal   government,   and   was 

considered   as  a  component  part  of  the  being  operated  hj  the  PottmHstor  General, 

system.  Telegraphs  —  liability  —  proflmnnttoii 

Obviously,     the     railroad     eompaniea  or   President   —  Eovernmcnt   opera- 
have    not   been    treated   like   individual  tlon. 

owners,  and  we  think  the  discrimination  2.  The  provitioo  in  the  proploumtion 
so  palpable  and  arbitrary  as  to  amount  "'  the  Prwii dent  of  July  22,  lt)!8.  tnking 
to  a  denial  of  the  eqnal  protection  of  the  '"'•'  ""  telegraphs,  that  'until  and  except 
Uw  Benefits  fro:2.oc^.  iinpr^vements  ^1%^.  Z\^X'tn>^^^JZV^ 
must  be  eatimated  upon  eontiguous  orders  otherwiM  provide,  the  ownerB,  man- 
property  according  to  some  stand-  agers,  board  of  directors,  receivers,  oDTu-crs, 
ard  which  will  probably  produce  approx-  and  employees  of  the  various  tete;!raph  and 
imately  correct  general  results.  To  say  telephone  systems  shall  continue  the  opera- 
that  9.7  miles  of  railroad  in  a  purely  "°°  thereof  in  the  usual  and  ordinary 
larminK  section,  treated  as  an  aliquot  ^?^"^  *>'  *•"'  husinesa  of  said  systems,  in 
part  of  the  whole  system,  will  receive  ""•  ■^""**  "^  *'"'!'"  "«pe<^"'=  compsmfs. 

i o,„ .; ,f  ftcTonn   *.  _   .k  asBociationi,  organ  nations,  owners,  or  man. 

benefits  amounting  to  $67,W)0  from  the  ,,  ^h^  „«^           be."  does  not  leave 

construction  of  11.2  miles  of  gravel  road  n.e   telegraph   companies   open   to  auit   for 

seems  wholly  improbable,  if  not  impos-  damages  resulting  from  nepligent  delay  in 

xible.      Classification,  of   course,   is   per-  the  transinissian  of  a  message  while  under, 

raissible,   but   we   can    find   no   adequate  government   control.     This   provision   ia  in 

reason  for  what  has  been  attempted  in  i"  "ay  inconsistent  with  holding  that  the 

the  present  case.     F.  S.  Royster  Guano  P"8'dent  took  possession  of  anS  operated 

Co.  V.  Vireinia,  253  U.  S.  412,  415,  64  ""    *^\n"P^    V^tf""*.    "    distinguislied 

L.  ed.  9897990,  40  Sup.  Ct.  Rep!  560.    It  X  ^em^  ""  '  '  '""''""""  "*^  °^"' 

is  doubtful  whether  any  very  substantial  j^i^.p^.  _  lubiiity  _  ^vernment 

appreciation    in    value    of    the   railroad  operation    -    order    of     Poa.nmster 

property  withm  the  district  will  result  General. 

from  the  improvements;  and  very  clear-  3.  The  Postmaster  General's  order  of 
1y  it  cannot  he  taxed  upon  some  fanciful  August  1,  1919,  that  "until  further  notice 
view  of  future  eaminfra  and  distributed  tbo  telegraph  and  telephone  comimiiies 
values,  while  all  other  property  is  s""*"  continue  operation  in  the  ordinary 
assessed  solely  according  to  area  and  po-  *°V™  business  tbrough  regular  chan- 
sition.  Rsiliiad  property  may  not  be  ^Sloy^es'  '  "wltr'coE^^A  'h^ 
burdened  for  local  improvements  upon  a  per^formance 'of  their  present  duties,  report- 
basis  so  wholly  diilerent  from  that  used  {ng  to  the  same  officers  as  heretofore  and 
for  ascertaining  the  contribution  de-  on  the  same  terms  of  employment."  does 
manded  of  individual  owners  as  neces-  not  leave  the  telegraph  company  open  to 
sarily  to  produce  manifest  inequality.  »uit  for  damages  resulting  from  nepligent 
Equal  protection  of  the  law  must  be  ex-  ^^}^7  '"",  **>"  transmission  of  a  message 
tended  to  all.  "'"'^  "'"'"  go''"""^"^  -^""trol. 

The   judgment   of  the   court   below   is  Telcgrapha   -   liability   -   Kovernnient 

reversed   and    the   cause   remanded    for  *''!f'!!:K°"„,„„^i"l''"?l'"  ,,,.   „„„,„  ,    „. 

a     ,,                        ...                 .      .            -  A     J.  4.   Xne    provision    in    the    contrni^t    ol 

further     proceedings     not     mconaistent  Qctoher    B,    1918,    between    the    Postma-ter 

With  this  opinion.  General  and  the  Western  Union  Telegraph 

Company,    that    "the    Postmaster    General 

shall  pay,  or  save  tin.-  owner  harmless  from, 

[6631   WESTERN  UNION  TELEGRAPH  ^n  eipensea  incident  to  or  growing  out  of 

COMPANY.  Petitioners,  the   possession,   operation    and   use   of   the 

V.  property  taken   over   during  the   period  of 

8.  B.  POSTON.  Federal  control.    He  shall  aleo  pay  or  save 

iB^  o   r>   D»  «  .    '    -J   Rflo  na-r  i  the  owner  harmless  from  all  judgments  or 

(HeeB.C.  Reporter  sed.  863-867.)  ^^^^^^    ^1,^^   ^^^    ^e   recovered   or    issued 

Telegraphs  —  liability  —  ellect  of  gov-  against,   and   ail    fines   and    penalties    that 

may  be  imposed  upon  it  by  reason  of  any 

eause  of  aetion  arising  out  of  Federal  con- 

Hotfl.— On  Federal   control   of  public  I  8  A.L.R.  !tG!l;  Spring  v.  American  Teleg. 

ntilities— see  notes  to  Dsntzler  Lumber  &  Teleph.  Co.  !0  A.L.R.  !l.5(i,  and 
Co.  V.  Texas  &  P.  R.  Co.  4  A.L.R.  1880;  j  Com.  v.  Louisville  &  K.  R.  Co.  11  A.L.R. 
Peaeock  v.  Detroit,  Q.  H.  &  M.  B.  Co.  1 1450. 
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trol  or  uiytbing  done  or  omitted  in  the  < 
{NMseeaion,  operiition,  use  or  control  of  iti 
propertj  during  the  period  of  Federal  eon- 
irol,  except  judgments  or  decrees  founded 
on  obligations  of  the  owner  to  tbe  Foat- 
maater  General  of  the  United  Statea," 
merely  providea  indemnity,  and  does  not 
make  the  company  liable  for  damages  re- 
Hulting  from  negligent  delay  in  delivering 
a  mesaage  while  under  goTernment  control. 

[No.  293.] 


ON  WRIT  of  Certiorari  to  tbe  Su- 
preme Court  of  tbe  State  of  South 
Carolina  to  review  a  judgment  which 
affirmed  a  judgment  of  tbe  Coart  of 
Common  Pleas  for  Williamsburg  Coun- 
tj,  in  that  state,  against  a  telegraph 
eompany  for  damages  resulting  from 
negligent  delay  in  delivering  a  message 
while  under  government  control.  Re- 
.versed. 

See  same  case  below,  —  S.  C.  — ,  107 
S.  E.  516. 

The  facts  are  stated  in  the  opinion, 

Messers.  Bosh  Taggut  and  Franda 
Raymond  Stark  argued  the  cause,  and, 
with  Messrs.  P.  A.  Willcox,  F.  L.  WiU- 
cox,  and  Henry  E.  Davis,  filed  a  brief 
for  petitioner: 

During  the  period  of  Federal  possea- 
sion  and  control  extending  from  August 
1,  ISIS,  to  August  1,  1019,  the  United 
States  was  in  the  absolute,  complete, 
and  exclusive  possession  and  control  of 
the  systems  of  the  wire  companies,  and 
was  operating  them  as  governmental 
agencies. 

Dakota  Cent.  Teleph.  Co.  v.  South 
Dakota,  250  U.  S.  163,  63  L.  ed.  910,  4 
A.L.B.  1023,  P.U.R.1919D,  717,  39  Sup. 
Ct.  Rep.  507;  Southwestern  Teleg.  & 
Teleph.  Co.  v.  Houston,  256  Fed.  690; 
Noithern  P.  R.  Co.  v.  North  Dakota,  250 
U.  8.  135,  63  L.  ed.  897,  P.U.R.1919D, 
705,  39  Sup.  Ct.  Rep.  502, 18  N.  C.  C.  A. 
878;  Burleson  v.  Dempcy,  250  U.  S.  191, 
63  L.  ed.  929,  39  Sup.  Ct.  Rep.  511 ;  Pub- 
lie  Service  Comrs.  v.  New  England 
Teleph.  £  Teleg.  Co.  232  Mass.  465,  4 
A.L.R.  1662,  P.U.R.1919D,  49,  122  N.  E. 
507;  Macleod  v.  New  England  Teleph. 
&  Teleg.  Co.  250  U.  S.  195,  63  L.  ed.  934, 
89  Sup.  Ct.  Rep.  511;  Kansas  v.  Bur- 
leson, 250  U.  S.  188,  63  L.  ed.  926,  39 
Kup.  Ct.  Rep.  512;  Commercial  Cable 
Co.  V.  Burleson,  250  U.  S.  360,  63  L.  ed. 
3030,  39  Sup.  Ct.  Rep.  512,  255  Fed.  99; 
Railroad  Comrs.  v.  Burleson,  P.U.R. 
1919E,  465,  255  Fed.  604;  Mardis  v. 
Hincs,  258  Fed.  945;  Hatcher  v.  Atchi- 

115» 


•  T.  *  S.  F.  E.  Co.  268  Fed.  952; 
bert  V.  Baltimore  ft  0.  R.  Co.  259 
361;  Nash  v.  Southern  P.  Co.  260 
280;  State  ez  rel.  CoUins  v.  Comber- 
Teieirfi.  &  Teleg.  Co.  120  Miss.  325, 
0.  404,  P.Uil.l919D,  340,  82  So.  311; 
B  ex  rel.  Smith  v.  Burleson,  203  AJa. 
P.U.H.1919F,  1,  82  So.  458;  Canidate 
estem  U.  Teleg.  Co.  203  Ala.  675,  85 
10;  Western  U.  Teleg.  Co.  v.  Wal- 

—  Tex.  Civ.  App.  — ,  235  S.  W.  282; 
tern  U.  Teleg.  Co.  v.  Glover,  17  Ala. 

374,  86  So.  154;  Foster  v.  Western 
eleg.  Co.  205  Mo.  App.  1,  219  S.  W. 

Western  U.  Tele^.  Co.  v.  Davis, 
Ark.  304,  218  S.  W.  833;  Weatem 
Teleg.  Co.  v.  Conditt,— Tex.  Civ. 
— ,  223  S.  W.  234;  MilcheU  v.  Cum- 
ind  Teleph.  &  Teleg.  Co.  188  Kv. 
10  A.L.R.  946,  221  S.  W.  547. 
le  telegraph  companj'  having  been 
ely  eliminated  from  both  the  pos- 
DQ  and  operation  of  tbe  property, 
the  United  States  being  in  absolute 
rol  and  dominion,  even  though  exer- 
g  such  control  through  individuab 
had  been  officers  and  agents  of  the 
lany,  but  who  had  become  agents 
he  United  States,  this  suit  is  do 
<  maintainable  against  it  than  )( 
d  be  against  any  other  outside  or 
teres  ted  person. 

iumacker  v.  Pennsylvania  R.  Co.  106 
.  564,  175  N.  y.  Supp.  84;  North 
ita  V.  Northwestern  Teleph.  Exch. 
J.  S.  Dist.  Ct.  N.  D.  —  Fed.  —  (not 
-eported);  Railroad  Comrs.  v.  Bur- 
,,  P.U.R.1919E,  465,  255  Fed.  604; 
date  V.  W^estem  U.  Teleg.  Co.  203 

675,  85  So.  10;  Western  U.  Teleg. 
■.  Wallace,  —  Tex.  Civ.  App.  — ,  235 
.  282;  Western  U.  Teleg.  Co.  v.  Con- 

—  Tex.  Civ.  App.  — ,  223  S,  W.  234; 
«rn  U.  Teleg.  Co.  v.  Glover,  17  Ala. 

374,  86  So.  154;  Foster  v.  Western 
eleg.  Co.  205  Mo.  App.  1,  219  S.  W. 

Western  U.  Teleg.  Co.  v.  Davis, 
irk.  304,  218  S.  W.  833;  Mitchell  v. 
berland  Teleph.  &  Teleg.  Co.  188 
263,  10  A.L.R.  946,  221  S.  W.  547; 
erford  v.  Union  P.  R.  Co.  254  Fed. 

Maidis  v.  Hines,  258  Fed.  945; 
her  V.  Atchison,  T.  &  S.  F.  B. 
258    Fed.    952;    Haubert    v.    Balti- 

&  0.  R.  Co.  259  Fed.  361 ;  Nash  v. 
hern  P.  Co.  260  Fed.  280;  lyest- 
c  V.  Director  General,  263  Fed.  211: 

R.  Co.  V.  Caldwell,  264  Fed.  947: 
arte  Milligan,  4  Wall.  2,  18  L.  ed. 

Legal  Tender  Cases,  12  Wall.  457. 

ed.  287;  Selective  Draft  Law  Cases 
er  V.  United  States)  246  U.  S.  366, 
J.    ed.    349,    L.R.A.1918C,    361,    38 

Ct.  Rep.  159,  Ann.  Cas.  1918B. 
1B«  U.  S. 
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856 ;  Cox  v.  Wood,  247  U.  S.  3,  62  L.  ed. 
947,  38  Sup.  Ct.  Rep.  421 ;  Dakota  Cent. 
Teleph.  Co.  v.  South  Dakota,  250  U.  S. 
1C3,  63  L.  ed.  910,  4  A.L.R.  1623,  P.U.R. 
1910D,  717,  39  Sup.  Ct.  Rep.  507;  Com- 
mercial Cable  Co.  v.  Burleson,  255  Fed. 
99;  Southwestern  Teleg.  &  Teleph.  Co. 
V.  Houston,  256  Fed.  690;  Castle  v. 
Southern  R.  Co.  112  S.  C.  407,  8  A.L.R. 
959,  99  S.  E.  846;  Crozier  v.  Fried. 
Krupp  Aktiengesellschaft,  224  U.  S.  290, 
56  L.  ed.  771,  32  Sup.  Ct.  Rep.  488; 
Krichman  v.  United  States,  263  Fed. 
538;  Southern  Cotton  Oil  Co.  v.  Atlan- 
tic Coast  Line  R.  Co.  257  Fed.  138; 
Standard  Oil  Co.  v.  Anderson,  212  U.  S. 
215,  53  L.  ed.  480,  29  Sup.  Ct.  Rep.  252; 
Brady  v.  Chicago  &  G.  W.  R.  Co.  57 
L.R.A.  712,  52  C.  C.  A.  48,  114  Fed.  100, 
11  Am.  Neg.  Rep.  546;  New  Orleans,  M. 
&  C.  R.  Co.  V.  Hanning,  15  Wall.  649, 
21  L.  ed.  220,  7  Am.  Neg.  Cas.  309; 
Singer  Mfg.  Co.  v.  Rahn,  132  U.  S.  518, 
33  L.  ed.  440,  10  Sup.  Ct.  Rep.  175; 
Chicago,  R.  I.  &  P.  R.  Co.  v.  Bond,  240 
U.  S.  449,  60  L.  ed.  735,  36  Sup.  Ct.  Rep. 
403,  11  N.  C.  C.  A.  342;  23  R.  C.  L.  51; 
Washington,  A.  A  G.  R.  Co.  v.  Brown, 
17  Wall.  445,  21  L.  ed.  675;  Memphis  & 
C.  R.  Co.  V.  Hoechner,  14  C.  C.  A.  469, 
31  U.  S.  App.  644,  67  Fed.  456;  Penn- 
sylvania R.  Co.  V.  Jones,  155  U.  S.  333, 
39  L.  ed.  176,  15  Sup.  Ct.  Rep.  136;  Lan- 
ders V.  Felton,  73  Fed.  311;  Gableman 
V.  Peoria,  D.  &  E.  R.  Co.  82  Fed.  790; 
Baltimore  &  0.  R.  Co.  v.  Burris,  50  C.  C. 
A.  48,  111  Fed.  882;  Blevins  v.  Hines, 
264  Fed.  1005. 

The  acts  and  omissions  complained  of 
in  the  present  case  were  those  of  the 
United  States,  and  not  those  of  the  tele- 
graph company ;  hence  the  United  States 
is  the  real  party  in  interest. 

Dakota  Cent.  Teleph.  Co.  v.  South 
Dakota,  250  U.  S.  163,  63  L.  ed.  910,  4 
A.  L.  R.  1623,  P.U.R.1919D,  717,  39 
Sup.  Ct.  Rep.  507;  North  Dakota  v. 
North  Western  Teleph.  Exch.  Co.  U.  S. 
Dist.  Ct.  N.  D.  —  Fed.  —  (not  yet  re- 
ported) :  Railroad  Comrs.  v.  Burleson, 
P.U.R.1919E,  465,  255  Fed.  604;  Mardis 
V.  Hines,  258  Fed.  945;  Hatcher  v.  Atchi- 
son, T.  &  S.  F.  R.  Co.  258  Fed.  952; 
Haubert  v.  Baltimore  &  O.  R.  Co.  259 
Fed.  361;  Canidate  v.  Western  U.  Teleg. 
Co.  203  Ala.  675,  85  So.  10 ;  Western  U. 
Teleg.  Co.  v.  Wallace,  —  Tex.  Civ.  App. 
— ,  235  S.  W.  282;  Western  U.  Teleg.  Co. 
V.  Glover,  17  Ala.  App.  374,  86  So.  154; 
Western  U.  Teleg.  Co.  v.  Davis,  142  Ark. 
304,  218  S.  W.  833;  Mitchell  v.  Cumber- 
land Teleph.  &  Teleg.  Co.  188  Ky.  263, 
10  A.  L.  R.  946,  221  S.  W.  547;  Min- 
nesota v.  Hitchcock,  185  U.  S.  373,  46 
415  li.  ed. 


L.  ed.  954,  22  Sup.  Ct.  Rep.  650;  Oregon 
V.  Hitchcock,  202  U.  S.  60,  50  L.  ed.  935, 
26  Sup.  Ct.  Rep.  568;  Kansas  v.  United 
States,  204  U.  S.  331,  51  L.  ed.  510,  27 
Sup.  Ct.  Rep.  388;  Louisiana  v.  McAdoo, 
234  U.  S.  62r,  58  L.  ed.  1506,  34  Sup.  Ct. 
Rep.  938;  Wells  v.  Roper,  246  U.  S.  335, 
62  L.  ed.  755,  38  Sup.  Ct.  Rep.  317; 
Public  Service  Comrs.  v.  New  England 
Teleph.  &  Teleg.  Co.  232  Mass.  465,  4 
A.L.R.  1662,  P.U.R.1919D,  49,  122  N. 
E.  567;  Macleod  v.  New  England  Teleph. 
&  Teleg.  Co.  250  U.  S.  195,  63  L.  ed. 
934,  39  Sup.  Ct.  Rep.  511 ;  Southwestern 
Bell  Teleph.  Co.  v.  State,  75  Okla.  42, 
P.U.R.1919E,  436,  181  Pac.  487;  Rail- 
road Comrs.  V.  Cumberland  Teleph.  Co. 
—  La.  — ,  —  So.  —  (not  yet  reported) ; 
State  ex  rel.  Blaine  v.  W^iscon.sin  Teleph. 
Co.  169  Wis.  198,  172  N.,W.  225;  Hodg- 
son v.  Dexter,  1  Cranch,  345,  2  L.  ed. 
130;  Garland  v.  Davis,  4  How.  131,  11 
L.  ed.  907;  Belknap  v.  Schild,  161  U.  S. 
10,  40  L.  ed.  599,  16  Sup.  Ct.  Rep.  443; 
District  of  Columbia  v.  Camden  Iron 
Works,  181  U.  S.  463,  45  L.  ed.  948,  21 
Sup.  Ct.  Rep.  680. 

The  United  States  being  the  real  party 
in  interest,  authority  to  bring  and  main- 
tain this  suit  indirectly  against  the 
United  States  must  be  found  in  an  act 
of  Congress,  or  it  does  not  exist. 

United  States  v.  Lee,  106  U.  S.  196,  27 
L.  ed.  171,  1  Sup.  Ct.  Rep.  240;  Belknap 
V.  Schild,  161  U.  S.  10,  40  L.  ed.  599,  16 
Sup.  Ct.  Rep.  443;  Cohen  v.  Virginia, 
6  Wheat.  264,  380,  5  L.  ed.  257,  261; 
United  States  v.  Clarke,  8  Pet,  436,  8 
L.  ed.  1001;  United  States  v.  McLemore, 
4  How.  286,  11  L.  ed.  977;  Hill  v.  United 
States,  9  How.  386,  13  L.  ed.  185;  Den 
,ex  dem.  Murray  v.  Hoboken  Land  & 
Iraprov.  Co.  18  How.  272,  15  L.  ed.  372; 
Nations  v.  Johnson,  24  How.  195,  16  L. 
ed.  628;  United  States  v.  Eckford 
(United  States  v.  Tillou)  6  Wall.  484,  18 
L.  ed.  920;  Nichols  v.  United  States,  7 
W^all.  122,  19  L.  ed.  125;  The  Siren,  7 
W^all.  152,  19  L.  ed.  129;  The  Davis 
(United  States  v.  Douglas)  10  Wall.  15, 
19  L.  ed.  875;  United  States  v.  Thomp- 
son, 98  U.  S.  486,  25  L.  ed.  194; 
Carr  v.  United  States,  98  U.  S.  433, 
25  L.  ed.  209;  Finn  v.  United  States, 
123  U.  S.  227,  31  L.  ed.  128,  8  Sup.  Ct. 
Rep.  82;  United  States  v.  Gleeson,  124 
U.  S.  255,  31  L.  ed.  421,  8  Sup.  Ct.  Rep. 
502;  Stanley  v.  Schwalby,  147  U.  S.  508, 
37  L.  ed.  259,  13  Sup.  Ct.  Rep.  418,  162 
U.  S.  255,  40  L.  ed.  960,  16  Sup.  Ct.  Rep. 
754;  Minnesota  v.  Hitchcock,  185  U.  S. 
374,  46  L.  ed.  954,  22  Sup.  Ct.  Rep.  650; 
International  Postal  Supply  Co.  v. 
Bruce,  194  U.  S.  601,  48  L.  ed.  1134,  24 
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master  General  shall  from  time  to  time 
by  general  or  special  orders  otherwise 
provide,  the  owners,  managers,  boards 
of  directors,  receivers^  ofiKcers,  and  em- 
{^oyees  of  the  various  telegraph  [666] 
and  telephone  systems  shall  continue  the 
operation  thereof  in  the  usual  and  ordi- 
nary course  of  the  business  of  said  sys- 
tems, in  the  names  of  their  respective 
companies,  associations,  organizations, 
ownerSi  or  managers,  as  the  case  may 
be." 

This  provision  is  in  no  way  inconsist- 
ent with  holding  that  the  President  took 
possession  of  and  operated  the  telegraph 
systems  as  distinguished  from  taking 
over  the  companies  and  operating  them. 
The  companies  were  not  made  the  op- 
erating agents  of  the  United  States. 
The  officers  of  the  companies  were  to 
operate  the  properties  tor  the  United 
States,  and  it  was  to  be  done  ''in  the 
names  of  their  respective  companies." 

(b)  The  Postmaster  General's  Order 
No.  1783,  dated  August  1,  1918,  was  of 
like  effect.     It  merely  directed  that: 

''Until  further  notice  the  telegraph 
and  telephone  companies  shall  continue 
operation  in  the  ordinary  course  of  busi- 
ness through  regular  channels.  .  .  . 
All  officers,  operators  and  employees 
.  .  .  will  continue  in  the  performance 
of  their  present  duties,  reporting  to  the 
same  officers  as  heretofore  and  on  the 
same  terms  of  employment." 

(c)  The  contract  of  October  9,  1918, 
between  the  Postmaster  General  and  the 
Western  Union,  did  not  purport  to  make 
the  company  liable.  It  merely  provided 
indenmity.  The  provision  relied  upon  is 
this: 

"The  Postmaster  General  shall  pay,  or 
save  the  owner  harmless  from,  all  ex^ 
penses  incident  to  or  growing  out  of  the 
possession,  operation,  and  use  of  the 
property  taken  over  during  the  period  of 
Federal  control.  He  shall  also  pay  or 
save  the  owner  harmless  from  all  judg- 
ments or  decrees  that  may  be  recovered 
or  issued  against,  and  all  fines  and  pen- 
alties that  may  be  imposed  upon,  it  by 
reason  of  any  cause  of  action  arising  out 
of  Federal  control,  or  anything  done  or 
omitted  in  the  possession,  operation,  use, 
or  control  of  its  property  during  the 
period  of  Federal  [667]  control,  except 


«See  Form  A,  October  22,  1918,  for 
"Agreement  between  the  Director  General 
of  Railroads  and  the  .  .  .  Company," 
Bulletin  No.  4    (Revised)    pp.  39,  47,  §  4, 

If  *. 

>In  Heil  v.  United  SUtes  (United  SUtes 
district  court,  southern  district  of  New 
York,  June  15,  1920)  a  petition  under  the 
il6M 


judgments  or  decrees  founded  on  ob- 
ligations of  the  owner  to  the  Postmaster 
General  or  the  United  States." 

This  provision  is  substantially  the 
same  as  that  inserted  in  the  compensa- 
tion agreement  entered  into  between  the 
Director  General  of  Railroads  and  the 
railroad  companies.' 

It  is  urged  that  telegraph  companies 
should  be  held  liable  because  otherwise 
those  using  the  system  would  be  without 
remedy  tor  losses  suffered  thereby. 
Whether  this  is  true  or  whether,  under 
the  Tucker  Act,  the  sender  of  a  message 
would  have  a  remedy  in  the  court  of 
claims  or  in  a  Federal  district  court,  we 
have  no  occasion  to  consider  in  this 
case.'  If  Congress  has  omitted  to  pro- 
vide adequately  for  the  protection  of 
rights  of  the  public,  Congress  alone  can 
provide  the  remedy. 

Reversed. 


[668]    WEBER    ELECTRIC    COMPANY. 

Petitioner, 

V. 

K.  H.  FREEMAN  ELECTRIC  COMPANY. 


( 


See  S.  C.  Reporter's  ed.  668-679.) 


Patents    —    infringement    —    improve- 
ment. 

1.  The  claim  of  the  Weber  patent,  No. 
748,206,  for  an  improved  method  of  fasten- 
ing the  overlapping  cap  of  an  incandescent 
electric  lamp  socket  to  the  sleeve,  which 
calls  for  slits  and  outwardly  extending  re- 
cesses in  the  cap,  and  slits  and  outward 
projections  of  the  sleeve  to  lock  by  snap 
action  against  longitudinal  movement  upon 
direct  longitudinal  thrust  of  the  sleeve  into 
the  cap,  is  not  infringed  by  a  device  which 
prevents  such  longitudinal  movement  by 
bayonet  slots  in  the  sleeve  which  lock  with 
studs  in  the  cap  by  telescopic  followed  by 
rotary  action,  although  this  device  also 
contains  another  stud  in  the  cap  which 
locks  against  rotary  movement  by  snapping 
into  a  locking  hole  in  the  sleeve,  the  patent 
in  suit  making  no  suggestion  of  a  lock 
against  rotative  movement  of  the  cap  and 
sleeve  on  each  other,  and  "taVIng  no  dis- 
closure providing  for  it. 

[For    other    cases,    see    Pattnti^    XIT.   Il    la 
Digest  Sap.   Ct.    1908.] 

Patents  —  construction  ^  i»ift<m, 

2.  The  prior  art,  the  file  wrapper,  and 
the  second  patent.  No.  916^12,  to  toe  i 


Tucker  Act  for  damages  arising  from  fail- 
ure to  transmit  a  prepaid  cable  message 
over  the  Commercial  Cable  Company's 
lines  was  held  by  Learned  Hand,  D.  J^  oo 
demurrer,  to  state  a  good  cause  of  aetioa. 
See  also  discussion  in  Senate,  Jane  10, 
1919.  vol.   58,   Cong.   Ree.  p.  020. 

9i«  V.  S. 


J02O.  WEBEB  BliBCIRIC  CO.  *.  FBEEMAN  ELBCTRIO  CO. 

patpntee,  require  th^t  the  exprerafoD*  "t«I-  lutenshange&ble  Brake-Beam  Co    46  C. 

ewoFi^ally  revived"  and  ';telMCopic.lly  jp  c.    A.    544,    108    Fed.    693;    Thompaoa- 

f^^t  v„  S«iZ  J^.'."'""-  "'  '"2.^"^'  Houston  Electric  Co.  v.  Lor.in  SteelCo. 

j>aU-nt  No.  743,206,  for  an  improved  meth  ,,«   ti'^ji     cca       m j    ■      ej    ■^    r«     • 

U  of  fastening  the  overUppi.lg  «p  of  «  ll^   ^f^' -^^'  n'ST       "    u  ,^-    ^^  ^■ 

inranrlrwent   electric   lamp   socket   to   th.  281,  117  Fed.  249;  Se^er  Refnjterator 

Bleeve,  tie  restricted  to  a  direct  longitudina  Co.  v.  American  Car  &  Foundry  Co.  171 

Riuvenicnt  or  thrust  of  th«  Bleeve  into  th<  Fed.  416;  Wm.  B.  Scaife  &  Kona  Co.  t. 

•■■P-  Falls  City  Woolen  MUU,  126  C.  C.  A. 

"';'>';,.?'I"«,„?'r^  rr«<.^"'""*  "'■  *>'•*'  304,  209  Fed.  2IO;  National  Tulie  Co.  v. 

PateU  -'narlolT-.'  Cain.  -  dl«>laln..  M-k.  1^3  C.  C.  A.  13    216  Fe<l.  523; 

er- equivalents.  PhiUipa  v.  Faber  Suiky  Co.  97  C.  C.  A. 

3.  The    patentee   having   narrowed   bU  668,  173  Fed.  1021;  Wayne  Mfg.  Co.  v. 

clnim  against  rotary  movement  in  order  U  Beubow-Brammer  Mfg.   Co.  93  C.  C.  A. 

obtain  paUnt  No.  743,200,  for  an  improvac  573, 168  Fed.  271;  Cooper  v.  Otis  Co.  92 

method  of  fastening  the  overlapping  cap  ol  C.  C.  A.  608,  166  Fed.  864 
an  incandewent  electric  lamp  socket  to  tht         "Telescopic"    does    cot    exclude    vota- 

rs,,"s„T„';  '■i  T'.'.r,';,".';  s,:"s:  ""•'r:fn"°,''i:?,'""""'vr"s- 

claim  111.  Urgir  .cop.  which  it  iii|bt  h.n  .  Strndird  Diet.  "Weicopic;"  Knight', 

hid  without  the  .mondmeiit.  which  smouni  Ainencan  Mechanical  Diet.  p.  2624;  4 

to  a  disclaimer  of  Totation  as  an  operativf  Universal    Diet,    p,    4643;    4    American 

feature  of  hi.  device.  £nc.   Diet.    p.   4022;    Imperial    Diet.    p. 

IFy,,b,,ca».  ..,i.at,,t..  vira,  s;xii.;  322;    Webalert   New   Int.   Diet.    Illua- 

xiv.  c  la  ui,..,  Bop.  ct.  W08.1  „,^j^  p.  2123;  The  Oiford  (Mmr.y.) 

(Ko.  27J.1  ">l-  ™.  P- 152- 

Argned  Aptil  21,  1921.     D,cid«l  Jnn,  d,  ..'''■  .",''»^?,  ^'"*  ^'^^  "" 

1821.  cauBO,  and,  with  Mr.  David  P.  Wolhaup- 
ter,  filed  a  brief  for  respondent : 

ON  WRIT  of  Certiorari  to  the  United       Under  the  circnmstancea,  it  is  ineqiiit- 

Statea  Circuit  Court  of  Appeals  for  '™''  *•"»'  "«  defendant  should  now  be 

the   Third    Circuit   to    review   a   decree  P"^    '°    ""    accounting    extending    back 

which  affirmed  in  part  and  reversed  in  *"£  Jwelve  years. 

part  a  decree  of  the  District  Court  for  „  Kellogg  Switchboard  A  Supply  Co.  v. 

the  District  of  Now  Jersey  in  favor  of  •'■■,»  Electne  Co.  231  Fed.  197. 

plaintiff  in  a  patent  infringement  anit.  ,  ""«   presumptions   arising  both   from 

Affirmed.  ^n^    defendant'a    patent    and    from    the 

See  aamo  case  below,  —  C.  C.  A.  — ,  course  of  the  litigation  are  most  strongly 

262  Fed.  769.  '°  favor  of  defendant  on  the  qnestion  of 

The  facts  are  stated  in  the  opinion.  infringement. 

„„,.,„  ^  ,/^  Coming  V.  Borden,  15  How.  252,  271, 

Mr.  Oharles  Meare  argued  the  cause,  n  l  ed.  683,  691;  Miller  v.  Eagle  MfJ. 

and,  with  Mr.  Prank  C.  Cnrtie,  died  a  co.  151  U.  S.  186,  208,  38  L.  ed.  121, 131, 

brief  for  petitioner:  14  Sup.  CI.  Hep.  310. 

Acquiescence  in  the  rejection  of  a  n,  ,„,  ;„  „;,  „,  ,  „  „„,  , 
claim  on  references  cited  m  the  Patent  ,  j,  p„g,„,s  ,„d  ,he  only  original- 
Office,  and  the  acceptance  of  a  patent  on  ;,  n,,  J„  ^^  accorded  it  is  in  ili  .pc- 
an  amended  claim,  estop,  the  palente.  /^  ,  „j  ,j,„  ,„  j,  „„  infrin^- 
from  maintaining  that  the  amended  „,j,  ,  j  ,  „,  ,t„,  j^^",, 
claim  covers  tb«  devices  shown  m  the  ,  eolorable  imitation  of  it. 
references  and  th.  it  has  the  breadth  g^^,  ^^^^  ^  ^^  ^  g 
of  the  claim  rejected;  but  this  is  the  ,-,,  ,..  ^a  r  j  too  too  tn  o  i>. 
limit  of  the  eslippel.  The  patentee  is  '"'  \^'  ^.  ^-  ""■  '"•  "^"  "  ^"P'  "■ 
not  estopped  from  thereafter  antedatine  /.'  .,'  .  3  .  .l  ■ 
the  reference,  as  prior  art,  or  from  in-  Limitations  imposed  by  (he  inventor, 
roking  the  doctrine  of  equivalents  for  'specially  such  aa  were  intrediiced  into 
the  aSended  feature  beyoSd  the  domain  "  •pptcation  after  it  bad  been  persi.t- 
ot  the  cited  references.  ently  rejected,  must  he  strictly  con- 
National  Hollow  Brake-Beam   Co.  v.  .trued  against  the  inventor  and  in  favor 

at  the  public,  and  looked  upon  ns  in  the 

Hots. — Generally,  as  to  what  consti-  nature  of  disclaimers. 
tntes  infringement  of  patent— see  note       Ilubbell  v.  United  States,  179  U.  S.  77, 

to  Royer  v.  Coupe,  36  L.  ed.  U.  S.  1073.  15  L.  ed.  95,  21  Sup.  Ct.  Rep.  24 ;  Corhin 

As    to    construction    of    patents — see  Cabinet  Lock  Co.  v.  EagSe  Lock  Co.  150 

note  to  Evana  v.  Eaton,  4  L.  ed.  U.  S.  U.  S.  38,  40,  37  L.  ed.  989,  14  Sup.  Ct. 

433.  Rep.  28;  Sheppard  v.  Carrigan,  116  U. 
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S.  593,  598,  29  L.  ed.  723,  724;  Leggett 
V.  Avery,  101  U.  S.  256,  25  L.  ed.  865; 
Knapp  V.  Morss,  150  U.  S.  221,  227,  37 
L.  ed.  1059,  1061,  14  Sup.  Ct.  Rep.  81. 

The  acquiescence  by  the  applicant  for 
a  patent  in  the  citation  against  him  of 
references  by  the  Examiner  precludes 
him  in  a  subsequent  suit  from  carrying 
back  the  date  of  his  invention  to  ante- 
date such  references. 

Melber  v.  School  Dist.  156  C.  C.  A. 
62,  243  Fed.  196. 

No  inventors  can  retain  rights  against 
the  public  while  their  devices  are  care- 
fully put  away  in  their  safe  for  nearly 
five  years,  during  which  the  art  is  pro- 
gressing indei>endently;  particularly 
where  such  inventors  admit  their  finan- 
cial ability  to  have  done  otherwise. 

Gordon  v.  Wentworth,  31  App.  D.  C. 
150;  Curtain  Supply  €o.  v.  National 
Lock  Washer  Co.  174  Fed.  45;  Contin- 
ental Rubber  Works  v.  Singel  Tube 
Automobile  &  B.  Tire  Co.  101  C.  C.  A. 
436,  178  Fed.  452;  Consolidated  Fruit 
Jar  Co.  V.  Wright,  94  U.  S.  92,  24  L.  ed. 
(»8 ;  Comptograph  Co.  v.  Adder  Mach.  Co. 
41  App.  D.  C.  427;  Thomson  v.  Weston, 
10  App.  D.  C.  373;  Nelson  v.  Faucette, 
33  App.  D.  C.  217. 

Plaintiff  treats  the  Weber  patent  as 
though  it  were  for  a  result  or  function, 
forgetting  that  a  result  or  function  is 
not  patentable  even  by  a  process  patent, 
much  less  by  an  apparatus  patent  such 
as  Weber's.  Plaintiff  gives  the  result  of 
the  Weber  device  as  an  automatic  and 
positive  locking  connection,  and  criti- 
cizes the  opinion  substantially  because 
it  did  not  interpret  the  patent  as  for 
this  result.  To  have  done  so  would  have 
been  directly  contrary  to  all  the  deci- 
sions of  this  court  on  the  subject. 

Corning  v.  Burden,  15  How.  252,  14  L. 
ed.  683;  Brown  v.  Guild,  90  U.  S.  191, 
23  L.  ed.  161;  Westinghouse  v.  Bovden 
Power  Brake  Co.  170  U.  S.  558,  42  L. 
ed.  1144,  18  Sup.  Ct.  Rep.  707;  Burr  v. 
Duryee,  1  Wall.  535,  17  L.  ed.  650. 

The  claim  is  not  like  a  nose  of  wax 
which  may  be  turned  and  twisted  in  any 
<lirection,  but  is  a  statutory  requirement, 
prescribed  for  the  very  purpose  of  mak- 
ing the  patentee  define  precisely  what 
his  invention  is. 

White  v.  Dunbar,  119  U.  S.  47,  51,  30 
L.  ed.  303,  304,  7  Sup.  Ct.  Rep.  72; 
Kevstone  Bridjire  Co.  v.  Phoenix  Iron  Co. 
95  U.  S.  278,  24  L.  ed.  345;  Howe  Mach. 
Co.  V.  National  Needle  Co.  134  U.  S.  394, 
33  L.  ed.  907,  10  Sup.  Ct.  Rep.  570; 
Lehigh  Valley  R.  Co.  v.  Mellon,  104  U. 
S.  118,  26  L.  ed.  641;  Burns  v.  Meyer, 
100  U.  S.  672,  25  L.  ed.  738. 
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Mr.  Justice  Clarke  delivered  the 
opinion  of  the  court: 

This  is  a  suit  for  infringement  of  let- 
ters patent  of  the  United  States,  No. 
743,206,  granted  to  August  Weber,  Sr., 
on  November  3,  1903.  The  district 
court  held  claims  1  and  4  valid  and  in- 
fringed, but  the  circuit  court  of  appeals, 
while  affirming  the  validity  of  the 
claims,  reversed  the  holding  that  they 
were  infringed.  A  supposed  conflict  of 
this  decision  as  to  infringement  with 
one  by  the  circuit  court  of  appeals  of 
the  second  circuit,  with  respeet  to  the 
same  patent,  serves  to  bring  the  ease 
here  for  review  on  writ  of  certiorari. 

The  patent  is  a  simple,  and,  as  we 
shall  see,  a  narrow  one.  As  described 
in  the  specification  it  relates  to  new 
and  useful  improvements  in  incandes- 
cent electric  lamp  sockets,  the  principal 
object  of  which  is  to  provide  a  simple 
and  effective  automatic  lock  or  connec- 
tion between  the  sleeve  and  the  cap  of 
such  a  socket. 

Nothing  new  electrically  or  in  the 
general  form  of  the  cap  or  sleeve  is 
claimed, — the  invention  relates  solely  to 
the  method  of  fastening  the  overl^ping 
cap  to  the  sleeve,  or,  as  it  is  sometimes 
called,  the  shell  or  casing. 

The  validity  of  the  claims  involved  is 
conceded  in  argument,  and,  having  re- 
gard to  the  disclaimer  with  respect  to 
claims  2  and  3,  which  has  been  filed  by 
the  petitioner  since  the  decision  by  the 
circuit  court  of  appeals,  we  regard  the 
issue  as  now  narrowed  to  the  infringe- 
ment of  the  fourth  claim. 

The  familiar  incandescent  lamp  con- 
sists of  a  glass  bulb,  attached  to  a  screw 
threaded  base,  adapted  to  be  screwed 
into  a  properly  insulated  block,  through 
which  the  necessary  electrical  connec- 
tions are  made,  and  which  is  inclosed 
[670]  by  a  cylindrical  "sleeve"  of 
sheet  metal.  In  order  to  complete 
the  lamp  this  detached  sleeve  sup- 
porting the  bulb  and  inclosing  the 
insulated  block  must  be  fitted  and 
securely  fastened  into  the  usual  cap, 
which  is  attached  to  the  wall  or 
fixture,  for  if  the  fastening  should 
become  loose^  the  light  might  fail,  or 
the  bulb  fall,  or  a  fire  hazard  be  created. 
To  invent  a  device  by  which  the  sleeve 
and  cap  could  be  easily  and  securely 
attached  to  each  other  and  yet  be  read- 
ily detached  when  desired  was  the  prob- 
lem to  which  the  patentee  addressed 
himself,  and  his  solution  of  it  is  thus 
described  in  the  fourth  claim  of  the  pat- 
ent: 

''In  a  device  of  the  class  described, 
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and  in  combination  a  pair  of  members 
comprising  a  sheet  metal  sleeve  having 
a  slotted  end,  and  a  sheet  metal  cap 
adapted  to  teleseopically  receive  the 
slotted  end  of  said  sleeve,  one  of  said 
members  being  provided  with  a  recess, 
and  the  other  having  a  correspondingly 
located  transverse  slit  and  the  wall  on  one 
side  thereof  displaced  to  form  a  projec- 
tion bevel^  or  inclined  toward  said  re- 
cessed member  and  terminating  abruptly 
at  said  slit,  whereby  said  members  are 
adapted  to  automatically  interlock  with  a 
snap  action  when  telescopicaUy  applied  to 
each  other,  and  to  be  released  by  manual 
compression  of  said  slotted  sleevei  sub- 
stantially as  described.'' 

To  make  the  device  thus  described,  it 
was  only  necessary  to  cut  two  trans- 
verse slits,  each  about  i  of  an  inch  in 
length,  in  opposite  sides  of  the  flange  of 
an  ordinary  cap,  and  to  then,  with  a 
punch  or  (Ue,  force  outward  the  upper 
edges  or  walls  of  the  slits  to  the  extent 
desired  to  create  the  necessary  ^'re- 
cesses,"  which  must  ''terminate"  at  the 
lower,  sharp  edges  of  the  slits.  A  sim- 
ilar operation  on  a  slotted  sleeve  would 
produce  a  similar  result,  but,  when 
viewed  from  the  outer  surface  of  the 
sleeve,  the  recesses  would  become  the 
projections  of  the  quoted  fourth  claim. 
When  such  sleeve  is  teleseopically  [671] 
applied  to — pushed  or  pressed  into — the 
cap,  it  is  obvious  that,  with  the  recesses 
in  the  cap  and  the  projections  in  the 
sleeve  properly  positioned  and  of  a  suit- 
able size,  when  the  projections  shall 
register  with  the  recesses,  the  resiliency 
of  the  metal  will  cause  the  two  to  en- 
gage with  a  snap  action,  and  the  sharp 
lower  edges  of  the  slots  in  the  cap  will 
then  prevent  the  cap  and  sleeve  from 
being  separated  by  a  longitudinal  move- 
ment only,  until  the  sleeve  shall  be  man- 
ually compressed  to  release  the  projec- 
tions from  the  recesses. 

It  is  to  be  noted,  for  it  will  be  of 
significance  in  the  interpretation  of  the 
claim  involved,  that  it  is  required  that 
thQ  projections  on  the  sleeve  shall  be 
'* beveled  or  inclined  toward  said  re- 
cessed member,"  and  in  the  specifica- 
tion it  is  provided  that  the  projections 
shall  be  "beveled  or  inclined  from  the 
inner  end  of  the  sleeve  toward  the  out- 
er end."  With  such  -construction  it 
would  seem  plain,  even  without  the  ex- 
hibits, which  show  it  to  be  true,  that, 
friction  aside,  projections  so  bevjeled  or 
inclined  could  readily  be  released  by  rota- 
tive movement  from  similarly  shaped  re- 
cesses without  compression  of  the  sleeve. 

It  was  admitted  at  the  bar  that  sock- 
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ets  made  as  specified  in  the  patent  in 
suit  were  never  put  upon  the  market, 
but  the  record  shows  that  with  a  fea- 
ture added  which  is  covered  by  another 
patent  owned  by  petitioner,  the  socket 
met  with  large  commercial  success. 
This  other  patent  is  No.  916,812,  and 
was  granted  March  30,  1909,  to  the  pat- 
entee of  the  patent  in  suit  and  two  oth- 
ers, on  an  application  filed  July  18, 
1904.  Figure  8  from  the  drawings  of 
this  patent,  showing  the  cap  and  sleeve 
of  the  petitioner's  socket  as  manufac- 
tured by  it,  will  aid  in  describing  the 
additional  "improvement"  which  it 
made  to  the  device  of  the  patent  in  suit, 
and  will  also  be  of  service  in  comparing 
this  device  with  what  is  claimed  to  be 
the  infringing  socket  of  the  respondent 


[672]  This  patent  is  also  for  improve- 
ments in  incandescent  electric  light 
sockets,  and  contains  fourteen  claims,  of 
which  only  the  terms  of  the  first  need  be 
noticed.  It  claims  as  new  and  useful  "a 
pair  of  tubular,  sheet  metal  members, 
one  adapted  to  teleseopically  receive  the 
other,  having  mutually  abutting  cut- 
metal  edges  on  the  respective  members 
(the  slot  19  in  the  cap  and  projection  20 
in  the  sleeve),  to  prevent  relative  rotative 
movement,  and  automatically  interlocking 
means  for  preventing  a  telescopic  move- 
ment of  separation  of  one  member  from 
the  other  (the  recesses  17  in  the  cap  and 
the  projections  15  in  the  sleeve),  said 
means  permitting,  without  manipulation 
thereof,  the  telescopic  application  of  the 
members  to  each  other."  This  language, 
with  slight  additions  and  omissions,  not 
significant,  is  repeated  in  claims  3,  13, 
and  14. 

This  device  for  preventing  "relative 
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rotative  movement"  of  the  cap  on  the 
sleeve  is  the  feature  which  the  petition- 
er added  to  the  socket  of  the  patent  in 
suit  before  putting  it  upon  the  market, 
and  it  consists,  as  the  figure  supra  shows, 
in  the  open  slot  (19)  cut  to  the  edge  of 
the  [673]  flange  of  the  cap,  into  which 
passes  the  projection  on  the  sleeve  (20) 
when  the  two  are  "telescopically  ap- 
plied" to  each  other.  This  projection 
(20)  is  formed  by  cutting  two  longitu- 
dinal slits  in  the  sleeve,  and  then  press- 
ing outward  the  narrow  strip  of  metal 
between  them.  It  is  perfectly  true,  as 
stated  in  four  of  the  claims,  and  as 
asserted  with  much  emphasis  in  the 
specification,  that  this  added  device  ef- 
fectively prevents  any  relative  rotative 
movement  of  the  cap  and  sleeve  upon 
each  other. 

Coming  now  to  the  construction  of 
the  respondent,  which  it  is  claimed  in- 
fringes the  fourth  claim  of  the  patent 
in  suit. 

This  (respondent's)  socket  has  been 
manufactured  since  1909,  under  patent 
No.  927,344,  and  it  may  most  readily  be 
described  by  reference  to  the  following, 
figure  3  of  the  drawing,  which  was  a 
part  of  the  specification  of  the  patent. 
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It  will  be  seen  from  this  drawing  that 
instead  of  outwardly  extending  recesses 
in  the  flange  of  the  cap,  formed  [674] 
by  slits  and  displacing  of  the  metal, 
such  as  are  in  the  petitioner's  socket, 
respondent's  cap  has  four  inwardly 
projecting  lugs  (19),  each  of  which 
is  a  separate  piece  of  metal  riveted 
to  the  flange.  Each  of  these  lugs 
is  circular  in  outline^  with  a  flat 
inner  end  or  face,  and  presents  abrupt 
shoulders  on  opposite  sides.  In  the 
upper    edge    of    the    sleeve    are   three 
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bayonet  slots  of  the  familiar  form  (14), 
so  positioned  that  the  studs  on  the  cap 
may  enter  them  when  the  sleeve  10 
slipped  into  the  cap.  But  when  the 
sleeve  has  been  telescoped,  or  pushed, 
into  the  cap,  so  that  the  lugs  have  been 
pressed  to  the  end  or  bottom  of  the 
longitudinal  part  of  the  bayonet  slots 
(14),  rotation  of  the  sleeve  is  obviously 
necessary  to  bring  them  into  the  trans- 
verse parts  of  the  slots,  so  that  the 
two  members  will  be  locked  against 
longitudinal  separation.  (No  such  ro- 
tative movement  of  the  two  members  is 
mentioned  in  the  patent  in  suit,  it  is 
expressly  provided  against  in  petition- 
er's second  patent,  and  it  is  not  possible 
in  its  commercial  socket.) 

This  rotative  movement  accomplishes 
a  second  result. 

Reference  to  the  figure,  supra,  shows 
a  longitudinal  slot  in  the  sleeve,  which 
in  the  key  socket  affords  a  passage  for 
the  key,  but  in  the  keyless  socket  is 
narrower,  and  serves  only  to  render  the 
sleeve  compressible.  To  the  left  of  this 
slot  in  the  sleeve  is  cut  a  round  hole 
(15)  so  positioned  that  when  three  of 
the  lugs  in  the  cap  are  brought  by  the 
rotative  movement  to  the  ends  of  the 
transverse  parts  of  the  bayonet  ^.lots 
the  fourth  stud  will  snap  into  the  hole 
(15).  This  hole  (15)  is  placed  in  such 
a  relative  position  that  when  the  three 
lugs  enter  the  longitudinal  parts  of  the 
bayonet  slots,  the  fourth  stud  rides  up- 
on the  metal  near  the  edge  of  the  slot 
in  the  sleeve,  and  to  facilitate  thin 
movement  the  comer  of  the  slot  (16) 
is  bent  slightly  inward.  Thus  the  ad- 
justment of  the  studs  in  the  cap  is 
practically  a  universal  adjustment  be- 
tween the  cap  and  shell,  so  that  if  any 
one  lug  is  in  [675]  position  to  enter 
any  bayonet  slot,  two  others  will  be 
in  position  to  enter  the  other  bayonet 
slots,  and  the  fourth  will  be  in  a  posi- 
tion to  enter  the  hole  (15)  when 
the  sleeve  and  cap  have  been  so  pressed 
together  that  the  (three)  other  studs 
have  reached  the  ends  of  the  long- 
itudinal part  of  the  bayonet  slots, 
and  the  rotation  described  of  the 
one  upon  the  other  has  been  com- 
pleted. A  slight  compression  of  the 
sleeve  sufiices  to  release  the  members 
when  desired. 

This  description  shows  that  the  struc- 
tural features  of  the  two  sockets  are 
strikingly  different.  Instead  of  slits 
and  outwardly  extending  recesses  in  the 
cap  of  the  one,  there  are  inwardly 
extended  studs  riveted  to  the  cap  of  the 
other.     And  instead  of  alits  and  ont- 
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ward  projections  of  the  sleeve  to  lock 
by  snap  action,  with  recesses  in  the  cap 
against  longitudinal  movement  in  the 
one,  there  are  the  bayonet  slots  in  the 
sleeve  to  lock  with  stnds  in  the  cap  of 
the  other,  to  accomplish  the  same  re- 
sult without  snap  action.  But  these  dif- 
ferent constructions  not  only  differ  rad- 
ically in  structural  features,  but  they 
do  not  function  iu  the  same  manner; 
for  locking  against  longitudinal  move- 
ment in  the  one  is  by  snap  action  upon 
direct  longitudinal  thrust  of  the  sleeve 
into  the  cap,  while  the  other  requires 
first  a  longitudinal  movement  or  thrust, 
and  then  a  rotative  movement,  without 
which  it  is  entirely  ineffective,  whereby 
it  locks  against  longitudinal  movement 
without  snap  action. 

But  it  is  argued  that  the  infringement 
lies  especially  in  the  locking  hole  (15) 
in  respondent's  socket  and  the  associat- 
ed lug,  which  operate  by  snap  action 
4knd  afford  a  positive  lock  against  rota- 
iion  of  the  two  members  on  each  other. 

The  sufficient  answer  to  this  is  that 
ihe  patent  in  suit  makes  no  suggestion 
of  a  lock  against  the  rotative  niovement 
of  the  cap  and  sleeve  on  each  other,  and 
'Contains  no  disclosure  providing  for  it, 
but,  on  the  contrary,  because  [676]  the 
beveled  sides  which  are  required  by  claim 
4,  for  the  projections  on  the  sleeve,  per- 
mitted such  movement,  a  subsequently 
patented  addition  was  added  to  prevent 
it.  The  petitioner  cannot  read  into  the 
patent  in  suit  the  additional  slot  in  the 
cap  and  the  additional  projection  on  the 
sleeve  of  patentee's  second  patent,  and 
without  them  there  is  no  lock  against 
rotative  movement  in  the  socket  of  the 
first  patent  to  be  infringed  by  the  stud 
snapping  into  the  locking  hole  of  the 
sleeve  of  respondent's  socket. 

This  is  sufficient  to  dispose  of  the  case, 
but  we  also  fully  agree  with  the  circuit 
court  of  appeals  that  the  prior  art,  the 
file  wrapper,  and  the  second  patent  to 
the  same  patentee,  No.  916,812,  supra, 
require  that  the  expressions  in  the 
fourth  claim,  "telescopically  received" 
and  ^'telescopically  applied,"  must  be 
restricted  to  a  direct  longitudinal  move- 
ment or  thrust  of  the  sleeve  into  the 
cap,  and  that  for  this  reason  the  con- 
struction of  respondent,  'requiring  a 
rotary  movement  to  render  it  effective, 
does  not  infringe  that  of  the  petitioner. 

Li  the  application  for  the  patent  in 

suit    this   fourth    claim,   originally    the 

seventh,    read,  as   we   have   quoted    it, 

omitting    the    words    in    italics.      In 

this  form  it  was  promptly  rejected  by 

the  Patent  Office  on  reference  to  the 
65  Ii.  ed. 


.  Getting  patent,  No.  642,825,  and  to  the 
Kenney  patent,  No.  -712,686,  and  it  is 
clear  that  the  chief  eoncem  of  the  ap- 
plicant thereafter  was  to  distinguish  his 
construction  from  that  of  Kenney, 
which  is  very  similar  to  that  of  respond- 
ent. The  Kenney  socket  has  lugs  in  the 
cap  and  bayonet  slots  in  the  sleeve,  to 
lock  against  longitudinal  movement,  as 
respondent's  socket  has,  and  also  slots 
with  open  ends  and  locking  holes  sim- 
ilarly placed  in  the  sleeve  to  lock 
against  rotary  movement  when  the  lugs 
in  the  cap  engage  with  them.  The  chief 
difference  between  the  Kenney  and 
respondent's  socket  is  that  in  Kenney 
the  lug  passes  down  the  slot  to  a  posi- 
tion opposite  the  locking  hole,  and  [677] 
then  with  the  rotary  movement  mounts 
and  rides  over  the  narrow  strip  of  metal 
— "the  bridge" — into  the  hole,  while  in 
the  respondent's  socket  the  lugs  having 
plain  faces  ride  on  the  metal  near  to 
the  edge  of  the  slot  during  the  longitu- 
dinal movement,  and  from  that  position 
pass  into  the  locking  holes  with  the  ro- 
tative movement. 

When  his  application  was  rejected  by 
the  Patent  Office  on  reference  to  the 
Kenney  patent  thus  described,  the  appli« 
cant,  without  objection  or  appeal, 
amended  his  claim  7  (numbering  it  4) 
by  adding  the  words  in  italics,  and  in 
his  explanatory  "remarks,"  when  sub- 
mitting these  amendments,  it  was 
said:  "Claim  4,  originally  7,  is  now 
drawn  to  a  specific  structure,  having  ad- 
vantages not  found  in  either  of  the  refer- 
ences cited.  By  transversely  slitting  the 
sheet  metal  shell  and  displacing  the  wall 
on  one  side  of  said  slit  to  form  a  beveled 
or  inclined  projection,  the  parts  are  per- 
mitted to  be  applied  to  each  other  by 
simply  inserting  one  within  the  other, 
without  manually  compressing  the  inner 
member."  And  again:  "Kenney's  device 
is  adapted  to  unlock  by  simply  rotating 
one  member  upon  another  in  the  same 
manner  that  the  parts  are  locked  together, 
no  manual  compression  of  the  inner 
member  being  necessary." 

Thus  the  patentee,  in  order  to  avoid 
infringing  Kenney's  construction,  vol- 
untarily restricted  himself  to  a  "specific 
structure,"  operative  when  the  sleeve 
was  "simply"  inserted  in  the  cap,  with- 
out suggesting  any  rotary  movement 
whatever,  but,  on  the  contrary,  by  his 
reference  to  Kenney  as  locking  and  un- 
locking by  "simply  rotating  one  member 
upon  the  other,"  clearly  implying  that 
no  such  rotary  movement  was  necessary 
in  the  adjustment  of  his  socket.  Having 
thus  narrowed  his  claim  against  rotary 
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movement  in  order  to  obtain  a  patent,  npon  each  other,  and  aim  because  the 
the  patentee  may  not  by  ConBtrnetiou,  or  file  wrapper  and  the  eubsequant  patent 
b^  resort  to  the  doctrine  of  equivalents,  show  that  the  disclosure  is,  and  was  in- 
fivt  to  the  claim  the  larger  scope  which  tended  to  be,  limited  to  a  construction 
it  might  have  had  without  the  amend-  operative  by  direct  longitudinal  move- 
ments, which  amount  to  a  [678]  dis-  ment  or  ttmist  without  such  rotative 
elaimer  o£  rotation  aa  an  operative  fea-  movement. 
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Sup.  Ct   Rep.  493;   Hubbell  v.   United  slot  in  the  cap  and  projection   on   the 

States,  179  U.  8.  77,  80,  45  L.  ed.  95,  98,  sleeve,  provided  for  in  the  second  pat- 

21  Sup.  Ct.  Bep.  24.  ent,  were  devised  simply  to  secure  the 

Bat  that  no  rotary  movement  was  im-  alignment  of  the  projections  and  re- 
plied in  the  use  of  "telescopieally  re-  cesses  of  the  flnt  patent  in  making 
ceived"  and  "telescopieally  applied"  in  telescopic  application  of  the  two  mem- 
tbe  patent  in  suit  is  further  nnmistak-  hers  to  each  other,  is  not  convincing 
ably  shown  by  the  frequent  use  of  the  [679]  in  the  presence  of  the  fact  thai 
same  or  equivalent  expressions  in  the  claims  1,  3,  13,  and  14  of  the  second 
speeifleation  and  claims  of  patentee's  patent  are  devoted  almost  wholly  to 
later  patent,  No.  916,812,  supra,  in  claiming  that  this  improved  construction 
which  claims  1,  3,  13,  and  14  relate  al-  is  intended  "to  prevent  relative  rotative 
most  wholly  to  an  improvement  which  movement"  of  one  member  upon  the 
renders  rotation  of  the  members  one  other,  while  only  claims  11  and  12 
npon  the  other  impossible,  and  which  refer,  quite  incidentally,  to  what  is 
petitioner  added  to  tbe  construction  of  now  claimed  to  bo  the  chief  function 
the  patent  in  suit  before  puttmg  the  „£  the  added  parts,  that  of  a  guide  to 
sockets  upon  the  market.  That  the  m-  the  positioning  of  tbe  reeesees  and 
yentor  did  not  intend  to  claim,  and  that  projections  of  the  first  patent  with 
he  certainly  did  not  disclose,  that  any  reference  to  each  other.  Without  a 
snch  rotary  movement  was  necessary  in  -.  ^^^^  difficulty  should  not  be  very 
his  socket  as  was  required  to  render  the  Ij^^j'  (,f  ^ig„ing  projections  and 
socket  of  the  respondent  effective,  .8,  we  ^^^^„  ^j^^^^f  j^*^  ^„^1,  ^^^^^  ^^^^  , 
think,  for  these  reasons,  so  dj"  that  it  ^^^^^j^^  ^^  ^  ^^^^  ^^^^  t^^  ^^  „f 
«,  not  necessary  to  consider  the  diction-  ^^  ^  ^  ■  ^^'^  ^^^ 
ary  definitions  of  the  words  used,  upon  ^  *^  .■  t  u  u  it  ■  -i  _. 
which  the  circuit  court  of  appeal^  with  constructions  held  by  the  circuit  court 
sound  reason,  relied  in  rea^inj  this  of  appeals  of  the  second  circuit  to  m- 
same  conclusion.  W«  the  patent  ,n  suit  were  so  essen- 

Por  the  reasons  thus  elaborated,  we  tially  different  from  that  of  the  re- 
conclude  that  the  socket  of  the  respond-  spondent  that  wo  regard  discussion  or 
ent  does  not  infringe  the  fourth  claim  them  as  quite  unnecessary.  ^  ^  ^. 
of  the  patent  in  suit  because  there  is  It  resulta  that  the  decree  of  the  Cir. 
no  claim  made  therein  of  a  lock  against  cuit  Court  of  Appeabi  as  to  claims  1 
rotative  movement  of  the  cap  and  sleeve  and  i  most  be  affirmed. 


MEMORANDA 
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OASES    DISPOSED    OV    WITHOUT    OPINIONS. 


MissouBiy  Kansas,   &  Texas  Railway 

Company  et  al.,  Plaintiffs  in  Error,  v. 

Hannah  L.  Zubeb.     [No.  198.] 

Certiorari  to  state  court — improvident- 
ly  granted — dismissal — Federal  question. 

On  Writ  of  Certiorari  to  the  Supreme 
Court  o£  the  State  of  Oklahoma. 

See  same  case  below,  76  Okla.  146,  7 
A.L.R.  840,  184  Pac.  452. 

Messrs.  Joseph  M.  Bryson,  J.  R.  Cot- 
tingham,  Clifford  L.  Jackson,  Samuel  W. 
Hayes,  Alexander  Britton,  and  Maurice 
D.  Green  for  plaintiffs  in  error. 

Mr.  Charles  W.  Smith  for  defendant  in 
error. 

April  11,  1921.  Per  Curiam:  Dis- 
missed for  want  of  jurisdiction  upon  the 
authority  of 

(1)  Fumess  W.  &  Co.  v.  Yang-Tsze 
Ins.  Asso.  242  U.  S.  430,  61  L.  ed.  409,  37 
Sup.  Ct.  Rep.  141;  Houston  Oil  Co.  v. 
Goodrich,  245  U.  S.  440,  62  L.  ed.  385, 
38  Sup.  Ct.  Rep.  140. 

(2)  California  Powder  Works  v., Davis, 
151  U.  S.  389,  393,  38  L.  ed.  206,  207, 14 
Sup.  Ct.  Rep.  350;  Cuyahoga  River 
Power  Works  v.  Northern  Realty  Co.  244 
U.  S.  300,  303,  61  L.  ed.  1153,  1157,  37 
Sup.  Ct.  Rep.  643 ;  Bilby  v.  Stewart,  246 
U.  S.  255,  257,  62  L.  ed.  701,  703,  38  Sup. 
Ct.  Rep.  264;  Farson,  Son  &  Co.  v.  .Bird, 
248  U.  S.  268,  271,  63  L.  ed.  233,  235,  39 
Sup.  Ct.  Rep.  111.  See  writ  of  error 
dismissed  February  28,  1921. 


J.  L.  Hudson,  Plaintiff  in  Error,  v.  0.  L. 
Hopkins,  as  County  Treasurer,  etc. 
[No.  194] ;  and  William  E.  McGuirb, 
as  Administrator,  etc.,  Plaintiff  in  Er- 
ror, V.  E.  J.  McCuBDY,  as  County 
Treasurer,  ete.  [No.  195.] 
Error  to  state  court — ^Federal  question 

— error  or  certiorari. 

65  li.  ed. 


In  Error  to  the  Supreme  Court  of  the 
State  of  Oklahoma. 

See  same  case  below,  75  Okla.  260,  183 
Pac  507. 

Mr.  Elmer  [682]  E.  Grinstead  for 
plaintiff  in  error. 

Mr.  C.  Kenny  Teraplcton  for  defend- 
ants in  en'or. 

April  18,  1921.  Per  Curiam:  Dis- 
missed for  the  want  of  jurisdiction  upon 
the  authority  of  §  237  of  the  Judicial 
Code,  as  amended  by  the  Act  of  Septem- 
ber 6,  1916  (39  Stat,  at  L.  726,  cliap. 
448,  Comp.  Stat.  §  1214,  Fed.  Stat.  Anno. 
Supp.  1918,  p.  411),  §  2. 


N.  W.  Palmer  et  al.,  Plaintiffs  in  Error, 

V.  Raohbal  King  et  al.     [No.  245.] 

Error  to  state  court — Federal  question 
— error  or  certiorari. 

In  Error  to  the  Supreme  Court  of  the 
State  of  Oklahoma. 

See  same  case  below,  75  Okla.  276, 183 
Pac.  411. 

Mr.  C.  S.  Arnold  for  plaintiffs  in  er- 
ror. 

Mr.  Elmer  D.  Means  for  defendants  in 
error. 

April  18,  1921.  Per  Curiam:  Dis- 
missed for  the  want  of  jurisdiction,  upon 
the  authority  of  §  237  of  the  Judicial 
Code,  as  amended  by  the  Act  of  Septem- 
ber 6, 1916  (39  SUt.  at  L.  726,  chap.  448, 
Comp.  Stat.  §  1214,  Fed.  Stat.  Anno. 
Supp.  1918,  p.  411),  §  2. 


Herbebt  Darlington,  Plaintiff  in  Error, 
V.  Harry  W.  Maoer,  Collector  of  In- 
ternal Revenue  for  the  First  District  of 
lUinois.  [No.  716.] 
Internal  revenue — income  tax — accre- 
tion of  selling  values. 

74  116t 
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SUPREBiE  COURT  OF  THE  UNITED  STATES. 


Oct.  Temu, 


In  Error  to  the  District  Court  of  the 
United  States  for  the  Northern  District 
of  Illinois. 

Messrs.  Herbert  Pope,  Rush  C.  Bntler, 
James  J.  Forstall,  and  E.  Barrett  Pretty- 
man  for  plaintiff  in  error. 

Mr.  Solicitor  General  Frierson  for  de- 
fendant in  error. 

April  18,  1921.  Per  Curiam:  Af- 
firmed with  costs,  upon  authority  of  the 
Act  of  February  24,  1919  (40  Stat,  at  L. 
1057, 1065,  chap.  18,  Comp.  Stat.  §  6336i 
ff),  §  213  a;  Act  of  September  8,  1916 
(39  Stat,  at  L.  756,  757,  chap.  463,  Comp. 
Stat.  §  6336  b,  Fed.  Stat.  Anno.  Supp. 
1918,  p.  313),  §  2  (a);  Merchants'  Loan 
&  T.  Co.  V.  Smietanka,  No.  608,  255  U. 
S.  509,  ante,  445, 15  A.L.R.  1305,  41  Sup. 
€t.  Rep.  386;  Eldorado  Coal  &  Min.  Co. 
V.  Mager,  No.  609,  255  U.  S.  522,  ante, 
449,  41  Sup.  Ct.  Rep.  390;  Goodrich  v. 
Edwards,  No.  663,  255  U.  S.  527,  ante, 
430,  41  Sup.  Ct.  Rep.  390;  and  Walsh 
V.  Brewster,  No.  742,  decided  March  28, 
1921,  255  U.  S.  536,  ante,  451,  41  Sup. 
Ct.  Rep.  392. 


Ulrica  Dahloren  Pierce,  as  Trustee  and 

Individually,   AppeUant,   v.   John   V. 

Dahloren.     [No.  800.] 

Appeal — ^from  circuit  court  of  appeals 
— Federal  question. 

Appeal  from  the  United  States  Circuit 
[683]  of  Appeals  for  the  Sixth  Circuii;. 

See  same  case  below,  270  Fed.  507. 

Mr.  J.  Warren  Keifer  for  appellant. 

Messrs.  Frederic  R.  Coudert,  Howard 
Thayer  Kingsbury,  and  Lawrence  Max- 
well for  appellee. 

April  18,  1921.  Per  Curiam:  Dis- 
missed for  want  of  jurisdiction  upon  the 
authority  of  Hull  v.  Burr,  234  U.  S.  712, 
720,  '58  L.  ed.  1557,  1560,  34  Sup.  Ct. 
Rep.  892 :  St.  Anthony's  Church  v.  Penn- 
Bvlvania  R.  Co.  237  U.  S.  575,  577,  59 
L.  ed.  1119,  1122,  35  Sup.  Ct.  Rep.  729 ; 
Louisville  &  N.  R.  Co.  v.  Western  U. 
Teleg.  Co.  237  U.  S.  300,  302,  59  L.  ed. 
965,  966,  35  Sup.  Ct.  Rep.  598;  Dela- 
ware, L.  &  W.  R.  Co.  V.  Yurkonis,  238 
U.  S.  439,  444,  59  L.  ed.  1397,  1400,  35 
Sup.  Ct.  Rep.  902. 


Ex  parte:  In  the  Matter  of  Thomas 
G.  MoRAN,  Petitioner  [No.  — ,  Origi- 
nal] ;  and  Ex  parte  :  In  the  Matter 
OF  Henry  O.  Hollander,  Petitioner 
[No.  — ,  Orig^inal]. 
Motions  for  leave  to  file  petitions  for 
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Writs  of  Certiorari,  Prohibition,  and 
Mandamus  in  these  cases  severally. 

Mr.  William  J.  Hennessey  for  peti- 
tioners. 

No  appearance  for  respondents. 

Aphl  25,  1921.    Denied. 


City  of  New  York,  Appellant,  v.  Brook- 
lyn Union  Gas  Company.     [No.  311.] 
Appeal — ^final  decree. 
Appeal  from  the  District  Court  of  the 
United  States  for  the  Southern  District 
of  New  York. 

Messrs.  James  A.  Donnelly,  Vincent 
Victory,  and  Harry  Hertzoff  for  appel- 
lant. 
Mr.  William  N.  Dykman  for  appellee. 
May  16,  1921.  Per  Curiam:  Dis- 
missed for  the  want  of  jurisdiction, 
upon  the  [^84]  authority  of  the  City  of 
New  York  v.  Consolidated  Gas  Co.  253 
U.  S.  219,  64  L.  ed.  870,  40  Sup.  Ct.  Rep. 
611. 


Ex  parte  :  In  the  Matter  of  Exporters 
OF   Manufacturers'   Products,    Inc., 
Petitioner.     [No.  — ,  Original.] 
Motion  for  leave  to  file  petition  for 

Writs  of  Mandamus  and  for  Prohibition 

herein. 
Mr.  Henry  M.  Ward  for  petitioner. 
No  appearance  for  respondent. 
May  16,  1921.    Denied. 


Ex  parte:  In  the  Matter  of  C.  C.  Hart- 
•  WELL  Company,  Limited,  et  al.,  Peti- 
tioners.    [No.  — ,  Original.] 
Motion  for  leave  to  file  petition  for 
Writ  of  Mandamus  herein. 

Messrs.    Henry    P.    Dart,    Henry    P. 
Dart;  Jr.,  and  William  B.  Grant  for  pe- 
titioners. 
No  appearance  for  respondent. 
May  16,  1921.    Denied. 


Ex  PARTE :  In  the  Matter  of  D.  H.  Rid* 
DLE,  Petitioner.    [No.  — ,  Original.] 
Motion  for  leave  to  file  petition  for  a 

Writ  of  Mandamus  herein. 
Mr.  Benjamin  Carter  for*  petitioner. 
No  appearance  for  respondent. 
May  16,  1921.    Denied. 

S56  r.  s. 
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H0U8TOK  &  Texas  Cbntral  Railroad 

Company,  Plaintiff  in  Errori  v.  City 

OF  Ennis  et  al.     [No.  288.] 

Error  to  state  court — Federal  question 
«^^rror  or  certiorari. 

In  Error  to  the  Court  of  Civil  Ap- 
pealsy  Fifth  Supreme  Judicial  District, 
8tate  of  Texas. 

See  same  case  below,  —  Tex.  Civ.  App. 
— ,  201  S.  W.  256. 

Mr.  Jesse  Andrews  for  plaintiff  in 
error. 

Mr.  Rhodes  S.  Baker  for  defendants 
in  error. 

June  1,  1921.  Per  Curiam:  Dismissed 
for  want  of  jurisdiction,  upon  the  au- 
thority of  §  237,  Judicial  Code,  as 
amended  by  the  [a85]  Act  of  Septem- 
ber 6, 1916  (39  Stat,  at  L.  726,  chap.  448, 
Comp.  Stat.  §  1214,  Fed.  Stat.  Anno. 
Supp.  1918,  p.  411),  §  2.  See  writ  of 
certiorari  denied  in  252  U.  S.  583,  64 
L.  ed.  728,  40  Sup.  Ct.  Rep.  393. 


Dwelling  BriLDiNO  &  Loan  Association 
et  al.,  Appellants,  v.  Winfield  S.  Mac- 
Henry,  Trustee  in  Bankruptcy.  [No. 
318.] 

Appeal-rfrom  circuit  court  of  appeals 
— bankruptcy  case. 

Appeal  from  the  United  States  Cir- 
cuit  Court   of  Appeals   for   the   Third 
Circuit. 
See  same  case  below,  263  Fed.  702. 
Messrs.  Joseph   GilAllan   and   G^rge 

5.  Graham  for  appellants. 

Messrs.  H.  Edgar  Barnes  and  Owen  J. 
Roberts  for  appellee. 

June  1,  1921.  Per  Curiam:  Dis- 
missed for  the  want  of  jurisdiction,  up- 
on the  authority  of  the  Act  of  January 
28, 1915  (38  Stat,  at  L.  803,  chap.  22),  § 
4,  as  amended  by  the  Act  of  September 

6,  1916  (39  Stat,  at  L.  726,  chap.  448, 
Comp.  Stat.  §  1120a,  Fed.  Stat.  Anno. 
Supp.  1918,  p.  420),  §  3. 


Ex  PASTE :  In  the  Matter  of  the  Stats 
ov    Louisiana,    Petitioner,    Rufus    E. 
Foster,  Judge.    [No.  — ,  Original.] 
Motion  for  leave  to  file  petition  for  a 

Writ  of  Mandamus  herein. 

Mr.  L.  £.  Hall  for  petitioner. 

No  appearance  for  respondenk 

June  1,  1921.    Denied. 
€5  Itf.  ed. 


McKrrnucK  Oil  Ck>MPANT,  Plaintiff  in 

Error,  v.  Southern  Pacihc  Railroad 

Company.     [No.  801.] 

In  Error  to  the  District  Court  of  Ap- 
peal, Second  Appellate  District,  Divi- 
sion No.  1,  of  the  State  of  California. 

See  same  case  below,  —  Cal.  App.  — , 
194  Pae.  80. 

Messrs.  Fred  Dennett  and  Oeorge  E. 
Whitaker  for  plaintiff  in  error. 

Messrs.  Frank  Thunen  and  A.  A. 
Hoehling,  Jr.,  for  defendant  in  error. 

June  6,  1921.  Per  Curiam:  Dia- 
missed  for  the  want  of  jurisdictioiii 
upon  the  authority  of  §  237  of  the  Judi- 
cial Code,  as  amended  by  [696]  the  Act 
of  September  6,  1916  (39  Stat,  at  L.  726, 
chap.  448,  Comp.  Stat.  §  1214,  Fed.  Stat. 
Anno.  Supp.  1918,  p.  411),  §  2. 


New  York,  New 'Haven,  &  Hartford 
Railroad  Company,  Petitioner,  v. 
David  Frucuter,  an  Infant,  etc.  [No. 
766] ;  and  New  York,  New  Haven,  & 
Hartford  Railroad  Company,  Peti- 
tioner, V.  Sam  Fruchter  [No.  767]. 
Petition  for  Writs  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals 

for  the  Second  Circuit. 

See  same  case  below,  271  Fed.  419. 
Mr.  James  W.  Carpenter  for  petitioner. 
Mr.  Leon  Sanders  for  respondents. 
April  11,  1921.    Granted. 


AUDITORE  CONTRACTINO  COMPANY,  InC,  et 

al..    Petitioners,    v.    Foreign    Trade 
Banking  Corporation.     [No.  776.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals 

for  the  Second  Circuit. 
Mr.  Alvin  C.  Cass  for  petitioners. 
Messrs.  John  M.  Woolsey  and  Delbert 

M.  Tibbetts  for  respondent. 
April  11,  1921.    Granted. 


Charles  W.  Anderson,  Collector  of  In- 
ternal Revenue,  etc..  Petitioner,  v.  New 
York  Life  Insurance  Company. 
[No.  783.] 

See  same  case  below,  269  Fed.  1021. 
Mr.    Solicitor    General    Frierson    and 

Assistant  Attorney  General  Adams  for 

petitioner. 
Mr.  James  H.  Mcintosh  for  tvspond- 

ent 
April  18,  192L    Order  granting  Writ 

of  Certiorari  herein  set  aside  to  enable  a 

[68*!^]  resnbnussion  of  the  petition  after 

due  notice  to  ooamwl  for  the  respondent. 
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SUPREME  COURT  OP  THE  UNITED  STATES. 


Cot.  Tknc, 


Gaston,  WnxiAics,  &  Wiqmobe,  of  Can- 
ada (Limited),  Petitioner,  v.  Philip  A. 
Warner.     [No.  840.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals 

for  the  Second  Circuit. 

See  same  case  below,  261  Fed.  993. 
Mr.  Cletus  Keating  for  petitioner. 
Mr.  Joseph  P.  Nolan  for  respondent. 
April  18,  1921.     Granted. 


James  S.  McKee  et  al.,  Petitioners,  v. 

Benjamin  Gratz.     [No.  846.] 

Petition  for  Writs  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Eighth  Circuit. 

See  same  ease  below,  —  A.L.R.  — ,  270 
Fed.  713. 

Messrs.  Frank  H.  Sullivan,  Lon  P. 
Hocker,  and  George  F.  Haid  for  petition- 
ers. 

Mr.  S.  Mavner  Wallace  for  respondent. 

April  18,  i921.    Granted. 


John   P.   Elinb  et   al.,  as  the   Board 

of   Improvement,   etc.,   Petitioners,   v. 

Burke  Construction  Cohpant.    [No. 

911.] 

Petition  for  a  Writ  of  Certiorari  to 
the  United  States  Circuit  Court  of  Ap- 
peals for  the  Eighth  Circuit. 

See  same  case  below,  —  A.L.R.  — ,  271 
Fed.  605. 

Messrs.  Frank  S.  Quinn  and  William 
H.  Arnold  for  petitioners. 

No  appearance  for  respondent. 

June  6,  1921.    Granted. 


Snake  Creek  Mixing  &  Tunnel  Com- 
pany,  Petitioner,  v.   Midway   Irriga- 
tion Company  et  al.     [No.  880.] 
Petition  for  a  Writ  of  Certiorari  to 
the  United  States  Circuit  Court  of  Ap- 
peals for  the  Eighth  Circuit. 

See  same  case  below,  271  Fed.  157. 
Messrs.  H.  R.  MacMillan  and  John  A. 
Marshall  for  petitioner. 

Mr.  A.  B.  Irvine  for  respondents. 
May  2,  1921.    Granted. 


Federal  Trade  Commission,  Petitioner, 

V.  Curtis  Publishing  Company.    [No. 

925.] 

Petition  for  a  Writ  of  Certiorari  to 
the  United  States  Circuit  Court  of  Ap- 
peals for  the  Third  Circuit. 

See  same  case  below,  270  Fed.  881. 

Solicitor  General  Frierson  and  Mr. 
Adrien  F.  Busick  for  petitioner. 

Messrs.  John  G.  Milbum,  Joseph  W. 
Welsh,  John  G.  Milbum,  Jr.,  and  Ralph 
B.  Evans  for  respondent. 

June  6, 1921.    Granted. 


Southern  Pacific  Company  et  al.,  Peti- 
tioners, V.  Olympian  Dredging  Com- 
pany.   [No.  901.] 

Petition  for  a  Writ  of  Certiorari  to 
the  United  States  Circuit  Court  of  Ap- 
peals for  the  [eSS]  Ninth  Circuit. 
See  same  case  below,  270  Fed.  384. 
Messrs.  E.  J.  Foulds  and  Elmer  West- 
lake  for  petitioners. 
Mr.  Thomas  E.  Haven  for  respondent. 
June  1,  1921.    Granted. 


United  States  of  America,  Petitioner, 
V.  Wesley  L.  Sischo.     [No.  898.] 
Petition  for  a  Writ  of  Certiorari  to 
the  United  States  Circuit  Court  of  Ap- 
peals for  the  J^^inth  Circuit. 

See  same  case  below,  270  Fed.  958. 
Solicitor   General   Frierson    for  peti- 
tioner. 
No  appearance  for  respondent. 
June  6,  1921.     Granted. 


Federal  Trade  Commission,  Petitioner, 

V.  Winsted  Hosiery  Company.     [No. 

931.] 

Petition  for  a  Writ  of  Certiorari  to 
the  United  States  Circuit  Court  of  Ap- 
peals for  the  Second  Circuit. 

See  same  ease  below,  272  Fed.  957. 

Messrs.  Solicitor  General  Frierson  and 
Mr.  Adrien  F.  Busick  for  petitioner. 

Mr.  Henry  P.  Molloy  for  respondent 

June  6, 1921.    Granted. 


[689]  Fred  Browne,  Plaintiff  in  Error, 
v.  Charles  B.  Thorn  et  al.,  Partners, 
etc.     [No.  933.] 
Petition  for  a  Writ  of  Certiorari  here- 


m. 


See  same  case  below,  272  Fed.  950. 
Mr.  James  B.  McDonough  for  plain- 
tiff in  error. 
June  6,  1921.    Granted. 


William  D.  Haywood  et  al.,  Petitioners, 

V.  United  States  of  America.     [No. 

760.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeala 
for  the  Seventh  Circuit. 

See  same  case  below,  268  Fed.  795. 

S5«  U.  6. 


1920. 


liEMORAKDA  CASES. 


689-091 


Messrs.  Otto  Christensea  and  George  F. 
Yanderveer  for  petitioners. 

Assistant  Attorney  General  Stewart 
and  Mr.  W.  C.  Herron  for  respondent. 

April  11,  1921.    Denied. 


J.  B.  Flowers  et  al.,  Petitioners!  v.  Unit- 
BD  States  ov  America.    [No.  752.] 
Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Cironit  Court  of  Appeals 
for  the  Fifth  Circuit. 

Messrs.  W.  F.  Weeks  and  C.  C.  Mc- 
Donald for  petitioners. 
The  Attorney  General  for  respondent. 
April  11,  1921.    Denied. 


Ellsworth  H.  Green  et  al.,  Petitioners, 

V.  United  States  of  America.     [No. 

763.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Eighth  Circuit. 

See  same  case  below,  266  Fed.  779. 

Messrs.  Ed.  S.  Vaught  and  John  B. 
Dudley  for  petitioners. 

Mr.  Assistant  Attorney  General  Stew- 
art and  Mr.  Harry  S.  Ridgely  for  re- 
spondent. 

April  11,  192L    Denied. 


[690]  Wagner  Electric  MANUFACfruRr 

iNG    Company,    Petitioner,   v.    Lamar 

Lyndon.     [No.  764.] 

Petition  for  a  Writ  of  Certiorari  to 
the  Supreme  Court  of  the  State  of  Mis- 
souri. 

See  same  case  below,  285  Mo.  77,  225 
S.  W.  711. 

Mr.  Charles  A.  Houts  for  petitioner. 

Messrs.  Lawrence  C.  Kingsland  and 
John  D.  Rippey  for  respondent. 

April  11,  1921.  Denied. 


Charles  O'Connor  et  al.,  Petitioners,  v. 

John   Slaker,  Acting  Administrator, 

etc.,  et  al.     [No.  772.] 

Petition  for  a  Writ  of  Certiorari  to  the 
Supreme  Court  of  the  State  of  Nebraska. 

See  same  case  below,  105  Neb.  88,  12 
A.L.R.  199,  179  N.  W.  401. 

Mr.  James  M.  Johnson  for  petitioners. 

Mr.  John  F.  Kirkman,  a  respondent, 
pro  se. 

April  11,  192L    Denied. 


John  Barton  Payne,  as  Agent,  etc..  Pe- 
titioner,  V.   Matthew    Foley.     [No. 
773.] 
Petition  for  a  Writ  of  Certiorari  to  the 

Supreme  Judicial  Court  of  the  State  of 

Maine. 

See  same  case  below,  119  Me.  425,  111 

Atl.  715. 
Messrs.  Evan   Shelby  and  Frank  M. 

Libby  for  petitioner. 
Mr.  Richard  E.  Harvey  for  respondent. 
AprUll,1921.    Denied. 


Mary  Plack,  Administratrix,  etc..  Peti- 
tioner, V.  Atchison,  Topeka,  &  Santa 
Fe  Railway  Company.     [No.  769.] 
Petition  for  a  Writ  of  Certiorari  to  the 

Supreme  Court  of  the  State  of  Missouri. 
See  same  case  below,  285  Mo.  28,  224 

8.  W.  415. 
Messrs.  John  H.  Atwood  and  Oscar  S. 

Hill  for  petitioner. 
Mr.  Cyrus  Crane  for  respondent. 
April  11,  1921.    Denied. 

•5  li.  ed. 


J.  Sidney  Smith,  Petitioner,  v.  United 
States  of  America.     [No.  787.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals 

for  the  Eighth  Circuit. 

See  same  case  below,  267  Fed.   665; 

on  rehearing,  269  Fed.  365. 
Mr.  John  Lee  Webster  for  petitioner. 
Messrs.    Assistant    Attorney    General 

Stewart  and  Mr.  Roy  C.  McHenry  for 

respondent. 
AprU  11,  1921.    Denied. 


[691]  Charles  M.  Thompson,  Petition- 
er,  V.    United    States    op   America. 
[No.  788.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals 

for  the  Eighth  Circuit. 

See  same  case  beloV,  267  Fed.  665;  on 

rehearing,  269  Fed.  365. 
Mr.  John  Lee  Webster  for  petitioner. 
Messrs.    Assistant    Attorney    General 

Stewart  and  Mr.  Roy  C.  McHenry  for 

respondent 
April  11,  1921.    Denied. 
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SUPREME  COURT  OF  THE  UNITED  STATES. 


Oct.  Teem, 


Clyde  A.  Smith,  Petiti6ner,  v.  United 
States  op  America.     [No.  789.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals 

for  the  Eigiitii  Circuit. 

See  same  case   below,   267  Fed.   665; 

on  rehearing,  269  Fed.  365. 
Mr.  John  Lee  Webster  for  petitioner. 
Messrs.     Assistant    Attorney    General 

Stewart  and  Mr.  Roy  C.  McHenry  for 

respondent. 
April  11,  1921.    Denied. 


Edward  A.  Shedd  et  al..  Petitioners,  v. 

Calumet     Construction      Company. 

[No.  825.] 

Petition  for  a  Writ  of  Certiorari  to 
the  United  States  Circuit  Court  of  Ap- 
peals for  the  Seventh  Circuit. 

See  same  case  below,  270  Fed.  942. 

Mr.  Fred  Barnett  for  petitioners. 

No  appearance  for  respondent. 

April  11,  1921.    Denied. 


Filer  &  Stowell  Company,  Petitioner, 
V.  Diamond  Iron  Works.     [No.  753.] 
Petition  for  a  Writ  of  Certiorari  to 
the  United  States  Circuit  Court  of  Ap- 
peals for  the  Seventh  Circuit. 
See  same  case  below,  270  Fed.  489. 
Messrs.  Louis  A.  Lecher,  William  G. 
Henderson,  and   Frank  E.   Dennett   for 
petitioner. 

Mr.  Frank  A.  Whiteley  for  respond- 
ent. 
April  18,  1921.     Denied. 


Panayiotis    Panoulias,   Petitioner,    v. 

National  Equipment  Company.    [No. 

765.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Second  [692]  Circuit. 

See  same  case  below,  269  Fed.  630. 

Mr.  Frank  C.  i-'iggs  for  petitioner. 

Messrs.  William  Quinby  and  Livingston 
Gifford  for  respondent. 

April  18,  1921.     Denied. 


John  R.  Bailey,  Petitioner,  v.  Missis- 
sippi Home  Telephone  Company.  [No. 
794.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals 

for  the  Third  Circuit. 

See  same  case  below,  269  Fed.  125. 
Mr.  Thomas  M.  B.  Hicks  for  petitioner. 
Mr.  J.  Fred  Schaffer  for  respondent. 
April  18,  1921.    Denied. 

J174 


Ulrica   Dahlqren   Pierce,   as    Trustee, 

etc..  Appellant,  v.  John  V.  Dahlgrek. 

[No.  800.] 

Petition  for  a  Writ  of  Certiorari  to  the 
Ignited  States  Circuit  Court  of  Appeals 
for  the  Sixth  Circuit. 

See  .«^ame  ease  below,  270  Fed.  507. 

Mr.  J.  Warren  Keifer  for  ap))e]lant. 

Messrs.  Frederic  R.  Coudert,  Howiird 
Thayer  Kingsbury,  and  Lawrence  Max- 
well for  appellee. 

AprU  18,  1921.     Denied. 


Samuel   Vernon    Estate    (Tnc.^,    Peti- 
tioner, V.  John  J.  Lyttle,  as  Receiver 
and  Trustee,  etc.     [No.  815.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appenls 

for  the  Second  Circuit. 

See  same  case  below,  270  Fed.  469. 
Mr.  Frederick  Seymour  for  petitioner. 
Mr.  Emanuel  J.  Mvers  for  respwndeut. 
April  18,  1921.     Denied. 


Seaboard  Transportation  Company,  Pe- 
titioner, V.  Boston,  Cape  Con,  &  New 
York  Canal  Company.     [No.  833.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals 

for  the  First  Circuit. 

See  same  case  below,  270  Fed.  525. 
[693]    Mr.    Edward   E.    Blodgett   for 

petitioner. 
Mr.  Thomas  H.  Mahony  for  resjiondent. 
April  18,  1921.     Denied. 


JoHN^W.  Yates,  Petitioner,  v.  Charles 

R.  Smith,  Executor,  etc.,  et  al.     [No. 

834.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  tlie  Third  Circuit. 

See  same  case  below,  271  Fed.  33. 

Mr.  Samuel  E.  Darby  for  petitioner. 

\o  ap))ea ranee  for  respondents. 

April  18,  1921.     Denied. 


Standard  Portland  Cement  Company, 
Petitioner,  v.  J.  R.  Foley.  [No.  836.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appalls 

for  the  Fifth  Circuit. 

See  same  case  below,  270  Fed.  203. 
Mr.  Augustus  Benners  for  ]>etitioner. 
Mr.  Erie  Pettus  for  respondent. 
April  18,  1921.    Denied. 

25«  r.  s. 


1920. 


MEMORANDA  CASES. 


603-605 


William    Barber,    Petitioner,    v.    Otis 
Motor  Sales  Company.     [Xo.  841.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals 

for  the  Second  Circuit. 

See  same  case  below,  271  Fed.  171. 
Mr.  Samuel  E.  Darby  for  petitioner. 
Messrs.  Oscar  W.  Jeffery  and  Robert 

D.  Eggleston  for  respondent. 
April  18,  1921.    Denied. 


City  of  New  York,  Petitioner,  v.  Lyn- 
don R.  CoNNETT  et  al.,  etc.     [No.  842.] 
Petition  for  a  Writ  of  Certiorari  to 
the  United  States  Circuit  Court  of  Ap- 
peals for  the  Second  Circuit.       .,    . 
See  same  case  below,  270  Fed.  197. 
Mr.  Vincent  Victory  for  petitioner. 
Mr.  Samuel  Seabury  for  respondents. 
April  18,  1921.     Denied. 


Standard  Oil  Company,  as  Owner  of  the 
Steamship  John  D.  Rockefeller,  Peti- 
tioner, V.  Steamship  Falls  City,  etc. 
[No.  861.] 

Petition  for  a  Writ  of  Certiorari  to  the 
L'nited  States  Circuit  Court  of  Appeals 
[694]  for  the  Fourth  Circuit. 
See  same  case  below,  272  Fed.  67. 
Messrs.    J.    Parker    Kirlin,    John    M. 
Woolsey,  Edward  R.  Baird,  Jr.,  and  Rob- 
ert S.  Erskine  for  petitioner. 
Mr.  H.  H.  Little  for  respondent. 
April  18, 1921.     Denied. 


George  N.  Baxter,  Petitioner,  v.  Wil- 
liam M.  Safford  et  al.     [No.  782.] 
Petition  for  a  Writ  of  Certiorari  to  the 

Ignited  States  Circuit  Court  of  .Appeals 

lor  the  Sixth  Circuit. 

See  same  case  beu)w,  209  Fed.  344. 
Mr.  George  N.  Baxter,  petitioner,  pro 

se. 

No  appearance  for  respondents. 
April  25,  1921.     Denied. 


Carl  A.  Martin  et  al.,  etc.,  Petitioners, 

V.   Presidio   Mixing    Company   et   al. 

[No.  790.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit,     j  6 1 

See  same  case  below,  -969  Fed.  933 ;  on 
rehearing-,  270  Fed.  388. 

Mr.  WiJliam  Denman  for  petitioners. 

Messrs.  R.  T.  Harding,  Henry  E.  Mon- 
roe, and  J.  J.  Dunne  for  respondents. 

April  25,  1921.    Denied. 
65  li.  ed. 


J.    C.    Dysart,    Petitioner,    v.    United 
States  op  America.     [No.  780.] 
Petition   for  a  Writ   of   Certiorari   to 
the  United  States  Circuit  Court  of  Ap- 
peals for  the  Fifth  Circuit. 

See  same  case  below,  270  Fed.  77. 
Messrs.  William  H.  Atwell  and   Cecil 
H.  Smith  for  petitioner. 

Mr.  Assistant  Attorney  General  Stew- 
art and  Mr.  William  C.  Herron  for  re- 
spondent. 
April  25,  1921.     Denied. 


Boston  &  Maine  Railroad,  Petitioner, 
V.  Timothy  J.  Desmond.     [No.  781.] 
Petition  for  a  Writ   of   Certiorari   to 
the  Superior  Court  of  the  State  of  !Massa- 
chusetts. 

See  same  case  below,  in  supreme  judi- 
cial court,  237  Mass.  230.  129  N.  E.  590. 
Mr.  Frederick  N,  Wier  for  i>etitioner. 
Mr.  James  H.  Vahey  for  respondent. 
April  25,  1921.     Denied. 


[695]  Joseph  Ople,  Petitioner,  v. 
George  P.  Weinbrenner,  Sheriff,  etc 
[No.  797] ;  Earl  Miller,  Petitioner, 
V.  George  P.  Weinbrenner,  Sheriff, 
etc.  [No.  798] ;  and  Leo  Clyne,  Peti- 
tioner, V.  George  P.  Weinbrenner, 
Sheriff,  etc.  [No.  709]. 
Petition  for  Writs  of  Certiorari  to  the 

Supreme  Court  of  the  State  of  Missouri. 
See  same  case  below,  285  Mo.  305,  226 

S.  W.  256. 
Mr.  Charles  A.  Houts  for  petitioners. 
No  appearance  for  respondent. 
April  25, 1921.    Denied. 


McKiTTRiCK  Oil  Company,  Plaintiff  in 

Error,  v.  Southern  Pacific  Railroad 

Company.     [No.  801.] 

Error  to  state  court — Federal  question 
— error  or  certiorari. 

Petition  for  a  Writ  of  Certiorari  here- 
in. 

See  same  case  below,  —  Cal.  App.  — , 
194  Pac.  80. 

Messrs.  Fred  Dennett  and  George  E. 
Whitaker  for  plaintiff  in  error. 

Messrs.  Frank  Thunen  and  A.  A.  Hoeh- 

ling  for  defendant  in  error. 

April  25,  1921.    Denied. 
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Oct.  Tebm» 


Louis  Kasasik  et  al.,  as  Trustees,  etc., 

Petitioners,  v.  Henby  Doscher  et  al., 

as  Executors,  etc.     [No.  843.] 

Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals 

for  the  Second  Circuit. 

See  same  case  below,  272  Fed.  828. 
Mr.  Samuel  Evans  Maires  for  petition- 
ers. 

Mr.  Henry  F.  Cochrane  for  respond- 
ents. 

April  25,  1921.     Denied. 


Joseph  Rosenblatt,  Petitioner,  v.  Unit- 
ed States  of  America  [No.  873] ;  and 
[696]  Samuel  Davidson,  Petitioner, 
V.  United  States  of  America  [No. 
874.] 

Petition  for  Writs  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Second  Circuit. 

See  same  case  below,  271  Fed.  435. 
Mr.  Charles  Hershenstein  for  petitioner 
in  No.  873. 

Messrs.  Allan  R.  Campbell  and  Mark 
Hainan  for  petitioner  in  No.  874. 

Mr.  Assistant  Attorney  General  Stew- 
art and  Mr.  William  C.  Herron  for  re- 
spondent. 

April  25,  1921.     Denied. 


Charlks  W.  Anderson,  Collector  of  In- 
ternal Revenue,  etc.,  Petitioner,  v.  New 
York  Life  Insurance  Company.  [No. 
783.] 

Writ  of  Certiorari  heretofore  issued 
recalled,  and  petition  for  a  Writ  of  Cer- 
tiorari to  the  United  States  Circuit 
Court  of  Appeals  for  the  Second  Cir- 
cuit. 

See  same  case  below,  269  Fed.  1021. 
Solicitor  General  Frierson  and  Assist- 
ant Attorney  General  Adams  for  peti- 
tioner. 

Mr.  James  H.  Mcintosh  for  respond- 
ent. 

May  2,  1921.    Denied. 


Erie  Railroad   Company,  Petitioner,  v. 

Fred  D.  Ward.     [No.  818.] 

Petition  for  a  Writ  of  Certiorari  to 
the  Supreme  Court  of  the  State  of  New 
York. 

See  same  case  below,  in  court  of  ap- 
peals, 230  N.  Y.  230,  129  N.  E.  886. 

Mr.  Halsey  Sayles  for  petitioner. 

Mr.  Thomas  A.  Sullivan  for  respond- 
ent. 

May  2,  1921.    Denied. 
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Arthur  A.  Jokes  et  al.,  Petitioners,  v. 

Qregort   Paqb,   Receiver,   etc.,   et  al. 

[No.  821.] 

Petition  for  a  Writ  of  Certiorari  to 
the  Supreme  Court  of  the  State  of  New 
Mexico. 

See  same  case  below,  26  N.  M.  440, 
194  Pac.  883. 

Mr.  Chapin  Brown  for  petitioners. 

No  appearance  for  respondents. 

May  2,  1921.    Denied. 


Al    Weathers,    Petitioner,    v.    United 
States  of  America.     [No.  824.] 
Petition  for  a  Writ  of  Certiorari  to 

the  United  States  Circuit   [697]    Court 

of  Appeals  for  the  Ninth  Circuit. 
See  same  case  below,  269  Fed.  254. 
Messrs.  Charles  3,  Heggerty  and  0.  P. 

Hubbard  for  petitioner. 

Assistant   Attorney    General    Stewart 

and  Mr.  W.  C.  Herron  for  respondent. 
May  2,  1921.    Denied. 


Bullock  Tractor  Company,  Petitioner, 

V.  J.  Herbert  Knapp  and  Parker  N. 

Black,   Partners   as  Knapp   &   Black. 

[No.  826.] 

Petition  for  a  Writ  of  Certiorari  to 
the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit. 

See  same  case  below,  270  Fed.  379. 

Messrs.  John  S.  Miller,  Merritt  Starr, 
Edward  Osgood  Brown,  Thomas  £. 
Haven,  James  C.  McMath,  and  Frank 
Davis,  Jr.,  for  petitioner. 

Mr.  Phil  D.  Swing  for  respondents. 

May  2,  1921.    Denied. 


Louis  Sablowski  et  til,,  Petitioners,  v. 

United  States.     [No.  850.] 

Petition  for  a  Writ  of  Certiorari  to 
the  United  States  Circuit  Court  of  Ap- 
peals for  the  Second  Circuit. 

See  same  case  below,  271  Fed.  294. 

Mr.  William  J.  Fallon  for  petitioners. 

Solicitor  General  Frierson  and  Mi. 
Robert  P.  Frierson  for  respondent. 

May  2,  1921.    Denied. 


Associated  Oil  Company,  Petitioner,  v. 

Walter  L.  Miller  and  bis  wife,  Mattie 

E.  Miller,  et  al.     [No.  851.] 

Petition  for  a  Writ  of  Certiorari  to 
the  United  States  Circuit  Court  jof  Ap- 
peals for  the  Fifth  Circuit. 

See  same  case  below,  269  Fed.  16. 

Mr.  James  A.  Baker  for  petitioner. 

Mr.  Luther  Nickels  for  respondents. 

May  2,  1921.    Denied. 

t5e  u.  s. 
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607-700 


Clifford  E.  Treat,  Petitioner,  v.  Redtop 
Electric  Company,  Inc.  [No.  863.] 
Petition  for  a  Writ  of  Certiorari  to 

the  United  States  Circuit  Court  of  Ap^ 

peals  for  the  Second  [698]  Circuit. 
See  same  case  below,  271  Fed.  307. 
Mr.  iVederick  S.  Lyon  for  petitioner. 
Messrs.  Henry  J.  Lucke  and  Robert 

Watson  for  respondent. 
May  2,  1921.    Denied. 


James    C.    Davis,    Director   General    of 
Railroads,  etc.,  Plaintiff  in   Error,  v. 
Cena  I.  Baeohtel  et  al.,  [No.  869.] 
Petition  for  a  Writ  of  Certiorari  here- 
in. 

See  same  case  below,  137  Md;  513,  113 
Atl.  126. 

Messrs.    Frederic    D.    McKenney    and 
John  Spalding  Flannery  for  plaintiff  in 
error. 
May  2,  1921.    Denied. 


Chicago  Railway  Equipment  Company 

et  al.,  Petitioners,  v.  Hen'RY  D.  Laugh- 

lin.     [No.  872.] 

Petition  for  i^  Writ  of  Certiorari  to 
the  United  Stales  Circuit  Court  of  Ap- 
peals for  the  Seventh  Circuit. 

See  sAtne  case  below,  272  Fed.  678. 

M^rs  Harrison  Musgrave  and  Henry 
R.  Piatt  for  petitioners. 

Mir.  ^Louis  E.  Hart  for  respondent. 

May  2, 1921.    Denied. 


Ford    Motor    Company,    Petitioner,    v. 

Hotel    Woodward    Company.       [No. 

881.] 

Petition  for  a  Writ  of  Certiorari  to 
the  United  States  Circuit  Court  of  Ap- 
peals for  the  Second  Circuit. 

See  same  case  below,  on  first  appeal, 
169  C.  C.  A.  338,  258  Fed.  322;  on  second 
appeal,  271  Fed.  625. 

Messrs.  John  W.  Davis,  Alfred  Luck- 
ing, and  James  M.  Beck  for  petitioner. 

Messrs.  Stephen  C.  Baldwin  and 
Charles  H.  Tut  tie  for  respondent. 

May  2,  1921.    Denied. 


Michigan  Central  Railroad  Company, 

Petitioner,  v.  C.  A.  Gustafson  et  al., 

Copartners,  etc.     [No.  886.] 

Petition  for  a  Writ  of  Certiorari  to 
the  Supreme  Court  of  the  State  of  Illi- 
nois. 

See  same  case  below,  296  111.  41,  129 
N.  E.  516. 

Messrs.  Ralph  M.  Shaw,  Frank  H. 
Towner,  and  [600]  Frank  E.  Robson 
for  petitioner. 

Mr.  Hobart  P.  Young  for  respondents. 

May  16,  1921.    Denied. 
65  L.  ed. 


John  W.  Keogii,  Plaintiff  in  Error,  v. 

Chicago  &  North  Western  Railway 

Company  et  al.     [No.  823.] 

Petition  for  a  Writ  of  Certiorari  here- 
in. 

See  same  case  below,  271  Fed.  444. 

Mr.  H.  P.  Young  for  plaintiff  in  error. 

Messrs.  R.  V.  Fletcher,  Bruce  Scott, 
0.  W.  Dynes,  W.  F.  Dickinson,  and  Wal- 
ter H.  Jacobs  for  defendants  in  error- 
May  16,  1921.    Denied. 


Clark  T.  Henderson,  Petitioner,  v.  Com- 
missioner OP  Patents.     [No.  844.] 
Petition  for  a  Writ  of  Ccrtiprari  to 

the  Court  of  Appeals  of  the  District  of 

Columbia. 

See  same  case  below,  —  A  pp.  D.   C. 

— ,  269  Fed.  707. 

Messrs.    Melville    Church,    Wylie    C. 

Margeson,  and  Edwin  B.  H.  Tower,  Jr., 

for  petitioner. 
No  appearance  for  respondent. 
May  16,  1921.    Denied. 


Missouri,   Kansas,   &   Texas   Railway 

Company  op  Texas  et  al..  Petitioners. 

V.  United  States  Mortgage  &  Trfst 

Company  et   al..   Trustees,   etc.     [No. 

847.] 

Petition  for  a  Writ  of  Certiorari  to 
the  United  States  Circuit  Court  of  Ap- 
peals for  the  Fifth  Circuit. 

See  same  case  below,  269  Fed.  497;  on 
rehearing,  in  272  Fed.  458. 

Mr.  Alexander  H.  McKnight  for  pe- 
titioners. 

Messrs.  F.  M.  Etheridge,  Alfred  C. 
Cook,  and  William  Greenough  for  re- 
spondents. 

May  16,  1921.    Denied. 


James  D.  Hardin,  Petitioner,  v.  Union 

Trust    Company    of    Philadelphia. 

[No.  848.] 

Petition  for  a  Writ  of  Certiorari  to 
the  United  States  Circuit  Court  of  'Ap- 
peals for  the  Eighth  [700]  Circuit. 

See  same  case  below,  271  Fed.  586. 

Mr.  R.  P.  Stewart  for  petitioner. 

Mr.  Chambers  Kellar  for  respondent. 

May  16,  1921.    Denied. 
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Fred  B.   Grant  et   al.,   Petitioners,  v. 

United  States  of  America.  [No.  860.] 

Petition  for  a  Writ  of  Certiorari  to 
the  United  States  Circuit  Court  of  Ap- 
peals for  the  Sixth  Circuit. 

See  same  case  below,  268  Fed.  443. 

Messrs.  John  L.  Rich  and  T.  M. 
Wampler  for  petitioners. 

Solicitor  General  Frierson  and  Mr. 
Robert  P.  Frierson  for  respondent. 

May  16,  1921.    Denied. 


Director  General  of  Railroads,  Peti* 
tioner,  v.  Sarah  A.  Wilson,  Adminis- 
tratrix, etc.     [No.  865.] 
Petition  for  a  Writ  of  Certiorari  to 
the  Supreme  Court  of  the  State  of  New 
Jersey. 

See  same  case  below,  —  N.  J.  — ^  112 
Atl.  732. 

Messrs.    George    A.    Bourgeois    and 
Harry  R.  Coulomb  for  petitioner. 

Mr.  James  Mercer  Davis  for  respond- 
ent. 
May  16,  1921.    Denied. 


Charles  Vincenti  et  al.,  Petitioners,  v. 

United    States    of    America.      [No. 

877.] 

Petition  for  a  Writ  of  Certiorari  to 
the  United  States  Circuit  Court  of  Ap- 
peals for  the  Fourth  Circuit. 

See  same  case  below,  272  Fed.  114. 

Messrs.  Ogle  Marbury  and  Philip  B. 
Perlman  for  petitioners. 

Assistant  Attorney  General  Adams 
for  respondent. 

May  16,  1921.    Denied. 


Nettie  L.  Scott,  Petitioner,  v.  Eliza- 
beth K.  DeFries,  nee  Pilipo.  [No. 
882.] 

Petition  for  a  Writ  of  Certiorari  to 
the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit. 

See  same  case  below,  272  Fed.  952. 
Mr.  Frederick  Milverton  for  petition- 
er. 

Messrs.   Daniel   W.   O'Donoghue   and 
Arthur  A.  Alexander  for  respondent. 
May  16,  1921.    Denied. 

1178      . 


[701]Princbss  Amusement   Company, 
Petitioner,  v.  Jake  Wells.    [No.  875.] 
Petition  for  a  Writ  of  Certiorari  to 
tiie  United  States  Circuit  Court  of  Ap- 
peals for  the  Sixth  Circuit. 
See  same  case  below,  271  Fed.  226. 
Mr.  T.  T.  McCarley  for  petitioner. 
No  appearance  for  respondent. 
June  1,  1921.    Denied. 


Alexis  Georgian,  Petitioner,  v.  Btron 
H.  Uhl,  Acting  Commissioner  of  Im- 
migration, etc.     [No.  885.] 
Petition  for  a  Writ  of  Certiorari  to 
the  United  States  Circuit  Court  of  Ap- 
peals for  the  Second  Circuit. 
See  same  case  below,  271  Fed.  676. 
Mr.  Walter  Nelles  for  petitioner. 
No  appearance  for  respondent. 
June  1,  1921.    Denied. 


Jacques   Rocsso,   Petitioner,   v.    Harrt 

Solomon.     [No.  893.] 

Petition  for  a  Writ  of  Certiorari  to 
the  Court  of  Appeals  of  the  District  of 
Columbia. 

See  same  case  below,  —  A  pp.  D.  C.  — , 
271  Fed.  799. 

Mr.  Joshua  R.  H.  Potts  for  petitioner. 

Mr.  William  F.  Hall  for  respondent. 

June  1,  1921.    Denied. 


Herman  &  Herman,  Inc.,  Petitioner,  v. 

Steamship   Owego,  Her  Engine,  etc. 

[No.  896.] 

Petition  for  a  Writ  of  Certiorari  to 
the  United  States  Circuit  Court  of  Ap- 
peals for  the  Second  Circuit. 

See  same  case  below,  270  Fed.  967. 

Mr.  Homer  L.  Loomis  for  petitioner. 

No  appearance  for  respondent. 

June  1,  1921.    Denied. 


CuNO  H.  Rudolph  et  al.,  Commissioners, 

etc.,    et    al..    Petitioners,    v.    MoixiR 

Schwartz.     [No.  897.] 

Petition  for  a  Writ  of  Certiorari  to 
the  Court  of  Appeals  of  the  District  of 
Columbia. 

See  same  case  below,  —  App  D.  C.  — , 
270  Fed.  1019.  '  . 

Mr.  F.  H.  Stephens  for  petitioners. 

Mr.  W.  Gwynn  Gardiner  for  respond- 
ent. 

June  1,  1921.    Denied. 
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[7MJ    Walkb    BROTHnw    Goxpavt, 

Petitioner^  v.  W.  A  H.  Walkeb,  Inc., 

et  al.    [No.  900.] 

Petition  for  a  Writ  of  Certiorari  to 
the  United  States  Cireoit  Coart  of  Ap- 
peals for  the  First  Circuit. 

See  same  ease  below,  271  Fed.  395. 

Mr.  Odin  Roberts  for  petitioner. 

Messrs.  George  R.  Nutter  and  Jacob 
J.  Kaplan  for  respondents. 

June  1,  192L    Denied. 


J.  E.  SiSTBUNK,  Petitioner,  v.  J.  T.  Psn- 

DLBTOKy  Judge.    [No.  903.] 

Petition  for  a  Writ  of  Certiorari  to 
the  Supreme  Court  of  the  State  of 
Oeorgia. 

Mr.  J.  £.  Sistrunk  for  petitioner. 

No  appearance  for  respondent. 

June  1,  1921.    Denied. 


Mrs.  Addie  Prohaska,  Widow,  etc.,  et 

al..  Petitioners,  v.  St.  Paul  Fire  ft 

Marine   Insurance   Company.     [No. 

906.] 

Petition  for  a  Writ  of  Certiorari  to 
the  United  States  Circuit  Court  of  Ap- 
l)eals  for  the  Fifth  Circuit. 

See  same  case  below,  270  Fed.  91. 

Messrs.  John  D.  Gbracf  and  Frederick 
S.  Tyler  for  petitioners. 

Mr.  (George  H.  Terriberry  for  respond- 
ent. 

June  1,  1921.    Denied. 


Marie    E.    Scheuerle,'    Xdministratriz, 

etc.,  Petitioner,  v.  Onepiece  Bivocal 

Lens  Company.     [No.  711.] 

Petition  for  a  Writ  of  Certiorari  to 
the  District  Court  of  the  United  States 
for  the  District  of  Indiana. 

Mr.  Arthur  E.  Paige  for  petitioner. 

Mr.  V.  H.  Lock  wood  for  respondent. 

June  6,  1921.    Denied. 


State  Tax  Commissioner  of  the  State 

OF  New  York,  Petitioner,  v.  People  of 

THE    State   of   New   York   ex   rel. 

Alpha  Portland  Cement  Compant. 

[No.  871.] 

Petition  for  a  Writ  of  Certiorari  to 
the  Supreme  Court  of  [703]  the  State 
of  New  York. 

See  same  case  below,  230  N.  Y.  48^  129 
N.  E.  202. 

Mr.  Claude  T.  Dawes  for  petitioner. 

Mr.  Ix)ui8  H.  Porter  for  respondent. 

June  6,  1921.    Denied. 

€5  li.  ed. 


Old  Dqmikiov  Bbvibaob  C<«foratiov9 

Petitioner,   y.   Coca   Cola   Company. 

[No.  908.] 

Petition  for  a  Writ  of  Certiorari  to 
the  United  States  Cirouit  Court  of  Ap- 
peals for  the  Fourth  Cireuit. 

See  same  ease  below,  271  Fed.  600. 

Mr.  William  L.  Symons  for  petition- 
er. 

Messrs.  Harold  Hirsoh  and  Edward 
S.  Rogers  for  respondent. 

June  6|  1921.    Denied. 


W.  E.  Hamiltoit  et  al.,  Petitioners,  v. 

Di  Camp  Glass  Casket  Company  et 

aL     [No.  909.] 

Petition  for  a  Writ  of  Certiorari  to 
the  United  States  Cireuit  Court  of  Ap- 
peals for  the  Sixth  Cirouit. 

See  same  case  below,  272  Fed.  668. 

Mr.  Charles  C.  Moore  for  petitioners. 

Messrs.  J.  B.  Sizer  and  J.  Read 
Voight  for  respondents. 

June  6,  1921.    Penied. 


Lou  Frazier,  Administratrix,  etc.,  Peti- 
tioner, V.  Interstate  Railroad  Com- 
pany.   [No.  914.] 

Petition  for  a  Writ  of  Certiorari  to 
the  United  States  Circuit  Court  of  Ap- 
peals for  the  Fourth  Circuit. 
See  samfe  case  below,  27'J  Fed.  181. 
2fr.  William  H.  Werth  for  petitioner. 
No  appearance  for  respondent. 
June  6, 1921.    Denied. 


Gustav    H.    Jaoobson,    Petitioner,    v. 

United  States  of  America  [No.  916] ; 

Albsbt    H.    Wehde,    Petitioner,    v. 

United  States  of  America  [No.  917] ; 

and  George  Paul  Boehm,  Petitioner, 

V.  United  States  of  America   [No. 

918]. 

Petition  for  Writs  of  Certiorari  to 
the  United  States  Circuit  Court  of  Ap- 
peals for  the  Seventh  Circuit. 

See  same  case  below,  272  Fed.  399. 

Messrs.  Henry  W.  Freeman  and 
Michael  L.  Igoe  for  petitioners. 

Assistant   Attorney   General    Stewart ' 
and  Mr.  W.  C.  Herron  for  respondent 

June  6, 1921.    Denied. 
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[704]  Lehigh  Vallet  Railroad  Coic- 

PANV,    Petitioner,   v.   John    Ltsaoht, 

Limited.     [No.  921.] 

Petition  for  a  Writ  of  Certiorari  to 
the  United  States  Circuit  Court  of  Ap- 
peals for  the  Second  Circuit. 

See  same  case  below,  271  Fed.  906. 

Messrs.  Lindley  M.  Garrison^  Edgar 
H.  Boles,  George  S.  Hobart,  and  Charles 
A.  Boston  for  petitioner. 

Mr.  W.  Kintzing  Post  for  respondent. 

June  G,  1921.    Denied. 


Lehigh  Valley  Railroad  Company,  Pe- 
titioner, V.  Allied  Machinery   Com- 
pany OF  America.     [No.  922.] 
Petition  for  a  Writ  of  Certiorari  to 
the  United  States  Circuit  Court  of  Ap- 
peals for  the  Second  Circuit. 
See  same  case  below,  271  Fed.  900. 
Messrs.  Lindley  M.  Garrison,  Edgar 
H.  Boles,  George  S.  Hobart,  and  Charles 
A.  Boston  for  petitioner. 

Mr.  W.  Kintzing  Post  for  respond- 
ent. 
June  6,  1921.    Denied. 


Ike   Applebaum,   Petitioner,   v.   United 
States  op  America.     [No.  923.] 
Petition  for  a  Writ  of  Certiorari  to 
the  United  States  Circuit  Court  of  Ap- 
peals for  the  Seventh  Circuit. 
See  same  case  below,  274  Fed.  43. 
Mr.  Chester  H.  Krum  for  petitioner. 
The  Attorney  General  for  respondent. 
June  G,  1921.    Denied. 


William  Green,  Petitioner,  v.  Thomas 

B.  Felder,  Receiver,  etc.,  et  al.     [No. 

930.] 

Petition  for  a  Writ  of  Certiorari  to 
the  United  States  Circuit  Court  of  Ap- 
peals for  the  Second  Circuit. 

See  same  ease  below,  272  Fed.  886. 

Messrs.  Francis  M.  Scott  and  William 
J.  Hughes  for  petitioner. 

Mr.  Frederic  R.  Kellogg  for  respond- 
ents. 

June  6,  1921.    Denied. 


[705]  J.  Q.  Smith,  Attorney  General 
of  the  State  of  Alabama,  et  al.,  Appel- 
lants, V.  WOPPORD  Oil  Company.  [No. 
310.] 

Appeal  from  the  District  Court  of  the 
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United  States  for  the  Middle  District  of 
Alabama. 

See  same  case  below,  263  Fed.  396. 

Mr.  Lawrence  E.  Brown  for  appellants. 

No  appearance  for  appellee. 

April  11^  1921.  Dismissed  per  stipula- 
tion. 


Ernest  B.  Dane,  Plaintiff  in  Error,  v. 

Fred  J.  Bltirell,  Treasurer,  etc.     [No. 

509.] 

In  Error  to  the  Supreme  Judicial  Court 
of  the  State  of  Massachusetts. 

See  same  case  below,  236  Mass.  280, 
128  N.  E.  943. 

Messrs.  Charles  F.  Choate,  Jr.,  and 
Philip  Nichols  for  plaintiff  in  error. 

Mr.  William  Harold  Hitchcock  for  de- 
fendant in  error. 

April  14,  1921.  Dismissed  with  costs, 
on  motion  of  counsel  for  the  plaintiff  in 
error. 


Wisconsin-Minnesota  Light  &  Power 
Company,  Ai)i)ellant,  v.  Railroad  Com- 
iussioN  OP  Wisconsin  et  al.  [No. 
532.] 

Appeal  from  the  District  Court  of  the 
United  States  for  the  Western  District  of 
Wisconsin. 

See  same  ease  below,  267  Fed.  711. 

Mr.  Andrew  Lees  for  appellant. 

No  appearance  for  appeJUees. 

April  21,  1921.  Dismissed,  per  stipu- 
lation. 


Herman   Wessels,  Appellant,  v.  John 

D.    McDonaij),    Commandant    of    the 

United   States  Navv   Yard,   Brooklyn, 

New  York.     [No.  287.] 

Appeal  from  the  District  Court  of  the 
United  States  for  the  Eastern  District  of 
New  York. 

See  same  case  below,  265  Fed.  754. 

Messrs.  Thomas  J.  O'Neill  and  William 
H.  Daly  for  appellant. 

The  Attorney  General  for  appellee. 

[706]  April  21,  1921.  Dismissed,  per 
stipulation. 
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HsNBT    Albers,   Petitioner,   v.   United 

States.    [No.  308.] 

On  Writ  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit. 

See  same  case  below,  263  Fed.  27. 

Messrs.  James  B.  Kerr  and  Charles  H. 
Carey  for  petitioner. 

Messrs.  Assistant  Attorney  General 
Stewart  and  Mr.  Harry  S.  Ridgcly  for 
respondent. 

April  27,  1921.  Judgment  reversed  on 
confession  of  error  on  motion  of  Solicitor 
General  Frierson  for  the  respondent. 


Charles  F.  Hunt,  Executor,  etc.,  Appel- 
lianti  v.  United  States.    [No.  470.J 


Appeal  from  the  Court  of  Claims. 

See  same  case  below,  55  Ct.  CI.  77. 

Mr.  Burt  £.  Barlow  for  appellant. 

The  Attorney  General  for  appellee. 

May  16,  1921.  Stricken  from  the 
docket,  on  motion  of  counsel  for  the  ap- 
pellant. 


United  States,  Appellant,  v.  Amjbrican 
Can  Compant  et  al.    [No.  5.] 
Appeal  from  the  District  Court  of  the 
United  States  for  the  District  of  Mary- 
land. 
See  same  case  below,  234  Fed.  1019. 
The  Attorney  General  for  appellant. 
Mr.  Lemuel  A.  Welles  for  appellees. 
June  6,  1921.     Dismissed,  on  motion 
of  Solicitor  (Jeneral  Frierson  for  the 
appellant. 


APPENDIX     I. 


9npvzmt  ^onvt  off  tbje  United  S^Mts. 


October  Term,  1020. 


OKDEE. 


Attorney  General  Palmer  presented  Mr.  William  L.  Frierson,  of  Tennessee,  as  Solicitoi 
General  of  the  United  Statea,  and  it  was  ordered  that  his  commission  be  recorded. 
October  4, 1920. 


APPENDIX  IL 


S^nijfvtmt  ^ouvi  si  tht  WiniitA  J^tateB. 


OOTOBBS  TVBM,  1920. 


ORDER. 


TS  THE  MATTER  OP  THE  SUGGESTED  REVISION  OF  THE  ADMIRALTY  RULES. 

Considering  the  suggestions  made  on  behalf  of  the  American  Bar  Association  and  other 
organizations  as  to  the  necessity  for  changes  in  the  Admiralty  Rules,  and  the  character 
of  the  amendments  deemed  to  be  needed,  a  committee  composed  of  Mr.  Justice  McKenna* 
Mr.  Justice  Holmes,  and  Mr.  Justice  Day  is  hereby  appointed,  with  authority  to  consider 
the  subject,  and  to  report  to  the  court  tiieir  recommendations  thereon. 

October  11, 19ft0. 

256  U.  8.  tt%% 


APPENDIX  III. 


S^upvtmt  Court  ci  the  tUnited  JS^tates. 


OOTOBEB  HCBK,  1920. 


ORDER 


It  is  now  here  ordered  by  the  court  that  the  Rules  of  Praetioe  for  the  Courts  of  Admir- 
altj  of  the  United  States,  this  day  adopted  and  established  by  the  court,  be,  and  the  same 
are  hereby,  promulgated  as  such,  to  be  in  force  on  and  after  March  7,  1021. 

December  6,  1920. 


ADMIRALTY  RULES  OF  PRACTICE 


1. 

PROCESS  ON  FILING  LIBEL. 

No  mesne  process  sball  issue  from  the  district  court  in  any  civil  cause  of  admiralty 
and  maritime  jurisdiction  until  the  libel,  or  libel  of  information,  shall  have  been  filed 
in  the  clerk's  oflice  from  which  such  process  is  to  issue.  All  process  shall  be  served  by 
the  marshal  or  by  his  deputy,  or,  where  he  or  they  are  interested,  by  some  discreet  and 
disinterested  person  appointed  by  the  court. 

2. 

SUITS  IN  PERSONAM— PROCESS  IN— ARREST  IN  SAME. 

In  suits  in  personam  the  mesne  process  shall  be  by  a  simple  monition  in  the  nature 
of  a  summons  to  appear  and  answer  to  the  suit,  or  by  a  simple  warrant  of  arrest  of 
the  person  of  the  respondent,  in  the  nature  of  a  capias,  as  the  libellant  may,  in  his  libel 
or  information,  pray  for  or  elect;  in  either  case,  with  a  clause  therein  to  attach  his 
goods  and  chattels,  or  credits  and  effects  in  the  hands  of  the  garnishees  named  in  the 
libel  to  the  amount  sued  for,  if  said  respondent  shall  not  be  found  within  the  district. 
But  no  warrant  of  arrest  of  the  person  of  the  respondent  shall  issue  unless  by  apeeial 
order  of  the  court,  on  proof  of  tlie  propriety  thereof,  by  affidavit  or  otherwise. 

3. 

BAIL— IMPRISONMENT  FOR  DEBT. 

In  all  suits  in  personam,  where  a  simple  warrant  of  arrest  issues  and  la  concnted* 
bail  shall  be  token  by  the  marshal  and  the  court  in  those  cases  only  in  which  it  is  re- 
quired by  the  laws  of  the  state  where  an  arrest  is  made,  on  similar  or  analogous  proesaa 
Issuing  from  the  state  court. 
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ADmRALTY  RUL£S. 

And  imprisonment  for  debt,  on  process  issuing  out  of  the  admiralty  court,  is  abolished 
in  all  cases  where,  by  the  laws  of  the  state  in  which  the  court  is  held,  imprisonment  for 
debt  has  boen,  or  shail  be  hereftlter^  aboliahed,  on  timilar  or  analogous  process  issuing 
from  a  state  oourU 

BAIL  IN  SUITS  IN  PERSONAM. 

The  marshal  shall  take  from  the  party  arrested,  as  bail,  either  sufficient  cash  or  a 
bond  or  stipulation  in  a  sufficient  sum,  with  sufficient  sureties  or  an  approved  corporate 
surety,  to  bo  held  by  him  to  secure  the  appearance  of  the  party  so  arrested  in  the  suit. 
And  upon  such  bond  or  stipulation  summary  process  of  execution  shall  be  issued  against 
the  principal  and  sureties  or  corporate  surety  by  the  court  to  which  the  process  is  re- 
turnable. 

8. 

BOND  IN  ATTACm^IENT  SUITS  IN  PERSONAM. 

In  all  suits  In  personam,  where  goods  and  chattels,  or  credits  and  effects,  are  attached 
under  a  process  authorizing  the  same,  the  attachment  shall  be  dissolved  by  order  of  the 
court  to  which  the  process  is  returnable,  on  the  giving  of  a  bond  or  stipulation,  with 
sufficient  sureties,  or  an  approved  corporate  surety,  by  the  respondent  whose  property 
is  so  attached,  or  by  someone  on  his  behalf,  conditioned  to  abide  by  all  orders,  interlocu- 
tory or  final,  of  the  court,  and  to  pay  the  amount  awarded  by  the  final  decree  of  the 
court  to  which  the  process  is  returnable,  or  in  any  appellate  court,  not  exceeding,  how- 
ever, the  value  of  the  goods  so  attached,  with  interest  at  6  per  centum  per  annum  and 
costs;  and  upon  such  bond  or  stipulation,  summary  process  of  execution  shall  be  issued 
against  the  principal  and  sureties  or  surety  by  the  court  to  which  the  process  is  returna- 
ble^ to  enforce  the  final  decree  so  rendered,  or  on  appeal  by  any  appellate  court. 

6. 

BONDS— STIPULATION— HOW  GIVEN. 

An  bonds  or  stipulations  in  admiralty  suits  may  be  given  and  taken  in  open  court, 
or  at  chambers,  or  before  the  clerk  or  a  deputy  clerk,  or  before  any  commissioner  of  the 
court  who  is  authorized  by  the  court  to  take  affidavits  of  bail  and  depositions  in  eases 
pending  before  the  court,  or  before  any  commissioner  of  the  United  States  authorized  by 
law  to  take  bail  and  affidavits  in  civil  cases,  or  otherwise  by  written  agreement  of  the 
parties  or  their  proctors  of  record. 

7. 

BONDS— PREMIUMS— TAXABLE  AS  COSTS. 

If  costs  shall  be  awarded  by  the  court  to  either  or  any  party,  then  the  reasonable 
premiums  or  expense  paid  on  all  bonds  or  stipulations  or  other  security  given  by  that 
party  in  that  suit  shall  be  taxed  as  part  of  the  costs  of  that  party. 

8. 

REDUCTION  OP  BAIL,  BOND  OR  STIPULATION— NEW  SURETIES. 

In  all  suits  either  in  rem  or  in  personam,  where  bail  is  given  or  a  bond  or  stipulation 
is  taken,  the  court  may,  on  motion,  for  due  cause  shown,  reduce  the  amount  of  such  bail, 
or  may  reduce  the  amount  of  security  given  by  either  bond  or  stipulation;  and  in  all 
cases,  either  in  rem  or  in  personam,  where  a  bond  or  stipulation  is  given,  if  either  of 
the  sureties  or  the  corporate  surety  shall  be  or  become  insufficient,  or  the  security  for 
costs  shall,  for  any  reason,  be  insufficient  pending  the  suit,  new  or  additional  security 
may  be  required  1^  order  ol  the  oourt  on  motioiu 
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9. 

MONITION  TO  THIRD  PARTIES  IN  SUITS  IN  REM. 

In  an  tuits  in  rem  against  a  ship  and/or  ber  appurtenances,  if  her  appurtenances  or 
any  of  them  are  in  the  possession  or  custody  of  any  third  person,  the  court  shall,  on 
due  notice  to  such  third  person  and  after  hearing,  decree  that  the  same  be  delivered  into 
the  custody  of  the  marshal  or  other  proper  officer,  if,  on  hearing,  it  appears  that  the 
same  is  required  by  law  and  justice. 

10. 

PROCESS  IN  SUITS  IN  REM. 

In  all  cases  of  seizure,  and  in  other  suits  and  proceedings  in  rem,  the  process.  If 
issued,  and  unless  otherwise  provided  for  by  statute,  shall  be  by  a  warrant  of  arrest 
of  the  ship,  goods,  or  other  things  to  be  arrested;  and  the  marshal  shall  thereupon  arrest 
and  take  the  ship,  goods,  or  other  thing  into  his  possession  for  safe  custody,  and  shall 
cause  public  notice  thereof  and  of  the  time  assigned  for  the  return  of  such  process  and 
the  hearing  of  the  cause,  to  be  given  in  such  newspaper  within  the  district  as  the  dis- 
trict court  shall  order ;  and  if  there  is  no  newspaper  published  therein,  then  in  such  other 
public  places  in  the  district  as  the  court  shall  direct. 

11. 

PERISHABLE  GOODS— HOW  DISPOSED  OF. 

In  all  cases  where  any  goods  or  other  things  are  arrested,  if  the  expense  of  keeping 
the  same  is  excessive  or  disproportionate,  or  if  the  same  are  perishable,  or  are  liable 
to  deterioration,  decay,  or  injury  by  being  detained  in  custody  pending  the  suit,  the 
court  may,  on  the  application  of  either  party,  order  the  same  or  any  portion  thereof 
to  be  sold;  and  the  proceeds,  or  so  much  thereof  as  shall  be  full  security  to  satisfy  any 
decree,  to  be  brought  into  court  to  abide  the  event  of  the  suit;  or  the  court  may,  on  the 
application  of  the  claimant,  order  a  delivery  thereof  to  him,  either  on  the  filing  of  a 
written  agreement  of  the  parties  or  their  proctors  of  record  to  that  effect,  or  on  a  due 
appraisement,  to  be  had  under  its  direction,  unleaa  the  value  has  been  agreed  to  in 
writing  by  the  parties  or  their  proctors  of  record,  on  the  claimant's  depoaiting  in  court 
to  much  money  as  the  court  shall  order,  or  on  his  giving  a  stipulation,  with  sufficient 
sureties  or  an  approved  corporate  surety,  in  such  sum  as  the  court  shall  direct  or  as 
shall  be  agreed  upon  in  writing  by  the  parties  or  their  proctors  of  record,  conditioned 
to  abide  by  and  pay  the  money  awarded  by  the  final  decree  rendered  by  the  court,  or 
any  appellate  court,  if  any  appeal  intervenes,  not  to  exceed,  however,  in  any  event,  such 
agreed  or  appraised  value  with  interest  at  6  per  cent  per  annum  and  costs,  aa  the  one 
or  the  other  course  shall  be  ordered  by  the  court. 

12. 

SHIP— HOW  APPRAISED,  SOLD,  OR  BONDED. 

When  any  ship  shall  be  arrested,  the  same  shall,  on  the  application'  of  the  claimant, 
be  delivered  to  him  either  on  s  due  appraisement,  to  be  had  under  the  direction  of  the 
court,  or  on  his  filing  an  agreement  in  writing  to  that  effect,  signed  by  the  parties  or 
their  proctors  of  record,  and  on  the  claimant's  depositing  in  court  so  much  money  as 
the  court  shall  order,  or  on  his  giving  a  stipulation  for  like  amount,  with  sufficient  sure- 
ties, or  an  approved  corporate  surety,  conditioned  as  provided  in  the  foregoing  rule; 
and  if  the  claimant  shall  unreasonably  neglect  to  make  any  such  application,  then  the 
court  may,  on  the  application  of  either  party,  on  due  cause  shown,  order  a  salt  of  aiich 
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IS. 

8EAMEN*8  WAGES— MATERIALlfBN— REMEDIES. 

In  all  iiiiti  for  maxinen*  wages  or  bj  materialmen  for  supplies  or  repairs  or  other 
necessaries,  the  libellant  may  proceed  in  rem  against  the  ship  and  freight  and/or  la 
personam  against  any  party  liable. 

14. 

PILOTAGE--COLUSION— REMEDIES. 

In  all  suits  for  pilotage  or  damage  by  collision,  the  libellant  may  proceed  in  rem 
against  the  ship  and/or  in  personam  against  the  master  and/or  the  owner. 

18. 

ASSAULT  OR  BEATING— REMEDIES. 

In  all  suits  for  an  assault  or  beating  on  the  high  seas,  or  elsewhere  within  the  ad- 
miralty and  maritime  jurisdiction,  the  suit  shall  be  in  personam  only. 

16. 

MARITIME  HYPOTHECATION— REMEDIES. 

In  all  suits  founded  upon  a  mere  maritime  hypothecation  of  ship  or  freight,  either 
express  or  implied,  by  the  master  for  moneys  taken  up  in  a  foreign  port  for  supplies 
or  repairs  or  other  necessaries  for  the  voyage,  without  any  claim  of  maritime  interest, 
the  libellant  may  proceed  in  rem  and/or  in  personam  against  the  master  and/or  the 
owners. 

^  17. 

BOTTOMRY  BONDS— REMEDIES. 

In  all  suits  on  bottomry  bonds,  properly  so  called,  the  suit  shall  be  in  rem  only 
against  the  property  hypothecated,  or  the  proceeds  of  the  property,  in  whosesoever  hands 
the  same  may  be  found,  unless  the  master  has,  without  authority,  given  the  bottomry 
bond,  or  by  his  fraud  or  misconduct  has  avoided  the  same,  or  has  subtracted  the  property, 
or  unless  the  owner  has,  by  its  own  misconduct  or  wrong,  lost  or  subtracted  the  prop> 
erty,  in  which  latter  cases  the  suit  may  be  in  personam  against  the  wrongdoer. 

18. 

SALVAGE— REMEDIES. 

In  all  suits  for  salvage,  the  suit  may  be  in  rem  against  the  property  saved,  or  ths 
proceeds  thereof,  amd/or  in  personam  against  any  party  liable  for  the  salvage  service. 

19. 

PETITORY  OR  POSSESSORY  SUITS. 

In  all  petitory  and  possessory  suits  between  part  owners  or  adverse  proprietors,  or 
by  the  owners  of  a  ship  or  the  majority  thereof,  against  the  master  of  a  ship,  for  the 
ascertainment  of  the  title  and  delivery  of  the  possession,  or  for  the  possession  only,  or 
by  one  or  more  part  owners  against  the  others  to  obtain  security  for  the  return  of  the 
ship  from  any  voyage  undertaken  without  their  consent,  or  by  one  or  more  part  owners 
against  the  others  to  obtain  possession  of  the  ship  for  any  voyage,  on  giving  security 
for  the  safe  return  thereof,  the  process  shall  be  by  an  arrest  of  the  cJiip,  and  by  a. 
monition  to  the  adverse  party  or  parties  to  appear  and  make  answer  to  the  suit. 
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20. 

EXECUTION  ON  DECREES. 

In  all  cases  of  a  final  decree  for  the  payment  of  money,  the  libcllant  shall  have  a  writ 
of  execution,  in  the  nature  of  a  fieri  facias,  commanding  the  marshal  or  his  deputy  to 
levy  and  collect  the  amount  thereof  out  of  the  goods  and  chattels,  lands  and  tenements, 
or  other  real  estate  of  the  respondent,  claimant,  or  stipulators.  And  any  other  remedies 
shall  be  available  that  may  exist  under  the  state  or  Federal  law  for  the  enforcement  of 
jud;;ments  or  decrees. 

21. 

REQUISITES  OF  LIBEL  OF  INFORMATION. 

All  informations  and  libels  of  information  upon  seizures  for  any  breach  of  the  revenue, 
or  navigation  or  other  laws  of  the  United  States,  shall  state  the  place  of  seizure,  whether 
it  be  on  land  or  on  the  high  seas,  or  on  navigable  waters  within  the  admiralty  and  mari- 
time jurisdiction  of  the  United  States,  and  the  district  within  which  the  property  is 
brought  and  where  it  then  is.  The  information  or  libel  of  information  shall  also  pro- 
pound in  distinct  articles  the  matters  relied  on  as  grounds  or  causes  of  forfeiture,  and 
aver  the  same  to  be  contrary  to  the  form  of  the  statute  or  statutes  of  the  United  States 
in  sucth  esse  provided,  as  the  case  may  require,  and  shall  conclude  with  a  prayer  of  due 
process  to  enforce  the  forfeiture,  and  to  givo  notice  to  all  persons  concerned  in  interest 
to  appear  and  show  cause  at  the  return  day  of  the  process  why  the  forfeiture  should  not 
be  decreed. 

22. 

REQUISITES  OF  LIBEL  IN  INSTANCE  CAUSES. 

All  libels  in  instance  causes,  civil  or  maritime,  shall  be  on  oath  or  solemn  affirmation 
and  sliall  state  the  nature  of  the  cause,  as,  for  example,  that  it  is  a  cause,  civil  and 
maritime,  of  contract,  or  a  tort  or  damage,  or  of  salvage,  or  of  possession,  or  otherwise, 
as  the  same  may  be;  and,  if  the  libel  be  in  rem,  that  the  property  is  within  the  dis- 
trict; and,  if  in  personam,  the  names  and  places  of  residence  of  the  parties  so  far  as 
known.  The  libel  shall  also  propound  and  allege  in  distinct  articles  the  various  alle- 
gations of  fact  upon  which  the  libellant  relies  in  support  of  his  suit,  so  that  the  re- 
spondent or  claimant  may  be  enabled  to  answer  distinctly  and  separately  the  several 
matters  contained  in  each  article;  and  it  shall  conclude  with  a  prayer  for  due  process 
to  enforce  his  rights  in  rem,  or  in  personam,  as  the  case  may  be,  and  for  such  relief 
and  redress  as  the  court  is  competent  to  give  in  the  premises. 

23. 

AMENDMENTS  TO  LIBELS. 

In  all  informations  and  libels  in  causes  of  admiralty  and  maritime  Jurisdiction, 
amendments  in  matters  of  form  may  be  made  at  any  time,  on  motion  to  the  court,  as  of 
course.  And  new  counts  may  be  filed,  and  amendments  in  matters  of  substance  may  be 
made,  on  motion,  at  any  time  before  the  final  decree,  on  such  terms  as  the  court  shall 
impose.  And  where  any  defect  of  form  is  set  down  by  the  respondent  or  claimant  upon 
special  exceptions,  and  is  allowed,  the  court  may,  in  granting  leave  to  amend,  impose  terms 
on  the  libellant. 

24. 

STIPULATIONS  FOR  COSTS. 

In  all  cases  the  court  may,  on  the  filing  of  a  libel  or  on  the  appearanee  of  any  re- 
spondent or  claimant,  or  at  any  other  time,  require  the  libellant,  respondent,  or  claim- 
ant, or  either  of  them,  to  give  a  stipulation  or  an  additional  stipulation  with  sufBcienl 
sureties,  or  an  approved  corporate  surety,  in  such  sum  as  the  court  shall  direct,  to  pay 
all  costs  and  expenses  which  shall  be  awarded  against  him,  it,  or  them,  by  the  ftuJ 
decree  of  the  court,  or  by  any  Interlocutory  order  in  tlie  progress  of  the  siiit»  or  an  ^psttl 
by  any  appellats  eoorii 
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25. 

CLAIM— HOW  VERIFIRI>-CLAIMANT'S  BOND& 

Id  ivilti  in  rem  the  party  elaiming  the  property  shall  Terify  hit  claim  on  oath  or 
solemn  affirmation,  stating  that  tha  claimant  by  whom  or  on  whose  behalf  the  claim  ia 
made  is  the  true  and  bona  fide  owner.  And  where  the  claim  is  put  in  by  jm  agent  or 
consignee,  he  shall  also  make  oath  that  he  is  duly  authorised  thereto  by  the  owner;  or, 
if  the  property  be,  at  the  time  of  the  arrest,  in  the  possession  of  the  master  of  a  ship, 
that  he  is  the  lawful  bailee  thereof  for  the  owner.  And,  on  putting  In  such  claim,  the 
claimant  shall  file  a  bond  or  stipulation  for  costs  as  above  provided* 

28. 

ANSWERS— REQUISITES  OF. 

In  all  libels  In  causes  of  civil  and  maritime  jurisdiction,  whether  In  rem  or  in  per- 
wmam,  the  answers  of  or  on  behalf  of  the  respondent  or  claimant  to  the  libels  and 
fnterrogatories  shall  be  on  oath  or  solemn  affirmation;  and  all  answers  shall  be  full 
and  explicit  and  distinct  to  each  separate  article  and  separate  allegation  In  the  libel, 
la  the  same  order  as  numbered  in  the  libel,  and  shall  also  answer  in  like  manner  or 
except  to  each  interrogatory  propounded  by  the  libellant.  But  this  rule  shall  not  apply 
to  cases  where  the  sum  or  value  in  dispute  does  not  exceed  $50,  exclusive  of  costs,  unless 
the  district  court  shall  be  of  opinion  that  the  proceedings  prescribed  herein  are  necessary 
for  the  purposes  of  justice  in  the  case  before  the  court. 

27. 

PLEADINGS— INTERROGATORIES— EXCEPTIONS  TO. 

Either  party  may  except  to  the  sufficiency,  fullness,  distinctness,  relevancy,  or  eon* 
potency  of  any  of  the  pleadings  or  interrogatories  filed  by  the  other  party;  and  if  the 
eourt  shall  so  adjudge  on  a  hearing  on  the  exceptions,  and  shall  order  further  pleadings 
or  answers  to  be  filed  by  either  party,  such  pleadings  or  answers  shall  be  filed  withia 
eueh  time  and  on  such  terms  as  the  court  may  direct. 

28. 

DEFAULT  ON  FAILURE  TO  ANSWER. 

If  the  respondent  or  claimant  shall  omit  or  refuse  to  make  due  answer  to  the  libel 
upon  the  return  day  of  the  process,  or  other  day  assigned  by  the  court,  the  court  may 
pronounce  him  to  be  in  contumacy  and  default,  and  thereupon  shall  proceed  to  hear 
the  cause  ex  parte,  and  adjudge  therein  as  to  law  and  justive  shall  appertain.  But  the 
oourt  may  set  aside  the  default,  and,  upon  the  application  of  the  respondent  or  claim- 
ant»  admit  him  to  make  answer  to  the  libel  on  such  terms  as  the  court  may  direct. 

29. 

EFFECT  OF  FAILURE  TO  ANSWER  FULLY. 

In  all  eases  where  the  respondent  or  claimant  answers,  but  does  not  answer  fully  and 
explicitly  and  diatinetly  to  all  the  matters  in  any  article  of  the  libel,  and  exception  ia 
taken  thereto  by  tlM  libellant,  and  the  exception  is  allowed,  the  court  may,  by  attack- 
nsnt  or  otherwise,  compel  the  respondent  or  claimant  to  make  further  answer  thereto  | 
or  may  make  such  other  order  in  the  cause  as  it  shall  deem  most  fit  to  promote  justice. 

30. 

WHAT  EITHER  PARTY  MAY  OBJECT  TO  ANSWERING. 

Either  party  may  object  by  proper  pleadings  to  answering  any  allegation  contained 
in  any  pleading  or  interrogatory  filed  by  the  other  party,  which  will  tend  to  expose  him, 
U,  or  them,  to  any  prosecution  or  punishment  for  crime,  or  for  any  penalty  er  any  far* 
feitare  of  kii^  ita»  er  their  property  lor  aaj  penal  offenaai 
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31. 

INTERROGATORIES  MAY  BE  REQUIRED  TO  BE  ANSWERED  UNDER  OATH. 

Either  party  shall  have  the  right  to  require  the  personal  answer  of  the  other  party  or 
of  its  proper  officer  on  oath  or  solemn  affirmation  to  all  interrogatories  propounded  by 
him,  it,  or  them,  in  the  libel,  answer,  or  otherwise  as  may  be  ordered  by  the  court  on 
cause  shown  and  required  to  be  answered.  In  default  of  due  answer  by  either  party 
to  such  interrogatories,  the  court  may  adjudge  such  party  to  be  in  default^  and  enter 
such  order  in  the  cause  as  it  shall  deem  most  fit  to  promote  justice. 

32. 

DISCOVERY  OF  DOCUMENTS  BEFORE  TRIAL. 

After  joinder  of  issue,  and  before  trial,  any  party  may  apply  to  the  court  for  an 
order  directing  any  other  party,  his  agent  or  representative,  to  make  discovery,  on  oath, 
of  any  documents  which  are,  or  have  been,  in  his  possession  or  power,  relating  to  any 
matter  or  question  in  issue.  And  the  court  may  order  the  production  by  any  party,  his 
agent  or  representative,  on  oath,  of  such  of  the  documents  in  his  possession  or  power 
relating  to  any  matter  in  question  in  the  cause  as  the  court  shall  think  right-,  and  the 
court  may  deal  with  such  documents,  when  produced,  in  such  manner  as  shall  appear 
just. 

33. 

HOW  VERIFICATION  OF  ANSWER  TO  INTERROGATORY  OBVIATED. 

Where  either  the  libellant  or  the  respondent  or  claimant  is  out  of  the  country,  or 
unable,  from  sickness  or  other  casualty,  to  make  an  answer  to  any  interrogatory  on 
oath  or  solemn  affirmation  at  the  proper  time,  the  court  may,  in  ita  discretion,  in  fur- 
therance of  the  due  administration  of  justice,  dispense  therewith,  or  may  award  a  com- 
mission  to  take  the  answer  of  the  respondent  or  claimant  when  and  as  soon  as  it  may 
be  practicable,  or  may  receive  a  verification  by  agent  or  attorney  with  like  force  and 
effect  as  if  made  by  the  party. 

34. 

HOW  THIRD  PARTY  MAY  INTERVENE. 

If  any  third  person  shall  intervene  in  any  cause  of  admiralty  and  maritime  Jurisdiction 
In  rem  for  his  own  interest,  and  he  is  entitled,  according  to  the  course  of  admiralty  pro* 
ceedings,  to  be  heard  therein,  he  shall  propound  the  matter  in  suitable  allegations,  to 
which,  if  admitted  by  the  court,  the  other  party  or  parties  in  the  suit  may  be  required,  by 
order  of  the  court,  to  make  due  answer;  and  such  further  proceedings  shall  be  had  and 
decree  rendered  by  the  court  therein  as  to  law  and  justice  shall  appertain.  But  every 
such  intervener  shall  be  required,  on  filing  his  allegations,  to  give  a  stipulation  with 
sufficient  sureties  or  an  approved  corporate  surety  to  abide  by  the  final  decree  rendered 
in  the  cause,  and  to  pay  all  such  costs  and  expenses  and  damages  as  shall  be  awarded 
against  him  by  the  court  on  the  final  decree,  whether  it  is  rendered  in  the  original  or 
appellate  court,  not  to  exceed,  however,  in  any  event,  the  agreed  or  appraised  value 
of  the  property  so  claimed  by  him,  it,  or  them,  with  interest  at  6  per  cent  per  annum 
and  costs. 

35. 

EXCEPTIONS  TO  PLEADINGS  FOR  SURPLUSAGE  OR  SCANDALw 

Exceptions  may  be  taken  to  any  libel,  allegation,,  answer,  or  other  pleading  for  ror- 
plusage,  impertinence,  or  scandal;  and  if,  on  hearing,  the  matter  excepted  to  shall  be 
held  to  be  so  objectionable,  it  ihaU  be  expunged  on  auch  terms  as  the  court  may  direct. 
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36. 

PROCEDURE  AGAINST  GARNISHEE. 

In  cases  of  foreign  attachment,  the  garnishee  shall  be  required  to  answer  on  oath 
or  solemn  affirmation  as  to  the  debts,  credits,  or  effects  of  the  respondent  or  claimant 
in  his  hands,  and  to  such  interrogatories  toucliing  the  same  as  may  be  propounded  by 
the  libellant;  and  if  he  shall  refuse  or  neglect  so  to  do,  the  court  may  award  compul- 
sory process  in  personam  against  him.  If  he  admits  any  debts,  credits,  or  effects,  the 
same  shall  be  held  in  his  hands,  or  paid  into  the  registry  of  the  court,  and  shall  be  held 
in  either  case  subject  to  the  further  order  of  the  court. 

37. 

BRINGING  FUNDS  INTO  COURT. 

In  cases  of  mariners'  wages,  or  bottomry,  or  salvage,  or  other  proceeding  In  rem, 
where  freight  or  other  proceeds  of  property  are  attached  to  or  are  bound  by  the  suit, 
which  are  in  the  hands  or  po.^session  of  any  person,  the  court  may,  on  due  application, 
by  petition  of  the  party  interested,  require  the  party  charged  with  the  possession  thereof 
to  appear  and  show  cause  why  the  same  should  not  be  brought  into  court  to  answer  the 
exigency  of  the  suit,  and  if  no  cause  be  shown,  the  court  may  order  the  same  to  be 
brought  into  court  to  answer  the  exigency  of  the  suit,  and,  on  failure  of  the  party  to 
comply  with  the  order,  may  award  an  attachment,  or  other  compulsory  proeciis,  to  com- 
pel obedience  thereto^ 

38. 

DISMISSAL  FOR  FAILURE  TO  PROSECUTE. 

If,  in  any  admiralty  suit,  the  libellunt  shall  not  appear  and  prosecute  his  suit,  and 
comply  with  the  orders  of  the  court,  he  shall  be  deemed  in  default  and  contumacy;  and 
the  court  may,  on  the  application  of  the  respondent  or  claimant,  pronounce  the  suit 
to  be  deserted,  and  the  same  may  be  dismissed  with  costa. 

39. 

REOPENING  DEFAULT  DECREES. 

The  court  may,  in  its  discretion,  on  motion  of  the  respondent  or  claimant  and  the 
payment  of  costs,  rescind  the  decree  in  any  suit  in  which,  on  account  of  his  contumacy 
and  default,  the  matter  of  the  libel  shall  have  been  decreed  against  him,  and  grant  a 
rehearing  thereof  at  any  time  within  sixty  days  after  the  decree  has  been  entered,  the 
respondent  or  claimant  submitting  to  such  further  orders  and  terms  in  the  premises 
as  the  court  may  direct;  and  the  term  of  the  court  shall  be  deemed  extended  for  this 
purpose  until  the  expiration  of  such  period  of  sixty  days. 

40. 

SALES  IN  ADMIRALTY. 

All  sales  of  property  under  any  decree  of  admiralty  shall  be  made  by  the  marshal  or 
his  deputy,  or  other  proper  officer  assigned  by  the  court,  where  the  marshal  is  a  part> 
in  interest,  in  pursuance  of  the  orders  of  the  court;  and  the  proceeds  thereof,  when 
sold,  shall  be  forthwith  paid  into  the  registry  of  the  court  by  the  officer  making  the  sale, 
to  be  disposed  of  by  the  court  according  to  law. 
•5  L.  ed.  liOl^ 
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41. 

FUNDS  IN  COURT  REGISTRY. 

All  monieyB  paid  into  the  registry  of  the  court  shall  be  deposited  in  some  bank  desig- 
nated by  the  court,  and  shall  be  so  deposited  in  the  name  of  the  court,  and  shall  not 
be  drawn  out,  except  by  a  check  or  checks  signed  by  a  judge  of  the  court  and  counter- 
signed by  the  clerk,  stating  on  whose  account  and  for  whose  use  it  is  drawn,  and  in 
what  suit  and  out  of  what  fund  in  particular  It  is  paid.  The  clerk  shall  keep  a  regu- 
lar book,  containing  a  memorandum  and  copy  of  all  of  the  checks  so  drawn  and  the 
date  thereof. 

42. 

CLAIMS  AGAINST  PROCEEDS  IN  REGISTRY. 

Any  person  having  an  interest  in  any  proceeds  in  the  registry  of  the  court  shall  have 
a  right,  by  petition  and  summary  proceedings,  to  intervene  pro  interesse  suo  for  deliv- 
ery thereof  to  him,  and  on  due  notice  to  the  adverse  parties,  if  any,  the  court  shall  and 
may  proceed  summarily  to  hear  and  decide  thereon,  and  to  decree  therein  according  to 
law  and  justice.  And  if  such  petition  or  claim  shall  be  deserted,  or,  on  a  hearing,  be 
dismissed,  the  court  may,  in  its  discretion,  award  costs  against  the  petitioner  in  favor 
d  the  adverse  party. 

43. 

REFERENCE  TO  COMMISSIONERS. 

In  cases  where  the  court  shall  deem  it  expedient  or  necessary  for  the  purposes  of 
justice,  it  may  refer  any  matter  arising  in  the  progress  of  the  suit  to  one  or  two  com- 
missioners or  assessors,  to  be  appointed  by  the  court,  to  hear  the  parties  and  make  a 
report  therein.  And  such  conmiissioners  or  assessors  shall  have  and  possess  all  the 
powers  in  the  premises  which  are  usually  given  to  or  exercised  by  masters  in  chancery 
in  references  to  them,  including  the  power  to  administer  oaths  to  and  examine  the  par- 
ties and  witnesses  touching  the  premises. 

44. 

RIGHT  OF  TRIAL  COURTS  TO  MAKE  RULES  OF  PRACTICE. 

In  suits  of  admiralty  in  all  cases  not  provided  for  by  these  rules  or  by  statute,  the 
district  courts  are  to  regulate  their  practice  in  such  a  manner  as  they  deem  most 
expedient  for  the  due  administration  of  justice,  provided  the  same  are  not  inconsistent 
with  these  rules. 

45. 

FURTHER  PROOF  ON  APPEAL. 

Further  proof  taken  by  leave  of  a  circuit  court  of  appeals  or  the  Supreme  Court  on 
an  appeal  in  admiralty  shall  be  taken  in  such  manner  as  may  be  prescribed  by  statute 
or  by  said  court.  . 

46. 

EVIDENCE— HOW  TAKEN. 

In  all  trials  in  admiralty  the  testimony  of  witnesses  shall  be  taken  orally  in  open 
eourt,  except  a«  otherwise  provided  by  statute,  or  agreement  of  parties.  When  deemed 
necessary  by  the  court  or  the  officer  taking  the  testimony  or  by  tiie  parties,  a  stenogra- 
pher may  be  employed,  who  shall  take  down  the  testimony  in  shorthand  or  otherwise, 
and,  if  requested  by  the  court  or  either  party^  transcribe  the  same.  The  fees  may  be 
fixed  by  the  court  and  taxed  as  costs. 
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47. 

COSTS— TRAVEL  OF  WITNESSES. 

TraveKng  expenses  of  anj  witness  for  more  than  one  hundred  miles  to  and  from  t\k% 
court  or  place  of  taking  the  testimony  shall  not  be  taxed  as  costs. 

48. 

ISSUE  OF  NEW  FACTS  IN  ANSWER. 

When  the  respondent  or  claimant,  in  his  answer,  alleges  new  facts,  these  shall  be  con- 
sidered as  denied  by  the  libellant,  and  no  replication  or  reply,  general  or  special,  shall 
be  filed,  unless  ordered  by  the  court  on  proper  cause  shown.  But  within  such  time  after 
the  answer  is  filed  as  shall  be  fixed  by  the  district  court,  either  by  general  rule  or  by 
special  order,  the  libellant  may  demand  his  libel  so  as  to  confess  and  avoid,  or  explain 
or  add  to,  the  new  matters  set  forth  in  the  answer;  and  within  such  time  as  may  be 
fixed,  in  like  manner,  the  respondent  or  claimant  shall  answer  such  amendments. 

49. 

RECORD  ON  APPEAL. 

Tlie  clerks  of  the  district  courts  shall  make  up  the  records  to  be  transmitted  to  the 
circuit  court  of  appeals. 

I.  Tliey  shall  contain  the  following: 

A.  The  style  of  the  court. 

B.  The  names  of  the  parties,  setting  forth  the  original  parties,  and  those  who  have 
become  parties  before  the  appeal,  if  any  change  has  taken  place. 

C.  If  bail  was  taken,  or  property  was  attached  or  arrested,  the  process  of  the  arrest 
or  attachment  and  the  servioe  thereof,  all  bail  and  stipulations,  and,  if  any  sale  has 
been  made,  the  orders,  warrants,  and  reports  relating  thereto. 

D.  The  liljel,  with  exhibits  annexed  thereto. 

E.  The  pleadings  of  the  respondent  or  claimant,  with  the  exhibits  annexed  thereto. 

F.  The  testimony,  as  taken  on  the  part  of  the  libellant,  and  any  exhibits  not  annexed 
to  the  libel. 

G.  The  testimony,  as  taken  on  the  part  of  the  respondent  or  claimant,  and  any  exhibits 
not  annexed  to  his  pleadings. 

H.  Any  orders  and  opinions  of  the  court. 

I.  Any  report  of  a  commissioner  or  assessor,  if  excepted  to,  with  the  orders  of  the 
court  respecting  the  same,  and  the  exceptions  to  the  report.  If  the  report  was  not 
excepted  to,  only  the  fact  that  a  reference  was  made,  and  so  much  of  the  report  as 
shows  what  results  were  arrived  at  by  the  commissioner  or  assessor  are  to  be  stated. 

J.  The  final  decree. 

K.  The  notice  of  or  prayer  for  an  appeal,  and  the  assignment  of  errors. 

II.  The  following  shall  be  omitted: 

A.  The  continuances. 

B.  All  motions,  rules,  and  orders  which  are  merely  preparatory  for  trial,  and  to  which 
no  exception  was  taken  or  error  assighed. 

C.  The  commissions  to  take  depositions,  notices  therefor,  their  captions,  and  certifi- 
cates of  their  being  sworn  to,  unless  some  exception  to  a  deposition  in  the  district  court 
was  founded  on  some  one  or  more  of  these;  in  which  case  so  much  of  either  of  them 
as  may  be  involved  in  the  exception  shall  be  set  out.  In  all  other  cases  it  shall  be  sufli- 
cient  to  give  the  name  of  the  witness,  and  to  copy  the  interrogatories  and  answers,  and 
to  state  the  name  of  the  commissioner,  and  the  place  where  and  the  date  when  the 
deposition  was  sworn  to;  and  in  copying  all  depositions  taken  on  interrogatories,  the 
answer  shall  be  inserted  immediately  following  the  question. 

ITT.  The  cl^rk  of  the  district  court  shall  page  the  copy  of  the  record  thus  made  up, 
and  shall  make  an  index  thereto,  and  he  shall  certify  the  entire  document  at  the  end 
thereof  under  the  seal  of  the  court,  to  be  a  transcript  of  the  record  of  the  district  court 
in  the  cause  named  at  the  beginning  of  the  copy  made  up  pnranaot  to  this  rule. 
•5  li.  ed.  vw^ 
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IV.  In  making  up  the  record  to  be  trannnitted  to  the  circuit  court  of  appeals,  the 
clerk  of  the  district  court  shall  omit  therefrom  any  of  the  pleadings,  testimony,  or 
exhibits  which  the  parties,  by  their  proctors,  shall,  by  written  stipulation,  agree  may 
be  omitted;  and  shall  receive  and  include  in  the  record  any  statement  of  the  case  which 
may  be  signed  by  the  proctors,  showing  how  the  questions  arose  and  were  decided  in 
the  district  court,  and  setting  forth  so  much  only  of  the  facts  alleged  and  proved,  or 
sought  to  be  proved,  or  of  the  evidence  thereof,  as  is  essential  to  a  deciaion  of  such 
question  by  the  appellate  court,  and  such  stipulation  and  statement  ahaU  be  filed  and 
certified  up  with  the  record. 

SO. 

6E0URITY  ON  CROSS  LIBEL. 

Whenever  a  cross  libel  is  filed  upon  any  counterclaim  arising  out  of  the  same  eon- 
tract  or  cause  of  action  for  which  the  original  libel  was  filed,  and  the  respondent  or 
claimant  in  the  original  suit  shall  have  given  security  to  respond  in  damages,  the  re- 
spondent in  the  cross  libel  shall  give  security  in  the  usual  amount  and  form  to  respond 
in  damages  to  the  claims  set  forth  in  said  cross  libel,  unless  the  court,  for  cause  shown, 
shall  otherwise  direct;  and  all  the  proceedings  on  the  original  libel  shall  be  stayed  until 
such  security  be  given,  unless  the  court  otherwise  directs. 

81. 

LIMITATION  OF  LIABIUTY—HOW  CLAIMED. 

When  any  ship  or  vessel  shall  be  libeled,  or  the  owner  or  owners  thereof  shall  be 
sued,  for  any  embezzlement,  loss,  or  destruction  by  the  master,  officers,  mariners,  pas- 
sengers, or  any  other  person  or  persons,  of  any  property,  goods,  or  merchandise^  shipped 
or  put  on  board  of  such  ship  or  vessel,  or  for  any  loss,  damsge,  or  injury  by  collision, 
or  for  any  act,  matter,  or  thing,  loss,  damage,  or  forfeiture,  done,  occasioned,  or  in- 
curred, without  the  privity  or  knowledge  of  such  owner  or  owners,  and  he  or  they  shall 
desire  to  claim  the  benefit  of  limitation  of  liability  provided  for  in  the  3d  and  4th  sec- 
tions of  the  Act  of  March  3,  1851,  entitled,  "An  Act  to  Limit  the  Liability  of  Ship- 
owners and  for  Other  Purposes,"  now  embodied  in  §§  4283  to  4285  of  the  Revised  Stat- 
utes, as  now  or  hereafter  amended  or  supplemented,  the  said  owner  or  owners  shall  and 
may  file  a  libel  or  petition  in  the  proper  district  court  of  the  United  States,  aa  herein- 
after specified,  setting  forth  the  facts  and  circumstances  on  which  said  limitation  of 
liability  is  claimed,  and  praying  proper  relief  in  that  behalf;  and  thereupon  said  court, 
having  caused  due  appraisement  to  be  had  of  the  amount  or  value  of  the  interest  of 
said  owner  or  owners,  respectively,  in  such  ship  or  vessel,  and  her  freight,  for  the  voy- 
age, shall  make  an  order  for  the  payment  of  the  same  into  court,  or  for  the  giving  of 
a  stipulation  with  sufficient  sureties,  or  an  approved  corporate  surety  for  the  payment 
thereof  into  court  with  interest  at  the  rate  of  6  per  cent  per  annum  from  the  date  of 
said  stipulation  and  costs,  whenever  the  same  shall  be  ordered;  or,  if  the  said  owner 
or  owners  shall  so  elect,  the  said  court  shall,  without  such  appraisement,  make  an  order 
for  the  transfer  by  him  or  them  of  his  or  their  interest  in  such  vessel  and  freight  to  a 
trustee  to  be  appointed  by  the  court  under  the  4th  section  of  said  act;  and,  upon  com- 
pliance with  such  order,  the  said  court  shall  issue  a  monition  against  all  persons  claim- 
ing damages  for  any  such  embezzlement,  loss,  destruction,  damage,  or  injury,  citing 
them  to  appear  before  the  said  court  and  file  their  respective  claims  at  or  before  a  cer- 
tain time,  to  be  named  in  said  writ,  not  less  than  thirty  days  from  the  issuing  of  the 
same;  and  public  notice  of  such  monition  shall  be  given  as  in  other  cases,  and  such 
further  notice  served  through  the  postofllce,  or  otherwise,  as  the  court,  in  its  discretion, 
may  direct;  and  the  said  court  shall  also»  on  the  application  of  the  said  owner  or  own- 
ers, make  an  order  to  restrain  the  further  prosecution  of  all  and  any  suit  or  anit*  againat 
said  owner  or  owners  in  rwpaet  to  anj  iaeh  elaia  on  daiaia.  i 
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S2. 

PROOF  OF  CLADiB  IN  UMITED-UABILXTY  PROCEDURE. 

Proof  of  all  olaims  which  shall  be  filed  ia  panutnoe  of  laid  monition  ahall  there* 
after  be  made  before  a  oommiMioner  to  be  designated  by  the  court,  or  before  the  eourt^ 
aa  the  court  may  determine,  subject  to  the  right  of  any  person  interested  to  question  or 
controvert  the  same;  and  on  the  completion  ol  said  proofs,  the  commissioner  shall  make 
report,  or  the  court  its  finding  on  the  claims  so  proven,  and  on  confirmation  of  said 
commissioner's  report^  after  hearing  any  exceptions  thereto^  or  on  such  finding  by  the 
court,  the  moneys  paid  or  secured  to  be  paid  into  court  aa  aforesaid,  or  the  proceeds  of 
said  ship  or  Tcssel  and  freight  (after  payment  of  costs  and  expense)  shall  be  divided 
pro  rata  amongst  the  several  claimants  in  proportion  to  the  amount  of  their  respective 
claims,  duly  proved  and  confirmed  as  aforesaid,  saving,  however,  to  all  parties,  any 
priority  to  which  they  may  be  legally  entitled. 

B3. 

DEFENSE  TO  CLAIMS  IN  LIMITED-LIABIUTy  PROCEDURE. 

In  the  proceedings  aforesaid,  the  said  owner  or  owners  shall  be  at  liberty  to  contest 
his  or  their  liability,  or  the  liability  of  said  ship  or  vessel  for  said  embezzlement,  loss, 
destruction,  damage,  or  injury  (independently  of  the  limitation  of  liability  claimed 
under  said  act),  provided  he^  it,  or  they  shall  have  complied  with  the  requirements  of 
rule  61,  and  shall  also  have  given  a  bond  for  costs,  and  provided  that,  in  his  or  their 
libel  or  petitio^,  he  or  they  shall  state  the  facts  and  circumstances  by  reason  of  which 
exemption  from  liability  is  claimed;  and  any  person  or  persons  claiming  damages  as 
aforesaid,  and  who  shall  have  filed  his  or  their  claim  under  oath,  shall  and  may  answer 
such  libel  or  petition,  and  contest  the  right  of  the  owner  or  owners  of  said  ship  or  vee- 
eel,  either  to  an  exemption  from  liability,  or  to  a  limitation  of  liability  under  the  said 
act  of  Congress,  or  both,  provided  such  answer  shall,  in  suitable  allegations,  state  the 
facts  and  circumstances  by  reaaon  of  which  liability  is  claimed  or  right  to  limitatioB 
of  liability  should  be  denied. 

M. 

s 

COURTS  HAVING  COGNIZANCE  OF  LIHITEDLIABILITT  PROCEDURE. 

The  said  libel  or  petition  shall  be  filed  and  the  said  proceedings  had  in  any  district 
court  of  the  United  States  in  which  said  ship  Or  vessel  may  be  libeled  to  answer  for 
any  such  embezzlement,  loss,  destruction,  damage,  or  injury;  or,  if  the  said  ship  or 
vessel  be  not  libeled,  then  in  the  district  court  for  any  district  in  which  the  said  owner 
or  owners  may  be  sued  in  that  behalf;  when  the  said  ship  or  vessel  has  not  been 
libeled  to  answer  the  matters  aforesaid,  and  suit  has  not  been  commenced  against  the 
said  owner  or  owners,  or  has  been  commenced  in  a  district  other  than  that  in  which 
the  said  ship  or  vessel  may  be,  the  said  proceedings  may  be  had  in  the  district  court 
of  the  district  in  which  the  said  ship  or  vessel  may  be,  and  where  it  may  be  subject 
to  the  control  of  such  court  for  the  purposes  of  the  case  as  hereinbefore  provided.  If 
the  ship  shall  have  already  been  libeled  or  sold,  the  proceeds  shall  represent  the  saaa 
for  the  purposes  of  these  rules. 

55. 

APPEALS  IN  LIMITED-LIABILITY  CASES. 

All  the  preceding  rules  and  regulations  for  proceeding  in  causes  where  the  owner  or 
owners  of  a  ship  or  vessel  shall  desire  to  claim  the  benefit  of  limitation  of  liability 
provided  for  in  the  act  of  C<mgress  in  that  behalf  shall  apply  to  the  circuit  courts  of 
appeals  of  the  United  States  where  such  cases  are  or  shall  be  pending  in  said  courts  €» 
appeal  from  the  district  courts. 
65  L.  ed.  AIM 


ADMIRALTY  RULES. 

56. 

RIGHT  TO  BRING  IN  PARTY  JOINTLY  LIABLE. 

In  any  suit,  whether  in  rem  or  in  personam,  the  claimant  or  respondent  (as  the  case 
may  be)  shall  be  entitled  to  bring  in  any  other  vessel  or  person  (individual  or  corpora- 
tion) who  may  be  partly  or  wholly  liable  either  to  the  libellant  or  to  such  claimant  or 
respondent  by  way  of  remedy  over,  contribution  or  otherwise,  growing  out  of  the  same 
matter.  This  shall  be  done  by  petition,  on  oath,  presented  before  or  at  the  time  of 
answering  the  libel,  or  at  any  later  time  during  the  progress  of  the  cause  that  the  court 
may  allow.  Such  petition  shall  contain  suitable  allegations  showing  such  liability,  and 
the  particulars  thereof,  and  that  such  other  vessel  or  person  ought  to  be  proceeded 
against  in  the  same  suit  for  such  damage,  and  shall  pray  that  process  be  issued  against 
such  vessel  or  person  to  that  end.  Thereupon  such  process  shall  issue,  and,  if  duly 
served,  such  suit  shall  proceed  as  if  such  vespel  or  person  had  been  originally  proceeded 
against;  the  other  parties  in  the  suit  shall  answer  the  petition;  the  claimant  of  such 
vessel  or  such  new  party  shaU  answer  the  libel;  and  such  further  proceedings  shall  be 
had  and  decree  rendered  by  the  court  in  the  suit  as  to  law  and  justice  shall  appertain. 
But  every  such  petitioner  shall,  upon  filing  his  petition,  give  a  stipulation,  with  sufli- 
cient  sureties,  or  an  approved  corporate  surety,  to  pay  the  libellant  and  to  any  claimant 
or  any  new  party  brought  in  by  virtue  of  such  process,  all  such  costs,  damages,  and 
expenses  as  shall  be  awarded  against  the  petitioner  by  the  court  on  the  final  decree, 
whether  rendered  in  the  original  or  appellate  court;  and  any  such  claimant  or  new  party 
shall  give  the  same  bonds  or  stipulations  which  are  required  in  the  like  cases  from 
parties  brought  in  under  process  issued  on  the  prayer  of  a  libellant. 

57. 

PROPERTY  IN  CUSTODY  OF  MARSHAL. 

No  property  in  the  custody  of  the  marshal  or  other  officer  of  the  court  shall  be  deliv- 
ered up  without  an  order  of  the  court;  but,  except  in  possessory  actions,  such  order  may 
be  entered,  as  of  course,  by  the  clerk,  on  the  filing  of  cither  a  written  consent  thereto 
by  the  proctor  on  whose  behalf  it  is  detained,  or  an  approved  stipulation  or  lx)nd  given 
as  provided  by  law  and  these  rules;  or  upon  the  dismissal  or  discontinuance  of  the 
libel;  except  that,  in  proceedings  under  §  041  of  the  Revised  Statutes,  the  marshal  shall 
not  deliver  any  property  so  released  until  the  costs  and  charges  of  the  officers  of  the 
court  shall  first  have  been  paid  into  the  court  by  the  party  receiving  such  property  sub- 
ject to  the  decision  of  the  court  with  respect  to  the  amount  of  costs  due  such  officers. 
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OCTOBEB  TEaiK,  1920. 


IN  MEMORIAL  CHIEF.  JUSTIQE  EDWARD  DOUGLASS  WHITE. 

Mr.  Justice  McKenna  said: 

"Gbntlkmen  of  the  Bar:  Thi^  empty  chair,  and  the  sombre  drapery  upon  it,  announce 
that  since  the  last  sitting  of  the  court  a  grievous  aiHiction  has  come  to  the  country  and  to 
us,— ma  ai&iction  which  to  some  of  us,  and,  it  may  be,  to  all. of  us,  can  never  hare  com- 
plete solace.  A  great  life  has  ceased  to  exist;  one  replete  with  achievements, — achieve- 
ments in  many  fields  of  endeavor,  all  typical  and  demonstrative  of  ability  and  merit, 
of  which,  to  adopt  the  words  of  another,  'it  would  be  difTicult  to  nay  anything  that  would 
transcend  the  bounds  of  a  just  and  decorous  eulog}'.'  £ulog>\  however,  will  be  the  pur- 
pose and  appointment  of  another  time,  and  of  other  lips  than  mine.  To  mine  now  is  the 
humbler  and  sadder  deputation  to  express  the  sorrow  of  my  brethren  and  myself  at  the 
death  of  our  Chief  Justice.  But,  expressing  a  more  poignant  and  personal  sorrow,  may 
I  not  say,  at  the  death  of  our  associate  in  duties,  our  companion  in  council,  our  friend  and 
intimate.  He  was  all  of  these  to  us,  and  by  them  animated  and  directed  our  work:  his 
precedence  veiled  under  a  considerate  courtesy,  our  intercourse  with  him  made  a  real 
enjoyment.  I  use  the  word  'enjoyment'  because  I  speak  in  retrospection, — speak  of  a  time 
upon  which  sorrow  had  not  cast  its  shadow. 

"I  hope  I  shall  be  pardoned  these  personal  considerations.  I  do  not  overlook  or  under- 
estimate the  greater  abilities  that  attracted  the  nation's  commendation  in  his  life,  and 
has  caused  the  nation's  sorrow  in  his  death, — a  sorrow  in  which  wc  participate.  But  his 
faculties  need  not  be  distinguished;  they  were  comprehensive  in  their  action,  had  con- 
nection and  purpose,  were  as  manifest  in  private  life  as  in  official  life. 

"In  private  life  he  was  a  gentleman  in  the  best  sense  of  that  much-abused  word.  He 
was  considerately  kind  and  courteous,  and  not  in  passing  show,  for  he  was  Incapable  of 
artifice  or  dissimulation. 

''In  official  life  he  had  a  high  and  earneist  sense  of  duty,  and  duty  to  a  judge  has  a 
special  incentive, — its  object  is  justice,  and  justice  to  the  fullness  of  its  definition: 
'The  constant  and  perpetual  wish  to  render  to  every  man  his  rights.'  This  wish  was 
ever  in  the  Chief  Justice's  mind. — its  insistent  motive  and  animation.  And  in  this 
duty  to  the  individual  serious  questions  came,— -questions  of  the  validity  of  laws  and 
Executive  Acts,  and  the  ordination  of  the  powers  of  the  United  States  and  the  states, 
granted  or  reserved  to  them,  respectively,  by  the  Constitution.  To  the  questions  thus 
presented  the  Chief  Justice  directed  a  consideration  proportioned  to  their  immediate  and 
ultimate  effect,  the  public  welfare  depending  upon  them.  He  realized,  as  all  of  us  must 
realize,  that  the  necessity  of  passing  upon  them  marks  the  place  and  power  of  the 
Federal  judiciary  in  our  scheme  of  government, — the  condition,  it  may  be,  of  its  stability 
and  permanence,  preserving  always  the  splendid  conception  of  the  Constitution, — one 
sovereignty  constituted  of  many, — it  being  supreme  within  the  sphere  of  its  powers,  they 
hcing  supreme  within  the  sphere  of  their  pbwert,  resulting  in  governments,  national,  and 
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